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PREFACE TO THE SECOND EDITION.

THIS Edition has been revised, and the recent decisions of

English and Scottish Courts, so far as they involve general

principles, have been noted. I found it impossible, in the

time at my disposal, to refer more fully than I have done in

the previous edition to American cases, or to the papers and

discussions on private international law which have engaged

the attention of Continental and British jurists during the last

ten years. It would have been inconsistent with the scope and

purpose of this translation, as a summary and exposition of

principles for the use alike of students and practitioners, to en-

large the notes by copious references to recent scientific writings

and controversies. Moreover, able and useful as much of the

recent discussion on the subject undoubtedly is, it cannot be

said that it has as yet had greater results than to enforce and

bring home to the legal consciousness of Europe and America

the leading doctrines for which Savigny contended, and of

which this volume of his still contains the best exposition.

This exposition has not yet done its full work, and if the

great favour with which the first edition of this translation

was received in England and America be continued, so that

a third edition is called for, it will then probably be soon

enough to review the influence of Savigny upon private

international law, and to supplement his work where it

appears to fall short of the existing development of inter-

national jurisprudence.

The Appendix of this Edition contains the short treatises on

the Conflict of Laws by Bartolus, Dumoulm, Paul Voet, and
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Huber, which have been the foundation of the modern juris-

prudence on that subject, and which have been made almost

classical by the quotations of Story and others. Other works,

such as Burgundus, Argentre, Eodenburg, Boullenois, Hommel,

etc., are too extensive to be included in an appendix ;
and

John Voet's Commentary on the Pandects may still be pro-

cured without much difficulty. This cannot be said of

Bartolus, Dumoulin, and Paul Voet, whose treatise De

Statutis is one of the rarest works in the literature of

jurisprudence. In reprinting these tracts, the numerical

references to the passages cited from the Corpus Juris Civilis

have been added for the convenience of the modern student.

It is proper to add that the greater part of this edition was

printed in November 1879, and that it was almost entirely

prepared before the publication of the excellent treatises of

Messrs. Foote and Dicey upon English Case-Law. I endea-

voured, however, while the book was passing through the

press, to make use of some of the many valuable suggestions

which these works offer.

GLASGOW, April 1880.
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PRIVATE INTERNATIONAL LAW.





INTRODUCTION.

THIS volume, which is now offered to the English student,

forms part of the System of Modern Eornan Law, the most

remarkable monument of Savigny's learning and genius. To

translate the whole work into English would have been no

unworthy or unprofitable labour, and I know that such a task

has been contemplated by more than one admirer of the

greatest of modern jurists. But in this country so few addict

themselves to the study of scientific jurisprudence, that such a

publication would almost certainly prove a commercial failure
;

nor could a translator hope for any professional or literary

credit that might indemnify him for the absence of other

reward. The eighth volume of that system, however, is a

treatise on Private International Law, or the Conflict of Laws,

complete within itself, and admitting of being detached from

the earlier volumes without impairing its value as a legal

authority, or even as a model of juridical style and reasoning.

It deals with a subject of great practical importance, as to

which the opinions of foreign jurists have always been re-

spected in British courts. And not only has this eighth

volume itself been cited as an authority in our tribunals, but

English writers have borrowed or enforced its doctrines and

arguments with more or less exactness of reproduction. For

a treatise, therefore, which even under the disadvantages of

being written in a foreign language, and encumbered with the

technicalities of a foreign jurisprudence, has obtained a distinct

recognition and authority among British and American lawyers,

the Publisher and Translator may reasonably expect a favour-

able reception in its English translation.
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This volume, it has been said, is complete in itself, and is

easily separable from the rest of the System. A survey of the

foregoing volumes might therefore be spared, were it not that

some technical terms, of everyday use in Continental systems

of jurisprudence, but unfamiliar to the lawyers of this country,

demand explanations which can be given most naturally and

clearly in a brief review of the work.

The part which Savigny bore in the controversies of the

last generation, and his position as the head of the ' historical

school of jurisprudence,' occasioned misapprehensions which

he endeavoured to remove by the eloquent preface to his first

volume. This preface is the best introduction to the study of

the great jurist.

' A department of science, cultivated as ours has been by

the uninterrupted exertions of many ages, offers to the men of

the present generation the enjoyment of a rich inheritance.

It is not merely the mass of ascertained truth which descends

to us
;
but every well-directed effort of the intellectual powers,

all the endeavours of the past, whether they have been fruitful

or have been failures, are useful to us as examples or as

warnings, so that in a certain sense we are enabled to labour

with the united strength of past centuries. To abandon from

indolence or blind self-complacency this natural advantage of

our position, carelessly to leave it to chance how much of that

rich inheritance shall exert its educating and ennobling in-

fluence upon us, would be to renounce those most precious

gifts which are inseparable from the very being of true science,

the community of scientific convictions, and the steady

progress without which that community would become a dead

letter. In order that this result may be averted, it is desirable

from time to time to gather up and present in one view the

particulars that have been sought out and won. For even

contemporary searchers after scientific truth arrive at strik-

ingly contradictory results
;
and such contrasts are still more

prominent when we compare different ages with each other.
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Here it avails not to adopt the one and reject the other
;
but

we must endeavour to resolve the contradictions which we

discover into a higher unity,, which is the only way to make

certain progress in science. The proper frame of mind for

such a comprehensive work is a disposition to reverence what

is great in the achievements of our predecessors. But that

this reverence may not degenerate into a narrow and weaken-

ing partiality, impairing our freedom of thought, it is necessary

to fix the eye steadily on the great end of science, in com-

parison with which the utmost which an individual can

accomplish must appear imperfect.
' But if the continuous development of our science through

many generations offers us a rich possession, it is attended by

great and peculiar dangers. In the mass of general ideas,

rules, and technical terms which we have received from our

predecessors, there will assuredly be included a large admixture

of error, which operates on our minds with the traditional

power of old prescription, and may easily obtain dominion

over us. To avoid this danger, it is desirable that from time

to time the whole body of what is handed down to us should

be examined anew, questioned, traced to its origin. This is

effected by placing ourselves in the position of those who have

to communicate the doctrines so received to the ignorant, the

sceptical, or the gainsaying. The proper spirit for such a

work is one of intellectual freedom, of independence of all

authority ;
but that this sense of freedom may not be per-

verted into arrogance, there must be added that wholesome

feeling of humility which naturally results from an unbiassed

contemplation of the restriction of our own individual

powers.
'

Thus, from opposite points of view, we are led to recognise

the same necessity for the science of law, the necessity of a

periodical revision of the labours of our predecessors, in order

to reject the untrue, and to appropriate the true as a perma-
nent possession, that enables us, according to the measure of

our strength, to approach nearer to the solution of our common
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problem. To effect such a revision for the present time is the

purpose of this work.
'

It must not be ignored at starting how much the unpre-

judiced reception of this work may be endangered by recent

events in the history of jurisprudence. Many will be led by
the author's name to call in question the purpose of this book,

which has just been stated, believing that it is designed less

for the fair and honest service of science than for the advocacy
of the historical school

;
that the work, therefore, has the

character of a controversial writing, against which every one

who does not belong to that school has to be on his guard.
' All success in our science depends on the co-operation of

different mental energies. The phrase,
" the historical school,"

was innocently used by me and others in former years to

designate one of these energies, and the scientific tendencies

specially arising from it. This side of legal science was then

raised into prominent relief, not in order to destroy or to

lessen the value of other forms of activity or other scientific

tendencies, but because historical jurisprudence had long been

neglected, and therefore at the time required particularly

zealous and vigorous attention, in order that it might recover

its just position. In connection with that designation there

was a long and animated controversy, and even lately hard

words have been spoken about it. A vindication against such

attacks would be useless to some extent impossible ;
for as

the dissatisfaction arises more from personal feelings than from

scientific disagreements, the opponents of the historical school

are in the habit of using that name to express a collective

condemnation of every literary production that is inconvenient

or distasteful to them. Who, then, could attempt a refutation ?

One charge, however, on account of its more general character,

must be excepted. It is often said that the members of the

historical school, ignoring or renouncing the independence of

the present time, sought to subject it to the dominion of the

past ;
in particular, that they endeavoured unduly to extend

the authority of the Eoman law, not only as against the
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German law, but as against the new jurisprudence which

scientific writers and practice have substituted for the pure

Roman law. This is a charge of a general, scientific character,

and cannot be passed over in silence.

' The historical view of jurisprudence is entirely misunder-

stood and distorted when it is regarded as setting up the law

which has descended to us from the past as supreme, and

requiring the maintenance of its unimpaired authority over

the present and the future. The essential characteristic is

rather the equal recognition of the value and independence of

each age, and it merely lays the chief weight on the recog-

nition of the organic connection between the present and the

past, without the knowledge of which we can only perceive

the external appearance of existing legal institutions, but

cannot understand their true essence. In its special applica-

tion to the Eoman law, the historical view does not consist, as

many assert, in ascribing to it an undue authority over us.

Bather, on the one hand it seeks to discover and ascertain, in

the whole body of our existing law, what is in truth of Roman

origin, in order that we may not be unconsciously controlled

by it
;
and on the other hand it strives, within the known

sphere of the Roman elements of our law, to set aside and

discard what is in fact dead, and retains only from our mis-

apprehension a misleading show of life, in order that there

may be free space for the development and healthy influence

of the still living portions of those Roman elements. The

present work, in particular, is so little intended to attribute

an excessive authority to Roman law, that it rather disputes

its applicability in not a few departments in which it has

hitherto been received, even by those who have always

declared themselves opponents of the historical school. The

author cannot be charged with having changed his mind in

this respect, as he has publicly expounded most of the views

referred to for a period of from thirty to forty years, a fact

which proves the utter baselessness of the charge which has

been made against the historical school in general, and against
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myself in particular. With unprejudiced persons the know-

ledge of this fact may result in the gradual discontinuance

of the controversy and the party names connected with it,

especially as the reasons which first gave rise to the name of

a historical school have almost disappeared with the prevalent

errors which it was then necessary to attack. A continuance

of such a controversy may indeed serve more clearly to define

many contrasted tendencies and doctrines
;
but this advantage

is more than outweighed by the prevention of our unprejudiced

judgment of the labours of others, and by the application to

party strife of powers which might be more usefully devoted

to the prosecution of our common science. I am far from

ignoring the great benefit of scientific controversy, which is

indeed a condition of scientific life
;
in the kind and direction

of the intellectual powers of individuals, moreover, a great

diversity will always be observed. Just from the co-operation

of such opposite elements, however, the true life of the

science is derived, and the possessors of such various powers

ought never to cease to regard themselves as labourers on the

same great building. If, on the contrary, we allow them to

engage in hostile combat with each other, and if we seek, by
the industrious application of party names, to make the con-

troversy a personal one, our apprehension of the question soon

becomes fundamentally false, and its consequences can only

prove ruinous. The individual life and work of men vanishes

from our eyes while we defend or assail them chiefly as

members of a party, and we lose the natural advantage for

our own culture which might result from the undisturbed

influence of their works upon us.

While the design of asserting an excessive authority for

the Roman law is thus distinctly repudiated, it must be as

distinctly acknowledged, on the other hand, that a thorough

acquaintance with it is of the highest value nay, is indis-

pensable in the present state of our law. Even if this belief

were not here expressed, it would yet be clearly manifested in

my undertaking so comprehensive a work as the present. It
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remains to show the ground and the character of the high

importance thus ascribed to the knowledge of that law.

' Not a few have the following notion of it : In the

countries where the Roman law is in force as a positive law,

no conscientious lawyer can omit its careful study ;
but where

new codes have been introduced, that necessity no longer

exists, and the law must there be regarded as in an improved

condition, because the jurist can bestow his time and energies

on more practical and interesting matters. If this view were

correct, the Roman law would have at most a very precarious

value even for the former countries, for nothing would be

easier for the legislature than to introduce such an improved

state of the law by adopting an existing foreign code, if it

should not be disposed to produce a new one of its own.

Others have supposed the assertion of the peculiar merit of

the Roman lawr to mean that its material contents, as stated

in particular practical rules, are superior to similar rules

appearing in the legal systems of the middle ages or of modern

times. That the present work does not aim at any defence of

this kind, itself will show. In truth the question lies deeper

(very special cases excepted) than to allow of its being dis-

posed of by such a choice between opposite practical rules
;

and a work which should attempt to follow out in details

such a method of comparison would remind us of the chil-

dren's way of asking, when told stories of the wars, on which

side were the good people, and on which the bad.

' The intellectual activity of individuals in regard to the

law may exert itself in two different directions : by the recep-

tion and development of the consciousness of right in general,

therefore by knowing, teaching, expounding ;
or by applying it

to the events of actual life. The theoretical and the practical

elements belong alike to the very nature of law itself. But in

the course of the last centuries the two tendencies have diverged

and been appropriated to different orders and callings, so that,

with few exceptions, lawyers are exclusively addicted either to

the theory or the practice of the law as their exclusive or pre-
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ponderating vocation. As tins has not been effected by any

arbitrary arrangement, it is not a subject for indiscriminate

praise or blame. But it is important to consider what is

natural and expedient in this distinction, and how it may result

in an injurious one-sidedness. No harm will ensue, if in this

separation of functions every one keeps constantly in view the

original unity, if every theoretical lawyer in a certain degree

maintains and develops in himself the practical spirit, and every

practitioner the theoretical spirit. Where this is not done,

where the separation of theory and practice is absolute, the

theory of the law is inevitably degraded into a fruitless game
of skill, and its practice into a mere handicraft.

' When I say that every theorist ought to cultivate in him-

self a practical element, I mean spiritually and intellectually,

and not with respect to the mere nature of his employments ;

although in truth some practical occupation, rightly followed,

is the surest way of promoting the practical spirit. Certainly

many who have devoted themselves to legal science with zeal

and affection, have found that some particular case has given

them such a lively apprehension of a legal institution as they

would never have attained by the study of books and solitary

reflection. What we have gained in a single instance by

accident may be conceived as the conscious aim of our labours,

and applied to the whole extent of the science. Then he

would be the perfect theoretical lawyer, whose theory is ani-

mated by complete and thoroughgoing apprehension of the

whole of legal practice ;
all the morally religious, political,

economical relations of actual life ought always to be before

his eyes. It need scarcely be mentioned, that this requirement

is not to be taken as implying a censure of those who do not

altogether fulfil it
;

for every one who sets up such a standard

for others, must admit how far he himself falls short of it.

Yet it is good to have such a standard before our eyes for the

united efforts of many different minds
; chiefly that we may

keep in the proper course, but also that we may be guarded

agaiust the seductions of self-conceit, from which no one is
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altogether safe. If we contemplate the actual condition of our

theoretical jurisprudence as it is now, in comparison with its

condition fifty, and still more a hundred years ago, we find

advantages mingled with disadvantages. No one can deny
that much has now become possible, and has actually been

accomplished, which could not formerly be thought of nay,

that the mass of actually ascertained and established truths

stands very high in comparison with these former periods.

But if we look to the practical spirit by which the science of

individual theorizers ought to be animated, the comparison is

less favourable for the present time. This deficiency of the

present time is connected with the peculiar tendency which is

now observable in the labours of theoretical jurists. Certainly

nothing is more laudable than the desire to enrich science by
new discoveries

; yet this desire has often in our time taken a

one-sided and unwholesome direction. An exaggerated value

has been attached to the production of new views, in compari-

son with the honest and earnest improvement and exhaus-

tive exposition of that which has already been investigated ;

although even in this, when it is done in earnest, existing

materials will always assume a new form, and so will promote

the real though less conspicuous advancement of science. But

as the majority of men are not endowed with great creative

power, that undue love of novelty has led many to expatiate

in isolated detached thoughts and opinions, and in this dis-

traction to let slip their hold of their science as a whole. In

this respect we were surpassed by our predecessors, among
whom there was in proportion a greater number of individuals

capable of representing the totality of the science in a worthy
manner. But whoever will look at the thing from a more

general point of view, will easily be persuaded that such

phenomena are not peculiar to jurisprudence, but stand in

connection with the general course of our literary development.
' We have desiderated, on the other hand, that the prac-

titioner should retain some theoretical element. It is not

meant that he should be an active writer, or even that he
B
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should constantly prosecute an extensive study of books. In

most cases, both of these are made impossible by the demands

of practical business. But amid his practical occupations he

ought always to cherish a sense and feeling for the science

of law, he ought never to forget that that science, rightly

apprehended, is nothing else than the generalization of the

rules which it is his function to make known (zum Bewusstseyn

bringen), and apply in detail. Nothing is more common, in

estimating the merits of a practical lawyer, than to attach

exclusive value to mere dexterity and quickness, although

these very useful qualities are quite compatible with the most

unconscientious superficiality. That our juridical practice is

not altogether pervaded by the right spirit, is manifest from a

comprehensive view of its results. If it were influenced by
this spirit, practice itself would generate a steady progress in

sound jurisprudence ;
it would support and sustain the efforts

of theorists, and, where they err, restore them to the right

path ; but, in particular, it would so prepare the way for legis-

lation, that the positive law and legal practice would advance

together in perfect harmony, as the nature of things demands.

And do we not in general find just the opposite of all this ?

'
If the radical evil of the present state of the law consists

in a growing separation between theory and practice, the

remedy must be sought only in the restoration of their natural

unity. For this purpose the Roman law, rightly used, may
render the most material service. In the Roman jurists that

natural unity is seen still undisturbed, and in the most lively

operation. It is no special merit of theirs, just as the opposite

state of things in the present day has been brought about

rather by the general course of development than by the fault

of individuals. While, therefore, we earnestly and with un-

prejudiced minds penetrate into their method, so different

from ours, we shall appropriate it to ourselves, and so regain

the right path.
' But as a knowledge of the Roman law may be sought

after in very different ways, it is necessary, if the wished-for
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end is to be attained, to state clearly what path ought to be

pursued. Every one will assume that a thorough scientific

method is demanded
;

but many may be alarmed by the

erroneous idea, that every one who seeks to acquire such a

knowledge of Roman law is expected also to undertake the

whole labour of antiquarian research and critical examination

of the law sources. But although that department of study

is important, the wholesome principle of division of labour

must not be ignored. Most persons, therefore, may content

themselves in this matter with the results of the special in-

vestigations of individuals. On the other hand, it is wrong
to imagine that the slightest progress has been made towards

the end in view by a mere knowledge of the most general

principles of the Bornan law, such a knowledge, for example,

as is contained in a compend of the Institutions, or as is

usually communicated in the French schools of law. Such a

knowledge is sufficient to hand down a mere verbal memorial

of the Roman law to a better future
;
but to the student who

attempts no more, it hardly rewards the slender pains he

bestows in acquiring it. If the knowledge of the Roman law

is to be of any avail for the end we have here in view, there

is but one way to it, we must penetrate, by independent

reading and reflection, into the writings of the old jurists.

Then will the enormous mass of modern literature no longerO

terrify us. Judicious guidance may make us acquainted with

what little of it can really aid our independent study; the

bulk of it which remains we leave to the jurists who are

theorists by profession, and who indeed cannot decline the

laborious task.

' The present work is specially intended to promote this

earnest and hearty study of the Roman law
; especially, there-

fore, to diminish the difficulties which are wont to deter prac-

tical lawyers from a personal and independent study of the

law sources. In consequence of these difficulties, an undue

authority over practice is accorded to the opinions which are

laid down in the most accessible modern handbooks. But if
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the purpose of the author of this work is fulfilled, something

will also be effected towards the emancipation of practice

from a spurious theory.
' These ideas certainly find their most direct application

in the countries where the Roman law still forms the basis of

legal practice ;
but they are also applicable where new codes

have taken its place. For in both, the defects in the state of

the law are essentially the same, and therefore the evil and

the nature of the remedy are less different than might be

supposed. Hence, even in those countries which are provided

with national codes, this manner of using the Roman law will

both revive and reanimate theoretical jurisprudence, and guard

it from subjective and arbitrary errors, but especially will

bring it into closer connection with practice, which is most

important of all. Such a change is indeed more difficult than

in the countries of the common law
;
but it is not impossible.

This is shown especially by the example of the modern French

jurists, \vho frequently illustrate and supplement their code

from the Roman law in a very clear and satisfactory way. In

doing so, they act quite in conformity with the spirit of that

code, and where they err, it is less from an improper method

of applying the Roman law, than from defective knowledge

of it. In this we are unquestionably superior to them
;
but

in the manner of using it along with the national codes, \ve

should do well to learn from them. Such a method of apply-

ing the Roman law in our Prussian fatherland is, it is true,

more difficult than it is with them, because in our Landrecht

the connection which really exists with the earlier law is

often concealed, partly by the peculiar style of expression,

partly by an excess of detail. It is not, however, impossible ;

and if it is restored, a very serious evil will be removed, which

has arisen from the introduction of the code. This evil con-

sists in that entire separation from the scientific cultivation of

the common law, by which those engaged in the practice of

the law have hitherto been deprived of one of the most im-

portant means of culture, actual contact with the juridical
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thought of former ages and other countries. It cannot be

ignored, that when the Prussian code was undertaken, German

juridical literature was for the most part dull and inelegant,

and hence had almost lost even the possibility of exerting a

beneficial influence upon practice ; indeed, it was the very

consciousness of this defective condition of the law which

then led to the attempt to remove the evil by a national code

entirely altering the groundwork of the practical law. If we

should now succeed in restoring this lost connection with the

literature of the common law, it would lead, in the altered

state of jurisprudence, to a purely beneficial influence on

practice, and those evils which formerly made themselves so

perceptible would certainly not recur.

'

Many regard the desire still to apply the Eoman law as

a means of advancing and improving our modern law as an

injurious degradation of our age and country. They seem to

imagine that we can in this way, under the most favourable

circumstances, attain only to an imperfect imitation or restora-

tion of the legal system of the Romans
;
while it would be far

more dignified to produce, by our independent efforts, some-

thing new and original. This self-esteem, praiseworthy in

itself, arises from the following mistake : With the great and

manifold legal material which the centuries have handed down

to us, our task has become incomparably more difficult than

that of the Eomans was
;
the standard we set up for ourselves

is therefore higher ;
and if we succeed in reaching it, we shall

not give a mere counterpart of the excellences of the Eoman

jurists, but something far greater than they achieved. If we

have learned to use the materials at our command with the

same free and ready handling which we admire in the Eomans,

then we shall be able to dispense with them as examples, and

consign them to grateful remembrance in history. Till then,

however, we must not be restrained, either by false pride or

by indolence, from availing ourselves of a means of progress

and culture for which we could hardly find any substitute by
our own exertions. In this, too, we. maintain a relation
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between our own time and antiquity such as we observe in

other departments of intellectual labour. It must not be

supposed that by these words we seek to exalt the study of

the Roman law, to the prejudice of those zealous Germanistic

efforts which in our own times occasion such lively hope.

Nothing is more frequent and more natural than to manifest

;. our zeal in the field of our own inquiries by depreciating a

different but kindred sphere of labour. Yet it is an error

which will infallibly injure only him who cherishes and

practises it, and not the adversary who is so depreciated.
'
It follows, from the plan thus proposed for the present

work, that it will be chiefly of a critical character. Many will

object to this because they only wish to have positive truth

capable of immediate application, and are careless as to the

mode of its attainment and the controversies that may exist

concerning it. Our intellectual life would be easy and pleasant

if we could but allow the clear and simple truth to work its
*

i

'

effect upon us, and so advance without distraction or dis-

turbance to ever new knowledge. But on every side we are

surrounded and embarrassed by the cUbris of false and half-

true ideas and opinions, through which we must make our

way. Shall we expostulate with destiny for imposing on us

such a useless labour ? We must rather accommodate and

adapt ourselves to it as a necessary condition of our mental

, being ;
but there is not wanting rich fruit, growing out of this

necessity as a reward for our labour. Our intellectual powers

have here their education
;
and every particular truth which

we win in this conflict with error becomes ours in a higher

sense, and proves more fruitful than if we received it from

others passively and without trouble.

' The critical character of this work will appear chiefly in

the following particulars : It will be conspicuously and in-

deed exclusively critical, in the purely negative results of

some investigations in which we engage : whether these con-

sist in proving that a Eoman legal institution is extinct, and

therefore foreign to our modern law, or in pointing out base-
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less ideas and theories foisted into our system by the mistakes

of modern jurists. It is just such investigations with which

many would least wish to be annoyed and delayed. But he

who removes stones from the way, or warns against deviations

from the highway by setting up finger-posts, materially im-

proves the condition of those who come after
; although, when '

advantages so gained have been confirmed by custom, it may
soon be forgotten that there was ever a time when such

difficulties were to be encountered.
' But the critical nature of the book appears not only in

such purely negative results, but also where the simple,

absolute contrast of the true and the false does not suffice to

establish a positive truth, so that it becomes necessary to

mark more exactly the degree of our convictions. For we

may dispute the opinions of others in various manners. Often

the feeling of absolute certainty accompanies our own con-

victions, because we see how our opponent's opinion has arisen

from logical error, ignorance of facts, or a thoroughly wrong
method. Then we hold such an opinion to be scientifically

untenable, and our refutation necessarily involves a decided

censure of our adversary. Not so in other cases, in which,

after carefully weighing all the arguments, we give the pre-

ference to one opinion, yet without pronouncing so decided a

condemnation on our opponent. In this probability, with

which we must then be contented, degrees may be distin-

guished ;
and the precise indication, the scientific recognition

of these degrees, concerns the moral as well as the scientific

value of our labours (). In other cases of conflicting opinions

it is important to define exactly the limits of the matter in

(a)
'
Lebensnachrichten iiber B. G. Niebuhr, ii. 288 :

" Above all things
in the study of the sciences, we must preserve our truthfulness without spot,

absolutely shunning every false appearance, writing down as certain not

the slightest matter as to which we are not fully persuaded ;
and when we

have to state conjectures or probabilities, using every effort to show the

degree of our persuasion." Much in the admirable letter from which this

passage is taken belongs not merely to philology (to which it immediately

relates), but to science in general.'
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dispute, as well as the value and influence of diversities of

opinion upon the science. The keenness of the controversy,

and the exalted self-confidence which it often excites, easily

seduce us into ascribing to it an exaggerated value, and thus

cause us to mislead others also. Finally, great attention is

due to what may be called the relative truth of the opinions

which we dispute. In a view which we are compelled to

reject as decidedly wrong, we often recognise an element of

truth which has only been transformed into error by a mis-

taken treatment or one - sided exaggeration. This occurs

especially in many cases where the error only consists in

regarding the concrete in too universal, or the general in too

concrete, an aspect. The separation and recognition of such

a true element in the views which we dispute may be of great

importance to science
;

it is particularly adapted, in the case

of unprejudiced, truth-loving disputants, to bring about a

mutual understanding, and so to effect the purest and most

satisfactory determination of the controversy by resolving the

opposing views into a higher unity.
' We seek to attain these ends in the form of a System ;

and as this method is not understood by all in the same sense,
i

it is necessary to premise a general explanation. I hold the

essence of the systematic method to consist in the knowledge

and exposition of the organic connection, or relationship, by
which the particular legal conceptions and rules of law are

united into one great whole. Such affinities are, in the first

place, often latent, and their discovery will then enrich our

understanding. Further, they are very manifold
;
and the

more we succeed in discovering and following out the affinities

of a legal institution in different directions, the more complete

will be our insight into it. Finally, there is often a deceptive

appearance of such relationship, where none really exists
;
and

it is then our task to put an end to this. The outward

arrangement of a systematic work will naturally be determined

by that organic connection which is to be mirrored in it
;
and

not seldom this alone is thought of in speaking of systematic
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treatment. Here, however, many misapprehensions must be

guarded against. In the rich, living reality, all legal relations

form one organic whole
;
but in order successively to appre-

hend them with our mind's eye, and to communicate them to

others, we are compelled to separate them into their various

elements. Hence the order in which we place them can be

fixed only by that affinity which we regard as the most

important, and every other relationship which exists in reality

can only be noticed by wr

ay of separate or collateral exposition.

Here a degree of forbearance is required, and even some scope

for the writer's subjective line of thought, which perhaps leads

him to give special prominence to a particular aspect of a

question, which he is thus able to treat with peculiar fulness

of result.

'

Many require that nothing shall occur in such a systematic

exposition which has not had a satisfactory foundation in what

goes before, that the contents of following portions shall be in

no way anticipated. To such persons the following work will

give the greatest shock, since I do not consider that such a

rule is to be followed even by way of approximation in such a

work as this. It is founded on the assumption that the

subject-matter of the book is quite new to the reader, and it

is no doubt correct when it is laid down for guidance in the

earliest teaching of any subject. But no one will readily

conceive the idea of first learning the science of jurisprudence

from an extensive and detailed work like the present. Such

a work will rather be used by those who are already acquainted

with the matters treated of from lectures and other books, for

the purpose of proving, purifying, founding more deeply, and

further extending knowledge already acquired. Such persons

may well be expected at every point of the treatise to recall

to their consciousness what they already know, even if it

becomes the subject of exposition only at a subsequent part of

this work. If we desire to avoid this, we shall be compelled

either entirely to give up the exposition of the most important

and most fruitful relations of the legal institutions, or to take
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it up at places where it must be far less clear and effective.

If, therefore, by the arrangement adopted we actually attain

only the advantage of a more lifelike perspicuity, our choice

of that arrangement needs no other justification. Those, how-

ever, who are not induced by this consideration to pass from

the censure referred to, are reminded that in detailed rnono-

graphies they are content to receive a multitude of assump-

tions, the proof of which is not to be found in the same book.

Why, then, should the author of a comprehensive System have

less right in this respect than the author of a monography ?

' As I have mentioned monographies in order to anticipate

an objection, and as in modern times we owe to works of that

class the most important advances in our science, it is right

to remove at the same time a misunderstanding as to the

relation of such works to a comprehensive System of law.

Many regard a monography as if it were an isolated section

out of a complete system, which has by some accident been

separately composed and published. According to this view,

there is only needed a sufficient number of good monographies,

in order, by adding them together, to make a satisfactory

System. The essential distinction is, that the monography

arbitrarily selects the standpoint of a single legal institution,

in order to trace from this its relation to the whole
;

so that

there is here quite a different selection and arrangement of the

matter from the case in which the same legal institution is

dealt with in the connection of a complete legal System. I

have found it necessary to make this remark also in order to

explain why the doctrine of possession will assume in this

work quite another form from that which it presents in the

book -in which I treated of it separately.
'

Besides the System itself, there will be found in this work

separate inquiries under the title of Appendices (Beylagen).

I have found this arrangement necessary for various reasons.

Sometimes a particular question demands such extensive in-

vestigation, that if it were taken in the course of the System,

the just proportion would be far exceeded, and the natural
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connection of subjects disturbed. In other cases a legal con-

ception presses so equally upon quite different parts of the

System, that only a separate exposition of it admits of an

exhaustive treatment : this is true, in particular, of a full

appendix on the doctrine of error (Appendix VIII.). Finally,

antiquarian investigations lie quite beyond the plan of the

work
;
but these are sometimes so interwoven with institu-

tions of the most modern law, that the latter could not be

fully understood unless the former were admitted to their

modest place in an appendix. To draw a rigid line between

the matter which ought to be assigned to the System and to

the Appendices is impossible, and many will perhaps wish that

more or less in different places had been relegated to the

Appendices. But here also a somewhat wide scope may
without danger be left to individual freedom.

' In former times a uniform method used to be applied in

explaining the various legal institutions, the chief feature of

which was, that the general definition was followed by a com-

plete enumeration of all possible subdivisions of the subject.

Many modern authors reject this arrangement as useless and

pedantic, and confine themselves to noticing subdivisions,

where they have to do with them in explaining particular

rules of law. I can accept neither the one method nor the

other as a general rule, because I do not approve of that

mechanical uniformity, whether it consists in doing or omitting.

Every form is good and expedient, the application of which

promotes a clear and profound understanding of a legal insti-

tution, and in each case, therefore, that ought to be done

which is most conducive to that end. "Where, therefore, the

idea of a legal institution includes contrasts which enter

deeply into its very nature, it may become necessary to the

clear and complete treatment of the subject, that the general

definition should be immediately followed by the formal sub-

divisions in which these contrasts or antitheses find expression.
' In the following work special care has been taken to use

a technical language conformable to the law sources
;
and it
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is necessary to vindicate this course, because many believe

that in modern times an exasperated value has been attachedoo

to this matter. Its importance lies in this, that there is a

dangerous action and reaction between inaccurate use of lan-

guage and the erroneous combination of ideas. If, on the one

side, the vicious use of language is a product and mark of

error in thought, on the other hand the latter is confirmed,

extended, propagated by the former. But if this source of

error is destroyed by a demonstration of the ungenuine ter-

minology, we must not refrain from using new technical terms

where the technical language of the law sources is inadequate.

In this respect purism is sometimes perhaps carried too far.

Only it is always expedient to avoid those spurious expressions

which have already proved dangerous from their connection

with erroneous ideas.

'A special chapter ( 32-52) explains the manner in which

the law sources are used in this work
; yet a few general ex-

planations will not here be out of place. Jurists are often

reproached with prodigality in their citations from the law

sources, inasmuch as they attempt to prove, by numerous

texts, what every one already believes. If such quotations

are regarded as merely defensive measures against doubts and

contradictions which do not exist, this censure might have

some reason. But they are to be regarded in another aspect.

If the assertion be correct, that in the study of the old jurists

we may gain life and nourishment for our own thought such

as can be found nowhere else, and if this study is not without

its own difficulties, a systematic guide to them must be wel-

come to us. This work is intended to afford such guidance ;

and from this point of view the passages cited from the law

sources are not merely authorities for the propositions laid

down in the text; but these propositions are at the same

time an introduction to and commentary on the passages

quoted, which in this selection, in this arrangement and con-

nection with the general exposition of the System, are brought

nearer to our modes of thought, and so made more accessible
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to us. It happens sometimes that two equally careful in-

quirers, labouring on the same materials, are led to very

different results. This diversity will generally depend on

what texts are made the central point of the whole inquiry,

and what are brought into connection with these only as

subordinate. An error in this distinction may give a wrong

direction to the whole work. Here small security is gained

by laying down rules. The study of good models will do

good service
;
but we must, above all, by actual personal use,

seek to get the tact which teaches us to find the right way.
'

Others, on the contrary, may be disappointed in their

expectation of finding a more abundant literary apparatus than

has been used in the following work. I have purposely cited

only those writers who can in some way or another be useful

in accordance with the plan of the work above explained, if

only by referring in turn to their authors. I have not,

therefore, sought after completeness in enumerating all the

treatises bearing on the subject even when they give us no

appreciable aid. In such a case the reader would owe me
little gratitude if I misled him to waste his time in useless

researches. If I had come to this undertaking at an earlier

age, I would have attempted an exhaustive use of juristic

literature in another sense. We find in it two great and

almost unmanageable masses, from which certainly much good

might still be got. The one consists of exegetical writers,

from the glossators downwards, and especially through the

time of the French school
;
the other, of practical writers, the

authors of the numerous consilia, rcsponsa, etc., also reckoning

from the glossators downwards. An exhaustive use of these

in the compilation of a legal system such as I indicate, would

involve a perusal of all these writers, with special reference

to this System, i.e. by means of them to prove it, to amend

it, to supplement it. By this labour very much might be

unquestionably gained in details, but less in regard to the

fundamental principles. Now, as I begin this work in the

evening of my life, it would be folly to think of such a plan.
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But if one should regard this work as possessing an enduring

value, he might acquire for himself some real and lasting

.
credit by undertaking to complete it by the literary labour

I have pointed out. There is nothing quixotic in the sug-

gestion, as it might be done quite gradually, and bit by bit
;

if, for instance, the authors of a limited period, or even

single works, were read through for the desired end. Perhaps,

at the very beginning of this work, a general view of the

various treatises which are useful and commendable for the

study of our legal system will be missed. It seems to me

preferable to meet this really important want by separate

bibliographical writings; just as the historical connection of

our law sources, their manuscripts and editions, is better

accomplished in books of legal history than in the introduc-

tion of a legal system, where the foundation and the con-

nection required for a satisfactory treatise of this kind are

wanting.
' The materials for the present work have been gradually

collected and elaborated in lectures which the author has

delivered on the Roman law since the beginning of the cen-

tury. But in the form in which it is here presented, it is an

entirely new work, for which these lectures could only be

used as a preparation. For prelections are intended for the

unlearned : to them they are intended to make known new

and unknown subjects, by seeking to bring this information

into connection with the existing knowledge and general

intellectual development of the audience. The writer, on the

other hand, labours for the learned
;
he presupposes that his

readers are acquainted with the science in its present form
;

he connects what he has to communicate with this knowledge,

summons them to review along with him the ideas they

already possess, in order that they may sift, confirm, extend

them. Undeniable as this distinction is between the two

forms of conveying instruction, transitions from the one to

the other are at times not merely conceivable, but unobjection-

able. The writer himself may at times so use his materials
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as to go back imperceptibly with his reader to the beginnings

of scientific ideas, and make them rise up, as it were, afresh

before his eyes. Such a method will often do good service

in correcting ideas and principles which have been arbitrarily

used and distorted
;
and an author will have a special inclina-

tion and capacity for it who has frequently had occasion to

treat in lectures of the subject of his literary labours. The

plan of the work in its present shape was first sketched in

spring 1835
;

in autumn of the same year its execution was

begun ;
and when the printing of it was commenced, the four

chapters of the first Book and the first three chapters of the

second Book were finished.

'

Now, when I send forth this work, I cannot repress the

thought of the destiny which awaits it. It will encounter

good and evil like every human effort and work. Very

many will tell me how defective it is
;
but none can see

its defects more fully or feel them more deeply than I do.

Now, when a considerable portion lies before me completed,

I might wish that much of it had been more exhaustive,

plainer, and therefore different. Should such a knowledge

paralyze the courage which every extensive enterprise re-

quires ? Even along with such a self-consciousness, we may
rest satisfied with the reflection, that the truth is furthered,

not merely as we ourselves know it and utter it, but also by
our pointing out and paving the way to it, by our settling the

questions and problems on the solution of which all success

depends ;
for we help others to reach the goal which we are

not permitted to attain. Thus, I am now satisfied with the c

consciousness that this work may contain fruitful seeds of
;

truth, which shall perhaps find in others their full develop-

ment, and bear rich fruit. If, then, in the presence of this

full and rich fructification, the present work, which contained

its germ, falls into the background, nay, is forgotten, it

matters little. The individual work is as transient as the

individual man in his visible form
;
but imperishable is the

ihought that ever waxes through the life of individuals, the
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thought that unites all of us who labour with zeal aud love

into a greater and enduring community, and in which even

the meanest contribution of the individual finds its permanent

place.'

The subject of Savigny's System is the Roman private law,

as it exists in modern times, and forms the largest portion of

the common law of Germany and other countries of the

European Continent. He begins with an inquiry into its

sources, which involves a preliminary investigation into the

sources of law in general.

The proper objects of law are rights,
1 which appear in a

visible form when they are disputed, and when a judicial

sentence recognises their existence and defines their extent.

This, however, is but an accidental form which they assume,

and their real existence is in the relation of right, or, as it is

perhaps less accurately translated in the following pages, the

legal relation (Rechtsverhaltniss). This conception is entirely

foreign to the English mind, and it is therefore necessary to

attempt an explanation. Savigny
2
defines the legal relation

as
'

a relation of person to person determined by a rule of

law, this rule of law assigning to each individual a sphere or

territory within which his will is supreme and independent of

the will of other persons.' In another passage,
3
the nature

of the legal relation is illustrated by an example.
' The

celebrated L. Frcdcr a fratrc* deals with the following case :

Two brothers are subject to the paternal power. The one

lends to the other a sum of money, which the borrower repays

after the father's death. The question arises, Whether he can

reclaim the money as having been paid in error. The only

question for the judge to determine here, is whether there is

any ground for the condictio indcbiti ; but in order to do this,

1

Savigny, System, 4; cf. Stair, i. 1, 22.

2
System, 52.

8
System, 4.

4

D'KJ. xii. 6, 38.



INTRODUCTION.

he must take a comprehensive view of the whole legal relation.

Its particular elements are, the paternal power over both

brothers, a loan by the one to the other, a peculium which

the debtor had received from the father. This complex legal

relation has gradually developed itself by the father's death,

the succession to him, the repayment of the loan. From

these various elements the decision required of the judge is

to be derived.'

'

Legal relations,' says Puchta,
1 '

are relations of men to

each other, which are to be regarded as emanations from legal

freedom, from that freedom which belongs to the will as

such, and irrespective of moral qualification or limitation
;
in

a word, relations in which men are in the position of persons.
2

The activity of the moral will consists in a determination for

good or evil, that of the legal will, i.e. the activity of the

person as such, in subjecting to itself external objects. The

result of this subjection, so far as it is an emanation from the

legal freedom, and therefore is in conformity with legal rules,

is a legal power over such an object a right in it belonging

to the person. These rights constitute the substance or

kernel of legal relations. Legal relations are complexes of

rights which arise in the intercourse of persons in their rela-

tions to and action upon one another
;
and the legal deter-

mination and analysis of these relations consists in ascertaining

the rights comprised in them, and in defining their effects and

modifications in this connection.'

In many passages it will be found that the word Rechts-

verhaltniss may practically be rendered by the English word
'

case.' When I have so translated it, however, the phrase
'

legal relation
'

is added in parentheses ;
for it cannot be said

that in any use of the word '
case

'

it really includes the

whole meaning of Rechtsverha'ltniss. A '

case,' in the familiar

1
Pandekten, 29.

2 '

Personality is the subjective capability of a legal will, of a legal

power; the capacity for rights; the quality whereby a mail is the subject
of juridical relations.' Puchta, 22.

C
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language of lawyers, is a combination of facts as they have

occurred in actual life, which raises a question of conflicting

rights, and which is laid by the parties concerned before a

court of law for its decision. The phrase has of late years

been technically appropriated to a particular form in which

such a question is laid before the judge. In a still more fre-

quent use of the word, it means a reported judgment of a

tribunal upon a question of right stated and argued before it,

and therefore embraces within its signification both a series

or complex of facts, and the exposition of the law which

governs the relation arising out of them. ' Case' is thus by
no means an English equivalent for

{

legal relation
'

in every

application and every shade of meaning. I only mean to

point out, that when we say, for example,
' This case differs

from that of B. v. C., where the element of C.'s bankruptcy was

added to the other circumstances which occur here,' a German

might appropriately say,
'

that the legal relation was not the

same, having been further developed by the bankruptcy,' etc.

Savigny
l

says, after giving the definition above cited :

' Thus every legal relation consists of two elements : first, the

matter or substance, i.e. the relation, itself; secondly, the legal

determination or regulation of this matter. The former may
be regarded as its material element the simple facts

;
the

second, as the formal element that by which the facts are

endowed with a legal form and significance.' He does not

further analyze the material composition of the legal relation
;

but he would probably have stated these to be the subjects, or

parties interested, the object, and the facts in which the rela-

tion of the parties to this object has originated.

The positive law which governs legal relations does not

exist merely in detached and unconnected rules. As particular

rights are actually presented to us in their organic connection

in the legal relation, so the rules of law have a deeper foun-

dation in the legal institution (Eechtsinstitut),
' the organic

nature of which is manifested as well in the living connection

1

System, 52.
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of its constituent parts as in its progressive development. . . .

Each element of every legal relation is subject to a corre-

sponding legal institution as its type, and is governed by it

in the same way as the particular judgment by the rule of

law.' Thus, in the example formerly given, the legal institu-

tions relating to the various elements of the legal relation are

the acquisition by the father through his children
;
the ancient

peculium, and, in particular, the dcductio connected with it
;

the transmission of obligations to heirs
;
confusion of debts and

credits
;
the condictio indebiti.

1 Between the legal relation and

the legal institution this distinction is observable, that while the

former is presented to us by the events of life in its actual con-

struction and intricacy, the latter may be, in the first instance,

separately constructed, and afterwards combined at pleasure.

Having explained these two fundamental ideas, which are

equally available for every theory of law, Savigny proceeds

to state his own views as to the origin of law. Upon these

views, or upon the plan of the earlier part of the System, it

would be out of place to dwell in detail. It is sufficient for

our purpose to say. that it is the fundamental principle of his

philosophy, that law grows with the life of the nation, and is

inseparable from it. In primitive times, as now, every sen-

tence of the judge was called forth by a specific outward

relation, a particular conflict of interests. It arose from a

certain series of facts resulting in a collision of individual

claims
;
but that collision was adjudicated upon according to

an existing rule or Institution. It is true that these rules

could not be expressed in any form of words, and that the

sentences of early rulers recommended themselves to their

narrow public by their conformity to an unconscious sense

of law in the mind of the nation. The concrete precedes the

abstract
;
and as yet judges gave no reasons for their decisions.

2

1
System, 5.

2 '

Principes erant quasi aniraatae leges,' says an old writer.
'

Populi
nullis legibus tenebantur

; arbitria principum pro legibus erant.' Justin,

in S. Aug. de civ. Dei, iv. G.
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The first step in the development of law depended on the

increasing self-consciousness that accompanies increasing civi-

lisation.
' In order to have the conception of law,' says Hegel,

'
a nation must be educated to think, and must no longer stop

short at that which is merely sensible
;

it must fit on to out-

ward objects the form of generality, and must be consciously

striving after something universal.' Hence Savigny places

the origin of law, properly so called, in the consciousness (con-

science) of nations. It is the simplest truth taught by the

history of law, that its development has been in proportion to

the wants of society, its rules widening, and its details becom-

ing more numerous with the growth of wealth and population,

and with the multiplication within each community of the

occasions and the means of intercourse between different places

and individuals. Law is thus in a state of perpetual growth ;

and the main and most influential condition of this growth is

its generation within a community held together by a common

spirit and common traditions. The character and whole out-

ward circumstances of the nation in which it springs up, de-

termine in a very great degree the nature and peculiarities of

each system of law
;
and the rapidity of its growth, and the

promptitude with which it is adapted to the necessities and

opinions of those who live under it, are in some proportion to

the perfection of the national organization. The state is the

organ of the growth of law within the nation. As a family

expands into a nation, the rudimental forms of law and of the

state (which is itself the highest production of the spirit of

law) are developed simultaneously, and go on to more perfec-

tion as the nation advances. In short, the birth of society

and of law is one. Ubi societas ibi jus est.

The assumption that law is law only as it originates in

man's formally expressed will, is directly at variance with the

fact, that wherever a legal question arises, a rule for its decision

exists, and has not to be sought out or made for the first time.

This necessary existence of law, anterior to every possible case

which can call for its application, entitles it to the name and
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character of positive law. And it is now a somewhat trite

proposition, that the earliest form of positive law within the

state is the somewhat vague and indeterminate mass known as

common law, and which assumes a visible but not always a

very consistent or intelligible form, as
'

case-law.' It first

appeared in the form of usage, which is not, in the first in-

stance, a maker of law, but only its origin and mark. In

process of time it became difficult to descry, in the multitude

of decisions and the variety of customs, the original idea of

justice from which they derived their authority. The violence

of ruling castes, and the tendency to adhere to old use and

wont, when their meaning was forgotten and their utility lost,

gradually corrupted and obscured the positive law. Then, in

the municipal law, codes, or at least regular systems of legis-

lation, were introduced, and the assisting influences of equity

and scientific jurisprudence were called into constant and

powerful operation.

These three national or consuetudinary law, legislation,

scientific law or jurisprudence are the originating causes of

law, the sources of law in general.

In the third chapter of the first Book (17 sqq.) Savigny

proceeds to apply his general doctrine of the law sources to

the Eoman law, and to show the position which legislation,

custom, and jurisprudence assume in that system as law

sources (Rechtsquelleu). This chapter embraces a valuable

exposition of the rules to be observed in the interpretation of

statutory law.

The second Book of the System ( 52) opens with a classi-

fication of the various kinds of possible legal relations, and the

relative legal institutions or sets of rules. This results in the

division of the System into four main divisions, the Law of

Things, embracing property, both in moveables and immove-

ables
;
the Law of Obligations ;

the Law of the Family, pure

and applied ;
and the Law of Succession. Instead, however, of

entering at once on the exposition of these various departments,

the author finds himself in the midst of a
'

general part
'

of the
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System, which is not, as in some treatises, a mere receptacle

for legal institutions which cannot be fitted into a convenient

place in the System itself. In a comprehensive survey of the

legal institutions he finds many subjects which recur, possibly

with some modifications, in each.
'

Among these,' he says,
'

are, first of all, the subjects of rights, i.e. the persons interested

in them, and, in particular, their capacity for rights ;
then the

origin and the extinction of legal relations; finally, the protection

of rights from violation, and the consequent modifications of the

rights themselves.' Not merely for the sake of avoiding repe-

tition, but in order to obtain a more perfect knowledge of the

common element which exists in all these portions of the legal

institutions, Savigny places his exposition of these subjects,

which are common to all, before that of the particular depart-

ments. Accordingly, the second chapter of the second Book

treats of persons as the subjects of the legal relations. It has

to do with the capacity of persons to have rights, not with

their capacity to act, i.e. to acquire or lose rights. It forms an

exhaustive treatise on the person, in its legal sense, from the

beginning of capacity for rights at birth until its termination

by death, with all its limitations and modifications in respect of

freedom, political rights, dependence arising from the family

relations, and other causes of less extensive operation. This

chapter includes a full discussion of the nature of juridical

persons (corporations, etc.).

The third chapter is entitled,
' Of the Origin and Extinc-

tion of Legal Relations.' The beginning and the end of legal

relations are determined by juridical facts.
1 To these the law

1 ' The German juristisch, which is formed from the low Latin word

jitrista, with a Gothic affix in isch, is not translateable by legal or lawful or

rightful, but denotes a legality arising out of positive law, out of the jus

proprium ipsius civitatis. See Hugo's Lehrbuch eines civilistiscJten Cursus,

B. 1, p. 14, 8th ed. In English we do not distinguish between an act

which is lawful, from having a definite legal character attached to it, and

an act which is lawful, from being simply not contrary to law.' Sir. E.

Perry's Transl. of Savigny On Possession, p. 2, note. Sir E. Perry accord-

ingly appropriates the term juridical to the former meaning, as has also

been done in this volume.
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attaches the acquisition or the loss of a right, and the con-

stitution or dissolution of a legal relation. Such a fact may
consist either in an event or in a human action, whether the

action of a person who acquires a right, or of one who be-

comes subject to an obligation in favour of another. Pre-

liminary to the consideration of the various kinds of juridical

facts (which occupies the third and fourth volumes of the

System], are discussions of the personal conditions of the

capacity to act, such as nonage, insanity, interdiction; of the

exclusion of freedom in juridical acts
1

(which form the largest

class of juridical facts) by force and error
;
of their voluntary

limitation by the condition, modus, dies. The fourth volume

includes an exhaustive discussion of
'

donation,' which is often

ranked as a special juridical act, such as sale or loan, but has

in truth, like contract, a general character, which may be

assumed by the most different kinds of juridical acts.

The fourth chapter of the second Book, which commences

with the fifth volume, treats of the violation of rights in

general, and the remedies for this violation
;
that is, of the

law of actions and exceptions, with the judicial sentence, its

effects and its surrogates (judicial confession and reference to

oath), and a full exposition of the doctrine of Rcstitutio in

integrum. The sixth, seventh, and eighth volumes of the

System, which comprise the fourth chapter of this Book, were

published in 1847 and 1848, after an interruption of six

years ;
and they bring us down to the subject with which we

are here engaged. The Author's preface to this volume ex-

plains how it was that the great plan unfolded at the com-

mencement of the work was not to be fulfilled. Of the portion

of it which in 1849 Savigny still hoped to accomplish, only

1 Juristische Handlungeii= Acts having a legal effect: (1) Purposely =

Rechtsgeschiifte. or Willenserkliirungen (juridical acts, declarations of in-

tention) ; (2) Independently of the purpose of the actor, and that either

(a) in Rechtsgeschiifte, so far as they have results beyond those in the

view of the actor, or (&) in unpermitted acts, delicts, violations of right, in

which the result is always independent of the intention of the actor. See

Puchta, Panel 49
; Savigny's System, 104, etc.
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two volumes, containing the introductory sections of the Law

of Obligations, were published in 1851. He died in 1861.

The English reader who desires to know more of his writings

and of his life is referred for a specimen of the former to the

treatise on Possession, excellently translated by Sir Erskine

Perry, and to a paper in the Law Magazine and Law Eeview

for May 1863, which was written by the Translator of this

volume, and was almost entirely taken from a short memoir

by his accomplished pupil and affectionate friend, Professor

Kudorff.
1

It was the Editor's hope at one time to offer this translation

to the public in a more perfect state, and with a more com-

plete apparatus of notes and references to British and American

law than it now possesses. But he was prevented by various

circumstances from accomplishing his original project. Re-

cently, however, he has been urged by many admirers of

Savigny,
2 and encouraged by the increasing appreciation of his

genius which is manifested in various quarters, to publish the

translation nearly as it was written six years ago, with a few

notes which appeared likely to be convenient to the reader.

He makes no pretension to profound or extensive acquaintance

with German legal literature
;
and his only endeavour has

been to make the author intelligible to the student and useful

to the practical lawyer.

The latter chapter of this volume treats of a subject, the

retroactive effect of new laws, which has never in this country

been brought into connection with private international law.

It was for the sake of the latter subject only that the transla-

1 Friedrich Carl von Savigny : sein Wesen und Wirken. Von Professor

Rudorff. Weimar 1862. This acknowledgment was inadvertently omitted

in the Low Magazine.
2 Among these the names of Professors Lorimer and Muirhead, of the

University of Edinburgh, and of Mr. Fraser (whose recommendation to

translate Savigny, in the recent edition of his learned work on The Law

<\f Parent and Child, ought to produce more fruit than this small volume),

cannot be omitted. To many other professional brethren the Translator is

indebted for much valuable suggestion, encouragement, and aid.
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tion was undertaken ; but, irrespective of the importance of

the doctrines explained in the latter half of the volume, it

would have been inexpedient to divide it. These doctrines

deserve the attentive consideration both of the jurist and the

legislator ;
and though they are here given almost without

commentary or reference to our native authorities, the Editor

may perhaps be allowed on another occasion to illustrate,

more fully than he has done, Savigny's doctrines on both the

subjects embraced in this volume.

8 FETTES Row, EDINBURGH,
December 26, 1868.
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THIS eighth volume differs materially in the nature of its

contents from those which precede. In the first place, the

influence of the Eoman law is much less conspicuous than in

the subjects that have hitherto occupied us. Moreover, the

theory here presented is, in comparison with others, merely in

a state of growth, incomplete and unfinished. Nor is this to

be understood as a mere personal confession of an author, who

feels his own powers insufficient to overcome the difficulties

of the subject : it is a conviction arising from the considera-

tion of the peculiar nature of the subject itself, of which we

are now to give a more exact account.

In this branch of our treatise, and especially in its first

half (chap, i.), the opinions of writers, as well as the judg-

ments of tribunals, have hitherto been wildly confused and

conflicting: Germans, Frenchmen, English, and Americans,

often stand in marked opposition to one another
;

1 but all

agree in evincing the most lively interest in the questions

which it embraces, in an effort after approximation and agree-

ment, such as is found in no other department of jurisprudence.

It may be said that this branch of jurisprudence is already the

common property of civilized nations, not because they possess

certain and universally admitted principles, but because they

all share in the scientific investigations that tend to the estab-

lishment of such principles. A remarkable picture of this

1 See per Porter, J., in Saul v. His Creditors, 17 Martin (Louisiana),
R. 595, 596, cited by Story, 28, and 4 Phillirnore 745.
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imperfect but hopeful state of things is presented in the

excellent work of STORY, which is also extremely useful, as a

rich collection of materials, for every inquirer.

But it is not merely the spectacle of the development and

formation of the juridical theory that is here so attractive and

so stimulating : it is still more the noble prospect of a com-

munity of legal convictions and legal life, working out a

universal practice.

Let us contemplate, in particular, the position of this branch

of jurisprudence in regard to the controversies and parties of

the most recent times.

The frequent antagonism of Germanists and Eomanists
1

appears in this province less than elsewhere. In the most

important questions the German jurists have generally attained

to great unanimity, undisturbed by those controversies which

often break out to the detriment of science. The Eoman law

operates by immediate positive rules less than in other de-

partments. But the most exact acquaintance with it is here

especially necessary, because the opinions of authors and of

tribunals have in a great measure been determined, often un-

consciously, by views true or false of Eoman ideas and maxims.

Moreover, if it be one of the prevailing tendencies of these

times, to bring into marked prominence the principle of nation-

1
[As the names imply, these were jurists who contended for the pre-

dominance, in the German law of the future, of the native and of the Roman
elements of the law respectively. The controversy was quite distinct from

that earlier one between the historical and non-historical schools
;
but it

arose very much out of the clearer views of the nature of national law

promulgated by the former, especially by Savigny, combined with the

reaction against the dry and barren methods of the civilians of the seven-

teenth and eighteenth centuries, and the general resurrection of national

life, dating from the commencement of the present century. Savigny

himself, though his life was devoted to the study of the Roman law, would

probably be ranked in this controversy as a Germanist ; at least he would

not have arrogated for the Roman law an undue dominion over the indi-

genous elements of the law of Germany. See System, Pref. vol. i. p. xv.

See, for information as to modern legal schools and controversies in Ger-

many, Bluutschli, die Ncueren Reclitsclmlen tier Deutschen Juristen, Zurich

1862.]
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ality, this tendency cannot find a place iu a science which by
its very nature aims at confounding national distinctions in a

recognised community of different nations.

Thus we discover, on the one side, the noblest prospects for

the future, and, on the other, the impossibility of obtaining as

yet a complete solution of our problem, even irrespective of the

personal ability of the individual labourer. The consideration

of such a position may inspire as much courage as modesty.

The writer must hold it an honour if he succeed in promoting

the progress of the science by establishing some of its true

principles, even although his work should one day be remem-

bered only as a single preparatory step in its development.

Former writers appear to have specially erred in treating

separately of the two subjects which in this volume appear in

connection, the local limits, and the limits in time, of the

authority of the rules of law. The author thought himself

bound to remedy this defect by combining the two parts of the

subject, not only by placing them in external juxtaposition,

which alone is not enough, and has often before been attempted

without adequate results in the short outlines of elementary

books, but by investigating and explaining the intimate

connection of the principles which govern both parts of the

subject.

With the present volume, the general part of the system,

the scope of which was explained at the commencement
(i.

58), is brought to a close. According to the summary pre-

fixed to the first volume, the three first books, which contain

this general portion, should have been immediately followed,

in a continuous series of volumes, by the special portion, to

which the following titles were assigned :

Fourth Book : LAW OF THINGS.

Fifth Book: LAW OF OBLIGATIONS.

Sixth Book : FAMILY LAW (DOMESTIC BELATIONS).

Seventh Book : SUCCESSION.
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A long interruption, occasioned by accidental circumstances,

lias, however, made the completion of the whole still more

unlikely than it was at first. By this consideration I have

been led to make the following alteration in the outward

arrangement of the work, which must not be attributed to any

change of opinion as to the fitness, in all essential points, of

the plan itself.

I now regard the eight volumes already published as a.

complete and independent work, so that the title of each

volume is to be supplemented in thought by the words,

General Part.

The special part will not now be titled, as a continuation

of the general, with a progressive numeration of the volumes,

but will consist of separate works, among which the law of

obligations (not, as was originally proposed, the law of things)

will have the first place. These separate works will therefore

take the form of monographs, but will not possess the essential

character of such writings (i. p. 39) ;
and they will be com-

posed in precisely the same way as if the change of the

original plan just indicated had not taken place.

WRITTEN IN JULY 1849.



AUTHORITY OF THE RULES OF LAW OVER
THE LEGAL RELATIONS.

SECT. L
( 344.)

I N T K D U C T R Y.

IT was the object of the first book of this System of Law to

exhibit the law sources,
1
that is to say, the originating causes

of the rules of law
;
of the second, to explain the general

nature of the legal relations
1 which are governed by those

rules. It still remains, under the general portion of the

system, to determine the connection which exists between

rules of law and legal relations, a connection which appears,

from one side, as the dominion of these rules over the legal

relations
;
from the other, as the subordination of the legal

relations to them.

In order, however, that this important and difficult part

of our task may from the first be clearly apprehended, it

is necessary to fix exactly in what sense this connection

(dominion, subjection) is to be understood (a),

It is the function of the rules of law to govern legal rela-

tions. But what is the extent or sphere of their authority ?

what legal relations (cases) are brought under their control ?

The force and import of this question becomes apparent when
we contemplate the nature of positive law, which does not

happen to be one and the same all over the world, but varies

1

[These terms are explained in the Introduction.]

(a) The basis of the present inquiry, and the explanation of the general
terms here employed, will be found in vol. i. 49, 15. [See Introduc-

tion, pp. 32 sqq. The reader is here reminded that '

legal relation
'

(nccltty-

verhaltniss') may often, though not always, be rendered, and in this

translation sometimes is rendered, by the word '

case.']
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with each nation and state
; being derived in every community,

partly from principles common to mankind, and partly from
the operation of special agencies. It is this diversity of

positive laws which makes it necessary to mark off for each,
in sharp outline, the area of its authority, to fix the limits of

different positive laws in respect to one another. Only by
such demarcation does it become possible to decide all the
conceivable questions arising from the conflict of different

systems of positive law in reference to the decision of a given
case.

The converse mode of procedure may also be followed, in

order to the solution of such questions. When a legal relation

presents itself for adjudication, we seek for a rule of law to

which it is subject, and in accordance with which it is to be
decided

;
and since we have to choose between several rules

belonging to different positive systems, we come back to the

sphere of action marked off for each, and to conflicts resulting
from such limitation. The two modes of procedure differ only
in the points from which they start. The question itself is

the same, and the solution cannot turn out differently in the
two cases.

Most writers on this subject, beginning with the question
of conflicts or collisions, deal with these as the only problems
requiring solution. Xo satisfactory results can arise from this

method of procedure. The natural sequence of thought is

rather the following. As to the rules of law, the question is,

what legal relations do they affect ? As to legal relations, to

what rules of law are they subject ? Within what limits

certain rules of law operate, how far the province of each

extends, and when they come into collision, are, in their

very nature, secondary and subordinate questions (&).

Besides the inquiry as to the bounds of each system of

positive law, there arises another distinct yet analogous
question. Hitherto we have regarded the rules of law as

fixed, without taking into account the possibility of changes
occurring in the course of time. Yet it is of the essence of

(I) Wachter, ii. 34, justly observes that many writers, by separating
the question as to the application of laws from that as to collisions, are
led to give contradictory answers to two identical questions. [See Note A
at end of section.]
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positive law not to remain stationary, but to be in continual

progress and development (c) ;
and hence secular variation is

one of its recognised characteristics. Moreover, every case

(legal relation) that occurs for decision necessarily originates
in juridical facts (d), which are connected with a past more or

less distant. But as the positive law may have undergone

changes in the interval between the origin of the legal relation

and the present time, it must be determined from what point
of time we are to take the rule which governs the legal
relation.

Here, then, is another kind of limitation of the authority of

the rules of law, and another kind of possible conflicts, not

less important and difficult than the limits and conflicts before

contemplated. In the former case the rules of law were

regarded as simultaneous, stationary, steady ;
in this latter

they are regarded as not simultaneous, varying by progression,
successive. Tor the sake of brevity and uniformity, I will use

the following expressions :

Local Limits (Oertliche Grdnzen) of the authority of Rules

of Law.

Limits in Time (Zcitliche Grdnzen) of Rules of Law.

The second of these terms needs no explanation. The first

can be vindicated only in the course of the following inquiry.
The subject of the present work is the Roman Law. In

what relation, then, does the Roman law stand to the ques-
tions here raised ? We must allow that it has two very
distinct relations.

In the first place, when the Roman law prevails in par-
ticular states and nations, and comes in contact with other

positive laws, we must enter upon these questions if we would
secure for it any practical value. This would be indispensable,
even if the Roman jurists had never thought of these ques-

(c) See above, vol. i. 7. [See Introduction.]
((/) See above, vol. iii. 104. [' Juridical facts are the events by which

the beginning or the end of legal relations is effected. All juridical facts,

therefore, have this in common, that they produce a change in the legal
relations of particular persons.' Savigny, supra, I.e. The most important
juridical facts which Savigny reviews in the third and fourth, volumes of
this System are successions (changes in the subject of the legal relation),
voluntary acts, declarations of will (i.e. voluntary acts immediately directed
to the origination or the dissolution of a legal relation), contracts, dona-
tions, facts depending on the lapse of periods of time.]

D
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tions, and had never been occupied with them. But, secondly,

the Romans have, in point of fact, dealt with this subject ;

and we must therefore investigate and verify their opinions.

Although these opinions are to some extent one-sided and

defective, so that we cannot always apply them as a matter of

course even where we are justified in assuming the general

authority of the Roman law, it is yet of great importance that

we should be acquainted with them. It is so, because the

doctrine of modern writers, and the practice connected with it,

rest in great measure on the decisions of the Romans, though
often on an erroneous apprehension of them

;
and thus a right

understanding and criticism of modern principles and practice

is only possible after a thorough examination of the doctrines

of the Roman law.

The following inquiry, thus introduced, will have to estab-

lish in two chapters, (1) the local limits, (2) the limits in

time, of the authority of rules of law over legal relations.

In regard, however, to these twofold limits, it is to be ob-

served that a certain reciprocal action may take place between

them. If ever two rules of law come into collision with one

another in respect of time, so that it is necessary to determine

the authority of the one or the other by settling the boundary
between them, the occurrence of an alteration is always pre-

supposed. Such a change -may happen in two ways.

It may be, first, in the rule of law. The simplest case is

when the lawgiver, by enacting a new statute as to the given

legal relation, alters the previous rule, and so makes new

objective law.

But the change may also be in respect of the legal relation,

if, the rule of law being unchanged, the facts which constitute,

or are conditions of, the legal relation are altered. The capacity

to act may serve as an example. This is judged of according
to the law which prevails at the domicile of the person. If,

then, this person change his domicile, the legal relation (case)

may thereby be shifted under another rule of law
;
and the

question may arise, whether the capacity of acting is hence-

forth to be determined according to the law of the earlier or

of the later domicile.

It is evident that changes of the latter kind fall within the

province of both sorts of collision. The local element, how-
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ever, is predominant ;
and it is therefore proper and expedient

to discuss all the relative questions in connection with the

local limits of authority, and therefore to comprehend them

within the first chapter (e).

Consequently, only changes of the first class those which

take place in the rule of law remain for the investigation, in

the second chapter, as to the limits in time of the authority

of laws.

NOTE A, p. 48. TERMINOLOGY CONFLICT OF LAWS, COLLISION,

LOCAL LIMITS, ETC.

' That intercourse which trade has introduced has given rise to

nice questions of competition betwixt the laws of different nations, in

which it is not always easy to determine by what law a contract is to

be governed. Respectable authors have treated the question. A
foreign writer of great reputation has given a treatise on the subject,

which he calls
"

conflictus legttm." He there treats some questions of

nicety, but he has given his book a very wrong title : there can be

no conJKctus legiim among civilized nations. A person may have a

forum in different countries, and the same question may therefore fall

to be determined in different states, but the decree will be the same

in all of them
;

if the judgments be different, some of them must be

wrong. Though much has been said about conritas, it is an improper
term

;
there is no such thing as a decision from complaisance. Where

judges determine by the law of another country, they do it exjustitia;

they are bound to do it. In questions of succession, for instance,

England and Scotland have different laws
;
but if a man dies intestate

in Scotland, the English will not regard their own law, but ours, in

deciding on his succession. They commit injustice if they determine

by the English law. u What is the Scots law ?
"
ought to be the very

first question that they ask
;

if they do otherways, they do wrong.
The judgment of English and Scots judges, in such a case, ought to

be the same.' Per Macqueen, J. C., in Watson v Renton (1791), Bell's

8vo Ca. 106. See 348, note C. The terms ' Collision
' and ' Conflict

of Laws ' assume ' that the laws of different states always conflict with

one another, when their application in a particular case comes into

question ;
whereas it is quite possible that they are all in perfect

harmony, and all leave the decision to the same law and the same

tribunal. ... A collision of laws occurs not by reason of the diversity

(e) The discussion of these questions occurs in 365 (end of section),

3GG-368, 370 n., 372, N. iii., 379, N. 3. Under other subjects this

question does not occur, because in these the influence of the naturally
mutable relation of fact is fixed to a definite point of time, and thus all

possibility of doubt is removed. So in Succession ( 374, 377), and in the

rule locus reyit actum ( 381).
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of the laws, which in a particular case may possibly be applicable,

but only when the laws of different states, differing in themselves,

seek to subject a single relation each to its own authority.' Bar, 1,

p. 7. The same writer objects to Savigny's phraseology,
' local

limits,' on the ground that the very facts that certain laws follow the

person everywhere, and that the laws of one state are often applied

by the courts of another, are inconsistent with the term
;
and that

the phrase is still more unsatisfactory, as embracing discussions on

domicile and nationality, the objects of which are simply to fix

whether a particular person without reference to local residence-

belongs to one or to another state. Some modern German writers on

private law (Thb'l., Einl. in das Deutsches Priv. ; Eichhorn, D. Priv.

34) treat of this subject as ' The Relation of the Law Sources
'

(Ver-
haltniss der Rechtsquellen), a term which is sufficiently accurate,

except in the law of procedure. It cannot properly be used to in-

clude questions as to the effect of foreign judgments (Bar, il).}.



CHAPTEE I.

LOCAL LIMITS OF THE AUTHORITY OF THE RULES OF LAW
OVER THE LEGAL RELATIONS.

SUMMARY. SECT. II
( 345.)

Authors (a).

BARTOLUS in Codiccm, lib. i. C. de summa trin. (1, 1),

Num. 13-51.

B. ARGENTR^EI, Comment, ad patrias Britonum Leges, ed.

oct. Antwerp 1664 f. The 218th article of the Coutume

dc Bretagne ordains that no one shall leave away from his

legal heirs more than one-third of his immoveable property.

Thereupon arose the question, whether foreign immoveables

should be included in this third : and so, in the sixth gloss

upon the said article, D'Argentre came to explain the whole

doctrine of the collision of laws, of which he here treats, pp.

601-620. The author died in 1590, and his work did not

appear till after his death (1608).

CHR. EODENBURG, de Jure Conjugum. Traj. 1653. 4to.

The prceliminaria, pp. 13-178, contain a detailed treatise on

the collision of statutes. [This work is also printed at the

end of Boullenois. See below.]

P. VOETIUS, de Statutis corumg_ue concursu. Leodii 1700.

4to (first at Amsterdam 1661). Only sections 4, 9, 10, 11

relate to the collision of statutes.

J. N. HERTIUS, de Collisione Lcgum. 1688. Com. d Opus-

cula, vol. i. pp. 118-154. Only section 4 ( 1-74) relates

to this subject.

ULR, HUBER, de Conflictu Lcgum in the Prcdect. ad Pand.,

as appended to lib. i. tit. 3, de Lcgibus ( 1-15).

J. VOETIUS, de Statutis. In the Commentary on the Pan

(a) For the sake of brevity, I mention the writers here enumeiated in

future only by their names.
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dects, after lib. i. tit. 4, dc Consiit. Princ., as Pars 2, t/f Statutis

( 1-22).
L. BOULLENOIS, Traite de la PersonnaliU ct dc la Rcalite des

Loix, etc. Paris 1776. 2 vols. in 4to. A French translation

of the above-cited work of Eodeuburg, with very extensive

additions.

D. MEIER, de conflictu Legum Divers. Bremce 1810. 8vo.

Gr. VON STRUVE, uebcr das positive, Rechtsgesetz in seiner

Bcziehung auf rdumlichc Vcrhdltnisse. Carlsruhe 1834. Svo.

Jos. STORY, Comment, on the Conflict of Laws. Boston

1834. Second edition, greatly enlarged, Boston 1841. Svo.

[Seventh edition. By Edmund H. Bennett, Boston 1872.]
W. BURGE, Commentaries on Colonial and Foreign Laws

generally, and in their conflict with each other, and with the Law

of England. London 1838. 4 vols.

W. SCHAEFFNER, Entwickdung des Internationalen Privat-

rechts. Frankfort 1841. Svo.

VON WAECHTER, ue~ber die Collision der Privatrechtsgesetze,

Archiv. fur Civilistische Praxis, vol. xxiv. pp. 230311, vol.

xxv. pp. 1-60, pp. 16 1-2 00, pp. 361-419 in all, 32 sections.

1841, 1842. For shortness of citation, I indicate the portion

contained in vol. xxiv. as I., that in vol. xxv. as II.

NIC. Rocco, dell' uso e autorith dellc leggi dcllc due Sicilic

considerate nelle relazioni con le persone e col territorio dcgli

Stranieri. Napoli IS 42. Svo.

FCELIX, du Droit International Prive, second edition, Paris

1S47. Svo. (First edition, 1843.) [Ed. Deinangeat, 1856.]

[BAR, Das Internationale Privat- und Strafrccht. Hannover

1S62.

PHILLIMORE (Sir Robert), Commentaries upon International

Law. Vol. iv. Private International Law or Comity. Loud. 1 S 6 1 .

WESTLAKE, Treatise on Private International Law, or, The

Conflict of Laws, with principal reference to its practice in the

English and other Cognate Systems ofJurisprudence. Loud. 1858.

KENT'S Commentaries on American Law.

WHARTON (Francis, LL.D.), Treatise on the Conflict of LOADS,

or, Private International Law. Philadelphia 1872.

FOOTE (John Alderson), A Concise Treatise on Private In-

ternational Jurisprudence, based on the Decisions in the English

Courts. London IS 78.
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DICEY (A. V.), The Law of Domicil as a Branch of the Law

of England, stated in the Form of Rules. London 1879. 1

Considerable additions may be made to this list, by refer-

ence to the lists of authorities prefixed to Bar, Story, Burge,
and Schiiffner, and the voluminous notes of Sir E. Phillimore's

fourth volume.]

Every right presents itself in its primary aspect as a power

belonging to the person (5), and, accordingly, as a quality of

that person ;
and from this most direct and rudimentary stand-

point we have to regard legal relations also as attributes of

persons. In this way the question with which we are engaged
would be viewed thus : Over what persons does each rule of

law extend its authority? or, conversely ( 344): What are

the laws to which a given person is subject ?

The following consideration, however, must at once convince

us that this statement of the question is not sufficient. In the

region of the acqiiired rights (c), the individual extends himself

after the objects of these acquired rights ;
and from this exten-

sion arises at least the possibility of his entrance into the ter-

ritory of a rule of law originally alien to him. This bare pos-

sibility takes quite a new form, if we contemplate the nature

of the objects of acquired rights. Among them we find, first

of all, other persons, of whom, again, each is subject to a par-

ticular set of authoritative rules
;
and as it is quite accidental,

whether two persons connected in the same legal relation belong
to the same or to different legal territories, there arises a new
and very prolific source of collisions between the rules of law

which govern legal relations.

1
[The works of Messrs. Foote and Dicey both deal with the questions of

tins branch of Law from the narrow standpoint of English decisions. Mr.
Foote in particular hardly quotes any writers except Story, "\Vestlake, and
in a few instances Saviguy. Both, however, are works of great value to

the scientific as well as the practising lawyer, and I regret that they
reached me only when the preparation of this second edition was far

advanced.]
(A) See above, Book I. 4. [See Introduction. Some writers have

therefore regarded the domicile of the person as the central principle regu-

lating all questions of private international law. Eichhorn, Deutsches

Privatrecht, 27, 36 ; Thibaut, PanflcktenrecJit, 38 (Lindley's Transl.,

p. 37); Goschen, Civilrecht, i. p. Ill; Dicey, on Domicil. pp. 149, 150

sqq. A peculiar form of this theory is found in Mailher de Chassat, Traite

des Statnts. 11, 53. See Bar, 22.]

(c) Vol. i. 53.
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The following outline of the subjects of the rules of law

will show in how many ways collisions may take place between

the rules of different territories of positive law (d}. Laws

may have' for their subject-matter :

I. Persons themselves, their capacity for rights and capacity

for acting, or the conditions under which they can have

rights and acquire rights. It was with this class of the

rules of law that we started at the beginning of the

section.

II. The Legal Relations.

1. Eights to specific things.

2. Obligations.

3. Eights to a whole estate, as an ideal object of inde-

finite extent (Succession).

4. Family relations.

From this summary, it is evident that the first and imme-

diate object to which the rule of law applies is the person ;

and while it is, in the first instance, the person in its general

character, as the subject and centre of all rights, it is also the

person in so far as, by its free actions in the most numerous

and most important cases, it produces, or helps to produce, the

legal relations.

But the person expands itself into artificial extensions of

its being. It seeks to have dominion over things, and thus

betakes itself to the place which these things occupy possibly,

therefore, enters the territory of a foreign law. This takes place

most distinctly in respect of immoveables, the site of which is

not accidental and changeable ; but, in reality, it is not less

true of things moveable. By means of obligations, a person
seeks to control the actions of others, or to subject his own
acts to another's will. He enters into particular forms of life

by the family ;
and thus also in many ways, sometimes

voluntarily, sometimes involuntarily, oversteps the limits of

his original and purely personal rights.

It follows, from these considerations, that the rule of law

(d) This view is intended to serve only as a preliminary abstract. It

will be given more in detail below ( 361).
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applicable to every given case is determined and bounded, first

and chiefly, by the subjection of the person concerned to the

law of a certain territory;
2 but that, at the same time, there

may be the most numerous and most important modifications,

in consequence of the relation in which certain things or

certain acts or relations of life stand towards the laws of

other territories (?).

Our first task, then, will be to inquire what principles

determine the general connection of a person with a particular

legal territory.

SECT. III.
( 346.)

RACE AND TERRITORIALLY AS GROUNDS OF THE SUBJECTION
OF A PERSON TO A PARTICULAR POSITIVE LAW.

In order to discover the connection by which a person is

attached to a particular positive law by subjection to it, we
must remember that the positive law itself has its seat in the

people as a great natural whole, or in an ethnical (volksmassig)

subdivision of this whole. It is only another expression of the

same truth, when we say that law has its seat in the state, or

in a particular organic part of the state, because, as it is only
in the state that the will of individuals is developed into a

common will, it is there only that the nation has a realized

existence (a). In pursuance of this general plan, we have then

to determine more minutely how this whole is constituted, and

how this unity is defined, within which the rules of law, as

constituent parts of the positive law, have their seat. Thus we
shall know by what tie individual persons are held together in

the common possession of the same positive law.

If we seek to solve this problem historically, we find two

2
[More literally, 'subjection to a certain legal territory,' 'stand

towards other legal territories.' Rechtsgebiet = territory of a system of

law, territorium leyis ; Gerichtsgebiet = territory of a court, territorium

judicis.~\

(e) With this is connected the distinction, which formerly prevailed

very extensively, of statuta personalia, realia, mixta ; of which we shall

speak below (861).
() Cf. supra, vol. i. 8, 9.
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causes by which such community of positive lawhas hitherto been

mainly fixed and defined : NATIONALITY and TERRITORIALITY.

I. Race or Nationality, as the basis and limit of community
of laws, has an entirely personal and invisible character.

Although, by its very nature, it seems to exclude the arbitrary

influence of choice, it is yet capable of extension by the free

reception of individuals.
1

Nationality appears in a greater extent as the ground and

limit of legal community among wandering tribes, who have no

fixed territory, as among the Germans in the nomadic era.

Among them, however, even after their settlement on the old

soil of the Eoman empire, the same principle long retained its

vitality in the system of personal laws, which were in force at

the same time within the same state
;
and among which, along

with the laws of the Franks, Lombards, etc., the Eoman law

also appears as the permanent personal law of the original

inhabitants of the new states founded by conquest (6).

In modern times
2 we find still existing in the Turkish

empire
3
the most complete example of this kind of community

of laws. In the Christian states of Europe, a remnant of it

1

[Among the German tribes referred to in the next paragraph, this seems
to have been exceptional. Bar, 3, p. 17. Gibbon, c. 38, vol. iv. p. 185

(ed. Bohn). See as to the Professio Lecjis: Savigny, Gesch. d. R. R. 41,
42 ; Hegel, Gesch. d. Stadteverfassung von Italien, i. p. 436, Leips. 1847.]

(&) Savigny, Geschichte des R. R. im Mittelalter, vol. i. c. 3, 30-33 ;

[Montesquieu, Esprit des Loix, 1. 28, c. 2
; Bar, 3

; Gibbon, c. 38
;

Hallam, Middle Ages, vol. i. p. 144 seqq. ; Story, 2.]
-
[See Note A at end of section.]

3
[The Act 6 and 7 Viet. c. 94 regulates the exercise of Her Majesty's

power and jurisdiction which she has '

by treaty, capitulation, grant, usage,
sufferance, and other lawful means, within divers countries and places out
of Her Majesty's dominions.' See Miltitz, Manuel des Consuls, London
1839

;
Tuson's British Consul's Manual, p. 122 seqq., London 1856

; Papers
relating to the Jurisdiction of Consuls in the Levant, presented to Parliament,
1845; Order in Council, Nov. 30, 1864 (Hertslet's Treaties, etc., vol. xii.

p. 856) ; Abdy's Kent's International Law, c. 3; Cornewall Lewis, On Foreign
Jurisdiction an/I Extradition, London 1859, p. 15

; Ortolan, Regies Inter-

national de la Mer, 1853, vol. i. p. 317 seqq. ; Wheaton, International Laic,
Part ii. c. 2, p. 215 seqq. (ed. Lawrence, 1863) ; Phillimore, International

Law, vol. i. p. 361 ;
Maltass v Maltass, 3 Curt. 231, 1 Rob. 67

;
The

Greifswald, Swa. Adm. 430. The following cases may be referred to on
the subject of this note : Barber v Laml, 6 Jur. N. S. 981, 8 C. B. N. S.

95
; Papayanni v Russian Steam Navigation Co., 9 Jur. N. S. 1160 (P. C.) ;

The Laconia, 32 L. J. Adm. 11 (P. C.) ;
Gladstone v Ottoman Bank, 32 L.

J. Ch. 228. The valuable indices in Hertslet's Treaties will show what
other regulations, treaties, and Acts of Parliament exist bearing on these

and similar questions.]
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lias been longest preserved in the Jewish nation, the continu-

ance of whose national law, and separate nationality itself,

stands in connection with religion. But even this remnant is

gradually vanishing away (c).

Analogous, yet not entirely identical with the ground of

community of laws just described, is that which arises from

the political rank of certain classes of persons. It appears, in

a very complete and lasting form among the Eomans, in the

classes of cives, latini, pcregrini, which again are connected

with the systems of the jus civile and jus ycntium (d). Yet, in

regard to the subject with which alone we are here engaged,

this distinction, in other respects very important, never

obtained an influence which could be compared with that of

nationality or territoriality.

II. Country or Territoriality is the second very important

and extensive principle which determines and limits the com-

munity of positive law among individuals. It is distinguished

from the preceding (nationality) by its less personal nature.

It is connected with something outwardly cognisable, namely,

the visible geographical frontiers
;
and the influence of human

choice on its application is more extensive and immediate than

in nationality, where this influence is merely exceptional.

This second source of community of laws has, in course of

time, and with the advance of civilisation, more and more sup-

planted the first (nationality).
4 The more varied and more

active intercourse between different nations, by which the

rougher contrasts of nationalities were necessarily removed,

chiefly contributed to this result. But the influence of Chris-

tianity must least of all be overlooked, which, as a common

bond of spiritual life embracing the most diverse nations, has

thrown their characteristic differences more and more into the

background.

If we start from this second source of the community of law,

((.-)
In Prussia, e.g., as early as 1812, the '

Jwhnedict? 20, 21, estab-

lished the common law of the other inhabitants as the rule for the Jews,

and retained their peculiar national laws only in exceptional cases. [See

Note B at end of section.]

(//) Cf. supra, vol. i. 22
;
and GeschicJite lies R. R. im Mittelalter, vol.

i. 1.

4
[See Note C at end of section.]
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the collision to which our attention must be constantly directed,

relates to the local difference of laws
;
and our problem can

now be stated, in all possible cases of collision, in the follow-

ing question :

What territorial law is applicable in any given case ?

Here, then, is the reason why the contemporaneous limits

of the rules of law have hitherto been called local limits

( 344).
Let us first endeavour to explain by example the meaning

of collision or conflict between different local or territorial

laws. At a particular place a lawsuit is to be decided as to the

performance of a contract, or the ownership of a thing. But

the contract was entered into at another place than that of the

tribunal
;
the thing in dispute is situated elsewhere, and not

in the country of the court
;
the two places have a different

territorial law. Besides this, the parties to the cause may, in

regard to their persons, belong to the place of the court, or

both to a foreign place, or both to different places. Which of

the different local laws with which the legal relation in dispute
in any way comes in contact, is to be applied in the decision of

the question ? That is the meaning of the question of collision

in respect to territorial laws (e).

NOTE A, p. 58. MODERN CASES OF PERSONAL LAWS.

The ground of the modern exceptions to the principle of terri-

toriality is thus stated by Lord Stowell :

' In the western parts of

the world, alien merchants mix in the society of the natives
;
access

and intermixture are permitted, and they become incorporated to

almost the full extent. But in the East, from the oldest times, an

immiscible character has been kept up : foreigners are not admitted

into the general mass of the society of the nation
; they continue

strangers and sojourners, as all their fathers were Doris amara suam

non intermiscuit undam.' The Indian Chief, 3 Rob. 29. See Law-

rence's Wheaton, 219230. Lord Brougham in Warrender v War-

render, 2 S. and M'L. 204. Westlake (pp. 131-147) treats of these

exceptions under the title of ' The Principle of the Law common to

the Parties.'

(e) The question of the collision of laws also arises, no doubt, where the

community of law is based on nationality, and needs a solution there as well

as in the case of territorial laws. To enter more minutely on this phase
would here be out of place, because it could only be touched on at present
on account of its historical connection, and has no importance for modern
law. Compare Savigny, Geschichte des R. JR. im Mittelalter, vol. i. 40.
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As to criminal law, see G and 7 Viet, c. 94
;

Phillim. i. 358, ii.

272 iv. 705 ;
Sir G. C. Lewis, On Foreitjn Jurisdiction and Extradi-

tion, Lond. 1859 ;
Clark on Extradition, 2d ed., London 1874

; Bar,

512, 531.

Englishmen settling in a newly discovered country, carry with them

so much of the English law,
' which is the birthright of every subject,'

as is applicable to the circumstances. Blackst. Coin. i. 108
; Stephen's

Com. i. 104 ; Ending v Smith, 2 Hagg. Cons. 371. It is an extension

of this principle, that in Hindostan ' the English law is the dominant

law for all those inhabitants who belong to the European family of

nations.' Maclean v Cristall, Perry's Or. Ca. 85 ; Mayor of Lyons v

E. I. Co., 1 Moore, P.C. 573; Adc.-Gen. of Bengal v Ranee Surnomoye,

2 Moore, P.O., N.S. 22. Till recently, in British India, it was only

within the three capital cities that any lex loci existed
;
and even there

English law was applicable only under certain exceptions. Morley,

Digest of Indian Cases, Introd. p. ix. seqq. ;
First Report of Indian

Law Commission, 1856, App. p. 187 seqq. Beyond the limits of cities

'there is not (1855) in actual operation any lex loci, any substantive

civil law for the various classes of persons who have not like the

main portions of the population, namely, the Hindus and Moham-

medans special laws of their own, which the judicatories are re-

quired to enforce.' Second Report of Indian Law Com. 1856, p. 7 ;

First Rep. of do., App. pp. 189, 200, 202, 223, etc.; First Eep. of

Com. appointed to prepare a Body of Substantive Law, 1864, App. p.

57 seqq. ; Morley, Introd., especially pp. xxii. clii. clxxxi.

It is only, however, in certain specified cases that Mohammedan

and Gentoo law are authoritative. Lawsuits arising out of contracts

are governed by 'justice, equity, and good conscience,' upon which

basis a system has been framed by the Sudder and Mofussil courts,

which may be regarded as an adaptation of the English law of con-

tracts. Sam v Lallah, 6 L.T., N.S. 767, P.C. Macpherson, Outlines

of the Law of Contract in India, Pref. (Lond. 1860). 'According

to this system, the judge is frequently obliged to investigate the

obscure and doubtful customs of Armenians and Indian Portuguese ;

and it is occasionally necessary to refer, for the decision of matters

originating and terminating in India, to the systems of law prevalent

in France, Holland, America, China, and every part of the world. '-

Mr. Amos, in a minute appended to the Report of Indian Substantive

Law Com. 1864, p. 63.

The principle of personal laws was recognised by the laws of Menu,
c. vii. v. 203

;
and was applied to India, nearly as it now exists or

lately existed, in 1781, by 21 Geo. in. c. 70. See, in general, Mill,

Hist, of British India, iv. 218, 374, et al; v. 351 seqq., 376 seqq.,

etc. Strange, Hindu Law, Introd., Lond. 1830. Westminster Review,

N.S., vol. xxi. 1-30 (Jan. 1862). Morley, Administration of Justice

in British India, Lond. 1858. Campbell's Modern India, 464 seqq.,
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529, 546; Lond. 1852. Kaye's Administration of East India Co.,
318 seqq., 417 seqq. ;

Lond. 1854. Money's Java, vol. ii. 1-121,
Lond. 1861. Sleeman's Tour through Oude.

As to the law applicable to Parsees, see Perozeloye v Ardaseer

Cursetjee, 10 Moore, P.O. 375; Perry's Or. Ca. 57; 2 Morley's
Anal. Die/. 335

; Papers relating to Parsees of Bombay in App. C
to Report of Com. for Subst. Law, 1864, p. 77 seqq., and next note (B).

British India is now passing out of the condition in which laws are

personal, by the gradual enactment of a series of codes. A penal
code, prepared in 1837 by a commission of which Lord Macaulay was

president, was enacted by Act XLV. of 1860
;
a code of civil procedure

was enacted by Act vm. of 1859, and Act x. of 1877; and the law
of succession has been codified by Act x. of 1865. Criminal Procedure,
Contracts, and Evidence have been dealt with in subsequent codifying
Acts.

As to British subjects, etc., in China, see 6 and 7 Viet. c. 80 ;

Order in Council, 13 June 1853
;
Phillim. i. 363

; Wheaton, I.e. ;

Tuson, Br. Cons. Man. 176-275.
As to marriages contracted by British colonists according to the

rites and customs of the savage tribes among which they settle, see

Armitage v Armitage, L. E. 3, Eq. 343; Connolly v Woolrich, 11

Lower Can. Jur. 197.

There is a partial and local survival of personal laws in regard to

North American Indians, expressly sanctioned by the statute law of

the United States. Wharton, Confl. of Laws, 7, 130
; Kent, Com.

ii. 73, iii. 379-399.

NOTE B, p. 59. JEWS.

In England the ecclesiastical courts have exercised an anomalous

jurisdiction in ascertaining the validity of Jewish marriages con-
tracted in England by Jewish laws

;
as to which Dr. Lushington, in

declining a similar jurisdiction as to Parsee marriages in India, ob-
served (Perozeboye v Ardaseer Cursetjee, supra) that ' the very great
difficulties attending such investigations, and the almost absurd con-

sequences to which they lead, would not induce us to follow these

precedents further than strict necessity requires.' Comp. Lord
Stowell's hesitation in the leading case of Lindo v Belisario, 1 Hagg.
Cons. 216. These scruples relate only to the jurisdiction of eccle-

siastical courts over marriages between persons not Christians, not to

the applicability of the law. Cf. Goldsmid v Bromer, 1 Hagg. Cons.

324; Ending v Smith, 2 Hagg. Cons. 385; Moss v Smith, 1 Man.
and Gr. 232

;
Goodman v Goodman, 4 Jur. N.S. 1220, and 5 Jur.

902; Stephen, Com. ii. 269, 422; Burn, Eccl. Law, ii. 336; Roper,
Husband and Wife (ed. Jacob), ii. 476

; Bishop, On Marriage and
Divorce, s. 135 seq. ;

6 and 7 Will. iv. c. 85, 2
;
10 and 11 Viet. c.

58. The canonists left the Jews in possession of their own marriage
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laws :
' de anima Judaei non se impedit ecclesia.' Maranta, Spec.

Aur., p. 3, s. 57
; Friedberg, Das Kecht d. Ehescldiessmnj, p. 358

;

Covarruv. de Matr. ii. vi. 10, 7; Sanchez, vii. 3, 6.

NOTE C, p. 59. TRANSITION FROM PERSONAL TO TERRITORIAL LAW.

' A law which had distinct territorial limits was more or less

strange to the ancient German tribes, whereas, with us, everything
turns upon the fact that some action is performed, or some legal
relation is realized, in a place where a certain law prevails. In the

personality of the law there was a preference of that which is per-

sonal, whereas with us there is a conflict of the territorial with the

territorial.' Schaeffner, 7, citing Laferriere, Hist, du droit Franq.
i. 210, for the proposition that this change was due to the feudal sys-
tem. See Maine's Ancient Law, pp. 97, 103-112; Westlake, 28

seq., 149, 150, where this transition is shown to correspond in some
sort with the transition from pure common law to legislation.

' When
rights,' he says, 'are considered as proceeding from an external en-

actment by sovereign authority, the necessity, that in a very artificial

state of society each such authority should have definite geographical
limits assigned to its activity, leads to the conception of private rights
as dependent on the law of the place where they originate, since, at

that place, the local sovereign alone can issue the commands which
are requisite to create them.'

Historically, the change from personal to territorial laws was
conditioned by different causes in different parts of Europe. In

Northern France, e.y.,
' the system of feudal dependence and fealty

changed the nation from a mass of popular communities into a mass
of feudatories and vassals. As in the former, national common law

(Volksrecht) prevailed, so in the latter, feudal law (Dienstrecht).
This feudal law derived its substance, for the most part, from the

old popular or common law
;
but it no longer distinguished accord-

ing to race, for everybody was born merely subject to this or that

feudal service, not to this or the other national law. As in the north

of France the Germanic law had been predominant, the law of the

Cours des Seigneurs was almost entirely founded upon it, and the

Roman law, already rare, because it had kept its ground only from

the nationality of a few individuals, of necessity almost disappeared.
The converse took place in the south of France, where the Roman
blood was by far the more numerous. For the same reason the

Roman law disappeared in Germany, where, as late as the sixth and
seventh centuries, it was the personal law of many inhabitants of the

countries on the Rhine.' Savigny, Gesch. i. 152. 'In Italy (in the

twelfth century) the old principle of the personal laws had never

indeed been destroyed, but its application became more and more

rare, and finally was entirely forgotten as the national connection was

gradually relaxed. This was necessarily effected by the mere local
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intermixture of different nations, but still more by frequent family

connections, whereby national origin might often fall into oblivion,

and always of course lost its importance. Most of all was this dis-

solution of the old tie of nationality promoted by the fact that a new

bond, quite different from that of national descent, was attracting all

attention to itself. In the civic union of the cities, men of all nations

found themselves connected ;
and the closer and the more important

the tie which bound the citizens of Milan, of Bologna, etc., to one

another, the more was the "Roman or the Lombard origin of these

citizens lost sight of.' Savigny, Gesch. iii. 77. Spain was much earlier

subject to a territorial law, the Visigothic law prohibiting the use

of foreign laws in practice, under severe penalties. Savigny, Gesch.

ii. 76.

Eichhorn, Deutsche Staats wid Rechtsgesch. i. 46, assigns to the

latter cause viz. the growth of municipal institutions the chief

influence in the formation of the territorial system.

Bar (p. 19 seq.) observes that both causes (feudality, and the

growth of municipal institutions) contributed to the downfall of the

personal system, but do not fully explain the transition to the terri-

torial system. He points out how the theory of personal, real, and

mixed statutes, in truth, grew out of the old personal laws, and how

in the middle ages the subjection of all foreigners to territorial laws

was very incomplete. Laws were obligatory only on subjects, and

the question whether a statute was binding on a clerk was discussed

on the same principles as the collision of territorial laws.

SECT. IV. ( 347.)

CONFLICTING TERRITORIAL LAWS IN THE SAME STATE.

The conflicting territorial laws, for the collision of which

we have now to lay down rules
( 346), may have twofold

relations to another
;
and although the principles by which

their application is determined remain always the same, yet

this difference has the greatest influence upon the mode of

applying these principles.

Those territorial laws may be in force cither in different

districts of one and the same state, or in different independent

states.

I. Different territorial laws within one and the same state

have been noticed in a former part of this work under the

name of Particular Laics, in contradistinction to the common
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law of such a state
;
and they may exist either in the form of

positive statutes or in that of customs (a).

They differ greatly in their historical origin, as well as in

the limits assigned by it to their authority. The most im-

portant instances of such laws during the subsistence of the

German empire, arose from the relation of the individual

German states to the empire embracing them all (&). A
similar state of matters existed within each particular state

of the German empire, and even still existed after its dis-

solution.

Such particular laws appear sometimes in entire provinces,
sometimes in parts of provinces, sometimes, and principally,
in particular parishes (communes, Gfemeinden). They occur

very frequently in townships (Stadtgebieten), sometimes even
in the separate local divisions of one and the same town-

ship (c).

In larger tracts of country (provinces, or parts of provinces),

particular laws often arose from the fact that the district was

formerly the territory of an independent state, or part of a

different state from that with which it was afterwards incor-

porated.

In towns, special laws have often been enacted for the

particular town, either by the sovereign, or by its own magis-
trates with permission or ratification of the sovereign.
We find this origin of particular municipal laws as far

back as the time of the Eoman empire, whose separate com-

O) See above, vol. i. 8, 18, 21.

(I) Vol. i. 2. A similar relation, yet not quite the same, existed

among the little sovereign states composing the United Netherlands, which
were not united, like the German states, by a common supreme govern-
ment and legislation. By the cases of collision which very often arose

there, the jurists of Holland (Rodenburg, P. Voet., J. Voet., Huber) were
led to give great attention to this subject. The relation of the free states
of North America is similar. [The supreme court of the United States
administers international law or comity as between the independent states
of the union. Bank of Augusta v Earle, 13 Curt. 277, 284, 13 Pet. 619.
See below, p. 71, note 3.]

(c) Thusc.r/. there co-existed in Breslau, until 1st Jan. 1840, five different

particular laws and observances in regard to succession, the property of

spouses, etc., the application of which was limited to certain territorial

jurisdictions. Not unfrequently the law varied from house to house; and
it even happened that one house was situated on the borders of different

laws, to each of which, therefore, it belonged in part. Comp. the Law of
llth May 1839 (Gesetzsammlung, 1839, p. 166).
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munities not only had the right of legislating for themselves

before their nnioii with the empire, but did not thereby entirely

lose that right, although theywere always subject to the new laws

promulgated at Borne (d). It was entirely owing to these muni-

cipal laws that the Roman jurists had occasion to direct their

attention to the questions we are here considering (e). They
are contrasted, as particular laws, with the common law of

Rome. Still more extensive and important were the municipal
laws (Stadtrechte) which in the middle ages developed them-

selves in almost every town of Italy, and which, as particular

laws, were there contrasted, not with the Eoman law only, but

also with the Lombardic, both regarded as common laws (/).

It was in connection with them that the technical term Statuta

was first used
;
and it was afterwards transferred to other

countries
;
and the doctrine of Statuta Personalia, realia, mixta

was added (
345 f.).

Under the subject of collision of territorial laws within the

same state, an attempt might perhaps be made to include the

following case, which is really of quite a different nature, and

does not fall within the present inquiry. In any state par-

ticular laws may occur in different gradation and subordination,

from the narrowest local limits, in ever-increasing spheres of

application, up to the common law of such a state. Here, too,

we may speak of a collision, inasmuch as at certain places

each of these particular laws has in general practical authority ;

and therefore it may be asked in a given case, which of these,

if they conflict, shall be the rule of decision. Here, however,

the question of conflict, if the term is to be used at all, has a

different meaning from that which it has in the case of par-

ticular co-ordinate laws of the same state. These are inde-

pendent of one another, and do not therefore stand in the

relation of dependence and subordination.

While several laws are subordinate, one to another, the

simple rule holds, that the law has always the preference

which has the narrowest sphere of application. The only

exception to this rule is the case in which the wider law above

Savigny, Geschichte des R. R. im Mittelalter, vol. i. c. 2.

(e) See above, 344.

(/) Geschichte des R. R. im Mitlelaltcr, vol. iii. 42, 189
;

vol. ii.

76.
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it contains special provisions of an absolute and imperative
character

(^r).

1

The collision between different independent particular laws
is not governed by so simple a rule. For them a more search-

ing examination is necessary ;
and this will be instituted in the

sequel of the present chapter.
It has still to be noticed, while we are engaged with the

particular laws of one and the same state
(li),

that it might be

thought that the collision of these laws would itself be regulated

by the general legislation of the state. But this is just what
has not hitherto been carried out in any country in an ex-

haustive manner. On the contrary, the most numerous and

important questions of this sort have been left to be settled by
juridical science.

2

((/) See above, vol. i. 21, 45. Except in this special case, therefore,
the rule holds :

' Stadtrecht bricht Landrecht. Landrecht bricht gemein
Recht.' [' Le droit de la cite 1'emporte sur le droit du pays ;

le droit du
pays, sur le droit commun.' Guenoux.]

1
[This doctrine of ' subordinate laws '

appears to correspond to that of
' customs '

in England, such as gavelkind in Kent, borough English, customs
of the city of London and of particular manors. Gavelkind and borough
English are recognised by the law, and require no proof of their existence,
but merely that the lands in question are subject to them. Proof of this,

and in other cases also of the existence of the custom, is taken before a

jury. The custom of London is ascertained by certificate of the Recorder.
Custom cannot prevail against express Act of Parliament. Stephen's
Com. i. 54-61, 215-219

; Pulling, On the Laics and Customs of London,
p. 3 sqq., Loud. 1849

; Robinson, On Gavelkind, ed. Norwood, Ashford 1858
;

Hook v Hook, 1 H. and M. 43
; Farley v Bonham, 2 J. and H. 177

;

Cox v Mayor of London, 1 H. and C. 338, 2 H. and C. 401
; Mugnleton

v Barmtt, 2 H'. and N. 653
;
Birtu-Mstle v Vardcll, 9 Bligh 48. As to

burgh usages, udal rights, etc., in Scotland, see Bankton, Inat. i. 1, 71, 72 ;

Erskine, Inst. i. 1, 45, 46, ii. 3, 18; Bell, Praia. 932 seq. ;
Kendall v

Robertson, Dec. 15, 1836, 15 S. 265 ; Mag. of Linlithgow v. Edin. and
Glas. Ri/. Co., 21 D. 1215, 3 Macq. 691.]

(/*) This is conceivable, whether there be one and the same common
law over the various particular laws (as in Prussia the Allgemeine Land-
recht is over the provincial laws of Brandenburg, Pomerania, East and
West Prussia, etc.) or not

;
for even in the latter case, which occurs e.g.

between the Rhenish and the other provinces of Prussia, it is quite con-
ceivable that a Prussian general statute might have completely regulated
the collision of these different laws.

2
[Cf. Story, 24

; infra, p. 32. Various British statutes regulate
questions of this kind arising in regard to special points : e.g., 45 Geo. III.

c. 92
;
54 Geo. in. c. 186 (Criminal Justice) ;

6 and 7 Viet. c. 82 (Power
of Lord Chancellor to grant Commissions) ;

11 and 12 Viet. c. 42 (J. P.

Warrants) ;
17 and 18 Viet. c. 34 (Witnesses) ;

19 and 20 Viet. c. 60, and
c. 97 (Mercantile Law) ; 21 and 22 Viet. c. 56 (Confirmation and Probate) ;

22 and 23 Viet. c. 63 (Ascertainment of Law) ; 24 and 25 Viet. c. 114

(Lord Kingsdown's Act as to Wills of British Subjects).]
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SECT. V. ( 348.)

CONFLICTING TERRITORIAL LAWS IN DIFFERENT STATES.

II. The second possible case of conflict between different

territorial laws is where these laws exist, not in the same state,

but in different independent states
( 347). If we revert

to the examples above given ( 346), to illustrate the whole

question of collision, these now take the following shape : A
judge of our state has to decide upon a case (legal relation),

which, owing to the facts which lie at its foundation (e.g.

the place where a contract may be entered into, or where the

thing in dispute is situated), comes in contact with the law

of a foreign state, different from our positive law. Besides

this, it is possible that both parties may be natives or both

foreigners, or that the one may belong to the country of the

judge, the other to the foreign country. Which of the different

territorial laws here competing shall the judge apply ?

Exactly the same question might be brought before the

judge of that foreign state, if the lawsuit had happened to

arise there.

Many have attempted to determine these questions by the

principle of independent sovereignty alone, laying down the

two following postulates: (1) Every state is entitled to de-

mand that its own laws only shall be recognised within its

bounds
; (2) No state can require the recognition of its law

beyond its bounds (a).

I will not only admit the truth of these propositions, but even

allow their extension to the utmost conceivable limits
; yet I

believe that they afford little help in the solution of our problem.
To carry out the principle of the independent sovereignty

of the state to the utmost possible extent with regard to aliens,

would lead to their complete exclusion from legal rights. Such

a view is not strange to the international law of the Romans
(Z>) ;

() Huber, 2; Story, 18-21. [This is very fully discussed by
Schaeffner, 25-29, with special reference to the theory of Zachariae
founded on the independence of states.]

(&) The Roman law applies this principle, and that with reciprocal

consequences, not only to hostes, of whom the very notion presupposes a

declaration of war, but even to all citizens of states with which Rome had
contracted neither foedus nor amicitia. L. 5, 2, de capt. (49, 15).
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and even where it was not enforced by them against foreign

countries, a great distinction as to the capacity for rights was

always maintained between Eomans and foreigners (
3 40).

Modern law, on the contrary, has gradually tended towards the

recognition of complete legal equality between natives and

foreigners (c).

But this legal equality of persons does not at all determine

the question of collision between native and foreign laws. In

the first place we must admit, that if the domestic laws give

directions for the treatment of cases of conflict, these must be

applied absolutely by the judges of our state (d). Nowhere,

however, do such laws exist in any degree of completeness ;
in

particular, not in the states where the German common law

prevails (e).

The strict right of sovereignty might certainly, among other

things, go so far as to require all judges of the land to decide

the cases that come before them solely according to the national

law, regardless of the perhaps different rules of some foreign

law with whose territory the case in question may have come

in contact. Such a rule, however, is not to be found in the

legislation of any known state; and its absence is to be accounted

for by the following consideration.

The more multifarious and active the intercourse between

different nations, the more will men be persuaded that it is

not expedient to adhere to such a stringent rule, but rather

to substitute for it the opposite principle. This has resulted

from that reciprocity in dealing with cases which is so desir-

able, and the consequent equality in judging between natives

and foreigners, which, on the whole, is dictated by the com-

mon interest of nations and of individuals. For it is the

necessary consequence of this equality, in its full development,

not only that in each particular state the foreigner is not

postponed to the native (in which equality in the treatment

of persons consists), but also that, in cases of conflict of laics,

the same legal relations (cases) have to expect the same de-

(c) Wiichter, i. 253, ii. pp. 33, 34, 181
; Puchta, Pandekten, 45, 112

;

Eichhorn, Deutsches Reclit, 75. [See Note A at end of section.]

(d) Wachter, i. p. 237 f.
; Story, 23. Struve, 9, 37, strangely

contradicts this, declaring those laws to be null which proceed from erro-

neous principles as to conflict.

(<?) It is the same here, therefore, as in the collision of particular laws.
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cision, whether the judgment be pronounced in this state or

in that.
1

The standpoint to which this consideration leads us, is that

of an international common law of nations having intercourse

with one another
;
and this view has in the course of time

always obtained wider recognition, under the influence of a

common Christian morality, and of the real advantage which

results from it to all concerned.

In this way we come to apply to the conflict of territorial

laws of independent states substantially the same principles

which govern the collision of particular laws in the same state

( 347) ;

2 and this co-ordination is preserved throughout the

following inquiry.

In regard to both kinds of collision, then, the question may
be stated thus :

To ascertain for every legal relation (case) that law to which,

in its proper nature, it belongs or is subject.

This equalization, as contrasted with the strict law above

mentioned, may be designated a friendly concession among

sovereign states
;
that is, an admission of statutes originally

foreign among the sources from which native courts have to

seek for their decision as to many cases (legal relations) (/).

Only this sufferance must not be regarded as the result of

mere generosity or arbitrary will, which would imply that it

1
[This was very early recognised in the brocard, 'diversitas fori non

vitiat merita causse.' See Phillimore, iv. 9.]
2
[See Note B at end of section.]

(/) Huber, de conflictu ler/urn, 2.
'

Rectores, imperiorum id cnmifer

ayunt, ut jura cujusque populi . . .
,
teneant ubique suarn vim.' J. Voet.,

de Statute, 1, 12, 17.
' Dein quid ex comitate gens genti . . . liberaliter

et officiose indulgeat, permittat, patiatur, ultra citroque.' Story, Conflict

of Laws. 24-88. [The classical passage in English law on this point is

in Lord Stowell'a judgment in Dalrymph v Dalrymple, 2 Hagg. Conn. 39
;

Dodson's Rep., Lond. 1811 ;
and in Clark's Cabinet Library of Scarce

Tracts, p. 6, Edin. 1837. '

Being entertained in an English court, it must
be adjudicated according to the principles of English law applicable to such
a case. But the only principle applicable to such a case by the law of

England is, that the validity of Miss Gordon's marriage rights must be
tried by reference to the law of the country where, if they exist at all, they
had their origin. Having furnished this principle, the law of England
withdraws altogether, and leaves the legal question to the exclusive judg-
ment of the law of Scotland.' Comp. Sir Ed. Simpson in Scrimshire

v Scrimshire, 2 Hagg. Cons. 395
; Turner, V. C., in Caldwell v Vanvlis-

singcn, 9 Hare 425. ' A judge applies foreign law, not because it is enacted

by a foreign legislator, but because his own law requires the particular

question to be adjudicated according to the foreign law.']
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was also uncertain and temporary. We must rather recognise

in it a proper and progressive development of law, keeping pace

with the treatment of cases of conflict between the particular

laws of the same state (</).

But the assimilation of the two kinds of collision is subject

to this qualification, that in the case of conflicting particular

laws ( 347), the question of collision may be decided by a

common law of the land paramount to both.
3 Such a resource

cannot be found at all in the case of conflicting laws of inde-

pendent states.

This standpoint of a community of law among independent

states, from which has arisen an approximate uniformity in

the treatment of conflicts among different positive laws, was

unknown to the Eomans. The intercourse of nations had to

receive the enormous impulse which we observe in modern

(</) Hence I cannot agree with Wachter, i. p. 240, ii. pp. 12-15, when
he warns so earnestly against confounding the judicial and legislative

standpoint. What he assigns to the legislative standpoint
_
certainly falls,

in great measure, within the judicial, in a matter which legislation has left

very much to scientific development. There is an approximation to the

view here advocated in another passage of Wachter (i. 265), in which he

bids the judge note the tendency and spirit of his national laws. [See
Note C at end of section.]

3
[See an example in the cases of alienage and treason. See Note B, p. 74.

Except where, as in these cases and others, the laws of England and Scot-

land have been assimilated by statute, they are to be regarded as
'

indepen-
dent foreign countries, unconnected with each other

'

(per Campbell, C., in

Stuart v Moore (Bute Guardianship), 17 May 1861, 4 Macq. 1, 23 D. 902;
of. Fenton v Livingstone, 3 Macq. 467); though, it has been said, 'standing
to one another in very peculiar and close bonds' per Lord Ivory in Fenton

v Livingstone, 1856, 18 D. 865, 896. A court of appellate jurisdiction can-

not rectify or redress conflicts between particular laws within its territory,

which are administered by separate courts of original jurisdiction: Lord

St. Leonards in Geils v Geils, 1852, 1 Macq. 255, 263
;
see per Inglis, J.

C., in Moore v Stuart, 23 D. 913. It is bound by the law administered

by the court of first instance. Alex, ad Bartolum in Cod. de s. trin. % 20 ;

Bar, 28, n. 12. The position of the supreme court of the United States

is somewhat peculiar in this respect. By the Judiciary Act of 1789, 34,

it is bound to decide in ordinary appeals by the laws of the several states.

But this is held to apply only to laws strictly local, i.e. to the positive

statutes of the state and the construction thereof adopted by the local

tribunals (see Leffingwell v Warren, 1862, 2 Black 599), and to '

rights

and titles to things having a permanent locality, such as rights and titles

to real estate and other matters immoveable and intraterritorial
' ' not

to questions of a more general nature not dependent on local statutes or

local usages of a fixed and permanent operation, e.g. to construction of

ordinary contracts or other written instruments, and especially to questions
of general commercial law.' Per Story, J., in delivering judgment of

supreme court, Swift v Tyson, 16 Pet. 1, 14 Curt. 166. See Kent, Com.

i. 341 seqq.]
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times, before the felt want of such principles could bring them

to recognition and development.
If this view has not been expressly adopted by modern

writers, yet it lies in reality at the foundation of the universal

customary law so often appealed to in inquiries of this kind (Ji).

This customary law is, it is true, claimed especially for the

domain of the German common law
;
but its derivation from

the (constantly progressing) concurrence of writers and judicial

decisions carries us irresistibly beyond these limits. Neither

can it make any difference that there is a dispute as to the

substance and the limits of that customary law. The general

assumption that it exists, and the general attempt to determine

its contents, are decisive in favour of our assertion. We cannot,

however, be surprised to find wavering and conflicting opinions
in a branch of jurisprudence, which, like that now before us,

is presented to us only in a state of growth (i).

The principles I have laid down as to the possibility and

the advantages of a common system of rules in dealing with

conflicts between territorial laws, are very greatly promoted by

public treaties between neighbouring states, where cases of

collision frequently occur. Such treaties are not only earnestly

desired and recommended by jurists, but have long ago actually

existed (&). It would be erroneous to suppose that these, where

they exist, positively enact an entirely new law, so that, apart

from them, and before their date, precisely the opposite rules

may have prevailed. They are rather, in almost every case,

to be regarded as the expression of the community of legal

feeling above explained, and therefore as attempts to make it

more clearly apprehended.

(7*) Wachter, i. pp. 255-261 ;
ii. pp. 175-177, 371. Schaffner, 21.

(i) Compare as to this the Preface to this volume. [Schaffner, the

purpose of whose work was ' to inquire in what points a settled practice
has been formed,' and who regards such a settled practice as '

positive

law,' fully admits the difficulty of the inquiry and the uncertainty of the

rules of tin's branch of jurisprudence, I.e., and pp. 4, 7, 14. He adopts
the language of Porter, J., in Saul v His Creditors, 17 Mart. (5 Mart.

N. S.) 569, cited at length in Phillimore, iv. 734, 743 : 'A subject
the most intricate and perplexed of any which has occupied the attention

of lawyers and courts, one on which scarcely any two writers are found

entirely to agree, and on which it is rare to find one consistent with

himself throughout. We know of no matter in jurisprudence so unsettled,

or none that should more teach men distrust for their own opinions, and

charity for those of others.']

(k) J. Voet, i. xii. xvii.
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No state in modern times has contracted so many such

treaties as Prussia
;
and in these treaties the point of view

above indicated is unmistakeably predominant. I here give

a view of the Prussian treaties with neighbouring states, for

the sake of more easy reference in the sequel :

Treaty with Saxe-Weimar, 1824, Gesetz-Versammlung, 1824, p. 149.

Treaty with Saxe-Altenburg, 1832, ,, 1832, p. 105.

Treaty with Saxe-Coburg Gotha, 1833, 1834, p. 9.

Treaty with Reuss Gera, 1834, 1834, p. 124.

Treaty with Kingdom of Saxony, 1839, 1839, p. 353.

Treaty with Schwarzburg Rudolstadt, 1840, 1840, p. 239.

Treaty with Anhalt Bernburg, 1840, 1840, p. 250.

Treaty with Brunswick, 1841, 1842, p. 1.

NOTE A, p. 69. EQUALITY OF NATIVES AND FOREIGNERS LAWS AS TO

ALIENS.

See Phillimore, i. 345-360, ii. 3 seq., iv. 2, 6 seq., 641 seq.; Story,

29, 541 seq.; Bar, 27; Code Civil, art. 3, 11, 13; infra, 361

fin.; Heffter, Eur. Volkerrecht, 60 ; Ringer v Churchill, 1840, 2 D.

307, 311 (per Lord President Hope). After stating this principle,

Heffter observes, I.e., that ' in modern times a distinction between

national and general law, such as that between the jus civile and jus

gentium of the Romans, can no longer be made, except in so far as,

by a constitutional law, the acquisition of certain rights is made to

depend on a certain political status. Modern legislation is entirely
in this direction, and is defective only in a few special points. That

foreigners, when suing, must find caution, is a rule justified by the

circumstances
;
hence the universal practice. Where, on the contrary,

legacies and successions are either entirely withheld from a foreigner,

or are subjected to a deduction (jus defractus, traite foraine), this is

a remnant of ancient prejudice, the retention of which is inconsistent

with the principle of the free intercourse of nations, for which reason,

also, the custom is being frequently, though not thoroughly, abolished

by treaties.' See, as to France, Gaschon, Code Dipl. des Aubains,

1818; Gand, Code des Etrangers, 1853 ; infra, 376, note d.

In Scotland, every person abroad, i.e. out of the jurisdiction of

the supreme court, whether a Scotsman or a foreigner, was in general

required to sist a mandatary in order to entitle him to sue or defend.

Shand's Pract. 154 seqq. ;
Faulks v Whitehead, 1854, 16 D. 718;

Overbury TT Peek, 1863, 1 Macph. 1058. In England, all plaintiffs

residing out of the jurisdiction of the court, without distinction,

except in some few particulars, whether he be a native Englishman
or a foreigner, must, if required, give security for costs. Lush's

Pract. of Superior Courts, p. 929 (3d ed.); Daniell's Chancery Pract.,

p. 27 seq. (4th ed.) ; Phillimore, iv. 469. But now, as judgments
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of the English and Scotch superior courts can be reciprocally enforced

in the sister countries, it is not indispensable to have a mandatary,
where, for example, an Englishman sues in the Supreme Court of

Scotland, or vice versa, 31 and 32 Viet. c. 54 (Judgments Extension

Act). Lawsoris Trs. v British Linen Co., 1874
;
1 Rettie 1065

;
Rae-

burn v Andreiv, 43 L. J. Q. B. 73. As to France, where the courts

violate this principle by refusing, but with exceptions in commercial

matters and other cases which go far to destroy the general rule, to

administer justice between foreigners, see Fcelix, ii. 2, 2, 1
; Phillimore,

iv. 645 seq., 651
; Bar, 27; Wharton, Confl. of Laws, 706, 745.

Both in England and Scotland aliens were incapable of acquiring
real (heritable) property, either by purchase or succession. 7 and 8

Viet. c. 66, 5; Ersk. iii. 10, 10; Bell, Pr. 2135; Stephen's Com.

i. 138, 442, 482, ii. 423-429 ;
Jarman On Wills, 37, 59 seqq. (3d

ed. 1861); Tudor, L. C., Real Pr. 685 seq. ; Kent, Com. ii. 61. But
in most of the United States the disability of aliens in this respect is

removed or modified. Kent, ii. 70. And since 1870, aliens may, in

Great Britain and Ireland, take, hold, and dispose of real and personal

property as if natural-born subjects, except that they cannot own
British ships 33 and 34 Viet, c. 14, 2, 14. This Act, however,
confers no qualification for franchise or office, for which naturalization

is requisite. Aliens may take advantage of the English and Scottish

and American bankrupt laws 32 and 33 Viet. c. 71, s. 15
;

Griffith

and Holmes On Bankruptcy, i. 91
;
19 and 20 Viet. c. 79, s. 4; Judd

v Laurence, 1 Gush. Mass. Rep. 531, and see below, 374, note.

Alien friends enjoy the privilege of copyright in regard to books

published in the United Kingdom, provided, it is said, that they are

within the British dominions (including colonies) at the date of

publication. But the high authority of Lords Cairns and Westbury
is against this limitation by residence, which rests on no ground of

reason or expediency. Jefferys v Boose)/, 4 H. L. 815
;
24 E. J.,

Exch. 81 ; Low v Routledge, 35 L. J. Ch. 114, L. R. 1 Ch. Ap. 42
;

37 L. J. Ch. 454, L. R. 3 H. L. 100.

See Tudor, L. C., Merc. Law, 491, and Kent's Com. ii. 372 n.,

as to trade-marks. The statute law of Great Britain as to trade-

marks is expressly applied to any person,
' ivhether a subject of Her

Majesty or not,' 25 and 26 Viet. c. 88 (Merchandise Marks Act, 1862).
Cf. 38 and 39 Viet. c. 91 (Trade-mark Registration Act, 1875).

NOTE B, p. 70. CONFLICTS BETWEEN PARTICULAR LAWS IN THE

SAME COUNTRY.

The qualifications to which this statement is subject seem to be

reducible to two heads : I. Matters of constitutional law. Thus in

Great Britain it has been asserted that questions as to the inheritance

and rights connected with British peerages must be ruled by the law

of England, although the domicile and property of the party con-
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cerned may be in Scotland. Act of Union, 1707, art. 18; Strathmore

Peerage Case, 4 W. and S. Appendix, 89. See, however, Moore v

Stuart (Bute Guardianship), 1861, 4 Macq. 1, 23 D. 902. But the

chief instances of this are in regard to the law of treason and of

national character. Where a province or country is incorporated
with another country retaining its own laws in all other respects, its

inhabitants become natural-born subjects of the new country. Their

national character is determined by the jurisprudence of the dominant

country, or by a constitutional law common to both
;
and hence this

relation may be ascertained by the rules of a different system of law

from that which, when it is fixed, governs the rights of parties.

Thus British nationality is determined by the laws of England,

though the rights of a party as a British subject may, in the particular

case, be decided by the laws of the colony in which he resides.

Donegani v Donegani, 3 Knapp, P. C. 63
;

lie Adam, 1 Mo. P. C.

460. See Shedden v Patrick, 1 Macq. 535, 612; Westlake, 25;

Bar, p. 71. In Scotland the decisions of English courts are followed

in questions as to national character. Dundas v Dundas, 1839, 2 D.

31; Macao v Officers of State, 1822, 1 S. App. 138. See Calvin'*

Case (case of Postnati), 7 Co. Rep. 1, 2 St. Tr. 559, 683. The

privileges conferred on Frenchmen in Scotland by treaty (see

Mackenzie, Obs. on St., Works i. 261) seem to have ceased with the

Union. Bankton, i. 2, 61, 65. The laws of British colonies as to

naturalization are valid within the limits of such colonies respectively
33 and 34 Viet. c. 14, s. 16. See the former law in 10 and 11 Viet.

c. 83, and see Westlake, I.e. ; Phillimore, iv. 30. In the United

States alienage is not subject to state laws, except as to consequences,
but is, under the constitution, a matter of national jurisprudence.

Kent, Com. ii. 1 seqq.
II. Cases of conflict for which a legislature common to both pro-

vinces has expressly laid down a special rule different from the

ordinary rule of private international law. (The former case might

perhaps be described as that in which the common legislature has

implicitly enacted a special rule.)
' If the law which we are bound

to administer be opposed to the principles of international jurispru-

dence, the sequestration will receive no effect in foreign countries,

though, of course, it must receive full effect in England, because the

law is contained in and created by a statute of the Imperial Parlia-

ment.' Per Inglis, J. C., in Joel v Gill, 1859, 21 D. 929; cf. Young
v Buckel, 1864, 2 Macph. 1077; Hoyes v Whinney, 1864, 3 Macph.
183; Phillips v Allan, 8 B. and C. 447; Ellis v M'Henry, L. E. 5,

C. P. 228, 40 L. J. C. P. 109. See p. 71, note 3, and below, 374 E.

NOTE C, p. 71. COMITY.

' If one independent state allows commercial intercourse and con-

tracts between its citizens and those of another, the rights of the
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parties and the relations between them would seem to have a higher
claim than that of mere comity, a claim of justice, though perhaps
of imperfect obligation, under the laws of independent states, within

their own territories.' Kent's Com. ii. 611. Comp. per Macqueen,
J. C., in Watson v Renton, Bell's 8vo Ca. 106 (cited supra, 344,

p. 51); Lord Brougham in Yates v Thomson, 3 Cl. and Fin. 544,

586, and in Warrender v War-render, 1835, 2 S. and M'L. 154, 198,
9 Bligh 89, 2 Cl. and Fin. 488; Story, 226 c. note; per Lord

Wensleydale in Feuton v Livingstone, 1858, 3 Macq 497, 548.
' If we examine more nearly how the principle of the comitas gentium
was carried out, we see with amazement that it was in truth nowhere

properly applied, or at least that in most cases an appeal was made
to something quite different from comity. How could any reasonable

results be attained with an idea so infinitely vague and unlegal ? In

fact, one cannot even approximate to a correct decision of the sim-

plest case of private international law upon this principle. Where is

the beginning of the end of comity ? How can questions of law be

solved according to views of policy, which are the most shifting and

uncertain things in the world?' Schaffner, 30. See Westlake,

144, 160. Reddie's Inquiries into Int. Law, 435 seqq. ; Bar, pp. 26,

57, etc.

SECT. VI.
( 349.)

CONFLICTING TERRITORIAL LAW IN DIFFERENT STATES.

(CONTINUATION.)

Our inquiry has now brought us to this result, that in

deciding cases (legal relations) which come in contact with

different independent states, the judge has to apply that local

law to which the case (legal relation) pertains, whether it is the

law of his own country or the law of a foreign state ( 348).
But this principle must be limited with respect to many

kinds of laws, whose peculiar nature does not admit of so free

an application of the community of law obtaining between

different states. Where there are such statutes, the judge
will have to apply the domestic law more exclusively than that

principle allows, and must, on the other hand, leave the foreign

law unapplied, even where that principle would justify its ap-

plication. Thence arises an important class of exceptions, to

determine the limits of which is perhaps the most difficult part

of this subject. The often unconscious respect paid by writers

to these exceptions has not a little contributed to hinder the
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unanimous recognition of the rules which are limited by them.

If it were possible satisfactorily to establish and ascertain the

extent of these exceptions, many disputes as to the rules them-

selves would be prevented or brought to an end.

I will endeavour to reduce such exceptions to two classes :

A. Laws of a strictly positive, imperative nature, which are

consequently inconsistent with that freedom of appli-

cation which pays no regard to the limits of particular

states.

B. Legal institutions of a foreign state, of which the exist-

ence is not at all recognised in ours, and which, there-

fore, have no claim to the protection of our courts.

A. Statutes of a strictly positive and absolute (coercitivc,

imperative) nature.

Various contrasts in the nature and origin of rules of law

have already been considered (.). To these distinctions it is

necessary here to refer
; still, they are not sufficient for our

present purpose ;
and we must examine still more minutely

the differences in the character of the rules of law.

It might be supposed that the distinctions of absolute and

dispositive (suppletory) rules of law would here suffice ( 16);
1

but that would be a mistake. It is true that this distinction

has some bearing upon the question, in so far as a merely

dispositive rule of law can never be among these exceptional

cases (5).
It would, on the contrary, be quite incorrect to

(a) See above, vol. i. 15, 16, 22.
1

[Absolute or imperative (absolute, gebietende) laws are those which
'

are intended to rule with inflexible necessity, without allowing any play
to individual will. This necessity may have its origin in the peculiar
nature of the particular positive law

;
or in political or economical con-

siderations
;
or may flow directly from moral considerations.' Dispositive,

permissive, or suppletory (vermittelude) laws are those which k allow free

scope to the individual will, and only step into its place where it has
omitted to exercise its power, in order to give the necessary certainty and

precision to the legal relation. The latter class of laws may therefore be

regarded as interpreting the imperfectly expressed will.' Savigny, System,
vol. i. p. 57 ( 16).]

(i) Every statute as to intestate succession is dispositive or suppletory,
because it operates only in defect of a last will. It is therefore generally
admitted, that such statutes can take effect beyond the territory for which

they are enacted
;

for the many dissentient opinions relate not to these

statutes themselves, but only to their application to immoveable property,
of which we shall speak in detail below ( 376).
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ascribe to all absolute laws such a positive and obligatory nature,
that they must be classed among the exceptional cases. Thus

e.g. every law as to the beginning of majority is an absolute

statute, because it does not operate merely in defect of a pri-

vate choice otherwise disposing ; yet all are agreed that it can

unquestionably take effect beyond the limits of the state in

which it is enacted ( 362).
Whether any law is to be reckoned among the exceptional

cases depends principally on the purpose of the legislator. If

he has expressly declared his intention on this point, this

declaration must receive effect
;

for it possesses the character

of a law as to collision, which must always be unconditionally
followed ( 348, d). But such an express declaration is

generally wanting, and then nothing remains but to have

recourse to the differences among absolute laws themselves
;

and thus we arrive at the following distinction :

One class of absolute laws has no other reason and end than

to secure the administration of justice by certain fixed rules,

so that they are enacted merely for the sake of persons who
are the possessors of rights. Among these are laws which

limit the capacity to act on account of age, sex, etc.
;
also

those as to the transference of property (by mere contract or

by tradition). In respect of all such statutes there is no

reason for including them among the exceptional cases. The
conflicts occurring in regard to them can be better adjusted
on the principle of the freest community of law

;
for every

state can unquestionably allow foreign laws of this description
to have effect within its bounds.

Another class of absolute statutes, on the contrary, has its

end and object beyond the province of pure law apprehended
in its abstract existence (c), so that they are enacted not merely
for the sake of the persons who are the possessors of rights.

Laws of this class may rest on moral grounds. Such is every

marriage law which excludes polygamy. They may also rest

on reasons of public interest (piMica utilitas), whether these

relate to politics, police, or political economy.
2

Among these

are many laws which restrict the acquisition of immoveable

property by Jews.

(c)
' Contra rationem juris.' See above, vol. i. 16, note p.

2
[See Note A at end of section.]
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All such statutes are among the exceptional cases, so that,

in regard to their application, every state appears completely

separate and distinct. If, therefore, the law of our state for-

bids polygamy,
3 our judges must refuse the protection of the

law to the polygamous marriages of foreigners, to whom they

are permitted by the law of their own country. If our law

forbids to Jews the acquisition of landed property, our judges

must forbid such acquisition not only to native Jews, but also

to those foreign Jews in whose state there is no such prohibi-

tion
; although, according to the general rules as to collisions,

personal capacity for having rights and for acting must be

determined according to the law of the domicile of the person.

But, conversely, the foreign state whose law lays no such

restriction upon Jews will admit Jews belonging to our state

to possess landed property, without respect to the restrictive

laws of their personal domicile.

B. Legal Institutions of a Foreign State of which the existence

is not recognised at all in ours.

The judges of a state in which the civil death of the French

or Eussian law is unknown, will not apply the legal incapacity

arising from it to persons who have incurred it in these

countries
; although, according to the general rules as to

collision, personal status must be determined according to

the law of the domicile (d]. So, in a state which does not

3
[Westlake, 197. Story, 113 a, et seq. Lord Brougham in War-

render v Warrender, 2 S. and M'L. 200, 9 Bligh 112, 2 Cl. and Fin. 532,

where the ratio given is, that the infidel marriage is something radically

different from the Christian. Hyde v Hyde, 85 L. J. Pr. and Matr. 57,

L. R. 1 P. and D. 130 (Mormon marriage). Armitage v Armitage, 3 L. R.

Eq. 343 (New Zealand marriage). Conolly v Woolrich and Johnson, 11 L.

Can. Jur. 197 (marriage with a Cree). Roche v Washington, 19 Indiana

R. 153. A singular contradiction of this doctrine occurs in the North

Carolina case of Williams v Oates, 5 Iredell 535, where Ruffin, C. J., is

reported to have said :

'
If a Turk with two wives were to come here, we

wuuld administer to them the justice due to the relations contracted by
them at home.' Parsons (Contracts, ii. 107, 109) quotes this sentence

twice without dissenting from it. But the result of the case in which the

dictum was uttered, and of other American decisions, is in conformity with

the principle in the text. See Wharton, Conji. of Laws, 129 sqq.

Story, I.e.']

(d) Comp. above, vol. ii. 75. Schaffner ( 35) is of another opinion
on this point, unless the efficacy abroad of a criminal sentence could be

utterly denied. [In Great Britain and America the civil death of the

French law would be disregarded, on the principle that ' the penal laws
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recognise slavery, a negro slave who is found there cannot be

treated as property of his master, nor as under general legal

incapacity (e). In this last case both the considerations here

distinguished concur and lead to the same result. Slavery, as

a legal institution, is foreign to our state, not recognised in it
;

and at the same time it is, from our point of view, totally

immoral to treat a man as a thing. In the case of civil death,

only the first principle could be brought to bear
;
not the

second, because civil death is not more immoral than any
other very severe punishment.

4

These two clauses of absolute laws, however they may differ

in other respects, agree in this : that they are withdrawn from

that community of law between all states of which we have

asserted the existence in regard to collisions
;
and they are

therefore, in this respect, anomalous. It is to be expected,

however, that these exceptional cases will gradually be

diminished with the natural legal development of nations (/).

The exceptions to the general rules of collision treated of

in these paragraphs relate to the conflicting territorial laws of

different states. In the particular lawr
s of one and the same

state ( 347), similar cases will be much more rare, as statutes

of a strictly positive and coercitive nature are generally enacted

for the whole extent of a state, without respect to the limits

of foreign countries are strictly local,' and those of ' one country cannot
be taken notice of in another.' Folliott v Ogden, 1 H. Bl. 135 ; Ogden v

Folliott, 3 T. R. 733, 734 ; Warrender v Warrcnder, 2 S. and M'L. 205,
9 Bligh 119, 120, 2 Cl. and Fin. 538; Story, c. xvi. and 91, 104; Dicey
on Domicil, pp. 160, 161

; Hume, Com. ii. 355
;
L. Adv. v Dempster, 1862,

4 Irv. 143, 34 Sc. Jur. 140 ; Commonwealth v Green, 17 Mass. R. 548. So
a penal law confiscating the property of a foreigner after his death will not
set aside, in regard to property in this coimtry, the ordinary rule that the
law of the domicil at the time of his death regulates the distribution of his

personal estate. Lynch v Government of Paraguay, 40 L. J., P. and M. 81,
L. R. 2, P. and D. 268.]

(e) Wachter, ii. p. 172. Schaffuer, 34. [See Note B at end of section.]
4

[The concurrence of the two grounds of exception in many cases may
be one reason why the second class (B) is rarely or never noticed by British

judges or writers. Almost the only passage which can even be construed
as recognising the second kiud of exceptions as a separate class, is Lord

Brougham's allusion to a Turkish marriage in Warrender v Warrender.

supra ;
cf. Hyde v Hyde, supra.']

(/) The most important and numerous applications of the rules here
luid down will be found below, in the doctrine of capacity for rights and

capacity to act ( 365). What here appears in perhaps too abstract a form
will there be more fully illustrated, and therefore more convincing.
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of particular laws. Yet such anomalous cases occur even

within the same state
; when, for instance, the diversity of

local laws is derived from a time when many of the present

constituent parts of the state did not yet belong to it. This

is true, in particular, of the law of the Rhenish provinces of

Prussia, with respect to that of the other Prussian provinces.

In such a case the special rules laid down in these paragraphs
will be applicable within the limits of the same state.

5

NOTE A, p. 78. ABSOLUTE LAWS RESTING ON MORAL AND POLITICAL

GROUNDS.

The word utilitas, in the Roman jurists, is not equivalent to

'

utility
'

in the widest sense, but to that necessity or strong expe-

diency which is the ground of those special and exceptional laws

which the Romans designated as jus singulare and privileyia, and the

distinctive character of which consists in their being deviations from

the logical consistency of the legal system.
' Jus singulare est quod

contra tenorem rationis' (i.e. contrary to general legal principle, or, as

it is elsewhere expressed, L. 51, 2, ad L. Aq. 9, 2,
' contra rationem

disputandi '),

'

propter aliquam utilitatem auctoritate constituentium

introductum est.' L. 16, de leg. 1, 3. Savigny calls such rules of

law anomalous ; supra, 16, vol. i. p. 61.

Bar, pp. 109, 110, objects to the terms in which Savigny states

this class of exceptions as too wide and indefinite. ' Most laws which

are not logical consequences of general principles may be referred to

reasons of this description (of politics, police, or political economy),
and there would be really little room for the application of foreign

law.' Bar probably errs on the other side when he says,
' All that

can be granted is, that a court must never allow itself to realize a

legal relation, which is regarded by the domestic laws as an immoral

one, even if it should be permitted by the foreign law.'

Practice, at least in British and American courts, recognises not

only exceptions grounded on moral considerations, but also where

foreign laws are contrary to the public policy, or in opposition to the

laws of the country of the judge. But the grounds of exception

have been so generally and so vaguely expressed, that in many par-

ticular cases it is really left to judicial tact to draw the line between

the foreign laws which may, and those which may not, be applied.

5
[See examples in Fenton v Livingstone, supra ;

Birtwhistle v Vardill,

supra ; and see 348, Note B. But there is an exception to this and to

the principle stated in Note a, supra, in so far as a previous conviction of

crime in any part of the United Kingdom may be proved as an aggravation

against an accused party in any other part of the United Kingdom. 34
and 35 Viet. c. 112, s. 118. Cf. L. Adc. v Dempster, 1862, 4 Irv. 143, 34

Sc. Jur. 140.]

F
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The terms used are, for example :
' When a court of justice in one

country is called on to enforce a contract entered into in another

country, the question is not only, whether or not the contract is valid

according to the law of the country in which it was entered into, but

whether or not it was consistent with the law and policy of the

country in which it is to be enforced
;
and if it is opposed to these

laws and that policy, the court cannot be called upon to enforce it.'

Turner, L. J., in Hope v Hope, 22 Beav. 351, 3 Jur. N.S. 454.

Boyle, J. C., in Edmonston v Edmonston (Ferguson, Cons. Rep. 411,

1 June 1816, 19 F. C. 138, 164), based the exceptions on '

injustice,'

and '

repugnance to the laws and institutions of our country.' See

Lord Glenlee, ib. p. 404
;
Lord Robertson, p. 396.

Lord Meadowbank, in Gordon v Pye (Ferguson, Cons. Eep. 361),

takes a distinction similar to that in the text between laws affecting

the contracting individuals only and those affecting the public ;
but

he extends the compass of the latter class so far as to say, that ' the

same principles which prescribe to nations the administration of their

own criminal law, appear to require a like exclusive administration

of law relative to the domestic relations.' Lord Ivory makes the

exceptional considerations operate
' when the law is called in to

enforce or give effect, directly or indirectly, to any act which infers

either a scandal on society, or a breach of national morals and

decency, or the commission of any crime,' and in other cases not

specified. Fenton v Livingstone, 18 D. 805. Comp. Littledale, J.,

in Birtwhistle v Vardill, 5 B. and C. 455
;
Lord Brougham in Fenton

v Livingstone, 3 Macq. 537.

In a leading American case, Parsons, C. J. (p. 377), said :

' This

rule is subject to two exceptions. One is, where the commonwealth

or its citizens may be injured by giving legal effect to the contract by
a judgment in our courts. Thus a contract for the sale and delivery

of merchandise, in a state where such sale is not prohibited, may be

sued in another state where such merchandise cannot be lawfully

imported. But if the delivery was to be in a state where the importa-
tion was interdicted, there the contract could not be sued in the

interdicting state
;
because the giving of legal effect to such a contract

would be repugnant to its rights and interests. Another exception

is, when the giving of legal effect to the contract would exhibit to

the citizens of the state an example detestable and pernicious. Thus,

if a foreign state allows of marriages incestuous by the law of nature,

as between parent and child, such marriages could not be allowed

to have any validity here. But marriages not naturally unlawful,

but prohibited by the law of one state and not of another, if celebrated

where they are not prohibited, would be holden valid in a state where

they are not allowed. As in this state, a marriage between a man
and his deceased wife's sister is lawful

;
but it is not so in some states.

Such a marriage celebrated here would be held valid in any other
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state, and the parties entitled to the benefits of the matrimonial

contract. (But this is not quite correct, the validity of such a marriage

depending on the law of the husband's domicile, not on that of the

place of celebration, at least where the question arises in the forum,

domicilii. Brook v Brook, 9 H. L. 193
;
Mette v Mette, 28 L. J. Pr.

117. See below, 379.) Another case may be stated as within this

second exception, in an action on a contract made in a foreign state

by a prostitute to recover the wages of her prostitution. This con-

tract, if lawful where it was made, could not be the legal ground of

an action here
;
for the consideration is confessedly immoral, and a

judgment in support of it would be pernicious from its example.
And perhaps all cases may be considered as within this second

exception, which are founded on moral turpitude, in respect either

of the consideration or the stipulation.' Greenwood v Curtis, 6 Mass.

358.

Taney, C. J., says, in Bank of Augusta v Earle, 13 Pet. 518,

589, 13 Curt. 277, 283: 'Courts of justice have always expounded
and executed contracts made in a foreign country, according to the

laws of the place in which they were made
; provided that law was

not repugnant to the laws or policy of their own country. The

comity thus extended to other nations is no impeachment of sove-

reignty. It is the voluntary act of the nation by which it is offered,

and is inadmissible when contrary to its policy or prejudicial to its

interests.'

In Forbes v Cochrane, 2 B. and Cr. 448, Best, J. (Lord Wynford),
said :

' The plaintiff must recover here upon what is called the comitas

inter communitates ; but it is a maxim, that that cannot prevail in any
case where it violates the law of our own country, the law of nature,

or the law of God. The proceedings in our courts are founded upon
the law of England, and that law is, again, founded on the law of

nature and the revealed law of God. If the right sought to be

enforced is inconsistent with either of these, the English municipal
courts cannot recognise it.'

This class of exceptions is sometimes expressed by the phrase
'

prohibitory
'

laws. ' Where the positive laws of any state prohibit

particular contracts from having effect, according to the rules of the

country where they are made, the former should prevail, because

that prohibition is supposed to be founded on some reason of utility

or policy advantageous to the country that passes it
;
which utility

or policy would be defeated if foreign laws were permitted to have a

superior effect.' Porter, J., in Saul v His Creditors, 5 Mart. (La.)

N.S. 569, Phillimore, iv. 742.

Another maxim is often stated as creating an exception to the

application of a foreign law, viz.
' that no nation will suffer the laws

of another to interfere with her own, to the injury of her citizens.'

Ib., Phillimore, iv. 746; cf. Burge, iii. 778, 770. 'We always
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import,' says Lord Ellenborough,
'

together with their persons, the

existing relations of foreigners as between themselves, according to

the laws of their respective countries, except, indeed, where those

laws clash with the rights of our own subjects here, and one or other

of the laws must necessarily give way, in which case our own is

entitled to the preference.' Potter v Brown, 5 East 124, 1 Ross, L.

C. 786. This preference is said to be due to the lex fori in cases of

'irreconcilable conflict' (Phillimore, iv. 529), a doctrine derived,

like so many others of English lawyers, from Huber, i. 3, 11.

A particular instance, by far the most important, of laws which

for reasons of utility or policy entirely exclude all foreign laws with

which they come into collision, is to be found in laws relating to im-

moveable property. Vide infra, 360, 366, etc. See the English
rules as to laws of a positive and stringent character, and the principle
of turpitude, in Westlake, 196. The cases of BirtwhMe v Vardill,

5 B. and C. 438, 9 Bligh N. R. 32, 2 Cl. and Fin. 571, 1 Rob. Ap.
627, and Fenton v Livingstone, May 27, 1856, 18 D. 865, 3 Macq.

497, extend the exception to a very questionable extent in regard to

succession to land, requiring legitimacy by the law of the situs, and

disregarding the status impressed by the law of the domicile. See

Westlake, 90 seq.
' It is clear that a tribunal can never consent to give effect to

(realisiren) a legal relation, which is regarded by the law of the land

as an immoral one, even although it should be permitted by the law

of the foreign country. Every further exception, however, is unjusti-

fiable
;
and even a legal relation immoral, and therefore void in the

eye of our law, must be recognised by our tribunals, when it is not

to be realized within the territory of our state, but when its existence

is only a prejudicial point for a claim otherwise maintained in our

country. The institution of slavery must by common law be described

as an immoral one
;
but if slavery is recognised in another country,

and one there acquires property through his slaves, that acquisition,

if he seeks to recover his property in our state, must be regarded as

a just and rightful acquisition, even in our tribunals.' Bar, 33.

Accordingly, even English judges have not refused to enforce gaming

contracts, made where such contracts were not illegal ; e.g. Quarrier

v Colston, 1 Phill. 147, Westlake, 194, infra, p. 252, note. 'If we

suppose a foreign contract not acknowledged by our law, we would

distinguish between action for failure in the foreign country, and

action to compel performance here. In some countries a game debt

may be obligatory. If such a debt, contracted in such a country,
were sued for here, we would decern for it. But suppose that a

gaming copartnery were established, if that be allowed in any country,
in an accounting between the parties, though we might decern here

for sums which fell due before the adventurers came to Scotland, we
would not decern for profits arising in Scotland, e.g. for bets at races
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in Scotland.' Per Lord Glenlee in Edmonstone v Edmonstone,

Ferguson's Cons, Dec. 405. So even contracts by British subjects

for the sale of slaves, held by them where it is lawful to hold and sell

slaves, have been sustained and enforced by English Courts. Santos

v lllidge, 6 C. B. N. S. 841, 8 C. B. N. S. 861, 29 L. J. C. P. 348.

The reason of the latter decision is, that slavery was formerly recog-

nised by English law as existing in English colonies and foreign

countries, and that slavery and the slave trade are only illegal so far

as they are made so by British statutes. These statutes, however,

are founded on moral considerations, and it may well be thought that

the same considerations should have been applied in the determination

of the question referred to.

NOTE B, p. 80. SLAVERY.

'

Slavery is a local law, and therefore, if a man wishes to preserve

his slaves, let him attach them to him by affection, or make fast the

bars of their prison, or rivet well their chains
;

for the instant they

get beyond the limits where slavery is recognised by the local law,

they have broken their chains, they have escaped from their prison,

and are free.' Per Best, C. J. (Lord Wynford), in Forbes v Cochrane,

2 B. and C. 448. It would be erroneous to suppose that the doc-

trine,
' as soon as a man sets foot on English ground he is free

'

(per

Northington, C., in Shanley v Harvey, Eden's Ch. R. 126
;

cf. Somer-

setfs case, Lofft R. 1, 20 St. Tr. 1
; Knight v Wedderburn, 1778, M.

14,545, 20 St. Tr. 1; Hailes, D. 776), is peculiar to British juris-

prudence. It was very early the law and custom of France. Bodin.

de RepuU. \. p. 41, ed. 1586. ' Les jurisconsultes Fran^ais disent

que 1'air de France est si bon et si benin que des qu'un esclave

entre dans le roiaume, mesme a la suite d'un ambassadeur, il ne

respire que liberte, et la recouvre aussitot.' Wicquefort, VAmbas-

sadeur, i. 418
;
case of Jean Borcaut, Cavises Celebres, xiii. 562

;

case of Francisque, Denisart, iii. 406. So, as to Holland, see J. Voet.

ad Pand. i. 5, 3 ; Groenewegen, ad List. i. 8, 3. And the maxim has

obtained almost universal recognition in international law. Heff-

ter, 14
; Phillimore, i. 335 seq. ; Story, 96 seq., 259

; Burge,

i. 735; Commonwealth v Ares, 18 Pick. 215. But see Sandford v

Dred Scott, 19 How. 393 ; Kent, ii. 257 seq., and notes. And see

the end of last note, A. Lord Stowell held a slave brought to

England, and afterwards voluntarily returning to the country in which

she had been held in slavery, to be reinstated in her condition of

slavery ;
her liberty had been placed

' into a sort of parenthesis.'

The Slave Grace, 2 Hagg. Adin. 94, 134. Cf. Commonwealth v Aves,

supra. Bar (p. 164) asserts that it would be otherwise if the slave

had acquired a domicile in the interval of freedom.
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SECT. VII.
( 350.)

THE ROMAN DOCTRINE OF ORIGO AND DOMICILIUM.

INTRODUCTION.

The foregoing investigation leads us to this result, that the

collision of different positive laws in the decision of a case

(legal relation) is primarily to be regulated by the laws affecting

the person concerned in the legal relation, and that even the

numerous and important exceptions to this principle can be

rightly understood only in connection with it, and as modifica-

tions of it
( 345). It was further shown that the law

governing the person, according to a rule long since universally

recognised, is determined by territory, not by birth ( 346

348).
But even the result thus obtained has no more than a

formal significance ;
for the question still remains : How is

the individual person with its legal belongings (Rechtszustand)
attached to the territory ? What is it, therefore, that consti-

tutes the connection between the person and the territorial

law ? We must next endeavour to answer this question.
Two relations of fact may be the grounds of this connection,

ori(/o and doinicilium, origin and domicile. We have to

explain the meaning of these, their juridical influence, and

their relation to one another.

No one doubts that these terms, as well as the legal con-

ceptions which they represent, have come to us through the

Roman law
;

all who make use of them go back to the sources

of the Roman law. We must therefore, first of all, ascertain

what the Roman jurists understand by the phrases, and what

influence they ascribe to the legal notions which they express.

It is not, however, to be understood that the Roman concep-
tion of them is authoritative for us. It will rather appear in

the sequel of this inquiry, that it is just here that our law

shows the greatest deviations from the Roman law. We must

begin, then, by seeking to secure ourselves against the mistaken

use of words and ideas falsely supposed to be the technical

terms and legal conceptions of the Roman law.
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With one of the terms referred to, domic-ilium, there is

little risk of mistake, since the state of the law is not essen-

tially changed in regard to it, and daily practice sufficiently

secures its right understanding. It is otherwise with origo ;

and that not because the Roman statements are obscure or

ambiguous, but because our law is, in this respect, completely
different from the Roman

;
and hence actual experience

cannot protect against incorrect ideas. As, then, the term

origo easily leads us to refer to the place of birth, this last

notion has often found acceptance with modern jurists, even

with those who at the same time give the true meaning of

origo from the sources of the Roman law (). The mere

place of birth, however, is in itself a purely accidental cir-

cumstance, without any legal effect.

Before the true sense of these technical terms can be

established, it must be observed that their practical import-
ance is by no means limited to our question of collision, but

rather that the decision of this question must be regarded as

only part of a larger connection.

For, in the eye of the public law, every individual is in a

position of dependence or obligation, first, to the whole state

to which he belongs as a citizen and subject ; and, second,

to some narrower local circle (according to the Roman system,
to an urban community) which forms an organic member of

that greater whole. A man's attachment to this narrower

circle, and his connection with it, have many important

consequences : in the Roman law, in liability to municipal
burdens (munera^, in obedience to municipal authorities, or

in the positive municipal law, which is the personal law of

the individual.

Obedience to local magistrates appears in the jurisdiction

to which each individual is normally subject, the forum
originis and forum domicilii.

But the local positive law, as the personal law of each

(n) Voet. ad. Pand. v. 1, 91: ' Est autem originis locus, in quo quis
natus est, ant uasci debuit, licet forte re ipsa alibi natus esset, matre in

peregrinatione parturiente.' The alternative certainly counteracts the in-

jurious consequences of the fundamental mistake, but the references which
follow show that opinions in this respect are conflicting. Gliick, vol. vi.

511, is likewise doubtful and confused, the place of lirth ever recurring
in the midst of the correct statements.
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individual, is the reason for considering this matter here. It

is necessary, in particular, to advert at the very beginning to

the connection between the jurisdiction and the personal law,

-forum and lex originis ; forum and lex domicilii (b).

After this preliminary remark, I proceed to show the true

meaning of origo and domicilium in the Roman law, and the

practical bearing of these two notions on each other. Origo
and domicilium determine for every person :

1. The liability to share in municipal burdens (munera}.
2. The duty of obedience to municipal magistrates, parti-

cularly the personal jurisdiction arising therefrom.

3. The special municipal law applicable to him, as a per-

sonal quality.

And these effects sometimes arise from both the relations

(origo and domicilium) co-existing, so that they are found at

two different places at the same time, sometimes from one of

them alone. All this is now to be more minutely explained.

SECT. VIII.
( 351.)

THE ROMAN DOCTRINE OF ORIGO AND DOMICILIUM.

I. OEIGO.

Common Sources for Origo and Domicilium.

Dig. L. 1 (ad municipalcm et de incolis), and L. 4 (de

muneribus et Jionoribus).

Cod. x. 38 (de municipibus et oriyinariis), and x. 39 (de

incolis, et ubi quis domicilium habere videtur, et de his qui
studiorum causa in alia civitate dcgunt).

At the time of the complete development of the Roman
constitution, towards the close of the republic and during the

(fr) It must not be thought repulsive, that these things are here spoken
of in such general and abstract terms. More minute definition and descrip-
tion, both as to the Roman and the modern law, is only possible in the
further progress of this inquiry.
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first centuries of the empire, the Eoman empire consisted of

the following constituent parts () :

All Italy beyond the city of Eome consisted of a great

number of urban communities called, for the most part,

municipia. and colonies, with some subordinate classes of com-

munities. Each of them had a more or less independent

constitution, with its own magistrates, with jurisdiction, and

even with its own legislation ( 347, d~).
The whole soil of

Italy, therefore, with the exception of the city of Eome and

its territory, was included in the bounds of these towns, and

every inhabitant of Italy belonged either to the city of Eome
or to one or other of these urban communities. The pro-

vinces, on the contrary, had originally very various constitu-

tions. They had, however, gradually approximated to the

municipal system of Italy ; although in them this system
was not carried out so completely and thoroughly. In the

time of the gieat jurists, in the second and third centuries of

our era, the proposition just now laid down in regard to Italy

could almost be applied to the whole empire. The soil of

the empire was almost entirely included in distinct urban

territories, and the inhabitants of the empire appertained
either to the city of Eome or to one or other urban com-

munity (&).

The urban communities bore the common name of civitates

or rcspublicce (c). The district attached to each town is called

tcrritorium, sometimes regio (cl). Every urban territory, and

the community pertaining to it, embraced as well the vici

lying within its bounds (e] as the solitary farms in which at

all times so great a proportion of the population of Italy was

contained. Hence it may be asserted, that almost the whole

(a) See Savigny, Geschichte des R. R. im Mittelalter, vol. i. c. 2.

(ft) How far they could, and afterwards must, belong to both at the same

time, will be shown below.

(c) See above, vol. ii. 87. Municipe * also, as a collective expression, is

often used to signify the community itself as a legal person ;
the word then

stands for nninicipitim; which last, however, is not used precisely, in this

abstract sense, for towns of every kind ( 352, /', #).

(d) Territorinm, L. 239, 8, de V. S. (50, 16); L. 20, de jiirisd. (2, 1); L.

20, dejud. (5, 1); L. 53, C. de decur. (10, 31). Regio, Siculus Flaccus, de

condicionibus agrorum, at the beginning, p. 135 of the Gromatici Veteren,

ed. Lachmaun, Berol. 1848.

(c) L. 30, ad mun. (50, 1). In older times there were also vici which
had their own respublica. Festus, v. Vici.
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soil of the empire was broken up into a great number of

urban communities.

It is now to be determined in what way each individual

comes to pertain to an urban community, and thus enters

into a definite relation of dependence towards it. This takes

place in two ways : (1) by citizenship of the community

(2) by domicile in the urban territory (domiciliuni).

(1.) Citizenship.

Citizenship (Biirgerrecht) is acquired by the following-

facts : Birth, Adoption, Manumission, Election (/).

1. Birth (origo, nativitas}. (Note/.)

This mode of constituting the relation is entirely in-

dependent of the free-will of the person who is thereby

attached to the community.
It is the regular and most frequent origin of citizen-

ship, and its name is therefore very commonly used to

designate the civic relation itself so arising (g}.

It indicates birth in a legal marriage when the father

himself has the right of citizenship (7i).
The native place

of the mother is, as a rule, without any influence
; yet

some communities had the peculiar privilege, that the

citizenship of women belonging to them was transmitted

to their legitimate children (i). Illegitimate children

acquired by origo citizenship in the native place of the

mother (&).

2. Adoption. (Note/.)

This does not extinguish the citizenship derived from

birth
;
but the adopted son has then a double citizenship,

which descends to his children (/). Emancipation of the

(/) L. 1, pr. ad mun. (50, 1): Municipem aut nativitas facit, aut

mauumissio, aut adoptio. L. 7, C. de incolis (10, 39) : Gives quidem origo,

mauumissio, allectio, vel adoptio, incolas vero, domicilium facit.

(g) L. 6, pr. 1,3; L. 9, ad mun. (50, 1) ;
L. 15, 3, eod. (jus origin^.

Other passages, certainly speaking more accurately, call the legal relation

(of which origo is only the cause, and that not always) patria or civitas :

L. 27, pr. ; L. 30, eod.

(h) L. 1, 2
;
L. 6, 1. ad mun. (50, 1) ;

L. 3, C. de nmnic. (10, 38).

(0 L. 1, 2, ad mun. (50, 1). It is not clear whether the child was a

citizen in the native town of the mother alone, or in both places. The

latter opinion is in itself more probable.

(fc) L. 1, 2
;
L. 9, ad mun. (50, 1).

(0 L. 15, 3
;
L. 17, 9, ad mun. (50, 1).
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adopted child, however, destroys every effect of adopti< m :i i \ 1 1

therefore also this effect, which pertains to public la\\ 'mj.

3. Manumission. (Note/.)
The manumitted slave could have no right by biitli.

On the contrary, he acquired by manumission the right

of citizenship in the native town of the patron, which also

descended to his children. If the patron had citizenship

in several places, or if the common slave of several

masters was manumitted by them, then a plural citizen-

ship might arise by manumission
(11).

4. Election (Allectio) (o).

By this is to be understood the free gift of citizenship by
the municipal magistrates, of the legality of which there

could be no doubt, even if it were not expressly attested.

Citizenship, with its consequences, was not extinguished by
the mere will of the persons who had acquired it in any one of

the methods above described (p\ By legal marriage in a

foreign state, the wife, indeed, did not properly vacate her

native citizenship, but she was relieved during the subsistence

of the marriage from the personal burdens (munera) connected

with it
(<?).

A similar relief from personal burdens, without

complete dissolution of the original citizenship, was also allowed

to a citizen raised to the dignity of a senator of the Roman

empire and to his descendants (?) ;
also to every soldier as long

as his service lasted (s).

(m) L. 16, ad mun. (50, 1).

(n) L. 6, 3
;
L. 7

;
L. 22, pr. ; L. 27, pr. ;

L. 37, 1, ad mun. (50, 1) ;

L. 3, 8, de mun. (50, 4) ;
L. 2, C. de municip. (10, 38). As to the text

and meaning of L. 22, pr. ad mun.,comp. Zeitschriftfur GescJiicJitliclie Rechts-

wissenschaft, vol. ix. pp. 91-98. [Savigny, Vermischte Schriften, iii. 245.]
The acquisition of citizenship by manumission could, however, be asserted

only of a complete manumission. The dedititii were not citizens in the

municipality of their patron ( 356) ;
and the sameholdsof theLatiniJuniani.

(o) L. 7, C. de incolis (10, 39),
'

alltctio vel adoptio.' That in some 5ISS.

vel is awanting, in others atque is found, does not affect the meaning. A
more important variation is:

'

allectto id eyt adoptio,' which Cujacius cites

from MSS. without approving it (in iii. lib. Opp. ii. 737). This would

entirely exclude allection as a particular mode of acquiring citizenship,

although there is no reason whatever to doubt of it.

(/>) L. 6, pr. ad mun. (50, 1); L. 4, 5, C. di> municip. (10, 38). Dis-

mission by the municipal authorities must have been as necessary as allec-

tion by them.

(7) L. 37, 2; L. 38, 3, ad mun. (50, 1); L. 1, C. de mun. (10, 62).

(r) L. 23, pr. ; L. 22, 4, 5, ad mun. (50, 1).

Or) L. 3, 1
;
L. 4, 3, de muner. (50, 4).
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From the rules here laid down, it follows that one person
could possess at the same time citizenship in several cities of

the Roman empire, and consequently often combined in his

person the rights, and had to bear the burdens, pertaining to

the citizens of all these places (). So to the native citizenship

a later one might be added by adoption or allection, and both

subsisted together (note &). In like manner, the manumitted

slave might be brought into several civic relations by manu-

mission (note n}.

On the other hand, however, it was conceivable that a per-

son might have citizenship in no community, although certainly

this case did not often occur. It necessarily took place when a

foreigner was received as a resident into the Roman empire
without becoming by allection a citizen of any municipality

(note o) ; so, too, when the citizen of any town was released

from its municipal connection (note _p) without being received

into another community ; finally, among the freedmen of the

lowest class, who were dedititiorum numero, and belonged to no

community (it).

SECT. IX. ( 352.)

THE ROMAN DOCTRINE OF ORIGO AND DOMICILIUM.

I. OEIGO (continuation).

The great difference which originally existed between the

constitution of the cities of Italy and of the provinces might

(<) This proposition appears to contradict Cicero, pro Balbo, cap. ii. :

' Duariun civitatum civis esse nostro jure civili nemo potest.' But in

this passage he speaks of communities outside of the Roman state, which
subsisted as sovereign states alongside of it. We speak of communities
within the Roman empire.

() Ulpian, xx. 14. [Bar (pp. 75-77) disputes the correctness of

these three categories of persons without oriyo, and argues that every
inhabitant of the empire must have belonged as an '

active or a passive
citizen

'

to some municipal territory. His remarks on the first two heads
are inconclusive. He thinks it probable that the deilititil generally belonged
to some civitas,

'

if not as active, yet as passive citizens. Otherwise they
would have enjoyed an immunity from municipal burdens, the existence of

which cannot easily be admitted in regard to a class of persons in other

respects under such serious disabilities. As they were reckoned among the
freedmen (Puchta, List. ii. 213), it is probable that they belonged to the
civitas in which their patron had his special citizenship.

1

]
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easily lead to the erroneous supposition, that the rules here

stated extended only to the municipal territories and citizenship

in Italy, not in the provinces ;
but in fact there was hardly

any difference.

The municipal territories (territorial were just as clearly

defined in almost all the provinces (ft) as in Italy. Their

limits, as well as their influence on the liability to municipal

burdens, particularly in the villages belonging to the cities,

frequently gave occasion to lawsuits even in the provinces.

In this respect only is a distinction noticed, that in many pro-

vinces, especially in Africa, the municipal territories did not

exhaust the whole soil of the country ;
since there were there

in the possession of many private persons, as well as of the

Emperor, very extensive tracts of country devoted to pasture

(saltus), which were quite independent districts, and belonged
to no urban territory (&).

This doctrine of municipal citizenship arising by birth,

manumission, etc., is laid down by the ancient jurists in regard

to provincial towns, without distinguishing them in any way
from those of Italy (c). The same may be said of the appli-

cation of this law to municipal burdens, as well as to the

exemptions from these burdens (vacatio and immunitas) (d).

Against so manifold and unambiguous testimonies, a passage
of Ulpian is wrongly alleged to prove that in the provinces

no regard was paid to jus originis, but only to domicilium (e).

(/() Egypt, which had a constitution distinguished in every respect by
great restrictions, must be excepted. Thus it had no proconsul or pro-

prastor, but only a prxfectus atigimtalis of lower rank (Dio Cass. 51, 17
;

53, 18
; Tacitus, Hist. 1, 11

; Digest. 1, 17). In like manner there were

only districts (Nomes), no urban communities, and only in Alexandria was
there a right of citizenship (Plinius, Epist. x. 5, 22, 23).

(6) Agennius Urbicus, de cdntroversiis agrorum, pp. 84, 85 of the Gro-
matici veteres, ed. Lachmann, Berol. 1848.

(c) L. 1, 2
;
L. 87, pr. ad num. (50, 1), (Ilium, Delphi, Pontus) ;

L. 2,

C. de municip. (10, 38), (Aquitanian towns) ;
L. 7, 10, de interd. et releg.

(48, 22).

(d) L. 8, pr. L. 10, 1, de vacat. (50, 5) ;
L. 5, 1, de j. immunitatis

(50, 6).

(e) L. 190, de V. S. (50, 16):
' Provinciales eos accipere debemus, qui in

provincia domicilium habent, non eos, qui in provincia oriundi sunt.'
1

This

passage, like so many others of the same title, has in the Digest a false

appearance of generality, while originally it could have only a particular

application, which cannot now be ascertained. Compare upon this passage,

(jundlingiand, St. 31, N. 2, pp. 34-43 ; Conradi Purerga, pp. 488-506
;

Holhveg, Versuclie, p. 6. In the prohibition of marriage between Bomau
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We may here make an observation (which is not unim-

portant for the understanding of our law sources) as to the

meaning of the phrases municipium and municeps. The ori-

ginal meaning of these words has been doubtful and contro-

verted not merely in modern times
;

it was so among the

Romans themselves. These doubts are partly of a verbal,

partly of a real, and therefore of an historical nature (/).

But for our purpose we may omit this difficult investigation,

as the usage of the words was afterwards fixed beyond a doubt

in the following way. After the Lex Julia conferring citizen-

ship on all Italians, municipium was the regular designation

of one principal class of Italian cities, those, namely, which

had not been first founded as communities from Rome, in

contradistinction to the other principal class, the colonies (g}.

The name municipium, which is not rare even in the provinces,

was by no means generally transferred to them at the time

when citizenship was communicated to the whole empire, and

consequently to all the communities. If, then, an urban com-

munity in general were to be indicated without distinguishing

between municipia and colonies, between Italy and the pro-

vinces, the regular phrases for that were respuUica and civitas.

Municeps, however, appears in the ancient jurists as the com-

mon term for every citizen of such a community, without

respect to the distinction just mentioned, and therefore has

the same generality as the phrases respuUica and civitas
(Ji).

provincial officials and the -women of the province, the terms of L. 38,

pr. de ritu nupt. (23, 2), are directly the reverse :
' inde oriundam, vel ibi

dqmicilium habentem uxorem ducere nou potest ;

'

where it is quite an arbi-

trary proceeding to explain, as many do, the vel by id ext.

(/) See especially Niebuhr, Hist, of Rome, ii. 36-88, 3d Engl. ed.

See also a programme of Rudorff, which is printed as preface to the Latin

Lectionskatalog of the University of Berlin for the winter Semester of 1848.

(<;) In the Lex Julia Municipalis the regular and repeated enumeration
of the urban communities in Italy is as follows : municipium, colonia, prse-

fcctura, forum, concilicibulum. Haubold, Monumenta Legalia, X. xvi. It

is nearly the same in the Lex Rubria (ib. N. xxi.).

(/;) L. 1, 1, ad mun. (50, 1).
' Et proprie quidem inunicipes appellantur

muneris participes, recepti in civitatem, ut muiiera nobiscum facerent ;

sed nunc abusive municipes dicimus suss, cujusque civitatis cives, utputa Cam-

panos, PnteolanosS (In 2 the same phraseology is applied to Ilium and

Delphi.) So, too, in L. 23, pr. eod. The abusive has here a twofold mean-

ing : First (and this is Ulpiau's main intention), in contradistinction to the

original, antiquated signification above referred to, which is indicated in

Ulpian's preceding words. But, secondly, in this other meaning, that

municeps was applied not merely to municipia, but also to colonies and
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For this difference in the extension of the two kindred phrases

a satisfactory reason can be assigned. If only the inhabitants

of the proper municipia had been called municipes, hardly

another name would have remained for the inhabitants of the

towns in general except civis (i), analogous with civitas, which,

in fact, denoted every urban community without distinction.

But the word civ is was here less available, because in the

classification of civcs, Latini, peregrini, it had with the old

jurists too important and indispensable a place to allow of its

being employed for another purpose, which would have led to

many ambiguities.

Municeps, therefore, became the general term for every

possessor of any municipal citizenship out of Borne, and there-

fore for all those persons whose common connection with an

urban community is very commonly expressed by origo or

patria.

This kind of connection with an urban community received

a very peculiar extension after the right of Boman citizen-

ship had been given by the Lex Julia to all Italy, and by an

ordinance of Caracalla to all the provinces also. For, as the

Boman civitas in its original sense was the citizenship of the

city of Borne, almost all municipal citizens in Italy and in the

provinces, who, besides this, might happen to have already a

plural citizenship ( 351), had now at least two: that of

their own city, and that of Borne. This double patria is also

expressly recognised at very different periods (&). This relation,

however, was of less importance than might at first be sup-

provincial towns. These last occur in 2
;
but Puteoli was certainly a

colony since the time of Nero. Tacitus, Ann. xiv. 27. In the first reference,
the abusive phraseology (rnuniceps for civis in general) occurs as early as

Cicero, adfam. xiii. 11
;

' meos municipes Arpinates ;

'

pro Cluentio, 16 :

'

municipum suorum dissimillimus ;

' and de lef/ihiig, ii. 2. A very accurate

distinction is made in the Lex Julia Mioiicipalis, lin. 145 (Haubold, p.

129): 'municipes, coloni, et qui ejus prsefecturae eraut
'

(comp. lin. 159-

163). And yet this very law may have mainly conduced to the later

general signification of the expression municipes, as it embraced the citizens

of Italian towns of all classes without distinction, and at the same time

bore the name, Lex Julia Muuicipalis.

(/') This expression actually occurs in L. 7, C. de incolis (10, 39).

(k) Cicero, de let/Huts, ii. 2 :

' Omnibus nmnicipibus duas esse censeo

patrias, unam naturae, alteram civitatis . . . habuit alteram loci patriam,
alterain juris.' L. 33, ad mun. (50, 1), (Modestiuus) :

' Homa communis
nostra patria est.' Cicero speaks only of municipes from Italy ; Modestinus

speaks quite generally (uostra) ;
each according to the law of his time.
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posed. In regard to the citizenship of Borne, the municipal
burdens and duties (munera), so heavy in other cities, came

little into view, as these were mostly provided for there in a

different manner. The jurisdiction founded upon citizenship

(forum originis) before the courts of the city of Eome, cer-

tainly existed for the inhabitants of other cities, yet only

under great limitations. It was sustained only when these

municipals happened to be sojourning in Eome, and even

then only with numerous reservations, which were included

under the common name of the jus revocandi domum (/).

Finally, the application of the local law of the city of Eome
to the persons of the citizens of other places (the proper

objects of our whole present inquiry), can only be fully

treated of below ( 357) in a wider connection.

It would, however, be incorrect to assume from this new

combination that, in fact, all free inhabitants of the Eoman

empire must have had at least the citizenship of Eome (as

cives Romani}. For even after the ordinance of the Emperor
Caracalla as to the civitas, there was still always no small

number of persons who entered anew into lower classes, and

by whom, therefore, these classes were constantly preserved ;

partly as new Latini and percgrini were created by incomplete
manumission (m), partly by immigration of foreigners into the

Eoman empire, upon whom citizenship was not at once con-

ferred when they were received as subjects.

The proposition above laid down
( 351) is true, therefore,

for all periods, that free inhabitants of the Eoinan empire
could be, without any right of citizenship in any municipality,

although, indeed, its practical application became in course of

time rarer and less important.

(1) L. 28, 4, ex quibus cans. (4, G) ;
L. 2, 3-6, de jud. (5, 1) ;

L.

24-28, tod.

(?w) Justinian abolished these imperfect manumissions (Cod. vii. 5, 6),

of which the effects had continued down to his times, not only in the

slaves themselves who were so manumitted, but also in their descendants.
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SECT. X. ( 353.)

THE ROMAN DOCTRINE OF ORIGO AND DOMICILIUM.

II. DOMICILIUM.

Sources (see above, 350).

Authors.

LA.UTERBACH, de domicilio, 1663 (Diss. vol. ii. N". 72).

THOMASIUS, de vagabundo (Diss. vol. i. 1ST. 3).

GLUCK, vol. vi. 512-515.

KIERULFF, vol. i. pp. 122-128.

The second reason whereby individuals became attached to

an urban community was domicile (domicilium) (a).

That place is to be regarded as a man's domicile which he

has freely chosen for his permanent abode, and thus for the

centre at once of his legal relations and his business (5). The
term permanent abode, however, excludes neither a temporary
absence nor a future change, the reservation of which faculty
is plainly implied ;

it is only meant that the intention of mere

transitory residence must not at present exist.

Domicilium, like origo, established a connection with a par-
ticular urban community. It therefore related to a definite

urban territory (c), and embraced not only the inhabitants of

((/) I think Wulmsitz more expressive, and therefore better than Wohnort .-

but 1 cannot admit a difference in the meaning of the two terms (Linde,
88, note I). The distinction of mere residence will be immediately men-

tioned and more closely defined. The doctrine of domicilium is here, like

that of origo, expounded chiefly in its connection with Roman law. But as
it will appear below that in modern law domicile occupies in its leading
principles the same position as in Roman law, it seemed proper even here
to consider the modern law also.

(fr) L. 7, C. de incolis (10, 39), (see above, 350, /") :

'

Incolas vero
. . . domicilium facit. Et in eo loco singulos habere domicilium non

arubigitur, ubi quis lareiu rerumque ac fortunarum suarum summam con-

stituit, uiide rursus non sit discessurus, si nihil avocet, unde quum pro-
fectus est, peregrinari videtur, quo si rediit, peregrinari jam destitit.'

L. 203, de V. S. (50, 16) :

'
. . . sed de ea re coustitutum esse, earn

domum unicuique nostrum debere existiinari, ubi quisque sedes et tabulas

haberet, suarumque reruni constitutionem fecisset.' [See Note A at end of

section.]

(c) L. 3, 5, 6, C. de incolis (10, 39).
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the city itself, but also those of the villages and farms (colonies)

belonging to this territory (d).

For persons who became attached in this way to an urban

community the regular designation is Incola (e). The two

different grounds, however, by which such a connection could

be established (citizenship and domicile), are distinguished by
the following contrasted terminology :

Municipes and Incolce (/).

Origo and Domicilium (g\
Jus originis and Jus incolatus

(Ji).

Patria and Domus (i).

From this definition results the essential distinction between

domicile and mere residence on the one hand, and the owner-

ship of land on the other. Eesidence, not accompanied with

the present intention that it is to be permanent and perpetual,

does not constitute domicile, even if by accident it continues

for a long time, and therefore is not merely transient.
1

Such,

for instance, is the residence of students at an educational

institution
; only when this continued for ten years was it,

according to an ordinance of Hadrian, to be regarded as per-

manent, and therefore as constituting domicile (&). Owner-

(O L. 239, 2, de V. S. (50, 16) :

' Nee tantnm hi qui in oppido mo-
rantur, incolse suut, sed etiam qui alicujus oppidi finibus, ita agrmn habent,
ut in eum se quasi in aliquam sedem, recipiant.' An apparent contradic-

tion is found in L. 27, 1, L. 35, ad mun. (50, 1), which allow to the

inhabitant of a cnlonia the domicile of the city only when, by a more

lengthened residence in the city, he enjoys its advantages and comforts.

This limitation, however, is owing without doubt to an inaccuracy of ex-

pression, and does not extend to domicile itself, but only to a peculiar
effect of it, the participation in certain kinds of municipal burdens. For,

certainly, no one doubted that the inhabitants of the colonial had their

forum (/. domicilii) before the municipal authorities. Comp. below,

355, m.

(e) L. 5, 20, ad mun. (50, 1) : L. 239, 2, de V. S. (50, 16), (note d) ;

L. 7, de incolis (10, 39), (note b).

(/) L. 6, 5, de mun. (50, 4). As to the expression municipes, see

above, 352, g; as to incolte, note e. The language of Paulus is inaccurate

in L. 22, 2, ad mun. (50, 1), where he names mere inhabitants municipes

(instead of incolas), only meaning to say that they also have to bear the

municipal burdens.

(g) L. 7, 10, de interd. et releg. (48, 22); L. 6, 3; L. 22, 2, ad mun.

(50, 1).

(A) L. 15, 3, ad mun. (50, 1) ;
L. 5, C. de incolis (10, 39).

(0 L. 203, de V. S. (50, 16).
1
[See Note B at end of section.]

(k) L. 5, 5, de injur. (47, 10) ;
L. 2. 3, C. de incolis (10, 39). The

ten years are, indeed, only a presumption of a purpose of constant resi-
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ship of land in a territory is not required for domicile, and by
itself is insufficient to constitute it

(/).

The constitution of domicile, with its legal consequences, is

the result of free will and the act corresponding therewith, not

therefore of a mere declaration of intention without any act (?).

Freedom of choice is in this matter so strictly required, that it

must not be at all restrained by provisions of private law, e.g.

by the condition of a particular residence annexed to a legacy,
which condition is generally to be regarded as not written (ri).

On the other hand, this freedom may in many ways be re-

stricted by the public law. Thus every servant of the state,

e.g. every soldier, has a necessary domicile at the place of his

service (o) ;
the exile at the place of his banishment (p}.

Conversely, a certain residence may be forbidden by way of

punishment (q).

dence. Lauterbach, de domicilio, 27 ; [Westlake, 51
; Phillimore, iv.

90
; Opp. in Munro v Munro, 7 Cl. and F. 842, 1 Rob. 500, 518, 522. As

to the case of persons settling abroad for the purpose of making a fortune,
and then returning home, see Jopp v Wood, infra ; AUardice v Onslow, 33
L. J. Ch. 434. See Notes B and D infra, and see Dicey on Domicile, p.
125, rule 19, and note iii. on Commercial Domicile in Time of War, p. 341.]

(0 L. 17, 13
;
L. 22, 7, ad mun. (50, 1) ;

L. 4, C. de incolis (10, 39).

Many cities had the privilege that mere ownership of land, without domicile,
rendered persons liable to undertake personal munera. L. 17, 5, ad mun.
(50, 1). [See per Lord Stowell in The Dree Gebrceders, 4 Rob. Ad. 235.
Forbes v Forbes, Kay 341, 23 L. J. Ch. 724; Lord Adv. v Lamont, 1857,
19 D. 557 ; Tulloch v Tidlocli, 1861, 23 D. 639

;
Rose v Ross, July 16, 1830,

4 W. and S. 289. But though this is so, the purchase of land, the prospect
of succession to a family estate, especially at the domicile of origin, and
still more the possession of family estate, by one residing in a different

country, have been repeatedly regarded as, along with other circumstances,
important criteria of the animus manendi. See Aikman v Aikman, 1859, 21
D. 757, 3 Macq. 852, 858, 878

; Udny v Udmj, Dec. 14, 1866, 5 Macph.
164, aff. June 3, 1869, 7 Macph. H. L. 89, L. R. 1 Sc. Ap. 441

;
Munro v

Munro and Macdouall v Dalhousie, 1837, 16 S. 7, 18 ;
1 Rob. 475, 492

;

Moorhouse v Lord, 10 H. of L. 272, 32 L. J. Ch. 295
; Somerville v Somer-

ville, 5 Ves. 750, 787
; Jopp v Wood, 34 L. J. Ch. 212, 4 De G. J. and S.

616.]

(m) L. 20, ad mun. (50, 1) :

' Domicilium re et facto transfertur, non
nuda contestatione

;
sicut in his exigitur, qui negant se posse ad muuera,

ut incolas, vocari.' [See Note C at end of section.]

() L. 31, ad mun. (50, 1) ;
L. 71, 2, de cond. (35, 1). See above,

vol. iii. p. 184.

(o) L. 23, 1, ad mun. (50, 1). [See Note D at end of section.]

(p} L. 22, 3, ad mun. (50, 1).

(?) L. 31, ad mun. (50, 1) ;
L. 7, 10, de interd. et releg. (48, 22).

When it is said in L. 27, 3, ad mun. (50, 1), that the relegatus retains his

previous domicile, this means merely that he is not freed by the punishment
from liability to his former burdens. [In modern law an exile does not
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But further, domicile could be constituted in the following
cases by the relation in which a person stood to another

person and his domicile
;
and this may be called a relative

1. Wives have universally and necessarily the same domicile

as their husbands (r). This domicile is retained by the widow

so long as she does not enter into a new marriage, or otherwise

voluntarily change her domicile
(s).

2. Children born in wedlock have unquestionably from

their birth the same domicile as their father. They may, how-

ever, afterwards freely choose another domicile, when their

original one ceases
(f).

It must, in like manner, be said of

natural children, that the domicile of the mother is to be

regarded as theirs.
2

3. So is it with freedmen. Their domicile was originally

that of the patron () ;
but they could afterwards change it at

will (v).

4. In our modern relations, it is the same with hired ser-

vants (w) ;
likewise with day-labourers working permanently

acquire a domicile in the country in which he has lived as an emigrant
with an intention of returning to his native country as soon as he may safely
do so. De Bonneval v De Bonneval, 1 Curt. EC. 856

;
Collier v Rivaz, 2

Curt. 858. As to the domicile of the prisoner, the exile, and the lunatic,
see Phillimore, iv. 127, 128, 91

; Westlake, 38, 52, 53
; Dicey, p. 129

sqq. On the subject of the lunatic's domicile, reference may be made to

cases as to lunatics' settlement under the Poor Laws. See The King v
J\Iuch Cowarne, 2 B. and Ad. 861, and the Scotch cases in Guthrie Smith,
On the Poor Law, pp. 309, 326, 2d ed.]

(r) L. 5, de ritu nuptiarum (23, 2) ;
L. 65, de jnd. (5, 1) ;

L. 38, 3,

ad mun. (50, 1) ;
L. 9, C. de incolis (10, 38) ; L. 13, C. de dignit. (12, 1).

This domicile is called the domicilium matrimonii. An invalid marriage
does not constitute it, nor mere betrothal (spomalia). L. 37, 2

;
L. 32,

ad mun. (50, 1). [See Note E at end of section.]

(s) L. 22, 1, ad mun. (50, 1).

(0 L. 3 ; L. 4
; L. 6, 1

;
L. 17, 11, ad mun. (50, 1). So they un-

questionably follow the father, if he establishes a new domicile after their

birth, as long as they themselves still belong to his household.
2
[As to the domicile of minors, see Phillimore, iv. 73 sqq. The mother's

domicile is that of a child who lives with her after the death of the father,
at least where there is no suspicion of fraud. Pottinger v Wiyhtman, 3

Mer. 67
;
Arnott v Groom, 1846, 9 D. 142

;
2 Kent's Com. 227 ,

431 n
;

Robertson on Peru. Succ. 198, 275. See however Bar, 31, pp. 96, 97.]

(u) L. 6, 3
;
L. 22, pr. ad mun. (50, 1). On this last passage, conip.

the treatise already cited above, 351 n.

(i<) L. 22, 2
;
L. 27, pr. ;

L. 37, 1, ad mun. (50, 1).

(u>) Comp. the Prussian Allg. Gerichtsordnuny, i. 2, 13. [There is no
such rule in British jurisprudence.]
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on a particular estate, and the journeymen working with a

master workman.

The extinction of a previous domicile takes place, like its

constitution, by the free choice of the party. Commonly,

though not universally and necessarily, this extinction will

coincide with the establishment of a new domicile, and there-

fore in our law sources the extinction is termed translation (#).

NOTE A, p, 97. DEFINITIONS OF DOMICILE.

The more important definitions of domicile will be found collected

in Story, ch. iii.
; Burge, vol. i. ch. ii.

; Phillimore, iv. p. 41 seqq. ;

Westlake, ch. iii. See also M'Laren, Law of Wills and Succession,

ch. i. (Edin. 1868). The definition of the code above cited is criti-

cised by Kindersley, V.C., in Lord v Colvin (Moorhouse v Lord), 4

Drew 366, 373, 423. See 10 H. of L. 272
;
Whicker v Hume, 7

H. of L. 15Q, 164. 'Domicile is a place of residence that cannot

be referred to an occasional and temporary purpose ;

'

per Lord

Loughborough in Bempde v Johnson, 3 Ves. J. 201. Donellus,

Com. 1. xvii. c. 12, p. 978, b, ed. Frankf. 1626, characterizes the

definition in the Code as '

majore venustate quam certitudine defi-

nitionis,' and desiderates in it some test or criterion, 'unde sedem

alicubi ita constitutam intelligamus ex quo ilia sequuntur qua? dixi-

mus. Pressius igitur et certius sic domicilium cujusque privatum
recte definietur : ut sit locus in quo guis habitat eo animo ut ibi per-

petuo consistat nisi quid avocet.''

NOTE B, p. 98. DOMICILE DISTINGUISHED FROM MERE RESIDENCE

AND FROM POOR LAW SETTLEMENT.

' The gradation from residence to domicile consists both of cir-

cumstances and intention
'

(per Dr. Lushington in Maltass v Maltass,

1 Rob. 75) ;
and however long residence at a place may contimie,

the presumption thus raised of an intention to be domiciled there,

may, it would appear, be rebutted by evidence of a contrary intention.

See Hodgson v De Beauchesne, 12 Moo. P. C. 283, 328
; Jopp v Wood,

34 L. J. Ch. 212
;
Drevon v Drevon, 34 L. J. Ch. 133

; Udny v Udny,
Dec. 14, 1866, 5 Macph. 164; aff. June 3, 1869, 7 Macph. H. L.

89, L. R. 1 Sc. Ap. 441
;
and cases cited infra, p. 106. ' The long

duration of residence in one place is a material ingredient from which

intention may be collected
;
but a person may live fifty years in a

place and not acquire a domicile, for he may have had all the time

an intention to return to his own country.' Per Sir J. Dodson in

Bremer v Freeman, 1 Deane 192, 219. 'Nulla tempora constituunt

(z) L. 20, ad mun. (see above, Note C) ;
L. 1, C. de incolis (10, 39).

This variability is indicated by the expression domicilii ratio temporaria.
L. 17, 11, ad mun. (50, 1). [See Note F at end of section.]
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domicilium aliud cogitanti.' D'Argentre, Com., art. 449
;

cf. Mas-

card. Concl. 559, 13, p. 249. See, however, The Harmony, 2 Rob.

Ad. 322, 324, where Lord Stowell said,
' Time is the grand ingredient

in constituting domicile.' Cf. Cockerell v Cockerell, 25 L. J. Ch.

730; Douglas v Douglas, 41 L. J. Ch. 74, L. R. 12, Eq. 212; Re

Stern, 28 L. J. Ex. 22. On the other hand, 'if the intention of

permanently residing in a place exists, a residence in pursuance of

that intention, however short, will establish a domicile.' Per Lord

Cranworth in Bell v Kennedy, May 14, 1868, L. R. 1 Sc. Ap. 307,

319
;
and see 6 Macph. H. L. 69, 76.

Domicile in private international law requires to be distinguished

from the residence to which municipal law assigns certain effects for

various purposes, such as payment of taxes, the exercise of political

rights, relief under the poor laws, etc. Thus Inglis, J. C., distin-

guishes domicile and settlement under the Scotch Poor Law Acts :

' The law of settlement is the creature of statute, and is regulated by
statute throughout ;

the law of domicile depends on general principles

of jurisprudence. What shall be held to be a party's settlement

depends on matter of fact, and on that only; and the poor law . . .

pays no regard to the intention of the pauper, or to the interest of

the pauper. . . . Whether a pauper has a residential settlement is a

question of fact
;
and it must be determined by the answer to this

further question, whether the pauper having a birth settlement to fall

back upon, as every person born in Scotland has, has acquired by
the fact of residing five years within another parish a settlement

there, or has, by the fact of residing one year out of each succeeding

five years, retained that settlement. The question of domicile depends

on entirely different considerations. It is essential to consider what

was the intention and purpose of the party, and mere physical fact

alone is of no avail. A man's domicile requires to be determined in

order to regulate his succession, or for some such purpose ;
and the

main question iu such an inquiry is, To what law did the person

intend to subject himself, so that it should regulate his succession,

and the like?' Crawford and Petrie v Seattle, 1862, 24 D. 367.

But this wide distinction does not seem to be countenanced by the

actual decision of certain cases. See Greig v Miles and Simpson,

July 19, 1867, 5 Macph. 1132
; Moncrieff v Ross, Jan. 5, 1869, 7

Macph. 331 ;
Seattle v Smith, Oct. 25, 1876, 4 Eettie 19. Phillimore,

iv. 162, 176.

NOTE C, p. 99. INTENTION IN REGARD TO DOMICILE.

The President, 5 Rob. Ad. 279 ;
The Falcon, 6 Rob. 198

; Stanley

v Semes, 3 Hag. Cons. 447
;
De Bonneval v De Bonneval, I Curt.

Eccl. 856, 868
;
Anderson v Laneuville, 9 Moo. P. C. 335 ;

Re Steer,

3 H. and N. 594, 28 L. J. Ex. 22
;
Drevon v Drevon, 34 L. J. Ch.

131; Pitt v Pitt, Dec. 5, 1862, 1 Macph. 106; H. of L. April 6,
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1864, 2 Macph. H. L. 28, 4 Macq. 627, etc.; The Venus, 8 Cranch 253,

279-283, 3 Curt. 116; Douglas \ Douglas, and Re Stern, supra.
But written or spoken declarations of intention, made at the time,
re often important items of evidence. After stating that no stress

can be laid on casual expressions of preference for one country above

another, which depend on the feelings at the moment, Lord Chelms-
ford observes :

' But I do lay very considerable stress on declarations

made to parties to whom he would be likely to reveal his intentions,

those declarations not being casual and occasional, but repeated from
time to time, and evincing a strong determination to carry into effect

the objects which he states.' Moorhouse v Lord, 10 H. of L. 272,
32 L. J. Ch. 295

;
Aikman v Aikman, Udny v Udny, supra, p. 55

;

Lowndes v Douglas, July 18, 1862, 24 D. 1391. When the person
whose domicile is in question is living, he may be examined as a

witness. Maxwell v M'Clure, Dec. 18, 1857, 20 D. 307, 3 Macq.
853

; Kennedy v Bell, July 17, 1863, 1 Macph. 1127, revd. May 14,

1868, 6 Macph. H. L. 69, L. R. 1 Sc. Ap. 307; cf. Clarke v Territory

of Washington, 1 Wash. T. 82, 2 Abbot's Nat. Dig. 182
;
Brodie v

Brodie, 2 Sw. and Tr. 259.

NOTE D, p. 99. DOMICILE OF SOLDIERS AND SERVANTS OF THE STATE.

The modern rule rather is, that a soldier or sailor has a domicile

in the country in whose service he is employed, even though stationed

abroad. Where there are different laws within the same empire, an

officer belonging to one of its provinces does not change his domicile

merely by being quartered in another province in the course of his

service. Dalhousie v M'Douall, 1837, 16 S. 6, 1 Rob. Ap. 475, 7

Cl. and Fin. 817 ;
Brown v Smith, 15 Beav. 444, 21 L. J. Ch. 356 :

comp. Somerville v Somerville, 5 Ves. 750. Yet '
it may happen,

though a military appointment be the cause of residence, that the

residence is of that fixed and permanent sort which excludes the

idea of any other domicile remaining, and necessarily induces a new
domicile in the country where the residence is established.' Per L.

Pres. Hope in Clark v Newmarsh, 1836, 14 S. 488, 500 (Governor

Trapaud's case) ; comp. Ommanney v Bingham, 5 Ves. 757, 3 Pat.

Ap. 448 (Sir C. Douglas's case). This was probably the original
ratio of the cases which established the doctrine (now regarded as

anomalous
;

see per Kindersley, V.C., in Drevon v Drevon, 34 L. J.

Ch. 129; In re Capdevielle, 33 L. J. Ex. 212, 2 H. and C. 982;

comp. infra, Note F), that service in India or other colonies, requiring
residence there, creates an Indian domicile. Bruce v Bruce, 6 Bro.

566, 2 B. and P. 230 n, 3 Pat. Ap. 163 ;
Munroe v Douglas, 5 Madd.

379
; Craigie v Lewin, 3 Curt. 435; Commrs. of Inl. Rev. v Gordon,

1850, 12 D. 657. See Hook v Hook, Feb. 7, 1862, 24 D. 488. That

doctrine had its origin at a time when the East India Company's was
an independent, and almost a foreign service, and has been set aside
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(so far at least as persons going into the Indian service since 1865 are

concerned, Wauchope v Wauchope, June 23, 1877, 4 Rettie 945) by
the Indian Succession Act of that year, under which a man '

is not

to be considered to have taken up his fixed habitation in British India

merely by reason of his residing there in Her Majesty's civil or

military service, or in the exercise of any profession or calling,' 10.

By 11 an Indian domicile may be acquired by making, after a year's

residence, a declaration of his desire to do so, and depositing it in a

public office to be fixed by the local government. See Dicey, p. 141.

NOTE E, p. 100. MARRIED WOMAN'S DOMICILE.

' Her abode and domicile followeth his.' Stair, i. 4, 9. A
doctrine long prevailed in Scotland, supported by the authority of

Lord Brougham, that this domicile might be different from the

husband's domicile for purposes of succession, and that jurisdiction

in matrimonial causes, for example, might be founded by a domicile

acquired by a temporary residence irrespective of the proper domicile

of either spouse, or even by a mere residence of forty days required

by a rule of process, sometimes called improperly a domicile of cita-

tion. Utterton v Tewsh, and other cases in Ferguson's Cons. Rep. 23,

68, 209, 226, etc.; Warrender v Warrender, 1834, 12 S. 847, 2 S.

and M'L. 220, 2 Cl. and Fin. 520
;
Jack v Jack, 1862, 24 D. 467 ;

Pitt v Pitt, 1862, 1 Macph. 106. This was corrected, however, by
the House of Lords in the last cited case (2 Macph. H. of L. 28, 4

Macq. 627 : cf. Ringer v Churchill, 1840, 2 D. 307 ; Dolphin v Robins,

1859, 3 Macq. 563, 7 H. L. Ca. 390, 29 L. J. P. and M. 11
;
Shaw

v Gould, 37 L. J. Ch. 433, 446, L. R. 3, H. L. 55), and the rule

fixed, apparently, that nothing short of an absolute domicile can

confer jurisdiction (comp. per Lord Deas, 24 D. 487). But observe

the doubts of Lord Westbury, whether in every case, such as the

husband's desertion or transportation, the wife's domicile is by
attraction or construction so inevitably and inflexibly the same as the

husband's as to make her subject, for the purpose of divorce, to the

tribunals of any country in which he may be. This probably saves

the decision in Jack v Jack, and is supported by Dolphin v Robins,

supra, and Le Sueur v Le Sueur, L. R. 1 P. and D. 139, 45 L. J., P.

and D. 73. Westlake, 42
; Phillimore, iv. 70

;
Hume v Hume,

1862, 24 D. 1342
; Bar, 31, p. 95

; Bishop on Marriage and

Divorce, 728 sq. ;
Harteau v Harteau, 14 Pick. Mass. R. 181

;
and

especially Fraser, Conflict of Laivs in Cases of Divorce, p. 58 sqq.,

Edin. 1858.

The wife retains the domicile of the husband as a rule, even

though living apart by mutual agreement, unless there be a judicial

separation. Warrender v Warrender, Dolphin v Robins, and Le Sueur

v Le Sueur, supra ; Williams v Dormer, 2 Robertson Eccl. 505
;

Hook v Hook, 1862, 24 D. 488
;

Tulloh v Tulloh, 1861, 23 D. 639
;
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Barber v Barber, 1858, 21 How. U. S. 582
;

Yelverton v Telverton,

1859, 1 Sw. and Tr. 574. Lord Kingsdown, in Dolphin v Robins,

held it an open question whether even a judicial separation would

enable a wife to acquire a different domicile from the husband. But
the preponderance of authority is in favour of the proposition as

stated above. A betrothal to an Englishman was held not to change
the domicile of a Scotchwoman, although she also resided in England
three years before her death. Arnott v Groom, 1846, 9 D. 142.

NOTE F, p. 101. EXTINCTION AND CHANGE OF DOMICILE.

The proposition at the end of the section is affirmed in Kennedy
v Bell, 1868, 6 Macph. H. L. 69, L. E. 1 Sc. Ap. 307. The tendency
of British courts in the later cases has been to give less weight to

circumstances formerly considered of importance as indicating an

intention to change the domicile. ' The animus to abandon one

domicile for another imports an intention not only to relinquish those

peculiar rights, privileges, and immunities which the law and con-

stitution of the domicile confers, in the domestic relations, in pur-
chases and sales, and other business transactions, in political or

municipal status, and in the daily affairs of common life, but also

the laws by which succession to property is regulated after death.

The abandonment or change of a domicile is therefore a proceeding
of a very serious nature, and an intention to make such a change

requires to be proved by very satisfactory evidence.' Per Lord

Curriehill in Donaldson v M'Clure, 1857, 20 D. 307, 321, aff. 3

Macq. 852; cf. per Lord Fullerton in Arnott v Groom, 1846, 9 D.

146, 148; Douglas v Douglas, 41 L. J. Ch. 74, L. E. 12 Eq. 617.

It is so especially where the change of domicile is into a foreign

country.
' You may much more easily suppose that a person having

originally been living in Scotland, a Scotchman, means permanently
to quit it and come to England, or vice versa, than that he is quitting
the United Kingdom in order to make his permanent home where he

must for ever be a foreigner, and where there must always be ... a

complication, and a conflict between the duties he owes to one

country and the duties that he owes to the other. Circumstances

may be so strong as to lead irresistibly to the inference that a person
does mean quatenus in illo exuere patriam.'' Per Lord Cranworth in

Whicker v Hume, 7 H. of L. 124, 159. ' In order to acquire a new
domicile ... a man must intend quatenus in illo exuere patriam. . . .

You do not lose your domicile of origin, or your resumed (sic : qu.

assumed ?) domicile, merely because you go to some other place that

suits your health better, unless, indeed, you mean, either on account

of your health or for some other motive, to cease to be a Scotchman,
and become an Englishman, or a Frenchman, or a German' (which

phrase, however, does not mean that he intends to change his

nationality, which is a different thing from domicile). Moorhouse v
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Lord, 10 H. of L. 272, 283. See also Aikman v Aikman, 1859, 21

D. 757, 3 Macq. 854; Pitt v Pitt, 1864, 1 Macph. 106, rev. 2 Macph.
H. of L. 28, 4 Macq. 627; Drevon v Drevon, 34 L. J. Ch. 129;

Hodgson v De Beauchesne, 12 Moo. P. C. 285 ; Jopp v Wood, 34 L. J.

Ch. 212
;
Bremer v Freeman, 1 Deane 192

; Attorney-General v

Blucher, 34 L. J. Ex. 29
; Sharpe v Crispin, 38 L. J., P. and M. 17,

P. E., etc.
; M'Laren, Law of Wills and Succession, vol. i. p. 7. It

has been made a question whether the doctrine thus recently laid

down by the House of Lords overrules that of Story ( 46), frequently

adopted by the tribunals, that '
if a person has removed to another

place, with an intention of remaining there for an indefinite time, and

as a place of fixed present domicile, it is to be deemed his place of

domicile, notwithstanding he may entertain a floating intention to return

at some future period? or even ' a constant contemplation of returning

at some distant and undefined period to his native country
'

(per Lords

Glenlee, Moncreiff, etc., in Munro v Munro, infra). In re Capdevielle,

2 H. and C. 982, 33 L. J. Ex. 212. The doubts as to the extent of

the doctrine to be deduced from Moorhouse v Lord, there expressed

by Pollock, C. B., and Bramwell, B., are supported by earlier cases,

such as Bruce v Bruce, 1790, M. 4617, Rob. Pers. Sue. 119, 183,

3 Pat. 163
; Stanley v Bernes, 3 Hag. Cons. 438, 465

;
Anderson v

Laneuville, 9 Moore, P. C. 325 ;
In re Steer, 28 L. J. Ex. 22; Munro

v Munro, 1837, 16 S. 35, 1 Rob. Ap. 523, 17 Cl. andF. 842
;
Shedden

v Patrick, 1852, 14 D. 721, 733
;
Lord Advocate v Lamont, 19 D.

779; Lowndes v Douglas, 1862, 24 D. 1391. See Westlake, 38,

and supra, Note D, p. 103. There can, however, be no doubt that the

law is now as above stated. The true doctrine appears to be that

stated in the text, p. 97, which is consistent with the rule laid down

by Lord Alvanley, M. R., in Somerville v Somerville, 5 Ves. 750, 786,

that ' the domicile of origin is to prevail until the party has not only

acquired another, but has manifested and carried into execution an

intention of abandoning his former domicile, and taking another as

his sole domicile
;

' and this intention, it is now held, must be an

intention not merely to change the residence, but to adopt a new

country. See Kennedy v Bell, July 7, 1863, 1 Macph. 3127, revd.

May 14, 1868, 6 Macph. H. L. 69
;

L. R. 1 Sc. Ap. 307.

As to the revival of the domicile of origin while in itinere from an

acquired domicile with the intention of residing permanently in the

country of birth, see Story, 48
; Westlake, 40

; Fraser, Personal

and Domestic Relations, i. 723 ;
Munro v Munro, 1 Rob. 606

;
Munroe

v Douglas, 5 Madd. 379, 405
; Lyall v Paton, 25 L. J. Ch. 746 ;

Udny v Udny, June 3, 1869, 7 Macph. H. L. 89
;

L. R. 1 Sc. Ap.
441. See next page, Note c.
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SECT. XL
( 35-4.)

THE ROMAN DOCTRINE OF ORIGO AND DOMICILIUM.

ii. DOMICILIUM (continuation).

Domicile, as an independent ground of connection with a

particular community, can exist simultaneously in regard to

several localities, if a person uses several places alike as centres

of his connections and affairs, and distributes his actual resi-

dence among them according to need. Many of the Eoman

jurists doubted the possibility of this
;
but at last it was allowed,

although it was not forgotten that such a case was to be re-

garded as of rare occurrence ().

Conversely, a person can be without a domicile in the sense

of the word above denned, although this is certainly one of the

rarer cases (I). It must be admitted in the following circum-

stances, in themselves very dissimilar :

1. When a previous domicile is renounced, in order to go
in quest of a new one, until this is chosen and actually consti-

tuted (c). This case is of little importance, on account of the

generally short endurance of such an interval.

2. When a person has for a long time made travelling his

occupation, without having any home as the permanent centre

of his affairs, and to which he is wont regularly to return.

This case, too, is of little importance, because it seldom

occurs.

3. In the case of vagabonds or wanderers, who rove about

without any settled way of life, seeking their subsistence for

the most part by means uncertain and dangerous to the public

welfare and security. This class is numerous and important,

and is one of the greatest evils of our time (d).

(a) L. 5
;
L. 6, 2

;
L. 27, 2, ad num. (50, 1) ;

C. 2, pr. de sepult. in

VI. (3, 12).

(6) L. 27, 2, ad mun. (50, 1).

(c) L. 27, 2, ad mun. (50, 1). To this category belongs very often

the case of a hired servant, day-labourer, or journeyman tradesman

changing his service or his work, when such a change is accompanied by
a change of residence ( 353, Num. 4). [See below, 359

; supra, p. 106.]
(<f) It is remarkable that in the sources of the Roman law there is no

special mention of this class. Even the fugitive slaves (erroncs, fugitivi,
L. 225, de V. S. 50, 16), who are often mentioned, cannot be reckoned in
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The idea of domicile above laid down ( 353) relates to

the life of the natural man, and is not, therefore, properly ap-

plicable to legal persons (e). Yet even to these it may become

necessary to assign something corresponding or similar to the

domicile of natural persons, as it were an artificial domicile,

especially in order to fix their forum (/). In most cases all

doubt will be removed by the natural connection of the legal

person with the soil : so it is in the case of towns and villages,

churches, schools, hospitals, etc. There may be doubt in the

case of industrial associations, if their activity is either fixed to

no locality, or extends over great distances, as e.g. the case of

railway companies, or steamboat companies, or companies for

the building of bridges over great rivers, whose banks are

often subject to different jurisdictions, different legislatures,

or even different states. In such cases it is advisable at the

first establishment of such a legal person to fix its artificial

or constructive domicile (g) ;
if this is neglected, the judge

must endeavour to discover by construction the centre of its

affairs.
1

If we here compare the two separate grounds of connection

with a particular community, citizenship, and domicile, the

following possible combinations follow from the principles laid

down for both ( 351-354) :

An individual could have the right of citizenship in one

city, in several, or in none ( 351).

it, since these have in the legal sense a certain domicile that, namely, of

their masters. The explanation of this remarkable fact is, that the persons
who with us are vagabonds (together with the greatest part of our prole-

taires) were included by the Komans in the slave class. Thomasius, de

Vagabundo, 79, 91, 112, calls vagabundus every one who has no domici-

lium, and distinguishes him from the wanderer of doubtful character, quite

contrary to the prevailing usage, which regards these two expressions as

equivalent. No one will call the merchant who has given up his domicile

to seek a new one, or the respectable traveller by profession, a vagabond.
[Van Haesten, de Vagabundis, Ultraj. 1773

; Phillimore, iv. 55.]

(e) See above, vol. ii. 85 foil.

(_/') Comp. Linde, Lehrbuch, 88, note 14.

(g) Examples : Statut der Berlin-Sdchsischen (Anhaltischen) Eisenbalm-

Gesettschaft, 1 :

' Berlin is its domicile and the seat of its administration,
and the royal court of the city of Berlin its forum.' Statut der Berlin-

Stettiner Eisenbalm-Gesellschaft, 3 :

'

Stettin isthedomicile of the company,'
etc. (Gesetzsam.ml.fiir die Preussischen Staaten, 1839, p. 178

; 1840, p. 306).
1

[This and other questions relating to corporations will be considered

below, under 373.]
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Together with this, the same person could have a domicile

in one city, in several, or in none
( 354).

' 4 But it was certainly the regular and most usual case that a

Tperson had citizenship in one city only, where he had also his

domicile.

SECT. XIL
( 355.)

THE ROMAN DOCTRINE OF ORIGO AND DOMICILIUM
EFFECT OF THESE RELATIONS.

After having described the two grounds of connection

with a particular community, the practical side of this doctrine,

or the legal effect of that connection, has to be examined.

One might expect it to have for its result an equal propor-
tion of rights and duties

;
and it is somewhat striking that the

law sources treat almost exclusively of the obligations it imposes,
not of the rights it confers. This is to be explained in the

following manner : The right of citizenship (origo) certainly

involved rights which were originally very valuable, especially

the exclusive right of sharing in municipal government by

being eligible to the senate and magisterial offices. But in the

later ages of the empire, the membership of these senates was

transformed from an honour into a burden and a means of op-

pression (a). As to the magistrates of the municipalities, our

law sources give us very scanty information
;
which is to be

accounted for by the fact, that these books were designed

entirely for the use of Justinian's empire, i.e. the East (6).

On the other hand, the obligations originally attached to citizen-

ship remained unchanged in the course of time, so that in our

law sources they could be, and necessarily were, treated of in

their entirety. But in regard to domicile, as the second bond

of connection, nothing was said of rights properly so called
;

since it could be established by the mere will of the individual

( 353), with which the acquisition of such rights was hardly
consistent. In fact, also, even where the statement of definite

(a) Savigny, GeschicJite des E. E. ini Mittelalter, vol. i. 8.

(6) II. 22.
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rights might be expected, mere matter-of-fact advantages
and enjoyments are enumerated as practical results of domi-

cile (c). *

There remain, therefore, for more particular consideration,

only the obligations arising from this connection. These have

already been indicated in a general way : Municipal Burdens,

Jurisdiction, the Local Law
( 350); and these three branches

are now to be more minutely developed and established by
reference to our law sources.

i. MUNICIPAL BUKDENS (munera).

By the term munera, burdens of every kind are generally
understood. Here, however, only those burdens are taken into

account which arise from the public law, consequently only pul-

lica, not privata (d\ and, in particular, from the personal con-

nection with the urban community ;
whence also they are called

civilia munera (e).
It is not to be supposed, however, that these

burdens were necessarily borne for municipal ends and advan-

tages alone
;
for a great portion of the local administration

of the state was imposed on the municipalities, and many of

the most oppressive municipal burdens were employed only for

the purposes of the state, not of the municipalities themselves

by whose members they were borne (/).

The Roman jurists distinguish munus and honor, in that

the former was not, like the latter, connected with a personal

dignity (dignitas) (g). It must not be supposed, however,
that in this distinction they mean that honor is to be regarded

merely as honour and right, without constraint and obligation.

(c) L. 27, 1, ad mun. (50, 1) : 'Si quis ... in illo (municipio) vendit,

emit, contrabit, in eo foro, balneo, spectaculis utitur, ibi festos dies cele-

brat, omnibus denique municipii commodis . . . fruitur, ibi magis habere
domicilinm.' Comp. as to this passage, 353, d.

((/) L. 239, 3, de V. S. (50, 16); L. 18, 28, de mun. (50, 4). If,

therefore, the munera are elsewhere divided into piiblica and privata (L.
14, 1, de num.), that is not a division of the municipal burdens (which
are always publica), but of burdens in general, which certainly may origi-
nate in relations of private law.

(e) L. 18, 28, de mun. (50, 4).

(/) Comp. e.g. L. 18, 3, 4, 8, 16, de mun. (50, 4).

(,17)
L. 14, pr. 1

;
L. 6, 3, de mun. (50, 4). The term honor, how-

ever, was applied not only to the magistrates, but also to the decurions.
L. 5, de vac. (50, 5).
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In regard to the honor, there was the same obligation to under-

take it as for the munus (Ji)
: the two were alike regarded as

i municipal burdens, and that distinction, therefore, applied to

^the name only.

They distinguish, moreover, personal burdens and patri-

monial burdens (munera personalia and patrimonii), according

as, on the one hand, the trouble and labour involved was solely

or chiefly considered ; or, on the other hand, the expenditure

or risk affecting the estate (z). This distinction, however, was

fluctuating and of uncertain limits (&), as well as unimportant,

since the two kinds of burdens affected uniformly the members

of every municipality, and only them. On the other hand, it

is important clearly to distinguish from these the burdens which

attached only to landed property (such as laud taxes), whether

the possessors belonged personally to the city (by origo or

domidlium) or not (I).

The obligation to undertake municipal burdens normally

affected all members of a municipality, whether they had

entered into this relation by origo or by domicile (?n). Who-

ever, therefore, had by origo the citizenship of several towns

at once, or, it might be, had also a domicile in several

( 351, 354), was in each of these towns obliged fully to

participate in its burdens, and might thereby come into a

very disadvantageous position.

But although this general and uniform obligation of all

members was the rule, there were yet, by way of exception,

many exemptions on different grounds, and under different

L. 3, 2, 3, 15, 17, de man. (50, 4).

() L. 1, 1, 2, 3, 4, de mun. (50, 4) ;
L. 6, 3, 4, 5

,
eod. ;

L. 18, pr.

1-17, eod. Among the personal burdens was the administration of the

judicial office, as well as that of tutory. L. 1, 4
;
L. 18, 14, eod. ; L. 8,

4
;
L. 13, pr. 2, 3, de vac. (50, 5).

(fc) Wherefore many added an intermediate class, mixta munera. L. 18,

pr. 18-27, de mun. (50, 4).

(/) L. 6, 5, de mun. (50, 4); L. 14, 2
;
L. 18, 21-25; L. 29, 30,

eod.; L. 10, pr. de vac. (50, 5); L. 11, eod. Somewhat different is the

language of a passage in which these burdens on the soil are called patri-

monii munera. L. un. C. de mulier. (10, 62).

(m) L. 22, 2
;
L. 29, ad mun. (50, 1) ;

L. 6, 5
;
L. 18, 22, de mun.

(50, 4) ;
L. 1, C. de municip. (10, 38) ;

L. 4, 6, C. de incolis (10, 39). The

varying statements of many passages as to the domicile of farm-houses in

municipal bounds ( 353, d) may arise from this, that a different principle

of apportionment was adopted for many kinds of burdens, perhaps accord-

ing to local divisions.
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names (vacatio, cxcusatio, immunitas) some perpetual and

some temporary (n).

II. JUEISDICTION (forum oriymis, domicilii}.

At the foundation of this subject lies the general rule, that

every lawsuit is to be brought in the forum of the defendant,

not of the plaintiff (o). If it be asked, then, where the

defendant has his regular forum, the Eoman law determines it

thus : In every town, whose magistrate he is bound to obey,

because he belongs to it. But the individual belongs to a town

as well by origo as by domicile ; and thus that principle is trans-

formed into the practical rule : A person may be cited as de-

fendant in every town in which he has citizenship by origo, and

also in every town in which he has a domicile. This rule is

enunciated precisely in these terms, and also referred to the

higher principle above assigned, in the following passage of

Gains (p) :

' Incola et his magistratibus parere debet, apud

quos incola est, et illis apud quos civis erit
;
nee tantum muni-

cipali jurisdictioni in utroque municipio subjectus est, verum

etiam omnibus publicis muneribus fungi debet.'

In this important passage it is recognised that the forum is

in precisely the same position as the municipal burdens. It

follows, therefore, that there could be jurisdiction over the same

person in more than two towns at the same time
; if, for instance,

he had citizenship by origo in several towns, and at the same

time domicile in several others. It was, then, in the free choice

of the plaintiff in which of these civitates he would make a

lawsuit depend, and the defendant was bound to answer in

any place that might be selected.

In regard to this unambiguous enunciation as well of the

rule itself as of its higher principle, and of its connections with

the municipal burdens, it is remarkable that so little is said in

other passages of the jurisdiction founded upon mere origo

(forum originis), as distinguished from domicile. In many

(n) Dig. L. 5 and 6
;
Cod. x. 44-64. The more minute examination of

these exemptions may here be omitted, as it is unimportant for our present

purpose.

(o) Vat. Fragm. 325, 326
;
L. 2, C. de jurisd. (3, 13) ;

L. 3, C. uU in

rem (3, 19) ;
L. 3, 4, C. ubi causa status (3, 22).

L. 29, ad mun. (50, 1).
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passages in which the personal forum is mentioned for parti-

cular cases and incidentally, only the forum domicilii, not the

forum originis, is spoken of (q). Yet this need not make us

doubtful as to the rule itself; it is rather to be explained by
the following reasons : In the first place, that rule had com-

plete application only in Italy, not in the provinces, in which

there were no municipal magistrates with jurisdiction (r). Here,

therefore, origo could found no jurisdiction; while, on the con-

trary, the abstract notion of domicile was just as applicable to

the territory of a province, and therefore to the jurisdiction of

the imperial governor, as to the territory of a particular town.

But several of the passages cited expressly speak of the pro-

vinces only (s) ;
and others may also have spoken of them,

although in their present form it is not apparent. In the

second place, perhaps the application of the forum originis to

one who had origo and domicilium in two different munici-

palities, was always limited to the case in which he happened
to be found in the town to which he belonged by origo ().

But even if such a restrictive rule of law had not existed, the

plaintiff must still, for his own interest, have preferred the

forum domicilii, because the defendant was more easily and

conveniently reached in the place of his domicile.

But, in conclusion, it must still be remarked, that the rules

here laid down, although they have been established, for the

most part, by the testimonies of the ancient jurists preserved in

the Digests, can yet claim certain and universal authority only
from the time when the confirmed and fully developed govern-
ment of the emperors had introduced a high degree of unifor-

mity into the various parts of the empire. It is therefore quite

(5) L. 19, 4, fie ju.(J. (5, 1) ; L. 29, 4, de inoff. test. (5, 2) ;
L. 1, 2,

de reb. auct. jud. (42, 5) ;
Vat. Fragm. 32G

;
L. 2, C. dejnrisd. (3, 13) ;

L.

1, C. ubi res her. (3, 20) ;
L. 4, C. ubl causa status (3, 22). On the other

hand, several passages mention the choice of the plaintiff between theforum
iliimicilii and the forum contractus. L. 19, 4, de jud. (5, 1) ;

L. 1, 2, 3,

de reb. auct. jud. (42, 5).

(r) It was later that the defensores received here a kind of jurisdiction,
which long remained very limited, and was first raised to a somewhat

greater importance by Justinian. Savigny, Geschichte des R. R. im

'Mittelalter, vol. ii. 23.

(s) So e.r/. among the passages cited in note q; L. 19, 4, de jud. (5,

1) ;
L. 29, 4, de inoff. (5, 2) ;

Vat. Fragm. 326.

(0 So was it with theforum originis in the city of Rome ( 352, t) ; and
it is perhaps only accidental that no mention is found of a similar rule for

other cities.

II
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compatible with them, that many provinces in earlier times,

soon after their subjection to the Roman empire, enjoyed

peculiar privileges in the judiciary system, of which no trace

is now to be found in our law sources (11).

SECT. XIIL ( 356.)

THE ROMAN DOCTRINE OF ORIGO AND DOMICILIUM
EFFECT OF THESE RELATIONS.

(CONTINUATION.)

III. THE PARTICULAR LAW OF A COMMUNITY AS A QUALITY OF

THE PERSONS BELONGING TO IT (lex originis, domicilii).

In our general statement, three effects of a person's con-

nection with an urban community have been assigned (350):
Municipal Burdens, Jurisdiction, and, finally, the Law of the

Community as a Quality of the Person. The first two effects

have already been explained in detail ( 355); and it still re-

mains to examine the third, which alone belongs to our present

subject, and for the sake of which the whole foregoing discus-

sion was undertaken, since it is only in this way that the sub-

ordination of the person to the local law of a particular city can

be understood in its true connection.

This inquiry arises out of the proposition, that every person
is subject to a particular positive law ( 345) ;

but this law is

to be regarded principally as local or territorial ( 350), and,

according to the Eoman system, as connected with an urban

territory ( 351). Since, then, every person could belong to

an urban territory either by citzenship (origo) or by domicile

( 351), so in these two ways also could his subordination to

the territorial law of a city be determined.

Hence an intimate connection between the three different

effects above enumerated, and especially between the two last

effects of attachment to an urban territory (jurisdiction and ter-

ritorial law) ;
because both are to be regarded only as different

() This is the case in regard to Sicily. Cicero, in Verrem, act. 2, lib.

2, c. 13, 24, 25, 37.
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sides of the totality of the local law. But the recognition of

this intimate connection is important for our whole task, and

even reaches beyond the proper Eoraan system, so as to be

applicable in the exposition of the modern law.

I will now endeavour to show the correctness of this asser-

tion, as well as its more particular development, in the sources

of the Pioman law. Certainly the utterances of the Roman

jurists upon this question are very scanty ;
and the more so, as

on critical examination we are compelled to put aside, as be-

longing to other subjects, very many passages which apparently

refer to it. Besides, these few sentences could scarcely suffice

completely to discover the views of the Romans.

1. The oldest case belonging to this subject relates to the

collision of a positive Roman law with the law of other sove-

reign, yet allied, states ( 348) (a).

In the year of the city 561 (S. Cornelio Merula, Q. Minucio

Thermo, Coss.), there was great distress in Rome among
debtors oppressed by usury. There were, indeed, protective

usury laws, but these were evaded by the usurers taking their

obligations in the names of inhabitants of neighbouring states

(socii and Latini) ;
for as these were not bound by the positive

law as to usury, debtors had no protection against them (&).

To check this dishonest proceeding, a special law was passed,

providing that the Roman laws as to usury should be bind-

ing also upon the socii and Latini, as creditors of Roman
citizens (c).

2. Of a similar nature is the rule of law recognised in a

senatus consultum of the age of Hadrian, that the child of a

marriage contracted secundum leges moresque peregrinorum is

born a foreigner (and therefore belongs to his father), even

when the mother (but not the father) had obtained citizenship

at the time of the birth. Here, therefore, the principle of

the Roman law, that the status of the legitime conccptus

was to be determined as at the time of conception, was

(a) Livius, xxxv. 7.

(&) What usury law, according to date, is here meant, cannot be deter-

mined, in the great uncertainty in which the history of these laws is in-

volved. It may be that as to unciarium fosnus, or that as to semunciarium.

For our present purpose the question is unimportant.

(c) Livius, I.e. :
"

Plebesque scivit, ut cum sociis et nomine Latino

pecuniee credits jus idem, quod cum eivibus Romania esset.'
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applied with complete reciprocity to the citizens of foreign

states (d).

The following cases relate to the collision of the positive

laws of Italy with the law of the provinces ; consequently to

a collision of laws within the limits of the Roman state.

3. The obligation of a fidepromissor did not in most cases,

like that of a fidcjussor, pass to his heirs
;
but exceptionally

this transmission took place when the fidepromissor was a

foreigner, and belonged to a provincial town whose positive

law differed in this respect from the Roman law ().

4. A Lex Furia had appointed that the obligation of the spon-

sores and fidepromissores should be extinguished by the lapse

of two years, as well as that several co-sureties of this kind

should only be bound in part, not for the whole debt. This

law, however, applied only to Italy, not to the provinces (/);
that is, it was binding only for the citizens of municipalities

in Italy, not for the citizens of provincial towns, even when
these had the Roman citizenship (</).

5. There was a class of freedmen who became by manu-

mission neither cives nor Latini, but only peregrini, and that

with quite peculiar restrictions (dedititiorum numero). Of these

it is said that they could make no testament, neither as Roman

citizens, because they had not that rank
;
nor as peregrini,

because they were not citizens of any particular town, so as

to be able to test according to its municipal law
(7i).

The

(<l) Gains, i. 92, compared with 89.

(e) Gaius, iii. 120 :

' Praeterea spousoris et fidepromissoris lieres non

tenetur, nisi si de peregrine fidepromissore quseramus, et alio jure ciritas

ejiis utatur.'
1

It might be remarked that, iu stating the rule, the sponsor, as
well as tbejitleprontissor, is named, but is not afterwards mentioned in the

exception. This is explained by the circumstance, th&t peregrini could not
be spomores at all. Gaius, iii. 93.

(/) Gaius, iii. 121, 122.

(//) The sponsores, who are assumed to be provincials in 121, 122,
must necessarily have had the Roman cii'itas

; see above, note e. JRudorff

attempts to give the Lex Furia a narrower limitation (Zeitschrift, xiv.

p. 441), according to which it would no longer belong to this place. The
more minute investigation of this point would lead us too far.

(A) Ulpian, xx. 14 :

' Latinus Junianus, item is qui dedititiorum
iiumero est, testamentuni facere non potest . . . qui dedititiorum numero
est, quoniarn nee quasi civis Komanus testari potest, cutn sit peregriuus,
nee quasi peregrinus, quoniam nullius certai cicitatis civis est, ut adversus

leges civitatis suie testetur.' Instead of the evidently correct reading, civis

est, the manuscript reads sciens, which many have tried to defend in a
forced and unsatisfactory manner. Adversus means here, not

'

against,'
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reason of this is to be found apparently in the following

assumption : If this peregrinus were the citizen of a pro-
vincial town which recognised the right of testing and pre-
scribed certain rules for it, he could, by observing these rules,

make a valid testament as well in Eome as in his native city.

But he cannot do so, because he is not a citizen of any

municipality ( 351, n).

6. Finally, the well-known fact may still be mentioned,
that the peculiar marriage law of the Latin cities was lost

when these obtained the Roman citizenship (i).

It would be very rash to seek to deduce, from these few

isolated sentences, exhaustive rules for the treatment of the

collision of different territorial laws
; yet the following leading

points of view cannot be mistaken :

A. In a contract between two citizens of different states,

the purely positive law of the foreign state cannot

militate against either of the parties ; they are rather

to be judged according to the jus gentium (/j). Yet,

for political reasons, the contrary may be prescribed
in particular cases (No. 1).

B. The right of citizenship in a particular town usually
determines for each individual to what positive law he

is personally subject, and according to which, there-

fore, he must be judged (No. 3, 4, and 5).

There are two other kinds of dicta of the Eoman jurists,

which may easily be regarded as rules relating to the observ-

ance of the local law, but which are not so in fact
;

so that it

is necessary to give a special warning against their employ-
ment in the present inquiry.

1. Those isolated passages which, in the interpretation and

application of juridical facts, refer us to local customs, but

which would be wrongly understood of local rules of law. So,

in the interpretation of an indefinite or ambiguous contract,

that is to be understood as the probable intention of the

' in violation of,' but,
' in conformity with,'

' in terms of,' these laws. Just
so in L. 5, de usurp. (41, 3). Others would correct it to secundum. See

Lachmann, Zeitschrift, ix. p. 203.

(i) Gellius, lib. 4, c. 4.

(k) Comp. above, 348, c.
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parties which is usually practised in the district (I). Yet by
this is evidently meant, not the rule of law in that district,

but rather that to which people are there actually accustomed,

which they are in the habit of doing often. One important

application of this general rule of construction is found in the

warranties which sellers of valuable commodities have to give :

these also must be in accordance with the custom of the

country, i.e. similar to the securities which it is the custom

voluntarily to grant (m).

Further, the amount of moratory interest is to be deter-

mined according to the usual rate of interest in the locality at

the time (). Exactly in the same way, the amount of interest

which a factor may charge on the cash he advances (o). In

both passages it is not a local rule of law that is spoken of by
which the rate of interest is there determined, but the rate of

interest as it was at the moment in the money market of the

place. The reason of this rule was, that that interest was

intended to give the lender a real compensation for the use of

his money ;
which compensation could only be measured by

the profit he could otherwise have obtained from the actual

possession of it.

2. But, secondly, those passages are much more important
which speak of the three classes of free inhabitants of the

Eoman empire (civcs, Lcdini, peregrini), and which might pos-

sibly be regarded as determining the subordination of indivi-

duals to a particular positive law. For from this division might
arise the idea that the jus civile was administered to the first

class (civcs), and the jus gentium to the two inferior classes. But

(Z) L. 34, de R. 1. (50, 17) :

'
. . . id sequamur, quod in regions in qua

actum est frequentatur.'

(m) L. 6, de evict. (21, 2). For the same reason such a guarantee, the

dt/plte stipulatio, was, at least in regard to important subjects of sale,

universally imported into the obligations of the seller. L. 31, 20, de led.

ed. (21, 1) ;
L. 2; L. 37, pr. 1, de evict. (21, 2). Other applications of the

same rule of interpretation (as to Testaments) are found in L. 21, 1, qui
test. (28, 1), L. 50, 3, de kg. 1 (30 un.), L. 18, 3, de instructo (33, 7).
It will be shown below ( 372), however, that in the subject of this volume
an indirect use is to be made of the passages here rejected.

(M) L. 1, pr. dc usurls (22, 1) :
'

. . . usurarum modus ex more regionis,
ubi contractum est, constituitur.'

(o) L. 37, de usuris (22, 1) :

'

. . . debere dici usuras venire, eas autem,
<]uee, in regione frequentantur ut est in b. f. judiciis constitutum

'

(that is,

the same moratory interest that is mentioned in the preceding passage).

Comp. also L. 10, 3, mand. (17, 1) ;
L. 7, 10, de admin. (26, 7).
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this idea must be entirely rejected. That classification was ex-

tremely important for the capacity of individuals to have rights,

since the civcs had connubiuin and eommercium, the Latinus

had eommercium without connubium, the peregrinus neither of

these two capacities (p}. On the other hand, that classifica-

tion has 110 connection with the subject before us, viz. with the

system of positive rules of law applicable to each individual.

Some examples will put this beyond a doubt. The rules of

the jus gentium, no less than those of the jus civile, were applied
to the civcs. The Latinus Junianus, although as Latinus he

had testamentifactio, could make no testament, because this was

specially forbidden to him (q). But his son was a free-born

Latinus, who was not affected by this prohibition ;
and if he

made a testament, as by his status as Latinus he was entitled

to do (note q), his succession was governed by the rules of the

liereditas, and so according to the strictest jus civile, which

therefore was necessarily applicable to him.

Still less than the passages referred to can we use in our

inquiry those texts of the Roman law which only mention

quite generally the regard paid to a local customary law,

without presupposing or indicating an opposition between

different local laws (the case of a collision) (r~).

See above, vol. ii. 64, 66. To this subject of capacity for rights,
and not to the system of territorial law applicable to individuals (with
which alone we have here to do), belongs also the maxim, that the stipula-
tion in the formula, spondes? spondeo, could be used only by Roman
citizens, not by peregrini. Gaius, iii. 93.

(q) Ulpian, xx. 14. Ulpian says expressly ( 8, ibid.) that he was not
without the right of testamentifactio (and consequently only that positive

prohibition stood in the way). Besides, the testament depended on the

form of mancipation ;
and thus the testamentifactio was equivalent to the

eommercium, or capacity for mancipation, which belonged to Latiui of all

sorts. Ulpian, xix. 4, 5.

(r) Among these are perhaps the following passages : L. 1, 15, de inspic.
venire (25, 4) ;

L. 19, C. de locato (4, 65). To the same order belongs the

mention of the chirographa and syngraplix, as a '

genus obligations proprium
peregriuoruin.' Gaius, iii. 134. As to the special passages on the rule :

locus regit actum, cf. below, 382.



120 EFFECTS OF ORIGO AND DOMICILIUM. [ 35*7.

SECT. XIV. ( 357.)

THE ROMAN DOCTRINE OF ORIGO AND DOMICILIUM

EFFECT OF THESE RELATIONS.

(CONTINUATION.)

It appears from the foregoing investigation, that the con-

nection of an individual with a particular urban community

had three effects, the person so belonging to it being subject,

(1) to the burdens, (2) to the forum, (3) to the particular

positive law of this community. These three effects were

intimately connected, and might therefore be regarded as being

of the same kind. But we have now to point out an important

difference between them.

When a person belonged to several municipalities, whether

by origo or by domicile, he was liable to the municipal burdens,

and subject to the jurisdiction of each of them
;
so that a real

concurrence existed among the claims of these cities to the

same person. Such a concurrence was impossible as to the

subordination of the person to the municipal law of different

places, for that implies a contradiction. The same person

might be sued before different magistrates at the choice of the

plaintiff, but he could not be judged according to different,

and perhaps contradictory, rules of law. Subjection to one

local law only was therefore possible ;
and it was necessary for

this purpose to make a decisive election between the various

cities.

I hold it to be indubitable, that when a person had origo

and domicile in two different cities, the local law to which that

person was subject was determined by origo, and not by domi-

cile. For this opinion there are the following grounds : First,

the origo was the closer and in itself superior tie, compared

with domicile, which depends on an arbitrary and capricious

choice. Secondly, it was earlier in time, since it was consti-

tuted by birth, while the domicile elsewhere existing could have

arisen only by a later act of will
;
but there is no reason what-

ever why the territorial law once established in respect to the

person should he changed. In the third place, several of the

texts of the Koman jurists already referred to point to this result,
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inasmuch as they say: 'Si ... alio jure civitas cjus ntatur'

( 356, c),
and '

quouiam nullius certre civitatis civis est
'

( 356, 7t) ;
which expressions plainly refer to origo, and not

to domicile, as the test of the local law applicable to the person.

If we accept the rule here laid down, there still remain to

be determined the following cases, which are not decided by it.

First, a person could have origo in several places at once :

in one place by birth, in another by adoption, or by allection

(351). In such a case, without doubt, the earlier citizenship

consequently that arising from birth was preferable, because

there existed no ground for assuming a change of the personal

law. The citizenship of the city of Home, which every muni-

ccps had along with his particular citizenship ( 352), was

certainly not taken into account in determining the personal

law
;
but rather the law of the latter was alone regarded.

1

In the second place, a man could be entirely without a

municipal citizenship ( 351), while he had a domicile. In this

case the domicile necessarily served as the test of the personal

law to be applied to him.
2

Lastly, the cases remain to be considered in which a person

had citizenship in no city ( 351), and at the same time had a

domicile either in several cities or in none ( 354). How the

Eomans may have determined such cases with them certainly

very rare cannot be shown by direct evidence from our law

sources. We shall return to this in the examination of the

modern law ( 359).

1
[Bar, 2, n. 6, questions this, so far as concerns the later period of

the empire, when the more important consequences of the civitas Romana
were entirely within the region of private law. He refers to the known

object of the constitution of Caracalla, viz. to obtain from the successions

of peregrini the taxes previously paid only by those of Roman citizens

(Gibbon, c. vi.) ;
and asks,

' How could the Roman law of succession be

applied to the citizens of the municipia, unless their family relations, their

capacity for rights, and their capacity to act were governed by Roman
law ? According to the view here taken by Savigny, collisions must have

been frequent between the Roman law and the particular laws of these

cities
;
and the absence of cases of such collision in the law sources, admitted

by Savigny, would be quite, unaccountable.' Gellius, N. A. iv. 4, mentions

that when the Roman civitas was conferred on the Latin cities, these lost

their peculiar marriage law.]
2

[Bar, 29/H., contends that domicile could never in the Roman empire,
after Caracalla, have any influence whatever on the personal law of indi-

viduals, both because no persons could, as he thinks, be without origo (see

351, note ?<)>
and because no municipalities had then particular laws.]
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With regard to these rules relating to the territorial law,

we must repeat the remark above made as to the judiciary

system, that the universality of these rules must be asserted

for the age of the old jurists ;
while in earlier times, in conse-

quence of the peculiar constitution of many provinces, they
are to be admitted only with exceptions ().

SECT. XV. ( 358.)

ORIGO AND DOMICILIUM IN MODERN LAW.

It is not difficult to show that this Eoman doctrine cf

origo and domicilium is no longer applicable in our modern

law, especially in the common law of Germany, and that at

most some particular portions of it remain
;
for the doctrine

had its foundation and condition in the urban territories, which

were spread like a network over the whole soil of the Roman

empire, and consequently in the urban communities, which

were the means of connecting their individual inhabitants

with the state
;

so that all individuals with few exceptions

were subject, as citizens of municipalities, to manifold and

permanent personal obligations ( 351).
This fundamental principle of the Eoman constitution

with reference to the various parts of the state territory, no

longer exists in modern times. In Germany, indeed, the towns

have for many centuries formed an important element in the

constitution, as well in the empire as in its particular provinces,

yet only an isolated portion, along with other constituents

generally still more important ;
so that here the division of the

whole country into nothing but urban territories and communi-

ties could never be asserted.
1 In this respect, other modern

states are in the same position as Germany ;
in Italy only there

is still to some extent a state of things which, though imper-

(n) This applies particularly to Sicily, according to the passages above

cited from Cicero ( 355, ?<), in which the courts and laws are named

together as privileges of the Sicilians. Cap. 13 :

' domi certet suis legibus.'

Cap. 24 :
'

postulant, ut se ad leges suas rejiciat.' Cap. 37 :
' ut cives inter

se leglbus suis agerent.'
1
[See Eichhorn, uber den Ursprung der Stadtischen Verfassung in Deutsch-

land, in the Zeitsclirift filr geschichtliche RechtswissenscJiaft, i. 147-247
;

Savigny, Vermischte Schriften, v. 183 (Das Prcussisclie Stadteordnung).]
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fectly, reminds us not only of the condition of the Eomau

empire, but is in fact to be regarded as a remnant of it.

If the foundation of that Eoman doctrine of oriyo and

domicilium has disappeared, the legal relations depending upon
it (munera, forum, urban law as the law of the person) can no

longer be spoken of in the Eoman sense. This is particularly

clear as to origo, that is, the municipal citizenship assumed to

belong to every individual, while a certain kind of survivance

may be admitted for the more abstract nature of domicilium.

Modern writers have long ago perceived and admitted that

in this matter the position of our jurisprudence is utterly differ-

ent from that of the Eomans. They have not indeed seen

the whole extent of the change, because none of them have

understood the true and complete connection of these Eoman

legal institutions
;
but in one respect jurisdiction they ob-

served this
;
and here they unanimously admit that the Eoman

forum oriyinis, in its primitive signification, has entirely disap-

peared, and that at most there remains in modern law something

analogous, but subordinate in rank, and a mere subsidiary re-

source in rare cases (a). If any one had doubted whether a

complete change had really taken place in the conditions of

this subject, he must have been convinced of it by the fact,

that even the conceptions and technical terms of the Eomans

appear quite obscure and confused to the moderns. For the

reason of this is, not that the sources of the Eoman law are

here particularly indistinct or fragmentary (which is not the

case), but simply that the contents of those law sources are

so little adapted to the circumstances of our time.

The alteration that has taken place might be regarded as

consisting only in the disappearance of the one half (the oriyo)

from the Eoman law, while the other half (the domicilium} has

continued unchanged ;
but this view can be held as correct

only in a very restricted sense.

The practical significance of the Eoman domicilium was

always referred back to the urban community and its territory ;

for domicile, as much as citizenship, could constitute member-

() Lauterbach, de domicilio, 13, 14, 50 ; Schilter, ex. 13, 24
; Stryk,

v. 1, 17, 18
; Gliick, vol. vi. p. 261. [See Grant v Pedie, 1825, 1 W.

and S. 716. For the effect given by the French and some modern codes to

national character in founding jurisdiction, see Demangeat's Fcelix, No. 149

seq., vol. i. p. 284 sq. et al.; \Yestlake, 113 seqq., 379
; infra, 359.]
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ship of an urban community ( 351, 353). This exclusive

practical significance no longer exists, or rather, it has taken

another form.

On the contrary, the way in which domicile arises, and is

lost again ( 353, 354), is just the same Avith us as in the

Roman law
;
and in this respect the rules of the Roman law

are still quite applicable.

The line between what is and is not applicable in the whole

teaching of the Romans on this subject will be made plainer,

by considering separately the three effects which Roman law

attaches to domicile as well as to citizenship ( 355, 356).
1. Municipal burdens (munera) may here be put out of view

altogether, as they related to exclusively Roman circumstances.

2. Jurisdiction (forum domicilii). This effect of domi-

cile not only remains in modern law, but it is still more

important than it was among the Romans
;
for with them the

forum originis very often co-existed with the forum domicilii,

so that the
plaintij^inight

choose between the two
( 355).

"With us, origo in the Roman sense has vanished
;
and thus

the forum domicilii is now the only ordinary and regular fori'ni

of every man.

But this jurisdiction, like domicile itself, upon which it

depends, has now a signification different from what it had in

the Roman law. It no longer relates, as it did there, uni-

versally and necessarily to the judicial authority over a muni-

cipal territory to which the domicile refers, but to a judicial

territory and local jurisdiction which may have very various

origins and limits, and may or may not coincide with the

boundaries of a municipal territory.

3. The particular territorial law to which, as his personal

law, every individual is subject. Here we repeat the observa-

tion which has been made with respect to jurisdiction. This

effect of domicile has not only remained, but has become still

more exclusively applicable, and therefore more important, than

it was among the Romans
;
but at the same time it has, like

the forum domicilii, acquired with us a different meaning.
This subject is more important for the purpose of the pre-

sent inquiry than all the rest
; indeed, it is on account of it

alone that all the other questions here treated of have been

brought within the limits of this investigation. It must there-
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fore be the subject of a separate and independent examination

( 359).

Before quitting the subject of this great and generally

acknowledged difference that has arisen in the transition from

the Roman state of things into ours, it must be mentioned as

a singularity, that in a little European country the law has

come to resemble the Eoman law on this subject above de-

scribed. There is an origo different from domicile, but with a

decided preponderance over it, which is not a remnant of the

Eomau, and just as little an imitation of it
;
and has this

peculiarity, that it depends not exclusively upon a municipal

citizenship, but upon nativity or citizenship in some com-

munity or other, whether it be urban or rural. This state of

things is found in most of the German cantons of Switzer-

land, where nativity (Heimathsrecht) in a particular commune,
which is at the same time a condition for acquiring the citizen-

ship of the canton, is decisive for many of the most important

legal relations, in preference to the domicile which may have

been chosen elsewhere. It is so, in particular, for the capacity
to have rights, and the capacity for acting ;

it regulates the

law of marriage, paternal power, guardianship, as well as that

of testamentary and intestate succession. For many of these

legal relations not merely the local law, but also the forum-
is determined by oriyo (citizenship of a commune), in preference
to domicile

;
it is so with the actions of divorce, and those re-

lating to successions. All these rules are founded partly upon
old custom, partly on treaties concluded between many of the

cantons (&).

SECT. XVI.
( 359.)

ORIGO AND DOMICILIUM IN MODERN LAW.

(CONTINUATION.)

In modern law, domicile is to be regarded as determining,
in the ordinary case, the particular territorial law to which, as

(ft) Offzielle Sammlung der das SchweizeriscJie StaatsrecJtt letreffcnde

Actenstucke, vol. ii. pp. 34, 36, 39, ZUrick 1822, 4to. I owe tins informa-
tion as to Switzerland to a friendly communication from Keller.
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his personal law, every individual is subject ( 358); and this

proposition has at all times found general acceptance (). That,

therefore, becomes for us the normal condition, which, in the

Eoman law, was necessarily admitted only exceptionally for

those persons who happened to have proper citizenship in no

city, and therefore were without origo ( 357). In order to

show its relation both to the Eoman law and to the kindred

rule as to jurisdiction above referred to, this principle of modern

law may be thus stated : 1 . Among the Eomans, the forum

originis subsisted alongside of theforum domicilii, both having

equal authority ;
with us, the forum originis, in the Eoman

sense, has disappeared, theforum domicilii alone remains. 2.

With the Eomans, the lex originis was the personal territorial

law of individuals, and the lex domicilii only exceptionally for

those who happened to have no origo ;
* with us, the lex domi-

cilii is the only regular criterion of the territorial personal law

of individuals (&).

Although, then, this exceedingly important principle, which

furnishes the foundation for the whole of the following inquiry,

is very generally admitted as a rule, it is still necessary to

define it more minutely in two respects.

First, in modern times, domicile, in regard to territorial law,

has another meaning and other limits than in Eoman law, just

as has been already observed in respect of jurisdiction ( 358).

With the Eomans, the lex originis, as well as the lex domicilii,

was always the local law of a definite territory ( 356) ;
with us,

on the contrary, the unity of a territorial law, just like the juris-

(o) Compare the writers referred to in 358, note a, and Eichhorn,
Dentsches Redd, 34. For the concurrence of foreign lawyers, the follow-

ing testimonies are to be noted : Projet du Code Civil, Paris 1801, 8vo,

pp. Iv. Ivi.
; Rocco, lib. ii. c. 8, where, likewise, mere domicile is recognised

as the basis of the territorial law for individuals, quite in a different way
from (political) naturalization, of which he treats in lib. i. c. 10. Story,
c. 3 and 4.

1

\_V. supra, 351, note u, and 357, note 2.]

(ft) I have already ( 356) noticed the connection between forum (ori-

t/inis, domicilii) and lex (originis, domicilii). This connection is manifest

not only in Roman law, but also in many purely practical consequences of

modern law, as e.g. in the rule that persons exempted from the ordinary
local jurisdiction of a place are not subject to its laws. Eichhorn, Deutsches

Recht, 34. It would be wrong, however, to make an unqualified and
exclusive assertion of this connection, which would be inconvenient on
account of the frequent concurrence of different kinds of jurisdiction (e.g.

domicilii and rei sitie).
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diction, has very various sources and limits (c) ;
and it is only

by accident that the territorial law coincides with the boundaries

of a municipal territory, and is the law of a city. If, there-

fore, we wish to obtain for this relation the advantage of a

fitting designation, we must first give it a special technical

name
;
and perhaps the word Gcsetzsprengel (territory of a law,

rcssort d'une loi] might be suitable, and would be easily under-

stood from its similarity to the common word Gerichtsprengel

(territory of a court, rcssort d'un tribunal*). Only it is here

to be understood that the word Gesetz (statute, positive law),

as well as lex domicilii, is taken in a wide sense for every rule

of the positive law, without distinguishing whether it may have

originated by a proper statute or by customary law.

In the second place, we might be tempted to allow unlimited

influence to this rule as to the lex domicilii, only in the case of

collision between the particular laws of one and the same state

( 347), but not in the collision between the laws of sovereign

states ( 348). It might be held that, in such collisions, not

domicile, but rather the state connection the relation of alle-

giance would be the regulator ;
for in several great statesO *~J ^-J

minute provisions have been made as to the acquisition and

loss of national character
;
and it might seem to follow, that in

these states the application of the territorial law to individuals

would from that time be determined by national character, and

not by domicile
;
in which case a modified return to the

Roman notion of oriyo (as different from domiciliuni) might
occur.

This supposition is not without plausibility in the French

law, which contains minute provisions as to the origin and ex-

tinction of the quality of a Francais (cT).
To this is added the

provision that the personal status of the Francais (I'dtat ct la

capacite), even when he resides abroad, is to be determined

(c) These differences in the nature and demarcation of territorial laws

have already been spoken of in 347.

(rZ) Code Civil, art. 9-13, 17-21. The citoijen is different from the

Franqais, and the term indicates political rights, art. 7. Foslix, too (pp.

36-39) [t. i. p. 52 sqq.], speaks first of nationalite as criterion of the local

law to be applied, but then takes this word as equivalent to domicile. He
is not, therefore, in antagonism with the view which prevails among the

common law writers. [See Lord "VVestbury's distinction between political

status and civil status, of which latter domicile is the universal criterion, in-

Udny v Udmj, June 3, 1869, 7 Macph. 89, 99, L. R. 1 Sc. Ap. 441.]



128 OEIGO AND DOMICILIUM [ 359.

according to French law (c) ; further, that every Franca it

enjoys all droits civils (/). This last proposition might be

supposed to mean that foreigners may not enjoy droits civils in

Trance, and thus to revive the Boman distinction between nVf.s

and percgrini in the doctrine of capacity for rights. But, apart

from the fact that the French jurists have very confused and

erroneous notions of the droits civils (r/), nearly the same rights

are conceded to foreigners as to the Fran^ais (/*).
Hence the

practical importance of the notion of a Franca is is much less

than it seems at first sight, and appears chiefly in the doctrine

of capacity for acting, under which head we shall return to

this subject.
2

In Prussia a law has lately been passed as to the origin and

extinction of the quality of a Prussian or Prussian subject (*');

and in this case, too, we might be induced to regulate by this

law, independently of domicile, the applicability of the Prussian

law to individuals (&). But, in fact, there is even less ground
for this than in French law. That enactment concerns only

relations of public law
;
and according to the general laws of

Prussia, the personal law of individuals is undoubtedly deter-

mined by domicile, without any distinction between natives

and foreigners (I).

In the English law, too, and the American law founded on

it, it might be imagined that the notion of state connection, in

itself different from that of domicile, would be taken as the

fundamental principle. But Story, who proceeds entirely on

the notions of the English law, assumes, notwithstanding, the

(0 Code Civil, art. 3. See below, 363, at the end of the section.

(/) Code Ciril, art. 8.

(.?) See vol. ii. p. 154.

(A) Code Ciril, art. 11, where the principle of reciprocity is established,
which is now tending almost everywhere to a complete equality of capacity
for rights between natives and foreigners.

2
[See 363 /.]

(0 Gctctz of 31 Dec. 1842 (G. S. 1843, p. 15).

(/,) The law cited expressly says that the quality of Prussian is neither

acquired nor lost by the fact of domicile alone.

(/) Ally. Landncht, Einleitumj, 23, 24, 34. This is confirmed by
the numerous treaties with neighbouring German states, in which domicile

is recognised for the subjects of both parties as the only foundation of

ordinary personal jurisdiction, without mentioning the possibility of a dif-

ferent relation as subjects. I refer, only as examples, to the treaties with

Weimar, 1824, art. 8, and Saxony, 1839, art. 8 (G. S. 1824, p. 150
; 1839,

p. 354).
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idea of domicile as fundamental, and that precisely in the

sense in which it is applied by writers on Roman law (chap.
3 and 4).

Domicile, therefore, must be recognised as, in fact, the uni-

versal principle of determination
;
and so the writers referred

to above ( 358, ) have treated it as the true foundation of

the subject-relation (in respect to private law).

The principle, that domicile determines as well jurisdiction

(forum domicilii) as the local law of the person (lex domicilii),

is insufficient for two possible cases, and for these cases, there-

fore, needs some addition. It may happen that the person
whose forum or whose local law we have to determine may
either have several domiciles or none at all

( 354).
In the first case, no difficulty arises in respect to the forum.

This is completely established at each of the different places
of domicile, and the plaintiff has a free choice, just as in the

Roman law
( 355).

For the local law of the person a similar determination is

not possible ;
but one of the several places where domicile

simultaneously exists, must be selected as exclusively fixing the

law.
3

I have no hesitation in preferring for this purpose that

place at which the domicile was first established, and that

because there is no sufficient reason for supposing a change to

have taken place in the local law to which the person has once

subjected himself by acquiring the first domicile (111).

3
[See below, 375, w.]

(in) On the same principle, we arrived at a similar decision above,
when in Roman law the same person had citizenship at several places
( 357). Meier, de Conjiictu Legum, p. 16, concurs with the assertion here
made. [British courts require a longer period of residence, and stronger
indicia of permanency, for the purpose of fixing the domicile of succession,
i.e. generally the domicile which fixes the local law, than for the purpose
of founding jurisdiction. Hence, in England at least, the word ' domicile

'

is confined to the former use ; and the phrase
'

domicile of jurisdiction
'

is

regarded as an improper use of the word. The doctrine which has been
laid down in cases of matrimonial jurisdiction appears to arise from a
consideration of the hardship and anomaly of compelling a wife to defend
in any foreign country in which a husband may take up his abode. See
Pitt v Pitt, and other authorities, supra, p. 00. Perhaps that hardship
might be prevented by the reservation suggested by Lord "Westbury in

that case. Certainly the principle of such decisions is not to be extended

beyond this class of cases in which it is laid down. See generally Philli-

more, iv. 46 sec^. ; Westlake, 34, 316, 379.]
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The second case for which the principle above established

is insufficient, and therefore requires an addition, is when the

person whose forum or whose local law we have to discover has,

for the present, no domicile.

This will generally occur when the person has formerly

had, demonstrably, a true domicile, but has lost it without

choosing a new one. Then we have to regard this formero o

domicile as fixing the question ;
and here, again, as in the

previous case (note ni), for want of a sufficient reason for

supposing a change. And from the same standpoint is to be

decided the last remaining question the case in which that

person had at no previous time established any domicile
;
for

in such a case we must go back to a period when he had a

domicile without any choice of his own. This is the time of

birth, at which the domicile of the legitimate child is that

which the father has at the time (-).

This, then, is origo, in the sense of our modern law
;
and in

respect of the forum originis, the matter has always been so

apprehended by sound lawyers (o), although the confusion with

the mere place of birth ( 350, ),
and often, too, an indis-

tinct conception of the relation of this to the Eoman notion

of origo, have prevented it from being correctly understood.

In order to guard against every future confusion in this last

respect, I will here briefly repeat the distinction, as it results

from the whole previous discussion. The Eomans designate

as origo the citizenship acquired by his birth. We call by the

name of origo the fiction that a man has a domicile at the place

where his father's domicile was at the time of his birth.

The idea, then, of origo, or of extraction (H&rkunft} in the

sense of the modern law, is to be applied alike to jurisdiction,

as forum originis, and to the local law of the person, as lex

originis.

(w) See above, 353 (with the more precise exposition there added).
Voet. (v. 1, 92 fin.) agrees with this opinion, and assigns the proper
reason. Meier, de Conflictu Legum, p. 14, looks to the place of birth, which
as such is quite immaterial. In fact, however, the two places will generally
be the same.

(o) The Prussian code correctly adopts this sense. There is, indeed,
in the Allg. Landrccltt Einl. 25, the indefinite expression,

' Ort der Her-

kunft;' and it could be understood of the mere place of birth. But the

Ally. Ger. Ordnung, i. 2, 17, 18, explains the 'Herkunft' and the forum
originis expressly as the forum of {lie parents.
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In this assertion we are not contradicting the declarations

of the Boinan law, the determination of which upon this case

I left for a time unsettled ( 357). I rather believe that the

Romans would have decided precisely thus, if such a case had
occurred to them. There is a presumption for this, not only
in the intrinsic reasonableness which has been above established

in regard to modern law, and which they were just as able to

recognise as we are, but also in a distinct decision on a kindred

and exactly similar case, resting on the same principle. The
freedman could freely choose his domicile, independently of

the domicile of his patron ( 353, v). Yet it is said that the

domicile of the freedman is determined by that of his patron ;

and just so the domicile of the freedman's children, and even
that of the slaves whom he in his turn manumits (p). The

apparent contradiction between these rules is thus to be re-

conciled. At the moment of manumission, the liberated

slave has no other domicile than that of his patron, to whose

family he has hitherto belonged. He retains this domicile

until it is changed by his own free will
;
that is, so long as

no such change can be proved. The same domicile therefore

must, till then, continue to attach to all the persons dependent
on him (children and freedmen), until these effect a change by
acquiring a domicile of their own. These decisions of the

Roman jurists evidently rest on the same principle which has

been assigned above for the oriyo of the modern Roman law
;

and they leave hardly a doubt that the Romans would have

given to the son of a freeborn man, if he had acquired no
domicile of his own, that which his father had at his birth.

We must here notice particularly a singular, but among
modern writers a very common technical, expression : domi-

cilium originis (q). According to the Roman usage, this col-

location of words is contradictory, as these expressions indi-

cated two different, independent grounds of subjection. As
used by the modern jurists, it means : the domicile of a man

(p) See above, 353, u. The passages which decide this are : L. 6,

3, L. 22, pr. ad mun. (50, 1) ;
and for the correct understanding of these

passages, it is specially necessary to compare: Zeituclmft filr yescliiclit-
liche Rechtsicissenscltaft, vol. ix. p. 98. [Savigny. VermiscJit'e Schriften, iii.

245.]

(7) Schilter, ex. 13. 24
; Lauterbach, de doinidUo, 13. Thomasius,

<h Vagabundo, 44-68, criticises this expression, but involves himself in
insufferable and utterly fruitless subtleties.
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which is constituted not by his own free will, but by his

descent, and which, therefore, in some sort rests on a fiction.

We might, indeed, advance a little further in casuistry, and

ask, what law is applicable to a man for whom neither a self-

elected nor a paternal domicile can be discovered ? This

question may arise when the man dies, and his intestate

succession is to be determined. Scarcely any course will be

possible but to assume his residence at the time to be the

domicile, and therefore (if the question relates to succession)

the place at which he has died.
4 In the case of foundlings,

the place where they were found may be held as their domi-

cile, with reservation of a change if they acquire a permanent
residence at another place for the purpose of education,

whether it be in a public establishment or with private

persons (r).

SECT. XVII.
(

3 GO.)

TRANSITION TO THE LEGAL RELATIONS.

We have now reached a point of our inquiry which forms

one of its larger sections, and at which a retrospect of the

part we have traversed seems proper.

The course of our inquiry has been the following : A legal

principle was sought for, from which to deduce the subordina-

tion of the individual to a particular local law, and conse-

quently the relation of the person to a particular territory

( 345). Such a legal principle was found in Eoman law,

in municipal citizenship (origo), and, in default of this, in

domicile within a particular urban territory ( 350-357).
Domicile in a particular territory ( 358, 359) came in

place of this principle in modern law.

It was at the same time acknowledged that this principle
can only form a foundation for the solution of our problem,

4
[This is agreeable to the principle of Lord Thurlow, that residence is

prima fade evidence of domicile. Bruce v Bmce, 3 Pat. Ap. 168
;
6 Bro.

566
;
2 B. and P. 230 n. Of course this principle is applicable only in the

absence of every other indication.]

(r) Liude, Lehrbuch, % 89.
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and cannot be itself regarded as such a solution
;

for it is not

enough, in order to this solution, to regard the person in its

abstract existence (as in the rule above laid down); it must

rather be contemplated in quite another point of view, as

entering into a wide circle of acquired rights, as the possessor
of these rights, and thus, it may be, coming under the authority
of the most various laws

( 345).

While, therefore, the object of our inquiry has hitherto

been the person as to whom we sought out the tie connecting
him with a particular locality, the territory of a special law,

our attention must now be directed to the legal relations, for

which we have to establish a similar connection with a definite

locality a particular legal territory. But in order to bring
the two parts of the investigation nearer to one another by
the analogies of language, we can say that, in the sequel, a

definite seat is to be sought for each class of legal relations.

Following out this idea, I will here repeat the formula

which has already been laid down in another connection

( 348), and according to which the whole problem comes

to be

To discover for every legal relation (case) that legal territory

to ivhich, in its proper nature, it belongs or is subject

(in which it has its seat].

This formula is, in essentials, equally applicable to the

collision of local laws of the same state and of different states.

Only by the complete solution of this problem will it be

possible to make a safe and exhaustive application to actual

life of any principles that shall be established
;
and from this

standpoint we can describe the previous investigation as the

theoretical part of the whole subject, the following as the

practical part.

In this inquiry some general points of view must be fre-

quently mentioned. A preliminary survey of these will greatly

facilitate the future application of them.

1. Attention has already been called to the intimate con-

nection between the forum and the territorial law which

already existed among the Romans, and which has not been

lost in modern law
( 356, 359). This connection depended,

as to the person, on the obedience which was due as well to
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the magistrate as to the local law
; consequently on an equal

subjection of the person to the two powers over him. A
similar twofold subjection must "be established for the legal

relations
; yet this intimate connection must not be supposed

to amount to complete identity. Such an idea is excluded

by the fact, that in many cases a plurality of jurisdictions is

admissible, while there can never be more than one local law

applicable.

2. The local law for every legal relation is liable to be

very extensively influenced by the free-will of the persons

interested, who may voluntarily subject themselves to the

authority of a particular law, although this influence must not

be regarded as unlimited. This voluntary subjection is also

efficacious in regard to the competent forum for particular

legal relations.

Voluntary subjection to a local law is manifested in various

kinds and degrees. Sometimes it consists in the free choice

of a particular local law to regulate a matter where another

law might have been preferred ; as, for example, in obligatory

contracts, in which the freely elected local law is itself to be

regarded as a part of the contract. In other cases, that

voluntary subjection is manifested in the mere acquisition of

a right, thus e.g. in the acquisition of a landed estate in a

foreign territory, in which case the acquirer has indeed full

power to abstain from the acquisition ;
but when he completes it,

must necessarily recognise the local law as governing the estate.

Two questions are always to be attended to in the applica-

tion of a local law, as a consequence of voluntary submission

to it : With what conditions is it to be invested, since an

express declaration will generally be wanting ? In what cases

is it admissible, or excluded by contrary absolute statutes ?

The great influence of this voluntary submision to the

territorial law has always been very generally recognised.
1

It

1
[' The regard which is paid to the lex loci contractus does not arise from

any blind deference to the law of a foreign country, but it is founded on
the legal presumption that the parties had in view the law of the country
where the contract was executed, and intended to bind themselves accord-

ingly,' except in ' contracts relative to real estate,'
' where the parties had

the law of another kingdom in view,' 'or where the lex loci is in itself

unjust, or contra bonos mores,' etc. Lord Robertson in Edmonstone v

Edmonstone, 1 June 1816
; Ferg. Cons. Rep. 397, 19 F. C. 139, 147, 148.

The effect given to the choice of a particular law by the parties, is exern-
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might have been doubted in Roman, law, according to which

personal dependence on a particular local law was chiefly

determined by municipal citizenship ( 357), which every one

normally obtained, not by his own free will, but by birth

( 352). But every possible doubt disappears in modern law,

in which personal subjection to a particular local law is

determined by domicile
;

for as domicile itself is fixed by

perfectly free choice, so in regard to particular legal relations

the normal faculty of subjecting oneself at will to any terri-

torial law admits of no doubt.

This voluntary subjection appears sometimes as unilateral

(as in acquiring property and other real rights) sometimes

takes place by the concurrence of several persons (as in obli-

gatory contracts). One might be disposed to regard this last

case as itself a contract namely, a tacit one
;
but this view

would not be strictly correct. A positive volition, with distinct

consciousness, is presupposed in every contract. This does not

always exist in the case of voluntary submission. It is rather

presumed, by a general rule of law, that that which is re-

quired by the necessity of the case is intended, so long as a

distinct intention to the contrary is not expressed. The dis-

tinction certainly a somewhat subtle one between this pre-

sumed subjection and the contract, will find an important

application below ( 379, No. 3), in which the distinction itself

will be made still plainer.

plified in Earl of Stair v Head, 1844, 6 D. 904, where a marriage contract

of Scotch spouses domiciled in England provided that
' the import and effect

of this contract, and all matters and questions connected with the intended

marriage, shall be construed and regulated by the law of Scotland.' The

rights of parties on the predecease of the wife still domiciled in England,
were accordingly regulated by Scotch law. It would seem also that the use

of technical legal terms of a country different from the place of domicile or

of execution, creates a presumption that a document was intended to be

construed according to the rules of that country. At least this is so in the

case of testamentary writings, when the technical language used is that of

the forum of administration, or of the situs of real estate disposed of.

Rainsford v Maxwell, 1852, 14 D. 450
; Ferguson v Marjoribanks, 1853,

15 D. 637. Another example of express appointment of the law regulating
the incidents of a contract, is found in the usual clause in policies of marine

insurance, that the underwriters are to be liable 'as per foreign adjustment.'
See 374, Note A. So we shall see that the rules laid down for ascertain-

ing the lex contractus are founded on the presumed intention of the parties.

See Lord Mansfield in Robinson v Bland, 2 Burr. 1077, 1078
,
2 Keufs

Com. 575 (460); Story, 489; infra, 372, notes; Lord Brougham in

Don v Lipmann, 1857, 2 S. and M'L. 724, 5 Cl. and F. 1.]
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Although great unanimity prevails as to the influence which

voluntary submission to a particular local law actually exercises,

,1 must yet object to a mode of expression which has lately

come into use. Modern writers are accustomed to designate

this very general effect of the free will as autonomy () a tech-

nical expression which has been applied, from an early time, as

indicating a very peculiar relation in the development of the

German law
; namely, the competence of the nobility and of

many corporations independently to regulate their own relations

by a kind of internal legislation (&). In this sense the expres-

sion is indispensable ;
and its usefulness in the proper meaning-

is impaired by its superfluous application to the entirely

dissimilar relations of the subject with which we are here

engaged, which gains nothing by it in clearness and distinctness.

If this phase be justified by asserting that the parties subject

themselves to a law (already subsisting), and in that sense

assign a law to themselves, the same is true in a still higher

degree of the free choice of domicile
;
and yet no one thinks

of describing that as the result of autonomy. Accordingly it

seems advisable, in regard to voluntary subjection to any local

law, the choice of domicile, and the countless other voluntary
actions from which legal consequences flow, to avoid the word

autonomy (c).

3. If we contemplate from a general point of view the treat-

ment of the questions before us, as it appears during several

centuries in writers, in the practice of courts, and even in

the legislation of different nations, we discover an evident

change, and indeed an advance, in one and the same direction.

A rigid separation between different states formerly prevailed,

in place of which an ever-increasing approximation has been

taking place. Corresponding with this, a remarkable diminution

of previous differences of opinion has manifested itself among
the writers of various nations. Two facts already mentioned

(a) "Wiichter, ii. p. 35
; Mittermaier, Deutsches Reclit, 30, 31

;
Eich-

horn, Deutsches Recht, 34, 37 ; Foelix, p. 134 [i. 202].

(&) Eichhorn, Deutsches Reclit, 20, 25, 30
; Rechtsgeschichte, vol.

ii. 346
; Phillips, Deutsches Re<-ht, vol. i. p. 89, vol. ii. p. 73

; Puchta,

Geu-olmlieitsreclit, vol. i. pp. 155-160, vol. ii. p. 107.

(c) Cornp. also Puchta, Geicohnhcitsrecht, vol. i. p. 158, vol. ii. p. 107.

In the phraseology here censured, there is a confusion similar to that by
which the acts which originate legal relations are placed in the same rank
with the law sources. See above, vol. i. 6, note b.
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( 348) testify to this altered tendency: the more general re-

cognition of the equal legal capacity of natives and foreigners,

and the increasing agreement as to many propositions of a

universal customary law on the questions with which we are

engaged. If the development of the law thus begun is noL

disturbed by unforeseen external circumstances, it may be

expected that it will at length lead to a complete accord in the

treatment of questions of collision in all states. Such an accord

might be brought about by means of juridical science, and the

practice of the tribunals guided by it. It could also be effected

by a positive law, agreed to and enacted by all states, with

respect to the collision of territorial laws. I do not say that

this is likely, or even that it would be more convenient and

salutary than mere scientific agreement ;
but the notion of such

a law may serve as a standard to test every rule that we shall

lay down as to collision. We have always to ask ourselves

whether such a rule would be well adapted for reception into

that common statute law of all nations.

In the midst of this approximation, one chief point remains,

around which the strongest contradictions have continually
clustered. The older German law starts from a sharp distinc-

tion between property in immoveable things on the one side,

and moveable corporeal property, together with all other means
and estate (particularly obligations), on the other side. If this

distinction is preserved, we shall be led to decide questions as

to immoveable property altogether according to the law of the

place where it is situated, and therefore, in many of the most

important cases, to separate it entirely from the rest of the

estate. If the distinction be given up, the estate of all kinds

conies to be treated alike in many such cases. This very im-

portant difference will hereafter be more minutely dealt with,

first, in regard to real rights, but especially in succession,

and in regard to the property of married persons. As the

question is of a general nature, it seems to require a preliminary
notice here.

On impartial consideration, it must be admitted that the

great changes in respect of property and commerce which have

taken place in modern times, tend to the abandonment of that

sharp distinction. The opponents of this opinion do not in-

deed ignore the great difficulty as to details which now results
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from maintaining the distinction
;
but they are accustomed to

look somewhat contemptuously upon this circumstance, assert-

ing that such an inconvenience ought not to hinder us from

adhering to correct principles. This argument might be allowed

if the question related to a mere difficulty of the judge, whose

trouble and labour would be lessened by assimilating the twro

kinds of property. But the difficulties and disadvantages affect

the parties themselves to whom the laws are to be applied ;
and

we must never forget that rules of law are made for the parties,

whose real interests it is their purpose impartially to further,

and that the interests of parties are not to be made subservient

to the uniformity or consistency of the rules of law.

Let us examine more closely what principle could possibly

be endangered by removing that difficulty. We might sup-

pose the interest of our own fellow-subjects to be imperilled,

if in some cases a landed estate in our country were to fall

by inheritance, according to the rules of a foreign country,

to a foreigner, instead of a native. But the opposite result

might as probably occur, in the particular case, in applying the

foreign rules of law
;
and besides, every such danger, if people

Avill use that word, is completely removed by the reciprocity we
have assumed to exist. Or it might be supposed that the dig-

nity and independence of our country would be endangered, if

foreign rules of law were applied to the succession to an estate

on its soil. But this objection also is refuted by the supposed

reciprocity, which, more generally viewed, resolves itself into

an international community of law, as the foundation and

highest aim of our whole doctrine ( 348).
This conflict of opinion has, in fact, arisen thus : German

writers have in modern times ever been more and more inclined

to give up the strict separation between immoveable and other

estates
;
so much so, that Eomanists and Germanists are here

quite agreed. The English writers, on the contrary, with the

Americans (whose doctrine is founded on the same basis of the

common law), adhere to the distinction with great tenacity (d),

and the French writers appear to take the same side. The

(//) The Norman feudal law, which still governs to a great extent the
transference of landed property in England, has not been without influence

on the continuance of this principle in that country. [See "Westlake,

09-74.]
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practice of the courts appears, by a very natural mutual action

and reaction, to go everywhere hand in hand with the writers.

SECT. XVIIL (361.)

TRANSITION TO PARTICULAR LEGAL RELATIONS.

(CONTINUATION.)

We shall next endeavour to ascertain, for the legal relation

of every class, to what territory it belongs, and therefore, as it

were, to discover its seat
( 360). A comparative view of the

legal relations themselves must form the basis of this inquiry (a).

The centre of every legal relation is the person as having the

right or interest in it, and the legal position (status Zustand)
of the person itself must be fixed first of all. This is effected

by ascertaining two kinds of conditions : the conditions under

which a person can be interested in legal relations (capacity

for rights) ;
and the conditions under which, by his own free

will, he can become interested in legal relations (capacity to

act). This twofold capacity is usually called the absolute

status (Zustand) of the person.

Around this centre (the abstract person) the acquired rights

arrange themselves in their manifold forms. They may be

reduced to two principal classes, which are distinguished with

reference to their objects : Family Law (Familienrecht), and

Property Law (Vermogensrecht).
To property law, or the law of patrimonial rights, belong,

in the first place, rights to particular things (real rights), then

rights in particular actions of certain persons (law of obliga-

tions, of which the law of actions is to be regarded as one

branch).

The rights constituting property (patrimonial rights) are

found as a technical unity in succession, which has for its

(a) Compare above, 345, and vol. i. 53-58. Capacity for rights
and capacity to act are expounded above, vols. ii. and iii.

;
the law of

actions in vols. v. vi. and vii. It is of course understood that this inquiry,
as well as the whole work, is confined to the substantive part of the private

law, so that the law of procedure and criminal law must be excluded from
it. See vol. i. 1 [and Introduction].
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object the estate in its abstract conception and indefinite

contents.

The family appears partly in its original nature as a per-

manent mode of life (pure family law), partly in the important

influence which its various branches exercise upon property

(applied family law). It is to be contemplated in the three

forms which alone remain in modern Roman law marriage,

paternal power, guardianship since the law of slavery, which

was preserved to the latest period of Roman law, has long since

disappeared.

From this view we obtain, as a guide for the sequel of this

inquiry, the following series of legal relations :

I. Status of the person in itself (capacity for rights, and

capacity to act).

II. Law of things.

III. Law of obligations.

IV. Succession.

V. Family law (Domestic Relations).

A. Marriage.
B. Paternal power.

C. Guardianship.

With regard to every legal relation belonging to one of

these classes, we have now to determine by what rule the

collision of different local laws is to be regulated. The formal

principle to be applied to the solution of this problem has

already ( 360) been specified viz. to ascertain the seat (the

home) of every legal relation (which must be clearly dis-

tinguished from the domicile of the person) ;
this territorial law

must be applied in every case of collision. The relations of

fact which may come into consideration in determining this,

and among which, therefore, a choice will always be made
wThen the seat of particular legal relations has to be fixed, are

as follows :

The domicile of any person concerned in the legal relation.

The place where a thing which is the object of the legal

relation is situated.

The place of a juridical act, which has been or is to be

done.

The place of the tribunal which has to decide a lawsuit.
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Attempts have been made at different times to find a mate-

rial principle for the determination of all possible questions of

collision. I will here compare the most important efforts of

this kind. The test of each will be, whether it corresponds

with the formal principle before laid down; that is to say,

whether, in fact, the true seat of every legal relation can be

certainly discovered by means of it. All these attempts, how-

ever, must appear beforehand to be of very doubtful augury,

because the various legal relations are of such diverse nature,

that they can hardly be reduced under a common absolute rule

as to their seat.

1. The division of statuta personalia, rcalia, mixta
(li).

This division is found in a very immature form as early as

Bartolus (c),
and was more fully developed only towards the

close of the sixteenth century (d).

By personal statutes are meant those which have for their

object principcditer the person and its qualities, although they

may contain besides rules relating to property.

Those are called real statutes which deal principaliter with

things (that is to say, immoveable things), though persons may
also be mentioned.

Mixed statutes, according to some, are those which have

neither of the two (person or thing) for their object, but rather

acts (c) ; according to others, those which include both person

and thing at once. These two definitions are apparently con-

flicting, yet they run into one another.

The practical significance of these ideas is this : We start

from the question, what statutes are to be applied even beyond
the territory of the legislator ;

and it is answered in the follow-
V O

ing way : Personal statutes are to be applied to all persons

who have their domicile in the territory of the legislator, even if

a foreign judge has to decide. Eeal statutes are applicable to

all immoveables situated in the territory of the legislator, again

(li) This has already been indicated at the end of 345, and in 347.

Wachter treats of it at length, i. pp. 256-261, pp. 270-311
;

cf. also Fcelix,

19 seq.; Story, 12 seq.

(c) Bartolus in L. 1, C. de summa trinitatc. The principal text is quoted
in Wachter, i. pp. 272-274.

(d) Argentrseus, N. 5, 6, 7, 8. There is a short and clear abridgment

by J. Voet. 2-4.

(e) Sometimes they are further limited to the form of acts. J. Voet.

4.
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without distinguishing whether a native or a foreign judge has

to decide. Mixed statutes, finally, are applicable to all acts

done in the territory of the legislator, whether the decision is

given in the same country or not. Such is a general view of

the whole matter
;
but in details there are innumerable dif-

ferences of opinion, according as the limits of the classes them-

selves, as well as of their practical application, are drawn in

one direction or another.

This doctrine cannot be rejected as entirely erroneous, since

it admits of the most opposite constructions and applications,

among which, no doubt, we may find some that are quite cor-

rect. On the other hand, it is quite unsatisfactory, because it

is both incomplete and ambiguous, and therefore altogether

useless as a foundation for this part of our subject.

Many modern writers have asserted that this doctrine has

been definitively received as a universal customary law (/).

The correctness of this assertion is not only without proof,

but is entirely impossible, since the opinions of writers, with

which the decisions of the courts are more or less in unison,

are widely diverse, and can therefore afford no evidence of a

general custom. The only part of this statement which we

can admit as true, is the fact that almost all writers, even to a

very recent period, make use of the technical terms in question

(personal and real statutes along with mixed) in treating of

this subject. But as they attach to them entirely different

ideas and rules, the residuum of truth in the assertion is

quite unimportant.
The sharp distinction between immoveable and other

property above noticed ( 360, No. 3) is usually placed

in juxtaposition with this doctrine, in this way, that the

advocates of that distinction attach special importance
l
to the

notion of real statutes, which has much less interest for their

opponents.

(/) Thibaut, Pamlekten, 38 ; Kierulff, pp. 75-82.
1
[Hence Schliffner observes ( 20) that modern writers have ceased to

attach importance to the ideas originally involved in the phrases
' real

' and
'

personal statutes,' and have used thetn merely as received technical terms.

The expression
'

personal statute
' was employed to signify the laws in

force at the domicile of a person, the term l

real statute
'

to signify the lex

rei (immobUis') sits?
; and for brevity he uses them so in his treatise. It

can hardly be said that his remark applies to the use of the terms in British

and American la\r, although that is sufficiently loose.]
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2. Where there is doubt, every legal relation is to be

determined, as a general rule, according to the law of the

domicile of the person whom it concerns. This takes place,

therefore, in all cases in which a special exception cannot be

established Qy).

At first sight this proposition seems to be connected with

the very generally accepted rule, which I also have recognised,

according to which domicile is the bond that connects a person
with a particular legal territory ( 359, ).

On closer ex-

amination, it is found to be in a quite different position. The
law that governs the person as such is not necessarily the law

that governs the particular legal relation in which that person

may be concerned, and through which he may come under the

authority of the most different laws ( 360). The local law

of the person may indeed be applicable for some of his legal

relations, and thus that proposition is found in many cases to

be correct. But such a coincidence is quite accidental, the

principle has in itself no claim to be universally applicable to

the particular legal relations, and we cannot escape from the

necessity of ascertaining with complete impartiality to what

law each of them is properly subject.

There is, besides, the important fact, that the larger number
of legal relations concern not a single person, but several.

In such cases this principle leaves us quite helpless, since

we cannot find out from it which of the persons affected by
the legal relation shall fix by his domicile the local law to be

applied.

Lastly, we must entirely object to the form in which this

alleged principle is presented to us. It is said to apply usually,
or in cases of doubt

; therefore, only when the authority of

another local law cannot be established
(Ji).

Thus the conclu-

siveness of the principle appears to be assumed in advance for

the numerous cases iii which plausible reasons, weighty autho-

rities, decisions in courts, are adduced for one opinion or the

other. Here, therefore, the usage of the civil procedure is to

some extent adopted, in which every one on whom the burden

(</) Eichhorn, DeutscJies Itccht, 34
; Goschen, Vorlesungen, vol. i.

p. Ill; Puchta, Pandekten, 113, and Vorlesungen tiler die Pandekten,
113. (Puchta adopts this principle only in collisions of local law within

the same state.) TVachter, ii. pp. 9-12, declares against this principle.

(/O So especially Puchta, Pamlcktcn, 113, note I.
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of proof lies loses his cause if he does not succeed in his

proof. I cannot approve this method of dealing with the

matter. On the contrary, the legal territory to which every
case (legal relation) naturally belongs, must be independently

sought out and ascertained, in such a way that no general

presumption, for or against, shall be mixed up in the investi-

gation. This objection is raised not only against the last-

mentioned unsound principle, but it is equally applicable to

that which follows.

3. Every legal relation is to be judged, in general, accord-

ing to the place of the court, that is to say, by the laws of the

land to which the judge belongs. This principle is applied

only to the collision of the laws of different states, not to the

collision of the particular laws of the same state
(z). But

if it be admitted as true, there is no reason why it should

not be applied also to the conflicting particular laws of the

same state.

The apparent truth of this proposition consists in the fact

that every lawgiver has exclusive authority over his country,

and is therefore not obliged to suffer within that territory the

intermixture of any foreign law
; or, which is the same thing

from another point of view, that every judge is called to ad-

minister the laws of his own state only (&). This ground would

be decisive, if the prevailing view of modern legislation were

the jealous maintenance of its own authority. But this is not

a matter of course
;
but rather the question presents itself, in

the first instance, whether the domestic legislation in its spirit

and tendency forbids, as a rule, the application of any foreign

law to legal relations that come in contact with more than one

legal territory (I).
A modern writer gives to this view the

following very appropriate expression : We will admit that

every judge has to administer the laws of his own country ;
but

then he must apply them only to the persons and the cases for

(i) Wiichter, i. pp. 261-270 (whose whole work treats only of the laws
of different states); Puchta, Pandekten, 113, Vorlesungen, 113. This

view is contested by Schaffner, 24-29
; Kori, Archiv. vol. xxvii. p. 312.

[Bar, 24, 25.]

(7c) This proposition is also akin, apparently, to the affinity before

established ( 3GO) between the jurisdiction and the territorial law
;
but

its advocates err in exaggerating this relationship into actual identity.

(/) This is also admitted to be correct by the advocate of the opinion
which is here examined. Wiichter, i. p. 262.
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which they are made. Whether, then, the legislator has in-

tended his law to apply to cases (legal relations) in themselves

doubtful, and in which there is a collision of territorial laws :

this, says that writer, is the only difficult point (HI).

If we consider without prejudice the question thus raised,

w-e must be convinced that the leading principle of modern

legislation and practice does not consist in the jealous main-

tenance of its own exclusive authority; nay, that there is rather

a tendency to the promotion of a true community of law, and

therefore to the treatment of cases of conflict according to the

essence arid requirements of each legal relation, without respect

to the limits of states and the territory of their laws ( 348).
But if we accept as correct this leading principle of the

modern legal development (in legislation and practice), we
must necessarily reject the proposition that the judge has, as

a rule, to decide according to the laws of his own country
when a collision occurs. This proposition disturbs and

hinders the desirable and gradually approaching accord in

deciding cases of conflict in different states. It could not

possibly, therefore, be admitted into a general statute of all

states as to the collision of local laws, if such should ever

be attempted ( 360, p. 137).

There is also a special reason which makes the application

of this principle very dangerous. In many cases of collision

jurisdiction is equally competent at several places, so that the

plaintiff in the particular suit has the choice of the forum.

Thus, if this principle prevails, the territorial law to be

administered in any case is made to depend not only on

accidental circumstances, but even on the mere will of a

single party. But a principle that leads to such results

cannot possibly be regarded as correct. The hardships and

arbitrariness to which the principle may lead is very striking,

if we imagine it applied to the countries in which the Land-

sassiat'
2 has full sway ().

00 Thbl. Handelsrecht, vol. i. p. 28.
2
[The Landsassiat is a rule peculiar to certain German states, by which

the acquisition of certain kinds of property, or of rights in such property,
involves complete personal subjection to the law of the country, arid the

necessity of taking an oath of allegiance. See references in Heffter, Europ.
rolkerrecttt, 61.]

O) Eichhorn, Deutsclics RecJit, % 75. There is also a special objection

K
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In conclusion, however, the true elements of the principle

here contested must be noted, and the rather because the

admission of them may perhaps facilitate the reconciliation of

conflicting opinions.

A. If the judge finds a domestic law on the question of

conflict, he must follow it unreservedly, even if it

should not coincide with his own theoretical view

( 347, 348). The adoption of this rule will, how-

ever, seldom lead us very far, for the statutes as to

the treatment of collisions are generally but the

expression of an incomplete and unsatisfactory theory.

B. The judge must never apply a foreign territorial law,

if its application is excluded by the limits above fixed

for the legal community of independent states ( 349).
The most important consequences of this rule will be

exhibited below in 365. Thereby it will become

apparent that the practical difference between this

theory and the view which I maintain is, in fact, not

so great as it at first appears.

C. The judge must always apply the law of his own state,

if the question concerns not a relation of the sub-

stantive law, but a point of legal procedure. To this

category belong not only forms and rules of proce-

dure proper, but also, in part, the rules of the law of

actions. Here, however, as the demarcation is often

very difficult, great caution must be used, and regard

must always be had to the true nature and purpose of

the particular legal institutes. Very many rules are

to the principle, in the fact that several local laws may exist within the

territory of a judge, and that it would then remain undecided, in any case,

which of them he should administer, which of them should be the ruling
one. Seuffert, Archie, fur Entscheidungen dcr obersten Gericlitshofe in den

deutsclien Staaten, vol. ii. No. 4. [It has constantly been laid down that

the law applicable to a case must be independent of the choice of the

plaintiff.
' Pluribus in locis nos aliquando defeudere tenemur uec propterea

negotium judicatur ex more loci ubi judicatur.' Rodenburg, ii. 2, 4, 5.

See Bar, 44. A partial reception of the view criticised in the text seems
to have taken place in America. It was said by the court in a leading
case :

' In the conflict of laws, it must often be a matter of doubt which
should prevail ;

and whenever a doubt does exist, the court which decides

will prefer the laws of its own country to that of the stranger.' Saul v His

Creditors, 17 Mart. La. 569, 595
; Story, 28

;
Olivier v Townes, 2 Mart.

La. N.S. 93. This is certainly very questionable, both in principle and in

the practical consequences to which it may lead.]
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only in appearance rules of procedure, and really con-

cern the legal relation itself.
3

4. Every legal relation must be judged according to the

local law of that territory within which it has come into

i .- istence (o).

This principle is not only arbitrary, because the place of

origin in itself, and irrespective of the circumstances in which

the legal relation may have been brought into existence, cannot

determine the local law to be applied ;
but it has only the

appearance of a substantive principle, while it is in reality of a

merely formal nature. For the place where each legal relation

comes into existence, in the juridical sense, can only be known

by more minute examination of its specific nature ; and in this

a predominant and capital regard paid to the place of origin

will only obstruct us.

5. That local law should always be applied by which vested

rights shall be kept intact (p).

This principle leads into a complete circle
;
for we can only

know what are vested rights, if we know beforehand by what

local law we are to decide as to their complete acquisition.

In this general survey we must notice, lastly, some of the

comprehensive codes that have been promulgated, in recent

times, in the greater European states.

The Allgemeine Landrecht of Prussia (q) very distinctly

recognises the principle of equality before the law, in its treat-

ment of native subjects and foreigners (r] ;
and where excep-

tions occur, these are not at all intended to secure for the

domestic law an exclusive authority over foreigners, but they
are rather benevolently directed to protect legal acts from the

invalidity which might be derived from the collision of local

laws
(s). The general prevalence, at the time of its compila-

tion, of the doctrine of real and personal statutes had a marked

,

3
[An important example of this laws as to prescription will be dis-

cussed under 374. See also Bar, 64, p. 213.]

(o) Schliffner, 82. Compare on the other side, Wachter, ii. p. 32.

[Bar, 21.]

(p) Compare as to this proposition, Wachter, ii. pp. 1-9. [Bar,

23.]

(ff) Compare A. L. R. Einleitung, 23-35.

(r) A. L. R. Einl 34.

00 A. L. R. EM. 27, 35.
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influence on the terms of these passages of the Landreclit (t} ;

and it is just the imperfection of this theory that has mainly
caused the doubts and disputes that have lately arisen on one

of the most important practical points, of which we shall after-

wards have to speak in treating of succession ( 378).
The French code contains but a few rules that can be

regarded as determining questions of collision
; yet it also

unambiguously recognises the equality as to legal rights of

natives and foreigners (n}.

The Austrian code is similar to the Prussian (v). It ac-

knowledges the equal rights of foreigners and natives, and has

well-intended provisions for the maintenance of legal acts,

similar to those of the Prussian law (w).

SECT. XIX.
( 362.)

I. STATUS OF THE PERSON (CAPACITY TO HAVE RIGHTS
AND CAPACITY TO ACT).

In judging of the various conditions and qualities (Zu-

stande) of a person, whereby the capacity for rights and the

capacity to act are determined, a pure and simple application

of that local law to which the person himself belongs by his

domicile, is the only possible course
( 359).

This principle, it is true, has not remained uncontradicted ().
But the number of its supporters is so overwhelming, that it

may, notwithstanding, be described as an almost universal

opinion ;
it has even been confirmed by a universal consuetu-

dinary law in Germany (&). This, too, is the proper significa-

tion of personal statutes, to which notion so much importance
was attached in former times ( 361, No. 1).

It would be a mistake, however, to estimate this accord as

very complete ;
it is in great measure only apparent. The

following distinction was very early attempted, and has lately

(<) Bornemann, Preuss. Recht, 2d ed. vol. i. p. 52. Koch, Preuss.

Jlecht, vol. i. p. 129.

(?<) Code Civil, arts. 3, 11-13. Cf. above, 358, notes d to li.

(v) Oesterreich. Gesetzbuch, 4, 33-37. (u?) Ibid. 33-35.

(a) So e.g. in J. Voet. 7. See other opponents in Wiichter, ii. pp. 162,
163

;
and Fcelix, p. 121 [i. 181].

(6) Wachter, ii. pp. 162, 163, 175, 177.
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been asserted with great emphasis (c). We are to distinguish

between the mere abstract existence of the legal qualities of a

person and the legal effects of these qualities ;
that is to say,

the rights and limitations of the person arising out of them.

The qualities themselves must be judged according to the local

law of the domicile
;
but the legal consequences not according

to it, but according to another local law. What law ? Of

this we have to speak afterwards. The advocates of this dis-

tinction, therefore, restrict to the abstract qualities or conditions

themselves the generally received opinion, and the universal

consuetudinary law depending on it.

The meaning of this distinction will become clear from, the

following instances : Among the qualities themselves are those

of the ward, the pupil, the minor, the prodigal; also of females,

of the married woman, of legitimate or illegitimate children,

etc. The question, therefore, whether any one is under age
or not, that is to say, what is the limit of minority, is to be

-decided according to the law of the domicile. On the other

hand, the rights and restrictions of the minor are among the

juridical effects, and are therefore, by this doctrine, not to be

judged according to the law of the domicile.
1

(c) Hert, 5, 8, 11, 22
; Meier, p. 14

; Mittermaier, Deutsclies Reclit,

30, p. 118 (7th ed.) ;
but especially Wachter, ii. pp. 163, 175, 184.

1
[In the great scarcity of authority in British law on the subject of

status properly so called, which in this country is almost always confounded
with family law, it would be rash to say that either the one view or the

other of this question has prevailed. In truth, the question has hardly
been asked. In Birtwliistle v Vardell, the judges expressed opinions which
seem to involve a recognition of the distinction of Hert and Wachter.
Lord Tenterden said :

' We adopt the laws of all Christian countries as to

marriage, but it by no means follows that we are to adopt all the con-

sequences of such marriages which are recognised in foreign countries
;

it

is sufficient if we admit all such consequences as follow from a lawful

marriage solemnized in this country.' 5 B. and C. 452. This view was

adopted by Tindal, C. J., giving the opinion of all the judges, 7 C. and F.

935
;
1 Rob. App. 627 ;

and cf. per Alexander, C. B., 2 C. and F. 575. So
in Johnstone v Beattie, 1 Cl. and F. 42, 114, etc., the law lords laid it down,
that while the status of a foreign father would be recognised in England,
he would be allowed to exercise his paternal authority only within the

limits allowed by the law of England to English parents. These dicta,

however, may be referred to the principle of laws affecting morals (ante,

349) ; they are merely obiter, they are spoken rather with reference to

a question of family law and not of status, and they have been somewhat
limited by later authorities. See below, 380

; Bar, 43, 44, pp. 143,
149 ; Westlake, 70, 146, 400

; Fraser, On Parent and Child, 589
; Dicey,

On Domicile, p. 163 sqq.]
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At all times, however, many writers have made no such

distinction, but have determined the legal effects, as well as

the qualities themselves, solely according to the law of the

person's domicile (d). And in accordance with them, I too

must altogether reject this distinction. I maintain it to be

arbitrary and illogical ;
for any real ground for drawing such

a line is entirely wanting. If we look into the matter closely,

we find no other difference than this, that many personal

qualities or states are known by specific names, while others

are not. But this accidental and indifferent circumstance can

afford no reason for applying to them different territorial laws.

We call him major who possesses the fullest capacity to

act, attainable by age. It is therefore only a name for certain

legal effects, for the negation of previous limitations of capacity.

So we call him a minor who does not yet possess that full

capacity. It is a name for the negation of the condition of

perfect capacity. If a law lays down, in regard to minority

itself, certain degrees of capacity, without affixing to them

specific names, no ground can be discovered why these degrees

of capacity, just as much as the commencement of complete

capacity, should not be judged by the law of the domicile. This

assertion willbecome still more evident by the following example :

The defenders of that distinction admit that a Frenchman

twenty-one years old must be regarded as major and of full

capacity in Prussia, where twenty-four years and likewise in

the countries of the Eoman law, where twenty-five years are

the terms of full age; for by article 488 of the French code,

he has received the rank of majeur, and has accordingly an

essential quality to which the law of the domicile is to be

applied. But the same code allows to minors, partly at sixteen,

partly at fifteen and eighteen, years of age, certain more limited

powers, without constituting them a special class with a specific

name
(e).

This is therefore, according to that theory, no

essential quality, but merely a legal effect, a specially con-

stituted restriction of the person ;
and the law of the domicile

does not apply to it.

00 Argeutrseus, N. 47, 48, 49
; Rodenburg, torn. i. c. 3, 4-10

;

Boullenois, torn. i. pp. 145-198; Huber, 12; Fcelix, p. 126 [i. 187].
With regard to married women and the tutory of women, see many other

supporters of this opinion in Wachter, ii. p. 167.

(e) Code Civil, 903, 904, 477, 478.
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The following may serve as another example : By many
positive laws, women require the concurrence of a guardian
in their juridical acts

; by others, married women need the

consent of the husband. If, therefore, a woman performs a

juridical act abroad, then, as a logical result of that doctrine,

only the existence of the mere personal quality would bo

judged by the law of the domicile
;
that is to say, the question

whether she is a woman (as distinguished from a man), or a

married woman (in contradistinction to a maiden or widow).
On the contrary, the necessary concurrence of the guardian,
or the consent of the husband, would not be judged of ac-

cording to the law of the domicile, since these things are some

of the legal consequences and limitations (/).

I now come to the question : What local law other than

that of the domicile is applied by the assertors of that dis-

tinction, when the legal consequences of personal qualities are

to be determined ? As to this there are the following dis-

cordant opinions.

In former times an attempt was made to apply to this case

the distinction of real statutes when immoveable property was

in question, so that one and the same person might have

a quite different capacity to act in respect of his foreign

immoveables, and in respect of the rest of his estate. This

opinion now obtains little credit in Germany (ff).

(/) This is in fact the opinion of Wachter, ii. p. 180, who is thereby-
led to apply to the acts of our countrywomen abroad quite different rules

of collision from those which we allow to the acts of foreign women among
us. [See Ilderton v llderton, 2 H. Bl. 145

;
Birtwhistle v VardeU, 2 C.

and F. 571 ;
9 Bligh, N. R. 82. Bar, 53, says that the diversity of

opinion on this question arises from the fact that some writers have in

view a curatory of women, which is merely a protective formality in more

important transactions, in which case the lex loci actus is applicable ;

while others speak with reference to a real incapacity to act, where the

guardian's consent 'supplements her will,' and is necessary to the validity
of her acts.]

(g) Wachter, ii. pp. 103, 16-1. [This doctrine is applied in British courts.

Birtwhistle v Vanlt/l, supra ; Fenton v Livingstone, 27 May 1856, 18 D.

865
;
rev. 15 July 1859, 3 Macq. 497

;
Shedden v Patrick, 1 Macq. 535

;

Re Doit's Estate, 4 Drew 194, 27 L. J. Ch. 98. It has not only the effect,

as Lord Brougham points out in Birtwhistle v Vardell, of making a man
bastard in one country and legitimate in another

;
but in one and the same

country he is regarded as bastard when he claims an estate in land, and

legitimate when he seeks to obtain personal succession. See opp. in Patrick
v Sliedden, M. App. Foreign, 6

;
5 Pat. App. 194

; Story, 93
;
and AVest-

lake's argument against the English rule ( 90 sqq.), from which the Scotch

court, in Fenton v Livingstone, vainly strove to escape.]



152 STATUS OF THE PERSON [ 3G2.

Others hold that the effects of the personal qualities are to

be judged by the law of the place where a juridical act is

performed (7i).
This opinion must also be rejected on special

grounds, irrespective of the general argument against the

theory. If he who enters into a contract abroad has more

extensive capacity to act at his domicile than at the place of

the contract, it cannot be assumed that he has chosen, in this

contract, to subject himself to a local law, according to which

it would be invalid
;
but voluntary submission (the so-called

autonomy) is the only ground on which the law prevailing at

the place of the contract can be made applicable. But if,

conversely, the contracting party has a more restricted capacity
to act at his domicile than at the place of the contract, so

that the contract, if entered into at the domicile, would be

invalid, it would be illogical for the law of the domicile to

disallow the contract, and yet to authorize it when made with

the aid of a short journey ;
on the contrary, that law will

prevent him as well from subjecting himself to the foreign law

as from entering into .the contract. There is no need to mix

up with this question the intention to evade the law (in

fraudem legis).

The latest defender of this distinction maintains, on the

other hand, that the consequences of the personal qualities are

to be decided according to the territorial law of the judge who
determines each case (note c).

I must, in the first place, urge

against this opinion the reasons which have before been

adduced against the whole distinction between the abstract

qualities and their effects
; and, in addition, the other reasons

which pronounce against the territorial law of the deciding-

judge as an absolute and exhaustive rule
( 361, No. 3).

And here especially it must be remembered how harsh the

application of that opinion appears in the countries where the

Landsassiat is in full force
;

for every one who has a paltry
land estate in such a country might be subjected, at the

pleasure of his adversary, to a foreign law, for the determina-

tion of the legal consequences of his own personal qualities.

It is therefore my opinion, that every one is to be judged
as to his personal status always by the law of his domicile,

(7i) Meier, p. 14. Mittermaier takes the opposite view : Deutsclies RecJit.

31, p. 120.
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whether the judgment is at home or abroad, and whether the

personal quality itself, or its legal effects, be the object of the

judgment."
The practical difficulties, however, that may be connected

with the application of this principle in particular cases must
not be ignored. In contracting with a foreigner, it may some-

times be difficult to ascertain the territorial law of his

domicile
;
but this difficulty is not removed, but only made

less frequent, by the distinction which has been rejected.

Nothing therefore remains but to make minute inquiries in

such cases inquiries, indeed, which are necessary in regard
to the individual circumstances of the foreigner, irrespective

of the foreign territorial law. But if any one should desire

more facility and certainty in this department of law, he must

expect it only by means of positive legislation. What can be

done in this way will immediately be shown in the survey of

modern statutes on this subject.

2
[Notwithstanding the uncertainty and peculiarities of British law on

this subject, the general rule, that the law of the domicile as to status follows
the person everywhere (jiersonam sequitur sicut unibra), has been frequently
stated, subject to limitations

; e.g. Ftnton v Livingstone, and Birtwliistle v
Vardell, supra. It is to be observed, however, that such dicta occur in

cases of legitimacy in which the law of domicile (but not the actual but
the birth domicile) admittedly furnishes the general rule. In regard to

contracts, the tendency at least of English and American law is certainly
in favour of the lex loci contractus, as regulating, for instance, the age of

majority and the liabilities of minors. Story, 82, 103
; Burge, i. 125 :

Westlake, 897 sqq. ; Dicey On Domicil, p. 177 sqq. ;
Male v Roberta, 3

Esp. 163
; Ending v Smith, 2 Hagg. 371, 889

;
Simonin v Maillac, 2 Sw.

and Tr. 67. See also Sottomayor v De Barros, L. R. 3, P. D. 1, 47 L. J.,

Pr. D. and Adni. 23, and Mr. Foote's remarks on it at pp. 29 sqq., 261 sqq.,
et al. It is reasonable to expect, from a man who contracts in a country,
a competent knowledge of the law of contracts of that country (Lord
Stowell in Dalrymple v Dalrymple, 2 Hag. Cons. 61) ;

but not that a person
contracting with a foreigner, apparently of full age, shall satisfy himself of
his capacity according to foreign law. But see Bar, 45, and infra, Note
A, p. 164, and Note A, p. 171. Mr. Fraser (Parent and Child, p. 583)
regards the application of a foreign law affording greater protection to

minors than the law of the place of the contract, as a question of circum-
stances. As to the law of the domicile in cases where no contract is in

question, see Re Hellmann's Will, L. R. 2 Eq. 363, and ^harton, Con/7.
of Laws, % 112 sqq. ;

Saul v His Creditors, 17 Mart. (Louisiana) 596
;

Phillimore, iv. 742.]
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SECT. XX. ( 363.)

STATUS OF THE PERSON (CAPACITY TO HAVE RIGHTS
AND CAPACITY TO ACT).

(CONTINUATION.)

We have now to consider what is found in the most

important modern codes as to this question.

I. The Prussian Allgemeine Landrecht gives the first place

to the following proposition :

' The personal qualities and

capacities (Eigenschafte und Befugnisse) of a man are judged

by the positive laws of the jurisdiction under which he has

his proper domicile
'

(a}. This rule relates to Prussian subjects,

and does not distinguish whether they exercise their capacities

(the chief of which is the capacity to act) at the domicile

itself, or at another place in the native land, which has, it

may be, another territorial law as to such capacities, or, lastly,

abroad.

For foreigners this is the rule :

' Also subjects of foreign

states, who live or carry on business in these lands, must be

judged according to the preceding rule' (&).

So far all agrees with the principles above stated. A
perfectly equal treatment of foreigners and natives, universal

determination of the personal status, of the capacity to act,

according to the law of the domicile of the person, whether

this be a domestic or a foreign law.

But two questions remain for discussion, which have been

already thrown out in regard to the common law. First, Are

only the abstract qualities here intended, or are their legal

consequences also to be judged according to the law of the

domicile? ( 362). If it were merely said in 23, 'the

personal qualities,' the first or narrower meaning might be

assigned to the words
;
but as there is added ' and capacities,'

the rule must be referred also to the legal consequences of the

qualities : it is to be decided for every one by the law of his

domicile, not only whether or not he is minor, but also what,

being minor, he can and cannot do. If any doubt remained,

() A. L. R. Einl. 23. Detailed provisions follow in 24-27.

(b) L. R. Einl 34.
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it would be entirely removed by some subsequent passages of

the law, in which the subject-matter to be determined by the

law of the domicile is designated as capacity to act (Fahigkeit
zu hancleln) (c), and in terms which show that nothing new is

meant
;
but merely the same notion is expressed by a different

but quite synonymous phrase. It is therefore beyond a doubt

that the Prussian law includes the capacity to act among the

personal qualities and capacities, and that it intends, therefore,

not merely that the abstract qualities, but also that their legal

effects, shall be judged according to the law of the domicile.

Secondly, we have already adverted to the practical diffi-

culty that may arise as to the contracts of a foreigner in our

country, because the law in force in the foreign country of

his domicile happens to be unknown to us
( 362). The

Prussian law avoids this difficulty, by enacting that the

foreigner's capacity to act shall be judged according to the

most favourable law for the subsistence of the contract (there-

fore according to the most indulgent), provided always that

the things which form the subject-matter of the contract are

situated in our country (tT). If, therefore, such a contract is

made at Berlin by a Frenchman who is above twenty-one

years of age, it is valid according to French law, which fixes

majority at twenty-one years. If the contract is made at the

same place by the inhabitant of a country subject to the Roman

law, who is above twenty-four years old, the contract is valid

according to Prussian law, which adopts twenty-four years as

the term of minority. The first case is in conformity to the

general principle ;
the second is a purely positive rule, laid

down with the view of protecting subjects against the conse-

quences of an innocent error, perhaps even of the dishonesty of

their adversary. A similar regulation might be conceived as

existing in the statutes of every state, and the identity of the

rules for determining questions of collision, which is so desir-

able, would not thereby be impaired.

(c) L. R. Einl. 27, 35.

(d) L, R. Einl. 35.
' But a foreigner, who enters into contracts in

these lands as to things therein situated, is judged, in respect of his capacity
to act, according to those laws by which the transaction may best subsist.'

The 26th section contains a similar but far less important regulation. Both

passages were wanting in the draft, and were first introduced with a view
to the difficulty above indicated. Bornemann, Preuss. Recht, vol. i. p. 53,
note b.
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II. The Austrian civil code (1811) confines itself to two

regulations on this subject, which are in harmony with the

principles above laid down.

Citizens of the state, even in acts which are done beyond
its jurisdiction, remain bound by these laws

(i.e. by the laws of

their domicile),
'

in so far as their personal capacity to under-

take them is thereby restricted
'

(c).

So likewise it is enacted as to foreigners :

' The personal

capacity of foreigners for juridical acts is ordinarily to be

determined by the laws of the place to which the foreigner is

subject in virtue of his domicile' (/).

It undoubtedly follows from these passages, although they
are couched in very general terms, that the personal status of

subjects and foreigners shall be determined according to the

same principle, namely, according to the local law of the domi-

cile
; further, that this determination is to extend not merely

to the qualities in themselves (e.g. whether one is a minor or

not), but also to the legal consequences of these qualities ;
for

in both passages it is expressly said,
' the personal capacity

to perform them '

(the acts),
' the personal capacity . . . for

juridical acts.'

On the other hand, there occurs here no special precaution
with regard to the possibly unknown local law to which the

foreigner may be subject (g}.

III. The French code has only the following brief passage
on this subject :

' Les lois concernant 1'etat et la capacite

des personnes regissent les Francois meme residant en pays

etranger' (li).
But it appears to follow indubitably, from the

discussions which preceded this enactment, that it was assumed

that a foreigner's personal capacity to act must also be deter-

mined by his domicile, and therefore by the foreign law. As
to this, the decisions of writers and of courts are agreed (i).

(e) Oesterreich. Gesetzbuch, 4.

(/) Ibid. 34.
_

((/) We might indeed refer to this the 35th section, by taking it in a
similar sense to the rule of the Prussian law above referred to (note d).
But on an impartial comparison of the 34th section with 35-37, we must
be convinced that 34 speaks only of the personal capacity to act, while

the three following sections speak of the objective nature and validity of

juridical acts.

(/O Code Civil, art. 3.

(!) Fcelix, p. 44 [ed. Deraangeat, i. 65].
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The terms of the law clearly show that it must be referred

not only to the abstract qualities (1'etat), but also to the juridical

consequences of these qualities (et la capacite) (&). It further

follows very distinctly, that so long as the quality of a Francais

is not lost, this quality alone decides, even if the person removes

his domicile to a foreign country (meme residant en pays

etranger) ;
so that the French law does not adhere rigidly to

the domicile as the foundation of the capacity to have rights

and to act ( 359, e).

SECT. XXI. ( 364.)

STATUS OF THE PERSON (CAPACITY TO HAVE RIGHTS
AND CAPACITY TO ACT).

(CONTINUATION.)

We have hitherto been discussing the principle that the

personal status, which consists chiefly in the capacity to act,

must be determined according to the law of the domicile of the

person. Not unfrequently, however, those who accept this as

a general principle add to it various restrictions, which are

now to be examined. Some of these have the nature of real

exceptions, while others depend merely on the recognition of

natural limits, which may happen to be misunderstood. These

restrictions wre must partly accept as well founded, while in

part they must be rejected.

In many quarters a distinction is asserted between a general

and a particular capacity and incapacity for juridical acts.

The first is said to refer to juridical acts of all kinds, and

therein, it is said, the local law of the domicile should be

applied. The second is said to extend only to certain peculiar

transactions, and to these the law of the domicile is not appli-

cable, but that local law within the bounds of which the

particular juridical act has taken place.' This distinction, how-

ever, is arbitrary and groundless, since the incapacity attached

(t) Fcelix,'p. 126 [eel. Demangeat, i. 187], (v. supra, 362, //).
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to a particular status of the person has in both cases the same

nature
; besides, a clear discrimination, and consequently a safe

application, is here hardly possible (). This distinction may
be applied in the following cases :

1. By the Eoman law, women are incapacitated for effectu-

ally undertaking suretyships, simply by reason of their sex (Sc.

Vellejanum). If, then, a woman becomes a surety in a foreign

country, the question arises : According to what local law is

the validity of the obligation to be judged ? According to this

distinction, it would be invalid if the Eoman law wrere in force

at the place of the contract, although another law should exist

at the domicile of the woman. According to the correct opinion,

the suretyship is ineffectual if the Eoman law is in force at

the domicile of the female surety, without respect to the law

existing at the place of the contract. If we were to use here

the technical term that formerly prevailed, we must say, The

Sc. Vellejanum is a purely personal statute (&).

2. In like manner, by the Eoman law every person subject

to paternal power is incapable of contracting a valid loan of

money without the knowledge of his father (Sc. Macedonianum).
This rule is similar in its nature to that relative to guarantees

by women : it is a purely personal statute. The validity of

the loan will depend, therefore, on the question, whether at the

domicile of the debtor the Sc. Macedonianum is the subsisting

law. The law of the place where the loan is contracted is

immaterial.

3. The most difficult and most important application of the

distinction relates to bills of exchange. In regard to no act

are so many different laws in existence as in regard to the

personal capacity to make or indorse bills (Wechselfahigkeit),
and no juridical act spreads its operation over so boundless an

extent. At common law the matter stands thus : The advo-

cates of this distinction must determine the general capacity
of the drawer (e.g. majority) by the law of the domicile

;
his

special capacity, by the law of the place where the bill is

(a) Wachter also rejects this distinction on both grounds ;
ii. p.

172.

(6) This expression is in fact used by the following writers, who defend
the view here stated (with confutation of its opponents) : Boullenois, torn.

i. p. 187; Chabot de 1'Allier, Questions Transitoircs, Paris 1809, torn. ii. p.
352.
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drawn (c). According to the correct view, the local law of the

domicile alone decides.
1

The peculiar nature of bills of exchange might justify, as

to this point, a facilitating interference of positive legislation,

since it will very often be difficult, and even impossible, for

the purchaser of a bill to know the various laws as to capacity
for exchange, to which the various debtors on the bill (drawers,

indorsers, acceptors) are subject by their domicile, as well as the

personal relations of these debtors in regard to domicile (d).

The difficulty, however, is less in reality than it may at first

sight appear. The cautious purchaser of a drawn bill
(c),

although it has travelled through various parts of the world,
and is covered with numerous signatures, will generally look

only to a few subscriptions, which he knows from his own

experience to be safe
;
and all besides these may be immaterial

to him. Throughout Germany the difficulty has been greatly
lessened by the new German law as to bills of exchange,
27th November 1848 (/), which, in its first article, declares

every one who can enter into other contracts to have capacity
for bills, and thus removes all previous special restrictions of

such capacity (y). In respect to foreign countries, this law

accepts the principle here laid down, that the personal capacity
is to be decided according to the domicile of each obligant ;

only with the very judicious practical improvement, that he
who enters into an obligation by bill abroad, is to be regarded

by the courts of this country as possessing the requisite capacity,

(c) Schaffner, p. 120, is here of a different opinion. According to him,
the drawer must be capable of making a bill, (1) at the place of drawing,
and (2) at his domicile, if he shall be sued there

; because, otherwise, an
absolute statute would bar the action. He has been led astray by a mis-

apprehension of the rules of the Prussian law, of which we shall immediately
have to speak.

1

[This opinion is not received in Great Britain and America. See Note A,
and Story, 101 sq. ; Wharton, Cow//, of Late s, 110

; supra, p. 149, note.]
(d) Hence in Prussian law a different rule as to personal capacity, facili-

tating dealings in bills (see below, notes
I, ni).

(e) In the case of promissory notes (trockenen Wechsel), the great
simplicity of the transaction makes the ascertainment of capacity less

difficult.

(/) Of. the Prussian Gesetzsammlung, 1849, p. 51. The law has force in
Prussia from 1st February 1849.

(;/) The third article expressly declares that every subscription on a bill

has of itself binding force, independently of the validity of the other sub-

scriptions, a regulation which is especially important with respect to

personal capacity for bills.
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provided only the law of this country recognises him as capable

(Art. 84).

It would be quite incorrect to assimilate the case of a debtor

011 a bill to whom the law of his domicile denies the capacity

requisite for such an obligation, with the case in which the

law of the domicile (or the place of drawing) does not recognise

bills at all. In this case, the dra\ver, indorser, or acceptor is

to be held of due capacity, if only he have capacity to act in

general. But an action on a bill will certainly not lie against

any one at a place where the law does not recognise bills of

exchange, because in this action everything depends on the

local procedure. The personal liability itself derived from the

drawing of the bill is not thereby excluded, although it cannot

(at least at the domicile of the drawer) be made available by
an action on the bill.

In this matter the Prussian law deserves special notice. If

its general rules as to personal capacity to act ( 363, No. 1) be

applied unconditionally to capacity in respect of bills, we have

the following result : The Prussian subject's capacity for bills

is determined by Prussian law (the law of his domicile), whether

he subscribes a bill in his own or in a foreign country. The

foreigner who subscribes a bill in Prussia is judged by Prussian

law or the law of his domicile, according as the one or the

other is more favourable to the validity of the contract (363, d).

Our law, however, has not adhered to this simple application

of its general principles to bills of exchange, yet without

widely deviating from them. A modification might in fact be

suggested, not only by the very peculiar nature of the con-

tract of exchange, but also by the special limitations of the

capacity for exchange which were found necessary, and in

which Prussian legislation adopted a course of its own, different

from that which obtains in other countries. Let us first con-

sider these limitations as they stood, down to the latest date in

the Prussian law.

Only the following classes of persons were held to have

capacity for bills, those who had the rights of merchants,

possessors of manorial lands (Pdttergutsbesitzer), tenants of

demesne lands (Domanenpiichter), and those on whom such

capacity was specially conferred by their personal judge ;
all

other inhabitants (and therefore the vast majority of the whole
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population) were held not to have this capacity (7i). The

ascertainment of that quality was especially difficult in con-

sequence of the statutory rule, that where guilds of merchants

existed, only their members should have the privileges of mer-

chants, and consequently the capacity necessary for bills
(*').

This very peculiar restriction originated, doubtless, in a paternal

care for those who might be disposed rashly to contract debts.

On account of the strict execution connected with them, bills

were considered particularly dangerous ;
and the use of these

dangerous instruments for the enhancement of credit was

denied to all to whom it was not indispensable on account of

their special mercantile relations (&).

After this preliminary statement, I pass on to the rules as

to the local law to be administered in judging of the capacity

for bills. First, as to Prussian subjects. If these enter into

contracts of exchange within the country, they are naturally

liable to the restrictions of the Prussian law. If they do so

abroad, they must be governed, according to the general

principle, by the same law. They must be judged by the law

of the domicile, and therefore by the Prussian law restricting

the capacity of exchange. Here, however, the case is not so :

their capacity of exchange is to be determined according to

the place where the transaction has taken place (/),
and only

(7<) A. L. R. ii. 8, 715-747.

(i) A. L. R. ii. 8, 480. This rule was abolished by the Gewerbegesetz
(trades' law) of 7th September 1811, by which the trade licence was made
sufficient for all mercantile privileges. On the other hand, it was restored

for those towns which received a special statute for their traders, as

Berlin, Stettin, Danzig, Konigsberg, Magdeburg, etc. Comp. Ergcinzungen
des A. L. R. by Graff, Koch, Koune. Simon, Weutzel (often called the Fiinf-

iiiiinnerbuch), vol. iv. pp. 758-760, 2d ed.

(fc) Koch, Preuss. Recht, vol. i. 415, vol. ii. 617, Nos. 2, 3, entirely

separates the capacity of exchange from the general capacity to act. The

former, he says, is in Prussian law a privilege of trade, a privilege of mer-
chants. This view appears to me forced, nor does it at all explain the

special rules as to territorial law in cases of capacity for bills (see below,
note q).

(/) A. L. R. ii. 8, 936.
' Contracts of exchange entered into abroad

are to be judged according to the law of the place where they are con-

cluded.' These words alone might be understood merely of the constitution

of the bill, etc., and not of the personal capacity. Their reference to this

last, however, is placed beyond doubt by the apparent contradiction in

938 :

' But if an inhabitant of this country has concluded a contract of

exchange with another Prussian who has not capacity in respect of bills,

then the same is to be judged just as if it had been concluded within the

country.'

L
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exceptionally according to Prussian law, namely, when both

contracting parties are Prussians (m). How, then, is it to be

explained that the Landrecht here departs from the general

principle of the 23d section of the Introduction ( 3 6 3, a), and

now admits it only exceptionally for the case in which two Prus-

sians enter into a contract of exchange with one another ? The

reason of this deviation is found, I believe, in the very peculiar

character of the Prussian law as to the capacity of exchange.

If a Berliner in Paris draws a bill on a Frenchman, it would

certainly be extremely unfair to require of the Frenchman, in

order to satisfy himself as to the future right of action on the

bill at Berlin, not only to know the Prussian laws (which

perhaps might be practicable), but also discover whether the

drawer is a member of the Berlin corporation of merchants, or

the possessor of manorial lands (Rittergutsbesitzer), or tenant of

demesne lands, qualities which are certainly not easily ascer-

tainable. Such an injustice would, however, immediately meet

with retribution, inasmuch as the credit of Prussians who

happened to be abroad would be undermined, in respect at

least to bills. It was therefore expedient, or almost necessary,

to give up the general principle in this case (n). It was

necessary, however, to retain it exceptionally in the case of

two Prussians dealing with each other abroad, since the Prussian

law of limited capacity could otherwise be too easily evaded by
a journey over the frontiers. It must still be added, that this

deviation from general principles follows the analogy of another

rule of our law, viz. of the 35th section of the Introduction to

the A. L. E. What is here prescribed for foreigners in Prussia

is there transferred to Prussians abroad, for which strong

(111) A. L. R. ii. 8, 938 (quoted in note F). The correctness of this

view was formerly contested
;
now it is generally admitted. The authorities

for it are, (1) a judgment of the Council of State (Staatsrath) in 1834 ;

(2) a sentence of the supreme court (Ober Tribunal) of 21st November
1840. Eittsckeidiuic/en de* Obertribnnals, by Simon, vol. vi. pp. 288-300,
where an extract of the judgment of the Staatsrath referred to is also

quoted, p. 289.

() This anomaly is differently explained in the opinion of the Staats-

rath and the judgment of the supreme court (note m) ;
for in both the

distinction of the general and particular conditions of capacity to act is

founded on, against which I have expressed an opinion in the beginning of

this section. Koch gives still another explanation (note )i namely, that
the exclusive capacity of merchants in our law being a privilegium, no appli-
cation of it can be made in foreign countries.
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reasons existed, as already remarked in the law of bills. This

transference, however, could have been generally effected for

all legal relations, without too much derogating from principles.

I will now consider, further, the rules as to the capacity of

foreigners who become obligants on bills within the Prussian

state. The terms of the statute are as follows :

931. Foreigners travelling are not subject, in respect of

their capacity to become liable on bills, to the restric-

tions of the law of this country.

^932. But in other respects, the liabilities on bills under-

taken by them in this country are judged according to

the rule contained in the Introduction (^ 38, 39) (o).

It is owing only to its not very happy expression that 931

appears, and has been understood by writers, to introduce a

deviation from the general principles laid down in the Intro-

duction to the A. L. R. No more is intended, however, than

a mere application of these principles. Both the paragraphs

might very well have been wanted, and without them the same

result would have followed which is held to proceed from them.

932 expressly says this as to the objective requirements for

bills of exchange. But the same must also be asserted of the

personal capacity of which 9 3 1 speaks ;
for 9 3 1 contains

only the negative proposition that the restrictions of our law

of exchange shall not affect the foreigner. But this does not

imply that he should unconditionally have capacity for bills
;

rather (quite in conformity with 35 of the Introduction) he

is to be judged, in respect of capacity for bills, by that law

which imposes the easiest conditions (/>). This rule was in

fact kept in view, and might without much hazard be expressed
as has here been done, because it might be assumed as certain

that no foreign law would go so far as the Prussian in curtail-

ing the personal capacity of exchange. On this supposition

(o) This reference is wrong; it must be 34, 35. Comp. Kamptz, Jalirb.

vol. xliii. p. 4-45; Erganzangen, etc., by Gruff, etc., vol. iv. p. 804. The
error does not arise from a printer's blunder, but from the fact that the
numbers of the paragraphs in the Gesetzbuch (1792) were retained, while
in the A. L. R. (1794) they had here, as in some other passages, been altered.

(p~) Corap. Erganzungen, etc., by Graff, etc., vol. iv. p. 804. There

must, however, be this distinction as to 35 of the Introduction, that that
limitation of 35, by which the transaction affects only things situate 1 in

this country, is not applicable to bills of exchange. This difference, how-
ever, arises from the nature and object of bills.
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the negative proposition of 931 was quite sufficient for the

practical end, although a simpler expression of the special pur-

pose would have been desirable for preventing misunderstand-

ings. If, then, the 931 is, as I believe, no different rule, but

only a simple application of general principles, it needs no

special exposition and justification (q). At most it might be

asked, why the paternal care that protects against the dangerous
strictness of execution (on account of which the Landrecht

denies to the majority of subjects the capacity for exchange)
should not also be advantageous for foreigners. But this is

sufficiently accounted for by the fact that the protective mea-

sures of each lawgiver are always limited in their effects to

his own subjects.
2

As, therefore, the Frenchman in Prussia is

acknowledged at twenty-one to be capable of making other

contracts which may prove hurtful to him, a capacity which

we allow to the Prussian only at twenty-four, we must, in

consistency, hold the Frenchman capable to become an obligant

by bills in Prussia without being a merchant, a possessor of

manorial lands, or a tenant of demesne lands.

All these doubts and difficulties, however, were ended in

Prussian law on 1st February 1849, when the new German

Wechselord-nung came into force in this country. That law

declares every one who is of capacity to make contracts gene-

rally, to have also capacity for exchange (note/). (Note A.)

NOTE A. CASES OF ARTIFICIAL INCAPACITY INCAPACITY FOR BILLS.

'

Although a law which professes to make any person or class of

persons incapable as to any act or contract is in fact a mere declara-

tion that such act or contract, when attempted by them, is illegal and

null, and is not therefore, on general international principles, neces-

(q) The opinion of Koch (see above, note fc) is not, I think, easily recon-

cilable with this rule. It is quite conceivable that the Prussian Mercantile

class had been allowed, as a privilege, and to the exclusion of the other

inhabitants of the country, the advantage to be derived from bills of ex-

change, which could only have been done for the purpose of favouring that

class. But in that case it would have been quite inconsistent to permit
strangers (even those who arc not merchants) coming into the country to

enjoy the same advantage, while it is refused to native inhabitants of the

same description.

[Bar, p. 179, while agreeing generally with the doctrine in the text,
observes that the assertion of this sentence as to 'protective measures' is

too wide, and refers to the duty of a court to name a temporary or provi-
sional guardian in cases of need (ib. p. 3C8). See below, 380.]
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sarily to be respected by foreign sovereigns when the act or contract

is attempted in their dominions, yet if such an artificial incapacity
is contained in the jurisprudence of both of any two countries, they

may reciprocally recognise it as though it were a natural one. Of
this kind is the incapacity of nobles to engage in trade, and conse-

quently to bind themselves by mercantile contracts, which existed in

many European states, and may possibly exist still in some. Such
an inability of each other's subjects would be reciprocally recognised
in those countries, but would be disregarded elsewhere, as we dis-

regard the native inability of a foreign slave to exercise any of the

rights of freedom in these dominions. Another example is the

inability which by many foreign laws attaches to persons in general
to become parties to a bill of exchange, the peculiar obligations

implied by such an instrument being regarded as so perilous that

they are only allowed to be incurred by those classes, variously de-

fined in different countries, for whose trading pursuits they are held

to be necessary. Between such countries the capacity to become a,

party to a bill of exchange is decided by the domicile
;
but I know

of no authority for supposing that the domicile would be referred to

by our courts for such a purpose, if a foreigner drew, accepted, or

indorsed a bill of exchange within their jurisdiction.' Westlake,

348, cf. 403.
'
It may be doubted whether the English courts would recognise

this incapacity, though, according to all sound principles of comity,

they ought to do so.' Phillimore, iv. 607.
' A great proportion of writers have decided against the general

acknowledgment of rules of the lex domicilii imposing such incapacity,
and have maintained the validity of obligations on bills even where
there is such an incapacity for exchange, provided only the obligation
would be valid by the law of the place where it is entered into. It

appears, indeed, intolerable for commercial interests, that one who
binds himself by bill where the capacity for exchange is unlimited,
should be allowed to escape from his obligation by appealing to an

entirely exceptional law existing at his domicile. But it does not

follow, from the rejection of the lex domicilii of the obligor in regard
to capacity for bills, that it must always be ruled by the laws of the

place where the obligation is undertaken. It is rather subject to

the general laws which govern the obligation in other respects,'

Bar, pp. 182, 183.
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SECT. XXII. ( 365.)

STATUS OF THE PERSON (CAPACITY TO HAVE PJGHTS,
AND CAPACITY TO ACT).

(CONTINUATION.)

Hitherto the law of the domicile has been asserted as the

general regulator of the capacity to act, and that even in those

cases in which a different view is taken by many writers

(S 364). The limits to the application of that principle are

now to be stated, and the cases in which it is not to be

applied. The recognition of these cases may also perhaps

facilitate reconciliation with many who have so far been my
opponents, and who, in not a few instances, may have been

made averse to the principle itself by the consideration of such

cases.

These cases may be reduced to two classes.

A. "When a law relating to personal status (capacity to

have rights or capacity to act) is one of those absolute statutes

which, by their anomalous nature, lie beyond the limits of the

community of law subsisting between independent states, the

judge has not to administer the law of the domicile of the

person, but rather the law of his own country. This principle

has been fully expounded ( 349), and it is only requisite to

mention here some of its most important applications to the

capacity to have rights and the capacity to act, of which we

are now speaking.

1. Where polygamy is recognised by law, he who is living

in a subsisting marriage has the capacity, during its continu-

ance, of entering into a second marriage. But the judge of a

Christian state will give him, in respect of this, no legal pro-

tection, and therefore will apply, in regard to this kind of

capacity to act, not the law of the personal domicile, but the

law of his own country.
1

2. When one to whom the law of his own country refuses,

as a heretic, the capacity to have rights, desires to acquire

rights and perform juridical acts in a country which rejects as

immoral such a law as to heresy, perhaps even is of the same
1
fSee above, p. 79.]
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religion as this so-called heretic, the judge of this country
will not apply the law of the domicile of the person, but his

own municipal law (a).

'6. If the laws of a country restrict the capacity of eccle-

siastical bodies to acquire property (mortmain), this limitation

will then affect such bodies established in another country.

Conversely, the ecclesiastical bodies which are under such laws

in their own country are not subject to these limitations in a

foreign country which has no such restrictive laws. Thus, in

both cases, the capacity to act is judged by the law of the land

to which the court belongs, not by the law in force at the

domicile of such an institution.

4. If the law of a country declares Jews to be incapable of

acquiring landed property, it affects foreign as well as native

Jews
;
but native Jews are not thereby prevented from acquir-

ing landed property in another country which has no such

law. In neither case, therefore, is the law of the domicile of

the person administered.

5. It is just the same with the well-known French law,

which in some eastern departments (afterwards partly ceded to

German states) declared Jews incapable of acquiring right to

debts, except under certain very strict conditions. This law

affects all Jews, native and foreign, within such a country (&):

native Jews in a foreign land are not affected by it. The law

of the domicile, therefore, is not attended to in this case.

The preceding instances depend on the fact that the law as

to the capacity to have rights, or the capacity to act, is of a

strictly positive and compulsory nature (c). In the following
cases a similar exception to the rule of the domicile must be

asserted, because in one state a legal institution of another

state has obtained no recognition at all.

() Hert, 8, note 3. It is otherwise with the incapacity of foreign
monks to succeed to property ;

which law of their domicile, as pertaining
to the ordinary capacity to act, and also resting on the freewill of the per-
son, is to be recognised in our state. Hert, 13; Bornemann, Prints.

Reclit, vol. i. p. 53, note 1.

(&) Wachter, ii. p. 173; Foelix, p. 147 [ed. Demangeat, i. 219]. This
is in accordance with a decision of the supreme court of Munich. Seuffert,
ArcTiiv fur Entscheidungen der Obcrsten Gericlite in den deutschen Staaten,
vol. i. n. 35.

(c) It is hardly necessary to mention that the merits or demerits of the
laws here cited as examples are indifferent for our question, and therefore
do not need to be discussed.
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6. This is the case with the legal incapacity arising from

the civil death of the French and the Eussian laws. The

judge of a state in which the institution of civil death is

unknown will make no application of it, and therefore cannot

observe the law of the domicile ( 349, d).

7. The same is true of the incapacity of a negro slave, if

that comes into question in a state which does not recognise

slavery as a legal institution ( 349, e).

B. In other cases the applicability of our principle must be

denied, on the ground that the question involved in them does

not relate at all to the capacity to have rights or the capacity

to act, of which alone we are here treating ;
and that therefore

they lie beyond the limits of our doctrine, and can only be

brought within it under false pretences. Among these I reckon

the following cases:

1. In many countries the nobility have certain peculiar

rights in acquiring landed estate, or in succession. These

privileges have no real connection with our subject. Whether

they belong only to the nobility of the country, or also to

foreign nobles, depends on the contents of the legal rules

establishing the privilege. This question cannot be decided

according to a general principle (rf).

2. In the same position are the privileges in competition
in bankruptcy, which in many laws belong to churches and

convents, or, it may be, to the fisc. Particularly in regard

to the fisc, it is not the abstract idea of a fisc that is meant,

but in all cases only the fisc of the country. But all such

rights do not belong to this place, but to the doctrine of

bankruptcy (e).

3. There is more doubt as to the restitution of minors, since

it must be clearly fixed in what sense this right is itself under-

stood by the legislator. Originally it was regarded as a limita-

tion of the capacity to act, so that it would pass as a surrogate

to minors for the complete incapacity that protects pupils.

But since restitution has been applied to the acts of curators

also, and in this form has been extended even to the tutors

of pupils, it has lost that character (/). It does not now,

(d) Wachter, ii. p. 172. [Bar, 51.]

(<>) Wachter, ii. pp. 173, 181.

(/) See above, vol. vii. 322.



365.] STATUS EXCEPTIONAL CASES. 109

therefore, rank among the limitations of the capacity to act,

but it must rather be treated, in regard to the local law to be

applied to it, in the same way as other grounds for impugning

juridical acts (#).

4. In like manner, it must be asserted that the favour of

minors, by which they are protected against all prescriptions

under thirty years (and that even without restitution) (h), has

no connection with the capacity to act, and therefore is to be

judged, in respect of the local law, not by the rules here laid

down
(i), but by the rules as to prescription of actions.

In concluding this part of the inquiry, the two following-

remarks may be made :

The subject of the inquiry related to the capacity to have

rights and the capacity to act (^ 362-365). Of these two

relations, the highest rank belonged, in Eoman law, to the

capacity to have rights : it was paramount. In modern law

the case is reversed
;

for of the Eoman limitations of the

capacity to have rights, some have entirely disappeared, and

some have been diminished in importance. The influence of

freedom and of civitas has disappeared ;
that of the paternal

power has been diminished.

A second remark relates to domicile, here acknowledged as

determining the local law of personal status applicable in every
case. But domicile is of a changeable and unsteady nature,

and consequently the legal status of the person will also be

variable in consequence of changes of domicile
;
so that the

legal status at any time is to be judged by the local law of

the present domicile, not by that of the former one, although
this should have subsisted from birth (&).

This proposition is very generally recognised as the rule (/),

and in particular it is confirmed, although only in an indirect

way, by a passage of the Prussian Landrecht (??&).
In two

respects, however, it needs closer examination.

(g) Comp. Wiichter, ii. pp. 174, 179. [Bar, 56
; infra, 374, -.]

(//) See above, vol. vii. 324, No. 1.

(/) Wiichter, ii. p. 179.

() This whole question is one of those reserved above ( 344, e).

(1) Story, 69 sq. [Burge, i. 104
; Bar, 46.]

(m) A. L. R. Introd. 24.
' A mere withdrawal from his jurisdiction,

iu which the purpose of choosing another domicile is not yet perfectly
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First : This proposition will be easily and generally accepted

by the tribunals of the new domicile
;
so also by the courts

of any third place. On the other hand, opposition is not

unfrequently encountered from the tribunals of the previous

domicile, which seek to maintain their own local law even

after the person has changed his domicile, although in principle

this opposition cannot be vindicated (11).

Second : A very frequent and important application of that

principle deserves special attention, that, namely, to the legal

period of majority. An unconditional application of the rule

would here involve two contradictory results. The Prussian

Landrecht fixes majority at twenty-four years ;
the French

law in force at Cologne, at twenty-one. If, then, at the age
of twenty-two a Berliner changed his domicile to Cologne, he

would of necessity become major at that moment. On the

contrary, if at the same age a native of Cologne changed his

domicile to Berlin, he must become minor again, submit anew

to guardianship, and remain under it for two years longer.

The first of these two consequences is unquestionable, and can

hardly admit of a denial
;
but the second consequence, although

it likewise is defended by older writers (o), is to be rejected

for the following reasons :

For the minor who attains at his domicile the legal age of

majority, the independence thus obtained has the nature of a

vested right, which cannot, therefore, be taken from him again

by a merely accidental change of domicile.
2 This view is con-

firmed by comparison with the case in which the majority at

the previous domicile is acquired, not by age, but by vcnia

evident, does not change the personal rights and duties of this man.' This

implies the unquestionable converse, that the evident choice of a new
domicile does in fact change the personal rights.

(??) Story, /.c., adduces, for the one or the other opinion, both writers

and English and American cases. In his detailed discussion, however, two

very different questions are confounded, the collision of the old and new
domicile, and the collision of the domicile with the place where a legal act

(e.g. a marriage) is entered into.

(o) Lauterbach, de domicilio, 69, Dissert, vol. ii. p. 1353 : Hert,

5/n.
2
[Bar, 51, disapproves of this reasoning, first, because he rejects en-

tirely the principle of vested rights in private international law, as involving
a petitio principii ;

and secondly, because the capacity to act is not a vested

right, in a juridical sense. He arrives, however, at the same practical result

in this way : In order to a valid change of domicile, capacity to act is
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actatis, and the domicile is afterwards changed. The conse-

quences of such a sovereign concession cannot possibly be

withdrawn from him again (p) ;
but it would be unnatural

and arbitrary to ascribe to the majority founded on the law of

the previous domicile, less strength and duration than to that

which originated in a concession.

This doctrine is undoubtedly admitted in the Prussian law,

both by the practice of the courts and by writers (<?). (Note A.)

NOTE A. PERSONAL STATUS.

The obscurity and uncertainty of this subject arise mainly from

the want of a clear definition of what is meant by personal status.

Many writers, such as Story and Ftelix, and in general English and

American tribunals, include under this head (capacity of persons) a

great part of the law of the family relations. Bar, 44, attempts to

supply this definition. He limits the term to the general or proper

legal status of the person, which may differ in two ways : (1) as the

person has a more or less extensive capacity to have or acquire rights ;

(2) as his general capacity to dispose inter vivos of his estate, or par-
ticular portions of it, is in question. All other legal propositions do

not touch the essence of the person, but only affect particular rights

incidentally belonging to the person. It is not necessary to the per-

sonality of the individual that he shall have certain concrete rights,

but the first essential quality of personality is, that he shall be capable
of having them. The second indispensable requisite is, that he shall

have a legally effective will, i.e. that he be capable of acting. Rules

of law, therefore, which only affirm or deny to a person certain con-

crete rights, do not touch the essence of his personality, but merely
his incidental relations. If a person has disposing power inter vivos

over all his means and estate, but is incapacitated to perform certain

special juridical acts, that incapacitating rule does not touch the

required both to quit the former and to acquire the new domicile. By
acknowledging the competency of a minor (according to its laws) of his

own will to transfer his domicile into its territory, a state implicitly recog-
nises his full capacity to act, and thus tacitly confers on him the rights of

majority. This argument does not apply to cases where a minor, without

changing his domicile, enters into contracts in a foreign country ;
and

does not therefore touch the reasons on which American and English
authorities proceed in referring the age of majority to the lex Ivci con-

tractus. See note 2 on p. 153.]

(/?) This last is also admitted in the convention between Prussia and

Saxony in 1821 (Ges. Samml. p. 39). It is likewise admitted by Hert, 8,

who, therefore, is here inconsistent (note o).

(</) Bornemann, Prcuss. Rcclit, vol. i. p. 53, note 1, No. 2; Koch,
Prtiiss. Recht, 40, note 11. Both cite several rescripts of the ministry
of justice, by which the practice of the courts is placed beyond a doubt.
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essence of the person whom it restrains. He has full power to

transfer all his rights in another way. If a person so restricted in

regard to a particular kind of act is regarded as limited in his proper

capacity to act, the inhabitants of a whole country in which a par-
ticular juridical act is invalid, or is not recognised, must be regarded
as so restricted. Thus in one country only women are disabled from

contracting obligations by bills
;

in another no one can so bind himself.

Properly speaking, a limitation of the capacity to act occurs only when
the person in question can in no way dispose of his estate as a whole

or of part of it, or of particular patrimonial rights belonging to him.

The limitation of the principle to juridical acts inter vivos arises from

the fact that personality ceases with life. In the strict sense the

testator does not dispose of his property. He can only, by a declara-

tion of his will, effect that some person shall or shall not acquire a

complex mass of property, and shall or shall not undertake a com-

plex mass of obligations, hitherto united in his person. Capacity for

testamentary dispositions, therefore, is neither one of the essential

properties necessarily belonging to every individual person, nor of

those which belong to persons as a general rule. Testamentary dis-

positions may be entirely invalid in any country, as they Avere by the

older German law
; dispositions inter vivos are indispensable for the

intercourse of life.

Incapacity for special juridical acts is not a limitation of general

capacity to act, when the person retains the power of disposing upon
his whole estate by other acts inter vivos. Thus it is no limitation of

capacity to act when women are prevented from binding themselves

in security for others, sons unforisfamiliated by loans, country people
or officials by bills, or when one is disabled from making a will till

he reaches a certain age. Bar concludes by saying that though the

instances of true and only apparent incapacity to act coincide with

the instances commonly given of general and special incapacity, the

distinction is not identical in its meaning and force. The ideas of

general and special incapacity, as used by Wiichter and others, are

relative, and do not allow of any boundary being drawn between
them

;
and no reason can be assigned, in fact, for judging the special,

otherwise than the general incapacity in international law. General

incapacity to act is only a collective term, designating all special

incapacities to act in the ordinary sense.

Bar points out ( 45) that the rules on which the capacity of indi-

viduals to have rights depend, rest essentially on the political and moral

convictions of a nation. Thus, if the law of the domicile of foreigners
were to decide in this respect, the very facts which with us give full

or partial capacity for rights would be a ground of postponement or

inferiority : in one country, for instance, only Roman Catholics, in

another only Protestants, can acquire land. Again, certain rules

affecting this kind of capacity can be realized only because particular
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regulations actually exist in a state, which do not exist at all, or are

not applied to the particular case in another state in which the

person concerned actually lives e.g. civil death. He concludes,

therefore, that when the validity of a juridical act stands in question
because an individual is not regarded as a person at all by the law of

his domicile, that is decided by the law of the place where the indi-

vidual actually was at the time of entering into the obligation ;
for

at this moment the will of the contracting parties was directed towards

the origination of the obligation, and it cannot be affected by after-

wards coming in contact with the law of a different place. According
to the opposite view, the judge must assume the authority of his law

over the whole earth, and a legal reciprocity and comity would be

hardly conceivable. Hence it follows, that one who by the law of

his actual residence does not possess a legal personality, cannot, so

long as he resides there, exercise rights and emit valid declarations

of will (as by letters). Considerations of expediency also justify this

result. In such cases an independent euro, absentis is to be created.

Rules as to capacity to act have a different purpose : they do not

deprive of the enjoyment of certain rights, but they protect certain

persons from loss by their own acts. This protective care extends to

all persons domiciled in the state, and cannot be conceived as ex-

tending to foreigners, unless we imagine the impracticable measure to

be adopted of establishing a guardianship for strangers temporarily

residing in a country. Hence the necessity which lies on the tri-

bunals of foreign countries of regarding as capable of acting, those

who are so by the law of their domicile. The converse of this pro-

position cannot be regarded as logically necessary. From the purpose
of laws as to capacity to act, we can only infer that foreigners capable
to act according to the lex loci actus, but not by the law of their domi-

cile, must be regarded as so capable by all other courts except those

of the domicile, and of countries whose laws are the same as those of

the domicile. No law can be supposed to have a greater anxiety to

protect foreigners from the consequences of their acts than its own

subjects. (See Saul v His Creditors, 17 Martin 596
; Phillimore, iv.

742, and other Louisiana cases on the age of majority ; Story, 75,76.)

Bar, however, admits that even in this case a universal customary law,

at least on the continent of Europe, has made the law of the domicile

the universal rule for the capacity to act. The rule to which English
and American practice tends is founded on a principle

'

Qui cum alio

contrahit vel est vel esse debet non ignnrus conditionis ejus' which

cannot equitably be applied to personal qualities determined by un-

known foreign laws. When the tribunals themselves are not bound
to know foreign law, and in every case require evidence of them,
how should this knowledge be presumed in the case of private per-
sons? Bar, 44, 45. Cf. per Lord Stowell, in Dalrymple v Dal-

rymple, 2 Hagg. 61. See above, p. 153, note.
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SECT. XXIII.
( 366.)

II. LAW OF THINGS. GENERAL RULES.

In now passing on to rights in particular things, or to real

rights, in order to ascertain the legal territory to which they

belong, we are led, by the very nature of their object, to the

determination of this territory. For since their object is per-

ceived by the senses, and therefore occupies a definite space,

the locality in space at which they are situated is naturally

the seat of every legal relation into which they can enter.

He who wishes to acquire, to have, to exercise a right to a

thing, goes for that purpose to its locality, and voluntarily

submits himself, as to this particular legal relation, to the

local law that governs in that region. "When, therefore, it

is said that real rights are to be judged by the law of the

place where the thing is situated (lex rei sites}, this assertion

rests on the same ground as the application of the lex domicilii

to the personal status. Both arise from voluntary submis-

sion.
1

Here, also, we discover the intimate connection of the forum

with the local law (). In the older Eoman law, indeed, the

1
[Tins, says Bar, 57, is a petitio principii. It must first be shown, on

the one hand, that the laws of the place where the thing is situated claim

exclusive authority over all rights in it, without which voluntary submission
would not suffice to warrant the application of the lex rei sitx; and if it

is true, on the other hand, that he who seeks, in point of fact, to exercise

a right over a thing, must go to the place where it is situated, and therefore

may become subject to the laws of that place, it does not follow that other
states are obliged to recognise this subjection e.y. if a moveable thing is

afterwards brought into the territory of another state, etc. Bar agrees with
Thol (Deiitsches Pricatrecht, 84, Gottingen 1851), and Wachter, ii. 199,
in referring the authority of the lex rei sitx simply to the intention of the
local legislator, without assigning any deeper reason. The defect of the

prevailing theory that moveable things follow the domicile of the person
interested in them- is, that in ascertaining who has a particular right in

the thing, it is assumed that some person already has some right or another ;

and although one or another real right e.g. property or possession is

chosen, always arbitrarily, as the principal and decisive element, there
is always wanting a regiila reyulans when two persons come to be
at issue with regard to that right itself. Infra, p. 178, and p. 183,
note 1.]

(a) See above, 360, No. 1. As to the forum rei sitx, compare in

general Bethmann Hollweg, Versuclie, pp. 69-77, where the propositions
which here follow are more fully treated.
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forum rei sitcc was quite unknown
(Z>);

but it was early intro-

duced in the rci vindicatio (c), and was afterwards extended to

other actions in rein (d). It is not, however, held as the ex-

clusive forum, but the plaintiff has an election between the

(special) forum rei sitcc. and the (general)forum domicilii. But
such an uncertainty, depending on the will of one party, was
not available for the determination of the local law, which

requires a fixed rule. For this end, therefore, one of the two
must be exclusively adopted ;

and this can only be the local

law of the place where the thing is situated (lex rei
sitcc], a

selection which" is justified by the special will directed to this

particular legal relation. This preference is also supported by
another reason. Several persons may be concerned in the same

right to a particular thing, of whom each may have a different

domicile. If, then, the law of the domicile is to regulate as

to real rights, it would remain doubtful in such a case which
domicile should determine.

'

This doubt vanishes at once by
the preference of the lex rei sitce, which is always of a simple
and exclusive nature.

This principle has been generally accepted from a very
early time, and it stands in connection with the notion before

mentioned of Eeal Statutes
( 361, No. 1). That phrase was

intended to indicate that the laws which primarily regulate the

right to things are to be applied to all the things situated in

the territory of the lawgiver, whether native or foreign persons

may be concerned with them. Yet for a long time the recogni-
tion of this true doctrine was hindered by an arbitrary distinc-

tion which deprived it of all inherent force and consistency.
The principle was held to apply only to immoveable things,
while moveables were judged, not by the lex rei sitce, but by
the lex domicilii; and for this purpose it was necessary to

(/;) Vatic. Fragm. 326. The contrary does not follow from L. 2-i, 2,
de jnd. (5, 1) ;

which passage does not speak of the forum rei sitx, but of
the forum oriyinis, which every Roman citizen had in the city of Home,
along with his own domicile, but from which the Leyati could withdraw
themselves ( 352, A).

(c) L. 3, C. uU in rein (3, 19).

((/) Nov. 69. Whether this extension was here introduced as new law,
or was only recognised, while it had before found its way into practice,
cannot be determined in the defective state of the law sources. Miihlen-

bruch, Archiv, vol. xix. p. 377, maintains too decidedly that that law con-
tains nothing new.
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assume by a fiction, that moveable things, even when they were

situated elsewhere, must yet be regarded as if they were at the

domicile of the person (c).

This distinction naturally arose in the law of succession,

where a very important and erroneous use has been made of

it.
2 Thence it was first transferred to rights to particular

things, to which, however, in most cases it is so little suited,

that its consistent application to real rights is often quite un-

tenable, and indeed will hardly find defenders. In principle,

the distinction is to be rejected in both these departments, so

that everywhere one and the same local law is to be applied

to moveable and immoveable things. It must, however, be

observed here, that in these two applications party opinions

stand towards one another in quite different, and indeed

antagonistic, positions. In succession, the local law of the

domicile, according to the correct opinion, is applicable to

things of all kinds. Our opponents admit this as to moveables,

but wish to apply to immoveables another law, the lex rei sitcc.

Conversely, in the law of things, the local law of the place

where the thing is situated, and that in regard to things of all

kinds, is applicable according to the correct view. Our oppon-
ents admit this in regard to immoveable things, but seek to

apply to moveable things the law of the domicile of the person.

In the present inquiry as to the value of that distinction

(for the law of things), we shall first consider to what side the

(c) Modern writers often indicate this principle by the formula, mobilia

ossibus inJiasrent; and that in such a way that we might suppose the formula

to occur in the ancients on every side. Thus Story, 362
; Schaffner,

65. This, however, is not correct
;
and I do not know what origin to

assign to that formula.
2
[The maxim in question is always employed, both in the older

Avriters, with whom it originated, and in the decisions cited by Story, with

reference to questions of succession or conjugal property ;
and there resort

was had to it in order to escape from the inconveniences of referring to a

different law to regulate the disposal of the separate things belonging to a

succession or to a cnmmunio bonorum, without sufficiently considering how
far the particular law adopted the notion of a succession as a universitas

juris. See Westlake, 265 sqq. ; Bar, 59.
' The maxim, mobilia ossibus

hthierent, is correct, if it be understood to mean that the totality of move-
ables must be governed as a separate and distinct unity by the law of the

place where the owner has or had his domicile. ... If, on the other

hand, it be understood to mean, as many have understood it, that rights
to moveables, as individual objects, are invariably to be determined by
the lex dumicilii, perhaps there never was a more unfounded assertion.'

Schaffner, 66.]
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legislation of different ages inclines. And here we cannot

dispute that the older German law-books, the Sacliscnspieyd

and the Schwabcnspiegel, certainly seem to have a particular

regard to inimoveable things, and so far, therefore, appear to

favour the distinction here contested (/). The passages re-

lating to it are, however, so ambiguous and indistinct, and it

remains, besides, so doubtful what contradictions are implied
in the background, that no conclusive assertion whatever can

be made on the subject.

The Bavarian legislation, from the middle of the eighteenth

century, declares itself decidedly against the distinction, and,

both as to moveables and immoveables, allows authority to the

local law of the place where the thing is situated (g).

On the other hand, the codes of later times have adopted
the distinction that prevailed at the time of their compilation,

yet in so abstract and indefinite a way that a clear conclusion,

especially as to the manner in which they intend to deal with

real rights, cannot be drawn from them at all. This is true

of the Prussian law (A), and in a still higher degree of the

Austrian
(i). The French code indicates its assent to the pre-

vailing distinction only tacitly, in ordering for immoveable

things the application of the lex rei sitce, while it says nothing
at all of moveable things (&). All these codes only say that

certain things are to be judged according to these or the other

laws, are subject to them, etc. Such general expressions, how-

ever, are reconcilable with the most opposite intentions in

respect to the mode and the limits of such judgment or sub-

jection.

I now pass to the opinions of authors on this subject.

(_/) Sachsenspiegel, i. 30, iii. 33
; Schwdbenspiegel, c. 87, 130, 405.

(g) Cod. Bavar. Maximil. P. i. C. 2, 17.
'

Kights in loco rei sit.%,

without distinguishing whether the things are moveable or immoveable,
shall be regarded and recognised in realibus vel mixtis.

11 The whole passage
is quoted in Eichhorn, Deutsches Reclit, 34, note a.

(It) A. L. R. Einleituiiy, 28. ' The moveable estate of a man is judge/I
... by the laws of his ordinary jurisdiction

'

(i.e. by the domicile, '23).

32 : 'In respect of immoveable estate, the laws of the jurisdiction under
which it is situated are applicable without respect to the person of the

proprietor.'

(/) Oesterr. Gesetzl. 300. ' Immoveable things are subject to the laws
of the district in which they are situated

;
all other things are subject to

the same laws as the person of then: owner.'

() Code Civil, art. 3.
' Les immeubles, rnerne ceux possedes des

etrangers, sont rdgis par la loi Francaise.'

M
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In more ancient times, the most numerous and most esteemed

of these declare themselves decidedly for the distinction of

inoveable and imrnoveable things (7), and this opinion has

maintained its ground till a very late date
(111).

It is to be met

with, indeed, in several of the most recent writers more in

appearance than in reality. They present that doctrine in the

same general terms as their predecessors, and apparently follow

their footsteps (71) ;
but when they come to its actual application

to rights to particular things, they turn away from it again,

and become unfaithful to their own principle (o).

On the other hand, this distinction is entirely rejected by
most modern writers, and the same rule asserted for moveable

and immoveable things (the lex rei sitce] Q?), in favour of which

opinion I have already expressed myself.

The weakest side of that distinction which applies to move-

able things not the lex rei sitce, but the lex domicilii, is generally

evaded or concealed by its defenders. It is said that the domi-

cile of the person is to determine the local law to be adminis-

tered
;
but what person is thereby meant ? (q).

Without doubt, the person interested in the legal relation to

this thing. But this is a very ambiguous notion
;
and thereby

the whole doctrine, even if it were admitted, becomes extremely
indeterminate and uncertain. By the party interested we may
understand the owner (V) ;

but then it remains doubtful whether,

in a transference of property, the old or the new owner is meant
;

(?) Argentrseus, Num. 30
; Kodenburg, tit. i. c. 2

;
P. Voet, sect. 4,

c. 2, 8
;
J. Voet, 11 (the last, however, with the very remarkable

exception, that laws of the nature of police regulations e.g. as to the

exportation of grain have necessarily a strictly territorial effect, even on
moveables within the country).

O) Story, c. 9, 10, and 362
; Fcelix, pp. 72-75, 80 [Demangeat, i.

111-131] ; Schaffner, 54-56, 65-68. Story, 386, remarks, however,
that the courts of Louisiana regard the lex rei sitte (not domicilii) as ap-

plicable even to moveable things.

(n) Fcelix and Schiiffner (note in).

(o) Foelix, p. 78 [Deniang. i. 120] ; Schaffner, 66, who expressly
asserts that there is no general rule at all for rights to particular things.

(p) Miihlenbruch, Doctrina Pandect. 72
; Meissner, Vom Stillschicei-

genden Pfandrecht. But especially Wachter, i. pp. 292-298, ii. pp. 199,

2UO, 383-389, where also in i. 293, note 130, other advocates of this

opinion are cited. [Bar, 57 sqq. ; Westlake, c. viii.]

(q) Wachter urges this objection very well.

(/) This is the view of the legislations of Prussia and of Austria. See

above, notes It, and /. [It is the view evidently taken by most writers, and

expressly by Story, 383.]
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so, too, in a dispute as to property, which of the two competing

parties, each of whom claims for himself the property. But

we may also entirely give up thinking of the owner, and take

the possessor as the party interested, by which, certainly, the

matter is made simpler and easier. Besides property, various

other real rights come under consideration
;
and each of these,

when it exists or is even asserted, leads back to a new person

interested in the thing. Thus the doctrine that directs us

to the domicile of the person, even if it were in itself well

founded, is yet a very ambiguous one, since each of the persons

here named may have a different domicile
;
and therefore the

alleged rule is not adapted to effect a practical solution of the

question.

The main question, however, remains always this : Whether

there is any valid reason for judging real rights to moveable

things by a different local law from immoveables ? This must

be utterly denied. .Perhaps an agreement upon the whole

matter has hitherto been hindered chiefly by the too abstract

view taken of the question. I will try to make it plain how
the thing takes quite a different shape in actual life. This

discussion will also tend to explain the origin of the opinion
which I hold to be erroneous, and to point out the true element

contained in it.

If we consider the position in space of moveable things, we
can therein distinguish two extreme and perfectly opposite

cases, between which lie many other cases with manifold

gradations.

In the first place, the position in space of moveables may be

so indeterminate and fluctuating as entirely to preclude any
definite knowledge of this position, as well as of the territory

in which the local law subsists
; consequently also the assump-

tion of a voluntary subjection under this local law. To this

head belong the following cases : A traveller with his ban-craw;o o oo o
can pass, in a coach or on a railway, through several territories

in one day, without even thinking of the one in which he

happens for the moment to be. The same case occurs when a

merchant sends goods to a great distance, as long as these goods
are on their way, more especially when they are sent by sea to

different ports, perhaps to different parts of the world, in order

that a profitable sale may be effected. In such cases it is
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evident that no application can be made of the lex rei sitce.

We are rather obliged to seek, in thought, for some resting-

place at which such things are destined to remain for a longer,

perhaps an indefinite time. Such a resting-place may perhaps

be indicated beyond a doubt by the clearly demonstrated in-

tention of the owner
;
in other cases it will coincide with the

domicile of the owner. This last will be admitted among
others, in the case of the traveller's portmanteau, which at

the end of his journey he usually brings home
; often, too, in

the case of the goods that have been shipped, and which the

owner, when no sale takes place, perhaps causes to be brought
to his domicile, there to await a more favourable season. A
one-sided consideration of such cases seems to have occasioned

or supported the doctrine, that the local law of the domicile is

universally applicable to moveables
(s).

The second case, which is the opposite of the first, is that

in which moveables are devoted to a purpose which binds them

as fixtures in a particular place. This happens with the furni-

ture of a house, with a library or collection of works of art, and

the stocking (Inventar) of a land estate. It is true that the

purpose may be changed even in respect to these things, they

may be taken to another place or another country ;
but such

changes are accidental, and are beyond the present intention

and will of the owner ((). The relation here is exactly similar

to that between the person and the domicile, which is considered

as permanent, and yet always remains capable of change in the

future ( 353). No plausible reason really exists for dealing
with things of this sort otherwise than with immoveable things;

they ought rather, beyond all doubt, to be judged like these by
that local law which is determined by their actual position, and

not by the domicile of the owner or possessor. This is indeed

acknowledged by many writers, who otherwise maintain the

principle of the distinction between moveables and immove-

ables, but who assert for this class of things an exception

(s) This explains why American courts and writers (Story, for example)
are much attached to this opinion, for they naturally have a pre-eminent
regard to maritime commerce.

(<) Such a permanent local destination of moveable things is often

mentioned in Roman law, although on different juridical occasions from
that now before us. L. 85, pr. 3-5

;
de her. instit. (28, 5) ; L. 17, tie

act. emt. (19, 1) ;
L. 32, de pign. (20, 1) ;

L. 203, de V. S. (50, 16). [See,
as to Fixtures. Story, 382, 4i7.]
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from their general rule, and in so far represent an intermediate

opinion (u).

Between the classes of moveable things which have been

discussed, there are, finally, many intermediate ones in the

greatest variety of gradations. For example, the merchandise

which the owner keeps in reserve for an indefinite time at

another place than his domicile
;
the travelling baggage during

a transient residence of the owner in a strange place, etc. In

these cases it will depend on circumstances whether the things

belong to the first or second class. This will not depend merely
on the shorter or longer time during which such things remain,
but also on the nature of the rule of law, the application of

which is in question. Thus, e.g., in the question as to the form

of alienation (tradition or simple contract), a very short stay at

a particular place will suffice to justify the application of the

lex rei sitce (v), while perhaps the question of prescription will

be otherwise regarded. In general, however, we must hold fast

to the application of the law of the place where the thing is

situated, as the rule
;
so that a different treatment of the first

of the classes of things above considered must be regarded only
as a comparatively rare exception.

00 J. Voet, ad Pand. i. 8, 14 ; Story, 382, and several others cited

in Wachter, i. p. 296, note 133. [The question whether a thing or a debt
is moveable or immoveable, is determined by the lex rei sitee. Story, 447

;

and a series of Scotch cases, of which the latest is Downie v Downie\i TVs.,

1866, 4 Macph. 1066. See Bar, 62
;
Robinson v Bland, 2 Burr. 1079, 1

W. Bl. 259; Chatfield v Berchtoldt, L. R. 7, Eq. 192; Freke v Lord

Earbery, L. R. 16, Eq. 461.]

(r) Thus the question whether the right to iron stored in Scotland is

caused by indorsation of the warehouse-keeper's warrant only, or by indor-

sation and intimation to the warehouse-keeper, falls to be determined by
the law of Scotland, not by the law of the country where the sale and
indorsation take place. Connal Co. v Loder, July 17, 1868, 6 Macph.
1095. This case, however, depended rather on the fact that the obligation
transferred had its seat in Scotland. Although both in England and Scot-
land it is generally held (ignoring the correct distinction stated in note 2,

p. 176) that the law and forum of the owner's domicile are applicable even
to moveables in foreign countries, there are cases in which the reason of the

thing has compelled the courts to sustain the jurisdiction and apply the law
rei sitss. Hart v Herwig, L. R. 8, Ch. 860, 42 L. J. Ch. 457. See below,

367, p. 183, note 1.
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SECT. XXIV. ( 367.)

II. LAW OF THINGS. PROPERTY.

I will here consider in their order the particular questions

relating to property, in which the point at issue is the applica-

bility of different local laws.

1. The capacity of a person to acquire property, and likewise

the capacity of a person to dispose of the property belonging to

him, is to be judged by the local law of the domicile of the one

or the other person ( 362), and therefore not by the law of

the place where the thing is situated, because each of these

capacities is only a particular branch of the general capacity to

have rights and to act, and therefore pertains to the personal

status.

This rule has been disputed from the following erroneous

points of view, which have already been disposed of. Many
say that these capacities belong, not to the abstract qualities

of the person, but to the legal effects of these qualities ;
and

that as to these it is not the law of the domicile that is

applicable, but the law of the judge who determines in each

case (a).

Others admit that the law of the domicile is generally ap-

plicable, but make an exception for the case of immoveable

things. Here, they say, the personal capacity is to be judged

by the lex rei sites, that is to say, the real statute comes to be

applied (5).

(a) This opinion has been fully discussed above, 362.

(6) Comp. above, 362, note g. This erroneous opinion is adopted by
Story, 430-434, who quotes a number of writers. Huber, 12, has the

correct opinion. [With regard to the capacity to acquire property in land,
Bar conies to the same result as Story upon a different ground, which
would seem to support also the judgments in BirttcJiistle v Vardell and
Fenton v Livingstone, ante, p. 151. He says :

' The incapacity to acquire
the property of land is a restriction not of the capacity to act, but of the

capacity for rights, and therefore (ante, 365, Note A) depends, not on the

lex domicilii of the acquirer, but on the law to which the case is subject in

other respects.'
' The capacity to act, on the other hand, is to be deter-

mined, even with respect to imrnoveables, by the law of the domicile. The

opinion of many writers which makes the lex rei sitx decisive, originates in

too wide an extension of the notion of capacity to act, by which the capa-
city to test (which in certain circumstances depends entirely on the lex rti

is confounded with the capacity to act in the true and narrower sense.
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An exception to this rule must certainly be admitted, when
a limitation of the capacity to acquire is prescribed by strictly

positive and compulsory laws, such as those which have the

nature of police laws. Such statutes are applicable to all

things situated within the territory of the lawgiver, and no

regard is paid to the law of the domicile of the person who
wishes to acquire ( 365).

2. The capacity of a thing to become subject to private

property, and therefore not to belong to the res quaruin com-

mcrcium non est, is to be judged by the law of the place at

which the thing is situated.

3. The same rule applies as to the extent of the class of

things sine domino, and therefore as to the admissibility or

restriction of the acquisition by occupation of property in

things of many kinds. Of this character are laws as to the

royalty on amber, and on many kinds of minerals. Xo one

doubts that here the lex rei sitce alone determines, and is

therefore to be applied even to moveable things. If under

this law the property in such a thing has once been acquired,
it must be acknowledged in every other state, even if the

latter state would not acknowledge a similar acquisition
within its limits.

4. In the forms of alienation i.e. of the voluntary trans-

mission of property to another person very different rules of

law occur
;
and on the principle above considered, we must

apply the rule of law in force at the place where the thing is

situated, without regard to the domicile of the one or of the

other person, and without regard to the place where the con-

tract is entered into.
1

If a person who is still a minor by the lex rei sitss would be major by the
'

lex domicilii, he would still be able to incur a personal obligation in respect
of his property situated abroad, and the purchaser would then only need
to sue upon the obligation, to put the matter in the same position as if the

alienation had from the first been validly effected by the seller. The appli-
cation of the lex rei sitse is therefore, in this case, practically inoperative ;

and in the converse case, where the seller is by the lex rei sits; major, and

by the lex domicilii minor, it leads to the absurdity, that one who is in-

capable of binding himself by a personal obligation to transfer a real right,
is in a position to alienate this right directly.' Bar, 64.]

1
[As to land, there is no dispute upon this point. The apparent contra-

dictions referred to by Story, -439 gq., occur in writers who are discussing
the validity of a will, executed in conformity with the lex loci actus, to trans-

mit foreign imnioveables. This question may receive an affirmative answer
in countries where the distinction of moveable and immoveable property is
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Thus, in Eoman law, alienation depends on the delivery of

the thing ;
in the Prussian law, likewise, on delivery (c).

In

the French law, on the contrary, the transference of the pro-

perty is effected by the mere contract (d~).

The application of these rules will be made plainer by the

following examples : If a Parisian sells his furniture situated

in Berlin, to a Parisian in Paris, the property is transferred

only by tradition
;
but if, conversely, a Berliner sells his goods

situated in Paris, to a Berliner in Berlin, the mere contract

transfers the property. It will be just the same if in these

examples we put the city of Cologne in the place of Paris.

It will suffice to bring this rule into operation, if the con-

tinuance of the things at a place should be only transient and

very short (c) ;
for in every case the transference of the pro-

perty depends on a momentary act, and therefore fills no long

not admitted ;
but in this country and America, where the theory of

universal succession has never been accepted with regard to immoveables,

it is of course negatived. See Bar, 61. The doctrine of certain cases in

Louisiana (Olivier v Townes, 14 Martin 97, etc.), applying the lex rei sitse,

which required tradition in order to the transfer of property in moveables,

and rejecting the lex loci contractus, which was the law of the owner's

domicile, has been strongly controverted by Story ( 385 sqq. ;
see Burge,

iii. 763) and others ; but no authority is cited against it except the cases

which establish the lex domicilii as the law regulating succession. On the

contrary, the application of the lex rei sitse appears to be assumed in all the

numerous cases in which conflicts have arisen in regard to the transmission

by sale of property in moveables, between the law of Scotland, which

requires delivery, and that of England, which does not. In Cammell v

Sewell, 5 H. and N. 728, 29 L. J. Ex. 350, it was laid down that if personal

property is disposed of in a manner binding according to the law of the

country where it is, that disposition is binding everywhere.' In a later

case, Castrique v Imrie, 39 L. J. C. P. 350, L. R. 4 H. L. 414, this was

approved. Blackburn, J., there said, speaking for the consulted judges :

'

This, we think, as a general rule is correct, though no doubt it may be open
to exceptions and qualifications.' See Hooper v Gumm, L. R. 2 Ch. 282,

36 L. J. Ch. 605
; Liverpool Marine Credit Co. v Hunter, 37 L. J. Ch.

386, L. R. 3 Ch. 481
; Simpson v Fogo, 29 L. J. Ch. 657, 32 L. J. Ch.

249
;

Green v Van Buskirk, 1 Wall. (U.S.) 139. So, as a general rule

subject to like exceptions, the transference (assignation, assignment)
of an obligation is subject to the local law that governs the obligation

itself. Bar, 76
; Westlake, 273

;
Connal ff Co. v Loder, July 17, 1868,

6 Macph. 1095
;
Tavler v Hill, July 16, 1847, 9 D. 1504

;
Donaldson v

Ord, July 5, 1855, 17 D. 1054.]

(c) A. L. R. i. 10, 1. Comp. Koch, Preuss. Recnt, vol. i. 252, 255,

174. Even the important practical facilities in the tradition effected by
transmission between absent persons (i. 11, 128-133) make no differ-

ence in this principle.

(d) Code Civil, art. 1138. This is law also in the Rhenish provinces of

Prussia.

(?) See above, 366, p. 181.
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space of time. It will be different in the exceptional cases, in

which, the present situation of the things is so indeterminate

that the persons acting cannot be held to have any certain

knowledge of it. In such cases we shall have to regard as the

place where the thing is situated that at which it is destined

first to remain, which will often be the domicile of the present
owner (the seller) (/).

2

In all the cases here distinguished, everything depends, un-

doubtedly, on the place where the thing is situated at the time

of transference. If the transmission has once taken place,

every subsequent change of the locality of the thing is

immaterial for the destiny of the property, since the right of

property once acquired cannot be affected by such a change
of place.

3

5. The acquisition of property by prescription is essentially
different from the acquisition by tradition, in being effected,

not by a momentary fact, but by one extending over a longer

period of time.

In regard to immoveable things, the application of the law
of the place where the thing is situated is quite undisputed.

4

On the contrary, opinions are very much divided in respect
to the prescription of moveables (g}. But here the question
is specially important, because the laws of different countries

(/) See above, 366, p. 179. la the alienation of merchandise there
are also to be considered the very doubtful questions of trade-marks [see
above, p. 74], and (if the goods are stopped in transitu) of the effect of the
transferred bill of lading. Comp. Thol, Handelsrecht, 79, 80.

2
[See contra, Thuret v Jenkins, 7 Mar. La. 318

; Story, 391 : Westlake,
270.]
3

[' Property in a rnoveable or immoveable thing situated in a country
where the common Roman law prevails, is not transferred by a contract
made in France, even between Frenchmen. But when the will of the con-

tracting parties remains the same, and the thing in the meantime, and
before a third party has become its owner by delivery, has been brought
to France, the property is transferred at the moment it passes into the

territory of the French law. Conversely, if the thing is in France, and the
contract is made e.g. in Hanover, the property passes without tradition

only when that was the intention of the contracting parties.
1

Bar, 64.]
4

[It is necessarily so even in Great Britain, where the peculiar doctrine as
to prescription in moveable and personal rights, afterwards discussed (pp. 249,

267, infra), prevails ;
because the lex loci reisitse is generally the lexfori of

immoveable things. It has been so held, however, even where, exception-
ally, a foreign statute of limitations affecting foreign land came in question
in an English court. Pitt v Dacre, L. R. S^Ch. D. 295, 45 L. J. Ch. 796.]

(q) Mlihlenbruch, Doctrina Panel. 73, correctly adopts the lex rei sitsz ;

Meier, p. 37, the lex domicilii, that is, of the domicile of the person taking
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vary exceedingly. The Roman law requires possession for

three years, the Prussian for ten (A). The French requires

no continued possession, but excludes with the very begin-

ning of it the vindication of the former owner, with an

exception in the case of lost and stolen things, the protection

of which, however, ceases with the expiry of three years (i}.

By this last rule the French law, in its practical results,

approximates to the Bornan.

It is here precisely that the application of the lex rei sitce

appears especially certain, from the circumstance that the foun-

dation of all prescription is continuing possession ;
but posses-

sion, as being essentially a relation of facts, is, with even less

doubt than any real right, to be judged by the lex rei sitce

(I 368).
A question may still arise where the situation of the move-

able things, during the period of prescription, has been within

different territories. There can be no doubt that all these

periods of possession must be added together. The term of the

prescription, however, and the complete acquisition of the pro-

perty, must be judged by the law of the place at which the

thing is last found,- because it is only at the expiry of the whole

period that the change of property takes place ; before, it has

only been in preparation (&). When property has been ac-

quired by prescription according to this law, it must be recog-

nised in every other country, although the law of that country
should require a longer period.

6. The vindication of property by action, with all the

minute regulations concerning it, is to be judged by the law

of the place at which the action is brought (I).

This may be the place where the thing is situated, on

account of the jurisdiction constituted at that place (
3 6 6, a);

then the lex rei sitce is applicable. But it may also be the

domicile of the defender, because at common law the two kinds

of jurisdiction .so concur, that the plaintiff has a choice between

by prescription, because lie has already prsetorian ownership during the

course of prescription. Schaffner, 67, leaves all uncertain.

(/O A. L. R. i. 9, 620.

(0 Code Civil, art. 2279.

(fc) Here, therefore, \ve follow the same principle as in the collision in

time of laws as to usucapipn ( 391, fe).

(0 See above, 361, No. 3, C.
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them
;
then the lex domicilii of the defendant is to be applied

to all questions of law touching the action. It is true that, by
this alternative rule, an objectionable latitude is allowed to the

choice of the plaintiff ;
but it is here unavoidable.

There is a great diversity between the laws of different

countries in respect of the restrictions applicable to the rei

mndicatio. The Roman law admits the action nnconditionallv
i>

against every possessor who is not the owner, and that without

any claim of this possessor for restitution of the purchase

money. The Prussian law likewise admits the unconditional

vindication, but reserving such restitution to the bonafide pos-
sessor (m). The French law admits, as a rule, no vindication

of moveables, and allows on]y a few exceptions, in the case of

things stolen or lost, within three years ;
and things sold, but

still unpaid for, which can be vindicated against the purchaser,
within eight days (??.).

The one or the other of these rules will

necessarily be applicable according as the Roman, the Prussian,

or the French law is in force at the place where the court sits

before which the process is carried on.

The process as to property, once begun, may involve peculiar

consequences, particularly in respect of the fruits, the claim

for damages founded on the loss or the deterioration of the

thing vindicated, etc. (0). All such questions are also to be

decided by the law of the place where the court sits.
5

SECT. XXV. ( 368.)

II. LAW OF THINGS. JURA IN RE.

Real rights, besides property (jura in re), are for the most

part governed by principles similar to those which we have

discussed in regard to property.

1. That the prsedial servitudes can only be judged by the

lex rei sitce, is nowhere disputed.

(i) A. L. R. i. 15, 1, 26.

(n) Code Civil, arts. 2279, 2102, K 4.

(o) See above, vol. vi. 260 foil.

[See Bar, 64, for a statement of views upon the last two heads

differing in some respects from those in the text.]
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The same is true as to personal servitudes of which the

object is an immoveable thing.

If the object is a moveable thing, the lex domicilii is

wrongly held by many to be applicable, just as in the case of

property in moveables. The controversy upon this general

question has already been fully discussed ( 366).

2. Em'pliyteusis and Superficies are subject to no doubt,

since they can only occur in the case of immoveable things ;

and therefore, as all parties agree, are to be judged by the

law of the place where the thing is situated.

3. The Prussian law gives to the hirer, tenant, and similar

occupiers or holders (bailees), for their own use, of things be-

longing to others, a real right, with an action in reni against a

third party in possession, provided that the thing has been

delivered to them (a). In Roman law, of course, there is no

such real right.

A real right of this kind undoubtedly arises when the thing,

'whether it be moveable or immoveable, is within the Prussian

state at the time of delivery ;
if at that time it is in a country

where the Pioman law prevails, the real right does not arise.

But supposing that this real right is constituted in the

Prussian state by delivery of a hired moveable, and the pos-

sessor brings the thing into a country where Ptornan law pre-

vails, it might be thought that he could even here make the

right which he had acquired effectual against a third party

in possession. I believe, however, that this must be denied,

because his claim rests upon a quite peculiar legal institution

which is not recognised at all in the latter country (5).
This

question, however, is not of practical interest, because such a

real right is attended with important consequences only in the

case of immoveable things.

4. The right of pledge is not only of more extensive opera-

tion than the foregoing jura in re, but is also the subject of

greater doubts and disputes in the question before us.

Here also the law of the place where the thing is situated

(a) A. L. R. i. 2, 135-137
;

i. 7, 169, 170. Comp. Koch, Preiiss.

Recht, vol. i. 317, 318.

(6) See above, 349, b. Wiichter, ii. pp. 388, 389, is also of this opinion ;

not indeed in this very case, but in the similar case of the right of pledge,
of which we are immediately to speak. [Bar, 65 (p. 221), controverts

this opinion.]
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must be held to rule, and most of the difficulties raised against

it are merely apparent.
1

I will begin by giving a view of the most important general

differences that occur in German states concerning this legal

institution.

The Eoman law rests on the following principles : (a) The

right of pledge becomes a real right, actionable against every

third party in possession, by mere contract without delivery (c) ;

(b) The contract may even be concluded tacitly, since, in the

case of several obligatory acts, it is feigned, by a general rule

of law, that a pledge has been at the same time stipulated

in security of the obligation (d) ; (c) Moveable and immove-

able things are not distinguished as objects of impignoration ;

(d) The express as well as the tacit contract may refer not

only to particular things, but also to a whole estate. Impig-
noration of the last kind embraces all the things belonging to

that estate at the time, and all afterwards coming into it
;

therefore those which are not specially mentioned, and which

cannot even be brought to the knowledge of the parties. It

has been erroneously supposed that the object of such impig-
noration is the estate in its ideal notion, irrespective of its

contents
;
and hence the juridical notion of universitas and

snccessio per univcrsitatein has been applied to it according to

the analogy of the law of succession (e). In truth, however,

it is only an indirect designation and definition of the indi-

vidual things which are liable to the right of pledge.

Among the various countries which follow in general the

Roman law, many subordinate differences occur in the law of

pledge, while they still preserve the common foundation above

described. The differences chiefly relate to the extent of the

1
[See Harmer v Bell (The Bold Biiccleucli), 7 Moore P. C. 267

; Inglis v

Uxherwood, 1 East 515.]

(c) I here confine myself purposely to the right of pledge in its proper
sense, as jus in re, that is, a detached portion of the right of property,

passing over the more artificial application of it to obligations, etc.

(J) L. 3, in quib. cans. (20, 2) :
'

. . . taciturn conventionem de invectis

. . .
;

'

L. 4, pr. eod. :
'

. . . quasi id tacite convenerit . . .
;

'

L. 6, eod. :
'

. . .

tacite solet conventum accipi, ut perinde teneantur invecta et illata, ac si

specialiter convenisset . . .
;

;

L. 7, pr. eod. :
'

. . . tacite intelliguntur pignori
esse . . . etiarnsi nominatim id non convenerit.' The expression

'

legal

pledge' (pigttus legate), in use with modern writers, obscures the true

nature of the legal institution.

(e) As to these notions, cotnp. above, vol. iii. 105.
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tacit pledge which, according to the codes of the various

countries, is attached sometimes to more and sometimes to

fewer kinds of obligations, which are held to be secured by a

contract of pledge founded on the legal fiction referred to.

Suppose, then, the question to arise as to two countries

that follow in general the Roman law. In the one, the rule

of the Roman law is received, by which the promise to give

a dos is always secured by tacit hypothecation of the whole

estate (/) ;
in the other country this rule is abolished. If,

then, two inhabitants of the first country enter into such a

contract, but the debtor possesses a landed estate in the second

country, the question arises whether this estate is subject to

the tacit hypothec. One might be disposed to answer this in

the negative by applying the lex rei sites, but incorrectly. For

the second state also recognises the possibility of hypothecation

by mere contract, and even by tacit contract. Whether, then,

in the case before us, such a contract exists, is a question of

fact which can only be determined by that law to which the

juridical act is subject (<?).
But by a legal fiction established

by this law, an express hypothecation of the whole patrimonial

estate, and therefore of that foreign real estate, has taken

place, and therefore the latter must be included in the

hypothec (h). If the total contract had been entered into in

the second country by inhabitants of it, neither the real estate

nor the other property of the debtor would fall under the

hypothec.
An immensely greater difference exists between the German

countries which recognise the Roman law of pledge generally,

and those which place the law of pledge upon a quite new
foundation. I will take the Prussian code as a type of the

last, as it seems to have most completely created such a new
law. Some of its provisions are found in other countries also,

and it will not be difficult to apply the following rules to

them :

(/) L. un. 1, C. de rei ux. act. (5, 13).

(gr) What the law is, will be established in the next section (the Law of

Obligations, 374, d).

(h) This decision is given by Meier, pp. 39-41
; Meissner, Vom Still-

scliu-eigenden Pfandrecht, 23, 24
;
but on a ground which I hold to be

incorrect. The law of the domicile, as such, determines, according to

them, just as in questions of succession, because here the ideal estate, the

universitas, is the object of hypothecation.
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The Prussian law, without any exception, denies to the

mere contract the power of originating a pledge as a real right.

It also distinguishes between moveable and immoveable things.

In immoveables, the real right arises only by entiy in the

register of mortgages (Hypothekenbuch) (i). A. contract as to

the registration of a particular landed estate is a title on the

ground of which registration may be demanded; a general

contract of hypothec over the whole estate gives no such

claim in respect to particular lands
(/j).

A real right of

pledge in moveables arises only by delivery (I) ;
a contract for

the impignoration of certain definite things entitles to claim

such delivery (m).

If, then, in a country where the Roman law prevails, an

hypothecation is effected by contract, expressly or tacitly, it

can give rise to no right of pledge over things belonging to

the debtor situated in Prussia. It can, at farthest, serve as a

title to demand the constitution of an hypothec over these

things (by registration or delivery), and even that only under

the special conditions above mentioned (Notes k, m~). But if,

conversely, a contract of pledge of particular things, or of a

whole estate, is entered into in Prussia, and portions of the

debtor's estate are in a country where the Roman law prevails,

there is nothing to prevent such property from being dealt

with as duly hypothecated, since the Roman law makes

hypothecation by contract dependent neither on the con-

clusion of the contract at a particular place, nor on a particular

domicile of the debtor. Thus the lex rei sitcc must here

receive undisturbed effect (n).

The following case remains to be considered : If, in a

(i} A. L. R. i. 20, 411, 412.

(fc) Ibid. 402, 403.

(0 Ibid. 111.

(TB) Ibid. 109, 110. A contract of general hypothec gives this claim

only in the special cases in which a security can also be demanded. Ibid.

112.

(n) A literal construction of the AUg. Landrecht Elnl. 28, would make
a Berliner at Stralsund (where the Roman law is in force) incapable of

impledging his moveable property by mere contract, so that this hypothe-
cation should be effectual at Stralsuud ( 366, /<). The absurdity of this

becomes very clear if we imagine the opposite case
;
for the Stralsunder

would necessarily be able to hypothecate his moveable property by mere
contract at Berlin, so that the hypothecation would be valid at Berlin.

The last assertion will hardly find any supporters, and yet it results from
the strict literal application of 28.
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country of the Roman law, a moveable thing be validly im-

pledged, whether expressly or tacitly, by mere contract, and

the thing is afterwards brought to Prussia, does the hypothe-
cation continue, so that the thing can here be vindicated

by an action against every possessor (whether the debtor

or a third party), and can likewise be alienated by the

person in right of the pledge, if he obtains possession

by accident without tradition ? One might be inclined to

answer this question in the affirmative, because, apparently,

the vested right cannot lose its force by the change of

place.

Yet I believe the question must be answered in the negative.

For in such a case the question is not in regard to one and

the same right of pledge, which may be acquired in different

countries in different ways, somewhat as property is acquired

here by tradition, and there by mere contract, and yet is

everywhere alike recognised and operative as property. Rather,

hypothecation by mere contract is quite another legal institu-

tion from that which can be constituted only by delivery, and

the two can only have their names and general purpose in

common. If, therefore, the moveable thing above referred to

is brought within the territory of the Prussian code, and it is

attempted to enforce the right of pledge elsewhere constituted

by simple contract, the alleged creditor appeals to a legal

institution not recognised in the Prussian state
;
and such a

proceeding has above been shown to be inadmissible (o). On

(o) See above, 349, B. The same view is maintained in the Ergan-

zungen zum A. L. R. by Graff, etc., vol. i. p. 116. So also by Wachter,
ii. pp. 386, 388, 389, with regard to the law of Wiirtemburg, which here

agrees with the Prussian law. He gives as the reason, that the law here

recognises hypothecation of moveables in origin and in continuance only in

the form of Faustpfand [i.e. pledge, pignus, as distinguished from hypothec,

hypotheca ; lust. iv. 67]. This principle is substantially the same as that

proposed by me, and only different in the mode of expression. [Bar, 65,

p. 227, points out that the practical result of this reasoning is, that e.g. if

the law of a country permits a ship to be validly mortgaged only by writing,
an hypothecation validly effected by verbal bargain in another state, within

whose territory the ship was at the time, could not be recognised in the

former state. (See the cases cited at p. 18-i, Note 1.) The whole train of

reasoning rests, moreover, on the very dubious proposition that a right

which, under the given circumstances, could not have originated in our

country, must not be recognised there. Answering to the legal institutions

existing in one country, analogous, yet in details materially different, legal

institutions will always be found in another country. Are these the same,
or are they quite different institutions, which must not be recognised ? Ifc
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the contrary, the creditor in a right of pledge, to whom a

moveable thing has been impignorated by tradition in Prussia,

can enforce his right also in a country where Eoman law

prevails ;
for he unites in himself all the conditions which

are there required for an effectual right of pledge.

The priority of several rights of pledge constituted in the

same thing, is judged by the lex rei sites. This priority may
come into question especially in bankruptcy; and of this case

we shall treat below ( 374).

5. What has here been said of the real rights belonging to

the Eoman law, and of those formed in imitation of them by
modern legislation, must be equally true of those which are

purely Germanic. The rights to feuda or fiefs (Lclicii) and

entails or family substitutions (Fideicommissen} is always a

right to particular immoveables, and is therefore governed by
the law of the place where they are situated.

In the course of this inquiry as to the law to which real

rights are subject, I have at every suitable place interpolated

the question above reserved
( 344, t), how far the law to be

applied must be determined in one way or in another by a

change in the situation of the moveable thing which is the

object of a real right.

Possession is not one of the real rights ; yet the question as

to the local law applicable to it may be treated of here, along
with real rights, more fitly than at any other place.

Possession itself is, in its nature, purely a relation of fact (p),

and as such it can only be subject to the law of the place

where the thing is situated, whether it relate to moveable or

immoveable things. By this law alone, therefore, must be

decided the question as to the acquisition or loss of any pos-

session, and therefore as to its existence, without considering

cannot be said that, where there is the least difference, the latter case is to

be assumed, an assumption which would involve the rejection of all foreign
rules of law. It is impossible to discover wherein the distinction consists

between this case and that in which the right of property is passed in one

country only by delivery, and in the other by informal contract
;
in which

latter case Savigny (p. 192) regards a right of property acquired in the
latter country by mere contract as effectual in the former also. In both
cases the question is as to different forms of constituting a real right.]

(p) Savigny, Keclit des Eesitzes, 5.

N
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for what purpose or with what result this question may be

raised. Two legal effects, however, are connected with pos-

session, usucapion and the possessory interdicts. The first

has no independent nature, but rather coincides with property,

and, like it, belongs to the lex rei sitce ( 367, No. 5). The

possessory interdicts, as the second result of possession, have

their place among the obligationes ex delicto (q), and are thus

subject to the local law of the court before which the lawsuit

is brought (?).
This proposition, however, is of far less im-

portance than might at first sight be assigned to it
;
for it

concerns only the proper element of delict in the possessory

actions, and therefore their penal nature, which is by far the

less important part of their juridical contents. The more

important constituent the question as to the existence and

recognition of the possession is to be judged by every court,

as just observed, only according to the lex rei sitce.

SECT. XXVI.
( 369.)

III. LAW OF OBLIGATIONS.

(INTRODUCTION.)

In the law of obligations, as in real rights, a person emerges
from his abstract personality into the local dominion of the law

which governs a particular legal relation
( 345, 360, 366).

Here, again, we have to find an answer to the ever-recurring

question: "Where is the true seat of each obligation; at what

place is its home ? For from this seat of the obligation, from

this its home, shall we discover the particular jurisdiction, as

well as the local law, by which it is to be judged.
In the law of obligations the reply to this question is, more

than in other parts of the law, difficult and doubtful, for the

following reasons :*&

(?) Savigny, I.e. 6, 37.

(?) See below, 374, c. This may, indeed, be the forum rei sitse, which
is certainly always competent for possessory actions. L. un. C. ubi de poss.

(3, 16) ; Nov. 69, c. i. It may also, however, be the forum donncilii (which
may happen to be different), since there is an election between them ( 371,
notes n and

/>).
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First, the obligation has an object of an invisible nature in

comparison with the real right, which is connected with an

object perceptible by the senses, a thing. We must there-

fore, first, try to realize that invisible object in the obligation.

Further, the obligation necessarily relates to two different

persons : in the one it appears as an enlargement of liberty, as

dominion over another will
;
in the other, as a restriction of

liberty, as dependence on another's will (). According to

which of these closely connected yet different relations are we
to fix the seat of the obligation ? Undoubtedly according to

the relation of the debtor, since the necessity of acting that

exists in the person of the debtor constitutes the very essence

of the obligation. This view is confirmed by the great and

indisputable influence of the place of fulfilment on the juris-

diction, since fulfilment chiefly consists in an activity of the

debtor, along with which an activity of the creditor occurs

either not at all, or only in a subordinate and auxiliary

manner. Further, by the intrinsic connection of the local

law with the forum, which last always has a relation to the

person of the defendant, that is, of the debtor.

Lastly, another difficulty arises from the reciprocity that

is found, not in all, but in many obligations. Where this

exists, each of the two persons is to be regarded as debtor, but

with reference to different acts
;

for which reason, the rule

that the debtor is to be chiefly regarded appears no longer to

be sufficient. But in every mutual obligation the two separate

debts always admit of being dealt with separately; so that

even here nothing hinders us from fixing, according to the

person of the debtor, the jurisdiction and the local law for

each of the two halves produced by this separation. Nay,

more, this division is to be regarded as the original and natu-

ral treatment, the combination of the two obligations under

one head and designation, as a secondary and artificial result,

justified by their intimate connection. The correctness of

this view is confirmed by the ordinary practice among the

Romans, of concluding a contract of sale, etc., by two distinct

stipulations (&).

(a) See above, vol. i. 56.

(b) It cannot be denied that in many cases this separation of the two
halves of a bilateral obligation may cause doubts and perplexities, especially
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In the case of obligations we find, again, the often noticed

connection between the forum and the law ( 360, No. 1).

But it is here more important and influential than elsewhere,

because in the Roman, law the doctrine as to the particular

forum of obligations is carefully wrought out, while the local

law is hardly mentioned. Yet the reasons determining the

forum are perfectly applicable to the local law, since each

depends on the equal obedience due to different branches of

the public institutions of the place. We are able, therefore,

safely to deduce, from the decisions of the Romans as to the

forum of obligations, the sense in which the local law of

obligations is to be regarded.

The particular jurisdiction, as well as the local law of obli-

gations, depends on a voluntary subjection ( 360, No. 2),

which in most cases is not expressly declared, but is only to

be inferred from circumstances, and for that reason is excluded

by an express declaration to the contrary (c).
The circum-

stances, therefore, under which an obligation arises may often

excite in others a definite and well-founded expectation, and in

such a case this expectation is not to be .disappointed. That

is the point of view from which not only the forum of obliga-

tions, but the local law governing them, must be considered.

Voluntary subjection is also the ground of prorogated juris-

diction
;
and there is thus, undoubtedly, a relation between it

and the forum of obligations, although the latter has a more

objective, prorogated jurisdiction a more subjective, character

in consideration of a particular court, often of particular

judges. To regard the jurisdiction of the obligation as a mere

application of the prorogated jurisdiction, as a particular case

of prorogation, is indeed not to be justified (d). The peculiar

interest of this question may perhaps arise from its being

in regard to the local law. But in principle it is not less correct, and it is

asserted by others also for several cases. Cornp. Wachter, ii. p. 45. [Story,
291, commenting on Arnott v Redfern, 2 C. and P. 88

; Bar, 66, p.

236.]

(c) L. 19, 2, dejud. (5, 1): '. . . nisi alio loci, ut defenderet, convenit.'

(</) As to this question, there is a controversy between Bethmann Holl-

weg, Versuclie, pp. 20-27, 50, and Linde, Abhandlungen, vol. ii. p. 75 foil.

But the latter is clearly wrong in rejecting, for obligations, not merely the

expression
'

prorogated
'

jurisdiction, but even voluntary submission, as a

legal foundation. The leading texts on prorogated jurisdiction are : L. 1
;

L. 2, pr. 1, de jud. (5, 1) ;
L. 15, de jurisd. (2, 1) ;

L. 1, C. de junsd.
(3, 13). [Donell. Com. xvii. cc. 10, 14.]
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uncertain whether, by Eoman law, prorogation is strictly

binding (e). The forum of the obligation, on the contrary, is

certainly binding for the defendant, and just as certainly not
so for the plaintiff, who has a free choice between this special
forum and the forum domicilii of the defendant (/).

SECT. XXVII.
( 370.)

THE LAW OF OBLIGATIONS. FORUM OF THE OBLIGATION.

Authors.

LINDE, Archil) far civilistische Praxis, vol. vii. pp. 59-79

(1824).

Abhandlungen, vol. ii. pp. 75-121 (1829).
VON BETHMANN HOLLWEG, Versuclie, No. 1, pp. 1-77

(1827).

MUEHLENBRUCH, Archiv, vol. xix. pp. 337-384 (1836).

ALBRECIIT, Programme iiber das Motiv dcs forum contractus.

Wiirzburg 1845.

Three intimately connected questions have been raised

above
( 369) : Where is the seat of an obligation ? Where is

its forum ? Where are we to seek for the local law that is to

be applied to it ? The first of the three questions is of a theo-

retical nature, and serves only as a foundation for the correct

solution of the other two; for which reason it may be considered

along with the second. This question, which relates to the

forum of the obligation, has led in Eoman law to a series of

(e) According to L. 29, C. de pact. (2, 3), it seems binding ; according
to L. 18, de jurisd. (2, 1), revocable. The latter passage, indeed, presup-
poses a niuhun pactum ; so that the stipulation was certainly binding, as

well as the pactum adjectwn in a b. f. contractus (Cato, de re rustica, 149).

Comp. also Hollweg, Versuclie, p. 12.

(/) Comp. below, 371. The ground of the special jurisdiction for

obligations is therefore certainly not to favour the defendant (as Linde

assumes, Archiv, vii. p. 67), but the plaintiff. To him the proof and the
execution are to be facilitated, perhaps also the conduct of the process
itself, since he is thus enabled often to sue at his own domicile, not merely
at that of the defendant.
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practical and very minute decisions : hence the differences in

opinion among modern writers relate less to the substance of

the rules of law than to their order and foundation, and are

therefore more of a theoretical than practical nature.

The forum of the obligation (which coincides with the true

seat of the obligation) depends on the voluntary submission of

the parties, which, however, is generally indicated, not in an

express, but in a tacit declaration of will, and is thus always
excluded by an express declaration to the contrary ( 369).

We have therefore to inquire to what place the expectation of

the parties was directed what place they had in their minds

as the seat of the obligation. At this place we must fix the

forum of the obligation, in virtue of their voluntary submission.

But as the obligation itself, as a legal relation, is incorporeal

and has no locality, we must seek, in its natural process of de-

velopment, for some visible phenomena to which we may attach

the essence of the obligation, in order to give it, as it were, a

body.
In every obligation, then, we find principally and uniformly

two such visible phenomena, which we might take as our guides.

Every obligation arises out of visible facts
; every obligation

is also fulfilled by visible facts : both of these must happen
at some place or another. We can therefore select either the

place where the obligation has originated, or the place luhere it

is fulfilled, as determining its seat and its forum, either the

beginning or the end of the obligation. To which of the two

points shall we give the preference upon general principles ?

Not to the origin. This is in itself accidental, transitory,

foreign to the substance of the obligation and to its further

development and efficacy. If in the eyes of the parties a

permanent influence reaching into the future were to be

ascribed to the place where the obligation arose, this certainly

could not flow from the mere constituent act, but only from

the connection of that act with extrinsic circumstances, by
which a definite expectation of the parties was directed to that

place.

The case is quite different with respect to the fulfilment,

which is indeed the very essence of the obligation. For the

obligation consists just in this, that something which was

previously in the free choice of a person, is now changed into
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something necessary, that which was hitherto uncertain, into

a certainty ;
and when this necessary and certain thing has

come to pass, that is just the fulfilment. To this, therefore,

the whole expectation of the parties is directed
;
and it is

therefore part of the essence of the obligation that the place
of fulfilment is conceived as the seat of the obligation, that

the special forum of the obligation is fixed at this place by
voluntary submission. Before, however, this idea is carried

out in detail, it seems proper to cast a preliminary glance

upon the views which prevail among modern writers as to this

question.

From an early period most writers have fixed the forum
of the obligation at the place where it has arisen. But since

most obligations arise out of contracts, the place at which the

contract was concluded was held to determine the forum
;
and

this explains the very widespread technical term, which is not

justified by the law sources, forum contractus, for the special
forum of obligations. The explanation and apparent justifi-

cation of the doctrine of writers on this subject is found in

some leading texts of the Roman law, in which, by a super-
ficial interpretation, the true relation of the rule to the excep-

tion, of the central point to the subordinate rules, is mistaken,
and thrust out of sight. The practical errors to which the

principle in question might lead were averted by appending
a series of exceptions, which in great measure resolved the

principle itself into a mere phantom (). According to the

view we have adopted, this doctrine must be entirely rejected,

because it altogether wants any substantial reason, which could

only be derived from the essence of the obligation. What

partial truth, however, is contained in it, will find its true

position in the following discussion of the subject, and will be

dulv acknowledged.f O

Other writers have in later times abandoned that doctrine,

and have sought to attach the forum of the obligation rather

(o) See above, vol. i. Pref . p. xlv. Those passages are : L. 3, de reb.

auct. jud. (42, 5) ;
L. 21, de O. et A. (44, 7) ; but particularly L. 19, 2,

fie jud. (5, 1), which certainly seems at first glance to place, as is commonly
done by the moderns, rule and exception alongside of one another; whereas
in fact it only lays down tentatively an apparently general proposition, and
then, by adding limitations, leads the reader to find by abstraction the true

rule, which it does not directly enunciate
;

all quite in accordance with the
method of the old jurists.
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to the place of fulfilment. I have already stated my general

agreement with this opinion. The success, however, of this

procedure depends on the way in which the place of fulfilment

shall be fixed. This may be done, first, by the will of the

parties expressed with reference to a particular obligation. It

has never been doubted that the forum of the obligation shall

be assumed to be at such a place. But the case here supposed

is the less common one
;
and it has still to be ascertained in

most instances what place, in defect of such an express decla-

ration of intention, is to be taken as the place of fulfilment,

and therefore as the special forum of the obligation.

The following principle is laid down by many writers : In

defect of private intention, the positive law determines. For

every obligation, therefore, there is a firmly settled place of

fulfilment. This depends either on the expressed will of the

parties, or, in its absence, on the direction of the law. The

one as well as the other determines the special forum of the

obligation.

In my opinion, this theory is entirely to be rejected ;
but

I shall not attempt to refute it until I have fully explained

another, which may be thus expressed in a few words :

The place of fulfilment is always determined by the direct

intention of the parties ;
but this may be either express or

tacit. In both cases alike it determines the forum of the obli-

gation, which therefore always depends on voluntary submission

( 369) (6).

This view differs from that before mentioned and rejected,

in substituting for the place of fulfilment fixed by law one

determined by tacit agreement.
I pass now to the more minute exposition of this doctrine.

I. The first possible case which we have to consider pre-

supposes that the direct intention of the parties has happened
to fix a place of performance. This may be done by the con-

tract, in which the payment of a sum of money is promised,

with express mention of the place where this act shall be done.

That in such a case this place shall be the forum of the obli-

(l~) Albrecht, pp. 13-27, substantially agrees with this, and his exposi-
tion I accept, as quite correct. In the subsequent part of his treatise, how-
ever (pp. 28-35), he returns to the erroneous theory above referred to, and
of which we are again to speak below (note ).
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gation is so clearly and so often stated in our law sources (c),

that no doubt has ever been raised about it (d).

Yet this case would be restricted within too narrow limits,

if it were confined to the form which has just been illustrated

by an example. To make this plain, it is necessary to observe

the natural distinction among the acts which may become the

object of obligations. Some of these indeed the greatest

number of them are of such a nature that they can be per-

formed at any place. Among these are prestations of personal

service, also work to be done on moveable things, the trans-

ference of the possession of moveable things, and especially

the payment of money. For these acts a definite place of

fulfilment can be fixed only in the way mentioned in the ex-

ample above given, namely, by verbal indication of the place

where they are to be done. Other acts, on the contrary, are

by their very nature so exclusively fixed down to one place,

that they can only be conceived of as at that place. Among
these are, all labour on a particular piece of land

;
the erection

or improvement of a house
;
the letting, hiring, or sale of a

house or lands. For in every sale the obligation of the seller

lies in the transference of possession (V) ;
and in the case of a

piece of land, this is only conceivable at the place where it is

situated (/). It would therefore be an idle and superfluous

formality to promise in the sale, that the delivery of the house

sold should take place in the city in which it is situated. There

(c) L. 19, 4, dejud. (5, 1) ; L. 1, 2, 3, de rel. auct.jud. (42, 5) ;
L. 21,

de O. et A, (44, 7),
" contraxisse . . . in eo loco intelligitur ;

'

C. 17, x.

(k foro comp. (2, 2). In the same class is also L. 1, de eo quod certo loco

(13, 4). For as this passage says that naturally (that is to say, irrespec-
tive of the actio arbitraria) an action lies at no other place than the

stipulated place of fulfilment, it certainly implies, in the first instance, as

the rule, that the action is admissible at this place.

((/) Many have obscured the true view by designating this case as

forum solutionis, and thus have made it appear essentially different from
the following cases. Others have carried out this very questionable dis-

tinction so far as to fall into the practical error of assuming, along with

this forum, and co-existing with it, a second forum contractus at the place
where the contract was concluded. Thus Linde, Abhandl. ii. pp. 112-114

(comp. Hollweg, p. 46). It is true that the universal forum domicilii

subsists along with this special forum, so that the plaintiff has his choice

between the two ( 371). [Savigny, Obligationenrecht, i. 510 sqq.]

(0 L. 11, 2, de act. emti (19, 1).

(/) Apprehension is only possible if the acquirer of possession is pre-
sent (Savigny, liccht des Besitzes, 15), whereas the former possessor may
be absent (ibid. p. 239).
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is no reason at all for making the application of our principle

depend on this formality; and we must therefore maintain that

the place of performance, with its consequences, is fixed, not

by verbal designation alone, but also by the nature of an act

which can be conceived as occurring only at a certain spot (g\

Nay, it would even be inexact to assume, in this case, a tacit

expression of intention. For by this we understand the con-

structive inference from an act directed to other purposes than

the expression of intention, which inference may always be ex-

cluded by a contrary express declaration (Ji).
But if any one

sells a house, that is, promises to deliver it, the circumstance

that this delivery shall take place just where the house is

situated is implied in the promise itself, for delivery at

another place is impossible ;
so that even a contrary express

declaration as to this accessory circumstance would be quite

absurd.

We now pass to the far more frequent and very various

cases in which no settled place of performance exists
;
these

cases, however, can only relate to acts which are naturally

capable of being done everywhere, and are not connected with

a particular locality, because otherwise, as has just been shown,

this very connection would involve the place of fulfilment.

For all these cases, then, we inquire at what place the fulfil-

ment may be thought of and expected by the parties. This

place we must regard as the true seat of the obligation and as

its special forum, since that expectation, based on the circum-

stances, implies a tacit appointment of the place of fulfilment,

and therefore also a tacit submission of the defendant to the

jurisdiction of that place. From this assumption of a tacit

agreement and submission, it follows, as a matter of course,

that the special forum of the obligation to be established by the

following considerations, can always be excluded by an expressed

intention to the contrary ( 369, 5). This principle, indeed, is

nowhere expressly enunciated in the Eoman law; but all the

particular decisions of the Eoman jurists admit, without any
forced construction, of being referred to it, and only to it

;
and

it also stands in unmistakeable connection with the voluntary

(r/) Bethmann Hollwe.?, pp. 47-50, is here of a different opinion.

(A) V. supra, vol. iii. 131.
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submission which, in all this doctrine, is everywhere to be

regarded as decisive.

We are thus brought back to the facts in which the obliga-

tion has originated, and we have to specify in order those out-

ward circumstances which lead to the inference that the place

where the obligation arose was expected by the parties to lie

also the place of its fulfilment. If in this inquiry we closely

follow the statements of the Eoman law, the correctness and

consistency of which, from the standpoint of the common law7

,

cannot be questioned, we must not forget of what character

these statements are. They do not contain rules of positive law,

but leading points of view from which the probable and natural

thought of the parties is to be discovered, and along with which,

therefore, the special circumstances of each case are to be

attended to. Where, therefore, the circumstances might lead

to another decision, we act entirely in the spirit of these texts

of the Roman jurists, if we do not practically apply them.

This remark, however, will certainly not be of frequent im-

portance.

II. In order to elucidate the first case of this kind, it is

necessary to take a preliminary view of the diverse nature and

outward form of the facts from which obligations arise. Most

obligations arise from single transient acts. This is the nature

of the most frequent of all their originating causes, the contract,

which, though it is often long prepared for, is always instan-

taneous in its actual conclusion, and occupies a scarcely per-

ceptible space of time. On the other hand, there are other,

but fewer, obligations which arise from a continued, connected

activity of the debtor, an activity which always occupies a

considerable space of time, and is connected with a particular

locality. We may designate such an activity, out of which,

in the course of time, a greater or less number of obliga-

tions is w7ont to spring, by the common name of a course of
business. A survey of the most important cases of this kind,

as they are mentioned in our law sources, with a notice of the

jurisdiction thereby established, will make the matter plain (i).

(0 L. 19, 1, de jail. (5, 1) ;
L. 36, 1

;
L. 45, pr. eod.; L. 4, 5,

fie ed. (2, 13) ;
L. 54, 1, de proc. (3, 3) ;

L. 1, 2, C. ubi de ratiocin.

(3, 21). Voluntary submission is expressly assigned as the reason in iieyo-
tiorum gestio, in L. 36. 1, de jud. (5, 1) :

' non debet judicium recusare
. . . cum sua sponte sibi hauc obligationem contraxerit.'
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Among such cases are the following : The tutory of pupils,

and every kind of curatory. Further, the management of

another person's affairs, whether it be of all his affairs (general

mandate or agency), or of a certain class of them, such as a

manufactory, trading establishment, etc.
;
and whether it be in

consequence of a contract (mandate or operas locatce), or pro-

ceeding from the will of one party only (negotiorum gestio] (&).

Finally, one's own continuing banking and commission busi-

ness (argentaria). It follows from this review that one's own

business, as well as that carried on for others, can found this

jurisdiction ;
also a contract, as well as a quasi-contract,

which lies at the foundation of the management of another's

business. The essential condition consists only in this, that

the continuing business is permanently fixed to a certain

locality (/).
In most cases this jurisdiction does not appear

prominently, because the business coincides with the domicile
;

but the two can be separate, and then this jurisdiction shows

itself effective (Note /).

Many authors have regarded this jurisdiction as a distinct

and peculiar one, under the name forum gestce administrationis,

apart from, the so-called forum contradus. This is quite wrong,

since both rest upon the same ground, on the expectation of

the parties, founded on the circumstances, that the obligations

arising from the course of business will be satisfied at the place

where it is carried on. For this expectation the permanent

nature of such business affords a quite sufficient ground ;
be-

cause in this course of business the totality of the obligations

arising out of it has obtained, as it were, a local and visible

existence, and is embodied in it. If, then, the technical term

forum contradus is to be applied at all, this case must be com-

pletely included under it. Only it must not be supposed that

the obligation arises at the place where the contract for under-

taking the business has been concluded
;
nor even where the

particular contracts of sale, the payments of money, etc., have

taken place, in consequence of which the parties carrying on

Not every mandate, and not every negotiorum gestio, belongs to this

category ;
for both can also have for their object a single transient trans-

action, of which we are not here speaking.

(0 L. 19, 1, dejud. (5, 1) :
'
Si quis tutelam . . . vel quid aliud, uncle

obligatio oritur, certo loci administravit, etsi ibi doinicilium non habuit,

ibi se debebit defendere.' [See below, 380 ad Jin.']
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the business may become responsible to their principal. Both

these places here vanish out of sight as subordinate, and the

business itself, as a permanent whole, must be regarded as the

common foundation of the particular obligations arising out of

it (m). To the permanent seat of this business, the thoughts,

the expectation, the voluntary submission of the parties were

directed.

III. Those obligations still remain, in which neither a defi-

nite place of fulfilment is specified (No. L), nor a continued

activity at a determinate place serves as their foundation (No.

II.). These must therefore have as their objects, acts which

may take place everywhere alike
;
and they must arise from

single transient acts, for otherwise they would come under the

previous categories. In regard to them, therefore, we have to

inquire under what conditions a contemplation of the place

where they originate founds the expectation that it shall also

be the place of fulfilment, and therefore the true seat of the

obligation.

The first case which suggests itself is that in which a debtor

enters into an obligation at his personal domicile. He thus

subjects himself to the court of that place as the special forum

of this obligation. It seems at first sight superfluous, and even

contradictory, that that which is already established for this

person as his general forum should now be regarded as some-

thing new, as a special jurisdiction, for in such a case it might

appear sufficient simply to recognise the ordinary effect of the

forum domicilii.

But this distinction becomes of practical importance in the

case of possible alterations. If that debtor capriciously changes
his domicile, or if he dies, his previous forum domicilii has, as

such, entirely ceased. But in the quality here established, as

the special forum of the obligation, it still continues : it follows

the emigrant in his new domicile
;

it binds the heir in case of

death, although he should have a different domicile (?&).

(??i) Cf. Albrecht, p. 23.

O) L. 19, pr. de jud. (5, 1); L. 2, C. de jurisd. (3, 13). [See Douell.

Com. xvii. c. 12 :

' Keus ejus loci forum sequi debet . . . non quia ibi

domicilium habuit
; sedquia cum haberet (ibi) contraxit.' See also Donell.

Com. xvii. c. 19
; infra, 371, note s.] Cf. Bethmann Hollweg, p. 24.

This important proposition stands in connection with the reservation above

made ( 344, e). This proposition explains L. 45, de jud. (5, 1), which
refers to the following case : A female inhabitant of Rome obtains a loan



206 OBLIGATIONS AWAY FROM DOMICILE. [ 370.

The reason of this peculiar rule is, that the debtor, by under-

taking the obligation here, creates an expectation that he will

also submit to its consequences at the same place ( 369). This

expectation must not be disappointed, neither ought the debtor

to be prevented from changing his domicile at pleasure ;
but

he must fulfil at his old domicile the obligations there under-

taken.

IV. But even away from his domicile, one may enter into

an obligation as debtor, in circumstances which raise a natural

expectation that the place where the obligation originates shall

also be that of its fulfilment.

Such an expectation is created by one who establishes away
from his domicile a commercial business of some duration, and

in doing so, makes arrangements from which it may be inferred

that he will deliver the goods which he there sells in the same-

place. He thus subjects himself to the special forum of the

obligation at the place where the contract is entered into.

This is laid down minutely by Ulpian ;
and that while warn-

ing against the unconditional assumption of jurisdiction merely
because a contract is concluded at any place. He justifies this

warning by mentioning the case of a person who enters into a

contract while on a journey, and of whom it certainly will not

be asserted that he subjects himself to jurisdiction at the place
of the contract (o).

But such a trading relation is to be regarded only as an

example, not as the exclusive condition, of a forum of the

obligation. For if contracts are concluded during a residence

away from the domicile, it is necessary to deduce from the

substance of them what notions as to their fulfilment the

at her domicile. After her death she is succeeded by her daughter, whose
domicile is in a province, where the tutors have judgment given against
them in the name of their ward. Yet, says Ulpian, the judicati actin

belongs to Rome, because the testatrix had established there the forum of

the obligation.

(o) L. 19, 2, de jud. (5, 1) :

'
. . . durissimum est, quotquot locis

quis navigans, vel iter faciens, delatus est, tot locis se defendi. At si

quo constitit, uon dico jure domicilii sed tabernulam . . . officinam con-

duxit, ibique distraxit, egit ; defendere se eo loco debebit.' L. 19, 3, eod.

L. un. C. de nund. (4, 60), denies the foram contractus only as against those

who visit as travellers a public market for particular mercantile affairs,

not as against those in whom the marks specified above by Ulpian are

found. [See Donell. Com. xvii. c. 14, whose whole discussion on the

forum contractus should be compared with the text.]
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parties may probably have entertained. If, therefore, a public

officer, in consequence of his official duties, or a deputy to a

legislative assembly, stays for months at the same place, and

there contracts debts connected with his daily subsistence,

there is no doubt as to the establishment of the special forum

of the obligation. So, likewise, if debts are contracted for

similar purposes during a residence at a watering-place. If,

on the contrary, during such a residence at baths or a watering-

place, contracts as to mercantile affairs are entered into, of

which the further development can be expected only at the

domicile, such a jurisdiction at the place where the contract is

entered into must be denied (p). As all here depends on the

probable purpose of the parties, a very short residence may, in

some circumstances, suffice to found that jurisdiction. It will

be held to exist as against a traveller, who refuses to pay his

reckoning in a tavern, since in such matters immediate payment
is the universal practice, and may therefore be expected by

every one. Thus everything depends on the relation in which

the nature and length of the residence stand to the substance

of the obligation.

If we compare the foregoing rules (Nos. II., III., IV.) with

the opinion above stated and rejected, the two views appear

to stand in the following relation : That opinion regarded the

place of the obligatory act itself as the ground of the jurisdic-

tion of the obligation (but with exceptions). The rules and

principles now laid down attach this effect, not to the obligatory

act in itself, but only in connection with other circumstances

originating and preceding it (q).

V. Finally, it remains to determine the seat of the obliga-

tion in those cases to which none of the conditions previously

assigned extend, inasmuch as there is not a definite place of

fulfilment (No. I.), and we are precluded, by the attending

circumstances, from regarding the place where the obligation

arises as that intended by the parties to be also the place of

(77) Bethmaun Hollweg, pp. 24, 25. Cf. Seuffert, Arcliiv, vol. ii.

No. 119.

(/y) Miihlenbruch deals with the cases collected under No. IV. correctly,
and with practical insight into the relations of actual life (pp. 355-357,

360, 361, 365-375) ;
but he errs in the theoretical foundation, for he

assumes in these cases a quasi-domicile or a temporary domicile, and there-

fore connects them with the case No. III. This connection is forced and
useless.
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fulfilment (Nos. II., III., IV.). Among these cases will be

reckoned in particular that cited by Ulpian, in which a traveller

during his temporary residence concludes a contract (Note o).
1

In the total absence of every indication of a definite place of

fulfilment, it must be assumed that the domicile of the debtor,

to which he always returns, was conceived to be the place of

fulfilment. Such a case is to be judged, therefore, as if the

contract had been entered into by the debtor, not on the journey,
but at his own domicile (No. III.). /

This case will most frequently present itself in the follow-

ing form, which demands special mention on account of the

ambiguity of the subject-matter of the obligation, xlf the

owner of a manufactory or a commercial establishment travels

about, or causes his servants to travel to collect orders, and so

to conclude contracts for delivery of merchandise, it may seem

doubtful what is the exact import of the obligation undertaken

by him
;
and yet on this the place of fulfilment will depend.

For the delivery is a complex transaction, occupying a space
of time. The merchandise is first despatched by the seller,

then remains for some time on the way, and finally comes into

the possession of the purchaser. Here we might regard as

the true subject-matter of the obligation, either the despatching,
so that the receiving would be merely a later consequence of

the completed performance ; or, again, the receiving, so that

the despatching could be no more than the preparation for the

actual fulfilment. In the first case, the domicile of the seller

would be the place of fulfilment
;
in the second case, the domi-

cile of the purchaser. Which of these views, then, is to be pre-
ferred on general principles ? I hold the first opinion to be

the correct one. The proper fulfilment of the obligation con-

sists in the despatching of the goods, and the place of fulfil-

ment is therefore to be fixed at the domicile of the seller. * Two
rules of the Roman law are, as I believe, in favour of this.

First, the transference of the risk of accidental loss to the buyer
from the moment of the conclusion of the sale, and therefore

1

[So, where a party to an obligation changes his domicile, the only con-
venient or competent forum may come to be that of the domicile of the

debtor, even when the obligation relates to immoveables in another country,
e.g. if the former lessee of a house or farm be sued for damages for breach
of contract. Graham v Stevenson. 1788, Hume 250. Cf. Leader v Hodne,
1810, Hume 261.]
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before he acquires the property by delivery (?). Second, the

rule by which in most cases the promised delivery of a raoveable

can be demanded only at the place where it is already
situated

(s). In the Prussian law this view is still more un-

questionably recognised ;
for by that law, not merely the risk,

but the property, passes to the buyer when the goods are sent

away, provided that the mode of despatch was either directed

by the buyer, or approved by his silence (f).

I believe that we must place under the same category the

case, in L. 65, de judiciis (5, 1), of a dos, as to which the future

husband enters into a written contract away from his domicile

(for example, at the domicile of the bride or of her father). The
action for restitution of the dos, says Ulpian, is in future to be

raised, not at the place where the dotal contract was concluded,
but at the domicile of the husband. For this is also the seat

of the marriage, and therefore the locality of the dos, and at

this place accordingly must its future restitution be looked for.

For the sake of convenience, I will shortly recapitulate the

rules that have just been discussed in detail as to the forum of

the obligation. This jurisdiction is to be held as founded in

the following cases :

I. At the place which is specially fixed for the fulfilment

of the obligation by the intention of the parties, whether

it be so fixed by the verbal indication of some place or

other, or because the act which is to be brought about

by the obligation can possibly be performed only at a

single place.

II. Failing the appointment of a place of fulfilment, this

jurisdiction may be founded by the fact that the obli-

gation arises out of the debtor's course of business,

which is fixed at a particular place.

III. The jurisdiction is also fixed by the place where the

obligation arises, if that coincides with the domicile of

the debtor.

(r) 3, List, de emt. (3, 23).

(.v) L. 12, 1, de pos. (16, 3). We shall immediately speak more fully
of this proposition. In connection with it, Thol, Handelsrecht, 78, notes

5, 6, asserts that the delivery of merchandise must, as a rule, take place
where the seller has his ordinary warehouse.

(t) A.L. R.\. 11, 128-133.
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IV. The place where the obligation arises can found juris-

diction even if it be away from the domicile of the

debtor, if the circumstances create an expectation that

its fulfilment shall also be at the same place.

V. If none of these conditions exists, the forum of the

obligation is at the domicile of the debtor.

All these cases, however various they appear, and however

accidental their connection may seem, yet admit of being re-

duced to a common principle. It is always the place of ful-

filment that determines the jurisdiction, either that expressly

fixed (No. I.), or that which depends on a tacit expectation

(Nos. II.-V.). In both cases a voluntary submission of the

defendant to this jurisdiction is to be assumed, unless an ex-

press declaration to the contrary excludes it.

The theory here proposed was compared with another partly

similar, which must now be examined and refuted (p. 200).

This other theory, carried to its logical result, may be thus

stated : For every obligation a certain place may be assigned,

at which it must be fufilled. This may be fixed by the

intention of the parties ; failing such appointment, the law

provides for a. definite place of fulfilment. In both cases, the

forum of the obligation is fixed at this place of fulfilment.

This whole theory stands and falls with the assertion, that

for every obligation there is a place of fulfilment ordained by

positive law. Let us first examine into the correctness of this

assertion. It may be conceived, that by a rule of positive law

every obligation must be fulfilled where it has arisen
;
then

the forum contractus, in its literal sense, would be founded by
the appointment of the place where the contract is concluded,

as the place of fulfilment
(??) ;

and that doctrine would then

not be wanting in internal consistency. But neither this nor

any similar rule as to a legal place of fulfilment is true.

The true rule is, that, failing a place of fulfilment fixed by
the contract, the debtor must fulfil just where he is sued (ubi

pctitur] (v) ;
so that it depends entirely on the choice of the

(M) This was formerly Linde's opinion (Archiv, pp. 61-63, 75), but he
afterwards himself departed from this principle (Abhandlungen, ii. p. 111).
It will be immediately shown that he has partially adhered to it.

(v) L. 1, de ami. leg. (33, 1) ;
L. 38, de jud. (5, 1) ;

L. 47, 1, de l<g.

I (80, un.) L.
-4, de cond. trit. (13, 3) ;

L. 22, de reb. cred. (12, 1).
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plaintiff at what place he will enforce performance, provided,
of course, that he finds at the place where he chooses to enforce

performance a forum which the defendant is bound to recognise.

Instead, therefore, of the legal place of fulfilment determining
the forum, as that theory maintains, it is, conversely, the legal

place of fulfilment that is fixed by any competent jurisdiction,

as soon as the creditor determines to avail himself of it. By
the Eoman law, the forum originis existed for every debtor, as

well as the forum domicilii, and the two might be different
;

nay, the debtor might be a citizen of several towns, and also

have a true domicile in several towns. Then the plaintiff had

a free choice at which of these many places he would sue
;
and

wherever he sued, there also was the legal place of fulfilment.

Thus that theory entirely reverses the true order of things ;

for by the actual doctrine of the Eoman law, the place of ful-

filment is not that which determines the forum, but it is itself

dependent on the forum.

If, then, this rule of the Eoman law stood alone, so palpable
a circle would not have been unobserved, and the erroneous

doctrine in question would hardly have found defenders. But
in Eoman law a limitation has been added to the rule, and this

limitation has caused the whole mistake. In its complete form

the matter stands thus :

As a rule, every creditor can enforce the fulfilment of

an obligation at every place where he finds a jurisdiction

over the debtor. But if the obligation is for delivery of a

certain individual moveable of a certa species, there is this

alleviation for the debtor, that he can free himself by delivery
at the place where the thing happens to be at the time, and

therefore he is not bound to bring it at his own cost and risk

to the place where the action is raised. But he loses this

advantage if the thing is elsewhere not by accident, but by his

dishonest conduct. Moreover, this alleviation does not apply
to all actions on debts, but only to actions on bonce field con-

tracts (10), or on a testament for payment of a legacy (x) :

(w) L. 12, 1, depos. (16, 3).

(x) L. 38, de jud. (5, 1) ;
L. 47, pr. 1, de leg. 1 (30, /in.). It may

strike us as remarkable that the personal action for a legacy is here classed

with the b. f. actiones, since it was itself a condictio. (See above, vol. v.

p. 540.) Probably those passages originally referred merely to the sinemli

modo legation, the principle of which involved this favour, and which was
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not, therefore, to the condiction arising out of a stipula-

tion
(?/).

On the contrary, these principles hold in actions

in rem, for instance, the rei vindicatio, and likewise in

the action ad exhibendum, both of which are arbitrary

actions (z).

If we take this exceptional rule, as it has here been stated,

as a mere equitable favour to the debtor, it is clear that it

has nothing at all to do with the place of fufilment and a

jurisdiction founded upon that
;

for these, on the contrary,

are binding and restrictive to the debtor. The correctness

of my view, however, is shown by the fact that the dolus of

the debtor excludes the exceptional provision, a proposition

which only means anything if that provision is regarded as a

favour to the debtor. Whence it follows that the advocates

of the theory here contested are in error when they see in this

rule a legally appointed place of fulfilment, and seek to estab-

lish upon that a special forum of the obligation, namely,
one at the place where the moveable thing happens to be

situated (aa). Besides, this last inference (on which all here

depends) is entirely inadmissible for this reason, if for no

other, that it would create a forum rei sitce for personal actions,

which certainly no one will maintain.

The opinion we are disputing is further supported by the

following circumstances : In regard to fideicommissa (by which

certainly the fideicommissum Ticereditatis is meant), there is a

rule, based on equitable consideration for the burdened heir,

also dealt with by Julian as in other respects the same with the fideicom-

missa, and therefore as entitled to liberal treatment (Gaius, ii. 280).
With the disputed question now before us this doubtful point has no
connection.

(?/) L. 137, 4, de V. 0. (45, 1): '. . . ut sic non multum referre

videatur, Ephesi daturum se, an (quod Ephesi sit, cum ipse Romse sit) dare

spondeat. . . .'

(c) L. 10, 11, 12, de rei vind. (6, 1) ;
L. 38, inf., de jud. (5, 1) ;

L. 11,

1, adexhib. (10, 4).

(aa) Linde, Alhandlungen, ii. p. 118; Albrecht, pp. 29-32. The latter

wrongly lays stress on such expressions as '

ibi dari debet, ubi est,' in L. 38,
de jud. (5, 1). Taken in its whole connection, that means, 'he is only
bound to deliver it at this place,' as the exception which immediately fol-

lows clearly shows; he does not need, therefore, to pay the expenses of

carriage: 'nisi dolo malo hseredis subductum fuerit, tune enim ibi dari

debet, ubi petitur.' So too in L. 38, de jud. (5, 1) : 'Per in rem actionem
... ibi peli debet, ubi res est.' And yet the plaintiff has always his choice

between the forum rei sitie and the forum domicilii. Bethmann Hollweg,
p. 70.
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that he is required to pay them only at the place where the

greater part of the inheritance is situated. At this place, then,
a special forum is said to be founded for that purpose (66). A
similar equitable consideration must also be had for the benefit

of the hcercs fideicommissarius, who is sued for the debts of the

ancestor
(cc). These rules, which are of a very positive nature

as regards the jurisdiction, have quite erroneously been so con-

nected with the rule already discussed as to the delivery of

moveable things at the place where they are situated, that an

attempt has been made to deduce from them a special juris-
diction for moveables also (dd). It was a still greater mistake
to seek to apply these very arbitrary rules to support a general

legal principle as to the forum of obligations. Their positive
and solitary nature results partly from the very indeterminate

notion of the major pars licereditatis, which certainly does not

point to any origin in general legal principles, partly from the

historical development of the Jideicommissa, which, protected

by cxtraordinaria cognitio, were always subject to a much
freer and more penetrating influence of legislation than obli-

gations (ee).

SECT. XXVIIL
( 371.)

LAW OF OBLIGATIONS. FORUM OF THE OBLIGATION.

(CONTINUATION.)

The rules here laid down as to the forum of the obligation
still need some additions and more minute explications, which
shall now be given.

According to an opinion formerly very widely diffused, and
which lies at the basis of the technical expression, forum con-

tractus, that forum is to be assumed, as a rule, to be at the place

(IV) L. 50, pr. (Jejud. (5, 1) ;
L. nn. C. nil fideicom. (3, 17).

(cc) L. 66, 4, ad Sc. Trebell. (36, 1).

(dd) Albrecht, p. 29.

(ee) Cf. Bethmaun Holhveg, pp. 32-35, 48.



214 QUESTION WHEN A [
371.

where the obligatory act and therefore the fact in which the

obligation has its origin has taken place (370). This opinion,

indeed, was necessarily rejected, since that fact is not in itself,

but only in connection with other circumstances preceding it

and producing it, fitted to found such a jurisdiction (p. 199).

Still, even according to this modified view, an important in-

fluence on the establishment of that jurisdiction must be

allowed to the obligatory act. And this question still appears

to us to be important : Where is the true place of an obligatory

act ? or, in other words, Where does an obligation arise ? The

answer to this question, which is often difficult, will here be

attempted with reference to the three most important kinds

of obligatory acts : Contracts, Unilateral Permitted Acts,

Delicts.

A. CONTRACTS. These are mostly entered into at a per-

sonal meeting of the two parties; then the place of this meeting
is also the place where the obligation originates. But the

following deviations from this simplest and most usual course

of events may occur :

First, the validity of the contract may, by a regulation of

positive law, or by the will of the parties, be made to depend
on the observance of a particular form it may be of a written,

notarial, or judicial style. Then the place at which this form

is completed is the true place of the contract, because, until

such completion, no party is bound (a).

But it is a much more frequent and more difficult case when
the contract is not entered into at a personal meeting of the

parties, but by a messenger, by a document signed by the parties

at different places, or, which is most usual, by a simple corre-

spondence. In such cases the true place of the contract has

been most keenly disputed. Three different questions naturally

arise, although most jurists do not discriminate them : Where
is the contract made ? What place is to fix the forum ? What
the local law ? To the first I answer, without hesitation, that

the contract is concluded where the first letter is received and

the assenting answer is despatched by the receiver
;
for at this

place a concurrent declaration of intention has been arrived at.

The sender of the first letter is therefore to be regarded as if

(a) L. 17, C. de fide instr. (4, 21). Cf. Meier, p. 58. [See Note A at

end of 372.]
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he had gone to meet the other, and had received his consent (&).

This opinion has been adopted by several (c).
But many have

suggested the following doubts : The assenting letter, they

think, may be recovered before its arrival, or annulled by a re-

vocation
;
therefore the contract is first completed at the place

where the sender of the first letter has received the answer,

and has thus become aware of the other's agreement (d).

But it is quite wrong to reject the true principle in consi-

deration of such very rare cases. In far the greater number

of instances both intentions will be declared without such

a wavering of resolution
;
but where that does happen, the

(I) The same is to be assumed in the case of the messenger as at the

place where the assent is declared to him
;
in the case of the document

subscribed by both parties, at the place where the last subscription is affixed;

in the case of a bill, at every place where any one accepts or indorses it.

(c) Hommel, 01>s. 409, N. 17, 18; Meier, p. 159 (both in dealing with

the question as to the local law) ; Wening, Archiv f. civ. Praxis, vol. ii.

pp. 267-271 (who speaks chiefly of the time when the contract is concluded,

yet in such a way that his decision is to be referred also to the place) ;

Lauterbach, de nuncio, 25 (Diss. T. 3, N. 107), where the discussion is

chiefly as to the messenger, but he is placed quite on the same footing with

the letter. [Puchta, Pand. 251, Varies. 251
; Savigny, Obligationen-

reclit, 81. Comp. Bell, Com. i. 326, 327 (Shaw's ed. p. 41) :

'
It is the

act of acceptance that binds the bargain ;
and in the common case it is not

necessary that the acceptance shall have reached the person who makes the

offer.' Adams v Lindsell, 1 B. and Ad. 681
; Hiqqins v Dunlop, 2 July

1847, 9 D. 1407
;

aff. 6 Bell's Ap. 195, 12 Jur. 295, 1 H. L. Ca. 381
;

Imperial Land Co. of Marseilles (Harries case), L. R. 7, Ch. Ap. 578, 41

L. J. Ch. 198, 621
; Taylor v Merchants' Fire Ins. Co. 1849, 9 How. 390,

18 Curt. 191
; Parsons, On Contr. 406, 440

; Chitty, On Contr. 10-13,-
all which refer to the punctual temporis at which the contract is concluded.

In the American case of APIntyre v Parks, 3 Mete. 307, cit. Parsons,
Contr. 440 n., the same principle was applied in regard to time as would

be applied in this country. In Thomson v James, 13 Nov. 1855, 18 D. 1,

it was decided that a contract was complete where an offer sent by post
was accepted by a letter posted on the same day on which a retractation

of the offer was posted. Lord Ivory said (p. 15) :

' The question is, When
does this concursus (consensus in idem placitum) take place ? Now,
naturally speaking, there is no offer quoad the acceptor until the letter

containing it reaches him. An offer by letter is in some sort ad longum

manum, and until it reaches its destination, there is only one will at work.

If acceptance is then made, there is an instant concursus, and the offer

hitherto in suspense takes effect, the acceptance, when the offer comes

to hand, merging with it into the completed contract.' In this case the

question as to the time when the contract is complete was fullydiscussed, and

the opinion of Pardessus (Dr. Com. 250), Toullier (t. vi. 29), Warnkcenig
(Com. t. ii. pp. 69, 70), and many civilians, requiring the offerer's know-

ledge of the acceptance in order to complete the contract, was rejected.]

(d) Hert, de commeatn literarum, 16-19, in Comment, vol. i. p. 243
;

Hasse, Rhein. Museum, ii. 371-382 ; Wiichter, Archiv, vol. xix. p. 116. J.

Voet, v. i. 73, is somewhat ambiguous.
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question can only be decided by taking into account a mul-

titude of particular circumstances, so that, even then, the

arbitrary rule proposed by our opponents is by no means

sufficient
(e).

I now pass to the second question : Where is the forum of

the obligation in a contract concluded by correspondence ? It

might be supposed, in accordance with the doctrine just asserted,

at the place where the first letter was received and an assenting
answer returned. But this must be decidedly denied (/). For

the sender of the first letter can at the utmost be compared to a

passing traveller, certainly not to one who has set up a perma-
nent abode at the domicile of the other party ;

and therefore he

has not voluntarily subjected himself to the jurisdiction of this

place ( 370, 0). The contract entered into by correspondence is

rather to be viewed, in respect to each of the parties, as entered

into at his own domicile; and here he must recognise the special

forum of the obligation itself (370, No. V.). But if a certain

place of fulfilment is fixed in the contract, this will settle the

forum of the obligation.
1 The peculiarity of bills of exchange

(Note 6) may justify great modifications of these principles as to

the forum. Thus it is laid down in the Prussian ordinance

introducing the late German '

Wechselordnung
'

(g), that not

only the place of payment and the domicile found jurisdiction,

but also that at the place where an action on a bill has

once been raised, other debtors on the bill may be cited as

defendants.

The third question, as to the local law governing a

contract by correspondence, can only be answered below

( 373).
B. UNILATERAL PERMITTED ACTS. That these are in

this respect to be regarded in the same way as contracts, is

distinctly said in our law sources
(Ji).

An application of this

proposition has already been made to the important obligations

(e) Wening, I.e., proposes some practical rules for this matter. The
rules of the A. L. R. i. 5, 90 foil., on a separate but analogous question,
could not here be applied.

( /) This is the opinion of Miihlenbruch, pp. 348, 351.
1
[See Notes to 372, 373, 374.]

(</) 5. V. Gesetzsamml. 1849, p. 50.

(h) L. 20, fie jud. (5, 1) :

' Omnem obligationem pro coutractu haben-

dam, existimandutn est
;

'

so said, undoubtedly, with respect to the juris-
diction. [Douell. Com. xvii. 14, p. 982

;
ed. Franc. 1626.]
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which arise out of a course of business, etc. ( 370, No. II.).

Only one case still needs special mention.

The heir who enters on an inheritance thereby undertakes

obligations of different kinds, particularly towards the creditors

of the hcercditas, and towards the legatees. These obligations

are described in the law sources as similar to contracts (i).

For this reason some writers have assumed for such a case a

forum contractus, which is placed by some at the place where

the heir's acceptance of the succession has been declared, by
some at that where the succession is situated, and by some at

the domicile of the deceased (&). But this opinion is to be

rejected, and such a forum cannot be admitted. Only excep-

tionally, by an altogether positive rule, is such a jurisdiction

founded for fideicommissa, and that at the place where the

greatest part of the succession is situated
(T).

The expression

of the law sources above referred to relates only to the personal

entrance of the heir into the obligatory relation towards

creditors and legatees, not to its proper origin and juridical

character.

C. DELICTS. The special jurisdiction founded by a delict

is unknown to the earlier Roman law, and first arose under the

empire (TO). It then found such general acceptance that it was

afterwards, even in positive enactments, placed in the same

rank as the forum domicilii, contractus, rei sitce (?i). It would

be a mistake, however, to regard this forum as merely a parti-

cular form of the forum of the obligation, of the so-called forum
contractus (o). For the forum delicti does not arise by a pre-

sumptive voluntary subjection, and therefore the limitations

above laid down for the forum of the obligation (370) do not

hold good in respect to this. To found this jurisdiction, neither

domicile nor any other external accessory circumstance is neces-

(i) 5, /. de oil. quasi ex contractu (3, 27) ;
L. 3, 3

;
L. 4, quib. ex

caus. (42, 4) ;
L. 5, 2, de 0. et A. (44, 7) ;

L. 19, pr. de R. J. (50, 17).

[See Donell. Com. xvii. cc. 14 and 15.]"

(k) Linde, Abhandlungen, vol. ii. pp. 101-109
; Mlihlenbruch, 379-382.

[See p. 219, note .]

(/) Bethmann Holhveg, Versuche, pp. 32-35, 48. Comp. above, 370

fin.

(mi) Bethmann Hollweg, Versuche, pp. 29, 52.

(n) Nov. 69, C. 1
;
C. 20, X. deforo comp. (2, 2).

(o) In the passage quoted from the Canon Law, the two are expressly

distinguished and made co-ordinate.
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sary ;
but it arises from the commission of the delict itself,

even at an accidental and temporary residence. This jurisdic-

tion is thus of a very peculiar character, since it is established,

not by voluntary, but by necessary subjection, which, however,
is an immediate consequence of the violation of right of which

the delinquent has been guilty. The jurisdiction of the delict

is, moreover, just as little exclusive as that of the contract
;
but

the plaintiff has always his choice between this special one and

the general jurisdiction founded on the domicile of the debtor.
2

This is implied in the words in which that jurisdiction is men-
tioned in the passages cited (Note n} ;

but it is a necessary result

of its being introduced for the advantage, certainly not of the

defendant, but of the plaintiff (o
2

).

The question has been raised, whether the forum of the

obligation extends merely to those actions which arise out of

the natural development of the obligation, and therefore lead

to its fulfilment
;
or also to those which have the opposite

direction, seeking the dissolution of the obligation, or to reverse

that which has already taken place towards its fulfilment. As
a general rule, the first and more limited application of this

jurisdiction can alone be admitted (p). The second and more

extensive application can occur only exceptionally and in the

smaller number of cases, in which the dissolution of the obli-

gation has a common origin with its beginning, as when the

dissolution of an obligation created by contract is derived from

a collateral contract added to it (q).

The special forum of the obligation does not exclude the

general jurisdiction arising from domicile, but it lies in the free

choice of the plaintiff to raise an action before the one court

or the other (r}. Many have erroneously attempted to restrict

this election to the case in which the jurisdiction is founded

by a specially stipulated place of fulfilment. But it exists also

2
[See below, p. 253, note, 374.]

(o
2
) Linde, Lehrbuch des Prozesses, 93, note 10.

(p) L. 2, C. ubi et apud quern (2, 47).

(q) Gliick, vol. vi. pp. 301-303. This application of the jurisdiction
receives an unqualified denial from Linde, Archiv, vol. vii. pp. 67-69.

(r) L. 19, 4, de jud. (5, 1), (where we must read habeat instead of

habuit
;
see Hollweg, p. 46) ;

L. 1, 2, 3, de reb. auct. jud. (42, 5) ;
L. wi.

C. uUconv. (3, 18) ;
C. 17, X. de foro comp. (2, 2). In Roman law the

plaintiff could sue also in the forum oriyinis ( 355).
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when the jurisdiction is founded on the contract itself (without

place of fulfilment) (s), or on a course of business ().

Originally the very opposite had to be maintained as to a

place of fulfilment fixed by stipulation, viz. that an action

could only be brought at this place ; because, by the speciiil

subject-matter of this stipulation, the creditor had renounced

his right to select for the action the general personal forum of

his debtor. But because this might lead to a complete denial

of justice, if, for instance, the debtor used the precaution not

to appear at the stipulated place of fulfilment, a special action

was introduced, which could also be brought at the personal

forum, only taking into account the possible difference in the

rate of interest at the two places (). This action, therefore,

gives the plaintiff a right of election even in such a case.

(V) L. 2, C. ile jurisd. (3, 13). In the words, 'ubi domicilium reus

habet,' the emphasis is not on domic'dium, but on reus. The meaning
therefore is, that the domicile of the defendant (not of the plaintiff) fixes

the jurisdiction. This is shown by the words at the beginning of the

passage. The plaintiff, however, is not thereby deprived of the right to

prefer \heforum contractus, where such a forum is established. [See below,
p. 220, note 3

;
and with regard to the question offorum competens, or ' con-

venient forum,' see the discussions in the Scotch cases, Longworth v Hope,
July 1, 1865, 3 Macph. 1049; Clement* v Alacaulay, March 16, 1866, 4

Macph. 583
;
Thomson v N. B. Mercantile Ins. Co., Feb. 1, 1868, 6 Macph.

310
; Lynch v Stewart, June 21, 1871, 9 Macph. 860. ' The cases in which

the plea of inconvenient forum has been recognised are chiefly of two
classes:!. Where foreign executors have been called to account in this

country for the executry estate situated in a foreign country. . . . The
law of the executry estate is the law of the country where administration
is had

;
and there generally are the papers, the property, and the parties

concerned. Another class of cases relates to partnerships. Here, again,
there is a manifest expediency in trying all questions at the partnership
domicile, where the books and property may be expected to be, and where
the partners themselves concurred in carrying on business. . . . There may
be other cases, and there was one of principal and agent which was cited
to us. The circumstances of that case were analogous to the partnership
cases, a.nd led to the plea being sustained.' Per Inglis, J. C., in Clements
v Macaulay, cit.~\

(0 The so-called forum gextse administrationis has no special character
at all ( 370, II.). The right of election is also expressly recognised in the
case of the Argentarius. L. 4, 5, de ed. (2, 13). [Cf. last note.] And
for this case it has been denied on the authority of L. 45, pr. dejud. (5, 1).
But here ' conveniri oportet

'

means : he must submit to be sued. Of the
correct opinion are Struben, Bedenken, iii. 96

; Conner, Handbuch, vol. i.,

Ahh. xi. Of the erroneous opinion, Leyser, 73, 8
; Weber, Beitraye, vol. ii.

p. 35
; Linde, Archie, vol. vii. p. 73.

00 L. 1, de eo quod certo loco (13, 4) :

' Alio loco quam in quern sibi

dari quisque stipulatus esset, non videbatur agendi facultas competere.
Sed quia iniquum erat, si promissor ad earn locum, in quern daturum se

promisisset, uunquam accederet, quod vel data opera faceret, vel quia aliis
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On the contrary, there is no justification for the opinion of

many who give the plaintiff an election between the forum

founded on express, and that founded on tacit agreement as to

a place of fulfilment (v) ;
for the assumption of such a tacit

agreement is always excluded by the existence of an express~o

one.

The jurisdiction of the obligation can be made effective

only if the debtor is either present in its territory, or possesses

property there
;

3
in which last case the decree against him will

be enforced by missio in possessionem. By the older Eoman
law this alternative condition is unquestionable (iv). By the

terms of a law of Justinian we might regard it as abolished (#).

But this law is expressed so generally and indefinitely, and

mixes up the various jurisdictions so indiscriminately, that the

intention to change the former law cannot with any cer-

locis necessario distringeretur, non posse stipulatorem ad suum pervenire,
ideo visum est utilem actionem in earn rem coraparare.' What is here

said of the stipulation is also true of every other obligation having
definite place of fulfilment, as soon as this produces a condiction (as loan

and legacy), but not of the b. f. obligationes, in which the action on the

contract was always of itself sufficient. L. 7, eod.

(v) So that the plaintiff could at pleasure constitute a, forum contmctus,

either at the stipulated place of fulfilment, or at the place where the con-

tract had been concluded ( 370).
3
[This is the rule in Scotland. MArthur v M'Arthur, 1842, 4 D. 354

;

Sinclair v Smith, 1860, 22 D. 1475. And in respect to presence in the

territory, substantially it is so in England also, though there rules of

venue had an important influence on questions of jurisdiction. See

Mostyn v Fabrigas, 1. Cowp. 161, 1 Smith L. C. 658 ; Westlake, 120

sqq. These rules, however, are abolished by the Judicature Act, 38 and

39 Viet. c. 77. See the rules as to service beyond the jurisdiction in the Sch.

Ord. xi. 1. See Buenos Ayres Port Ry. Co. v Great Northern Ry. Co. of
Buenos Ayres, L. R. 2, Q. B. D. 210, 46 L. J. Q. B. 224

;
Whltaker v

Forbes, L. R. 1, C. P. D. 51, 45 L. J. C. P. 224. Story, 554, and below,

374, note z\ Hart v Herwicj, L. R. 8, Ch. 860, 42 L. J. Ch. 457.

Matthaei v Galitzin, L. 18, Eq. 340, 43 L. J. Ch. 536, where Malios,

V. C., said :

'
It is no part of the business of this court to settle disputes

among foreigners. There must be some cause for giving jurisdiction to

the tribunals of this country ; either the property or the parties must be

here, or there must be something to bring the subject-matter within the

cognizance of the court,' The law of England and Scotland as to juris-

diction is too extensive a subject to be treated of in these notes, especi-

ally as the author here touches on it only incidentally.]

(w) L. 1, de eo qni certo loco (note u) :

' ... si unquam accederet ;

'

L. 19, pr. de jud. (5, 1) : 'si ibi inveniatur:
'

1, eod. : 'si non defeudat

. . . bona possideri patietur.' In similar terms is the rule for the forum
rei sites in L. 2, Cod. ubi in rem (3, 19).

(x) Nov. 69, C. 1, 2.
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tainty be inferred. Hence, too, a Decretal has paid no regard
to it, but adheres to the older Roman law, even to the very

phrases (//).
The preponderance of modern practice has fol-

lowed this opinion (2), so that the jurisdiction of the obligation

cannot be made effectual against an absent person by the mere

requisition of a foreign court. It is not to be denied that by
this restrictive condition the forum of the obligation loses a

great deal of its importance.

In the modern codes the forum of the obligation has, as

was to be expected, taken the form which was in favour among
writers at the time of their compilation ;

and it is therefore to

some extent not in harmony with the present Roman law, with

which, however, it was intended to be in accordance. Thus

the Prussian law places that forum, in the first instance, at the

place of the stipulated fulfilment, and \\
rhere there is none such,

at the place where the contract is concluded](aa}, without regard-

ing the restrictive conditions under which alone the Roman
law holds the place where the contract is concluded to be de-

cisive. The plaintiff's right of election is also admitted here
;

and at the same time the defendant, in the spirit of the modern

practice (Note z), is only bound to that forum when he allows

himself to be found within its territory.

SECT. XXIX. ( 372.)

LAW OF OBLIGATIONS. LOCAL LAW.

The doctrine of the forum of the obligation has been so

minutely explained in its details
( 370, 371), because it affords

(y) C. 1, 3, deforo comp. in VI. (2, 2) :

'
. . . nisi inveniantur ibidem

(comp. note w) trahere coram se non debent invitos, licet in possessionem

bonorum, quse ibi habent . . . possint missionem facere.' From many
this passage receives the very forced interpretation, that the judge is not

directly to constrain the absent person by his own power, but only by
requisition of his own judge. Cocceii, Jus Controv. v. 1, qu. 15

; Gliick,
vi. p. 304

; Linde, Archiv, vii. pp. 69, 70.

(z) This preponderance of practice is admitted even by its adversaries :

Cocceii I.e. ; Gluck, vi. pp. 304-306
; Linde, p. 69.

(aa) Allgem. Ger. Ordn. i. 2, 148-152. This forum is also recognised
in treaties with many neighbouring states, e.g. Weimar, 1824, art. 29,

Gesetzsammluni], 1824, p. 153.
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the only safe basis for the inquiry as to the territorial law ap-

plicable to obligations, for which question there is naturally a

total want of rules in the sources of the Eoman law. Just in

this way is the intimate connection between the forum and

the territorial law as rich and fruitful as it is well founded
;

because the same voluntary submission which determines the

seat of the obligation, and with it the jurisdiction, must also be

accepted as determining the local law to be administered (a).

I hold, without hesitation, that the whole series of practical

rules, as they have just been laid down in regard to the forum,

also regulate the local law to be administered
( 370). That

therefore is, according to the different cases, to be referred to

the following places (p. 209):
I. When the obligation has a firmly-settled place of fulfil-

ment, to that place of fulfilment.

II. When the obligation has arisen out of a continuous

course of business carried on by the debtor, to the

place where this course of business has its permanent
seat.

III. When the obligation has arisen from a single act of the

debtor at his domicile, to the place of this act, so

that a future change of domicile makes no difference.

IV. When the obligation has arisen from a single act of

the debtor away from his domicile, but under cir-

cumstances which raise an expectation that the fulfil-

ment is to be in the same place, to the place of this

act.

V. WT
hen none of these conditions exist, to the domicile

of the debtor
(7>).

So far, therefore, the determination of the territorial law

entirely coincides with the determination of the jurisdiction.

() Eichhorn also (Deutsches Recht, 37, 6) applies the passages of the

Roman law which speak of the forum directly to the territorial law.

(i) It might seem as if I here meant to assent to the principle above

rejected ( 361, g), according to which the local law of the domicile is held

to have a subsidiary authority for all cases in which another territorial law
has not been specially indicated. But this is not the case

;
for we have

here recourse to the law of the domicile, not because no other law can be

established, but because in this case the parties naturally expect the fulfil-

ment of the obligation at the domicile of the debtor, rather than at any
other place. This reason, however, which is merely one application of the

general rule as to the seat of the obligation, applies to the jurisdiction

( 370, No. Y.) no more and no less than to the territorial law.
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Only in this respect is an important distinction to be observed,

that, along with the special forum of the obligation, the general
forum of the domicile also remains effectual, with a right of free

election on the part of the plaintiff ;
whereas the local law to

be administered cannot be subject to such election by one of

the parties, but must be determined exclusively by the appointed

place of fulfilment, failing which, by the place where the

obligation arises, or by the domicile of the debtor, as the case

may be.

The derivation of the rules here laid down from the pre-

sumed voluntary submission of the debtor to a particular terri-

torial law, has some weighty practical results which must here

be reviewed.

A. This territorial law ceases to be applicable when it is at

variance with an absolute, strictly positive rule of law in force

at the place of the court which decides the question ( 349) ;
for

in such cases the free-will of the parties can have no influence

at all
(7/-).

B. The territorial law likewise ceases to apply when the

presumption of voluntary submission is excluded by an expressed

contrary intention (c).

C. It has been asserted in many quarters, that of several

local laws in themselves conceivable, that must always be ap-

plied according to which the juridical act in question can best

be supported (d). This proposition, in such generality, cannot

indeed be established from the subsisting law; on the contrary,

one might be led to state it as new positive law
(c).

But in

the following sense the proposition may be defended : If the

application of the rules above laid down would lead us to

subject the contract to a law (e.g. that of the place of fulfil-

ment), according to which it would be invalid, while it would

be valid by the law of the domicile, it is then certainly not to

(1>
2
) Cf. "Wiichter, ii. pp. 397-405

; Foelix, p. 145 [ed. Demangeat,
i. 216].

(c) L. 19, 2, de jud. (5, 1) :

'
. . . nisi alio loci, ut defenderet, cou-

venit.' What is here said as to jurisdiction applies equally to the local law,
so far as its rules can be altered by the will of parties. Comp. above,

369, ft, and 370.

(d) Eichhom, Deutsclies Recht, 37, notes/, </.

(e) It is laid down for a single case by the Prussian code (A. L. R.
i. 5-13), namely, for the case of different legal forms where a contract is

concluded by correspondence.
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be presumed that the parties intended to subject themselves to

a local law which is entirely opposed to their purpose (<?}.

Although the seat of the obligation, and, at the same time,

the local law that governs it, may upon the whole be deter-

mined with certainty by the rules here laid down, yet it must

not be asserted that all possible questions of law occasioned

by an obligation must be determined only by this local law.

A more thorough investigation of such questions of law, in

their whole connection, is required to settle this point ;
but that

must be reserved for the sequel of this inquiry ( 374) (/).

The opinions of writers differ from the doctrine here laid

down as to the local law applicable to obligations in the two

following chief points :

First, nearly all connect the local law to be administered

with the place of the obligatory act itself, without taking into

account the special conditions added in the Eoman law
( 370),

although in general most of them imagine that they proceed on

the principles of the Roman law. This is the more objection-

able, because these conditions of the Roman law, which give

the matter a new shape, do not rest on arbitrary, positive rules,

but rather on considerations arising from the nature of things,

on the circumstances which indicate whether a voluntary sub-

mission to a particular local law can or can not be assumed

with probability.

Second, there is a very frequent objection to the opinion
here adopted, according to which a stipulated place of ful-

filment preferably determines the local law to be adminis-

tered. In this respect, however, opinions are very much
divided. One party of writers, and that the most numerous,

agrees with the doctrine here presented (#). Another party,

(e
2
) So understood, the principle is in full harmony with a well-known

rule of interpretation in ambiguous juridical acts. L. 13, de reb. dub. (34, 5).

[This proposition would justify the decision in Depau v Humphreys, 20 Mart.

La. 1
; Story, 298 sqq. See below, p. 251, note 2.]

(/) The different ways of judging such questions of law have already
been pointed out by Leyser, 73, 3

; Foalix, pp. 142-145 [ed. Demangeat,
i. 212-216]. I cannot therefore regard these writers as my opponents in

regard to this proposition ;
the object must be to arrive at a common under-

standing on the particular questions. A similar course has already been

adopted in the doctrine of property ( 367).

(g) Christinams, vol. i. Dec. 283, n. 8, 11
;
P. Voet, sect. 9, c. 2, 12,

15; Miihlenbruch, Doctr. Pand. 73, note 17; Fcelix, pp. 142-145 [ed.

Demangeat, i. 212-215] ; Story, 280, 299. [See Note A at end of section.]
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on the contrary, maintains that the local law must be deter-

mined only by the place of the obligatory act
;
that the stipu-

lated place of fulfilment has no influence on it at all, because

the passages of the Roman law speaking of such agreements
are to be referred only to the jurisdiction, and not at all to the

territorial law
(Ji).

This controversy depends on the explanation of the passages
of the Roman law relating to this subject, which, for the sake

of convenience, I here prefix :

1. L. 6, de evict. (21, 2): 'Si fundus venierit, ex consue-

tudiue ejus regionis, in qua negotium gestum est, pro
evictiorie caveri oportet.'

2. L. 21, de oblig. et act. (44, 7) :

'

Contraxisse unusquisque
in eo loco intelligitur, in quo, ut solveret, se obligavit.'

3. L. 1, 2, 3, de reb. auct. jud. (42, 5): 'Venire bona ibi

oportet, ubi quisque defend! debet, id est ubi domi-

ciliuin habet aut ubi quisque contraxerit. Contractum

autein non utique eo loco intelligitur, quo negotium

gestum sit, sed quo solvenda est pecunia.'

These passages are explained by our opponents in the fol-

lowing way. The first, they say, speaks only of the territorial

law, and directs that, in respect to it, that place shall be ex-

clusively regarded at which the obligatory act has taken place

(in qua negotium gestum est), whereby, therefore, all considera-

tion of the place of fulfilment is excluded. The second and

third passages, on the other hand, are held to speak only of the

jurisdiction, not of the local law
;
but as to the jurisdiction,

they require the place of contract to be regarded ;
and they

indicate as the place of the contract, not the place of the obli-

gatory act, but that of the fulfilment. Thus, say they, the

forum and the local law are sharply distinguished in these

passages, and dealt with according to opposite rules.

This explanation has plausibility, but no truth. The third

passage certainly speaks of the forum, and not of the local

law
;
but the second speaks so generally that it is applicable

just as much to the one as to the other. If, then, the reasons

above assigned for the intimate connection of the territorial

law with the forum are convincing, a practical difference in

the treatment of the two questions must be denied, so long as

(A) Hert. 10, ampl 2
; Meier, pp. 57, 58

; Wiichter, ii. pp. 41-47.

P
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no distinct testimonies can be brought forward in support of

this difference. These are said to be found in the passages

above cited, and it will now be our chief endeavour to show,

by the explanation of the first of them, that it does not in

truth contain that practical contradiction of the two other

passages which some find in it.

As to the first passage, the L. 6, de evict., it has already

been remarked that it does not speak of the territorial law to

be administered, but of customs as matters of fact, which do

not found rules of law
( 356, m). We may, however, pass

over this objection, and willingly allow that an indirect use of

this passage may be made in the subject before us. For the

same probability that the parties tacitly intended to follow

certain actual local customs may be alleged in favour of their

voluntary submission to the law of the same place. We shall

therefore deal with the passage just as if it decided as to the

territorial law, and only ask for what particular place it

decides. In the words, ejus regionis in qua negotium gestum

est, it is intended apparently to exclude any other conceivable

place. What, then, is the place so excluded ? In order to

make clear the various possibilities that may here come under

consideration, I will select the following example : Two in-

habitants of Puteoli, one of whom possesses a piece of land in

that town, meet at the baths of Baise, and there enter into a

contract for the sale of that piece of land; thereafter a dispute

arises as to making good the warranty against eviction, and

the question is, what local law is to be applied ? According
to the view of our opponents, it must be the law of Baine

(regionis, in qua negotium gestum est\ not that of Puteoli, and

the latter must be held as excluded, on the authority of this

text of the jurist. I admit that the old jurist may possibly

have thought of the contradiction resulting from so compli-

cated a case, and may have meant to give a decision thereon
;

but in the passage itself there is not the remotest hint of this,

and an unprejudiced interpretation of it must rather lead us

to suppose the following much simpler case. The two in-

habitants of Puteoli have concluded the sale in their native

town itself
(*') ;

but in the territory of this town there is a

(i) The passage is thus explained by C. Molinteus also, Conclusiones de

Stututis in the Comm. in Cod. after L. 1, C. de Summa Trin. (pp. 6, 7, ed.



372.] LOCAL LAW OF OBLIGATIONS. 227

peculiar custom about eviction, which is different from that

elsewhere observed. For, while the universal custom of other

places provided for the payment of double the purchase price
in case of eviction (&), it was usual in Puteoli to allow of

another compensation, it may be the price and a half more, or

three times the price. The words of the jurist, therefore, have

the effect, not of making exigible the amount of compensation
usual elsewhere, but that in use at the place ;

because probably
this will have floated before the minds of the parties. Suppose,

then, the further question had been laid before him, how the

matter should stand if the contract had been entered into, not

at Puteoli, but at Baiae (of which, however, the passage certainly

has no trace), then he would unquestionably have referred

back to the custom of Puteoli, because the contract was to be

fulfilled in that town, and not in Baiee
; only in the latter case

lie would not have used the phrase in qua negotium gestum est,

because if there had been such a contract, this must almost

necessarily have been misunderstood. If, then, this explana-
tion of the passage is adopted, an explanation which strictly

adheres to its words, and forces on it no extraneous supposi-

tions, it contains no reason whatever for determining the

local law by another rule than the forum.

NOTE A. THE LAW GOVERNING CONTRACTS.

The law of England is :
' The place in which it is made is pre-

sumed to be that in which it is to be performed, unless the contract

expresses that it is to be performed in some other place. Hence the

law of the country in which the contract is made is that by which it

is entirely to be governed, unless its performance is to take place

elsewhere.' Burge, iii. 758; Addison, on Contr. 1034 (7th ed. 176);
Robinson v Bland, 2 Burr. 1084, 1 W. Bl. 234

; Story, 232, 280
;

Westlake, 110, 163-169; Conseqita v Fanning, 3 Johns. Ch. 587,

17 Johns. 518. 'Contracts made in one place to be performed iu

another are to be governed by the law of the place of performance.'
Andrews v Pond, 13 Pet. 65, 13 Curt. 42. '

Though the debt be

contracted in England, if it be performable in Scotland, there is a

presumed reference to the Scotch judges (law ?) whether or not it be

Hanov. 1604 f.) :

'

Quod est intelligendum non de loco contractus fortuiti,

sed domicilii, prout crebrius usu venit, immobilia nou vendi peregre, sed in

loco domicilii. Lex autem debet adaptari ad casus vel hypotheses, quse
solent frequenter accidere : nee extendi ad casus raro accideutes.' [Cf.

supra, 356, notes /, m; infra., 374, note e.]

(k) L. 31, 20, de xdil. ed. (21, 1) ;
L. 2

;
L. 37, de evict. (21, 2).
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well performed. It is a debt which is to be judged of by the law of

Scotland.' Lord Eskgrove in Watson v Renton, 1792, Bell's 8vo Ca.

103, M. 4582; cf. Armour v Campbell, 1792, ibid. 109, M. 4476;

Royal Bank v Scott, etc., 20 Jan. 1813, 17 F, C. 90, 2 Bell's Com. 690
;

Robertson v Burdekin, 1843, 6 D. 17, 1 Ross L. C. 812.
' The general principle is, that the rights of the parties to a con-

tract are to be judged of by the law by which they intended, or

rather by which they may justly be presumed, to have bound them-

selves.'
'
It is generally agreed that the law of the place where the

contract is made is, primd facie, that which the parties intended, or

ought to be presumed, to have adopted as the footing upon which

they dealt, and that such law ought therefore to prevail in the

absence of circumstances indicating a different intention
; as, for

instance, that the contract is to be entirely performed elsewhere, or

that the subject-matter is immoveable property situated in another

country, and so forth, which latter, though sometimes treated as

distinct rules, appear more properly to be classed as exceptions to the

more general one, by reason of the circumstances indicating an in-

tention to be bound by a law different from that of the place where

the contract is made, which intention is inferred from the subject-

matter and from the surrounding circumstances.' Per Curiam (Ex.

Ch.) in Lloyd v Guibert, 35 L. J. Q. B. 74, L. R. 1, Q. B. 115, where

it was held that a charter-party between persons, both foreigners at

the locus contractus, but of different nationalities, to be performed at

places of different countries, was to be governed by the law of the

nation of the ship. Comp. per Lord Brougham in Warrender v

Warrender, and other cases cited supra, 348, Note C, p. 76.

In Valery v Scott, 1876, 3 Rettie 965, a contract was entered into

at Paris between a Frenchman and a Scotch firm of shipbuilders for

the building of a steamship by the latter at Greenock. It was held

that this contract, as well as a collateral contract as to commission

made at the same time and place, were Scotch contracts, and were

not void because not bearing the stamp required by French law.

There Lord President Inglis said :
'

By the term locus contractus is

sometimes understood the place of making the contract, i.e. the place
where it is actually made out and signed ;

but in general what is

meant is the locality [of the contract?] as ascertained by the nature

of the contract itself, and what is to be done under it. In this sense

the civil law says, Contraxisse quisque eo loco intelliyitur, in quo -lit,

solveret, se obligarit ; that means that the place of the contract is the

place of performance. No doubt there are cases where the place of

contracting is of importance, but generally the place of performing
is of more. Here there is no room for serious argument on that

point. Nothing here is French except that the contracting parties

happened to be in Paris. Of course the idea of a Scotch contract

requiring a French stamp to make it binding is out of the question.'
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Bar, in treating of the general principles applicable to obligations,

reasons somewhat as follows : The possible laws which may come
into consideration in regard to an obligation are

(1) The lex fori,
which he dismisses on general grounds.

(2) The law of the place where the obligation originated, which,

although he recognises that it is frequently applicable on grounds of

expediency and fairness, he rejects on principle, because it admits of

evasion of the laws by subjects by means of a short journey, and

because, as in the case of contracts entered into on a railway journey,
it is often difficult to ascertain where a contract was made. Thus, to

find the place of the contract is a question to be answered by means

of a legal rule, which, when the law applicable is not fixed, is to argue
in a circle.

(3) The place of fulfilment
;
but the parties' knowledge of the

law is not to be assumed
;
a conventional change of the place of

fulfilment, after the conclusion of the contract, would involve a

change of the law regulating the contract
;
and there would be noO O O

regula regulans if there were more places of performance than the one.

It remains, therefore, according to Bar, only to choose between

the domicile of the creditor and that of the debtor, the latter of which

must of course be preferred. The state allows its subjects to enter

into obligations with foreigners and in foreign countries, but only in

conformity with its own laws. The rules of the law of obligations

are absolute, and are for the protection of the debtor
;

their vigour
cannot be supposed to cease merely because an obligation is entered

into with a foreigner, or in a foreign country. A party's intention is

naturally construed according to the law of his domicile, as is generally
admitted in regard to testaments. Action is almost always raised on

an obligation with a view to execution at the domicile of the debtor
;

and finally, a change of domicile does not effect any change in the

law, as no one would attribute to the law of the new domicile a

retroactive effect on an old contract.

To the objection that the contracting parties may have different

domiciles (see Merlin, s.v. Loi ; Foelix, i. 208 sq. ; Wachter, ii. 44),

Bar answers, that every bilateral contract or transaction is divisible

into two unilateral obligations. Each party is to be understood to

bind himself in the sense and to the effect provided by the laws to

which he is himself subject. If the laws of the parties are irrecon-

cilably at variance, and a reconciliation cannot be effected by judicial

construction, the plaintiff fails to establish his case, and the defender

must prevail.

Exceptions to the application of the lex domicilii debitoris must,

however, be allowed, (1) in the case of rules of law which depend on

purely local circumstances, as in laws as to the rate of interest

(Stephen's Com. ii. 82) ; (2) where bona fides requires the application

of another law, e.g. the lex loci rules in contracts made at fairs and
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markets, in contracts made at a foreign business establishment, or

with a foreign railway company for the carriage of goods, etc.
; (3)

where the parties, as they frequently do, clearly indicate an intention

to be governed by the law of the place of fulfilment
; (4) in the case

of contracts as to imrnoveables
; (5) in obligations ex delicto. But

while the places of the origin and the performance of obligations may
have some influence in regard to the subject-matter of obligations,

such institutions relating to their extinction, as prescription and dis-

charge in bankruptcy, require, according to Bar, the unconditional

application of the law of the debtor's domicile. Bar, 66.

SECT. XXX.
( 373.)

III. LAW OF OBLIGATIONS. LOCAL LAW.

(CONTINUATION.)

There remain to be discussed some subsidiary questions as

to the territorial law of the obligation, mostly connected with

similar subsidiary questions as to the forum of the obligation,

which have already been examined ( 371).
For in several cases the local law, just as the forum, is

fixed by the place where the obligation arises ( 3 7 2, No. III.,

IV.), and thus the more exact determination of this place may
be important, and sometimes doubtful. In regard to such

doubts, several special cases are here given and subjected to

scrutiny, as has already been done in reference to the forum.

A. CONTKACTS. The most doubtful and most disputed
case is that of a contract concluded by correspondence. But

we must place on the very same line with this case the con-

tract which is completed by a document signed at different

places, or by oral expression of intention through a messenger

( 370, &).

1 On this point what has already been said (p. 214)
as to jurisdiction in such cases, can only be repeated. The

contract by correspondence can only be regarded as concluded

at the place where the letter is received, and answered affirma-

tively.
2

If this were alone decisive, the same place must also

1
[See Note A at end of section.]

3
[' Eo loci quo ultimus in contrahendo assentitur.' Casaregis, Disc. 179,

n. 1
; Story, 319

; supra, 371, note c.]
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determine the local law, and in fact this is the opinion of

various writers (a). But it must be rejected, since the writer

of the letter is at the utmost to be compared to a traveller

who for a moment has gone to the receiver to enter into the

contract
;
but by such a temporary abode, even if a contract

is made during its continuance, the seat of the obligation,
with its legal consequences, is not fixed. Here, therefore, the

local law of the obligation is to be judged, in the first instance,

according to the place of fulfilment, if that be firmly settled
;

failing such an appointment, the law of his domicile governs
each party (6). Differing entirely from these views, other

writers have maintained that the contract concluded by cor-

respondence must be judged by the law of nature (c) ;
in

regard to which it is only to be lamented that they have not

also given us the system of natural law which they wish to

be applied. The Prussian code determines this question only
for the case in which a different law as to the form of contract

prevails at the domicile of the two parties ;
then that law is to

be applied according to which the contract may best be sup-

ported (d). But it is implied in the spirit of this rule, that

the law of the domicile should decide as to the liability of

each party in other respects also (where the question is not

as to the subsistence of the contract, but the nature of its

effects).

The most important application of this question is to the

law of exchange. According to the principles we have laid

down, it must be assumed that the obligation of every indi-

vidual subscriber of a bill is to be judged by the law of his

domicile.
3 But the peculiar necessity of this kind of contract

(a) Hommel, PJmps. obs. 409, N. 17, 18: Meier, p. 59.

(6) Wiichter, ii. p. 45, adopts the law of the domicile universally without

respect to the place of fulfilment. [The law of the place of final assent
was held to govern in a New York case quoted by Westlake, 221, where
an insurance policy, illegal by the law of the insured's domicile, was sus-

tained in conformity with that of the company's domicile, where the letter

of proposal was received, and the policy executed. But the legality of a
note given for the premium was held to depend on the law of the place
where it was made. Westlake, ib. See Notes, ante, p. 215, and infra, p.

244; Church of England Assurance Co. v Hodges, 1857, 19 D. 414.]

(c) Grotius, de j. belli, lib. 2, c. 11, 5, n. 3
; Hert, de commeatu litera-

rum, 16-19 (Com. vol. i. p. 243).

(rf) A. L. R. i. 5, 113, 114.
s
[See Note B at end of section.]
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may well justify a different positive rule. The latest German

law of exchange provides as follows in art. 8 5 foil. : Every

liability arising from a bill is to be judged by the law of the

place where it originates. If, however, it is defective by this

law, but the requirements of the German law are satisfied, the

subscriptions afterwards placed on the bill in Germany are

valid. So also are the subscriptions which an inhabitant of

that country gives to another abroad, if only they conform to

the laws of Germany (e).

B. UNILATERAL PERMITTED ACTS. Under this category we
have chiefly to consider the manifold obligations arising from

the law of actions, especially from litiscontestation (Anstellung

der Klage), judicial confession, the judicial sentence. In this

matter many doubts and differences of opinion were formerly

observable, which, however, have gradually approximated more

and more to the true principle, that the law subsisting at

the place of the court (i.e.
the court of first instance) must be

applicable, even if the question afterwards comes before other

tribunals (/).

It must, however, be observed that, properly speaking, two

questions, in themselves different, although related, have to be

decided, of which the meaning will become most evident if I

bring them to their most important practical application, the

judicial sentence. The first and certainly the most important

question is, Whether the judicial sentence, once pronounced,
is to be recognised elsewhere, even in another country? The

second question relates to modalities in the conditions and

effects of the judicial sentence, which may be differently de-

fined in the positive laws of different countries. Most of our

writers attend only to the first question; but whoever answers

this in favour of the authority of the judicial sentence, must

in logical consistency apply also to these modalities the law

of the place where the judgment was given, since it can

only be enforced in the sense in which the judge has pro-

nounced it.

This distinction appears prominently in the terms of many
treaties concluded with neighbouring states by the Prussian

(e) PreussiscTie Gesetz-sammlung, 1849, p. 68. The A. L. R. ii. 8,

936-938, has similar rules.

(/) Huber, 6
; Meier, p. 29

; Story, 58-4 foU.
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government Q/). By the terms of these treaties it might be

supposed that, if a judgment pronounced in Weimar were

produced in a Prussian court, the exccptio rei judicatce must

he applied in conformity with the Prussian rules as to that

exception, not according to the law of Weimar (common law).

This somewhat delicate distinction can hardly have been

thought of; and it is the less probable, because in these treaties

the varieties which may occur in the theory of the excc-ptio rei

judicatce have certainly not been considered. On the contrary,

the meaning unquestionably was, that the exception founded

on a foreign judgment might be made effectual just as certainly

as that arising from one pronounced in the country, and

therefore could not be dismissed, because the former judge
was a foreigner.

4

C. DELICTS. The forum at the place where the delict has

been committed is subject to no doubt, according to positive

laws and to practice, although it must be founded in another

way than the forum of their obligations ( 371, c).
But another

rule must be maintained in respect of the local law. It will,

however, be more appropriate to deal with this question in

another connection ( 3 7 4, C), for which reason it is here reserved.

The modern codes contain only very imperfect regulations

as to the local law of obligations. The Prussian Landrecht

gives a direction as to contracts entered into by correspondence

(note d). Further, it recognises, in the question as to measures

and weights, as well as the kind of money that may be intended

in a contract, the principle that the usage of the place of ful-

filment is applicable (Ji) ;
this direction, indeed, refers properly

((j) Treaty with Weimar, art. 3 (v. supra, 348) :

' A judicial sentence

pronounced by a competent court founds before the courts of the other
state the exception of the judicial sentence (exceptio rei judicatx\ with the

same effects as if the judgment had been pronounced by a court of the same
state in which such exception is pleaded and admitted.' So with several

other neighbouring states.
4
[See Note C at end of section.]

(h) A. L. R. i. 5, 256, 257. Koch, Preitss. llecht, vol. i. p. 133, lays
down the true principle, that the local law to which the parties have in-

tended to subject themselves must govern ;
but assumes, without sufficient

reason, that this will mostly be the locus coiitractus. Bornemann, vol. i.

p. 65, adopts this place as the prevailing rule. The form of contracts will

be further discussed below, under the rule locus regit actiun. Comp. also

the passages of statutes above cited in note c.
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not to the territorial law, but to the interpretation of contracts,

which is a different matter ( 374, /). But I hold it quite

correct to apply, in the spirit of the code, the principle thus

recognised also to the local law as to the effects of contracts,

because the authors of the code can hardly be assumed to

have had that distinction in view.

In determining the local law applicable, the Austrian code

lays weight especially on the place where a contract is entered

into, and only adds the natural exception, when the parties

have had in view the application of another local law (i).

NOTE A. AGENCY, SHIPMASTERS, PARTNERSHIP, CORPORATIONS.

By a detailed comparison of the various degrees of authority
which an agent or messenger may possibly hold in regard to a dis-

closed principal, Savigny shows elsewhere that a letter, and all agents

acting within the limits of their authority,
'

have, in a juridical point
of view, essentially the same nature. It is immaterial whether the

agent conveys to the other party my simple resolution, or, according
to his own free selection, one of several resolutions which I have

conceived. It is also immaterial whether the agent appears in the

transaction to exercise more or less discretion. It is quite impossible
to draw a sharp distinction between these very various cases, and

there is no real ground for allowing any influence to such a distinc-

tion. For in all these cases alike the contract is completed by me

by my will, and the agent is merely the medium through which my
will is conveyed. Thus neither rights nor obligations arise for him
out of the contract, but these arise for me directly.' Obligationen-

recht, ii. 55-60, 57; cf. Westlake, 219.

The British and American decisions upon international questions
of agency have not been numerous, nor are all the points that have

arisen clearly settled. It seems (1) that an agent in a foreign

country, expressly employed to carry on a business there, binds his

principal as if the latter were personally present.
'
If I send an agent

to reside in Scotland, and he, in my name, enters into a contract in

Scotland, the contract is to be considered as mine where it is actually
made. It is not an English contract because I actually reside in

England. If my agent executes it in Scotland, it is the same as if

I were myself on the spot, and executed it in Scotland.' Per Lynd-
hurst, C., in Albion Insurance Co. v Mills, 3 W. and S. 233 ;

1 Dow
and Cl. 342

; Westlake, 212. Cases cited, infra, 374, note A.

This is in accordance with the second general rule of 372
;

cf.

370, II.

(2) When an agent's employment is special, that is, when ' his

(0 OesterreicMsches Gesetzbnch, 36, 37.
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mandate, or negotiorum gestio, has for its object a single momentary
transaction' (supra, 370, note

),
the local law of the contracts

which he makes will be determined by the general rules which de-

termine that question in other cases. '

Every authority given to an

agent or attorney to transact his business for his principal, must, in

the absence of any counter proofs, be construed to be to transact it

according to the laws of the place where it is to be done.' Per

Story, J., in Owings v Hull, 9 Pet. 607, 11 Curt. 497 (case of special

agency).
These two propositions relate to questions between the principal and

third parties, where no question arises as to the authority of the agent,
or the liability of the principal for his acts. Such questions as these

latter depend on the contract of mandate, which requires attention in

two points of view. (3) As between a principal and agent residing in

different countries, the law of the contract would seem to be that of

the agent's domicile, in the case of fixed agency involving a course

of business there. There are few cases on the subject ;
but there

seems to be a tendency to hold, in the case of other transactions not

involving a course of business, that the obligations of principals
and agents will be regulated by the domicile of the parties respec-

tively, as the principle is stated in the text, or perhaps (which is

nearly the same thing) by the law of the place where each party
' transacts affairs connected with the contract of agency.' West-

lake, 231. The contract is thus broken up into two parts. Story,

291, note, commenting on Arnott v Red/earn, 2 Car. and P. 88.

See Bar, 66, p. 236
; supra, p. 229. Where goods were consigned

by a Chinese merchant to factors in New York for sale, the obliga-
tions of the consignees were held to be subject to the law of New
York, for the contract, though made at Canton, was to be executed

there. ' The parties had express reference to the law of this country
as the theatre of operations under the contract.' ' The contract did

not oblige the consignees to pay the avails of the cargoes to Consequa
at Canton. On the contrary, this country was the sphere of their

duties
;
the res gesta was here, and they were not bound to do any-

thing but with a reference to our laws.' Consequa v Fanning, 1818,
3 Johns. Ch. 587; in error, rev. judgment of Chancellor Kent, 17

Johns. 518. Lord Ivory's opinion in Ritchie andMi Cormick v Fraser,
Dec. 11, 1852, 15 D. 205, points to a forum contractus at the domi-

cile of the agent, even against the principal.
But (4) where questions arise as to an agent's authority to bind

his principal to third parties, there is a wide distinction between an

agent permanently established in a foreign country, and one who
makes a transient visit for a special purpose, or who is called on by
circumstances to exercise abroad powers conferred on him by a

contract of agency (mandate), entered into where different rules

prevail. In the former case the law of the place where the agency
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or branch establishment is fixed seems to determine the liability of

the principal. In the latter case the agent's powers will be regulated,
as to constitution and extent, by the law of the place contemplated
in the contract, i.e. in general the place of his and his principal's
domicile. Thus in Kerslake v Clark, July 1820, More's Notes, p. 6,

the authority of an attorney to sue for a debt and grant a discharge
was held as governed by the law of his and his principal's domicile,
even when he was compelled by the removal of the debtor to apply
for execution in the courts of Scotland.

The question what law shall decide as to the agent's authority to

bind the principal to third parties in questions between them and
the principal, has been the subject of much discussion in the case of

shipmasters contracting abroad. The greater weight of authority is

in favour of the law of the owner's domicile, or, to speak more cor-

rectly, of the law of the country to which the ship belongs, as fixing
the limits of the liability of the principal to parties contracting abroad
with a shipmaster.

'

Any shipmaster in a foreign country is for some purposes the

agent of the owners, and for some purposes the agent of the freighters.
The agency is devolved upon him by the law of his flag. The same
law that confers this authority ascertains its limits

;
and the flag at

the masthead is notice to all the world of the extent of such power
to bind the owners or the freighters by his acts.' If it were not so,

the municipal maritime law '
is all but a nullity in point of national

purpose and effect, since three-fourths of the maritime traffic of the

country are by supposition beyond its compass.' Maclachlan, Law of
Merchant Shipping, p. 156; The Osmanli, 3 W. Rob. Adm. 198,
Tudor L. C. 61

;
The North Star, 29 L. J. Adm. 73, 76; Lloyd v

Guibert, 35 L. J. Q. B. 74 (Ex. Ch.), L. R. 1, Q. B. 115 (see above,

372, Note A) ;
The Karnak, L. R. 2, P. C. 505, 38 L. J. Adm. 57 ;

Story, 286
;
The Nelson, 1 Hag. Adm.; Pope v Nickerson, 3 Story,

R. 465
;
Brodie's Stair, Sup. 956. The English case of Cammell v

Sewell, 3 H. and N. 617, 27 L. J. Exch. 447, in error, 5 H. and

N. 728, 29 L. J. Exch. 350, is not really at variance with this view
;

for the question decided there did not relate to the master's power
to bind the owners or freighters, but to the effect of a transfer of

property by the lex rei sitce. See also Westlake, 212 sqq. ;
Philli-

more, iv. 584-591, who argues in favour of the lex loci contractus as

controlling the authority of the shipmaster ;
Foote's Priv. InternaL

Jurispr. p. 335
; Dicey's Law of Domicile, p. 255.

The Louisiana cases of Malpica v M'Kown, 1 Lou. R. 249, arid

Arago v Currell, 1 Lou. R. 528, are also cited in favour of the lex

loci contractus. Story, 286 sq. In the latter case it was said :

'

Every contract which by the general maritime law the master can

make, is binding on the owner. By putting the former in command,
and sending him abroad, the latter invests him Avith the general
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powers masters have as such
;
and those who contract with him have

nothing to do with any private instructions by which the general

power may have been limited. If the limitation arises, not from the

owner's instructions, but from the particular laws of the country
from which the vessel has sailed, must not the consequence be the

same ? Can these laws limit the master's power more effectually
than the owners could? or can they extend further? We think

not. They have no force in a foreign country, where they are pre-
sumed to be equally unknown.' This, however, was not actually

decided, as ' the case did not present the question of the owner's

responsibility in relation to the contract of mandate, the agent

having confined himself within his powers ;

' and the cases are con-

demned by Story, J., in Pope v Nickerson, cit.

Bar also, p. 262, is opposed to this argument :

' He who contracts

with a person who holds himself forth as the representative of one

residing in another state, has clearly occasion to acquaint himself

with the laws in force at the place where the mandate is granted.
If he neglects this, he deserves no more indulgence than if he had
contracted without any inquiry at all as to the authority. ... On
closer examination, the regulation of the agent's authority by the lex

loci contractus appears to be incompatible with the security of trade.

Not only the ordinary mandatary or agent, but also the legal ad-

ministrator of a juridical person, and one who represents another in

virtue of a family relationship, could, by merely contracting abroad
where the law conferred on him a larger capacity, bind the persons
for whom he acts in a manner that could not be foreseen. What
would it avail a joint-stock company to limit the powers of the

manager by requiring the assent of a board of direction, or of a

general meeting of shareholders, if he is not bound by such a limi-

tation in a contract entered into abroad ? The owner or part-
owner of a ship who can free himself according to the laws of the

place where the shipping company is established by abandoning the

ship, might be made liable to pay a balance beyond this by the mere
contract of the master in a foreign country (Story, 286

; Judgm. of

Ober Appell.-Gericht at Lubeck, 31 March 1846, Seuffert, ii. 324;
Foelix, ii. 31).' The principles laid down by Savigny seem to be in

favour of the law of the principal's domicile, the shipmaster contract-

ing at a foreign port being rather comparable to a messenger or a

transient representative, or to the principal making a flying visit, in

which cases the expectation is raised that the contract will be fulfilled

at the headquarters of his business.

More complicated questions involving the doctrine of agency arise

in the law of partnership. Corporations are here in the same position
as real persons, and never give rise to questions as to the liabilities

of the persons composing them, which are always subject to the law
of the domicile of the corporation, even if these persons are them-
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selves domiciled in a different country. Bank of A ustralasia v

Harding, 9 C. B. 661, 19 L. J. C. B. 345; Ibid, v Mas, 16 Q. B.

717; supra, 354. (But see Copin v Adamson, L. R. 9 Ex. 345,
43 L. J. Ex. 161

;
and Bullock v Caird, L. R. 10 Q. B. 276, 44 L. J.

Q. B. 124; Gen. Steam Nav. Co. v Guillon, 11 M. and W. 877.)
' A foreign company has a locus standi here, and so, no doubt, has an

English company in a foreign country. We make no inquiry into

the constitution of a foreign company any more than we should into

the generation of an individual suing here.' Per Erie, C. J., in

Branley v S.-E. Ey. Co., 12 C. B. N. S. 70. Of course proof is

required of the existence of the corporation. Dutch W. I. Co. v

Moses, 1 Str. 611, 2 L. Raym. 1532
;
Nat. Bank of St. Charles, 1 C.

and P. 569 ; Lindley, On Partnership, 80
; Kent, Com. ii. 284. The

question whether a corporation can have two domiciles was raised in

M'Laren v Carron Co., 5 H. of L. Ca. 416. See Westlake, 55,

129. The more correct opinion is that a corporation has its domicile

or seat at its principal place of business, while, like an individual, it

may have subordinate offices (or
'

residences,' see Cesena Sulphur
Co. v Nicholson, L. R. 1 Ex. D. 428, 45 L. J. Ex. 821), giving juris-

diction, or, on the principles above stated, regulating the law applicable
to its contracts.

The question as to the liabilities of the partners of unincorporated

companies and private partnerships is more difficult. It would seem,

however, that it should be resolved by the rules above laid down as

to agency. The authority of one partner to bind the others must

depend on the law of the principal seat of the partnership, unless,

perhaps, in the case of a fixed establishment conducted by a partner
in a different country. This would seem to subject the whole part-
ners to the law of that country in all transactions entered into there.

An agent permanently established abroad would, while his own powers
are governed by the lex loci, bind the partners in proportions fixed

by the contract of copartnery, as construed by, and under conditions

imposed by, the law of the partnership domicile. See per Lord

Fullerton in Edin. and Glas. Bank v Ewan, 28 Feb. 1852, 14 D. 557 :

' As the pursuers claim against these individual defenders solely

through the medium of that English contract, they must be bound by
the conditions attached to it by the law of the domicile of the (?) con-

tract. Then, if an English statute be passed, declaring that no

partners of a joint-stock company should be personally or individually
liable beyond certain limits, or should not be liable at all, it cannot

surely be doubted that we should be bound to give effect to those

provisions, not because the statute was anything but an English

statute, but that, being an English statute, it regulated or limited the

liabilities of the individual partners, and that, consequently, we, in

determining the rights of parties, necessarily and exclusively founding
on the terms of the English contract of copartnery, as against the
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individual defenders, would be bound to expound the law of that,

contract according to the law of the country in which it had its local

existence.' This seems to follow from the principles laid down as to

agency ;
for the contract of copartnery is the measure of the authority

of one partner to bind another as his principal and guarantor, and is

subject to the law of the principal seat of the partnership, with a view
to which it is made

; unless, by fixing a permanent place of business

elsewhere, the partners have given rise to an expectation that they
are bound according to the law of the latter place. See Lindley On
Partnership, Suppl. pp. 26, 27.

NOTE B. BILLS OF EXCHANGE.

It has been stated as the principle of the English decisions, and

apparently is in conformity with the rule of the text (supra, p. 231),
that ' when a bill is drawn generally, the liabilities of the drawer, the

acceptor, and the indorser respectively must be governed by the laws
of the place where the drawing, acceptance, and indorsement respec-

tively took place.' Allen v Kemble, 6 Moore P. C. 314
;
and compare

Potter v Brown, 5 East 124, 1 Smith L. C. 351, 1 Eoss L. C. 786;
Burrows v Jemimo, 2 Str. 733

; Trimbey v Vignier, 1 Bing. N. C. 151,
4 M. and S. 695, 6 C. and P. 25, 1 Ross L. C. 804

;
Gibbs v Fremont,

9 Exch. 31
;
Don v Lipmann, 2 S. and M. 737, 1 Ross L. C. 869

;

see also White v Briggs, 8 June 1843, 5 D. 1148; Cooper v Walde-

grave, 2 Beav. 282
; Cougan v Banks, Chitty on Bills 683. While,

however, this proposition may be correct so far as regards certain

incidents of the contracts arising out of a bill or note, such as the

nature of the remedy, or special defences competent to indorsees, it

is now settled both in England and Scotland that each party to a bill,

whether drawer or indorser, obliges himself only as a surety for the

acceptor ;
and as the acceptor's obligations are to be measured by the

law of the place of performance (i.e. in general of his domicile), so

must be those also of the surety. Stewart, v Gelot, 1871, 9 Macph.
1057; Rouquette v Overmann (1875), L. R. 5 Q. B. 525, 44 L. J. Q.
B. 221. Against the acceptor the rights of each holder, even under
a transference made abroad, and by the law of the place of indorsa-

sion insufficient to found an action by or against the indorsee in that

place, are the same as those of the original payee, provided the indor-

sation be valid by the law of the acceptor's domicile. Story, 317,
345-347

; Westlake, 241 sqq.; De la Chaumette v Bank of England,
9 B. and C. 208, 2 B. and Ad. 385, 1 Ross L. C. 792 ; Robertson v

Burdekin, 1843, 6 D. 17, 1 Ross L C. 812
;
Lebel v Tucker, 37 L. J.

Q. B. 46, L. R. 2 Q. B. 77; Bradlmigh v De Rin, 37 L. J. C. P. 318,
revd. 30 L. J. C. P. 254

; Hirschfeld v Smith, 35 L. J. C, P. 137,
L. R. 1 C. P. 340.

While it is quite settled that the acceptor of a bill negotiable by
the law of the place of payment is debtor, according to that law, not
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only of the original payee, but of all subsequent indorsees wherever

they may acquire right, a question remains as to the validity of the

indorsation of such a bill in a country where it would not have been

negotiable if made there, i.e. where the indorsement of a bill made
in that form is invalid. Lord Moncreiff, in Robertson v Burdekin,

supra, indicated an opinion that the contract of indorsement, though
sufficient to carry a right against the acceptor or original debtor,

should be ruled entirely by the lex loci of the indorsement with

respect to the liability of the indorser. This seems to be agreeable to

the general principles applicable to contracts, and to be most consis-

tent with the language used in Lipmann v Don, Cooper v Waldegrave,
Allen v Kemble, etc., supra. It is supported also by Westlake, 243

;

Story, 316, 347 /re.; Pardessus, Dr. Com. art. 1499; by Barney
v Newcomb, 9 Gush. 46 (Westl. I.e.),

and the other American cases

above cited
;
and by the English cases holding the indorsement of a

bill not transferable by indorsement, to be good at common law

against the indorser himself, though not making the drawer or ac-

ceptor liable to the indorsee. Hill v Lewis, 1 Salk. 132
; Plimley v

Westley, 2 Bing. 249, 1 Eoss L. C. 50, 51. Comp. the judgment in

the converse case, Lodge v Phelps, 1 Johns. 139, 2 Caines 321, Story,

357, where a note payable to the payee or order, made in a country
where notes were not negotiable, was held to be validly indorsed even

as against the maker in another country where they were negotiable,

the maker being held, by adding the words ' or order,' to have waived

all objections founded on its non-negotiability in the former country.
The discussion of Bar on this subject, 84-86, is too long to be re-

peated here.

NOTE C. FOREIGN JUDGMENTS.

A distinction is made between foreign judgments (condemnator)

sought to be enforced in a different country, and foreign judgments

(absolvitor) pleaded in defence. A third category is added, consist-

ing of foreign judgments condemnator already satisfied. Per Lord

Medwyn in Southgate v Jlfontgomerie, 1837, 15 S. 507, 518; Ersk.

iv. 3, 4; Kames, Pr. of Eq. iii. 8, 6; Phillimore, iv. 673. Story,

598; Reimers v Druce, 23 Beav. 145
;
Barber v Lamb, infra.

As to the first class of decrees, there was a difference of opinion on

the question whether or not they are conclusive or examinable by the

court which is asked to enforce them. It is sometimes vaguely said

that they are 'prima facie evidence of the debt,' and that it
'

lies on

the defendant to impeach the justice'thereof, or to show the same to

have been irregularly obtained.' Sinclair v Eraser, 1771, M. 4542,
2 Pat. App. 253. See Taylor, On Evidence, 1551. But the true

doctrine undoubtedly is, that a foreign decree of either kind, the parties
and the subject-matter being the same, will be held conclusive, unless

very precise and definite (Whiteftead v Thomson, 1861, 23 D. 772)
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allegations are made, either that the court which pronounced it had
not jurisdiction, that it was obtained by fraud, or that the proceedings
involved some manifest violation of the rules of justice, such as con-

demning a party unheard, and who had no opportunity of bein^
heard. Don v Lipmann, 5 Cl. and Fin. 20, 2 S. and M'L. 745, per
Lord Brougham ; Price v Dewhurst, 8 Sim. 302, 4 Myl. and Cr. 85

;

Rose v Himely, 4 Cranch 269, 270 ; Henderson v Henderson, 6 Q. B.
298

;
cases cited in Taylor, On Evidence, 1538, 1539, and 2 Smith

L. C. 683 sqq.; Crispin v Doglioni, 32 L. J., P. M. and A. 169, H. of

L., 35 L. J., P. and M. 129
;
2 Sw. and Tr. 96

;
L. E. 3 H. L. 301

;

Messina v Petrococchino, 41 L. J. P. C. 27, L. K. 4 P. C. 144;
Ochsenbein v Papelier, infra.

A foreign judgment is not impeachable for error appearing on the

face of it, or established extrinsecus, unless perhaps that error consist

in a perverse disregard of international law (Simpson v Fogo, 1 J. and
H. 18, 1 H. and M. 195, 32 L. J. Ch. 749; Baring v Clagett, 3 B.
and P. 215; Dalgleish v Hodgson, 7 Bingh. 495, 504; Lothian v

Henderson, M. App. Insurance 4, 4 Pat. App. 484, and 3 B. and P.

499
; Westlake, 387 ; Castrique v Imrie, 8 C. B. N. S. 1, in error,

Ibid. 405, 8 W. E. 344, H. L. 39, L. J. C. P. 350, L. E. 4, H. L. 414
;

Godard v Gray, L. E. 6, Q. B. 139, 40 L. J. Q. B. 62
; Schibsby v

Westenholz, L. E. 6, Q. B. 155, 40 L. J. Q. B. 73
;
Ochsenbein v Pape-

lier, L. E. 8, Ch. 695, 42 L. J. Ch. 861). These cases show that it is

erroneous to suppose that the decisions cited below are authorities for

holding that a foreign judgment may be opened up if founded on a

mistake as to the law of the country it was intended to apply (Novelli
v Rossi, 2 B. and Ad. 757, 9 L. J. K. B. 307); or on error in the

reasons on which it is founded,
'

apparent on the face of it, and suffi-

cient to show that such judgment ought not to have been pronounced
'

(Reimers v Druce, 23 Beav. 145, 26 L. J. Ch. 196).
In the case of Southgate v Montgomerie, supra, it was decided that

' a foreign decree is not of the same authority as a final decree of

the courts of this country, and can only be considered as affording

prima facie evidence of the truth and justice of the claims of the

pursuers ;' and it was distinguished from a foreign judgment pleaded
in defence, which was said to have been held in the unreported
case of White v Haliburton, in 1820, to be not reviewable on the

merits even ' in respect of an allegation of iniquity.' It would seein

that the terms of the judgment as to judgments condemnator are

scarcely consistent with the doctrine laid down above. White v
Haliburton is quite at variance with the tendency of recent authorities,
a foreign judgment pleaded in defence being liable to the same ob-

jections as one which is sought to be enforced. Westlake, 393 ;

Henderson v Henderson, 3 Hare 115; Anderson v Shand, 1833, 11 S.

688. See Boe v Anderson, 1857, 20 D. 11. A much greater effect

was at first attributed to decrees of this second class founding the

Q
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exceptio rei judicatce. Watson v Renton, Bell's 8vo Ca. 107
; Southgate

v Montgomerie, supra; Taylor, On Evid. 1548; Ricardo v Garcias,

12 Cl. and Fin. 368 ; Phillips v Hunter, 2 H. Bl. 402
;
Reimers v Druce,

cit. But as more precise rules upon this subject have been laid down,
it has become apparent that the decree condemnator and the decree

ubsolvitor are, in all essential respects, to be dealt with and applied

by foreign courts in the same way. Some writers, indeed (as Taylor,

On Evid. 1548 sqq. ; Phillimore, iv. 683), appear to go as far as the

case of White v Haliburton, in holding a decree of a foreign court

adverse to a party bringing a second suit on the same grounds, to be

absolutely conclusive if properly pleaded in defence. But the dis-

tinction is imaginary, and is occasioned by the fact that questions as

to the conclusiveness of foreign sentences have almost always been

raised and considered, as is natural, where a court has been asked, by
a party who has obtained a foreign judgment, to do something to

invert the state of possession, rather than where, from deference to a

prior judgment of a competent court, it merely refuses to interfere.

In the latter case the law was settled firmly at a very early period;
in the former, comity or considerations of expediency have gradually
increased the authority allowed to foreign sentences, and narrowed the

grounds on which they can be impeached within the same limits

which general principles seem to require in regard to the defence of

res judicata.

As to the defence founded on a foreign judgment adverse to the

defendant, but satisfied, see Barber v Lamb, 8 C. B. N. S. 981, 6 Jur.

N. S. 95.

The English courts make a distinction between foreign judgments
in rem, which receive unqualified recognition, so far as the thing ad-

judicated on is concerned, against all the world, and foreign judgments
in personam, which are binding only as between those who were

parties to it. The principle is, that the judgment in rein (which
occurs chiefly in admiralty courts, but also in the Court of Exchequer)
is a solemn declaration by a competent court operating directly on

the thing whose status is in question, and ipso facto, but subject to

the same limitations in other respects as a judgment in personam,

making it what it is declared to be. Castrique v Imrie, supra ; Cammell

v Sewell, 29 L. J. Ex. 350, 3 H. and N. 617, 5 H. and N. 728
;
Philli-

more, iv. 691 sq. ;
Smith's L. Ca. ii. 683 sq. ; Best, Pr. of Evidence, 731.

Foreign judgments affecting the status of persons, such as divorces,

are analogous to judgments in rem, receiving effect if pronounced
after due notice by a court having jurisdiction, even against third

parties. Doglioni v Crispin, L. R. 1, H. L. 301, 35 L. J. P. and M.

129; Shaw v Gould, L. R. 3, H. L. 55, 37 L. J. Ch. 433; Shaw v

Att.-Gen., L. R. 2, P. and D. 156; Hobbs v Helming, 17 C. B. N. S.

791; Dolphin v Robins, 3 Macq. 563.
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SECT. XXXI. ( 374.)

III. LAW OF OBLIGATIONS. LOCAL LAW.
PARTICULAR QUESTIONS.

Hitherto we have spoken of the principles which relate to

the local law of the obligation in general. It was acknow-

ledged, however, that this law is not necessarily applicable to

all the questions that may arise out of an obligation, and the

particular examination of these was reserved ( 372, p. 224).
1 now pass to this inquiry.

A. The first of these qustions concerns the personal capa-

city, for the particular legal relation, of the creditor or debtor

in an obligation.

This first question is not to be decided by the territorial

law of the obligation as such, but only by the law which is in

force at the domicile of the person. This must be asserted

without any qualification, for the distinction often made
between general and particular capacity to act is quite unten-

able ( 364).
This is especially true in the common law (of Germany) in

respect to the personal capacity for bills, which is always to

be judged according to the law of the domicile of the party

subscribing the bill. But it would be a mistake to confound

personal incapacity for bills with the absence of a law of

exchange at any place. For at such a place no action on a

bill can be brought effectually, even on a bill in itself per-

fectly regular ;
on the other hand, the law of such a place has

no influence on the validity of a bill there made, so that such

a bill can certainly be sued on as a bill at other places where a

law of bills exists ( 364).
B. Another question relates to the interpretation of juridical

acts, especially contracts, out of which obligations arise (a).

This question may be taken, with some writers, in so wide

a sense, that it embraces all other questions as to local law
;

for the application of any local rule to a contract may always
be conceived as appended to the contract by the probable will

(a) Writers on this question : Boullenois, t. ii. ols. 46 dixieme regie,

pp. 489-538; Story, 272 foil., 280 foil.; Wtichter, Archiv fur Civil.

Praxis, vol. xix. pp. 114-125.
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of the parties. That may be called suppletory construction,

such as lies at the foundation of the dispositive rules of law (5).

But viewed so generally, the question of interpretation loses

its proper meaning. If it is to retain that meaning, we must

take it in a narrower sense, referring it to the doubts which

arise from the uncertainty of the terms of a contract. This

is a question of fact, just as the interpretation of statutes
;

here as well as there, the object in view is to discover the

thought which the oral or written language employed really

contains (c).
This question has nothing to do with the appli-

cation of any local law, but the local dialect and form of speech

may often be useful in helping to discover the meaning of the

person from whom the declaration of intention proceeds. If,

then, we ask what is the place of which the language is to be

considered, the rules as to the local law to be administered

cannot guide us to a correct answer
;
and it is without any

reason that many have directed us to the place where the obli-

gation has arisen, or that where it is to be fulfilled, merely
because the local law to be administered is in many cases fixed

by these places.

Thus in a contract made by correspondence, the language
used at the place where the writer of the first letter lives will

generally be regarded, not that of the place of the receipt and

assent, although the contract is held to be concluded at the

latter (p. 214) (Yf) ;
for it must be assumed that the writer will

have had in view the language familiar to him.

Further, if a verbal or written contract is concluded at the

domicile of both parties, the language of that place is un-

questionably applicable. On the contrary, this cannot be

(6) V. supra, vol. i. 16.

(c) V. supra, vol. iii. p. 244. So also the Roman jurists express them-
selves. L. 34, de R. J. (50, 17) :

' Id sequimur, quod actum est.' L. 114,
cod. :

' In obscuris inspici solere, quod verisimilius est, aut quod plerumque
fieri solet."

1

(d) Wachter, I.e. p. 117. He illustrates this proposition by the follow-

ing case : A Leipsic insurance company had, in its printed conditions,

excepted the case of destruction by popular disturbance (A.ufruhr). In a

conflagration coming from without, the question arose whether the juridical
notion of popular disturbance was applicable, seeing that the positive laws

of different countries do not define this notion in the same way. Wachter
decides correctly that the language of the Saxon law must be looked to,

because in its realm the conditions were drawn up, on the basis of which
the insurances were proposed and taken up. [See Note A at end of

section.]
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absolutely asserted, if the contract is entered into at a place
which is not the domicile of one or botli of the parties. Here
we must consider in every case, whether it is probable that the

foreigner who became a party to the contract knew that local

language or way of speaking, and probably intended to adopt
it (o.

For the same reasons we cannot unconditionally take as the

basis for interpreting a contract the language in use at the

stipulated place of fulfilment, although the local law of an

obligation is always determined by that place. Here, too,

everything depends on the question whether the parties knew
the language used at this place, and meant to adopt it. For

many parts of the subject-matter of a contract, we shall cer-

tainly be able to take as the general basis of our construction

the language used at the place of fulfilment. For, if a sum of

money is to be paid at a place abroad, if merchandise is to be

delivered by measure and weight, or a piece of laud is to be

transferred according to the definite extent of a superficial

measure, but expressions are used in the contract for the kind

of money, the measure, or the weight, which are commonly
found in different meanings, with different degrees of extent

or value,
1

then the usage of language at the place of fulfilment

must be taken as the rule, not merely because it is to be sup-

posed that the parties have had in view the money, measure,

weight there used, but also because at that place there will

often be no possibility of adjusting and completing the per-
formance by other weights, etc. (/).

(e) This assertion might be contradicted from L. 34, de R. J. (50, 17) :

'Id sequamur, quod in regione in qua actum est, frequentatur.' But this

certainly gives no arbitrary direction, and must therefore be understood
under the natural supposition that the persons contracting are at home at
this place ; exactly as in L. G, de evict. (21, 2). V. supra, 372, i.

1

[The question whether, when a debtor is sued in a different forum from
the place of performance, he is to be condemned in the amount of his debt

according to the nominal, or according to the real rate of exchange, is

decided by Bar, 70, in conformity with the principle of Grant v healey,
2 Chand. Law Rep. 113; Story, 311, n. That principle is, that 'the
creditor is entitled to receive the full sum necessary to replace the money
in the country where it ought to have been repaid, with interest for the

delay ;
for then, and then only, is he fully indemnified for the violation of

the contract.' See below, 374, dd, p. 257.]

(/) Boullenois, pp. 496-498. So, too, it is expressly ordained in the
Prussian laws, A. L. R. i. 5, 25G, 257. [And in Austria, Ally. G. B.,
art. 905

;
so in the Allg. Deutsches Handelsgesetzbuch. 336. This is a ques-
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The rules here laid down as to the construction of contracts

may appear to stand in opposition to certain rules of the Eoman
law. For by these the interpretation of an ambiguous contract

must always, in a stipulation, prove to the disadvantage of the

stipulator (cj) ;
likewise to the disadvantage of the seller or the

lessor, if these other contracts be in question (A). The reason

for this is said to be, that these persons had it in their power to

guard against the doubt by a different form of expression ;

which is as much as to say that they have occasioned the doubt

either by their carelessness, or by dishonest intention. This

very reason, however, indicates that quite a different case from

that of the question now before us is presupposed. Those

passages, moreover, expressly refer to obscure and ambiguous

phrases (i) ; whereas, in our present inquiry, the question

relates to expressions which are not in themselves either ob-

scure or ambiguous, they only have a different meaning at

different places, which, however, is clear and certain at each

of such places.

tion of fact, determined according to the presumed intention of the parties.
Rossetter v Cahlmann, 8 Exch. 361

;
Lansdown v Lansdown, 2 Bligh 60

;

Dent v Smith, 38 L. J. 144, L. R. 4 Q. B. 414
;
Schuurmans v Stephen, 10

S. 839, 11 S. 779 ;
1 Bell's Illitstr. 93

;
Bell's Com. i. 438 (Shaw's ed. p. 90);

Addison, Contr. 178
; Westlake, p. 173

; Bar, pp. 241, 253; Story, 270,
etc. The parties to a contract may by an express interpretation clause

declare what law shall rule the construction of their contract. Earl of
Stair v Head, 1844, 6 D. 905. As to local measures within the same terri-

tory, see on the question of construction, Miller v Mair, 22 D. 660. The
same principles apply whether the subject-matter of the contract is move-
able or immoveable. Thus Molinseus, Com. ad I. 1 Cod. de Sanct. 7V., Op. t.

iii. p. 554 (Concl. de St. et cons, loc.}, takes the case of a sale of land as illus-

trating the whole question as to measures :

' Unde stantibus mensuris

diversis,' etc., a passage which is wrongly quoted as laying down a special
rule for immoveables. Where, on the other hand, a sum of money is to be

paid for land, or secured on land, the presumption that parties had in view
the money of the locus rei sitx, is naturally not nearly so strong as it is in

regard to measures, though it will still be one element to be considered in

construing the contract. Staplctrm v Conway, 3 Atk. 727
;
De Wolf v

Johnson, 10 Wheat. 323, 6 Curt. 438, 443. In Clayton v Greyson, 5 Ad.

and E. 302, it was held that the mere existence of a customary use of terms

in the district where premises lie, is not sufficient to establish, as a matter

of law, that the parties contracting with regard to them used the terms

according to that custom, but is only evidence from which a jury might
draw that conclusion. Cf. Smith v Wilson, 3 B. and A. 728.]

(.9) L. 26, de reb. dub. (34, 5); L. 38, 18
;
L. 99, pr. de V. O. (45, 1).

(h) L. 39, de pactis (2, 14) ;
L. 21, 33, de contr. emt. (18, 1) ;

L. 172,

pr. de R. J. (50, 17).

(0 L. 39, de pactis (2, 14) ;
L. 21, 33, de contr. emt. (18, 1) ;

L. 26, de

reb. dub. (34, 5) ;
L. 172, pr. de R. J. (50, 17).
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This question as to the construction of contracts has, from

an early period, been viewed by the majority of authors in a

different way from that which has here been followed, having
been referred to the principles of local law. It has, accord-

ingly, been commonly held that the construction must be ac-

cording to the language of the place of the contract or of

fulfilment, if such a place be agreed on
(/.).

But several have

rightly recognised that the true problem is not to establish a

legal rule, but rather to ascertain the true intention of the

parties in each case, according to the general principles of

interpretation (/).

C. The validity of an obligation depends partly on formal,

partly on material conditions. The formal conditions will be

farther considered below, in connection with the forms appli-

cable in other legal relations, when we come to speak of the

rule locus regit actum ( 381). "We have here to ascertain the

local law according to which the material conditions of validity

must be judged.
It must be accepted as the rule, that the validity of the

obligation depends on the local law to which it is in other

respects subject ( 372); it depends, therefore, according to

circumstances, on the law of the place of fulfilment, on that

of the place where the obligation has arisen, or on that of the

domicile of the debtor. But an exception to this must be

maintained in all cases in which it is opposed by a law of a

strictly positive and coercitive nature existing at the place

where the action is brought.

This rule also is acknowledged by most writers, but, as was

to be expected, with the reservation of very many differences

in its application, occasioned by their differences in opinion as

to the local law of the obligation itself
(??i).

This agreement, however, is confined to the complete an-

tithesis of a perfectly valid or perfectly invalid (null) obligation.

Between the two extremes there are many intermediate cases,

and opinions are very conflicting as to the local law by which

these are to be judged.

(it) So Story, 272, 280, and the authors there cited.

(0 So Boullenois /.c., especially pp. 494-49S, and Wachter I.e.

(m) Voet, Pand. iv. 1, 29
; Hert, 66; Story, 332 foil.

; Wiichter,
ii. pp. 397, 403, 404.
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Those cases must first be noticed in which merely the legal

remedy by action is denied to an obligation not in itself invalid

(naturalis obligatio) ;
then the far more numerous cases in which

an actiona-ble obligation is deprived of its effect by opposing

peremptory exceptions. Many writers have here dealt with

actions and exceptions as portions of legal procedure, and have

therefore sought to apply to all such cases the law of the

place where the action is brought (11).
This opinion, however,

is quite erroneous
;

all rules of law of this kind only define

various degrees and forms of incomplete validity of the obliga-

tion (0), and therefore belong to the material law just as much
as rules of law relating to the perfect validity or invalidity of

obligations, and not to the law of procedure (p). It is quite

illogical to treat the two kinds of rules of law according to

different principles. But it is especially hazardous to attempt
to apply this treatment to modern legislations, which are often

deficient in the clear definitions and technical terms on which

alone that distinction could be founded.

This rule, then, is to be applied, in particular, to the exceptio

non numerates pecunice; for although in this the question chiefly

concerns a rule of evidence, and thus seems to belong to the

law of procedure, it is yet founded on the material law of

certain kinds of obligations. Of the same class is the exceptio

excussionis; likewise the exception founded on the beneficium

competenticc. On the other hand, this rule does not include the

exceptio Sc. Macedoniani and Sc. Vellcjani; for these exceptions
do not rest on the defective nature of the obligation in itself,

but on the imperfect capacity of the parties ; and, consequently,
must be judged by the law in force at the domicile of such

persons ( 364).
The same rule applies also to the actions by which an

(?0 Weber, Naturliche Verlindlichkeit, 62, 95
; Foelix, p. 146 [ed.

Demangeat, i. 218].

(o) See above, vol. iv. 202, 203. Of course the rule here laid down is

only applicable to exceptions which have their ground in the material law

(and therefore to all peremptory exceptions), not to those which are

merely founded on rules of procedure, and which are therefore of a merely
dilatory nature. See above, vol. v. 227, pp. 171-175. The latter are

certainty regulated by the law of the place where the action is brought, and

perhaps the confusion of the two classes has contributed to confirm the

false doctrine.

(p) Eichhorn, Deutsches Recht, 36, note n
; TVachter, ii. pp. 401, 402.

[Bar, 68, 69, 116.]
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obligation is to be contested and invalidated
; they are to be

judged by the law of the place to which the obligation itself

is subject (57).

The following are applications of this rule : The rescis-

sion of a sale on the ground of lesion beyond the half; the rescis-

sion of a purchase by the redhibitory action or the actio quanti
minoris. Also every restitution against an obligatory contract (r).

Among the defences by which an obligation may be in-

validated, the most- general in its application, and therefore the

most important, is that of prescription. This still demands

special consideration, because writers have expressed a great

variety of opinions regarding it, yet so that the general conflict

of opinions which has already been mentioned as to exceptions
in general, here appears somewhat more prominently. In par-

ticular, if different periods of prescription exist at the stipulated

place of fulfilment, where we assume the seat of the obligation
to be, and at the place where the action is actually brought (as

at the domicile of the debtor), the question arises, Which period
of prescription shall be applied ?

Many say that laws as to prescription are laws of procedure,
and must therefore be applied to all the actions brought within

their territory, without respect to the local law of the obliga-
tion

(s).

According to the true doctrine, the local law of the obliga-
tion must determine as to the term of prescription, not that of

the place of the action
;
and this rule, which has just been laid

down in respect to exceptions in general, is further confirmed,

in the case of prescription, by the fact that the various grounds
on which it rests stand in connection with the substance of the

(q~) The local law of the obligation is thus to be applied more generally
and unconditionally to the actions in which an obligation is challenged,
than the forurn of the obligation, for the latter is destined only for the

maintenance and execution of the obligation ( 371).

(?) Even if the restitution is founded on minority ;
for after its gradual

development in Roman Law, this can no longer be regarded as a mere

consequence of incapacity to act, but as a legal remedy invalidating the

obligation as such ( 365, B. 3).

(s) Huber, 7
; Weber, Natiirliclie Verbincllichkeit, 95, pp. 413, 419

;

Story, 576 foil.
; Foelix, pp. 147-149 [ed. Demangeat, i. 220], (who, how-

ever, speaks undecidedly). Weber adds an illogical exception for the case
in which the debtor changes his domicile from a place of long prescription
to a place where short prescription is in force. Here the course of the
short prescription must, he says, begin with the establishment of the new
domicile. [See Note B at end of section.]
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obligation itself
(t). Besides, this opinion has always been

acknowledged to be correct by not a few writers (u).

This doctrine is not only correct in principle, but it is also

recommended by a certain equity, since every capricious exer-

cise of free will by one party to the detriment of the opponent,

is excluded by the clear settlement of the period of prescrip-

tion that results from it. Thus the plaintiff cannot select for

his action just that one of several concurring jurisdictions under

which there is the longest term of prescription. In like manner,

the defendant cannot, by changing his domicile to a place where

there is a shorter term of prescription, obtain that advantage to

himself, seeing that both the local law and the special forum of

the obligation are immutably fixed for the debt contracted by
him at his former domicile (v). There cannot, therefore, be any

hardship for the creditor in the fact that, when a place 'of

fulfilment is specified which happens to have a very short

term of prescription, the debtor can, if he likes, avoid showing
himself at that place during such term, whereby the action is

for the time excluded at that place (371,2). For the creditor

is not prevented from suing at any time at the domicile of the

debtor ( 371, r). If, indeed, the jurisdiction at the place of

fulfilment were exclusive, the creditor could be aided in such a

case only by the means that generally protect against prescrip-

tion in cases in which it is impossible to bring an action (20).

(f) See above, vol. v. 237. [These grounds being, (1) the prevention
of uncertainty ; (2) the presumption of satisfaction

; (3) the punishment
of negligence (which, however, is rather a justification of apparent hard-

ship than a ground of the institution) ; (4) the protection of the debtor,
whose disproof is made more difficult by the pursuer's delay ; (5) the

diminution of lawsuits. It is evident that erroneous views of this subject
have generally arisen from exclusive regard being paid to one or two of

these bases of all prescriptions.]

(?<) Hert, 65
; Schaffner, 87

; TVachter, ii. pp. 408-412, -where other

writers are cited. Of course the agreement here asserted is only in regard
to the principle, not to all the applications of it

;
for the local law of the

obligation is not determined in the same way even by these writers. The

principle is also recognised in a decree of the Berlin Court of Revision in

1843. Seuffert, Archiv, vol. ii. No. 120. In the Prussian law, Koch, i. p.

133, note 23, and Bornemann, i. p. 65, assent to this doctrine.

0) Cf. supra, 370, No. III., 372, No. III. If it were not so, the

debtor would only need to avoid visiting his former domicile during the

course of that short prescription in order to be free from the debt ( 371, 2).

How Weber seeks to provide against this has been noticed above, in note ,.

(?c) Namely, by restitution, or by raising action before the Prseses-

Defensor, etc. See above, vol. vii. 328.
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This rule, according to which the validity of an obligation

is to be judged by the law of the place to which the obligation

is itself subject (p. 247), must be limited by an important

exception. If a law of a strictty positive and obligatory (coer-

citive) nature is opposed to the validity of the obligation, then

not that local law, but rather that of the place where the action

is raised, the law of the court that judges in the matter, is to

be applied (x).

This exception is merely the consequence of the general

principle as to the applicability of coercitive laws (^ 349,
372 A). It is to be applied positively as well as negatively ;

that is to say, the judge has to apply the coercitive law of his

own country, even if it does not exist at the seat of the obliga-

tion
;
and also, he must not apply the coercitive law of any

other country (the seat of the obligation), if it is not the law of

his own territory.

This exception occurs as well in contracts as delicts.

Among contracts of this kind are those forbidden by usury
laws. Thus, a debt bearing interest which is contrary to the

law administered by the judge before whom an action is brought
to recover it, must be treated as invalid, even if there be no

such restrictive usury law at the seat of the obligation ;
for the

meaning of such a law is, that no judge living under it shall

employ his official authority to give effect to an undertaking so

immoral and so injurious to the community as the usurious

contract is considered to be.
2 In the same wr

ay, however, in

(x) Wachter concurs with this, ii. pp. 389-405.
2
[This view coincides with that of Demangeat on Foelix, i. 232 ; and see

Bar, p. 257, n. 10. The abolition of all usury laws by 17 and 18 Viet. c. 90,

deprives this question of much of its importance as regards this country.
The rule in the text was never adopted by British courts,

'
for the modera-

tion or exorbitance of interest depends on local circumstances, and the
refusal to enforce such contracts would put a stop to all foreign trade.'

Blackstone, ii. 464
; Stephen, ii. 82. The decisions determine whether a

contract is usurious by the law of the place where it is made, or, if a different

place of performance is indicated, by the law of that place. Thomson v

Powles, 1 Sim. 211 ; Fijffe. v Ferguson, 2 Kob. App. 267, 282, 8 Cl. and Fin.

121, 140. '
If the interest allowed by the law of the place of performance

is higher than that permitted at the place of the contract, the parties may
stipulate for the higher interest without incurring the penalties of usury.'
-Per Taney, C. J. (U. S.), in Andrews v Pom/, 13 Pet, 65, 13 Curt. 42.
It is more doubtful whether the contract is free from the taint of usury
when the interest allowed at the place of performance is less than that
allowed at the place of the contract, and the parties stipulate for the latter.

In Depau v Humphreys, 20 Mart. 1, the court of Louisiana held such a
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the converse case, in which no prohibition against the interest

sued for exists within his territory, the judge must hold the

interest as lawful, without respect to the prohibition that may
exist elsewhere (at the seat of the obligation). This negative

assertion is not only required as a logical consequence of the

former positive one, but also for the following reason : The

applicability of a particular local law to an obligation is founded

in general on presumed voluntary submission
;
but such sub-

mission cannot be presumed at all if it would point to a law

which would directly invalidate the obligation ( 372, c).

What has been said of usurious contracts must also be stated

in regard to gaming debts, if they should happen to be held

valid according to one law, and invalid by another. The law

of the place at which the action is brought can alone determine

as to the validity of the obligation.
3

contract not usurious, and the parties entitled to stipulate for the highest
rate of interest allowed by either of these places. This decision is sup-

ported by the proposition stated in the text below and at p. 224, and is

defended by Parsons, Contr. ii. 95, on the same ground. It is accepted by
Kent, Com, ii. 460, and is understood to have been sustained in subsequent
American cases. Although contrary to the tendency of the English cases

cited above, it is approved by Westlake, 203, 207, who holds (as does

also Bar, pp. 237, 238, 256 sqq.) that the place where money lent is

employed by the borrower (usually his domicile), ought to fix the rate of

interest paid for the use of it. Perhaps this is the proper application to

such a contract of the rule that contracts shall be regulated by the law of

the place of performance. The place of performance is not here the place
of stipulated repayment, but rather that where the advance or forbearance

is made, for which interest is the consideration. A place of payment
stipulated for the convenience of a party, may be in no proper sense the

place of performance of the contract. For example, in a contract of insur-

ance undertaken by a company in one country on the life of a person
domiciled in another, the mere payment of the sum due at the termina-

tion of the life is not the only element in deciding what country, under this

particular contract, is the place of performance. The proper performance
of this contract is the continued assurance of the life and undertaking of

the risk, as well as the payment of the sum at the close of the life. Per

Hope, J.C., in Parken v Royal Exchange Assurance Co., 1846, 8 D. 372.

This view seems to meet the keen contention of Story, 298-305, against
the decision in Depau v Humphreys, a contention which proceeds on the

assumption that that decision implies that the same contract may be subject
to the laws of two places as to its substance. That proposition is certainly

untenable, but the correctness of the decision in question does not depend
on it. See also Burge, iii. 774

; Phillimore, iv. 515.]
3

[It seems that this should be so in Scotland, where both at common law

and under statutes the courts of law refuse to take any cognizance of gaming
debts (sponsiones ludicrx) ;

Bruce v Ross, M. 9523, 3 Pat. 107; 0' Connelly

Russel, 1864, 3 Macph. 89
;
Paterson v Macqueen, 4 Macph. 602. Cf. Colder

v Stevens, July 20, 1871, 9 Macph. 1074; and in England, where a similar
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The same is the case with the Lex Anastasiana, as to debts

purchased below their nominal value. This law proceeds on the

ground that such a dealing may be hazardous and oppressive
for the debtor, and seeks to prevent it, as immoral and injurious
to the community, by the rule that a debt acquired under such

conditions can be made effectual only to the amount of the price

paid for it
(?/).

The applicability of this law depends on the

circumstance whether it is in force or not at the place where

the action is brought ;
the law of the place where the claim

has arisen, or of the place of the cession, is immaterial
(z).

Apparently the French law, as to the claims of Jews against

Christians, is to be referred to this class
;
but in reality it

belongs rather to the question as to capacity to act, and has

already been mentioned under that head
( 365 A, No. 5). The

practical treatment of the case coincides with that here given.
This exception is further to be applied to the obligations

arising from delicts, and that universally, since the laws relating
to delicts are always to be reckoned among the coercitive, strictly

positive statutes.

In them, therefore, we must always have regard to the law

of the place of the action, not to that under which the delict

was committed (z
2

). Here, too, as in contracts, the proposition

result, subject to an exception, is attained by 8 and 9 Viet. c. 109, 18.

See Savage v Madder, 36 L. J. Ex. 178. But it has been held in England,
that money won at play in a country where gambling debts are legally
recoverable, may be recovered by action in an English court. Quarrier v

Colston, 1 Ph. 147, 6 Jur. 959. This appears to have been held because the

refusal of the English courts to enforce wagering contracts does not rest

on the principle of turpitude (coercitive laws). But in any view, the
decision is questionable. It is said that the rule is, that questions about sport
are too trifling to engage the attention of courts of law, and this applies
with equal force whether the contract is made in one country or another.

See also Robinson v Bland, 2 Burr. 1077
; Branley v S.-E. Rij. Co., 12

C. B. N. S. 63.]

(y) L. 22, C. mamlati (4, 35).

(z) A different view is taken in a decision of the Supreme Court of

Appeal at Munich, in 1845, in which it was held that the law under which
the obligation first arose is to be regarded. Seuffert, Archiv, vol. i. n. 402.

[Bar, 76 Jin., takes a different view from Savigny.]

(z
2
) This is, therefore, to be applied to the possessory interdicts, al-

though here in a very limited way. See above, 368 Jin. [Heffter, p.

77, makes the law of the delinquent's domicile alone applicable. Bar, pp.

243, 317 (as to liability for the acts of servants, cattle, see p. 315), adopts
the doctrine which, amid some conflict of authority, seems to prevail in

England, America, and Scotland, viz. that the law of the place where the

wrong is coinmitte 1 has authority, so far as regards the substance of the
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holds good, botli positively and negatively, that is, for and

against the application of a law which recognises an obligation

arising out of a delict. In reference to no kind of obligations

has this question been so much discussed, doubted, disputed, as

in regard to the obligations derived from illicit sexual intercourse.

It will make the question very plain if I here start from the un-

qualified rule of the French civil code, which says in Act 340,
' La recherche de la paternite" est interdite.' This law rests,

apparently, on the conviction that in the interest of morality

every claim and lawsuit arising out of illicit intercourse must be

prohibited (act) ;
other legislations are grounded on the opposite

belief. Both, therefore, are of a coercitive and strictly positive

matter on which an action of damages is brought. See Ekins v E. I. C.,
I P. W. 394, 396

;
The Zollverein, Sw. Adra. 96, 2 Jur. 2d Ser. 429

;
The

Halleij, 37 L. J. Ad. 33, 5 Moore P. C. N. S. 282, L. R. 2 P. C. 193
;

Cope v Dolierty, 4 Kay and J. 367, 384, 390, 2 De G. and J. 614
;
Scott v

S-ymonr, 1 H. and C. 219, 31 L. J. Ex. 457, 32 L. J. Ex. 61 ; Shaw v

Robertson, 13 Dec. 1803, F. C. Mor. App. Lis alibi; Hallam v Gye, 14 S.

199
;
Callender v Milligan, 11 D. 1174; Guthrie Smith, On Reparation, p.

34 ; Kent, Com. ii. 463
; Conserjua v Willing, Pet. Circ. R. 225, 303

;
Smith

v Condry, I How. U. S. Rep. 28, 14 Curt. 48. ' Where by the lex loci an
act complained of is lawful, such act, though it would have been wrongful
by our law if committed here, cannot be made the ground of an action in

an English court. It would be unjust that an individual who has intended
to obey the law binding upon him should be made liable in damages iu

another country where a different law may prevail.' Per Cur. in Phillips
v Eyre, 38 L. J. Q. B. 113, L. R. 4, Q. B. 225, 6 Q. B. 1 (Ex. Ch.). On the

other hand, it was held that (The Halley, supra) the injury must be action-

able by the lexfori, and that a court ought not to enforce a foreign law,
and give a remedy in respect of an act which by its own law imposes no

liability. English courts applied the lex fori in actions for personal wrongs
done abroad in Rafael v Venlst, W. Bl. 1055

; Mostyn v Fabrigas, Cowp.
174, 1 Smith's L. C. 656

;
where the defendants were British governors,

and the wrongs were committed, the first in an Indian state, the courts of

which could not be expected to give redress, the other in a British depend-
ency. Torts done in respect of immoveable property abroad could not be

sued for in English courts, which go upon the distinction of local and

transitory grounds of action. Stephen's Com. iii. 480
; Stephen, On

Pleading, p. 240
; Westlake, 120

;
1 Smith's L. C. 656. But the techni-

cal rules as to venue are abolished by the Judicature Act, 38 and 39 Viet,

c. 77, Ord. xxxvi. R. i.
;
and it would seem on principle, though the

question is still undecided, that actions of damages for injuries done to im-

moveables abroad ought to be competent in English courts. See The J\f.

Moxliam, L. R. 1 P. 1J. 107, 46 L. J. P. D. 17. British seamen are respon-
sible, according to British law, for crimes done out of the British dominions.

17 and 18 Viet. c. 104, 267 ;
18 and 19 Viet. c. 91, 21

;
30 and 31

Viet. c. 124, 11
; Reg. v Lesley, Bell Cr. C. 220

;
8 Cox Cr. C. 269

;
27

L. J. M. C. 97.]

(an) This view of the French law is unequivocally announced in the

absolute prohibition of all procedure, addressed to the judges.
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character. If, then, such a claim be made before a court sub-

ject to the French law, it is dismissed, even if the alleged inter-

course shall have been at a place where the law allows and

favours such a claim. But conversely, the claim must be sus-

tained by the court of the latter country, even if the intercourse

shall have occurred at a place under French law. What is

here laid down as to the extreme cases of rejection or admission

of the claim, must be equally maintained if the laws of the dif-

ferent places differ in a less degree, it may be in the conditions

or in the extent of the claims. The decisions of courts as to

this question are conflicting (5&).

This whole question is nearly akin to that of penal law,

(II) For the place of the action (which will generally coincide with the

domicile of the defendant), Obertribunal at Stuttgart. Seuffert, Arcliiv

filr Entscheidungen der Obersten Gerichte in den deutzchen Staaten, vol. ii.

N. 4. For the place of intercourse, Supreme Court at Munich, and two
decisions at Jena. Seuffert, vol. i. N. 153, vol. ii. N. 118. [The law of

Scotland does not rank the obligation to aliment (maintain) a natural child

among the obligations arising ex delicto. It places it on the same line

with them, with restitution of fruits, recompense, etc., under the head of

natural or obediential obligations. Stair, i. 3, 3, 4; Ersk. Inst. iii. 1, 9,

i. 6, 56
; Monypenny (Lord Pitmilly), Remarks on the Poor Laws, pp. 331-

352 (2d ed. 1836). Cf. Lord Gillies in Pott v Pott, 12 S. 183
;
Lord Ivory

in Thomson v Westwood, 4 D. 839 ; L. J.-C. Inglis in Crichton v Robb, 22
D. 728 ;

Clarkson v Fleming, 20 D. 1224. In England the support of ille-

gitimate children is looked upon as a matter of natural obligation (Stephen's
Com. ii. 309), and is now provided for by 35 and 36 Viet. c. 65 (Bastardy
Laws Amendment Act, 1872). lu Ireland there was no action on obliga-
tions of this kind till 25 and 26 Viet. c. 83, 10 ; amended by 26 and 27
Viet. c. 21. This and the earlier English statutes (7 and 8 Viet. c. 101, and
8 and 9 Viet. c. 10, which repealed previous Acts) contemplate only the case

of children born in England and becoming chargeable to English parishes
as paupers. They do not confer a claim on a foreign (?) mother whose
child is the fruit of intercourse had in England, but is born abroad. Reg.
v Blane, 13 Q. B. 769, 18 L. J. Mag. Ca. 216. See Marshall v Murgatroyd,
40 L. J. Mag. Ca. 7

; Hampton v Rickard, 43 L. J. Mag. Ca. 133.

Neither can a summons in bastardy under these Acts be served on one in

Scotland, so as to found the jurisdiction of an English court (justices of

peace). Reg. v Lightfoot, 6 E. and B. 822, 25 L. J. Mag. Ca. 115. It does

not appear to have been decided in either country, whether in an action of

this kind the courts will apply the law of the bastard's and his mother's

domicile, or that of the defendant's domicile, which will also be the lexfori.
It would seem that, although Savigny's opinion that the obligation arises

ex delicto is not admitted, yet the rules of law on the subject are founded on
considerations of morality and public policy, which require the judge to

apply only the lexfori. At the same time it might be argued (and it is to

some extent countenanced by R. v Blane, supra), that the right being a

personal quality of the child, must be governed by the law of his domicile

(cf. in re Wright's Trusts, 2 K. and J. 595). This is so in regard to the

personal status, the mere affiliation
;
and it appears that the mere right to
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whether a crime committed abroad is punishable by our courts,

and with what penalty. Yet the two questions must not be

identified, because in penal law, as a part of the public law,

considerations are to be kept in view of which no account is

taken in obligations arising from delicts.

It certainly results from the principles just laid down in

regard to coercitive laws, that in such cases a very important

power is frequently placed in the hands of the plaintiff ;
for he

has often a choice between several courts, and can thus deter-

mine which of several local laws shall be applied. But this

is the inevitable result of the particular nature of this class of

laws. Besides, the danger to the defendant is diminished by
the very great restrictions to which the special forum of the

obligation is always subject ( 371, z).

D. The effect of an obligation, and in particular the extent

of its effect, is always determined by the law of the place

which is regarded as the seat of the obligation in general ;

indeed, herein lies the chief significance of the local law of

the obligation. Precisely for this reason has this particular

question given the least occasion for doubt and controversy.

A few examples will suffice to illustrate it.

By many local laws a seller has the right of resiling until

delivery is completed, a proposition which is unknown to the

common law. Here the point on which the question turns is,

whether such a law subsists at the place where the immoveable

subject is situated, irrespective of the place where the contract

was concluded, or the place of the action
;

for the sale of an

immoveable always implies a determinate place of fulfilment,

which is also the seat of the obligation, and fixes its local

law ( 370, 372). It is the same with a local law which

establishes the tacit relocation of farms for a space of three

years. This law, too, will be applied to all immoveables lying

sue an action of affiliation must be governed by the law of the bastard's

domicile. R. v Blane, supra. Bar, p. 362 sq., makes the rights of the child

depend on the law of the mother's domicile, limited apparently by that of

the place where the intercourse took place. The Prussian courts apply the

law of the mother's domicile, regarding the claim against the putative father

as a quality attaching to the child by its birth. Cases in Bar I.e. n. 8. See

further as to the law of France, Foelix, i. 79
; Bar, 110, 364, n. 13. The

view of Savigny is also adopted by Mittermaier, Gem. Deutsches Privatr.

30, and Schaffner, 98, and in the new Saxon code. As to the decisions

in note bb, see Bar, p. 365, n. 14.]
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within its territory, for the reasons assigned in the previous
case (cc).

The amount of moratory interest depends by common law

on the rate of interest from time to time, and therefore on

actual usage. But if a legal rate is fixed for moratory interest,

and if that be different at many places, then the law of the

place which is its seat will be applied to every obligation, and

therefore, where there is a stipulated place of payment, the

law of that place (del).

The obligation may be connected with a tacit right of

pledge (lien), (general or special). Whether such a tacit con-

tract of pledge is to be presumed, depends on the local law

to which the obligation is subject. Whether the effect of

impignoration is to be ascribed to it, can, on the other hand,

be determined only by the law of the place where the thing-

is situated ( 36S).
4

E. The position of obligations in bankruptcy (Concurs)

requires special consideration, because the greatest diversities

in this respect are found in different legislations. It is

necessary, above all, clearly to understand the peculiar nature

of bankruptcy, j

Bankruptcy presupposes a debtor unable to pay, and on the

other hand several creditors, a case, therefore, in which a com-

plete execution of all judgments of debt pronounced, or that

may yet be pronounced, is impossible, so that the object in view

can only be to operate execution partially, as far as that is pos-

sible. This is done by collecting together the means and estate

of the debtor in existence at the present moment, converting

them by sale into cash, and then dividing them according to

some rule among the creditors. Thus bankruptcy appears to

(cc) Both cases are specified by Boullenois, t. 2, p. 452 foil. He decides

the first case as has been done here, but finds the second unnecessarily
doubtful.

(dd) Voet, Panel, xxii. 1, 11. In L. 1, pr. de usur. (22, 1), it is said :

' Ex more regionis, ubi contractual est? The ordinary case is contemplated,
in which two inhabitants of the same town there make a contract

;
there

is no mention of a contract away from the domicile, or of a place of pay-
ment otherwise fixed. [See above, 356, p. 118

; 374, p. 245, n. 1
;

Phillimore, iv. 513, 519
; Bar, 71 ; Kent, Com. ii. 460

;
Cash v Kcnnion,

11 Ves. 314
; Ferguson v Fijffe, 6 S. 1038, 2 Rob. Ap. 267, 8 Cl. and

F. 121
; Pyronon v Morison, 1677, M. 4529, 3 Br. Sup. 205

; Cooper v

Walriegrare, 2 Beav. 282
; Chitty on Bills 439.]

4
[See Story, 322

; Westlake, 220, 272.]

R
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be in substance a mere process in execution as to a deter-

minate mass of property, the function of the judge consisting

in adjusting the claims of the individual creditors to this mass.

The bankruptcy has no influence on the ultimate fate of the

claims
;

so that every creditor who wholly or partially fails in

it can still make his right effectual against the debtor, if the

latter afterwards acquires new means.5

As the bankruptcy has in view an adjustment of the claims

of a number of creditors, it is possible only at one place,

namely, at the domicile of the debtor,
6

so that the special

forum of the obligation is here displaced by the general

personal forum.

The functions of the judge in bankruptcy (Concurs) consist

of two distinct portions, preparatory acts, and the division of

the estate (competition, Concurs).

Among the preparatory acts are the determination of the

claims themselves (liquidation), then the formation and deter-

mination of the estate in bankruptcy (common fund, Concurs-

masse) by elimination of all portions not belonging to the estate

of the debtor (Vindicanten, Separatisten),
7

by collection of all

portions really belonging to the estate, and by converting them

into cash by sale. In respect of the local law to be administered,

the general principles already laid down as to real rights and

obligations are here entirely applicable. As to what especially

concerns the first point, the determination of claims, it is not

left altogether to accident what creditors shall choose to appear,

but all are called by public advertisement, with notification of

a particular term for claiming. He who does not observe this

term is foreclosed by decree, and thereby loses, not indeed his

debt,
8 but the claim to have it satisfied in this bankruptcy out

5
[I.p. in the common Roman law, founded on L. 1, C. qui bonis cedere

possvnt (7, 71).]
6
[In Scotland sequestration of a bankrupt estate is competent whenever

the bankrupt is subject to the jurisdiction of the Supreme Court. Bell's

Com. ii. 284, 285, 376 (M'Laren's ed.). In England the bankruptcy laws

may be made available to a foreigner, if he have contracted debt in England,
and committed an act of bankruptcy in England. Ex p. Crispin, L. R. 8

Ch. 374, 42 L. J. Bank. 65 ; Re Davidson's Trs., L. R. 15 Eq. 383, 42 L. J.

Ch. 347
;
Ex p. Pascal, L. R. 1 Ch. D. 509, 45 L. J. Ch. 81.]

7
[See Dig. 1. 42, tit. 6.]

8
[In this country and America a discharge in bankruptcy is held to

extinguish all debts and to be a bar to actions in any country upon debts

arising in the country of the bankruptcy. Such a discharge seems not to
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of this common fund. The intimation binds even creditors

who have already brought actions on their debts elsewhere,
but have not yet brought them to an end

;
so that the pro-

cess of bankruptcy absorbs the actions for debts elsewhere

depending (ee).

The bankruptcy or process of competition (Concurs) itself

has for its object the determination of the claims (classification,

marshalling, ranking) of the individual creditors to existing

assets (die vorhandene Activmasse). As this adjustment be-

longs to the process in execution, which is merely a part of

the law of procedure, no other local law can be applied to it

than that in force at the place of the court of bankruptcy ;

indirectly, therefore, the local law of the domicile of the

debtor (//).

The whole question might be settled with this simple rule,

were it not that many claims, and those generally the most

important, are of a mixed nature, compounded of an obligation
and a real right the right of hypothec.

The matter will become clearer by being applied to the

common law of bankruptcy founded on the rules of the latest

Roman law, as it has been developed in the theory and practice

of modern times.

The whole creditors are arranged in five classes : 1. abso-

lutely privileged; 2. privileged hypothecs; 3. common hy-

pothecs ;
4. personally privileged ;

5. all others (gg}. Among
these five classes, the first, fourth, and fifth contain pure obli-

gations, and are subject to the law in force at the place of the

court of bankruptcy exclusively, without respect to the possibly

different law of the place where the obligation has arisen or

the place of its fulfilment. There remain, therefore, for closer

receive effect abroad in regard to debts arising out of the territory of the

court of bankruptcy granting the discharge, except in territories subject to

the same paramount legislature. See above, p. 74. Ellis v M Henry,
L. R. 5 C. P. 228, 40 L. J. C. P. 109

; Royal Bank v Cuthlert, Jan. 20,

1813, F. C., 1 Rose 462
;
Watson v Renton, 1792, Mor. 4582, Bell's Ca. 92 ;

Dicey, On Domicile, Note viii. p. 355
;
Bell's Com. ii. 379, 575 (M'Lareu's

ed.).]

(ee) "Wernher, Oliss. t. ii. p. 10, obs. 297 ; Leyser, Sp. 478, med. 8.

(//) Leyser, 478, 10. [Ex p. Melbourn, L. R. 6 Ch. 64, 40 L. J.

Bank. 25
;
Lusk v Elder, 1843, 5 D. 1279.]

(gg) The more minute exposition of this classification is beyond the

present purpose ;
cf. Muhlenbruch, i. 173 ; Goschen, Vorlesungen, ii. 2,

424. [Matthseus, de Auctionibus, 1. 1, cc. 19, 20.]
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examination only the second and third classes, comprising the

creditors holding hypothecs.

Every such creditor has in fact a composite right, of which

the two constituents are quite different in their nature
;
he is

a true creditor, but he has at the same time a real right in

security of his obligation. To make it clear how these dis-

similar rights can be adjusted to the unity of the bankruptcy,
it is necessary first to supplement this sketch by a glance at

the formation (realization) of the bankrupt estate, leaving out

of sight for the present the creditors holding hypothecs.

The formation of the common fund by collection and sale

of the various parts of the estate presents no difficulty, if the

latter are all situated within the jurisdiction of the court of

bankruptcy. On the other hand, the treatment of this matter

is very much disputed when parts of the estate lie in other

jurisdictions, or in a foreign country. I will examine first

this last case, as the extreme one. Many make the following

assertion : The foreign sovereign and his judge are not obliged

to observe the orders of our court of bankruptcy ; nay, we find

by experience that they commonly avoid doing so (hJi). There-

fore, according to that opinion, there remains no other remedy
than for our judge in bankruptcy to refuse to include in his

judgment the property situated abroad, while the creditors

can still sue the debtor in that foreign country; so that,

besides the first bankruptcy, a second, and even, where the

property is very much scattered, a third or a fourth may be

occasioned.

I cannot accept as satisfactory the proposed remedy, nor

even acknowledge the alleged difficulty in which it originates.

As to the remedy, it assumes that an action on every debt can

be brought wherever a debtor has property ; or, in other

words, it assumes a universal forum rei sitce for personal

actions. This is just what must be decidedly denied
;
and

therefore a plurality of bankruptcies in different countries is

not admissible. How far something similar to this may take

place in consequence of the existence of real securities, will

(7Jf) It is admitted that this difficulty is much less in regard to things
in another jurisdiction of the same country, since help may here be afforded

partly by mere requisition, as between co-equal courts, or where there is a

common superior tribunal, by an order to the other court, obtained from it

by the court of the bankruptcy.
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be noticed immediately. But the difficulty itself is less than

is commonly supposed. When the curator of the estate,

appointed by a court (ii), sells the goods of the debtor under

the superintendence of the judge in bankruptcy, he only

performs one of the acts pertaining to the execution of a

judgment whether that judgment be already pronounced, or

impending and still expected. Now it is a result of the com-

munity of law between different states which has long been

progressing, that they mutually extend to each other equal

legal remedies ( 348). Among these is the execution of a

judgment pronounced in one state within every other state

(S 373, B), and consequently the assistance of the curator in

the measures necessary for the sale of the effects situated

abroad, and the realization of the common fund to be distri-

buted. If this aid were denied to him, it would imply a

complete refusal of justice, since it has just been remarked

that in this foreign land no jurisdiction at all has been estab-

lished against the debtor for personal actions.

This view has long since been accepted as the correct one

by many writers (&&). Others assert the opposite, not in con-

sequence of a juridical principle, but only because foreign

sovereigns refuse their co-operation (//). In English courts

moveable things situated abroad are included in the bank-

ruptcy at the domicile, while immoveables are not
;

9
in

(z'i) Tit. D. de curatore bonis dando (42, 7), esp. in L. 2, tit. cit.

(kk) J. Voet, 17, and Comm. ad Pand. xx. 4, 12 (where he derives

this rule just from the aforesaid comitas) ; Pufendorf, t. i. obs. 217 (with
a limitation in the case of hypothecs, of which we shall speak directly) ;

Dabelow, Lehre vom Concurse, pp. 746-765 (who only weakens his correct

exposition by remarking at the close, that the practice is contrary to it, and

that, therefore, a plurality of bankruptcies is necessary).

(II) Struben, Bedenken, i. 118, v. 27.
9
[Accordingly the British bankruptcy statutes, in defining the effect of

bankruptcy as an assignment to the creditor's representative (trustee or

assignee) of his moveable estate, contain no territorial limitation. 32 and
33 Viet. c. 71, 15

; 19 and 20 Viet. c. 79, 102. And the general rule

stated in the text has been long settled by judicial authority. Sill v Worx-

wict, 1 H. Bl. 665 ; Phillips v Hunter, 2 H. Bl. 402
;
Strother v Read, 1803,

Mor. App. Forum Comp. 4
; Selkrig v Davis, 1805, 2 Dow 230, 2 Rose 291

;

Royal Bank v Stein, Jan. 20, 1813, F. C., 1 Rose 481
;

Bell's Com. vol. ii.

pp. 375 sqq., 568 sqq. (M'Laren's ed.) ; Story, 409. Accordingly it has

been held ia a recent case in Scotland, that the title of a trustee in a foreign

bankruptcy entitles him to ingather the bankrupt's estate in Scotland, and
that it is incompetent to interpose in Scotland a second or auxiliary seques-
tration. Goctze v Aders, Nov. 27, 1874, 2 Rettie 150. Contrary to the

opinion of Kent, Com. ii. 405 sqq., a different rule is established in all or
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most American courts neither the moveaLles nor the immove-

ables (mm).
There is certainly a peculiar complication and difficulty

when the things situated abroad are subject to a right of

pledge, and the consideration of this very common case has

undoubtedly had an influence in producing the adverse opinion

of many writers and courts, although the two questions are

evidently quite different, and a separate treatment of them is

more conducive to the success of the inquiry.

This last case is distinguished from the preceding, in which

the things situated abroad are supposed to be uuhypothecated,

chiefly by the fact that the creditor in right of the hypothec
can bring his action in the forum rei sites. If, then, the actio

liypothccaria is brought against another hypothecary creditor

who possesses the thing, or simultaneously by two such credi-

tors against a third possessor, the judge has to determine as to

their priority by the same principles as in bankruptcy (nn) ;

and this rule is applicable whether the things hypothecated
are in the same country or not. Yet it would be quite wrong
to regard this proceeding as a separate bankruptcy, for the

forms of bankruptcy do not occur in it at all. There is, how-

ever, nothing to hinder the foreign effects hypothecated from

being included in the bankruptcy at the domicile of the debtor,

if only care be taken that every one who has a right of pledge
over such a thing situated abroad, shall receive the same pre-

ference over the price of this thing which belongs to him by
the law of the place where the thing is at the time of the sale

;

for the lex rei sitce determines as to this preference ( 368).
It may sometimes be difficult to attain this end : it is not

most of the American states, which hold ' that a prior assignment in bank-

ruptcy abroad will not prevail against a subsequent attachment by an
American creditor of the bankrupt's effects found there ;

and these courts

will not subject their citizens to the inconvenience of seeking their dividends

abroad when they have the means to satisfy them under their own control.'

See Story, 335 a, 341 a.]

(mni) Story, 403 foil. He himself prefers the English practice to the

American. That he means to speak only of moveable things, appears from
his treating of this whole question in ch. ix.,

' Personal Property
'

(beweg-
liches Verrnogen).
O) L. 12, pr. 7, qui pot. (20, 4) ;

cf. P. Voet, 10, C. nn. 5. The
latest Prussian legislation permits every creditor holding a pledge or

hypothec, even where no relation to a foreign country is in question, to sue

directly for his satisfaction out of the thing, without involving himself in

the bankruptcy. Gesetzsammlung, 1842, p. 4.
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impossible ;
and it will especially conduce to make it easier,

if a special fund be made of the price of the various things

situated abroad. When this is done by the same judge, the

adjustment of the claims is more certainly attained than it

could be by constituting several bankruptcies in different

courts (oo).

The possibility of this method is most clearly evident, from

the circumstance that it has been actually established by a

considerable number of public treaties entered into by the

Prussian government with neighbouring states. The Prussian

law of bankruptcy is the basis of these treaties. By this law

there is always only one bankruptcy, and that at the domicile

of the common debtor. The judge in bankruptcy procures,

by requisition, the co-operation of the Prussian courts, in

whose territory parts of the estate are situated. If parts of

the estate are abroad, then the judge has to inquire whether

there are public treaties. If there are none, he must propose

to the foreign judge to co-operate in the bankruptcy in Prussia,

in the same way as has already been indicated in regard to

Prussian courts. If this fails, the curator has to watch the

interest of the creditors in this country in the special bank-

ruptcy abroad (pp). All treaties concluded subsequently to

this law rest on the principle that only one bankruptcy is to

take place, and that as a rule at the domicile of the debtor.

The goods of the common debtor situated in the other state

must be sold, and the proceeds handed over to the court of

bankruptcy. In this all the creditors must appear. The

marshalling (ranking) of the creditors is determined, for the

purely personal claims, according to the law of the forum
;

for

all real rights, according to the laws of the place where the thing

is situated (qq). There is a difference only in this respect,

that by the modern treaties (since 1839), real rights in things

situated out of the country of the bankruptcy can be insisted

(oo) Pufendorf (note kk) considers the establishment of priority in a

foreign court so difficult that he prefers to open a special bankruptcy at the

place where the thing is situated, as soon as the creditors having hypothecs
demand this.

(pp) Allg. Germ. Ordnung, i. 50, 25-32, 647-671.

(qq) Treaty with Weimar, 1824, arts. 18-22 ;
then to the same effect

with Altenburg, Koburg-Gotha, Reuss. Gera
;
afterwards with the kingdom

of Saxony, 1839, arts. 19-21
;
and in similar terms with Rudolstadt, Bern-

burg, Brunswick. (See above, 348, p. 72.)
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in also at the place where the thing is situated, before its

surrender to the judge of the bankruptcy. If this is done by

hypothecary creditors, the things hypothecated are to be sold

there, the money paid to the creditors, and only the surplus, if

any, is to be paid in to the court of bankruptcy.

What is here settled by treaties must not be regarded as a

new and arbitrary invention
;

it is merely the expression of

the community of law that is ever increasing in our time

( 348). Hence there is no doubt that the same principle

might be established elsewhere also in public treaties, and

might even be made effective without such treaties, by the

concurrence of the courts of different states, with the express

or tacit sanction of their governments.
The contents of these treaties are not only directly of im-

portance for the relation between Prussia and the states that

are parties to them, but also indirectly as the basis of a kindly

intercourse with other foreign states, as was just remarked.

Eather these treaties, as they indicate the spirit of our legisla-

tion, supply an answer to a question of law as to the internal

relation of the various parts of our country. If a bankruptcy
takes place in Berlin, but the estate of the debtor includes

lands and moveables which are situated in Western Pomerania

(Neuvorpommern), where the Eoman law prevails, and are

there hypothecated by simple contract, the question arises how
the value of these things stands with respect to that bank-

ruptcy. If the judges of that district were under the Prussian

judiciary system, they must deliver up to the Berlin judge in

bankruptcy the value of these things (or the moveable things

themselves) (rr) ;
and he would distribute the proceeds accord-

ing to the Prussian classification. Thus those creditors would

sustain a serious loss, since their obligations have no claim to

be either in the second or the third class of the Prussian

system of marshalling. But these judges are not bound by
the laws referred to, and the debts and hypothecs are to be

dealt with just as if they belonged to a foreign country, and

to one whose authorities are ready to give mutual support to

ours on equitable principles. This leads to the application of

the principles of the treaties above cited. According to these,

(rr) Ally. Ger. Ordnung. i. 50, 648
;
Law of 28 Dec. 1840, 2 (Gesetz-

sammlung, 1841, p. 4).
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the courts of Western Pomerania would have to sell the parts
of the bankrupt estate lying within their territory, and hand
over the price to the judge in bankruptcy at Berlin. The

creditors, however, who had hypothecs over those things, would

be able to obtain in the court at Berlin, so far as the price

goes, the same priority that would have been awarded to them
if the bankruptcy had taken place in Pomerania.10

NOTE A, p. 244. CONTRACTS OF INSURANCE.

It was held that a contract of insurance on the life of a domiciled

Scotchman with an English company was an English contract, in

respect that, though it was made through the company's agents at

Edinburgh, the agents had no power to bind the company, the pro-

posals for insurance and the policy in the English form being merely
transmitted through them, and the insurance or continued under-

taking of the risk being in England. The interpretation of the con-

tract and liability of the insurers (especially as to interest) are

therefore governed by the law of England. Parken v Royal Exchange
Assurance Co., 13 Jan. 1846, 8 D. 365. Where the agents had

authority to bind the company by entering into contracts without

reference to the head-office, the contract was held to be made at the

place where the agency was established. Brebner v St. Patrick As.

Co., 14 Nov. 1829, 8 S. 51
;
Mills v Albion Ins. Co., 5 S. 930, 6 S.

409, 3 W. and S. 218, 1 Dow and Cl. 342. (Cf. as to jurisdiction,

Douglas Heron and Co. v Palmer, 1777, 5 B. S. 449, Hailes 748;
Haldane v York Bgs. Co., 1724, M. 4818; Bishop v Mersey and

Clyde Co., 19 Feb. 1830, 8 S. 558; Thomson v N. B. Insur. Co.,

Feb. 1, 1868, 6 Macph. 310.)
Cases occur as to the insurer's liability to make good contribu-

tions of the insured, under a law of general average differing from

that of the country where the insurance was effected. The law is

thus stated by Lord Ellenborough in the leading case of Power v

Whitmore, 1 M. and S. 141, 150: 'This contract must be governed,
in point of construction, by the law of England where it was framed,
couched as it is in the terms of an instrument in general and familiar

use, and of known meaning in England ;
unless the parties are to be

understood as having contracted on the footing of some other known

10
[The concursus or bankruptcy spoken of in the foregoing pages differs

so materially from the more fully developed bankruptcy of Great Britain

and America, that the principles laid down are, with some exceptions, appli-
cable only by a distant analogy. It has hardly been attempted to show the

bearing of them on our law, to do which would carry us far beyond the

bounds of our undertaking. See Bar, 78, 128
; Story, 323 sqq.,

338 sqq., 403 sqq., 423, 433
; Westlake, 253 sqq., 277 sqq. ;

Bell's Com.
ii. 680 sqq. (p. 1294 ed. Shaw) ;

24 and 25 Viet. c. 134
;
31 and 32 Viet,

c. 104
;
19 and 20 Viet. c. 79

;
23 and 24 Viet. c. 33, etc.]
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general usage amongst merchants relative to the same subject, and

shown to have obtained in the country where, by the terms of the

contract, the adventure is made to determine.' This has been under-

stood by Westlake, 209, as overruling previous cases in which the

law of the place of destination was held to govern. But the following
sentences clearly show that the application of the English law in this

case was rested on the fact, that there was no allegation or sufficient

evidence of ' a known and invariable usage amongst merchants at

Lisbon, the port of discharge.' Hence ' the underwriters have a right

to insist that the general average to which their claim is confined is

general average as it is understood in England, no other distinct and

different sense and use of that term being proved in evidence to

obtain, in point of fact,' at the port of discharge. See per L. Ten-

terden, C. J., in Simmonds and Loder v White, 2 B. and C. 805, 810
;

Shoe's Abbott On Shipping, pp. 554556
;
Shee's Marshall On In-

surance, 435
; Voigt, cit. ap. Bar, p. 260, n. 5 ;

American cases cited

by Westlake, p. 196. But it is open to the parties to stipulate that

their rights shall be regulated by the law of a foreign country where

a loss occurs and an average statement is adjusted. This is com-

monly done by a clause bearing that the underwriters are to be liable

for general average as per foreign statement. Harris v Scaramanga,
41 L. J. C. P. 170 ; L. R. 7 C. P. 481

;
Stewart v W. I. and Pacific

Steamship Co., 42 L. J. Q. B. 84, 191, L. R. 8 Q. B. 88, 362; Hen-

dricks v Australasian Insur. Co., L. R. 9 C. P. 460, 43 L. J. C. P.

188; Mavro v Ocean Marine Insur. Co., L. R. 10 C. P. 414, 43

L. J. C. P. 339
;
Robinows and Marjoribanks v Swing's Trustees, 1876,

3 Rettie 1134. See as to the endeavours lately made to frame a

general international code of rules for general average adjustment,

Foote, Priv. Internal. Jurispr. p. 341 sqq. ; Paper by Mr. David

Murray, Glasgow, in Journal of Jurispr. Nov. 1877, vol. xxi. p. 599
;

also Journ. of Jur. vol. xxii. p. 543.

For another case of conflict in regard to contracts of insurance,

see Story, 327, b.

' Si des etrangers ont contracte entre eux dans les pays etrangers

des assurances payable en France, on se dirigera pour la decision du

fonds par les loix du lieu du contrat. Deux Anglois plaidant en

France, . . . il fut juge par le Parlement de Paris, que 1'ordonnance

n'avait point lieu d'autant qu' elle va ad litis decisionem. Si en pays

etrangers un Fran9ais contracte des assurances avec d'autres Franqais,
sans qu' aucun etranger y soit interesse, on le jugera en France

suivant 1'ordonnance de la marine
;
car la loi de leur prince les suit

partont. Si en pays etranger un Fran9ais contracte des assurances

avec un etranger les juges de France connaitront de la matiere, a

moins que quelque traite ne s'y oppose. Je crois que dans ce cas, on

doit suivre les loix du lieu du contrat, afin que 1'etranger qui ignore
nos usages ne soit pas trompe. II en seroit de merne du cas ou un
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Francais feroit faire pour son compte des assurances dans 1'ctranger.'

Emerigon, Tr. d. Assur. i. 4, 8, 2.

On this, Bar, p. 260, n. 5, observes: 'But these rules will not

apply universally. When one carries on the business of insuring at

a particular place, as is generally the case, the lex loci contractus will

apply without respect to the domicile of the insured. When, on the

contrary, two subjects of the same country casually enter into a con-

tract of insurance abroad, the first of Emerigon's rules will apply.'
In Cook v Greenock Ins. Co., 18 July 1843, 5 D. 1379, the verdict

of a jury, in an action against Scotch insurers at the instance of

foreign owners, was set aside on the ground that the jury had given

weight to the usage or understanding as to seaworthiness at the

domicile of the owners, which was different from that at the place of

the insurers' business. But it does not appear that in that case the

doctrine above stated was fully adopted, some of the judges seeming
to construe the contract by the general usage of trade, and others by
the usage of the place of contract. Lord Mackenzie's remarks are

worthy of attention :

' I am not satisfied that the custom and under-

standing, either of the place of the contract of insurance, or of the

building and usual resort of the ship, or residence of the owners, can

be exclusively and absolutely and decisively looked to. Put this

case : An insurance is effected in Glasgow by the owners, who write

from Nova Scotia to that effect, on a ship built and belonging to a

port in Nova Scotia, and on a voyage from that port to Glasgow. I

think it would be a strong thing indeed to hold, that the understand-

ing of seaworthiness in Nova Scotia was, in such a case, to be dis-

regarded, and that in Glasgow to be taken as conclusive. On the

other hand, if a Nova Scotia owner builds a ship there, and sends

her to Glasgow to trade between that port and Liverpool, and insures

her by her agent in Glasgow on a voyage between these places and

back, I think it would be strange to look solely to the nature of

seaworthiness in Nova Scotia. I do not see that either can be taken

absolutely, or generally and absolutely conclusive. And such being

my view, I think, in this case, the mutual custom and understanding
was that of Greenock and Britain, not Nova Scotia. The ship was

put into the Glasgow trade with the Havannah, and insured by a

branch agent in Greenock
; so, without notice of any kind that she

Avas a Nova Scotia ship, or that the case differed at all from ordinary
insurances on ships in that trade, I think it was natural and reason-

able in the underwriters to conceive that she was to be seaworthy
like other ships in that trade, and that these underwriters were not

bound to look at all to Nova Scotia, but the understanding of

Greenock and of Britain.'

NOTE B, p. 249. LAWS OF PRESCRIPTION.

Some find an additional reason for applying the lex fori in the
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alleged coercitive nature of laws of limitation, which are enacted ut

sit finis litium, or rather minuendarum litium causa. See Oppenheim,

Syst. des Volkerr, p. 378 (Frankf. 1845). Bar, p. 283, cites two

judgments at Celle proceeding on this view. Compare Blackst. iii.

307 :

' The use of these statutes of limitation is to preserve the peace
of the kingdom.'
The laws of England, Scotland, and America agree in regarding

statutes of limitation of actions (that is, statutes which operate on

obligations by limiting the action or the mode of proof, but which do

not profess to extinguish the obligation) as belonging to the rules of

procedure, as relating to the remedy. Lipmann v Don, 14 S. 241,
revd. in H. of L., 2 S. and M. 682, 5 Cl. and Fin. 1

;
1 Ross's L. C.

847, Tudor's L. C. 213, where the cases are reviewed; Sank of U. S.

v Donalbj, 8 Pet. 361, 11 Curt. 127; M'Elmoyle v Cohen, 1839, 13

Pet. 312, 13 Curt. 169; Story, 558, 576, 582, a; Townsend v

Jenison, 1849, 9 How. 407, 18 Curt. 200. Mr. Westlake, 250-252,

adopts the view of the text, holding that Lipmann v Don, as being a

Scotch case, does not fix the law of England ;
and that the cases of

British Linen Co. v Drummond, 10 B. and C. 903, 1 Ross's L. C. Com.

841, and Huber v Steiner, 2 Scott 304, 2 Bingh. N. C. 202, were

decided on partial and erroneous views of the authorities. He says
that Lord Brougham's reasoning in Lipmann v Don ' rests on two

fallacies. First,
" the argument that the limitation is of the nature

of the contract supposes that the parties look only to the breach of

the agreement. Nothing is more contrary to good faith than such a

supposition." But this is to confound the interpretation of the con-

tract with the operation on it of the lex loci contractns . . .'
'

Secondly,
"

it is said that, by the law of Scotland," the lex fori, which it was

proposed to apply as governing the remedy,
" not the remedy alone

is taken away, but the debt itself is extinguished. ... I do not read

the statute in that manner. . . . The debt is still supposed to be

existing and owing." There is, however, little or no meaning in

saying that a debt subsists which cannot be recovered. ... A right is

only a faculty of putting the law in force. There is nothing, there-

fore, at bottom in any statute of limitation but an essential modifica-

tion of the rights created by the jurisprudence in which it exists, and

which is therefore incapable of a just application to rights created

by the jurisprudence of another country.'

Bar, p. 283, argues against the application of the lex fori to that

which is not a right merely incident to a process (ein nur processua-
lisches Recht) :

' The effect of that is limited to a particular process,

and its existence depends on the raising of the action (cf. supra,

note o). As a natural obligation from its origin gives birth to no

action, but is an imperfect obligation, for reasons entirely unconnected

with procedure, neither is it for such reasons that an obligation, at

first perfectly valid, is reduced to a merely natural one by the lapse
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of time.' This author rejects the principle of the text, and makes
the law of the debtor's domicile regulate the prescription, because
the end of statutes of limitation is the protection of the debtor against
doubtful or groundless claims. He is supported by the authority of

Merlin, Repert. Prescr. i. 3, 7 ; Pardessus, No. 1495
;

J. Voet, ad
Panel. 44, 3, 12

;
P. Voet, 10, 2

; Boullenois, i. 365
; Pohl, Wechsel-

recht, p. 655
; Thol, Deutsches Privatr. 85 ; besides judgments at

Berlin and Paris, which he cites (p. 288, n. 12). He also claims the

English and American writers as supporting his view, because, the

domicile of the debtor being the place where by the common law
the action is brought, their rule of the lex fori really is the same in

the result. This, however, is not so, as in the case where a foreigner

transiently in Scotland, or against whom jurisdiction is founded in

Scotland by the possession of property there, is sued in that country.
Since the rule of the lex fori was established in Don v Lipmann, the

decision here would be the same as if the defender were a domiciled

Scotchman.

Before that decision the Scotch courts repeatedly admitted the

foreign prescription in such cases
; e.g. Delvalle v Crs. of York

Buildings Co., M. 4525, Hailes 926 ; Ivory's Ersk. p. 788, 3 Pat,

App. 98
;
Cheswell v York Buildings Co., Bell's Svo Ca. 364, M.

4528; Eraser's Trs. v Eraser, 9 S. 174; Richardson v Lady
Haddington, 20 F. C. 302, 2 S. Ap. 406, etc. The Scottish courts,
since the middle of last century, decidedly preferred the prescription
of the debtor's domicile, although before that they had not based

their decisions on any clear principles, following sometimes the limi-

tation of the lex loci contractus, and sometimes that of the forum.

But they looked, not to the debtor's domicile at the time of the action,
but rather to his domicile during the whole currency of the term of

limitation. They regarded the limitation as a penalty, or at least a

result of the creditor's negligence, which can be established only

by his failing to sue in the debtor's domicile, which is his principal
forum (for

' the forum arising from the situation of his effects is

merely accidental.' Per Lord J.-C. Macqueen in Cheswell, supra).
In this way they made the endurance of the obligation depend on the

laws of the place where there was a valentia agendi against the debtor.

Unless the debtor resided long enough in one place for the limitation

of that country to operate on his debt, the Scotch courts seemed to

hold that no prescription was applicable. See Chesicell, supra; Boog
v Watt's Crs., M. App. Prescr. 5; M 1Don-all v M'Lurg, M. App.
Prescr. 6

;
Anderson and Child v Wood, Hume 467, etc.

;
Watson v

Renton, infra. There was thus, indeed, always regard to the forum.
not to that in which the action was accidentally brought, but to the

debtor's natural and permanent forum. On this principle, and not

on the ground that prescription pertains to the remedy, the cases

were decided, in which the Scotch courts sustained the Scotch limi-
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tations, or refused effect to that of the locus contractus ; e.g. Renton v

Baillie, 1755, M. 4516, 11,124; Macneil v Macneil, M. 4518; Randal
v Innes, 1771, M. 4520, 5 B. S. 541, Hailes 225; Thomson v Duncan,

1808, Hume 466; Ross and Ogilvy v Ross' Trs., 1811, Hume 473;

Campbell v Stein, 23 Nov. 1813, 17 F. C. 456, aff. 6 Dow 116;
Banner v Gibson, 9 S. 61

;
Gibson v Stewart, 9 S. 525. The fullest

and best view of the former Scotch law on this subject is in Tait On

Evidence, 3d ed. pp. 460465.
The case of Lipmann v Don, however, although it proceeded on an

inaccurate view of the cases (only two out of many previous cases

being clear applications of the lex fori : Hay v E. Linlithgow, 1708,
M. 4504

;
Robertson v M. Annandale, 1740, 1 Pat. 293), rendered it

imperative to apply the lex fori without respect to the domicile of the

debtor, except in so far as this may fix the place Avhere the action is

brought. (Opin. in Farrar v Leith Banking Co., 1839, 1 D. 936, in

which, though subsequent to Don v Lipmann, a strong bias was

visible in favour of the real Scottish rule of the lex domicilii debitoris,

and indeed a doubt whether, notwithstanding the strong views expressed

by Lord Brougham in the latter case, it really decided more than that

the domicile of the debtor during the course of the prescription should

rule. Opin. in Robertson v Burdekin, 1843, 6 D. 25, 26, 37, 38; 1

Ross's L. C. 812. Opin. in Mackenzie v Hall, 1854, 17 D. 164;
Dickson On Evid. 528.) Lipmann v Don has been accepted as an

authority in England, and, notwithstanding Mr. Westlake's objections
to the principle (which seem to be shared by the L. C. J. Cockburn
-Harris v Quine, 38 L. J. Q. B. 331, L. R. 4 Q. B. 653), must be

taken, along with previous cases, as fixing the law of that country.
British Linen Co. v Drummond, and Huber v Sterner, supra ; Ruck-

maboye v Mottichund, 8 Moore P. 4, 5 Moore I. A. C. 234 ;
Pardo

v Bingham, L. R. 4 Ch. 735, 39 L. J. Ch. 170; Pitt v Dacre, L. R.

3 Ch. D. 295, 45 L. J. Ch. 796.

It has been said, though not expressly decided, that where the

effect of a statute of limitation is not to bar the remedy, but by the

lapse of a certain time to extinguish the obligation, and make it

absolutely void, then,
'
if the parties are resident within the jurisdic-

tion (of the lex loci contractus) during all that period, so that it has

actually operated upon the case,' this prescription will be ranked

among the decisoria litis, and have effect given to it by a foreign
court. Huber v Steiner, supra; Don v Lipmann, 2 S. and M. 699, 5

Cl. and F. 16, 17; Story, 582; Burge, iii. 883; Kent, Com. ii.

462. The words quoted affix a condition which seems ' not quite

reasonable,' as is well argued by Mr. Smith, Leading Cases, i. 642.

The law of the locu-s contractus imports into the contract, ex hypothesi,

a stipulation, that it shall be void if not enforced within a certain

time
;
and (unless indeed the law makes that a condition of the avoid-

ance of the contract) it is difficult to see how the residence of the
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parties in one country or the other should affect this more than any
other question relating to the nature of the contract. Cf. Westlake,
252

;
and Phillimore, iv. 573. Besides, the qualification implies

that, without this residence, limitations which avoid the right would
be differently treated

;
so that it would depend on a subsequent event

whether they go ad decisionem or ad ordinationem litis. Why, then,
should limitations which merely take away the action not have such
effect where the same residence has taken place ? Is a debt, which
is no longer actionable in the place of the contract where the parties
have lived during the time of the prescription there existing, to revive,
if the debtor removes to a place of longer prescription, or if he

acquires property in such a country? Parsons (Contr. ii. 102) holds

that it does, because ' the whole question of limitation or prescription
is one of process and remedy, not of right and obligation.' (See as to

the effect of a judgment of a foreign court sustaining the local law of

limitation, Harris v Quine, supra.) A better doctrine is thus stated

by L. Pres. Campbell in Watson v Renton, Bell's 8vo Ca. 108 : 'As
to the case of prescription, it comes more closely to the present

question ;
but it is to be determined by distinctions. If the parties

are both Englishmen, and have continued resident in England during
the term of the English statutory limitations, they will in vain sue

one another in Scotland after that term. The court may say they are

not bound by the act of prescription in England ;
but if they should

decide against it, they would do injustice, and this not so much vi

statuti, from the mere force of an English statute, as from the implied

agreement and conduct of parties ; for, having once submitted to an
extinction of the debt by the law of their own country, the claim

cannot justly be revived elsewhere. But if the debtor takes up his

abode in this country before the term of the English limitations, the

Scots law of prescription will thenceforward attach upon him, and not

the English law.' M. 4582. The truth is, that the doctrine of the

English lawyers is founded on mere verbal distinctions occurring in

their own statutes, and nearly parallel with the celebrated contrast of

Bartolus between ' bona decedentis veniant in primogenitum
'

(real

statute) and '

primogenitus succedat
'

(personal statute).
It seems to be a further over-refinement to distinguish, as one able

writer does, between prescriptions
* which extinguish the obligation

by an ex post facto operation,' to which alone he holds the doctrine

last mentioned to apply ;
and ' those which enter into the obligation

at its outset as implied conditions limiting its endurance.' Dickson,
Evid. 525, 532537. The Scotch case which he cites as an instance

of the latter, appears to be decided upon grounds which equally apply
to the former class, namely, that the limitation in question (that of

cautionary obligations or suretyships),
'

affecting the contract itself

with regard to endurance, which is one of its essentials,' was inapplic-
able to a foreign bond. Alexander v Badenach, 1843, 6 D. 323. It
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was decided in Richardson v Lady Haddington, 2 S. Ap. 406, that

residence in a country which is not the locus contractus for the whole
term of a prescription of that country extinguishing the debt, will not
make the debt null or bar action in the locus contractus (which was
here the original domicile of the debtor).

Another instance of the difficulties into which the advocates of the

lexfori are led, is afforded by Weber's '

illogical exception,' mentioned
in the author's note, and which is adopted by Ersk. iii. 7, 48. Schaffner

(p. Ill, n. 1) remarks that this leads to the following dilemma: 'Either
a prescription begins not at all, or it begins a tempore actionis natce.

But this last moment is quite independent of the change of domicile
or the possibility of another jurisdiction.' See Bulger v Roche, 11
Pick. 36

; Story, 582. But the exception must be admitted in some
form wherever the lexfori or the law of the debtor's present domicile
is held to govern. Bar (p. 290), who adopts the latter as the true

theory, says that, if half of the term fixed in the former domicile has

elapsed, the same proportion of the shorter prescription of the new
domicile should be held to have passed.

SECT. XXXIL
( 375.)

IV. SUCCESSION.

We have now to inquire, in regard to rights of succession,
as has already been done for other legal institutions, to what
local law they naturally belong, and therefore where they have
their proper seat

( 360). In order to ascertain this, we must
revert to the nature of succession as before indicated (vol. i.

5 7). It consists in the passing of an estate, at the death of

its owner, to other persons. This implies an artificial exten-

sion of a man's power, and therefore of his will, beyond the

limits of his life, which continuing will may either be an

expressed intention (in the testament), or a tacit one (in in-

testate succession) (a). This relation is entirely and imme-

diately connected with the person of the deceased, just in the

same way as was before observed of capacity for rights (36 2),

and as will hereafter be shown in regard to the family. If this

view of the matter be correct, it must be asserted that succes-

() This second kind of continuing will stands also in connection with
the continuation of the individuality of the man by relationship. See
above, vol. i. 53.
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sion in general is regulated by the law of the domicile which

the deceased had at the time of his death (&). In order to

connect this assertion with the technical terms before explained,

we must say that laws as to succession are personal statutes,

since they have for their object pnncipaliter the person, and

only indirectly things (^ 361).

The correctness of this view is further confirmed by the

following considerations. If we did not regard the domicile of

the deceased as fixing the local law, there would be no other

place with which we could connect the right of succession,

except the place where the property left, the inheritance or

succession, is situated
;
so that then the lex rei sitce must deter-

mine. Where, then, is this place ? The estate as a whole is

an ideal object of perfectly indefinite contents (c), possibly con-

sisting of property and other rights in particular things, of

obligations and debts, which last constituents at least have a

quite invisible existence. This estate, therefore, is everywhere
and nowhere, so that a locus rei sitcc, cannot be discovered for

it at all. It would be a very arbitrary expedient to adopt the

place where the greater part of the succession is situated, both

because this notion is fluctuating and uncertain, and because

the lesser part has just as much claim to be considered as the

greater. But if we give this up, it only remains to fix the place
of succession wherever any single thing belonging to the estate

is to be found. This, however, would lead, where the estate is

extensive and widely scattered, to the assumption of many in-

dependent successions, subject possibly to quite different laws
;

and which after all would include only one portion of the

succession (real rights), leaving the other part (obligations)

altogether untouched. It is plain that this course would be

entirely arbitrary and without principle, nay, would end in

an empty show without any truth. Yet it has found many
followers, of whom we shall have to speak immediately.

(I) See above, 359. By the Roman law, the law of the arirjo was
decisive in the first instance ( 357). On the death of a vagabond, who
had no domicile, the law of his origin determines

;
and if this too cannot

be ascertained, the law of his last residence, i.e. of the place where he died

( 359). [A man can have but one domicile for the purposes of succes-

sion
; see above, 359. Somerville v Somcrrille, 5 Ves. 756 ; JMunrov Munro,

1 Rob. Ap. 492, 7 01. and F. 842
; Hodgson v De Beauchesne, 12 Moore P.

C. 285.]

(c) See above, vol. i. 56.
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The foundation of the Roman law of succession is the

succcssio per universitatem, which must be assumed in every

succession, and beside which all other legal relations take up
a secondary position. This, however, is merely the juridical

form into which the substance of succession, as above explained,

is brought ;
and from this point of view we must still maintain

that, according to the Roman law, the doctrine here asserted as

to the seat of the succession appears to be subject to no doubt.

But the view of many modern writers is altogether to be re-

jected, according to which universal succession is alleged to be

a legal institution peculiar to the Romans, in contrast to other

(Germanic) legislations, which, it is said, know nothing of it.

The truth rather is, that in the positive law of many states the

law of succession has remained at a lower degree of develop-

ment, while by a happy tact it received among the Romans,
from a very early period, the only treatment suited to its

peculiar nature, towards which, moreover, every positive law

which differs from the Roman is incessantly striving (d). It

would also be incorrect to view this difference as a merely
theoretical one, as to the value or worthlessness of which we

may think in one way or another. On the contrary, the

practical wants of modern times find their full satisfaction only
in the perfected universal succession

;
since obligations are

obtaining an ever increasing importance in the enormous

multiplication of patrimonial relations.

SECT. XXXIII. ( 376.)

IV. SUCCESSION.

(CONTINUATION.)

I now proceed to state the most important varieties of

opinion as to the laws applicable to succession, as they have

been gradually developed among writers, and consequently in

the practice of different countries and times. These opinions

may be referred to three principal classes.

(<Z) See above, vol. i. 57, pp. 382, 383. [Bar, 107, criticises this

section.]
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"

f(
One is that above described, according to which the succes-

gsion generally is governed by the law of the place at which the

deceased had his domicile at the time of Ids death. It holds

positive laws as to succession to be personal statutes.

Another, which has already been indicated, is just the op-

posite of the foregoing, and is to this effect, that succession is

regulated according to the place where the things belonging to

the inheritance are situated. This opinion involves the possi-

bility that the different parts of the succession may be dealt

with according to different laws. It also leaves the obligations

and debts that may be included in the estate in an extremely
indefinite condition, with the natural reservation, that the

practical necessity of each particular case may be met by any
convenient device.

The last opinion stands between the two above mentioned.

It adopts the lex rci sitce as to immoveable property, and for

all other effects (moveable property and obligations) the law

of the domicile of the deceased. This opinion is partly free

from the practical weakness of the preceding one, since it

enables us to know definitely who shall obtain the obligations ;

but only partly, because the debt in every case must attach to

the whole estate, even to immoveables in foreign countries, so

that the debts are perhaps to be borne by very different per-

sons (a). In accordance with the technical language above

explained, this opinion may be briefly described as holding the

laws regarding succession to be real statutes
( 361) (&).

I shall now discuss these three opinions separately in the

order of their origin and prevalence.

A. The oldest opinion is that according to which succession

to all things, moveable and immoveable, is subject entirely to

the law of the country in which they are situated (c). This

opinion is a particular application of the strict law of terri-

torially ( 348).

() This serious difficulty in carrying out the principle is not overlooked

by writers, and plans are proposed to remedy it, which for the most part
seem arbitrary and insufficient. Cornp. Hert, 29. This, however, is but

a proof of the essential falsehood of the whole system. The same objection

applies to the previous opinion also, but in a far
higher degree.

(/>) This term would suit the previous opinion in a still higher degree,
if it were not usual to limit the expression, real statutes, to immoveables.

(c) Writers in favour of this opinion are cited in great numbers by
Wachter, i. 275, 276

;
ii. 192.
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By the oldest and rudest form of it, no part of a succession

(moveable or immoveable) situated in the country, ever fell to

foreign heirs, but devolved in their stead to the sovereign (or

immediate feudal lord Vogteiherr) (d). The milder form

merely subjects these parts of the succession unconditionally to

the laws of the country, without respect to the domicile of the

deceased, but also without distinguishing between national and

foreign heirs.

The reasons against this doctrine have already been men-

tioned. I will now add the following practical observation :

If this principle were universally admitted and carried out,

every provident head of a family who has any property abroad,

must seek for some protection against unwished-for heirs, as

well as against inevitable confusion in respect to debts and

obligations. He could find security against the oppression of

this principle only by the timely alienation of all his outlying

property, or by bringing his moveables into the country of his

domicile. In this natural desire and endeavour, we find an

unmistakeable evidence of the gratuitous hardship arising out

of the principle.

B. The intermediate opinion is closely connected with the

preceding, only restricting it to the immoveable property be-

longing to the inheritance
;

it leaves the moveable property

under the law of the domicile of the deceased, even if that

domicile should happen to be abroad. All the reasons urged

against the previous opinion are valid against this, only in a

less measure, because it differs from the correct one in a less

extensive sphere.

This opinion has prevailed chiefly since the sixteenth cen-

tury (e).
In Germany it has been more and more displaced

since the eighteenth century. On the contrary, it has survived

till our own time in England and America (/), as well as in

France (y). It stands in connection with the general distinction,

which is firmly maintained in the practice of these countries,

between moveable and immoveable estate ( 360, Xo. 3).

(d)
' Droit d'aubaine.' Comp. Eichhorn, Dcutsclies Reclit, 75.

(e) A great number of writers are cited in Wachter, ii. pp. 188-192
;

Foelix, pp. 72-85 [ed. Demangeat, i. Ill, 128].

(,/) Story, chaps, xi. xii.

(</) Fcelix (note e). Vinnius, Sel. Qu&st. ii. 19, says the same as to

Holland, as was natural in his time.
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C. The opinion which I maintain, namely that the domicile

universally determines, has, since the eighteenth century,

gained constantly increasing recognition, especially in Ger-

many, after it was first adopted by preference for intestate

succession
(Ji).

It is defended not only by Eomanists (as one

might perhaps expect in reference to universal succession), but

also, with a just feeling of what is practically expedient and

necessary, by Germanists (i) ;
the practice, also, of the superior

courts has decided in favour of it (). The fundamental

reason of this opinion lies in the general character of succes-

sion as before explained, and this reason is applicable just as

much to testaments as to intestate succession. In intestate

succession, however, the following consideration also comes
into view : It rests chiefly on the presumptive, and therefore

tacit, intention of the deceased
;
not that such an intention

can be asserted as a certain fact for this particular person with

regard to his individual relations, but that every positive law

establishes a general presumption in accordance with what

appears to be the nature of the family relations. It is quite
natural that such a presumption should take different shapes
in different legislations. On the other hand, it would be quite

unnatural, in a single given case of succession, to suppose that

the deceased has had a different intention for the different

parts of his estate, and thus to assume that he wishes one

person to be heir to his house, and another to his landed

estate or his money, if he has not expressly declared himself

on the subject (by testament).
With regard to the intermediate opinion explained under B,

which distinguishes between moveable and immoveable estate,

(/) A great number of writers are cited by "\Yiichter, ii. 192-198, and

Schiiffner, 130. The following deserve to be mentioned: Pufeudorf,
i. Obs. 28

; Gluek, Intestaterbfolge, 42
; Martin, Rechtsgutachten der

Heidelberger Fakultiit, vol. i. pp. 175-186. Witchter, who avows himself of

this opinion, defends it (ii. 198, 199, 3Go) quite correctly, in the following

way : The state, in its laws as to succession, does not seek to regulate the

destiuy of the objects (die Giiter, ftona), but that of the subjects, the per-
sons. Hence it establishes such laws with a view to those who belong to

the state (the inhabitants) ; and the succession to the estates of deceased

foreigners is a matter of indifference to it. That is only another expression
of the proposition that laws as to succession are to be regarded as personal,
not as real, statutes.

(0 Eichhorn, DeutscJtes Reclit, 35 ; Mittermaier, PeutKchcx HecJit, 32.

(fc) 0. A. Gcricht zu Cassel, 1840; Seuffert, Archil-, vol. i. No. 92.
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two views have been suggested, of which the more minute

examination may lead perhaps to an approximation of opinions.

A late writer finds fault because others have always ex-

pressed themselves in favour of the one or the other opinion

exclusively, whereas each of them is correct under certain

suppositions (/).
In the countries which treat succession

(according to the Eoman principle) as universal succession,

the domicile, he savs, is decisive for the whole estate. In
/ '

those countries, on the other hand, which do not recognise the

theory of universal succession (such as England and America),

the succession to immoveables must be judged by the lex rei

sitce. This view originates in the mistaken notion that the

adoption or rejection of universal succession is something
absolute and independent, from which a further inference can

be drawn to the seat of the right of succession, and the local

law that governs it. But in fact the two are identical, and

universal succession is only the juridical form and the techni-

cal expression for that view of rights of succession which

places their seat universally at the domicile, without dis-

tinguishing between the different portions of the estate. So

apprehended, therefore, that distinction must be expressed as

follows : From the standpoint of the countries and the writers

that deal with succession with reference to the estate as a

whole, the lex domicilii is decisive, even for immoveables : from

any other standpoint it is not. In this sense, however, the

distinction is not disputed in any quarter.

Much more important is the following reason, which is not

unfrequently brought forward in support of the intermediate

opinion (B). There are, it is said, certain kinds of immove-

ables as to which every one admits that in their case the

succession is to be judged by the lex rei sitce : to these belong
in particular feuda (Lehen) and ficlcicommissa (entails, substi-

tutions). What, then, is universally admitted as to these,

must in consistency be maintained in regard to all other lands.

Let us look a little more closely at this argument. V
Fcuda and fidcicommissa are similar in their position to

the Eoman usufruct
; they do not pertain to the patrimonial

estate (Vermogen, patrimonium), and therefore not to the in-

heritance. The usufructuary has the right to enjoy the fruits

(0 Schaffner, 57-59, 126-152.
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during his life. This alone is in his estate
;

it vanishes with

his death, and hence no further trace of it is found in his

succession. Just so is it with the fideicommissum and the

feudum. The possessor of the fidcicommissum has the right

to enjoy the fruits during his life
;

it vanishes with his death,

and the estate returns to the proprietors, the family entitled

under the fideicommissum; only, not as in the usufruct, in

full property, with absolute power of disposal by dividing or

selling it, but so that the member of the family indicated by
the deed constituting the fideicommissum enters for the term

of his life into the enjoyment of the fruits that have become

vacant by the death of his predecessor. Since, then, the

feudum and the fidcicommissum cannot, by their very nature,

belong to an inheritance, neither are they at all affected by
the laws of succession, whether of the country in which the

deceased possessor lived, or of the country in which they
are situated. They are special legal institutions applying to

particular immoveables, such as can only be governed by the

lex rei sitce (^ 366, 368, No. 5). We may also express this

proposition so : The laws as to the order of succession in feuda
and fideicommissa are real statutes. Or in other words : Every

legislator, as to feuda and fideicommissa, intends to determine

something as to the lands of that kind lying in his own

country ;
not as to the foreign lauds whose present possessors

only reside in this country.

The position of many other classes of immoveables is some-

what different, and yet the result is the same. If a law

attempts to promote the preservation of a well-to-do order of

peasantry by so fixing the order of succession in peasant pro-

perties, but without any limitation of property, and in parti-

cular of the right to alienate, that the oldest (or even the

youngest) son shall always succeed as sole heir, such a law is

of the following nature. It excludes testamentary succession,

the partition of the property, the succession of daughters so

long as sons exist. It is thus, indeed, a law of succession
;

but it has a political purpose that lies beyond the domain of

pure law, and it is therefore a statute of a coercitive and strictly

positive character ( 349). Such a law is a real statute, and

embraces all the peasant properties in the country, without

respect to the domicile of the present proprietor. But it does
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not at all extend to the peasant lands which an inhabitant of

the country may possess abroad. It does not, therefore, like

ordinary laws of succession, propose to assign to the estate

of deceased inhabitants the most appropriate destiny ;
but it

seeks to advance certain political ends by the way in which it

disposes of a certain kind of irnrnoveables. Similar rules, and

with an entirely similar result, occur in the case of property

belonging to nobles, for the purpose of preserving wealthy
families of the nobility. Such a law was the

'

Erblaudesver-

einigung' (union of hereditary lands) of 1590, in the duchy
of Westphalia, which deprived the daughters of the possessor

of the rio;ht to succeed to the lauds of nobles. A remarkableo

lawsuit as to the application of this law arose in 1838, and it

was rightly decided by the court at Miinster, as well as by
the supreme tribunal at Berlin, that the law was a real statute,

applicable to the lands of nobles lying in the duchy, without

respect to the domicile of the persons concerned (TO).

All the cases here adduced, however different they may be

in themselves, agree in this, that the laws as to the order of

succession do not aim at devolving the estate of a deceased

person in an appropriate direction, but are rather intended to

regulate the destiny of certain special immoveables, or classes

of immoveables. Hence they must be regarded as real statutes,

not as personal statutes (n). The doctrine laid down does not

therefore conflict with the rule before given as to the treatment

of pure laws of succession, and it cannot therefore be used for

the purpose of raising doubts as to that rule.

In the particular legal relations hitherto treated of, we

have constantly alluded to the intimate connection between

the special forum and the local law to be administered ( 360,

No. 1). Such a connection might be looked for in the law of

succession also
; yet it must here be decidedly denied, for this

reason, that no other locality whatever can be discovered for

rights of succession than the universal one which is established

at the domicile of the deceased ( 375).

(?) Graf Bocholtz c. Freifrau von Benningen, in Ulrich and Sonimer,
neues Archiv, vol. vi. pp. 476-512. The most decisive passages of the judg-
ment are at pp. 481, 507, 508.

(n) Wiichter, ii. p. 364, expresses himself entirely in the same sense.
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In the Roman law (o) there was for a long time no other

forum for the hcereditatis petitio, than that of the domicile of

the defendant (p). After the legislation of Justinian, it could

also be brought in the forum rei sitce (q). That, however, only

means that every one who violates the rights of the heir by

possessing, pro Jtcrcdc or pro possessore, anything belonging to

the inheritance, may be sued where the thing is situated
;
that

is, where the wrongful possession which constitutes the viola-

tion of right is exercised (r). But it is evident that the local

law of succession cannot also be determined by this place,

since it is possible that the things belonging to the inheritance

lie dispersed at many places, and are possessed by persons

without any right. But the inheritance as a whole, or even

the greater part of it, cannot with certainty be referred to any

particular place ( 375), and in no passage of the Eoman law

is such a place said to be the foundation of a special jurisdic-

tion. The Eoman law has certainly appointed a special forum

for the Jideicommissa where the greater part of the inheritance

is situated (s) ;
but of course this arbitrary and exceptional

direction, in regard to a solitary legal institution, cannot create

a rule for the local law of succession in general.

Many modern writers have fixed as the forum of the in-

heritance the place where the succession opens (Y) ;
which is

equivalent to saying, the last domicile of the deceased ().

(o) Comp. Bethmann-Hollweg, Versuche, pp. 61-69
;
Arndt's Beitrage,

No. 2.

O) L. un. C. uli de lixred. (3, 20). The words '
vel si ibi ubi res hsere-

ditarise sitse sunt, degit,' are to be thus rendered :

' the lixreditatis petitio

belougs exclusively to the forum domicilii of the defendant, and this rule

is to be applied even (rel si' ibi, etc.) although the defendant resides (si ibi

deyii) for some time at the place where the things belonging to the inherit-

ance are situated.' Arndt's Beitrage, pp. 122-124.

(?) Nov. 69, C. 1, which is of a very comprehensive nature. The L. 3,

C. ubi in rem (3, 19), refers, according to the true construction, only to the

vindication, not to other actions in rem, and therefore not to the hsereditatis

petitio.

(>) The Nov. 69, C. 1, always refers the forum to the place of violation

of rights. So also says L. 3, C. uli in rem (if this is applied at all to the

hiereditatis petitio) :

' in locis, in quibus res ... constitute sunt, adversus

possidentem moveri.'

(s) See above, 370, notes Ib to ee.

(0 Code de Procedure, art. 59 :
'
le tribunal du lieu ou la succession est

ouverte.'

(w) Preussische AUg. Gerichtsordnung, i. 2, 121-125. [See Footers

Private International Law, p. 183 sqq.; M'Larenorc Wilts and Succ. i. 49 sqq.
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SECT. XXXIV. ( 377.)

IV. SUCCESSION. PARTICULAR QUESTIONS.

As has already been done for obligations ( 374), so now in

regard to succession \ve have to consider particular questions

which may occur as to the local law. These need a special

discussion only where the general rule, that the domicile at

the time of death determines, is insufficient (a).

1. The personal capacity of the testator in respect to his

legal relations, as it is required at two different times (6), so

also in the case where he has altered his domicile, is necessary

at two different places. If, then, this capacity be wanting

according to the law of the domicile where he makes the

testament, the testament is and remains invalid even after the

change of domicile. It is likewise invalid when that capacity

is wanting according to the law which exists at his last domi-

cile at the time of his death.
1 The reason is, that the last

will is to be regarded as expressed at two different times, and

possibly also at two different places ;
in fact, at the time of

executing the deed, and at the place where the domicile of the

testator is at this time
;
in law, at the time of death, and at

the place which is the domicile at this time
( 393).

2. The personal capacity of the testator in reference to his

physical qualities (e.g. age), is ruled by the law of his domicile

at the time of executing the testament, without respect to

subsequent changes of domicile.
2

(ft) The rules that are laid down below as to the collision in time of the

laws of succession ( 393, 395) should here be compared. The more
minute discussion of the nature of the testament there given applies also to

this place. [The law of the testator's domicile at the time of his death rules,

and no effect will be given in this country to a new law as to succession

introduced there, even though declared to be retroactive. Lynch v Gov. of

Paraguay, 40 L. J. P. and M. 81, L. E. 2 P. and D. 268.]

(ft) At the time of making the testament, and at the time of his death

( 393).
1
[By 24 and 25 Viet. c. 107, 3, 'No will or other testamentary instru-

ment shall be held to be revoked or to have become invalid, nor shall the

construction thereof be altered, by reason of any subsequent change of

domicile of the person making the same.' This seems, though the point is

not free from doubt, to apply to the wills of aliens as well as of British

subjects, to whose wills the other sections of the Act relate. In regard to

this, and the question whether a will invalid by the law of the domicile at

the date of execution can be rendered valid by a subsequent change of

domicile, see Dicey, On Domicile, p. 308 sqq.]
2
[See Bar, 108, p. 393, n.

; Burge, iv. 576.]
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3. The substance of the testament, and in particular its

legal validity or invalidity, is governed by the law of the last

domicile of the testator.
3

So, in particular, the rules as to dis-

inheriting, prseterition, and the legal portion (lecjitima $>ortio,

legitim). The same must be asserted of legacies and fidci-

commissa. These, indeed, relate to particular and limited ob-

jects, and it might therefore be supposed that the lex rci sitce

should be applicable to them
; but, in fact, these legal institu-

tions are but subordinate modifications of the whole inherit-

ance, and they can be rightly judged only from its general

standpoint. Any separate treatment might lead to the greatest

contradictions.

Exceptions may be created by opposite coercitive laws. If,

then, a testament establishes a family entail (fideicommissuiri)

for an estate situated in a foreign country, whose positive law

does not recognise fideicommissa, the law of the judge's country

determines, and it here leads to the invalidity of the direction.

The interpretation of the testament is subject to rules

similar to those applicable to the construction of contracts

( 374, B). These will here mostly refer us to the last

domicile of the testator (c).

4. The personal capacity of those called to the whole suc-

cession, or to parts of it (heirs or legatees), is in general to be

judged according to their domicile, not according to that of the

deceased
;
and that according to the domicile which they have

3
[Boe v Anderson, 1862, 24 D. 1362; Ommanney v Bingnam, 179G. 3

Pat. 448, 3 Hag. EC. 414, n. ; Hog v Laskky, M. 8193, 3 Pat. 247, 4 Pat.

581
;

717. of Breadalbanc v M. of Chandos, 2 S. and M'L. 377, 402 ; Som-
meruille v Sommerville, 5 Ves. 749

; Stanley v Berries, 3 Hagg. Eccl. 373, 447.
In the Goods of Gutierrez, 38 L. J. P. and M. 48 ; Pecliell v Hilderhy. 38
L. J. P. and M. 66, L. R. 1 P. and D. 673

; Dor/livni v Crispin, L. R. 1

H. L. 301, 35 L. J. P. and M. 139
;
Freke v 'Lord Carbery, L. R. 16,

E. 461.]

(c) Fcelix, p. 171 [ed. Demaugeat, i. 239. The law of the domicile

governs in British courts the interpretation and construction of wills, unless

they relate to immoveables or there be something on the face of the will

(e.g. the use of technical terms of another jurisprudence) showing a different

intention of the testator. Yates v Thomson, 1 S. and M'L. 835, 3 Cl. and
Fin. 544; Ommanney \ Binqham, supra ; Story, 479 sqq., 490

;
Enoclrin

v WyUe, 10 H. L. 1, 29 L. J. Ch. 341, 31 L. J. Ch. 402 ; Mitchell and Baxter
v Davies, Dec. 3, 1875, 3 Rettie 208

;
Trotter v Trotter, 4 Bligh N. S,

502, 3 W. and S. 407. The fullest summary of the British cases on
the interpretation of wills will be found in Mr. M'Laren's Law of
Wills and Succession, i. 30-40, Edinr. 1863. Cf. Dicey, On Domicile, p.

306].
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at the time of the death of the deceased, at which time the

right of succession devolves on them.

Exceptions may take place where there are laws of a

coercitive nature. If, e.g., the instituted heir is incapacitated

for succeeding, according to the law of his domicile, by civil

death or by heresy, hindrances which are not recognised

elsewhere, or if a restrictive law as to acquisition in mort-

main 4
stands in the way, then not the law of the domicile of

the heir, but that of the place of the tribunal, is applicable ;

and the latter will very often coincide with the domicile of the

deceased ( 349, 365).

5. As to the form of the testament, we shall speak below,

in connection with the rule, locus rcgit actum ( 381).

6. If the positive law of the place where the testator has his

domicile at the date of the will does not recognise testaments

at all, the testament there made is and remains invalid. The

testament is likewise invalid when the law of the last domi-

cile does not recognise testaments. In this respect, therefore,

the same rules are observed which have been laid down above

(No. 1) as to the juridical capacity of the person of the testator.

7. Intestate succession is regulated by the law which exists

at the last domicile of the deceased at the time of the opening
of the succession

(YZ).
This is true in particular with regard

to the legal order of the heirs called ab intestato. But it is

equally true of the conditions of relationship in general, and

therefore of the existence of relationship arising from marriage

as well as of legitimation (e).

4
[Mackintosh v Townsend, 16 Ves. 330

;
Att.-Gen. v Mill, 2 Russ. C. C.

328, 5 Bligh 593; Macara v Coll. of Aberdeen, M. 15,946, Hailes 975.]

((/) As to the more exact determination of this time, comp. below, 395.

(e) TYachter, ii. p. 364. [On the contrary, legitimacy and legitimation
are ruled by the law of the domicile of the person whose status is in ques-
tion Munro v Mnnro, 1840, 1 Rob. Ap. 492, 7 Cl. and F. 842 ;

C. Dal-

housie v ML

Douall, 16 S. 6, 1 Rob. Ap. 475 except where the law of the

situs of immoveable property holds legitimation per subsequens matrimonium,
or any law or institution on which legitimacy depends, to be contrary to

good morals or the fundamental institutions of the country. Birtwhistle v

Vardell, Fenton v Livingstone, etc., supra, pp. 84, 151, 153, 182; In re

Wriyhfs Trusts, 2 K. and J. 595, 25 L. J. Ch. 621
; Fraser, Parent and

Child, ch. iii.
; Fraser, Conflict of Laws in Divorce Cases, Edinr. 1860.

See, however, as to legitimation of an Englishman's child born in England
by marriage in a domicile afterwards acquired by the father, per Lord
Chancellor in Udny v Udny, June 3, 1869, 7 Macph. 89, L. R. 1 Sc. App.
441, and below, pp. 301, 302, where a more correct doctrine is laid down.]
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8. Contracts as to successions are alien to the Eoman la\v.

When they occur, they are subject to the same rules as testa-

ments.

The unilateral contract of succession is to be judged accord-

ing to the law of the domicile of the deceased. So also are

bilateral (mutual) contracts of succession
;
but which of the

two parties is to be regarded as testator depends on the acci-

dental circumstance, which of them dies first. This rule

follows from the analogy of testaments. But it appears not

less correct in principle to regard the local law of the contracts

as regulating ; because, in regard to the estate as a whole, only
the domicile of the deceased can be considered as the place of

fulfilment for the contract.

If the laws as to contracts relating to succession at this

place are altered, the law in force at the time when the contract

is concluded alone determines
( 395).

9. Caduciary rights (rights to bona vacantia) are always to

be regarded as a surrogate of the right of succession, and are

therefore, in like manner, regulated by the law of the domicile

of the deceased, without respect to the situation of the effects,

even of the foreign immoveable estate. In particular, by the

Eoman law the right of the fiscus to succeed is not indeed to

be called hereditas, yet is to be dealt with entirely in accord-

ance with the same principles ;
so that the fiseus itself may

come into quite the same position towards legatees and

fideicommissarii as a real heir
(rf

2

). Independent of the ques-

tion as to the local law applicable to lona vacantia, which

alone belongs to this place, is the inquiry, to what fiscus such

a claim is competent, to the fiscus of the domicile, or to that

of the place where the thing is situated ? For this question

may arise between two countries, both of which recognise the

Eoman law. It must be determined in favour of the fiscus of

the domicile, for the same reason which determines the local

law, namely, that this right of the fiscus has the juridical

nature of a succession, and wrants only its name (e
2

).

(<!-} Gliick, Intestalerlfolge, 147, 150; Puchta, Pandekten, 564.

(e
2
) Gluck, Intestaterbfolge, 149.
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SECT. XXXV. ( 378.)

IV. SUCCESSION. PRUSSIAN LAW.

Writers.

BOKNEMANN, PreussiscJies Eeclit, 2d ed. vol. i. pp. 54-62.

EINTELEN", Alhandlung in Kamptz's Jahrbuchern, vol. xxx.

p. 89 foil.

KOCH, Preussisches Eeclit, vol. i. 40, No. n.

Eryanzungen, etc., by GRAEFF, etc. (FunfmdnnerbucK), 2d

ed. vol. i. pp. 116-121.

A keen controversy has lately been raised on the question,

what local law is made the basis of succession by the Prussian

legislation ;
whether in general the law of the domicile of the

deceased (as the two last cited writers maintain), or rather, in

the case of immoveables, the law of the place where the thing-

is situated (according to the two first cited) ?

If we look at the matter merely from the standpoint of

general principles, we must unquestionably take the domicile

as the universal basis, in accordance with the Eoman law. For

this follows strictly and necessarily from the Eoman notion of

universal succession ( 375). This notion, however, is not by

any means smuggled by us into the Prussian legislation, but it

undoubtedly lies at the foundation of the whole Prussian law

of succession. If, therefore, it were otherwise, according to

special Prussian laws, we could only regard that as an incon-

sistency.

The whole controversy turns, in fact, on the interpretation

of the following passage of the Allgemeine Landrecht (Introd.

32):
' In respect to immoveable estate, the laws of the jurisdic-

tion under which it is itself situated, shall govern with-

out respect to the person of the owner.'

If we give to this very abstractedly expressed direction the

utmost extent of which the words are susceptible, the sense

attributed by our opponents can certainly be given to it. But

the question is, what sense is to be found in it according to the

sound construction ? It must first be admitted that this rule
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has no reference at all to succession mortis causa, but only to

intercourse among the living (a). This is shown by the fol-

lowing terms of the corresponding passage in the previous

printed draught (Introd. 30):
' What the provincial positive laws and statutes direct in

respect of immoveables is to be applied to all those

lying in the province or under the ordinary magistrate

of the place, without respect to the place where the

possessor lives, or where the contract relative to them

has been concluded.'

Here it is plain that acts inter vivos are alone thought of.

It might indeed be maintained that the altered expression in

the Landrecht indicates an intention of further extending the

object of the rule. But if this had been intended, it would

certainly have been more distinctly indicated. Without

doubt, the change of expression arises only from the effort,

everywhere apparent in the Landrecht, to manifest what was

supposed to be a purer taste, by a phraseology as abstract as

possible.

But even if, in construing the passage, wye give up this

limitation to acts inter vivos, and agree to include under it the

law of succession to persons deceased, there still remains another

important restriction, that lies in its very words. It speaks

apparently only of
'

statutes in respect of immoveable estates,'

of laws which are to govern
'

in respect of immoveable estates.'

What laws are pointed out by this expression ? Clearly the

true Real Statutes, which relate principaliter to immoveable

things, a notion which, as even our present opponents admit,

is well known and familiar to the Landrecht ( 361, t}.
But

we cannot possibly ascribe this quality to a law as to the ordi-

nary intestate succession merely because, among other things

and accidentally, a man's estate may include landed estates

which that law had not in view at all. On the contrary, this

quality certainly exists in the case of certain laws relating to

succession mortis causa, those, namely, as to the order of suc-

cession in feuda, fideicommissa, etc.
( 376). The laws as to

this are in fact real statutes
;
and if we apply the passage above

cited to them,we do so in conformity with its true sense, whether

(a) This is also the opinion of Koch, Prennsisches Recht, 40, note 12,

where, by a misprint, 23 stands instead of 32.
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the authors thought of this particular object or not. And our

chief opponent declares that he formerly gave the passage this

limitation, and only at a later period extended it further (a
2

).

It would, however, be quite a mistake to assume in this limita-

tion any third intermediate opinion. It rather constitutes part

of our whole complete opinion ;
for no one thinks of excluding

succession in feuda, fideicommissa, etc., from the lex rei sitce.

The only controversy is, whether, in regard to ordinary, pure
succession ab intestato, the lex rei sitce shall be applied (as our

opponents hold), or not (as we maintain), to the irnnioveable

parts of the estate. But a very important reason for accepting

our construction, not merely as expedient and desirable in its

consequences, but also as true, lies in the great practical difficulty

that would arise from the adoption of the opposite interpretation.

An example will make this difficulty evident. An inhabitant of

Berlin dies without a testament, and leaves a widow and several

near relations of different classes. The estate consists of a landed

property near Berlin, one in Silesia, a house at Ehrenbreitstein,

a house at Coblentz
; besides, he has many personal debts,

which of course affect all parts of the estate. According to

the opinion of the opposite party, not fewer than four positive

laws, which may designate quite different heirs, must come into

application in the succession to these real estates; in the Mark

Brandenburg, the Joachimica of 1527
(?>),

with the claim of

the widow to the half of the conjoined estate of both spouses ;

in Silesia, the Allgemeine Landrecht (c) ;
at Ehrenbreitstein,

the Roman law
;

at Coblentz, the French law
;

so that in fact

four different inheritances would be formed. To the creditors

it is of no consequence who is heir, provided that they are

satisfied
;
but that is not possible until the value of each real

property, and its relation to the whole estate, are fixed by

judicial valuation. Our opponent thinks, indeed, that these

difficulties ought not to alarm us (d\ That might well be said,

if the question were how to spare the judge trouble and doubt
;

but the difficulties and disadvantages touch the parties, especially

the creditors
;
and why should these be burdened with them ?

(a
2
) Bornemann, p. 61.

(6) Corpus Constitut. Marchicarum, by Mylius, Th. 2, Abth. 1, p. 19.

(c) Since the law of llth July 1845, which abrogated all the provincial
laws of Silesia as to succession.

('./) Bornemann, p. 02.
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Not in the present case, in order to maintain a sure and cer-

tain legal principle, but to preserve the literal interpretation
of a paragraph of the Landrecht, of which our opponents must
at least admit that it allows of another construction. Just in

this fact do I find the strongest argument for the correctness

of our construction, since the legislator certainly cannot have

intended to establish a principle that would involve the parties,

especially the creditors, in quite useless embarrassment. This

purely practical argument appears to me far more important
than the one urged by our opponents, viz., that, at the time

when the Landrecht was compiled, the opposite doctrine was

predominant in practice, and that an adherence to this practice
in the Laudrecht must be assumed where a deviation from it

is not distinctly expressed (e).

The following passages of our legislation also require con-

sideration :

1. It is laid down as a general rule that, in intestate

succession between spouses, the law of the domicile of the

deceased shall be administered (/) ;
and a subsequent addition

to this passage runs thus :

Appendix, 78 : 'Even the immoveable estate of married

persons forms no exception to this rule, although it is

situated under another jurisdiction.'

Nothing is simpler and more natural than to regard this

law as a particular application of our principle, and therefore

a confirmation of it. Our opponents see in it an intentional

exception to the rule adopted by them, but try in vain to

deduce this intention from the history of the origin of the

passage (//).

2. According to the opinion of our opponents, several

(e) It must be particularly observed, that shortly before the compila-
tion of the Landrecht, Pufendorf, \vho was also a practical lawyer, very
thoroughly exposed the perversity of that system ( 376, /;).

(/) A. L. R. ii. 1, 495.

(gr) Bornemann, pp. r>S-60. The 78th section of the appendix is derived
from a decision of the Gesetz Commission of 1794. This, again, was occa-
sioned by an inquiry of the government at Cleves, in which the erroneous
doctrine was incidentally laid down as true for other cases. The Gesetz
Commission gave their decision without entering on the discussion of the
reasons for it, and thereby is supposed to have tacitly affirmed the false

opinion of the government of Cleves, and to have recognised the decision
iteelf as a mere exception. The judicial documents are printed in Klein's

Annalen, vol. xiii. pp. 3-G.
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successions to the same person must often be assumed to

exist
;

in the example above given, four successions. It

would thus be logically consistent to set up for each of them

a special forum where each real estate is situated. But the

Prussian law acknowledges throughout but one forum of suc-

cession, at the last domicile of the deceased
(Ji),

without

excepting the case of real estates abroad. It thus acknow-

ledges that there can be in all cases but one succession.

8. If any one institutes an heir, and substitutes to him

without further condition several persons who would be the

heirs ab intcstato of the institute, the substitution must be so

construed that it shall take effect according to the rules of

intestate succession, and this intestate succession shall be

judged by the law of the domicile of the instituted heir (i).

Here it is evidently assumed that the domicile exclusively

determines the succession cib intestato, without any exception

of landed estates that may be situated abroad (&).

It must be observed, finally, that most writers (I),
as well

as the greater number of courts (m), accept the doctrine here

vindicated.

SECT. XXXVI. ( 379.)

V. LAW OF THE FAMILY. A. MARRIAGE.

Rights arising from the family relations are most nearly
akin to personal status (capacity to have rights and capacity
to act, 362), and are essentially distinct from the patri-

monial relations by which a person is brought into connection

with external and arbitrarily chosen objects (). On the

(/<) Allq. Gerichtsordnunq, i. 2, 121.

(i) A. L. R. i. 12, 536, 537.

(k) Boruemann, p. 60, attempts to weaken this argument by imputing
to the testator, quite arbitrarily, the intention to admit only a single
substitute.

(Z) This fact is admitted by Bornemann, p. 54.

(m) Admitted by Bornemann, p. 62. Among these is a very exhaustive

judgment at Glogau in 1828 (Funfmannerbuch, pp. 118, 119). Quite in

harmony with this doctrine is the judgment above cited, 376, m, although
in that case much that is incorrect is mixed up with the grounds of the

judgment.
(a) See vol. i. 53.
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other side, considerations, partly moral and religious and

partly political, have great influence upon them, for which

reason statutes of a coercitive and strictly positive nature

most frequently occur in this department.

A. MARRIAGE. There is no doubt as to the true seat of

the marriage relation
;

it must be presumed to be at the

domicile of the husband, who, according to the laws of all

nations and of all times, must be recognised as the head of

the family (&). For this reason, too, the territorial law of

every marriage must be fixed according to it
;
and the place

away from the domicile where the marriage may be celebrated

is quite immaterial (c).

Many doubt this last proposition, because they regard

marriage as an obligatory contract, but are accustomed in

such contracts to regard the place where they are made as

determining the local law. The first of these two views is

false, because marriage has nothing in common with the obli-

gatory contracts. If, however, it were true, it would not lead

us to the place where the marriage originated as the criterion

of the local law, but rather to the place of performance

( 372). But assuredly it is only the domicile of the husband

that can be the place of the performance of the duties arising

from marriage.

From this standpoint a number of legal questions in regard

to marriage are to be examined.

1. The conditions of the possibility of marriage, or (viewed

from the other side) the impediments to marriage, are founded

partly on the personal qualities of each of the two spouses

separately, partly on their relation to one another. According
to general principles, it may be supposed that the personal

capacity of the wife is to be judged according to the law of

(fr) L. 5, de ritu mipt. (23, 2) :

'

. . . . deductione enim opus esse in

mariti, non in uxoris domuni, quasi in domicilium matrimonii.' In this

there is neither a peculiarly Roman provision, nor a positive rule of any
kind, but only the incidental recognition of the relation which necessarily

springs from the general nature of marriage.

(c) Huber, 10
; Story, 191-199. [' The marriage contract is em-

phatically one which parties make with an immediate view to the usual

place of their residence. . . . The parties to a contract like this must be held

emphatically to enter into it with a reference to their own domicile and its

laws.' Lord Brougham in Warrender v Warrender, 2 S. and M'L. 154,

204, 205; 2 C. and F. 532.]



292 PATRIMONIAL RIGHTS [379.

her home
(| 362). But the laws that here come into opera-

tion rest on moral considerations, and have a strictly positive

nature
;
and therefore the hindrances to marriage which are

recognised in the domicile of the husband are absolutely

binding, without respect to the differences which may exist at

the home of the wife, or at the place where the marriage is

celebrated. This rule holds, in particular, in regard to the

forbidden degrees, and the obstacles founded on religious

vows (d).

2. The formalities necessary for the conclusion of marriage
are necessarily regulated by the place of celebration. Of this

we shall speak afterwards ( 381).

3. Especially difficult and controverted is the question, By
what law are rights of property as between spouses to be

judged ? for this is a point as to which positive laws very

widely differ. In every particular case the decision mainly
lies between the (Roman) Dotal Regime and the (German)
Communion of Goods. The first, however, is found sometimes

in its purely Roman form, sometimes with modifications, which

are very widely spread in Germany. The Communion of

Goods also occurs in the most different degrees.

The principle is not disputed on any side, that the property
of the spouses is to be regulated according to the domicile of

the husband (e), not according to the place where the marriage
was contracted. But within this principle there are found two

great differences of opinion.

First, many assert that this principle does not apply to

land estates abroad, which must rather be judged by the lex

rei sitce (/). According to the more correct opinion, the lex

domicilii is to be applied to foreign real property also (g}.

Since the decision is here the same as above in the case of

succession, it might occur to us to seek for a similar foundation

(') Wachter, ii. pp. 185, 187
; Schaffner, 102, 103. The practice of

some countries is very various as to this point. Story, 79 foil. [See
Note A at end of section.]

(e) P. Voet, sect, 9, c. 2, 5, 6
; "\Yachter, ii. p. 47

;
Fcelix. p. 127

[ed. Demangeat. i. 88],

( /) P. Voet, sect. 4, c. 3, 9
;
J. Voet, in Pand. xxiii. 2, 60

; Hommel,
Rhaps. obs. 175, 409, n. 15; Story, 186, 454.

((/) Hert, 46
; Wachter, ii. p. 48

; Fcelix. pp. 127-129 [ed. Demangeat,
i. 188-194] ; Schaffner, 106, 107. The Prussian Allg. Landrecht, ii. 1,

365-369, agrees with this.
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by referring it to a universal succession ( 376). But such a

basis can be admitted for none of the legal institutions with

which we are here concerned, and, in particular, not for the

dos, which comprehends the whole estate of the wife. The

true reason is, that the choice of the local law must be referred

to voluntary submission
1

( 360, No. 2); while it certainly

cannot be assumed with probability that the spouses intended

to make the arrangements of their property depend on the

accidental circumstance, whether or not a part of the estate

consists of immoveables situated abroad. The difference that

might thus arise as to the law governing different portions of

the estate would lead to the greatest perplexities and un-

certainties
;
and that certainly cannot be regarded as the

probable purpose of the parties.
2

A second controversy relates to the case in which the domi-

cile of the husband is changed during the marriage (Y/

2

).

Here one opinion is, that the local law of the earliest domi-

cile remains decisive at all periods, and cannot therefore be

changed by the election of a new domicile. The reason is

generally stated to be, that in the inception of the marriage

there is included a tacit contract, that the conjugal rights of

property shall be immutably settled according to the law of the

present domicile (h}. This opinion I hold to be correct. The

reason assigned for it will be further examined.o

1

[Este v Smyth, 23 L. J. Ch. 705, 18 Beavan 112
;
Earl of Stair v Head,

1844, 6 D. 905, where in a marriage contract the spouses expressly agreed
that a certain law should rule their rights, irrespective of their domicile.

And the same result may, it seems, be arrived at by implication from the

terms of the contract or the conduct of parties. Colliss v Hector, L. R. 19,

Eq. 334, and 44 L. J. Ch. 267
;
Van Grutten v Digby, 31 Beav. 561, 32

L. J. Ch. 179
;
Watts v Shrimpton, 21 Beav. 97.]

2
[' The legal assignment of a marriage operates without regard to terri-

tory all the world over.' Per Lord Meadowbank in Royal Bank of Scot-

land v Stein, Jan. 20, 1813, 17 F. C. 72
;

1 Rose B. R. 462
;
Buchanan's

Ca. 358. But this applies only to moveables. Story, 159, 186
; Burge,

i. 618. See M'Cormick v Garnett, 5 De G. M. and G. 278 ;
Duchess of

Buckingham v Winterbottom, 1851, 13 D. 1129
;
Anstruther v Adair, 2 My.

and K. 518.]

(g
2
) The discussion of this important controversy partly satisfies the

reservation above made in 344, e.

(h) P. Voet, sect. 9, c. 2, 7
;

J. Voet, in Pand, xxiii. 2, 87 ; Hert,

48, 49
; Pufendorf, ii. obs. 121

; Wachter, ii. pp. 49-55 ; Schaffner,

109-114
; Foelix, pp. 130-132 [ed. Demangeat, i. 195] ;

Billow and Hage-
mann, Erdrterunrjcn, vol. vi. No. 24

; Pfeiffer, Praktische AusfiiJirungen, vol.

ii. No. 6
; Judgments of the Courts of Celle (1836) and Munich (1845), in

Seuffert, Archie, vol. i. u. 152.
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A second opinion refuses to assume a tacit contract, and

makes the matrimonial rights of property depend solely on the

law of the domicile. Hence it is concluded, that in the case

where a new domicile is chosen, its law must decide, and that

therefore every change may have as its consequence a different

law as to the matrimonial rights of property (i).

Finally, a third and intermediate opinion rejects, like the

second, the theory of a tacit contract, and likewise allows only
the law of the existing domicile to decide, but with the reser-

vation, that the estate acquired at the time of the marriage
remains unchanged (jus qucesitum), and that only future

acquisitions shall be governed by the law of the new
domicile (&).

Let us examine the arguments for these opinions a little

more closely. Our unprejudiced sense of right certainly

speaks in favour of the first. "When the marriage was about

to be contracted, it was entirely in the wife's option, either to

abstain from it altogether, or to add certain conditions touch-

ing patrimonial rights. She has made no such contract, but

has accepted the conjugal rights as fixed by the law of the

domicile, and naturally has reckoned on its perpetual continu-

ance. The husband now changes the domicile by his own
mere will, as he is undoubtedly entitled to do, and quite a

different distribution of the conjugal estate is thus introduced

for this marriage. If the wife is satisfied with it, our whole

controversy is less important, since an alteration of her rights

could have been effected by contract. The question, however,

is important, if the change is detrimental to the wife, and she

is not content with it. Precisely in order to exclude this

unjustifiable one-sided power of the husband over the rights of

the wife, was the existence of a tacit contract presumed by the

defenders of the first opinion. The opposite party have recoiled

from this, and not altogether without reason. The same end,

however, may be attained, even if we renounce the tacit con-

tract. By a contract, tacit as well as express, we understand

a declaration of intention to the same effect, which is not con-

(0 Eichhorn, Deutsclies RecJit, 35, g, 307, d, 310, e,f; Story, 187.

Other writers are cited by Wachter, ii. p. 49.

(fc) Kierulff, pp. 78, 79 (at the end of the whole note) ; Puchta, Pan-

dekten, 113, and Vorlesungfii, 113. Comp. as to this Wachter, ii. p. 50

(note 264), and p. 54 : he declares himself of the first opinion (note A).
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ceivable without the distinct consciousness of both parties (/).

If we ask, then, whether in the inception of a marriage there

has always been a distinct understanding of both parties, espe-

cially of the wife, as to the distribution of the property of the

spouses, we must certainly deny it
;
and hence the general

assumption of a tacit contract is unfounded. But we must

always admit of a voluntary submission as the foundation

of the local law
;
and this is conceivable even in a negative

fashion, as mere absence of contradiction ( 360, No. 2). Now
this does not exist at all as to the law of the new domicile in

the supposed case of a disagreement between the spouses. We
must therefore deny in this case any alteration of the conjugal

rights of property, for presuming which there is no sufficient

reason, even from the standpoint of the opposite party, who

regard the positive law, and not the contract, as the criterion

of the local law. Thus we arrive in a different way at the

same result to which the assumption of a tacit contract would

conduct us (w).

It has hitherto been assumed that the alteration of the law

as to the conjugal estate by change of domicile tends to the

injury of the wife, and is therefore contrary to her will. But

this case, in which the unjust consequence of the opposite

opinion is certainly most prominent, is by no means the only

one. When an official is removed to a part of the country

in which another rule prevails as to the property of the spouses,

the change of domicile is involuntary for him too, and perhaps

the change of the law as to their property is not wished for by
either of the spouses. But they might be able to prevent this

change, perhaps not at all, perhaps only by burdensome and

expensive contracts, according to the terms of the rules of the

local law.

The following consideration will make the argument still

(/) See above, vol. iii. 140.

(m) This basis for the first opinion, -which perhaps would have removed

the opposition of many opponents, is found in Schiiffner, 114. Perhaps
the difference of the two views, and the reconciliation of them here suggested,

might be thus described : that the rights established at the original domicile

are supposed to have not so much the nature of a tacit as of a feigned con-

tract, like the piynus tacite contractual
;

in which case nothing depends on

a distinct consciousness of the parties. This is only a difference of expres-
sion. The essence of the thing consists in the definite right of each party,

independently of the will of the other.
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clearer: "When a law fixes the patrimonial rights of the

spouses, the first question is, for what persons was it in-

tended to make rules ? Certainly the legislator has in view

all the marriages that are contracted in his realm, and means

to prescribe in respect to them what he deems to be most

salutary, or what he finds to be consistent with the previous

customs of the country. But does he intend to obtrude this

rule on marriages contracted elsewhere, the parties to which

have immigrated into his country ? There is no sufficient

ground for supposing this, especially in opposition to the

objection which has just been considered. But if the law, in

accordance with its probable intention, is not to be applied to

immigrant marriages, the argument of our opponents has lost

all force in regard to these.

If the arguments here advanced are held to be just, the

second and third opinions are completely refuted by them.

The second, moreover, appears specially harsh and inequitable

in relation to the estate already acquired. If, at a place where

the law establishes as the rule universal communion of goods

of the most extensive description, a marriage is contracted by
a rich man with a poor woman, the estate becomes common by
the completion of the marriage. If the man afterwards changes
the domicile to a place where the dotal regime prevails, the

wife must, according to the second opinion, lose in a moment,
and against her will, the share of the estate to which she had

already acquired right. The third intermediate theory has

been proposed just in order to prevent this alarming result.

But apart from the fact that it is equally confuted by the

foregoing arguments, it is subject to the usual defects of half

measures. If the rights in the conjugal property be regulated

by the old domicile in respect to the existing estate, and by the

new domicile in respect to that afterwards acquired, per-

plexities and contradictions may arise which cannot be at all

foreseen, and which might conduce as little to the advantage
as to the wishes of the spouses.

The second opinion must indeed be adopted, if a law as to

conjugal property of a strictly positive exclusive nature should

exist at the new domicile. This would be presumed if a law

were there enacted prohibiting any marriage whatever to be

contracted, or if constituted elsewhere, to be continued, other-
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wise than under the dotal regime, or otherwise than with the

communion of goods (m
2

).
Whether such laws exist at all

may remain undecided.

The Prussian law recognises, as a general rule, the opinion

here maintained, according to which the local law of the domi-

cile subsisting at the beginning of the marriage is decisive for

its whole future endurance
;
but with two subordinate modifi-

cations for the case, when a marriage, begun under the dotal

regime, is removed to a new domicile in which community of

goods prevails (n~).

4. Those laws require special consideration by which the

liberality of one spouse towards the other is restricted, among
which there is, in particular, the prohibition in Koman law of

all donations between spouses.

In this respect the law of the domicile decides
; here, how-

ever, not that of the original domicile, but that of the domicile

at the time when the act is performed. The reason of this

variation from the foregoing rule is, that laws of this kind are

directed to the preservation of the moral purity of marriage,

and are therefore of a strictly positive character ( 349). If we

compare this with the case before discussed (under No. 3), it

cannot be maintained that the marriage entered into at a place

under the Eoman law, and afterwards transferred to another

place, was constituted under the tacit contract that an effectual

donation between the spouses could never take place at any
time. The prohibition of gifts is rather a mere restriction of

(m
2
) Wachter, ii. pp. 55, 362.

(n) Ally. Landrecht, ii. 1, 350-355. [It cannot be said that there is

any distinct decision of British courts on the one side or the other of the

question discussed in the text, although there is at least one judicial opinion,
that ' when the domicile is changed, the implied contract changes along
with it' (ic). Kennedy v Bell, 1864, 2 Macph. 587

;
cf. Hall's Trs. v Hall,

1854, 16 D. 1057. The cases in which it has been conclusively settled, that

under the old Scotch law (altered by 18 and 19 Viet. c. 23) the right of the

representatives of a predeceasing wife to her share of the goods in com-

munion at her death depends on the law of the domicile at the dissolution,

not at the constitution of the marriage, may be held to involve an adhesion

to the second opinion, rejected by Savigny ; although, perhaps, they truly

rest on the distinction pointed out below, p. 298. See Hug v Lashlei/,

M. 8193, 3 Pat. 247, 4 Pat. 581; Neil-land* v Chalmers'
1

Trs., 1832, 11 S.

65; Maxwell v M'Clure, 20 D. 307 (aff. 3 Macq. 852); Kenned,/ v Bell,

'2 Macph. 587, revd. on another point, 1 L. R. Sc. Ap. 307
; Trevelyan v

Treveh/an, 1873, 11 Macph. 516. Cf. Sommerville v Sommerville, 5 Ves.

749
;
Munroe v Douglas, 5 Madd. 394.]
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freedom to which the spouses must accommodate themselves,

not a legal institution imported into the marriage by voluntary
submission.

On the other hand, it cannot be admitted that such laws

should be applied to all immoveable property lying within their

territory, even when the marriage subsists in a country that

knows no such restriction of freedom (o). For the purpose of

these laws is not to ward off a danger from the things, as if

they could suffer injury from a gift inter conjugcs, but rather,

as already stated, the preservation of purity of morals in the

marriage. The legislator addresses himself, therefore, to married

persons living within his territory, without respect to the

situation of their estate.

5. Intestate succession between spouses is regulated, as

between strangers, by the last domicile of the deceased. In

many cases, however, it may be doubtful whether the claim to

the inheritance is to be deduced from the rules of proper in-

testate succession, or from the mere continuance of the relations

as to conjugal property which subsisted during the marriage

(communio bonorum). In the first case the last domicile deter-

mines
;
in the second case the domicile at which the marriage

began, as has been shown before (No. 3).

Such a question may be conceived, for instance, in the case

of the Joachimica, above mentioned as prevailing in the Mark

Brandenburg ( 378, V). Yet the claim of the survivor, under

this law, to the half of the united estate of the two spouses, is

to be regarded in fact as pure intestate succession, not as the

result of a kind of communio bonorum, and therefore is to be

judged according to the last domicile. This follows from the

connection established by law between this claim and the rest

of the intestate succession. That claim is therefore of a similar

nature to the institutions of Roman law, the Bonorumpossessio

uncle vir d uxor, and the succession of the indigent spouse.
3

6. Divorce is distinguished from the legal institutions rela-

tive to property, by the circumstance that the laws relating to

it depend on the moral nature of marriage, and therefore have

(o) This is the opinion of Rodenburg, tit. 2, c. 5, 1
;

J. Voet, in Panel.

xxiv. 1, 19
;
Meier, p. 44. [See Demangeat on Foelix, i. 109, 228

; Bar,
97 ; Nisbett v Nisbetfs Trs., 1835, 13 S. 517.]
3
[Ante, p. 297, note n; Westlake, 373.]
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in themselves a strictly positive character. Hence the judge, in

a case of divorce, must follow only the law of his own country,

without respect to the other relations of the spouses Qu). This

principle, however, will generally lead us back to the law of the

domicile of the husband, because it is only there that a true

jurisdiction for a divorce is established.
4

Thus it is not, as in patrimonial questions, the domicile at

the time of the marriage which is to be regarded, but rather

the present domicile. For the law subsisting at the former

domicile cannot have given to either of the spouses a right, or

even a well-founded expectation, of being at some future period

divorced according to the same law, because, as we have just

seen, the character of laws of divorce leads to a different

result.

Upon this subject, however, the opinions of writers, as

well as the decisions of courts, present an extraordinary

diversity (q).

NOTE A, p. 291. CAPACITY FOR MARRIAGE IMPEDIMENTS, ETC.

Bar objects that, in the case in question, the matter in dispute is

a condition precedent of the man's right to fix the woman's domicile,

and that the argument from the general principle above laid down,

which he admits, therefore fails. While adopting the view ofWheaton

and Wachter, that the capacity of each spouse must be ruled by the

law of his or her domicile, he allows this modification :
' Where there

is an impediment to the marriage by the law of the woman's domi-

(/?) See above, 349. On the whole, Schiiffner, 124, and Wachter, ii.

pp. 184-188, are of the same opinion.
4
[This is substantially in accordance with the doctrines now adopted by

British courts. Warrender v Warrender, 12 Shaw 847, aff. 2 W. and M'L. 154,

2 Cl. and Fin. 529
;
Shaw v Att.-Gen., L. R. 2 P. and D. 156, 39 L. J. P.

and M. 81
;
Shatc v Gould, L. R. 3 H. L. 80, 37 L. J. Ch. 433

;
Pitt v Pitt,

1862, 1 Macph. 106, revd. 1864, 2 Macph. H. L. 28, 4 Macq. 627. Not-

withstanding, however, the existence of dicta, and even decisions to the

contrary, it is certain that in exceptional cases the court must exercise in

cases of divorce a jurisdiction founded on a matrimonial domicile differing

from the domicile which regulates the husband's succession. See Jack v

Jack, 1862, 24 D. 467; Wilson v Wilson, 1872, 10 Macph. 577; Shaw v

Gould, cit. (per Lord Colonsay); Brodie v Brodie, 30 L. J. P. and M. 185,
2 Sw. and Tr. 259

;
Bond v Bond, 29 L. J. P. and M. 143, 2 Sw. and Tr.

93. Cf., however, Wilson v Wilson, L. R. 2 P. and D. 435, 40 L. J. P. and
M. 97 ; Manning v Manning, L. R. 2 P. and D. 223, 40 L. J. P. and M. 1 8

Niboyet v Niboyet, 47 L. J. P. M. and Adni. 47, which show that the En g-
lish Court of Divorce will not admit of any exception to the rule. Frase r,

Husband and Wife, vol. ii. p. 1276 sqq., and above, p. 104, 353, note E .]

(?) Schaffner,

'

118-125; Story, chap. vii.
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cile, but not by that of the man, the woman acquires the same domicile

as the man, not by virtue of the marriage, but because, in fact, she

follows the man to his domicile. If she thus acquires a new domicile,
the laws of that place determine her capacity. An exception occurs

only where the woman is incapable of changing her domicile without

the consent of third parties, e.g. of a guardian.' Bar, 90 fin.

English cases tend, as Story shows, to make the lex loci contractus

decisive. See, e.g., at least in regard to incapacity arising from defect

of age, Scrimshire v Scrimshire, 2 Hag. Con. 418. In regard to pro-
hibited degrees, the law of the forum, which will generally, though
not always, be the law of the husband's domicile, ought, according to

the principle explained in 349, to prevail. The decision in Soto-

mayor v De Barros, 3 P. D. 1, 47 L. J. P. U. and Aclm. 23, is an ex-

nmple of the enforcement by an English court of an absolute or pro-

hibitory law of a foreign country, viz. one prohibiting the marriage
of first cousins. It is contrary to authority and precedent ;

and

though the judgment might be justified on the ground that the parties
did not really intend marriage, it is apparent that the judges who
decided it, as Mr. Fraser says(Husband and Wife, Suppl. vol. ii. p. 1538),
' did not fully appreciate the importance of the question they were

deciding, and did not give due weight even to prior decisions in

England.' It professes to be based on the principle that the law of

domicile always determines a party's capacity to contract, a principle
which in England and America has generally been abandoned as im-

practicable. Fraser, H. and W., p. 1297 sqq.; Foote, Priv. Int. Law,
47 sqq., 260 sqq. See Fenton v Livingstone, 3 Macq. 497, 534 ;

Sussex

Peerage Case, 11 Cl. and F. 85; Brook v Brook, 3 Sm. and G. 481,
9 H. L. Ca. 193.

The question most keenly discussed in this country refers to the

effect upon the capacity to marry of a foreign decree of divorce, a

question which is sometimes treated as belonging rather to the subject
of foreign judgments or of jurisdiction. The leading cases are: K. v

Lolly, Russ. and Ry. 237, 2 Cl. and Fin. 567
; McCarthy v Decaix, 2

Russ. and My. 614
;
Warrender v Warrender, supra ; Dolphin v fiobins,

3 .Macq. 563, 7 H. L. Ca. 390
;
Shaw v Gould (in re Wilson's Trusts),

35 L. J. Ch. 243, aff. in H. of L., 18 L. T. N. S. 833, 37 L. J. Ch.

433, L. R. 3 H. L. 55; Beattie v Beattie, 1866, 5 Macq. 181
;
Shaw

v Att.-Gen., L. R., 2 P. and D. 156, 39 L. J. P. and M. 81. The ablest

discussion of questions arising on foreign decrees of divorce is in

Eraser's Conflict of Laws in Cases of Divorce, Edin. 1860. See also

Fraser, Husband and Wife, 1326 sqq., 1271 sqq.

The law is thus stated by the Royal Commissioners on the Laws of

Marriage, 1868, Report, p. 26:
' It is a settled point in the law of Scotland, that a sentence of dis-

solution of marriage (on proof of facts constituting sufficient ground
for dissolution of marriage according to that law, which admits ofo o *
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more latitude in this respect than the law of England) may com-

petently be pronounced by a Scottish court between persons having
their legal and matrimonial domicile and ordinary residence in England
or in any other country, who have only resided in Scotland for a very
short space of time, who have resorted thither (perhaps by mutual

arrangement) for the express purpose of obtaining such a sentence,

and who have no intention of remaining there after their divorce has

been obtained.
' The English courts, on the other hand (with which, as we ap-

prehend, the Irish courts agree), refuse, under such circumstances,

to acknowledge the validity of such a Scottish sentence : they treat

a marriage subsequently contracted in England by either of the

parties so divorced as bigamous, and the issue of such subsequent

marriage as illegitimate.
' If indeed the suit were bona fide, and the legal domicile of the

husband Scotch at the time of the divorce, although the marriage

might have been originally English, the English courts, according to

the most recent authorities, might regard the marriage as effectually

dissolved by a Scotch sentence
;
but it may perhaps be considered

still an unsettled point whether they would recognise a bona fide

temporary residence of both parties in Scotland, unconnected with

any purpose of obtaining a divorce (but without legal domicile in

that country), as sufficient to enable English persons, when divorced

by a Scottish sentence, to marry again in each other's lifetime.'

SECT. XXXVII. ( 380.)

V. FAMILY LAW. B. PATERNAL POWER. C. GUARDIANSHIP.

B. PATERNAL POWEE. The origin of paternal power in

birth in wedlock, as well as the grounds on which it may be

controverted, are to be judged of by the law of the place!

where the father had his domicile at the child's birth. \

On the other hand, the patrimonial relations between a

father and his children are to be judged by the law of the

father's domicile at the time when the question arises, so that a

change of domicile may bring with it a change of these rela-

tions ( 396, II.).
1

1
[The purely personal relations between parents and their legitimate

children are to be judged according to the lex domicilii of the persons con-

cerned, under the limitation that no one will be permitted to make rights

effectual in any country which are there regarded as immoral or unbecoming.

Bar, 101, p. 353. This appears to be a more correct statement of the
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Legitimation by subsequent marriage is regulated according

to the father's domicile at the time of the marriage, and in this

respect the time of the birth of the child is immaterial. It

has indeed been asserted that this latter point of time must

be regarded, because by his birth the child has already estab-

lished a certain legal relation, which only obtains fuller effect

by the subsequent marriage of the parents ;
and it is added

that the father could arbitrarily elect before the marriage a

domicile disadvantageous to the child (a). But we cannot speak

at all of a right of such children or of a violation of it, since it

depends on the free will of the father not only whether he

marries the mother at all, but even, if he contracts such a

marriage, wb ether he will recognise the child. In both these

cases the child obtains no right of legitimacy, for a true proof

of filiation out of wedlock is impossible ; and, accordingly,

voluntary recognition, along with marriage and independently
of it, can alone confer on the child the rights of legitimacy (&).

Wherever English law prevails, on the contrary, it is

assumed that the operation of paternal power and legitimation

on foreign immoveables must be determined, not according to

the lex domicilii, but by the lex rei sitce
(c).

C. GUAKDIANSHIP. There is an essential distinction between

true principle than that formerly enunciated by the House of Lords (Jolm-
stone v Seattle, 10 Cl. and Fin. 42, 114), viz. that a foreign father's powers
over his child are in England exclusively those given by English law. Later

English cases tend to the more liberal doctrine of Bar. See above, 362,

p. 149. Stewart v Moore, 9 H. L. 440, 4 Macq. 1, and cases cited below,

p. 307.]

(a) Schaffner, 37.

(6) This is so in common law. In the Roman law this proposition was
less prominent, since legitimation applied only to the children of concu-

bines (iiaturales), in whose case the paternity was just as certain as in the

case of those born in marriage. We have no naturales, but only spurn ;

and in regard to these, everything depends on the voluntary recognition of

the father. The Prussian law indeed regards mere proof of carnal inter-

course within a certain time before the birth as itself proof of paternity

(A. L. R. ii. 1, 1077) ; yet in legitimation by marriage, it makes the

rights of legitimacy begin from the nuptial ceremony (A. L. R. ii. 2, 598).

Hence, according to the sense of the Landrecht, legitimation has no place
if the father, before the marriage, transfers his domicile into a country
where the common law prevails, and then refuses to recognise the child.

[In the law of Scotland legitimation is the gift of the law, and is judged
of according to the facts and circumstances apart from the intention or

expectations of the parents or of the children.]

(c) Story, 87, 456. Schaffner rightly declares against this, 39.

[See above, p. 284, note
;
and Note A at the end of this Section.]
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guardianship and the legal institutions hitherto discussed.

Only in the most ancient Eoman law could it be regarded as

an institution of purely private law. It has since gradually

assumed the character which it presents in the modern common
law of Germany, as well as in other legislations. Guardianship
in the present day is the exercise of the protection which the

state is entitled and bound to give to the most numerous and

most important class of those who need such care, pupils and

minors. So viewed, guardianship belongs essentially to the

public law, and only some special consequences fall within the

province of private lav/. In conformity with this view, how-

ever, guardianship is not only subject to different rules in

different countries, but even in one and the same country is

susceptible of a less rigid treatment, on the part of the public

authorities, than legal relations belonging to the strictly private

law. These differences appear not merely in the rules of law

themselves, but even in the selection of the local law by which

these rules are fixed.

I now turn to the most important legal questions relating

to this subject.

1. Constitution of Guardianship. It is correctly laid down
as the rule, that the law of the ward's domicile, which generally

coincides with the last domicile of the deceased father, is deci-

sive with regard to the establishment of a guardianship, and

that such guardianship then includes also the estate of the

ward situated elsewhere (d). Here, however, the following

deviations from the strict principle are to be kept in view :

First, if immoveable estate of the ward lies within a different

jurisdiction, or, it may be, in a foreign country. It may
happen, in this case, that a special guardianship is constituted

for such parts of the estate, so that the same ward may have

several tutors in territories locally distinct
(e). Such an

arrangement occurs in Koman law. Neither the testamentary
nor the legal tutors were affected by these local varieties. If,

on the contrary, the magistrate had to appoint tutors over a

widely scattered estate, these were specially appointed for each

sovereign jurisdiction, some for the res Italics, others for the

(rf) P. Voet, sect. 9, c. 2, 17
;

J. Voet, in Pand. xxvi. 5, 5
;

Schiiff-

uer, 41.

(e) Comp. the writers cited in note d.
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res provinciales (/). By the Prussian code there is constituted ,

as a rule, one guardianship for the whole estate, and that

according to the law of the domicile of the father : a subse-

quent change of domicile is allowed to have influence only

exceptionally. Special curatories may be constituted for parts

of the estate situated abroad, and these have to place them-

selves in connection with the proper guardianship (<?). It is

provided by treaties between the Prussian Government and

neighbouring states, that the guardianship shall be constituted

according to the domicile of the ward : if, however, he possesses

immoveables in the other country, its court shall have the

choice of subjecting these to the general guardianship, or of

constituting a special guardianship for them
(Ji).

The practice

in the countries subject to English law is extremely uncertain,

because in these, partial and special guardianships are consti-

tuted not merely for the immoveable, but also for the moveable

estate situated abroad
(i).

But, secondly, even irrespective of the situation of the

(/) L. 39, 8, de adm. (26, 7) ;
L. 27, pr. de tutor, et cur. (26, 5).

(<?) A. L. R. ii. 18, 56, 81-86.

(ji) Treaty with the kingdom of Saxony, 1839, art. 15, and in the same
terms with other states. (See above, 348.)

(z) Schiiffner, 41
; Story, 492 foil. [There is now a tendency both in

England and Scotland (in the latter of which the courts have always taken
a less narrow view of international comity) to recognise, to some effect,

foreign titles of guardianship in regard to moveables. See Foote, Priv.

Int. Law, p. 198 sqq.
' Tutors may be given to strangers' pupils, in so far

as concerns their lands, in Scotland.' Stair, i. 6, 11
;
Brown v Donaldson,

17 Dec. 1627, M. 4647
;
now judicial factors, Ross (petr.), 11 Mar. 1857,

19 D. 699
; Hay (petr.~), 16 July 1861, 23 D. 1291

;
or to a foreigner resi-

dent in Scotland who becomes insane, Bonar (petr.'), 18 June 1851, 12 D.

10. It seems to be the rule in England, and to be not inconsistent with

the principles explained below ( 380), that the status of guardian is not

necessarily recognised by the courts unless constituted in this country ;
but

it is a matter of discretion whether a foreign guardian is to be recognised
and allowed to act in England. See Burge, iii. 1001 ; Westlake, 398,
402 ; Jolinstone v Seattle, 10 01. and F. 42

; Nugent v Vetsera, L. E. 2 Eq.
704, 35 L. J. Ch. 777

;
Stuart v Moore, 23 D. 51, 446, 595, 902

;
4 Macq.

1, 9 H. L. Ca. 440; Mackie v Darling, L. E. 12 Eq. 319. Re Gamier,
L. K. 13 Eq. 532, 41 L. J. Ch. 419. The Scotch courts are more liberal

in recognising foreign guardians. See Whiffin v Lees, 1872, 10 Macph. 797
;

Sawyer v Sloan, 1875, 3 Rettie 271. Fraser, Parent and Child, 604 sq.
As to the effect of Scotch confirmations and English probate and letters of

administration in England and Scotland respectively, see 21 and 22 Viet.

c. 56, and as to Ireland 20 and 21 Viet. c. 95. M'Laren, On Wills and

Succession, i. 48
; Williams, On Executors, 415, 1403

; Dicey, On Domicile,
313

; Fraser, On Parent and Child, etc., 602 sqq. Whijfin v Lees, 1872,
10 Macph. 797.]
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estate, the necessity of the individual case may justify a com-

plete deviation from the principle, especially if, according to

the family relations, no influence on the future condition of

the ward is to be ascribed to the last domicile of the father.

A case taken from real life will illustrate this : The father of

a family died at his domicile at Bonn, where also was the seat

of his estate, especially of several immoveable properties. The

children, in accordance with the provisions of their father's

testament, immediately changed their domicile to the residence

of a distant relation out of the Prussian state. At the same

time the testament had, from personal confidence, committed

the guardianship to an inhabitant of Berlin, with very ample

powers. According to the principle above stated, the guar-

dianship must have been constituted at Bonn, under French

law, and must have continued there. But the Ministry of

Justice, as the supreme superintendent of guardianships

throughout the whole state, transferred the guardianship to

Berlin, whereby the supreme control over it passed to the

Kurmarkische Pupillencollegium (Board for the Supervision
of Wards) in Berlin, and at the same time the Prussian code

became applicable.

2. Administration of Guardianship. It cannot be doubted

that, as a rule, the administration of guardians is regulated by
the law of the court under which their office has been estab-

lished and is carried on. Here, again, a question arises as to

the case in which foreign immoveables belong to the estate, and

are administered, not by a special guardianship (as may be

done according to No. 1), but by the general guardianship.
It is asserted by many that, according to the universal prac-

tice in regard to such immoveables, and especially in respect to

their alienation, the lex rci sitce must be observed, so that then

the management of the same guardian would have to be judged

according to different laws (&). It is evidently assumed that

the law as to the alienation of pupils' property is a real statute.

I can admit this assertion neither in principle, nor with respect
to the alleged general practice.

In the first place, I cannot admit it in principle. If a law

Schaffner, 41. Somewhat more careful is the expression of P. Voet,
sect. 9, c. 2, 17. He holds it to be advisable that in alienation the guar-
dian should secure himself by a decree of both courts.

U
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ordains that tlie property of pupils shall be alienated only
under certain restrictions (such as by auction, judicial decree,

etc.), that is a measure of precaution not for the security of

the transmission of such property, nor for the increase of its

produce (which would show the law to be a real statute), but

for the person of the ward as standing in need of protection.

For his security certain forms of alienation are required ;
and

only when these are observed is the act of the alienating

guardian allowed to have the same effect as the alienation of

a proprietor of full age. Hence the purpose of such a law is

the completion of the guardian's acts
;

it is a personal not a

real statute. In other words, the legislator makes provision

with respect to the minors placed under his care, not with

respect to property situated in his country.

But even the general practice is more easily asserted than

proved, as is usual with general statements of this kind. I will

cite a very instructive case relating to this matter (/) : A
minor of noble family lived in Bavaria, and had guardians
there. He had land estates in the Ehenish provinces of

Prussia, over which no special guardianship was there estab-

lished. The Bavarian guardians sold the lands at their own

hand, and without exposing them to public auction. After he

had reached majority, the former proprietor challenged the

sale as null, because the French laws as to the alienation of

the property of pupils were not observed (?n). In all the

instances this plea was repelled, because these statutory re-

strictions form an inseparable whole, and several parts of them

(Family Council and the subrogt tuteur] are entirely inapplicable

to foreign guardianships. It was held, therefore, that these

laws were to be applied only to guardianships subsisting in

the territory of the French legislation, not to all immoveables

situated there.

The treaties of the Prussian Government with neighbouring
states (Note h) give the following direction to the personal

guardian who administers immoveable properties in a foreign

(Z) Judgment of the Court of Cassation at Berlin, 1847, in the case of

Bassenheim contra Raffauf; see Seuffert, Archiv, vol. ii. n. 2.

(in) Code Civil, arts. 457-460. There is required, (1) resolution of a

family council in concurrence with the court of first instance ; (2) public
sale in presence of the subroge tuteur (chosen by family council, art. 420),
and with concurrence of the court of a notary.
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country :

' The latter, however, has to observe, in the affairs

relating to the immoveables, the statutory rules in force at

the place where they are situated.' If we take this passage in

the widest extent of which the words are susceptible, they
must be referred also to the restrictions on alienations by
guardians, and then they would be in opposition to the judicial

sentence just quoted and approved. I would be inclined,

however, to suppose in the passage a somewhat inaccurate

phraseology, and not to refer it at all to statutory rules as to

guardianship, but only to the rules touching the ordinary
commerce in immoveable property, such as the constitution of

mortgages, judicial confirmation, publication, etc.

3. Lastly, the personal legal relations of the guardian are

still to be noticed.

Only the positive law of the domicile of the guardian can

determine as to the obligation to undertake the guardianship,
and the allowable expenses.

The principles before laid down as to the forum and the

local law as connected therewith ( 370, No. 2, 372), are to

be applicable also to the obligations which the guardian con-

tracts by his management.
It has recently been maintained, on grounds of expediency,

that the court superintending the guardianship must always be

regarded as competent, although it is not the court to which

the guardian is personally subject, nor that which would be

held to be the special forum gcstce administrationis (n). So

general an assertion is to be doubted, if it were only because

the judicial system of each country must be considered. But
it must also be rejected as impossible at many places, viz.

wherever the magistrates that control the affairs of minors

have no ordinary civil jurisdiction.
2

(H) Miihlenbrucb, Arcliiv. vol. xix. pp. 362-365. [See M'Laren On
Wills and Succession, vol. i. p. 48 sqq.]

2
[On the law relating to guardianship, see, in general, Fraser On Parent

and Child, p. 588 sqq. ;
McLaren On Wills and Succession, vol. i. pp. 43 sq.,

48 sq. ; Bar, 106 ;
Stuart v Moore, 23 D. 51, 446, 595, 902, 4 Macq. 1,

9 H. L. Ca. 440 (Marquis of Bute's Case; and see Prof. Macpherson's
Appellate Jurisdiction of the House of Lords in Scotch causes, illustrated

by the litigation relating to the Marquis of Bute. Edin. Clark, 1861);
Xaicycr v Sloan, 1875, 3 Rettie 271

;
Enoltin v Wylie, 10 H. L. Ca. 1, 31

L. J. Ch. 402
; Nugent v Vetsera, 35 L. J. Ch. 777, L. R. 2 Eq. 704

;

Mackie v Darling, L. R. 12 Eq. 319
;
Re Hellmann's Will, L. R. 2 Eq. 363

;

Story, 499
; Dicey On Domicile, p. 172 sqq.]
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NOTE A, p. 303. LEGITIMATION PER SUBSEQUENS MATRIMOXIUSI.

The following are the passages of Schaffner, Bar, and Heffter on

this disputed subject :

SCHAEFFNER.

In considering the application of the rule of international practice,

which refers questions regarding a person's status and his capacity
for rights to the law of his domicile, Schaffner says (Entivickelung cles

internationalen Privatrecht, Frankfurt-am-Main 1841, p. 49 sqq.):
' 37. Positive laws as to legitimation by subsequent marriage

2

are very various. The laws of most of the states on the continent of

Europe admit this legitimation generally, though with distinctions in

respect of certain illegitimate children, or in respect of the form of

the acknowledgment by the parents.
3

It is also the law in the law

of the Isle of Man,
4

Guernsey and Jersey, in Lower Canada, St.

Luchi, Trinidad, Demerara, Berbice, at the Cape of Good Hope,

Ceylon, Mauritius, as well as, in North America, in the States of

Vermont, Maryland, Virginia, Georgia, Alabama, Mississippi, Loui-

siana, Kentucky, Missouri, Indiana, and Ohio,
5

also in Scotland.
6

In Ireland, England,
7 and those of its dependencies in the West

Indies and North America which have not been named, as well as

in the other States of North America,
8

legitimation by subsequent

marriage is not admitted at all.

' The question thus arises, What law ought to determine whether

an individual is or is not legitimized by a subsequent marriage ? Is

the decision to be according to the law of the place where the mar-

riage is entered into, or according to the law of the place where the

parents have their domicile at the date of the marriage, or according
to the law of the place where the child to be legitimized was born,

or according to the law of the situs of immoveable property, which

the child claims as heir ab intestato of his parents ?

' As to the law of the place where the marriage is entered into, there

will be no difficulty in rejecting it
;

for this reason, that the opposite
course would place it in the power of the parents, by contracting

marriage abroad, to impress the character of illegitimacy, even in

respect of their own country, on a child who, by the law of that

country, was capable of legitimation. It has therefore been decided

that persons who had procreated an illegitimate child in England, do

not legitimize it,
so far as regards England, by their subsequent mar-

2
Alef, de Stat. concursu (in Diebus Academicis iv.), 40

; Burge, Com.
i. 101.

3
Comp. e.g. Febrero, Noviss. torn. i. tit. 3, c. 2, p. 118; D'Aguesseau,

(Envres, vii. 381, 470.
4 Lex Scripta of the Me of Man, pp. 70, 75. 5

Burge, i. 101.
6 Ersk. List. i. 6, 52

; Barikton, i. 5, 54.
7 Co. Litt. 245 () note. 8 Griffith's Law^Register, 2>assim.
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riage in Scotland. Conversely, persons who had had an illegitimate

child in France, would legitimize it by their marriage in England.
9

Just as little can the question be determined by the law of the place

where the parents have their domicile
10

at the time when the mar-

riage is entered into
;

for otherwise, it would be in their power, by
the capricious choice of a domicile, to destroy the status of a child

capable of legitimation. It may indeed be objected to this reason-

ing, that the parents may omit the marriage altogether. But the

argument a majori ad minus cannot well be applied here, because,

from the moment of the child's birth, a certain legal relation must

always have subsisted between him and his parents, from which either

the possibility or the impossibility of legitimation by a subsequent

marriage must result. But this possibility or impossibility is in turn

conditioned by the existence of the child
;
and in this, as in every

legal relation, we must look to its commencement ;
i.e. in the case

before us, to the birth of the child. The laws of the place where the

birth of a child actually takes place, exclusively determine, therefore,

whether he can be legitimated by subsequent marriage.
11

' This process of reasoning leads to the same result to which many

jurists have come by a different way.
12

' 38. Some examples will further illustrate this theory. In F.

J. de la Goestiere
13 a case occurs, in which a certain Jeanne Peronne

Dumay, from Flanders, had borne an illegitimate child to a certain

Conty de Quesnoy, of Picardy, in France. The parents afterwards

went to England, and were there married. The question arose,

whether the natural child was to be held as legitimated by the French

law, and capable of succeeding to property left by his father in

France ? It was decided that the child had lost nothing of his

original capability of being legitimated by the subsequent marriage

of his parents ;
and the place of entering into marriage could be

regarded only in so far as concerned the solemnities there required.
' The converse of this is found in a case decided by the courts of

Story, 87 ; Burge, i. p. 102.
10 Tittrnann (de compel, legg. extern, et domest. in deftn. juribiis con-

jugum, Halle 1822), 17, seems to be of a different opinion :

' Si quis

Anglus, juncto post natum filium in Anglia matrimonio, vel ipse in Saxonia

sedem figit, vel films, hie in foro Saxonico legitimis accensendus esse vide-

tur liberis. Ea enim est apud 7ios matrimonii vis. Fac vero, Saxonem cum
liberis per subsequeus matrimonium legitimatis in Angliain doniicilium

transferre, legitimi et in Anglia, opinor, habebuntur liberi, quoniam id jus

acquisiverunt in Saxonia. Nee, si Angli illius filius, qui vi matrimonii inter

parentes iiiiti et domicilii in Saxonia fixi legitimatus est, in Angliain redit,

jus in Saxonia acquisitum amittere videtur.'
11

Alef, 40, seems to be of the same opinion.
12

Comp. Bouhier, Cout. de fiourg. c. 22, 4-10; Boullenois, i. 62, ii.

10; Merlin, tit. Legitimate, sect. 2, 11, p. 865
; Soefve, Nouveau Recueil

de plusieurs Questions Notables, torn. 2, c. 4, c. 20.
13 Journal des Principales Audiences du Parlement, torn. 3, L. 2, c. 17.
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Scotland.
1 * Alexander Ross, a Scotchman by birth, had begotten in.

England, where he was domiciled, a natural son by an Englishwoman.
The parents afterwards travelled to Scotland, and there contracted

marriage with each other. The natural son claimed in the Court of

Session, as having been legitimated, certain immoveable property of

his father, situated in Scotland
;
but the action was dismissed in the

Court of Appeal, on the ground that the status of illegitimacy, and

consequently an incapacity to be legitimized, had been impressed

upon him by the English law as the lex originis ; and this incapacity
could in no way be removed by the accidental celebration of a mar-

riage in Scotland.
15

'
39. If the theory above stated is admitted as correct, it cannot

be contended that the operation of legitimation per subsequens matri-

monium is to be restricted in regard to such immoveables as are

situated in a country which does not recognise legitimation by subse-

quent marriage. Some have been led into this error by the doctrine

of real statutes.

' It is not at all the province of the so-called real statute to declare

who is legitimate, and who is not
;

if so, it might expatiate over the

whole subject of personal status, which would be quite inconsistent

with the nature of the real statute.
' The adherents of this opinion arrive also at singular results. For

while they make the real statute decide the matter of legitimacy in

reference to immoveables, they apply the personal statute in respect
to moveables situated in the same state. Must it not happen in this

way, that the same person in the same state is to be regarded as at

the same time illegitimate and legitimate ?

' The case is somewhat different when the real statute is expressly

opposed to the legitimation in a prohibitive form. Thus, in England,

e.g., it is the common law that no one can succeed to land in England
who has not been born in lawful wedlock. 16

' 40. It has been doubted whether a subject legitimized by the

rescript of his sovereign is to be held as legitimate in foreign
countries. The question, it seems to me, must be unconditionally
answered in the affirmative. If the legitimation is effectual accord-

ing to the laws of the country where the person legitimated has his

domicile, why should it not exert the same virtue everywhere, since

it rests on no other foundation than an application of the law of the

domicile as to status, in conformity with that law ?
17

14 Fac. Coll. 15 May 1827
;
4 W. and S. 289

; Burge, i. 108.
15

Burge, i. 108, cites other similar decisions. 4 W. and S. 289 : SheJ-
den v Patrick, Diet, voce Foreign, Append. 6, 1 July 1803. See Munro v
Munro, I Rob. App. 492, 7 Cl. and F. 842. In these cases, the domicile
of the parents at the time of the marriage was regarded as the criterion.

16
Mirror, fo. 16 ; Bracton, 63

; Glauville, by Beames, p. 180
;
2 Inst.

96 ; Burge, i. 110
; Story, 87.

17 Anton, de Rosellis, tract, de Legit, (in Oceano Juris), 1. 2, n. 24.
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' The arguments urged against this appear to be untenable. Some

say, to admit the validity cf such a legitimation abroad, would be to

confer on the governor of the country where it is granted the right
of disposing of immoveable property situated in foreign states

;
be-

cause the person so legitimated might acquire, as legitimate, rights
in immoveables, which previously, as illegitimate, he would not have

had. 18 Those who thus argue evidently make an entirely perverted

application of the real statute
; they entertain a view of it which has

never been recognised in practice. The lex rei sitce, in principle, does

not affect in any degree the status of foreigners.
19 In the circum-

stance that effect is given, in reference to immoveables situated

abroad, to the due and effectual legitimation of a foreigner, by re-

script, according to his own domestic law, it is not implied that the

governor of that country is invested with any power of disposal as to

these immoveables. His act operates only upon the status (Er dis-

ponirt lediglich liber den Status).
'Nor can any weight be given to the argument that, e.g., it would

thus be allowed to the foreign prince to confer on his subjects the

character of legitimacy in necem of the subjects of this country. This

proposition may more fairly be inverted, and expressed thus : Why,
then, is the foreigner held illegitimate in this country ? The native-

born subject will say : Because the law of his domicile declares him
so. To which it may be replied : Good

;
if this law prevails to make

him illegitimate, it must then prevail also for the contradictory of

this, so as to make him legitimate. This is also the view taken in

practice.'
20

BAR.

' RELATIONS BETWEEN PARENTS AND CHILDREN.

101.

' The purely personal relation between parents and legitimate chil-

dren is, like the personal relation of the spouses, and under the same

limitation that no one can make effectual in any country rights which

are there regarded as contrary to morality, or public decency and

order,
21

to be judged according to the law of the domicile of the parties

concerned.
22

18 Cf. Alef, 39
; Voet, de Statut. sect. 4, c. 3, 15, p. 138

;
Le Bret,

Quest. Notables, liv. 3, decis. 7 ; Boullenois, i. 64.
19 Maurenbrecher's Lehrbuch der heutinen yemeinen Deutsclien Reclits,

126.
20

TVeniug-Ingeuheim, LelirlucJi des gemcinen Civilredtts, 22
;
Muhlen-

bruch, D. P. 72.
21

E.g. the right of parents to chastise. Wlichter, ii. p. 188.
!2
Argentrseus, No. 7

; Phillips, D. Privatrecht (Berlin 1846), 24, p. 189.

The actual domicile, not the domicile at the birth of the child, determines
as to the religious education of the children

, yet, in case of doubt, a
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' PATERNAL POWER ITS CONSTITUTION BT BIRTH LEGITIMATION.

102.

' The question whether a child is born in wedlock, and is thus sub-

ject to the paternal power, must be judged by the laws of the place
at which the father had his domicile at the time of his child's birth

;

23

for the place of the marriage is here of no importance.
' The effect of the various presumptions which exist as to paternity,

is to be determined according to the same laws
; they are not rules

for the persuasion of the judge, which are subject to the lex fort,
2 *

but actual rights of the child.
25 The reasons for this view can be

assigned only in treating of the law of procedure ;
here we can only

suggest how hazardous it would be if the child could not rely for the

evidence of his legitimacy on the presumptions which were decisive

at the time of his birth, or if different judgments should be pro-
nounced in different countries as to legitimacy.

'If a particular form is required for the acknowledgment of a

natural child, the rule locus regit actum takes effect, so far as the

intention to recognise the child comes into consideration, which may
certainly in some circumstances be questionable in regard to an act

essentially belonging to the law of the domicile of the person making
the recognition.

26

' The legitimation of natural children, whether by subsequent

marriage or by an act of the sovereign power (rascriptum principis),

is nothing but the legal equalization of certain illegitimate children

with the lawful children. That positive law, therefore, which deter-

mines as to the rights of the lawful children, must be the rule also

permanent determination obtained according to the laws of the earlier

domicile, must be maintained also at a new domicile, although contracts as

to the religion in which the children are to be brought up may be null, accord-

ing to the laws of the new domicile. This is unquestionable in Hanover,

according to the analogy of the transitory provisions in the ordinance of

31st July 1826 (G. S. 1. p. 174). As to the laws of different states on this

subject, see Foelix, ii. p. 497 ; Unger, (Exterr. Privatrecht, p. 195. Cf.

Savigny, supra, p. 302. The relation of servant and master follows the

rules of the law of obligations.
23

Bouhier, ch. 24, No. 122
; Giinther, p. 732

; Walter, 46
; Gand,

No. 430 ff.
; Savigny, p. 338

; Unger, (Esterr. Pr. R. p. 195
; Burge, i. 89

;

Fcelix, i. No. 33, p. 79.
24

Burge, i. 88, is of a different opinion.
25 See Bar. infra, 123. Bouhier and Foelix adopt this view. Even

Burge admits that the so-called prtesumptiones juris et de jure, such as that

of the Code Civil, art. 314, to rebut which no proof, however strong, is

admissible, are not mere rules for determining the force of the evidence

on the mind of the judge.
20

Gand, No. 436. A child begotten and born of foreigners in France

may avail himself, in proving his legitimacy, of an Acte de Naissance

executed in France, and also of the kind of evidence competent in his own
country. Foelix, I.e. and No. 73, Demangeat.
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for the legitimation of natural children
;
and as the former are sub-

ject to the laws of their father's actual domicile, so this is to be

judged by the laws of that domicile 27 which the -father has at the

time of the event constituting the legitimation.
28

' Some writers have adopted the view that the time of birth alone

determines the question, because birth itself confers on the child,

finally and conclusively, the quality or capacity of being legitimated

in a particular way, or of not being legitimated at all (die Eigenschaft

ob und wie es gliltig legitimirt werden kb'nne),
29

or, as it has been

said, because the birth of the child itself founds a certain legal re-

lation between him and the father, which must be judged only ac-

cording to the positive laws under which it has originated.
30 But

although the birth of the natural child may impose certain obligations

on the man who has had carnal connection with the mother before

the birth, and to this extent the birth of the child originates a legal

relation between him and the reputed father, yet that is precisely

the meaning of illegitimate birth, and the matter with which alone

we have here to do; that is, the existence of a. family relation to the

father is denied. From the purely arbitrary expression,
"
capacity or

incapacity of the child to be legitimated," nothing can be inferred.

One might with equal justice assert that, if the law, at the place of

birth, forbids marriage between first cousins, and the child is thus

declared incapable of such a marriage, he cannot, in consequence of

his original incapacity, even after the acquisition of another domicile

the laws of which contain no such prohibition, contract such a union

with a person domiciled there. Neither can it be argued that, ac-

cording to the view we have taken, the father may choose, before

entering into the marriage with the mother of the child, a domicile

disadvantageous to the latter. For on the one side the legitimation

depends on the voluntary recognition of the father;
31 and on the

27 The place where the subsequent marriage of the parents is entered into

is of no importance. See Wheaton, i. Ill, and the authors cited below.
28 If the child has acquired a special domicile or a nationality of his own,

legitimation cannot take place against his will (or that of his guardians),
unless it must necessarily be submitted to by the laws of his special domicile.

Gand, No. 446. It is otherwise in regard to the rights of the mother.

Here, as a proof of the birth is possible, the will of the child is immaterial

as to the leading of this proof. Gand, No. 458.
29

Merlin, Quest, de Dr. art. Legitimation, 1
; Story, 93. Cf. Burge,

i. 102, 106, 107. It appears, however, that the English decisions there

referred to depend, not on this principle, but on the circumstance to be

illustrated below, note 35. The decision of the Court of Caen, Nov. 18,

1852, given by Demaugeat (Foelix, i. 97, n. 6), that the child of an Eng-
lishman and a Frenchwoman born in England is not legitimized by a sub-

sequent marriage of its parents, is not, as it is there stated, at variance with

the view here adopted ;
it would only be so if the Englishman had after-

wards got himself naturalized in France.
30

Schaffner, pp. 50, 51, ante, p. 309.

3 1
Savigny, ante, p. 302.
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other side, if a recognition of the child, made at a previous domicile,

has actually given a right conditional on the subsequent celebration of

a marriage, this right is not lost, according to our view of the law, by
the transference of the domicile;

32
for although the laws of the new

domicile do not assign the same effect to a recognition made within

their territory, yet they will by no means refuse to a declaration

emitted under the authority of other laws the efficacy which originally

belonged to it.

' The effect of legitimation, when it has taken place by the law

of the domicile, must extend also to the succession to immoveables

situated abroad,
33

so far as this depends only on the question whether

the child is to be regarded as legitimate.
31 The decisions of the

English courts 35
differ from this doctrine; and notwithstanding

that they adopt the view, that a child who is not legitimate by the

law of the domicile is excluded, irrespective of the laws of the locus

rei sitce, from claiming as a legitimate child, the succession to im-

moveables, they yet require for such successions that the child shall

be held legitimate also according to the lex loci rei sites.
36 These

decisions are explained in the following manner: The English law

gives no action against the father for recognition or acknowledg-

32 It is not quite exact to say that the domicile of the father at the time
of the marriage shall decide (Savigny, ante, p. 302

; Walter, 45; linger,
i. p. 197). The decision given in Schaffner, pp. 51, 52, may be reconciled

with the view here adopted, but not with that which takes the domicile at

the time of the marriage as the criterion. According to the view of the

text, the child may avail himself of the laws of that one among several

successive domiciles of the father which are most favourable to him. But
the fact of birth per ye constitutes no family rights in the child against the

father. Savigny (supra, p. 302, c) observes as to the Allgem. Preuss. Land-
recht :

' The Prussian law certainly regards the proof of mere concubitus
within a certain time before the birth as evidence of paternity (A. L. R.
ii. 1, p. 1077). Yet in the case of legitimation it makes the rights of legi-

timacy begin with the solemnization of the marriage (A. L. R. ii. 2, p. 598).
Hence, according to the spirit of the Landrecht, legitimation cannot be
admitted if the father changes his domicile before the solemnization of the

marriage, into a country where the common law prevails, and then refuses

to acknowledge the child.'
33

Schaffner, p. 53
; Bouhier, chap. 24, No. 123 ; Giinther, p. 732

;

Hommel, Rhaps, Qusest. ii. obs. 409, No. 3
; Hert, iv. 14

; Boullenois, i. pp.

62, 63, 130, 131.
34

Story is in favour of this opinion, 87 o, 105 ;
and Lord Brougham

(in Story, 93, No. 93). Cf. judgment of the Supreme Court of Appeal at

Oldenburg, 5 March 1853, Seuffert, vi. 433, 434 :

' What children are to be
held as legitimate, and what as validly legitimated, is determined by the

laws as to legitimation existing at the time of birth. But the laws of the

domicile of the deceased decide as to succession of legitimated children as

well as that of children born in wedlock.'
35

Burge, i. 109, adopts the principle of these decisions.
' The personal

quality or status of the person, if it constitutes his title to succeed to real

property, must be that which the lex loci vel rei sites has prescribed.'
36

Story, 87, a.
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merit even to the legitimate child : the illegitimate child recognised

by the father has against him the same rights as a legitimate child,
37

and the legitimacy of the child who has been acknowledged by his

father comes under consideration only as a prejudicial point in ques-

tions of succession. The exclusion of acknowledged children born

out of wedlock does not therefore rest (as e.g. in the modern common
Eoman law) upon the legal uncertainty, only removeable by legiti-

mation, whether the children are really the offspring of the alleged

father, but on the imperfect capacity for rights which exists in the

case of illegitimate children 33 in the older German law, and in many
Lehnrechte. Just as one in his native country, if such a Lehnrecht

prevails there, cannot claim the succession of a fief (Lehn) in

virtue of the legitimation conferred on him by his own sovereign,

which is complete and conclusive for all other relations
;

so the

foreigner, who has no greater capacity for rights than the native

Englishman, is not entitled to acquire landed property in England,
since principles of feudal law have their absolute authority in regard
to land.

39 That one whom the lex domicilii declares incapable can-

not, irrespective of the English law, succeed ab intestato to landed

property in England, is explained by the fact that in such a case

the lex domicilii denies the relationship between the ancestor and

the descendant; and relationship must be judged according to the

lex domicilii, and is the ground and condition of succession to im-

moveables in England.
' The imperfect capacity for rights which in the middle ages, and

afterwards even in modern times, often attached to those born ille-

gitimate, illustrates also the opinion of the older writers, which con-

fined the effect of the legitimation bestowed per rescriptum principis

to the territory of the granter,
40

especially as the legitimation, even

37
Burge, i. 90

; Blackstone, i. 451
; Stephen, ii. 269. In respect of the

succession to moveables also, the bastard is held as filius nuttius ;
but the

Crown can make a special disposition. Stephen, ii. 187.
38 The exception which the English law makes in the case of a Bastard

puis ne is only referable to principles of equity.
39 Cf. above, 27, for the principles as to the capacity for rights. The

reasons assigned in England for this decision are not conclusive, as indeed

Lord Brougham has shown. In particular, the words of the Statute of
Merton, which is appealed to on this point, and which requires birth ' in

lawful wedlock,' only lay down generally the requisite of legitimacy. And
in like manner, it cannot be argued that we are here dealing with a pro-
hibitive law, because confessedly there are even prohibitive laws which
are without cavil enumerated among the personal statutes. A similar

decision to that given in England is found in Molinseus, ad Consuet. Pan's.

8, gl. 1, Nos. 36, 46; and Bouhier, ch. 24, No. 123 ff., for the case in

which a statute calls to the succession only children
' nes en loyal

manage.'
40 Alb. Brun. De Statut. art. xiii. 51 ff. :

' Et ideo differt (legitimates)
a legitimo tanquam imago ab eo, cuius imaginem reprsesentat. Et prop-
terea, Salycetus dixit, quod legitimatio non facit esse essentialiter legitimum.'
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within the dominions of the prince who conferred it, had only the

effect that the succession of the legitimating was not confiscated by
that prince, and passed to the relatives, by dispensing with the older

German rules of law, which permitted bastards neither to inherit nor

(within a certain limit) to leave an inheritance.
41 In most territorial

laws in modern times 42
illegitimate birth no longer creates a dimi-

nution of the capacity for rights, and lawful birth only bestows the

concrete rights depending on relationship. Even, therefore, if we
extend the efficacy of a legitimation granted by rescript to the suc-

cession to foreign immoveables, it would be erroneous to speak of

legitimation in this manner, as if the sovereign disposed of landed

property not situated in his own dominions
;

43 and as a foreigner is

illegitimate among us when he is so by the law of his domicile, he

must also be held to be legitimate when the law of his domicile

declares him to be legitimate.
44 On the other hand, legitimation so

conferred in a state of which the father is not a subject, can consti-

tute no rights of relationship as against him. 45
If the child has a

different domicile from the father, then, in order to establish the

rights of the latter as against the child, legitimation must be admissible

also according to the law to which the child is subject.
46 But this

condition flies off when the child (of course under the sanction of

guardians) removes to the domicile of the father.'

HEFFTER.

Heffter, like most other writers on public international law (7)s
Europdische Volkerrecht der Gegenwart, 4th ed. Berlin 1861), treats

Bald. Ubald. in L. 1, C. de S. Trin. No. 75
;
Chassenasus in consuet. Bur-

gund. Ruhr. ix. in tit. des mains mortes, verb, va demeurer, Nos. 17, 18
;
P.

Voet, iv. 3, 15
; Argentraeus, No. 20

;
J. Voet, de Stat. 7

;
Bartol. ad

L. 1, C. de S. Trin. ; Alef, No. 59
; Cocceji, de Fund. v. 7, 8

; Boullenois,
1. S. 64. Cf. Bouhier, ch. 24, No. 129.

41
Chassenseus, I.e. llubr. viii. in tit. des Successions de Bastards, verb, ab

intestat. Nos. 32, 41, 250
; Mynsinger, Observ. Cent. iii. obs. 26, Nos. 7, 8,

11 ; Gerber, D. Pr. R. 39.
42

Except in regard to Lehnrechte. Cf. Gerber, 110.
43 Several of the writers quoted in note 40 adduce this argument.
44

Schaffner, p. 55
; Wening - Ingenheim, 22

; Muhleubruch, 72
;

Giinther, p. 732
; Hommel, Rhaps. Qu. ii. obs. 409, No. 3

; Supr. Court of

Appeal at Kiel, 2 Feb. 1853 (Seuffert, 7, 399).
' The legal efficacy of a

legitimation granted by a foreign sovereign extends also to the foreign
estate of the deceased.' One who is legitimated at his domicile per re-

scriptum principis must therefore be held as legitimated in France also,

although the Code Civil does not recognise a legitimation per rescriptum.
Cf. Code Civil, art. 331-333 : Zacharia, Civilrecht, iii. 370.

45
Judgment of the Cour d'Appel de Paris, 11 Feb. 1808 (Sirey, 8. 2,

p. 86). Such a legitimation certainly confers a complete capacity for

rights as to all legal relations pertaining to the territory of the sovereign
who grants it, if the bastard enjoys there only an imperfect capacity for

rights.
46 Cf. above, note 29.
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only cursorily of the conflict of laws. In his chapter on Municipal
Law

( 37, p. 73) he lays down the principle, that '

every legal
relation which has sprung up tinder the sanction of a competent
state is an accomplished fact for every one

; only no state is thereby
obliged to allow to that fact the same effects as the other state allows

or determines.' Each may fix, by positive law, the consequences of

particular legal relations within its own territory at its own discretion.

If, however, it does not lay down such a positive rule, it is to be
assumed that it intends a legal relation originating abroad to have its

original force and effect.
' But never can a legal relation be forced

upon another state which that state reprobates ;

47 never can a legal
relation be made to operate to effects which are repugnant to the

legal system of the country,
48 or to effects which are only permitted

to its own domestic relations
;
never is the mere legal fiction of one state

obligatory for another which does not possess such a fiction** although
indeed further legal relations, which have already originated abroad
on the basis of such a fiction, cannot be denied effect so far as they

actually exist.
50 But it can by no means be maintained that the very

existence and conditions of a legal relation which has sprung up in a

foreign independent state, are to be judged entirely according to its

own law by every other state where the consequences of it come into

question. A state would thus give to its own law an ultra-territorial,
and even a retroactive force.'

See further on this subject, the authorities cited in 377, note (c),

above, p. 284, and also Thibaut, Versuche, i. No. 10
; Jordseus, Diss.

duce de legit, in Fellenberg, Jur. Ant. ii. No. 17 ;
Shaw v Gould (in re

Wilson's Trusts'), 35 L. J. 243, H. of L. 37 L. J. Ch. 433 ; Goodman
v Goodman, 2 K. and J. 595 ;

In re Wright's Trusts, 2 K. and J.

597, 25 L. J. Ch. 621 ;
In re Don's Estate, 27 L. J. Ch. 7. 98, 4 Dr.

194
; Boyes v Bedale, 1 H. and M. 798

;
Skottowe v Toung, 40 L. J.

Ch. 366, L. R. 11 Eq. 474; Foote's Private International Law, p.
39 sqq. ; Dicey On Domicile, p. 181 sqq.

47 Thus no Mussulman can appeal in a Christian state to the law of

polygamy in his own country as warranting him in entering into a poly-
gamous connection. No foreigner divorced quoad vinculum in his domicile
can contract another valid marriage in a state which repudiates this kind
of divorce.

48 Thus e.g. the paternal power of a foreigner over his children must be
modified according to the laws of his residence.

49
E.g., no judicial declaration of death (Todeserklarung) can supply the

place of actual proof of death for other states, which have not this institu-

tion at all, or have it in another form
;
no legitimation of a natural child

can come in place of the proof of legitimacy requisite in another state. Are
these not questions of evidence, as here stated, and therefore in this country
governed by the lex fori?

50
E.g., a succession, which has already taken effect, to the rights of one

judicially declared dead (eines Todterklarten).
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SECT. XXXVIII. ( 381.)

VI. FORMS OF JURIDICAL ACTS (LOCUS REGIT ACTUM).

After the foregoing examination of the several legal rela-

tions with respect to the local law applicable to them, the

exposition of a special rule of law still remains. This rule

must be spoken of separately and at the close of the whole

inquiry, because it is applicable to the most numerous and

most important of the legal relations which have been dis-

cussed.

It relates to the positive forms of expressing intention that

are often prescribed for juridical acts (a). In this matter,

collisions between different local laws occur very frequently
and in many ways. One law may prescribe a positive form

as necessary, another may require no such form
;
or forms

may be required by both laws, but different forms. In all

such cases the question arises : What local law is applicable

to the particular legal act in respect of its form ? From this

alone, in many instances, is the validity or invalidity of the

act to be discovered.

If we consider this question from the general point of view,

^frorn which the whole foregoing inquiry has been conducted,

we can hardly hesitate as to the answer. We must, as it

seems, judge of the requisite form according to that local law

to which the juridical act is itself subject according to the

rules already laid down. Thus, in this view, contracts must

be made according to the statutory forms of the stipulated

place of fulfilment
;
testaments according to the forms which

prevail at the domicile of the testator
; marriages contracted

according to the forms required at the domicile of the husband.

The observance of this rule is subject neither to doubt nor to

difficulty, if the juridical act is performed at one of these

places. But it very often happens that the preparatory

arrangements for the act take place at another and, it may be,

a very distant place ;
and this circumstance may result in the

greatest difficulties.

At the place where the juridical act is to be completed, it

will often be very difficult to discover with certainty the legal

(n) As to the nature of these forms, see above, vol. iii. 130, 131.
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forms of that other place which properly regulates, or, if they
are known, to apply them practically ; indeed, this will often

be quite impossible, as must be apparent in the following

example : If a Prussian becomes ill in France, and wishes to

make a will, he must, according to the rule provisionally laid

down, obtain the co-operation of a court of law, because the

Prussian law recognises none but judicial testaments. But in

France no court has authority to take part in making a testa-

ment, since such matters are only competent to notaries (5).

Hence every Prussian would be obliged altogether to abstain

from making a will, perhaps to the great disadvantage of his

family.

The great hardship of these circumstances is obvious.

Juridical acts sometimes become impossible, and still oftener

incur the risk of invalidity from imperfect execution
;
and all

in consequence of forms imposed by positive law, certainly
not for the purpose of hampering and hindering the ordinary
course of civil affairs. This consideration has, since the six-

teenth century, introduced with ever increasing consent l
a

universal consuetudinary law, which takes the place of the

provisional rule above stated, and removes the difficulties that

attend it. This new rule is thus expressed : Locus reyit

actum ; and it means that the form of a juridical act shall be

considered satisfactory, if it be in accordance with the law of

the place where the act is done, even if another form is pre-
scribed by the law of the place where the legal relation itself

has its seat. This rule is unanimously acknowledged by the

writers of various periods and nations (c).

We have now to consider more minutely the application of

this important rule to the various kinds of legal relations.

From the general form of expression employed, it might

readily be supposed that it is applicable to all relations, and

(6) Code Civil, arts. 971-979.
1

[Bar, 34, shows that the customary reception of this rule was con-

siderably earlier than the sixteenth century. He also traces its origin to

the custom of authenticating contracts and other legal acts in a judicial

manner, and the maxim,
' Acta facta coram uno judice fidem faciunt apud

alium.']

(c) P. Voet, sect. 9, c. 2, 9
;

J. Voet, 13-15
; Hert, 10, 23

;

Eichhorn, Deutsches Recht, 37
; Story, 260, 261

; Fcelix, p. 97 foil,

[ed. Demangeat, i. 149] ; Schiiffner, 73-85
; Wachter, ii. pp. 368-380,

arid p. 405 foil.
; [Bar, 35, n. 2, where many other authors are cited.]
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that it is in all of equally important and frequent use. More

accurate consideration, however, will in some measure restrict

this notion.

I. Hardly any application of the rule will take place where

the status of the person is concerned
;
for the mere expression

of will, to the legal form of which alone the rule refers, has

here little influence. Thus it would be quite a mistake to

suppose that a minor could attain majority, or an infamous

person be rehabilitated in a foreign country by a declaration

of the supreme authority in that country, according to the rule

locus rcgit actum. For these changes of status are not wrought

by any expression of will by the party interested, for the form

of which only it is necessary to provide. They can arise only
from a voluntary resolution of the supreme power in the state,

and of that power to which the party interested is subject.

II. Neither can this rule have any important influence on

juridical acts relating to the law of things, and that for the

following reason : It will be remembered that a very thorough-

going distinction in the acts of men was noticed above for a

different purpose (p. 201). There are acts which are every-

where equally possible, so that it depends only on accidental

circumstances whether they are done in one place or in another.

Among these are obligatory contracts, the execution of a will,

etc. There are, however, other acts which, by their very nature,

can be done only at one place. Among these are the most

numerous and important acts belonging to the law of things.

In that department the lex rci sitcc always governs ( 366),
and the acts, so rich in consequences, that fall within it are

generally so intimately connected with the thing itself on

which they operate, that they can only be conceived as taking

place where it is situated. Of these acts the chief is tradition

(delivery) ;
and there are also a variety of merely formal acts,

such as judicial cession, recording in the registers of hypo-

thecs, etc., which can only be done before a public officer

fixed at a particular place. The rule locus rcgit actum applies,

by its very nature, only to acts of the first kind, because only
in these can the place where the act is done chance to be

different from the true seat of the legal relation, and thereby

require such an artificial expedient. But for the same reason

it is not applicable to the most numerous and important acts
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concerning the law of things. Nor is this remark confined to

immoveable things, bnt it is true as to moveables also, in

which likewise tradition is impossible except at the place
where they are.

2 But in the case of moveable things this

circumstance is less important and less prominent, because the

possessor can at any time change their place at his own

pleasure, so that they are at once subjected to a new lex rci

sitce.

The reason why the rule does not apply to real rights is

therefore essentially the same with that which operates in

regard to the status of the person. It is that in real rights it

is not the will per se that determines, but everything depends
on the relation in which the person stands to the thing as the

object of the real right. This relation then may, according to

the terms of many positive laws, consist in a mere declaration

of intention
;
but that circumstance is in itself accidental, and

alien to the essence of the real right.

III. There is nothing to prevent the most extensive

application of our rule to obligations, and particularly to

obligatory contracts (cl), although this kind of application is

less frequently spoken of. Some examples will illustrate

this.

In many positive laws special forms are required for obli-

gatory contracts as to immoveables (which contracts are quite

distinct from the transference of property), while the Eomaii

law knows nothing of such forms. According to our rule,

then, there is no doubt that the validity of such an act must

2
[See RMnson \ Bland, 2 Burr. 1079

; Foote, Priv. Internat. Law, pp.

153, 252
;
and supra, pp. 183, 184, 367, note.]

(rf) Wachter, ii. p. 405. [See above, 371 A, 372, Note A
;
and see

the cases as to the requirements of foreign stamp laws (Alves v Hodgson,
7 T. R. 241

; Clegg v Levy, 3 Camp. 166 ; Bristowe v Sequeville, 5 Ex. 275,
discussed by Foote, pp. 275, 279 sqq.). See also the true doctrine on that

point explained in Yalery v Scott, cited in Note A to 372, supra. In that
case the Lord President Inglis also said, referring to Erskine, List. iii. 2.

39-42 :

' A deed executed abroad may be valid here if made, (1) according
to the forms prescribed by our own statutes, or (2) according to the forms
of the country where the deed is executed. But it does not follow that a
deed falling under the second category is a foreign deed (i.e. constitutes a

foreign contract or will). It may be a Scotch deed, and the two cases

referred to by Erskiue are merely cases where the deeds were allowed to be
held as if made in proper Scotch form, because they happened to have been
executed in a foreign country.' See also Purvis'

1

Trs. v Pure is' Exrs.,

infra.']
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depend on the law of the place where the contract is made,
without respect to the lex rei sitce? I notice this case specially,

in order to observe that the Prussian law expressly requires

the contrary (e). Here, therefore, there is a decided exception
to the rule locus regit actum, purposely and knowingly enacted.

The authority of merchants' books as evidence is to be

judged according to the law of the place where the books are

kept (/). Their probativeness, indeed, appears to belong to

the law of process, and hence to be properly subject to the

lex fori. But here it is inseparably connected with the form

and effect of the juridical act itself, which must here be

regarded as the preponderating element. The foreigner who
deals with a merchant belonging to a place where mercantile

books are probative, subjects himself to its local law.

The formal validity of every signature on a bill is judged

by the law of the place where that signature is affixed
(</).

IV. The most important, and from an early period the most

generally discussed, application of our rule, is that which

relates to the making of a will, when the testator happens
to be away from his domicile. On this question, as far as

concerns the rule itself, there has long been a general con-

currence
(Ji).

There are, however, two deviations from this application of

3
\_Govan v Boyd, 1790, Bell's Ca. 223. For a full discussion of the rule,

see Earl of Hopetoun v Scots Mining Co., 1856, 18 D. 739.]

(e) Ally. Landrecht, i. 5, 115 :

' In all cases in which immoveable things
their property, possession, or use are the object of a contract, the laws

of the place where the thing is situated must be observed in respect of the
form

;

' but the Prussian law requires writing in all contracts as to land,
which is not indeed said expressly, but follows undoubtedly from i. 5, 135,
i. 10, 15-17, i. 21, 233, and also from the fact that the object of such
contracts will almost always be worth more than fifty thalers (i. 5, 131).
On the other hand, the maxim locus regit actum is the rule for contracts in

general (i. 5, 111) ;
and this rule is recognised in regard to contracts as

to moveables entered into out of the country, even if the action is before
Prussian courts : i. 5, 148.

(/) Judgment of Ober-Appellation sgericht at Cassel, 1826
; Seuffert,

Archiv, vol. i. No. 132. [See contra, Leroux v Brown, 12 C. B. 801
;

Phillimore, iv. 440 sqq. ; Westlake, 171 sqq. ;
Kent's Com. ii. 459

;

Sugden, Laic of Vendors and Purchasers, 128, 139 (14th ed.).]

(g) Judgment of Revisionshof at Berlin, 1844
; Seuffert, Archiv, vol. ii.

No. 121. [See above, 373, Note B.]

(A) Rodenburg, tit. 2, c. 3, 1-3
; Vinnius, Selects Qua>st. ii. 19

; Hert,
23

; Wiichter, ii. pp. 368-380. In the time of Durantis the question was
still much controverted. Speculum, ii., tit. de instrum. edit. 12, Num. 16.
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the rule. In the countries subject to English law, the rule is

indeed held to govern, but yet the testament is not effectual as

to inimoveables situated abroad (i). The distinction between

moveable and immoveable estate appears, however, to have
still less meaning and reason in regard to the application of

this rule than in other respects. A modern writer adds the

following limitation : The will shall be valid if the testator

dies abroad
;
but if he returns home, it loses its validity, at

least in the case in which this kind of testament is unknown
in the law of his own country (&). I do not think that this

restriction can be justified on principle, and it seems to have

met with no approbation from other writers. Yet a prudent
father of a family would certainly do well to make a new will

on his return home, in order to be quite secure against every

possible future objection on this ground.
4

V. It is generally admitted that our rule applies to the

constitution of marriage (Z). Yet the matter seems to me not

free from doubt. If the inhabitants of a country, the law of

which requires merely juridical (civil) forms for the constitu-

tion of a marriage, enter into a marriage abroad, the matter is

subject to no doubt. But it is different with the inhabitants

of a country the law of which connects marriage with the

(0 Story, 474, 478. [See M'Laren, Law of Wills and Succession,
vol. i. pp. 26-28

;
31 and 32 Viet. c. 101, 20 sqq. ; Jarman, On Wills,

p. 1
; Burge, iv. 218 sqq. ;

Bremer v Freeman, 10 Moo. P. C. 312
;
Purvis

1

Trs. v Purvis
1

Exrs., 23 D. 812; 24 and 25 Viet. c. 114, infra, note 4.

Now Scotch land may be validly bequeathed by a will valid by the lex loci

acfus, the peculiar requirements of Scotch law as to the conveyance of land
mortis causa having been removed by 31 and 32 Viet. c. 101, s. 30.
Conners Trs. v Connel, 1872, 10 Macph. 627.]

(A;) Eichhorn, Deutsches Recht, 37.
4
[With regard to the wills of British subjects, it is enacted by 24 and 25

Viet. c. 114, that a will of personal estate made out of the United Kingdom
by a British subject wherever domiciled at its date or at his death, shall be
admitted to probate or confirmation if made according to the forms re-

quired either by the place where it was made or by the law of the testator's

domicile, or by the law then in force in that part of the Queen's dominions
where he had his domicile of origin (s. 1). And that every will of personal
estate made within the United Kingdom by a British subject shall be
admitted to probate or confirmation if made according to the law of the

place of making (s. 2). See Pechell v Hilderley, 38 L. J. P. and M. 66,
L. R. 1 P. and D. 673

;
Cottrell v Cottrell, L. R. 2 P. and D. 400

;
La Croix.

L. R. 2 P. and D. 95, 46 L. J. P. M. and Adm. D. 40.]

(0 Hert, 10
; Schaffuer, 100, 101

; Story, 121 foil. It is re-
markable that the theory and practice of the English law seem to be

singularly correct on this point.
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ecclesiastical ceremony. For such a law has a basis in religion

and morality, and is therefore of a coercitive nature
( 349).

For this reason I would hold the repetition of the ceremony
in the country to which the parties belong to be necessary,

not, however, because it must be presumed that the spouses

had concluded their marriage abroad in fraudem legis, which

purpose may not have existed at all, or at least may not be

susceptible of proof. If, however, the marriage ceremony is

repeated, then, even according to the principles of the common

law, the marriage must be regarded as valid and effectual

during the intermediate period. This stricter principle, how-

ever, can in no case be applied to the subsisting marriage of

persons who immigrate into such a country. For a law to

such an effect, with its coercitive nature, affects only the

constitution of marriages, not the continuance of those already

subsisting.

In conclusion, some general observations are still to be

added.

Many have maintained that our rule does not hold if a

transaction is effected abroad in order to evade domestic laws

(in fraudem legis), for instance, to avoid greater expense
connected with the juridical act, the use of stamped paper,

etc.
(111).

Others have rightly rejected this restriction (n}.

Such evasions can be guarded against by other means
;
in

particular, by fines. There is no sufficient reason for making
the validity of legal acts depend on such a question, and, at

all events, it would require a positive law to produce this

result.

A very important question concerns the proper position of

this rule : Is the observance of the form in use at the place of

the act unconditionally necessary, or is it merely facultative,

so that the person doing it has the choice either to observe

this form, or that of the place to which the juridical act

(n?) J. Voet, 14; Fcelix, p. 105 [ed. Demangeat, i. 161].

(n) Schaffner, 85. [On this subject, see Lord Meadowbank in Utter-

ton v Tewsh, Ferg. Con. Rep. 63 sqq. ; Westlake, 343 : and especially the
raciest and ablest of controversial law tracts, Fraser's Conflict of Laics in

Divorce Cases, p. 43 sq. (Edin. 1860) ;
Geils v Cells, 1 Macq. 275

; War-
render v Warrender, 2 S. and M'L. 154, 219 ; Shaw v Gould, H. of L., 37
L. J. Ch. 433, 3 L. R. Ap. 55.]



382.] LOCUS REGIT ACTUM. 325

properly belongs (o) ? If we look to the reason for intro-

ducing our special rule as a mere measure of favour and

assistance, we cannot hesitate to hold it as merely facultative,

and therefore to allow an election. This also is generally

acknowledged (p).

If, therefore, the inhabitant of a country subject to the

Eoman law desires to make a will at Paris, he can use one of

the various forms of the French law
;
but he can also make

the testament before seven witnesses. In this last case also

the testament is valid in his own country, on the supposition,

of course, that evidence of the observance of the proper form

is not wanting. If inhabitants of a country where the eccle-

siastical ceremony is required enter into a marriage in a

country that prescribes a juridical form, and not a religious

ceremony, and if they there get themselves married in the

religious form without observing the juridical form of the

country, the marriage is valid, because they have used the

form of their own country, the natural and permanent seat of

the marriage (<?).

SECT. XXXIX. ( 382.)

VI. FORMS OF JURIDICAL kCTS-(LOCUS REGIT ACTUM).

(CONTINUATION.)

Hitherto the special rule of law as to the form of legal acts

has been considered from the standpoint of a universal cus-

tomary law, which has sprung from an acknowledged want,

and has been further developed by jurists. The question is

(o) Thus only can the question be stated so as to avoid the supposition
of an entirely arbitrary choice between the lex domicilii, rei sitie, etc. So,

however, J. Voet, 15, seems to view it.

0) Rodenburg, tit. 2, c. 3, 2, 3
; Hert, 10, 23 (somewhat unde-

cided) ; Foelix, p. 107 foil. [ed. Demangeat, i. 163 sq.] ; Schaffner, 83

(undecided) ; Wachter, ii. pp. 377-380. [Bar, 36 ; Heffter, p. 76, note
;

Purvis* Trs. v Purvis' Exrs., 1861, 23 D. 812
; Westlake, 323 sqq. ; and

above, p. 323, note 4.]

(q) Recognised in a judgment of the Ober-Appellationsgericht at Dresden,
1845. Seuffert, Archiv, vol. ii. No. 5.
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still to be answered : What position does positive legislation

occupy towards that rule ? First, that which is the foundation

of the common law (Eoman and canon law), and then some

modern legislations.

Some writers have attempted to derive the rule from the

sources of the written common law
;
others have rightly re-

marked that this attempt has failed (a). A review of the

passages cited for the rule will confirm this opinion, without

in any degree detracting from the truth and certainty of the

rule itself.

1. L. 9, C. de testamentis (6, 23). This is the most specious

of the passages, and yet it does not establish the rule.

It was the case of a testament made without observing the

well-known rule of the Eoman law, by which the witnesses

must be in the immediate presence of the testator (&). To

a question of Patroclia (probably the instituted heiress) the

emperor answers in a rescript, that the testament was null,
'

si

non speciali privilegio (c) patriot tuce juris observatio relaxata

est.' An apparent argument for referring this passage to the

rule of law now being considered is found in the words '

patrire

tuse,' which seem to indicate a collision between different

local laws. But this semblance disappears when we reflect

that the patria of the heiress could not possibly be decisive :

it is not said where the testament was made. Probably the

deceased had tested at his domicile, which was also the home
of the heiress. Thus the application of the rule is not at all

in question, but the passage simply contains the unquestion-
able proposition, that in collision the particular prevails over

the common law.

2. L. 2, C. quemadm. test. aper. (6, 23). A father, who
was absent from his domicile, had before his death delivered a

testament to his son, with the injunction to carry it to the

domicile. The emperors decide in a rescript, that with respect

(a) "Wachter, i. p. 246.

(&) L. 9, cit.
' in conspectu testatoris

;

'

L. 30, Cod. eod.
' sub prsesentia

ipsius testatoris
;

'

L. 3, C. Th. de test. (4, 4),
'

prsesentes videant subscrip-
tores.' Comp. Gliick, vol. xxxiv. p. 292.

(c) Privilegium is here a municipal constitution (Stadtrecht), or part of

a municipal constitution, bestowed by an imperial constitution on the town
here in question.
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to the opening of the testament before the municipal curia,

the laws and customs of that place must be observed. Here

there is no question of a collision of territorial laws, but only
the undoubted proposition is expressed, that in a judicial act

the law of its place shall be observed.

3. L. 1, C. de emanc. (8, 49). A man had emancipated his

son before the duumviri of a town to which he did not belong,

and the validity of this act was questioned. The doubt arose

from the fact that, as a rule, the municipal magistrates had

no legis actio, but could only obtain it exceptionally by privi-

kgium (d). The emperors reply in a rescript, that the validity

of the act depends on the rules of the municipal law. If this

gives the legis actio to the duumviri, and that to such an

extent that they can exercise it even as to strangers, the act

is valid. There is here no trace of a collision of local laws.

4. C, 1, X. de spans. (4, 1). A Saxon had married a

Frenchwoman, and in so doing had observed, not the Saxon,

but the French usage. After he had lived with her many
years, and had children by her, he availed himself of the flaw

in the constitution of the marriage, repudiated the woman, and

married another. An ecclesiastical assembly declared this

conduct culpable, the attempted second marriage null, and

ordained the restitution of the former marriage. Here, again,

there is no mention of a collision of local laws, and in par-

ticular the place where the marriage was entered into is not

mentioned at all. The decision is founded on this reason,

that by the doctrine of the canon law the first marriage was

valid and indissoluble, and that in regard to it the observance

of this or that custom of the civil law must be considered

quite immaterial.

In the draught of the French code there was the following

proposition :

' La forme des actes est reglee par les loix du

lieu dans lequel ils sont faits ou passes.' This passage was

omitted in the code itself, not because it was held to be false

or questionable, but just for the opposite reason, that it seemed

so certain and well known that its mention was superfluous (V).

In the following applications our rule of law is presupposed.

(d) Savigny, Geschichte des R. R. im Mittelalter, vol. i. 27.

(e) Foelix, p. Ill [ed. Demangeat, i. 168].
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1. If a Frenchman or a stranger performs an acte de I'etat

civil in a foreign country according to the forms in iise there,

that acte must be regarded as valid in France also (/).

2. Natives of France can contract a valid marriage abroad

according to the usual forms of the place where they happen
to be (g). The laws as to the preceding proclamation of banns,

and as to the conditions of a valid marriage, are not affected

by this provision.

3. A Frenchman who desires to make a will in a foreign

country can do this in either of two ways : either by holograph

writing and signature (as in France), or by acte autlientique,

according to the forms in use at the place where the testament

is made
(Ji).

The Prussian law contains no general recognition of the

rule locus regit actum. The Allgemeine Landrecht (Intr. 33)
has a merely apparent deviation from the rule. This passage
does not mean that foreigners may not observe the forms in-

troduced by a particular statute, or that an act so done would

not be valid
;
but that only subjects, not foreigners, are bound

to observe the statute (i).

In regard to contracts, it recognises this rule, and it gives

it universal force in respect of moveable things. As to im-

moveables, however, it makes an exception, and requires the

exclusive observance of the form directed by the lex rei sitce

The Landrecht has no direction at all as to the forms of

testaments made abroad. Hence a recent writer concludes

that the general rule which requires the judicial testament

must be held the sole standard, and that the rule locus rcgit

actum cannot here apply (&) ;
which is as much as to say, that

a Prussian, in many foreign countries, e.g.
in France, can make

no will at all. I must utterly deny this assertion, for the

following reasons : When the Allgemeine Landrecht was com-

(/) Code Civil, art. 47.

(</) Code Civil, art. 170.

(A) Code Civil, art. 999
;

cf. art. 1317.

(z) The ambiguity is in the words,
' are established only for acts,' etc.

;

that is, are established as obligatory only for such acts. For they are

admissible and effectual in their application for foreigners also.

(k) Koch, PreussiscJies Reclit, 40, note 18.
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posed, the rule locus reyit actual was one of the best known

and most certain propositions among the German jurists,

especially in reference to testaments. But it is very unlikely

that there should have been any intention to set aside a rule

of such a character by mere silence.

In the year 1823 a new form of testaments was introduced

for the convenience of persons attached to Prussian embassies

in foreign countries (/).
This provision proclaims itself by its

substance and expression, as well as by the preamble of the

law, to be a quite new positive rule. The following intro-

ductory passage, however, precedes it :

1. (The testamentary appointments of our ambassadors

. . . shall be valid in their external form, in future as

in the past (auch ferner wie bisher), if they conform

to the laws of the place where they are made.)

I ask, then, What mean the words, in future as in the past ?

The Landrecht contains nothing at all as to the form of testa-

ments made abroad. On the other hand, the rule we are now

discussing was part of the common law of Germany from an

early period, and that not specially for ambassadors, but for

all subjects of the country who wished to make wills abroad.

The meaning of the whole passage is therefore as follows :

Ambassadors, like all other inhabitants, can test abroad

according to the forms of the place where they reside. This

right, then, which they already share with all other subjects,

they are to be allowed to exercise in future as in the %)ast ( 1).

For their convenience, however, a new form of testaments is

introduced, and left to their free choice, along with the older

form
( 2).

In the year 1824 a treaty was concluded with Weimar as

to the mutual legal relations of the subjects of the two states
;

and a great number of treaties, in the same or very similar

terms, with other neighbouring states followed upon it ( 374,

qq). In art. 34 of this treaty (m) it is said: 'All juridical

acts, inter vivos and in prospect of death, shall be judged, as to

their validity in point of form, according to the laws of the

place where they are entered into.' This provision is evidently

no mere courtesy, no concession to the neighbouring states
;

(f) Law of 3d April 1823, 2, Gesetzsamml. 1823, p. 40.

(m) Gesetzsamml. 1824, p. 154.
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indeed, it is to be reciprocal. Neither was it supposed to be

a new contrivance, but the expression of a universal legal

principle, which follows also from the frequent repetition of

the same terms. This legal principle, however, could be no

other than the immemorial rule that had long prevailed all

over Germany locus regit actum ; which therefore here re-

ceives the most unquestionable recognition on the part of our

legislation.



CHAPTER II.

LIMITS IN TIME OF THE AUTHORITY OF RULES OF LAW
OVER LEGAL RELATIONS.

SECT. XL. ( 383.)

INTRODUCTION.

Writers.

CHABOT DE L'ALLIER, Questions Transitoires sur le Code

NapoUon. Paris 1809, 2 vols. 4to.

WEBER, iiber die Euckanwirkung positivcr Gesetze. Hanover

1811.

MEYER, Princes sur les Questions Transitoires. Amsterdam

1813.

BERGMANN, das Verlot der Euckwirkenden kraft neuer Gesetze

in Privatreclit. Hanover 1818.

STRUVE, iiber das positive Eeclitsgcsetz riicksiclitlicli seiner

Ausdehnung in der Zeit. Gottingen 1831 ().

THE object of the Third Book of this system of law is to

fix the territory within which the rules of law shall govern

legal relations, and the limits of this territory ( 344). Such a

determination of boundaries may be necessary in two respects,

according as different rules of law are contemplated as prevail-

ing simultaneously, or in succession. Of the former case, the

determination of the local limits, we have hitherto treated

(Chap. I.).
It still remains to ascertain the second kind of

limits in time.

Let it be supposed that at the same place, at two different

times, different rules of law prevail, as to which a given legal

relation, or a particular question of law, stands in such a

position that it is doubtful which of those two rules of law

(a) Many others are enumerated by Bergmann, pp. xxi.-xxiv.
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ought to govern the decision of the question. Such a conflict

for mastery, therefore, between two rules of law always implies

the occurrence of a change. But this change, so far as it

belongs to the following inquiry, must be further defined to

be a change in the rules of law themselves (the objective

right), not a mere change in the facts which determine the

legal relation (the subjective right) ;
for changes of the latter

kind have already been discussed in connection with the local

limits of the authority of the rules of law
(Z>).

We pre-

suppose, therefore, in the course of the following inquiry, a

legal relation, which has remained in itself unchanged, and

two rules of law, different in time, which contend for authority

over it.

But a change in the rules of law, as the cause and condition

of all questions of collision in time, may occur in the following

various forms :

1. Promulgation of a single new law having for its object

the legal relation in question.

2. Compilation of a new code, and therefore of a body of

laws in which new rules are laid down for the legal

relation in question (c).

3. Adoption of a whole foreign code instead of the pre-

viously existing law (d).

4. Separation of the place which is the seat of a legal

relation from its former political connection, its recep-

tion into another state, and subjection to the whole

law of this other state
;
in which case this newly

adopted law may consist of a whole code, or (perhaps

along with the code) of particular laws, or even of

particular rules of customary law
(e). .

However different these cases may be in extent and im-

portance, they stand in principle in the same relation to the

question of collision now before us. In all of them it is

(&) See above, 344 Jin.

(c) This case occurred at Constantinople from 529 to 534, in Prussia in

17U4, in France in 1804, in Austria in 1812.

(</) As took place with the Code ^Napoleon in several countries in Ger-

many and elsewhere, under the influence of the French power.
(e) Important instances of this kind occurred in the cession of many

countries to France
;
afterwards when Prussia recovered her old provinces

and acquired new
;
but not in the cession of the left bank of the Ehine to

the German States, because the French law was then retained.
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possible to decide this question beforehand by special statutory

rules, and in the three last cases there is special cause for

doing so. Such laws are called transitory, because they have

for their object the transition from one rule of law to another.

When Justinian promulgated the Institutions and the

Digests, he gave them retroactive force (/). In this, how-

ever, there was no expression of a permanent principle as to

retroaction, nor the establishment of a true exception, since

these law-books were not intended to make new laws, but to

ascertain and purify the existing law. There might be dis-

covered in it a sort of authentic interpretation of the existing

law as a whole, an interpretation which was necessarily

retroactive ( 397).
In no legislation has so much care been bestowed on this

question of collision as in the Prussian (g) ;
and I will here

give a view of the Prussian transitory lawr

s, in order to be

able in the sequel more easily to refer to them. The oldest of

them is the patent of publication of the Allgemeine Landrecht

of 5th February 1794 (A), which contains in ^ 8 to 18 very
full transitory rules. There are, besides, the following laws

by which the Prussian legislation was introduced into newly

acquired provinces, or re-established in recovered provinces :

(/) L. 2, 23
;
L. 3, 23, C. de vet. j. emicl. (1, 17). The Const.

Summa, 3, as to the code, is in somewhat different terms. Comp. Berg-
mann, 14.

(g) The law introducing the Austrian code contains only a few provi-
sions as to this matter. In the French code there are transitory rules in

some particular articles (e.g. art. 2281) ;
but several separate transitory

laws were also promulgated at the same time as the code, especially as to

adoption, divorce, natural children. [British statutes sometimes specify the

date when they come into operation. When this is not done, the date when
the Act receives the royal assent is required to be indorsed on it by the

Clerk of the Parliaments, and this indorsement '
shall be taken to be a part

of such Act, and to be the date of its commencement, when no other com-
mencement shall be therein provided.' 33 Geo. in. c. 13. An Act con-

tinuing an expiring (temporary) Act, however, takes effect from the date

of the expiration of the latter, notwithstanding its own date, except that it

does not affect any person with any punishment, penalty, or forfeiture by
reason of anything done between the expiration of the continued Act and
its date. 48 Geo. in. c. 106. See R. v Middlesex, 2 B. and Ad. 822

;

Jamieson v Att.-Gcn., Ale. and Napier 375. When an Act repeals in whole
or in part the provisions of a former Act, and substitutes other provisions,
the provisions repealed remain in force till the substituted provisions shall

come into operation by force of the last made Act. 13 and 14 Viet. c. 21,
s. 6.]

(h) Printed before all the editions of the Landrecht.
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1803. Principality of Hildeslieim and city of Goslar

(Stengel's Beitrdge, vol. xvii. p. 194).

1803. Paderborn and Minister (Stengel, vol. xvii. p. 235).

1803. Eichsfeld, Erfurt, Miihlhausen, Nordhausen (Stengel,

vol. xvii. p. 253).

1814. Former Prussian provinces beyond the Elbe (Ges.

Samml. 1814, p. 89).

1816. West Prussia (Ges. Samml 1816, p. 217).

1816. Posen (Ges. Samml. 1816, p. 225).

1816. Duchy of Saxony (Ges. Samml 1816, p. 233).

1818. Enklaven (Ges. Samml. 1818, p. 45).

1825. Duchy of Westphalia (Ges. Samml. 1825, p. 153).

It is to be observed that the patents of introduction of

1803 are little more than abridged copies of the patent of

1794, while those issued since 1814 contain many peculiar

and different provisions.

SECT. XLL ( 384.)

TWO KINDS OF RULES OF LAW.

A principle is commonly laid down as the starting-point in

this doctrine, for which universal authority is claimed, and

which, though it appears in different authors under different

aspects, may be reduced to the two following formulas :

ISTo retroactive effect is to be attributed to new laws.

New laws leave acquired rights unaffected.

Neither the truth nor the importance of this principle can

be disputed. Yet the way in which it is generally understood

and expounded cannot be considered satisfactory, because it is

usually treated as universally authoritative
;
whereas it is true

only for one kind of rules of law, for another entirely false.

At first sight we might be disposed to attribute to this

difference of opinions greater importance than it really deserves,

since the treatment of the matter which is here censured

might be supposed often to lead to the erroneous decision of

practical questions. But it is not so. When the logical

application of the alleged general principle leads to a result
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so important and so dangerous as to be evidently inadmissible,

recourse is commonly had to exceptions from it. But it is

just this expedient of mere exceptions that must be entirely

rejected, as will afterwards be fully shown ( 398). I must

therefore persist in denying the universal authority commonly
ascribed to the principle, although this error has less dangerous

practical consequences than might be supposed.

In order to fix more accurately the limits within which the

principle is really to be admitted, I must examine into the

different contents of the rules of law, with the possible altera-

tions of which we are now to be engaged ( 383).

The first kind of rules relates to the acquisition of rights,

that is to say, to the connection of a right with an individual

person, or to the transformation of an (abstract) legal institu-

tion into a (personal) legal relation (a). The nature of these

rules of law, and of their possible changes, may be illustrated

by the following examples : When property in any country
could previously be alienated and acquired by simple contract,

and a new law requires tradition for its transference, the

change of the rule of law relates only to the question, under

what conditions can the individual acquire property in a thing,

and thus establish his right to it. So it is also when all

obligatory contracts were competently concluded to all effects

verbally, and a new law prescribes that only a written con-

tract shall ground an action in regard to things worth more

than fifty dollars.

A second kind of rules of law concerns the existence of

rights, that is, the recognition of a legal institution in general,

which must always be presupposed before there can be any

question of its application to an individual person, or of the

transformation of a legal institution into a legal relation.

The rules of this class consist, again, of two subdivisions,

which are of different extent, but of the same essential nature,

and which therefore stand on the same line with regard to our

present inquiry.

Some of these rules refer to the existence or non-existence

(das Seyn oder Nichtseyn) of a legal institution. The follow-

ing are examples : When the Eoman slavery, or German

villenage, or the right of tithe, existed in a state, and a new

(a) See above, vol. i. 4, 5.
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law abolishes one of these legal institutes, declares it impos-

sible, and thus deprives it of the protection of the law.

Another class of these rules of law does not relate to the

existence or non-existence, but to the mode of existence (das So

oder Andersseyn) of a legal institution, and thus to a profound
and material change in it, while, as a whole, it is preserved.

Among these are the following cases : Instead of property
with strict vindication (according to the Roman law), a new
statute ordains that property shall no longer be protected by
vindication, but only by possessory actions and obligations.

Instead of an irredeemable tithe, a new law ordains that each

party may demand the redemption of the right of tithe. To

the same class belongs Justinian's well-known law as to the

right of property. Tor centuries there had been two kinds of

property, ex jure quiritium and in bonis. Justinian abolished

these two kinds by a new law, so that in future only one kind

of property should exist, to all effects complete ;
and in con-

nection with this, the previous distinction of res mancipi and

of the fundus Italicus ceased.

But it must be repeated, that the two kinds of rules last

mentioned relate to the existence of rights, that they are

therefore identical in character, and that we have therefore no

occasion to distinguish them in the course of the present in-

quiry. Their natural distinction was only mentioned in order

to show the extent and variety of the rules of law relating to

the existence of rights, and in order to guard against every

possible doubt as to this extent.

The following remarks must still be added as to this dis-

tinction of two kinds of rules of law, those relating to the

acquisition and to the existence of rights (Z/).

First, as to the designation of these two kinds of rules, I

have chosen that which seemed to me the most intelligible.

They might also be distinguished by saying that the one class

refers to right in the subjective sense, and the other to right

(6) In order that this classification of rules of law, on which the whole

succeeding inquiry depends, may not be thought incomplete and insuffi-

cient, I here observe, at starting, that the inquiry is confined to the material

private law, and therefore does not include the public law (particularly

penal law) and the law of procedure. This limitation is the same as that

fixed above in regard to the local limits ( 361, o), as well as for this whole

system of law (vol. i. 1).



384.] ACQUISITION AND EXISTENCE OF RIGHTS. 337

in the objective sense (c). Or, again, that the one class relates

to the permanent nature of the legal relations, the other to

their changeable element.

The boundary between the two classes of rules is not always
free from doubt, since it may often appear uncertain whether

many belong to the one or to the other class. These doubts

can be removed only by close examination of the meaning and

intention of new laws
( 398).

The first kind of rules of law concerns the acquisition of

rights, but it also includes the loss of them, the dissolution of

the legal relations (or their separation from the person of the

previous owner) ;
and this is not expressed only for the sake of

brevity (d). In the most numerous and most important appli-

cations, the two things coincide : thus in alienation, usucapion,

prescription, the extinction of an obligation, the one party

always gains exactly what the other party loses. But also,

in the rarer and less important cases in which there is only
the loss of a right, as in dereliction, there is no doubt that the

collision of laws in time is to be judged just as in the case of

acquisition.

By their nature, many rights are of an indefinite duration,

such as property which is transmitted by means of succession,

slavery which is transmitted by birth
;
so that a complete

cessation of these rights can occur only by accidental circum-

stances, in contradistinction to other rights which, by their

very nature, are destined for a transient existence, such as

nearly all obligations, usufruct, the family relations. In both

cases, questions of collision are to be decided in the same way.
But it must be remembered that the rules concerning the

existence of rights, and consequently the principles applicable

to their collision, are of infinitely greater importance for rights

of indefinite duration than for transient ones.

If the question be raised, which of those two kinds of rules

is the more important in itself, and consequently also in

respect of possible collisions ? the answer differs according to

the point of view that may be chosen. On the one hand,

new laws as to the existence of rights are more important,

(c) See vol. i. 4, 5.

(/I) Tliis class might therefore have been called, Rules for juridical facts
(^ol. iii. 104). I have avoided this expression as being too abstract.

Y
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because they have a more profound effect on the general state

of the law, and modify subsisting rules. On the other hand,

however, new laws as to the acquisition of rights appear more

important, because they are more frequently spoken of and

felt. For they form the foundation of juridical acts (e), and

therefore of the whole of human intercourse. Thus this

question of collision is in their case more important and more

intricate
;
for which reason, especially, I have given this kind

of rules the first place in the following inquiry.

From the preceding considerations, the following order

appears to be the more natural and convenient for the solution

of our problem :

The question is, to determine the limits in time of the

empire of two kinds of rules of law.

A. First, of the rules of law which have for their object

the acquisition of rights.

Here the fundamental principle is first to be laid down in

its true signification, and at the same time we have to show

the position of ancient and modern legislation, as well as of

the opinions of writers, with regard to this principle.

The principle is further to be applied to particular legal

relations and questions of law.

Finally, the nature of the numerous exceptions to this

principle is to be expounded.
B. Secondly, of the rules of law which have for their object

the existence of rights. The order of the particular questions

is similar to that assigned for the first class, only that these

questions are here of a simpler character.

(e) By far the most numerous and important juridical facts consist of

voluntary acts
; certainly not all, for they embrace also accidental events,

which, however, as to collisions are subject to the very same rules as volun-

tary acts. Among these are, e.g., as bases of the acquisition of property,
the different forms of accession

; and, as founding a right of succession ub

intestato, the death of a determinate person.
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SECT. XLIL ( 385.)

A. ACQUISITION OF EIGHTS. PRINCIPLE.

We have now to determine the principle of collision in

time with regard to those rules of law which have for their

object the acquisition of rights. For this class we must admit

the truth of the principle, of which we had before ( 384) to

deny the general authority. I will try to establish it in the

two formulas before given, and thus the intimate relation

between these will also become evident.

The first formula runs thus : No retroactive force is to be

attributed to new laws.

First of all, the true meaning of the retroaction which this

formula negatives must be ascertained.

It is evident that it is not to be taken in a literal, material

sense. This would mean that what has happened should be

undone, the past annihilated. But as this is impossible, no

rule of law is needed to prevent it. The retroaction must

therefore be taken in a juridical or formal sense
;
and it thus

means that the retroactive law would draw under its dominion

the consequences of past juridical facts, and therefore influence

these consequences. But such a retroaction upon the con-

sequences of past facts may be conceived in the following

degrees :

A. Upon those consequences alone which take place after

the date of the new law.

B. On such consequences, and also upon those which fall

within the interval between the juridical fact and the new
law.

Two examples will illustrate this retroaction : If, in a

country which does not limit the rate of interest, a loan of

money is given at ten per cent., and after three years the

Roman law is introduced, which prohibits higher interest than

six per cent., the retroaction of the former and lower degree
would have this effect : that from the time of the new law the

excess of four per cent, could no longer be demanded, but that

what had become due in the previous three years would

remain good, and might still be sued for. The second and
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more extensive deerree of retroaction would have this effect :o

that the excess of four per cent, could be demanded neither

for the past three years nor for the future. Again, in a

country which allows the alienation of property by simple

contract, if a rural estate is sold in this way, and after five

years a new law requires tradition in alienating, the retroaction

of the first degree would have this effect : that during the

past five years the purchaser was the proprietor, and obtained

the fruits in this character, while he must henceforward cease

to be proprietor. According to the second degree, he would

not have been proprietor in the past years, and would have

obtained the fruits unlawfully.

Now the formula given above (the principle of non-retro-

activity) absolutely denies the influence of the new law on the

consequences of past facts, and that in every conceivable

degree. It therefore maintains the rate of interest at ten per

cent, as well for the future as for the past three years (a). It

allows the property acquired by simple contract to continue in

its effects, not only for the past five years, but also for all the

future.
1

I pass now to the second formula, which is thus expressed :

(a) This will generally be unimportant, because the debtor may repay
the loan, and, in consequence of the new law, will easily find money to

borrow at lower interest. It is important, in the less frequent cases in

which it is stipulated that the debt shall not be paid for a stated time. [In
Lord Colvil v Andrew, 9 Feb. 1628, 1 Br. Sup. 53, 150, the Court of Session

found that the Act of 1597, restricting annualrent (interest) to ten per

cent.,
' struck only contracts and writs astricting parties to pay more than

ten for the said hundred since the date of the Act. But the Lords declared,
that if the debtor redeemed the annualrent by paying principal and bypast
interest at the stipulated rate, he should be free henceforth of all greater
annualrent which might be sought from him for that term thereafter.']

1
[In considering a case arising under the clause in the constitution of

New Hampshire, prohibiting retrospective laws, Story, J., says :

' AVhat is

a retrospective law, within the true intent and meaning of this article ?

Is it confined to statutes which are enacted to take effect from a time
anterior to their passage ? Or does it embrace all statutes which, though
operating only from their passage, affect vested rights and past transac-

tions ? It would be a construction utterly subversive of all the objects of

the provision to adhere to the former definition. It would enable the

legislature to accomplish that indirectly which it could not do directly.

Upon principle, every statute which takes away or impairs vested rights

acquired under existing laws, or creates a new obligation, imposes a new

duty, or attaches a new disability, in respect to transactions or considera-

tions already past, must be deemed retrospective.' Society for Propagation
of the Gospel v Wheeler, 2 Gallis. U. S. R. 139.]
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New laws leave vested (acquired) rights unaffected.

This means that rights already acquired should be re-

spected, or, to speak more exactly, that legal relations should

be preserved in their original nature and efficacy.

Many have regarded this second formula as if it contained

a new and independent principle, different from that expressed

in the first (&). But, in fact, there is in both formulas only
one and the same principle contemplated and described from

different sides. The application of this to the examples

already used for the first formula will make it evident. By
his stipulation for interest at ten per cent, the creditor has

acquired the right to demand interest to this amount so long
as the loan subsists (c) ;

and this vested right ought to be

maintained, although a new law limits the rate of interest to

a lower sum. By the simple contract the purchaser of the

estate has acquired the right of property, and this vested right

ought to be preserved to him, although a new law makes

delivery a necessary condition of alienation.

The formula concerning the maintenance of vested rights

needs more accurate definition on two sides, in order to guard

against very hazardous mistakes.

First, by vested rights, which ought to be maintained ac-

cording to this formula, we are to understand only the legal

relations of a determinate person, and therefore the constituent

parts of a sphere within which the individual will has inde-

pendent sway (VZ),
not the abstract faculties or qualities of all

men, or of whole classes of men
(c).

Some examples will

illustrate this distinction, and the practical limitation of the

formula which arises from it. When duelling is subjected to

punishment in a state where it was not formerly penal, all the

present inhabitants are thus deprived of the faculty which they

before enjoyed of fighting duels with impunity. But the

immediate efficacy of this new law is not excluded by our

formula, because the previous abstract faculty of all men to

(6) Bergmann, p. 92
; Puchta, Vorlesungen, p. 223.

(c) It would be a mistake to give the name of vested right only to

interest already due. The right to future interest is also an acquired right,

only differing from the former in the fact that its exercise depends on the

arrival of a point of time which is still future.

00 See vol. i. 52, 58.

(e) Bergmann, 20
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fight duels without punishment has not the nature of an ac-

quired right. It is the same also if the Eoman law, and with

it the Sc. Vdlejanwn, is introduced into a state which before

allowed full effect to the suretyships of women, so that all

women lose their previous faculty of validly becoming sureties.

And we must say exactly the same if the Eoman law fixing

majority at twenty-five years is introduced where majority has

hitherto commenced at twenty-one. All who have not yet

completed twenty-one years at the date of this new law (/),

thereby lose the faculty of becoming major at this age, and are

kept four years longer in minority.

In the second place, vested rights are not to be confounded

with mere expectations, which were founded by the former law,

and are destroyed by the new law. This result is by no means

excluded by the principle which maintains acquired rights.

Thus an existing law of succession may have led certain per-

sons in a family to expect to be heirs cib intestato of another

member of the family, and they may have fixed their course of

life in accordance with that expectation. If a new law as to

succession disappoints the expectation, the change may be very

vexatious to them
;
but our principle does not prevent this

result, since it protects only acquired rights, not mere expecta-

tions. It is the same when any one receives from a rich and

childless man a promise that he will make him his sole heir,

even if the testament is actually made and shown to him.

This mere expectation may be disappointed by a new law pro-

hibiting testaments, enacted during the life of the testator, just

as much as by a change in the testator's intentions (g). On
the contrary, it would be wrong to rank among mere expecta-

tions rights which cannot yet be exercised, because they are

coupled with a condition or a term. These are really rights,

since even in the case of a condition the fulfilment is drawn

back. The difference is, that in a mere expectation the result

depends entirely on the freewill of a stranger, which is not the

case with the conditio and the dies Qi).

(/) It is otherwise for those who at the date of the new law have

already attained twenty-one years of age, since majority had already
become an acquired personal right for each one of these

;
r. infra, 389.

(g) Meyer, pp. 32, 33.

(h) See vol. iii. 116, 117, 121
; Chabot, t. i. p. 128; Meyer, pp. 30,

32, 172.
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The principle here laid down, flowing from these two

formulas, has two different significations, of which each is true

and important : the one has reference to the lawgiver, the .

other to the judge.

For the lawgiver, the principle means that he ought not

to enact new laws having retroactive force, or endangering

acquired rights (i).

For the judge, the principle means that he is to interpret

and apply every new law, even if its terms are indistinct as

to this point, so that no retroactive force is ascribed to it, no

acquired rights disturbed.
2

If, therefore, in a state which previously allowed alienation

by simple contract, tradition is prescribed as a condition, the

new law will satisfy the requirements of this principle if it be

thus conceived :

' In future, he who desires to alienate shall

make use of tradition for that purpose.' In this spirit ought
the legislator to understand the new provision (although he

may not so express it), and so ought the judge to apply it.

1 have hitherto attempted clearly to exhibit the principle in

its true meaning and its various applications, as well as to con-

fine it within its proper limits. But the main question has

not yet been touched, whether we are to hold it in general as

true, and on what grounds.

We might be tempted to make the following objection to

(t) To this effect is L. 65, C. de decur. (10, 31) :' Cum conveniat leges

futuris regulas imponere, non prseteritis caluinnias excitare.' Most other

texts rather convey instructions to the judge. So, among others, is the

passage from which the L. 65, cit. is almost literally borrowed. L. 3, C.

Th. de const. (1, 1) :

' Omnia constituta non prseteritis calumniam faciunt,

sed futuris regulam imponunt.' [Hence, 'unless there is some declared

intention of the legislature, clear and unequivocal, or unless there are some

circumstances rendering it inevitable that we should take the other view,

we are to presume that an act is prospective and not retrospective.' Per

Lord O'Hagan in Gairdner v Lucas, L. R. 3 App. Ca. 601.
'

Regularly,
Nova constitutio futuris formam imponere debet non prseteritis.' Coke,
2 Inst. 292. Comp. R. v Ipswich Union, 46 L. J. Mag. Ca. 207, L. R.

2 Q. B. D. 269. Sometimes an Act is expressly declared to be retrospec-

tive
; e.g., 23 and 24 Viet. c. 38, s. 12, so enacts in regard to 22 and 23

Viet. c. 35, s. 32. A series of cases in England have held that statutes are

to be construed as retrospective, i.e. as affecting transactions entered into

before their passing, where they provide that their operation shall only

begin from a date subsequent to their passing. Fowler v Chatterton, 6

Bingh. 258
;
R. v Leeds and Bradford Ry., 21 L. J. Mag. Ca. 193

; Wright
v Hale, 30 L. J. Ex. 40. But see Moon v Burden, 2 Ex. 40.]

2
[See preceding note.]
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it: A new law is always enacted in the persuasion that it is

better than the former one. Its efficacy, therefore, must be

extended as far as possible, in order to communicate the ex-

pected improvement in the widest sphere. This view has some

similarity to the theory above noticed relative to the territorial

law
( 348), according to which, in every collision of local

laws, the law of our own country ought always to be adhered

to. But as we had to oppose to this plausible principle the

true one, according to which every legal relation is to be judged

according to the law of the country to which it naturally

belongs, so here it will be our task to fix, for the operation of

every new law in point of time, that extent of authority which

naturally pertains to it. Now, the natural limits of this

authority of a new law are indicated by the principle of

non-retroactivity and the maintenance of acquired rights.

The truth of this assertion is shown by the following con-

siderations :

First, an immoveable confidence in the authority of the

existing laws is extremely important and desirable. I do not

mean confidence in their permanent endurance, because, ac-

cording to circumstances, the expectation and the desire of

amelioration may be well founded and salutary. But I mean

the confidence that their authority and efficacy will be un-

assailable as long as they subsist. Every one therefore ought
to be able to reckon upon the continued efficacy in the future

of the juridical acts which he has performed for the acquisition

of rights, according to the existing laws.

Secondly, the preservation of the state of rights and pro-

perty existing at each period is equally important and desir-

able. And this, so far as legislation can have any effect on

it, is promoted by the principle in question, and' is endangered

by the opposite one.

Thirdly, the opposite principle must be rejected, if it were

only because it is impossible to carry it out to its logical

results, so that it would operate only accidentally and inconsis-

tently (and therefore unjustly) on particular kinds of juridical

acts, while all others would remain unaffected by it. If it

were desired to carry out that opposite principle rigorously, a

new law, requiring tradition for the alienation of property

where simple contract previously sufficed, must have this
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result, that all past alienations would become ineffectual, or

must be confirmed by subsequent tradition. The complete

impracticability of such a state of the law is so evident,
3
that

certainly no one has thought of adopting these consequences

along with the assumption of a retroactive force, which is

regarded by many as correct according to the nature of things,

and only rejected by positive laws. Imagining that they were

stating, in a general manner, the question as to retroactivity,

our adversaries thought in reality only of juridical acts

initiated but not yet executed, in particular of obligatory
contracts formerly concluded, of which the fulfilment is first

required after the promulgation of the new law (&). In this

restricted application it is certainly conceivable that retro-

activity might be carried out
;
but even this accidental and

arbitrary limitation proves that the adoption of retroactivity

as a general principle is altogether inadmissible, and that it is

unjust in the accidentally restricted application in which it

might be possible.

SECT. XLIIL
( 386.)

ACQUISITION OF RIGHTS. PRINCIPLE.

(CONTINUATION.)

The principle governing the rules concerning the acquisition

of rights has hitherto been considered only from the general

standpoint of the nature and purpose of laws. I now turn to

the legislative provisions as to this important question.

Here we first encounter a law promulgated for the East by
the Emperor Theodosius in the year 440 (), which has had the

3
[See an instance in UrquJiart v Urquliart, 13 D. 742, 1 Macq. 658.]

(k) This is the view, in particular, of Weber, p. 108, who makes rights
of property, acquired by simple contract under a previous law, remain
effectual even when a new law requires tradition in alienation. In this,

however, he is not faithful to his principle, since, without observing it, he

illogically and arbitrarily limits its application.

(a) L. 7, C. de legibus (1, 14). The passage is repeated word for word
in a decretal of Gregory ix., C. 13, A', de constit. (1, ~2).

It agrees in sub-

stance with C. 2, A. evil.
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most decided influence on all subsequent ages, as well in legis-

lation as in practice and the doctrine of writers. It is as

follows :

'Leges et constitutions futuris certum dare est formam

negotiis, non ad facta praeterita revocari, nisi nominatim

et de praeterito tempore et adhuc pendentibus negotiis

cautum sit.'

The important contents of this law fully confirm the doctrine

above laid down, and may be reduced to the following leading

propositions :

It does not distinguish between past and future effects of

juridical facts, but between past and future facts themselves.

New laws, it says, are to be applied to all juridical acts after-

wards undertaken (futuris . . . negotiis), not to be applied to

past juridical acts (non ad facta praeterita revocari), even if

their effects should still be in the future (adhuc pend&ntibus

negotiis) (5).

It makes the reservation, however, that a future law may
exceptionally attribute to itself a retroactive force, which must

be recognised. Hence it is evident that this law is intended as

an instruction to the judges (a rule of interpretation), and not

for the legislator, for whom complete independence in every

particular case is expressly reserved. But even if this reserva-

tion had not been added, it would follow of course, because the

rule could in future have been abolished, whether as a whole,

or in its application to each particular case.

The point of view from which this law is enacted is also

important. It is not conceived as a rule arising from some-

thing newly discovered, previous to which an opposite principle

prevailed. It only claims to express what necessarily follows,

as a rule, from the nature and purpose of legislation (cerium

(ft) The pendentia negotia are mentioned only in the exception, and
therefore fall under the prohibition which applies to the ordinary cases.

Pendens neyotium is a contract which is concluded at the time of the new
law, but is still wholly or partially unperformed, so that its effects are in

the future. The term negotium is used in the text a potiori, since the greater
number of juridical facts (though not all) are true juridical acts ( 384, e).

The word negotium also occurs elsewhere for a fact, which is certainly no

juridical act, namely, the opening of a succession ab intestato. L. 12, inf.
C. de suis (6, 55). Among pendentia negotia are also, unquestionably, those

as to which a litigation is already begun, but not yet decided
; yet I do not

think that the term here used specially denotes this case. It is otherwise

with the l

causis . . . quse injudiciis adhuc pendent
'

in the const. Tanta, 23.
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csf), and therefore to give an instruction for the avoidance by
judges of possible errors as to this question. And we cannot

doubt that that rule had been recognised at all times by the

Eoinan jurists, and that it is purely accidental that no state-

ments of it are preserved from earlier times (l>

2

).

Finally, it has been above remarked that new laws may
occur in two ways, as solitary and special rules (383, No. 1),

or in the connection of a whole code, or system of rules of law

invested with statutory force ( 383, Nos. 2, 3, 4). In this

constitution only the first case seems to be thought of; but it

applies equally to the second.

The same principle, which the text above cited expresses in

a general form, is recognised in a series of constitutions which

were enacted as new laws with regard to particular questions,
with the proviso that they should only take effect for the future,

and should not be retrospective : this proviso has here the

nature of a transitory law ( 383). Some of these constitutions

are remarkable, because they distinctly express the character

which has just been assigned to this principle, namely, that it

is intended to maintain the future consequences of past facts (c}.

Others correctly state the reason of the rule, by saying that he

who orders his juridical acts in reliance on the subsisting law

merits no blame, because he could not foresee and observe the

future law (Y/).

(b") The rule is very distinctly recognised in Cicero, in Verrem, i. 42, as

something that had always been regarded as unquestionable.

(c) L. un. 16, C. de rei ux. act. (5, 13) :

' Instrumenta enim jam
confecta viribus carere non patimur, sed suum expectare eventum.' L. un.

13, C. de latina libert. toll. (7, 6):
' Sed si quidem liberti jam mortui sunt

et bona eorum quasi Latinorum his, quorum intererat, aggregata sunt, vel

adhuc vivunt, nihil ex hac lege innovetur, sed maneant apud eos jure antiquo

firmiter detenta et vindicanda.'
1

(d) L. 29, C. de test. (6, 23) : [' Quid enim antiquitas peccavit, qu?e
prsesentis legis inscia, pristinam secuta est observantiam ? '] Nov. 22, C. 1:

[' Qui enim illis (i.e. prioribus legibus) crediderunt, atque ita contraxerunt,
eos nemo culpabit quod et futurum nesciverint,' etc.] Other constitutions

which recognise the same principle are : L. 65, C. de decur. (10, 31) ;
L. 18,

C. de testibus (4, 20) ;
Nov. 66, c. i. 4, 5. [See Hughes v Lumley, 4 Ell.

and Bl. 358. Baron Parke there observed, that 'in Mayor of Berwick v

Oswald, all the judges in this court agreed that, prima,facie, the parties must
be taken to contract with reference to the existing law only, though the

majority thought that in that particular case there was enough to show that
the parties contracted with reference to possible alterations in the law.' Lord
Chief Baron Pollock, in the case referred to (3 Ell. and Bl. 678, 23 L. J. Q.
B. 324), said :

'
I think every contract (which does not expressly provide

to the contrary) must be considered as made with reference to he existing
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We have next to inquire what significance these statements

of the Eoman law have for us, from the standpoint of the

common law. This discussion may also be extended to the ex-

ceptions which occur in Eoman law, allowing a retroactive force,

and falling under the general reservation already mentioned
;

while the enumeration of the particular cases will find its place

at a later stage. Our writers are agreed, that all these deci-

sions of the Romans, whether they regard the rule or the ex-

ception, have the effect of true laws wherever the Eoman law

itself is received. I cannot persuade myself of the truth of this

assertion.

First, I must reject it on principle. Whether we regard
those decisions as directions to the lawgiver or to the judge,

both of which opinions are in themselves correct (
3 8 5), they

have not for us the force of binding laws, even where Eoman
law is received (e).

Secondly, I must reject that assertion on account of the

special character of the decisions which are here in question.

The general statement which denies retroactivity, as well as the

various repetitions of it (Notes , c, d}, were not intended to

make new laws, and are in fact mere instructions, in which the

correct treatment of new laws is naturally recognised. In the

state of the law
;
and if, by the intervention of the legislature, a change is

made in the law which in any degree affects the contract, such contract,

made without some clear and distinct reference to the prospect or possi-

bility of a change, does not hold with reference to the state of things as

altered by the new law. I am not aware there is any authority which ex-

pressly decides this, but also I am not aware there is any authority to the

contrary ;
and I think the intervention of the legislature in altering the

situation of contracting parties, in principle is analogous to a convulsion

of nature, against which parties may provide, but if they have not provided,
it would generally be considered as excepted out of the contract.' The

question in this case was, whether the Act 6 and 7 Viet. c. 89, 6, making
the election of the treasurer of a burgh during pleasure instead of annual,
so altered the responsibility of his sureties as to liberate them from their

contract. The judgment of the Queen's Bench and Exchequer Chamber
was affirmed in the House of Lords (5 Clark, //. of L. Ca. 856), but the

principle stated by Baron Parke was assumed to be correct. Lord Cran-

worth, C., said : 'By the law as it then stood, there could be no election

biit an annual election
;

but the parties chose to enter into a contract,

binding themselves as sureties for David Murray, as treasurer, under any
election, whether "annual or other." There could be no other election

than an annual one, except by virtue of an alteration in the law. The law
has been altered.' See Pybus v Gibb, 6 Ell. and Bl. 902, and the cases in

Note 1 to 392, infra.]

(e) See vol. i. 27, 49.
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case of these statements, therefore, the question is an entirely

idle one. It is different with the particular exceptions to the

principle, which certainly have a quite positive character. And

yet here, too, a more minute examination leads to the same

result. To make this clear, I will examine Justinian's laws as

to interest. In the year 528 he had decreed that, instead of

twelve per cent., which had been allowed for centuries, only six

per cent, might in future be stipulated (/). As doubts soon

arose as to interest stipulated for before 528, he promulgated
in 529 a transitory law (g], providing that the interest due

before 528 should be judged by the old law, that which had

fallen due subsequently, and the future interest, according to

the new law
(Ji). Now, every one will grant that there can

now be no question as to the literal contents of the law, since

it is quite certain that no judge will be required to decide as to

a contract for interest concluded before 528. Neither can there

be any question of an application of the law in countries where

the Eoman law has prevailed for centuries, because there can

be no facts to give any occasion for such an application. The

only case of a possible application would be, if a country that

had previously known no prohibition of usury were incorporated

with a state which observes the Roman law with its prohibition

of higher interest than six per cent. Here it might be thought

possible to apply the foresaid transitory law to the contracts for

interest formerly concluded in that country. But this applica-

tion also I would be obliged to reject as improper, being in

accordance with the literal meaning, but quite opposed to the

spirit of the law. For every transitory law, as far as it exceeds

the limits of a mere instruction, and, like this of Justinian's,

introduces a retroaction, is of a strictly positive character, and

therefore altogether dependent on the circumstances and wants

of the time. It is not the expression of a rule of law autho-

ritative for all times and circumstances. Justinian therefore

may have decreed this retroactivity, because (rightly or wrongly)
he supposed it to be necessary or useful in the circumstances

of his time. But if we sought to apply it now, we should go

(/) L. 26, C. de usuris (4, 32).

(g) L. 27, C. de usuris (4, 32).

(/O The last provision relates to retroactive force, and therefore contains
an exception to our principle ( 885).
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beyond its spirit, since without any reason we should be forced to

assume that he intended the rule to have force for all future

times, the wants of which he could not possibly foresee.

Although, then, we must, for these reasons, refuse to such

decisions of the Eoman law the force of obligatory laws, even

within the domain of our common law, yet we must not be

understood to hold them as indifferent or unimportant. They
have, on the contrary, been of the highest importance, because,

as a weighty authority, they have influenced for centuries legis-

lation, judicial practice, and the doctrine of writers
;
so that,

notwithstanding many varieties in details, there has been, in

the main, such a unanimity as certainly could not have been

expected without this common foundation.

SECT. XLIV.
( 387.)

A. ACQUISITION OF RIGHTS. PRINCIPLE.

(CONTINUATION.)

The principle of the Roman law as to non-retroactivity

( 386) has been transferred into the chief modern codes.

I. PRUSSIAN LEGISLATION. The introduction to the

Allgemeine Landrecht contains this principle in the following
term :

14. New laws cannot be applied to acts and events that

have previously occurred.

This rule is apparently intended as an instruction for the

conduct of judges, so that the word cannot properly means

ouyht not or shall not.

As regards the legislator, there was a passage in the draught
which was intended to reserve exceptions in the same way as

the Eoman law (a). This reservation has been omitted in

the code, and in its place comes the general exception, that

new penal laws, if they are milder than the former laws, shall

be applied to crimes committed before their date (&). This

(a) Entwurf eines Gesetzbuch, Einleit. 20 :

' The sovereign alone, on
the strongest grounds of public interest, can make a new law reach back to

previous cases.'

(b) Einldtuug znm A. L. R. 18-20. Another exception relating to the

form of juridical acts ( 16, 17) is mentioned below ( 388, c).
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omission, however, is quite unimportant, for it is already
evident that in every future case the lawgiver is entitled to

attribute to a new law, by way of exception, a retrospective
force.

This rule also agrees with the Eoman law in expressly

withdrawing the juridical facts of the past ('
acts and events

')

from the operation of the new law
;
and thus it sustains both

the past and the future consequences of these previous facts

unaffected by that law.

Along with this general rule, which fixes for all present
and future laws the limits in time of their efficacy, there are

to be noticed a number of transitory rules occasioned by the

introduction of the present Prussian code into the whole

country or into particular provinces ( 383). In these the

same principle is recognised, and in some particulars applied.
II. FRENCH CODE. Our principle is here recognised for

the private law in the following words (c) :

La loi ne dispose que pour 1'avenir
;

elle n'a point d'effet

retroactif.

The brevity of this text, and the employment of the usual

technical term (effct retroactif}, leave no doubt that simply the

doctrine derived from the Eoman law, and long ago more fully

developed by the scientific law of all countries, was here in-

tended to be fully recognised ;
and it has been so understood

in the French practice.

The rule in penal law is expressed quite in the same

spirit (d). The retrospective force of new penal laws, when

they are milder than the former laws, is not, as in Prussia,
declared by the law, but is acknowledged in practice.

III. AUSTRIAN CODE. Here, again, there is only the fol-

lowing short provision (e) :

Laws have no retroactive effect; they have therefore no
influence on previous acts or acquired rights.

The same remark applies here which was made as to the

French law. Nay, from the terms used, it is even less

doubtful that the legislator meant to adopt the whole theory

recognised in the common law.

(c) Code Civil, art. 2.

(d) Code Penal, art. 4.

(e) Gesetzbuch, 5.
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The operation of legislation on this doctrine having been

so slight, an influence proportionally greater has fallen to

scientific law, and hence it seems necessary to offer some

preliminary remarks on the position of legal writers towards

this doctrine. On the whole, there is a greater accordance

of opinion than might have been expected, partly from the

great authority which the decisions of the Eoman law have

for ages exercised ( 386), partly from the intrinsic force of

the things themselves, which in many cases cannot be ignored.

The differences of opinion, which do nevertheless exist, are

of two kinds. Some arise from the more or less correct

apprehension of the various legal relations with reference to

the question before us
;
and these we can only consider below

in speaking of the legal relations themselves. Others have

been occasioned by the various attempts to express, as general

principles, conceptions more or less clear. These differences

are principally of a theoretical character. A very minute

comparison and criticism of these attempts would not bear

any reasonable proportion to the fruits to be expected from

it. It will be sufficient, in reviewing some writers who have

bestowed more pains than others on the statement of such

general principles, to indicate what is peculiar to each of them.

Weber lays special weight on the following distinction (/ )
:

It may be attempted, in the first place, to deal with a new law

as if it had already existed at an earlier time, so that it could

be brought to bear even on the past effects of previous juridical

acts. There would here be a retroaction, and this would be

objectionable. But, in the second place, it may only be pro-

posed to judge the future consequences of previous legal acts

according to the new law, and this would be correct. He
believes that he has derived this distinction, which he holds to

be the foundation of the whole theory, from the nature of the

thing; but in reality he is subject to the influence of L. 27,

C. de usuris ( 386, g\ and he has unconsciously transformed

its peculiar and arbitrary rule into a general principle. We
have already seen how he is unconsciously driven in this way
to an illogical application of his principle, in order to avoid

utter impracticability (g}.

(/) Weber, 21, a, to 27.

(17) See above, 385, k.
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Bergmann adopts as his basis a more general distinction
(7t).

One rule is conformable to the nature of the thing, another to

the positive rules of the Roman law. According to the nature

of things, that, he says, is true, which Weber declares to be

the doctrine of the Roman law. The new law simply ought
not to be antedated, that is, applied to past consequences ;

its

application to the future effects of previous juridical acts

should be allowed. The positive rule of the Eoman law differs

from this, according to Bergmann, in two ways : first, because

it protects also the future consequences of past juridical acts
;

second, because it protects not only legal consequences (vested

rights), but even mere expectations.

The last writer must be specially censured for putting the

contents of the Eoman law in fundamental opposition to the

principles derived from the nature of the thing. This is

directly contrary to the design of the leading text of Theo-

dosius IL, inserted by Justinian in the code ( 386, a), and can

therefore be justified only by the assumption that the Eoman

legislators were completely in error as to the nature of the

thing, and not by the supposition that they deliberately intended

to prescribe a new positive law. In other respects Bergmann
follows essentially the same course as "Weber. The latter, we
have seen, is under the influence of the L. 27, G. de usuris,

without being himself aware of it
;
so Bergmann is under the

influence of two Novels of Justinian (N. 66 and N. 22, C. 1).

With a false appearance of historical criticism, he creates from

some general expressions in these Novels, and from their very

arbitrary directions, a general theory of permitted and unper-
mitted retroactivity of laws, making the very uncritical tacit

assumption, that Justinian meant to lay down such a theory
in these Novels, and that they furnish, therefore, a universal

standard for the application of all newT laws.

Struve, finally, is not distinguished for any special views as

to retroactivity in general, for in this respect he differs from

others more in expression than in reality. On the other hand,
he stands quite alone in asserting that rules as to the applica-

tion of new laws to the past and the future must be sought

exclusively in the judge's apprehension of the nature of the

thing, and never from positive laws. He holds that every

(/O Bergmann, 4, 22, 30.

Z
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attempt to regulate this matter by positive law is entirely

null, and should not be regarded at all by the judge ;
for

which reason he utterly rejects all transitory legislation ({).

In this view we have chiefly to admire the modesty with which

the writer confines his doctrine of the judge's relation to the

law within the narrow circle of the questions concerning retro-

activity. On unprejudiced consideration, we shall be convinced

that the same principle, if it is true at all, must be extended to

legal questions of every kind.

SECT. XLV. ( 388.)

A. ACQUISITION OF RIGHTS. APPLICATIONS OF THE
PRINCIPLE.

I am now to pass to the practical application of the prin-

ciple which has been laid down
;
but I must first advert to

a distinction in the nature of juridical facts which has much

importance for our investigation. Most of these facts are

simple events belonging to a single point of time, such as con-

tracts, whose essence consists in a declaration of will to the

same effect, therefore in a momentary act, in which the

long preparation that may have preceded is not taken into

account. Here it is always easy to determine whether a new
law has been promulgated before or after such a fact.

On the other hand, there are many facts which extend over

a period of time, either because they suppose the continuance

of the same state of things (as usucapion and prescription),

or because they consist of several events distinct in time (such

as testaments). In these the determination of their relation in

time to a new law is difficult and complicated, so that it can

only be successful if the particular circumstances are care-

fully examined and distinguished ;
for the new law is often

enacted at a time between the beginning and completion of

such a fact.
1

(i) Struve, pp. 6, 30-34, 153, 154.
1
[An example of this occurred in Scotland in the Poor Law Act of 1845

(8 and 9 Viet. c. 83). Before that date a parochial settlement was acquired

by residence for three years. Sec. 76 of that statute enacts that after the

passing of t h Act no person shall be held to have acquired a settlement
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In juridical facts of the first and simpler kind (momentary

events), two points deserve special attention, as to which a

preliminary observation common to both will here be in its

proper place, the capacity of the parties for acting, and the

juridical form of the acts.

The capacity to act must be judged exclusively as at the

time of the juridical fact, in regard both to the facts and to

the subsisting law. If, therefore, a minor without a guardian

concludes a contract, that contract is and remains invalid, even

after he has attained full age ;
and in like manner, if a subse-

quent law shifts the period of majority to an earlier age than

before. The same is true in the converse case. If, therefore,

a person aged twenty-one enters into a contract under the

French law, the contract is and remains valid, even if the place

soon after comes under the empire of the Eoman law, which

fixes majority at twenty-five. So far as I know, a doubt has

never been suggested as to this point. The same must be said

if a woman becomes a surety during the prevalence of the

Eoman law, including the Sc. Vellejanum, which law is after-

wards abolished, or vice versa. In the first case, the suretyship

is and remains invalid
;
in the second, it is and remains good

after the change of the law (a).

So also the juridical form of an act must be judged ex-

clusively according to the law subsisting when the act is

executed, so that a subsequent law has no influence on its

validity, whether it makes the previous form easier or more

difficult. This proposition may be thus stated : Tempus regit

actum ; corresponding with the rule as to the local law : locus

regit actum ( 381). Indeed it has a still higher degree of truth

and necessity than that rule, which is regarded merely as a

favour to juridical acts resting on a general custom. For as to

by residence unless such residence shall have been for fire years,
'

provided

always that nothing herein contained shall be held to affect those persons

who, previous to the passing of this Act, shall have acquired a settlement by
virtue of a residence of three years, and shall have become proper objects
of parochial relief.' It was held that the Act was retroactive to the effect

of depriving persons who had acquired a residential settlement before its

date of the benefit of that settlement unless they had also become entitled

to parochial relief by poverty. S/cene v Beaton, 1849, 11 D. 660
;
Hume v

Pringk, 1849, 12 D. 411
;
Thomson v Knox, 1850, 12 D. 1112. See R. v

Ipswich Union, 46 L. J. Mag. Ca. 207, L. R. 2 Q. B. D. 2G'J.]

(a) We shall find, under the head of Contracts, an adverse opinion of

Meyer as to the Sc. Vellejanum; v. 392.
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this rule of the local law, it is often (though not always) pos-
sible for the parties to observe another form

;
and therefore it

is equitably allowed to them to choose which law they will

observe in point of form, the law of the place of the act, or

the law of the place to which the juridical act belongs in other

respects, e.g.
the law of the domicile. Such a possibility, and

the right of election arising from it, do not exist with respect

to the rule Tempus regit actum ; for no one can foresee that

a future law will alter the form, or wherein the change will

consist. Hence also this rule has been admitted by writers

without any contradiction (&).

Only in one respect might it be possible to raise a doubt as

to the general authority of the rule, namely, when the new law

does not make the form more difficult, but facilitates it. Here

it might be supposed that, from an apparent liberality and for-

bearance, from an inordinate effort to uphold the validity of

juridical acts, the act would be valid if the form used and

formerly insufficient should by accident satisfy the require-

ments of the new law. The Prussian code has in fact adopted
this view (c). But I hold the rule to be a mistake, and believe

that where such a law does not exist, the opposite rule must be

adopted on general principles.

The rule referred to seems to have for its basis the notion

that the positive forms of juridical acts are restrictions of indi-

vidual freedom for the public benefit, somewhat in the same

way as taxes, which the state, without any violation of right,

can not only lower for the whole community, but gratuitously

remit to individuals. This view can only be admitted for the

stamp duties attached to many juridical acts, and even there

(6) Weber, p. 90 and foil; Meyer, pp. 19, 29, 43, 61, 89. [See Veasey
v Malcolm's Trs., 1875, 2 Rettie 748. So '

alterations in the form of pro-
cedure are always retrospective

'

(i.e. apply to depending actions),
' unless

there is some good reason or other why they should not be.' Per Lord
Blackburn in Gairdner v Lucas, L. R. 3 App. Ca. 603

;
Re Joseph Suclie

and Co., L. R. 1 Ch. D. 50, 45 L. J. Ch. 12
; Kimbray v Draper, L. R. 3 Q.

B. 163, 37 L. J. Q. B. 80; Watton v Walton, L. R. 1 P. and M. 229, 35 L.

J. P. and M. 95; Webster, 1853, 14 D. 114; Ballinten v Connor, 1852, 14
D. 927 (Act removing disqualifications of witnesses). Comp. Donald v

Donald, Nov. 1861, 24 D. 25
;

National Exchange Co. v Drew, 1860,
23 D. 27.]

(c) Allg. L. R. Einleit. 17. 'Acts which were null according to

former laws in consequence of a defect in form, are valid only so far as

the forms required by the subsequent law shall have been executed at the

time when the litigation is raised.'
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only in so far as the use of stamped paper is required as the

condition of the validity of a deed. For all other forms the

theory is incorrect, as will be apparent from the following

example :

At the present time, if a holograph testament is privately

executed at Berlin, it is an ineffectual act, from which no rights

accrue at the death of the testator. But if before his death the

French form of testament is introduced, according to which the

privately made holograph will is valid, then by the rule of the

code (Note c), that testament would become valid, and regulate

the future succession. This seems to involve a humane in-

dulgence towards the testator, the propriety of which must,

however, be gravely doubted. A law which, like the present

Prussian code, absolutely requires the juridical execution of

the testament, is unquestionably produced by several co-operat-

ing and kindred motives, which are all founded on the special

importance of testaments in comparison with other juridical

acts. By the necessary co-operation of the judge, the substi-

tution of a forged testament is prevented ;
also the imprudent

haste that may be caused by momentary liking or aversion

towards particular persons ; finally, the interested influence of

many persons, from which a solitary and unadvised testator

may be too feeble to withdraw himself. All these motives de-

pend on private, not on public interests
;
and even if the new

law no longer attributes to them the same importance, it is yet

a difficult question whether the real interest of the testator

namely, the maintenance of his true, serious, deliberate will-

is promoted by the retrospective rehabilitation, in defiance of

legal principle, of a testament hitherto ineffectual. This be-

comes very clear if we try to ascertain why the testator has not

observed the legal form required when he executed the testa-

ment. This may happen from mere ignorance of law, while a

serious and deliberate will really exists. Doubtless the pro-

vision in the Landrecht, which is conceived as a mere favour,

rests on this assumption. But it may also have happened in

the full knowledge of the existing law, the holograph private

will being merely preparatory to a juridical act, the performance

of which the testator delayed for more mature consideration.

Then we confirm, in consequence of this law, a testament as to

which the true final resolve perhaps never existed. On the
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other hand, it may be said that the testator, by preserving the

private testament after the promulgation of the new law, is to

be regarded as if he had then written it anew, which he was

certainly entitled to do. But just in regard to testaments,

nothing is more common than indefinite delay, and therefore

nothing is so unreliable as any inference which can be drawn

from this as to the true and final intention. This is to entangle

ourselves in the consideration of accidental, barely possible

circumstances
;
and on impartial reflection, it will be admitted

that there is no satisfactory reason whatever for abandoning
the simple juridical rule, Tempus rcgit actum ; and that by

doing so, we run the risk, by a questionable indulgence, of ad-

mitting a result which may be directly contrary to the actual

intention of the testator.

In applying the principle to the particular legal relations,

the same order will now be followed which was adopted in the

first chapter (cT).

I. Status of the Person.

II. Law of Things.

III. Law of Obligations.

IV. Succession.

V. Law of the Family (Domestic Eelations).

There is no need for a special section for the forms of

juridical acts, as this question has already been disposed of in

these introductory paragraphs.

SECT. XLVL ( 389.)

A. ACQUISITION OF RIGHTS APPLICATIONS.

I. STATUS OF THE PERSON.

New laws, which have for their object the status of the

person, especially the capacity to act, are here to be considered

in two different aspects. First, in respect of the possible in-

(W) Of course the same restriction to private law and to the material

private law is here to be observed as above, in treating of the limits of

local laws ( 361, a, 384, 5).
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fluence of the new law on juridical acts of the person interested,

which have been executed before its promulgation ; secondly,

in reference to the personal status itself, which is to be governed

by the new law. The first question has already been answered

( 388), and only the second remains : How does a new law

touching personal status operate on legal relations of this kind

subsisting at its date ? and, in particular, does the principle

excluding retroaction come into application here ?

This principle has but little application to the status of the

person, since most qualities constituting such status are of so

abstract a character that they cannot be regarded as vested

rights ; still, under special circumstances, and exceptionally,

we have to acknowledge the existence of acquired rights even

here ( 385, d, c,f). Only in these special cases, therefore,

is the operation of the new law on previous status to be

limited by our principle ;
in all others it immediately receives

full and unrestricted effect. This must now be shown in its

application to the most important cases of personal status.

1. The following rules are to be observed as to aye : If

minority is prolonged or shortened by a new law, that law is

immediately applicable to all minors, so that none of them can

maintain that he has a vested right by the old law to become

of age at the precise time appointed by it.

It is otherwise with those who had already attained majority

under the
;
old law, although they would still be minors accord-

ing to the new law. Majority, with the independence which

attaches to it, is for them a vested right, established by the

arrival of the appointed period under the authority of the old

law. To make them once more minors, and subject them to

guardians, would involve a retroaction contradictory to our

principle, a retroaction which could be effected, even by an

express statutory provision, only as an (unjustifiable) exception

to the principle (ft).

The correctness of this assertion is confirmed by comparing
it with the following case : If a minor is declared to be of

full age, whether by the sovereign (as in Eoman law), or by a

court having jurisdiction over guardianships (as in Prussian

(a) The same rule, therefore, is to be applied to this case of the new
law, which was above laid dowu in the case of a change of domicile
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law), none will doubt that, for him, majority with its results

has the character of an acquired right. Suppose, then, that

soon after, and before this person has attained the legal age,

the law as to concessions of majority (vcnia cetatis) should be

altogether abolished in that country, he must still continue to

be regarded as major. But that which, in this case, is be-

stowed by the declaration of the sovereign or the tribunal,

cannot be refused to him who has attained, under an old law,

the age which it prescribed.

This view has often been recognised in the Prussian legis-

lation.

The patent introducing the A. L. E. into the provinces

beyond the Elbe (9th Sept. 1814) contains the following

words, 14 (5) :

'Majority arrives only at the completion of the twenty-
fourth year, in the case of all persons who have not

attained majority according to the former laws before

January 1st, 1815 '

(c).

A similar provision occurs in the other transitory laws of

the following year ( 383), and likewise in a special ordi-

nance as to majority, issued for Erfurt and Wandersleben in

1817 (d).

A writer on French law holds a different opinion as to this

question, maintaining that in such a case he who has already
become of age must again, in consequence of the new law,

be regarded as a minor
;
and in support of this assertion, he

cites judgments of the courts of Msmes and Turin to this

effect (e).

2. Similar questions may arise in respect to sex, with this

difference, that the case of a right personally acquired cannot

there occur, as in minority.
If in a country which did not before recognise the tutory

of women, that kind of guardianship, in one of its many gra-

dations (/), is introduced by a new law, all women living at

the time are immediately subject to it. So is it, conversely,

(b) Gesetzsammlung, 1814, p. 93.

(c) The 1st of January 1815 was the day on which the Landrecht was
to receive the force of law.

(d) Gesetzsammlung, 1817, p. 201.

(e) Meyer, pp. 97, 98.

(/) Eichhorn, DeutscJies Reclit, 324-326.
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if the previously existing tutory of women is abolished by a

new law Q/).

If the Sc. Vdlejanum is introduced in a country where

women, as \vell as men, can validly become sureties, this new

restriction immediately takes effect on all women living at the

time, if they afterwards desire to become sureties. Just the

same is to be said if the Sc. Vellejanum already existing is

abolished by a new law (li).

In all these cases, therefore, there could be no reason for

ascribing to women living at the time a vested right in the

more extensive capacity to act which they previously possessed,

and limiting the efficacy of the new restrictive law to the

future female generation.

3. The question here discussed has been raised in regard

also to infamy (z).

The most numerous and important cases of infamy do not

fall within the limits of Our inquiry, which is confined to

private law, and excludes penal law
;

I mean all the cases in

which infamy appears as a criminal punishment, whether alone

or in combination with other punishments, or, it may be, as

the result of other punishments.
The question might here arise in reference to many cases

of what is called infamia immcdiata, under which the Roman

law includes several kinds of disreputable callings (A-).
If a

new law introduces infamy for these cases, there is no doubt

(g) Chabot, t. i. pp. 29-36.

()i) Chabot, t. ii. pp. 350-353.

(t) I have attempted to show above (vol. ii. 83) that infamy has no

longer any significance for our modern common law. The present mention

of it therefore refers, partly to the contrary opinion held by many as to

that point, partly to modern legislations in which infamy is recognised.

(fc) See above, vol. ii. p. 183. [Infamia immediata is opposed to infamia
mediata in the language of civilians. The latter, which is the result of a

judicial sentence, is the only kind of infamia juris now known. Where
such infamy has been introduced by statute, it has been applied only to

future cases. See as to fraudulent bankrupts, Act 1696, c. 5
;
Hume's

Com. ii. 527. Where the principal disability arising from it (inadmissi-

bility as a witness) has been removed, both past and future cases have

been included. Acts 1 Will. iv. c. 37, 9
;
15 and 16 Viet, c. 27, 1.

Decisions not quite in harmony with each other have been pronounced as

to the operation of the English Poor Law Act, 39 and 40 Viet. c. 61, 34

and 35, conferring a settlement upon persons who have resided for three

years in a parish so as to have acquired the status of irremoveability.
The Queen v Ipswich Union, 46 L. J. Mag. Ca. 207, L. K. 2 Q. B. D. 269 ;

Union v Barrow-in-Furness Union, 47 L. J. Mag. Ca. 79 L. R.
;
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that it must be applied to all who are henceforth found in

such a position, and that they can claim no vested right to

prosecute such a way of life free from infamy.

4. Finally, our question may also occur in regard to pro-

digality judicially declared, and the disabilities connected

with it, especially interdiction from administering one's own

property.

What is prescribed in this respect by a new law, whether

it be more severe or more lenient than the previous law, must

be immediately applicable, and the continuance of the previous

state of things as an alleged vested right cannot be claimed (/).

SECT. XLVIL ( 390.)

A. ACQUISITION OF RIGHTS. APPLICATIONS.

II. LAW OF THINGS.

In the law of things, the principle of non-retroactivity

generally receives simple and complete application.

1. PROPERTY. If this right is alienated by simple contract

under a law which recognises such alienation as valid, the right

of property thus acquired remains, even if a subsequent law

requires delivery in alienation (.).

So, under a law which requires tradition, no property is

passed by a simple contract of sale without tradition
;
and if a

subsequent law declares the simple contract to be sufficient, the

transmission of the property is not effected even by it. For

this purpose there must be either a new contract, or subsequent
tradition (5).

Tenterden Union v St. Mary, Islington, 47 L. J. Mag. Ca. 81. An Indian

Act (Succession Act, 1865), providing that an Indian domicile is not acquired

by reason merely of '

residing there in H.M. civil or military service, or in

the exercise of any profession or calling,' was held not to affect an Indian

domicile acquired by a Scotchman before its passing. Wauchope v

Wauchopc, 1877, 4 Rettie 945.]

(/) Meyer, pp. 99-111, who adduces, in confirmation, a judgment of the

Court of Cassation at Paris. Chabot, t. ii. pp. 174-179, is here of a

different opinion.

(a) This is also recognised by "Weber, p. 108, but inconsistently. See

above, 385, , 387, i.

(6) Weber, pp. 108, 109.
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2. SERVITUDE. Here the same rules apply as in the case of

property : if, for example, one of two consecutive laws requires

the simple contract, while the other requires tradition, or

some other positive form for the constitution of servitudes (c).

It is different with what are called legal servitudes. When
these have not before existed, hut are introduced by a new

law, our principle is not applicable to them. But such restric-

tions of property exist immediately after the enactment of the

law wherever the conditions of fact are found (cT).
The true

reason, however, is, that such a law has for its object, not so

much the acquisition of a right, as the existence (the state and

condition) of property, and thus the conditions and limits which

attach to the recognition of property in general. But the

principle which prohibits the retrospective force of laws has

no reference to this whole class of rules ( 384, 399).

3. EIGHT OF PLEDGE. If a new law introduces into a

country where the Eoman law of pledge exists a new species

of tacit hypothec for the protection of any juridical act, the

new law is to be applied to all juridical acts of this kind after-

wards entered into, not to former acts. This proposition was

recognised by Justinian when he introduced a tacit hypothec

for the protection of dotal rights ;
for he added, at the end of

his new and comprehensive dotal law, that all its provisions

(and therefore those relating to the tacit hypothec) should be

applied only to future dotal contracts (e),

If a new law assigns to a right of pledge a certain rank in

the series of privileged hypothecs, only those hypothecs of such

a kind can claim the privilege which have their commencement

after the new law (/). But they possess it even against all

hypothecs which originated before the new law. The holders

of these, therefore, have to take measures, 011 the appearance

of the new law, to protect themselves against the risk of such

subsequent privileged hypothecs (</).

In the older Eoman law it was permitted to pledge a thing,

(V) Chabot, t. ii. p. 361.

(d) Cbabot, t. ii. p. 361
; Strnve, p. 267.

(e) L. un. 16, C. de rei ux. act.
(/>, 13) ; Berrmann, p. 126.

(/) L. 12, 3, C. guipot. (8, 18) (privilege of the dus). L. 27, inf. C.

de pign. (8, 14) (privilege of militia).

(g) They can at once enforce their right of pledge ;
therefore at a time

when the future possible competition does not exist.
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with the stipulation that the creditor should acquire the property
of it in satisfaction of the debt, if the debt should not be paid (7i).

This contract was afterwards forbidden
(i). In consequence

of our principle, this prohibition could be applied only to sub-

sequent contracts of this kind
;
but the Emperor Constantine,

its author, gave it a retroactive force, making it applicable to

anterior contracts. In accordance with the arguments which

were before urged with respect to a similar law about usury

( 386), this transitory provision has no practical importance
for us, even where the Roman law is recognised.

The rules here laid down for new laws as to the right of

pledge are, however, altogether inapplicable, if these laws have

for their object, not the adoption or abolition of particular kinds

of pledge or privileges (as we have hitherto assumed), but rather

a new system of the law on this matter. This occurs when, in

place of the Roman law of pledge, a new law introduces the

system of registers of hypothecs, or vice versa. In such a case

the new law no longer relates to the acquisition of rights by
determinate persons, but to the existence of such rights generally

(of the legal institution). But then the principle which excludes

retroaction is not at all applicable (^ 384, 385) ;
the two legal

systems cannot exist together in their particular applications,

and the new must have immediate and exclusive efficacy.

How the transition from the old to the new state of things is

here to be managed, in order to guard against injustice, will be

shown at a more suitable place ( 400).
4. OTHER JURA IN RE. Besides property, the Roman

law recognises only a small and rigidly denned number of real

rights ;
it does not allow, therefore, the creation of new real

rights at pleasure.

The Prussian legislation has here adopted quite a novel

course. It allows every merely personal right of using or profit-

ing by a thing belonging to another to be transformed into a

real right, as soon as the possession of the thing has been con-

ceded to the person having the right (&). Under this condition,

(h) Vatic. Fragm. (Papiuian). Such a contract is called lex com-
missoria.

(i) L. 3, C. de pact. pign. (8, 35), i.e. L. tin. C. Th. de commits, resc.

(3, 2) ; Weber, pp. 6, 51
; Meyer, p. 17, who is wrong as to the historical

counection.

(t) Koch, Preussisches Reclit, vol. i. 223, 317.
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therefore, all hirers and tenants have a real right in Prussian

law, although by Eoman law they can have no more than a

personal right to use.

If, then, the Prussian law is introduced at any place instead

of the Eoman, all existing hirers and tenants retain the personal

right which they hitherto had, and only new contracts of this

kind give a real right. So, in the converse case, the hirer re-

tains the real right that has been constituted under the empire
of the Prussian law, but new hirers are regarded in accordance

with the Eoman law as having merely a personal right. Here

too, therefore, the time when each legal relation has its com-

mencement decides unconditionally as to the law to be admini-

stered, and there can be no question as to a retroactive force

of the new law.

We might be led by an imaginary analogy to treat this

case in the same way as the immediately preceding case of the

Eoman and Prussian system of hypothecs. The introduction

of the real right of hirers and tenants would then be regarded
as a new law as to the existence of rights (the legal institution) ;

the principle which excludes retroactivity would no longer be

in question, but the new law would at once embrace all existing

legal relations.

But in reality the two cases are entirely different in their

character. The two systems of hypothecs cannot subsist to-

gether at the same time, just because the most frequent and

most difficult case in the law of hypothecs is that in which

several persons have rights at the same time in the same thing ;

in which, therefore, their priority can only be determined by the

one or the other system exclusively. On the other hand, there

is not the least doubt that the rights of several hirers at the

same place are judged by different rules, if their contracts have

been concluded at different times, and under the authority of

different laws. Hence the question as to the real right of hirers

belongs entirely to the class of rules relating to the acquisition

of rights, and therefore to that department in which the principle

prohibiting retroaction is applicable.
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SECT. XLVIII.
( 391.)

A. ACQUISITION OF RIGHTS. APPLICATIONS.

II. LAW OF THINGS. Continuation.

In considering the legal institutions belonging to the law of

things, some of these were purposely passed over, because they

present peculiar difficulties and complications, and therefore

need to be treated in a larger connection.

Such are the acquisition of property and of servitudes by

usucapion and longi temporis possessio (both embraced under

the name of prescription, Ersitzung], as well as the extinction

of servitudes by non-usus and libertatis usucapio, equivalent to

acquiring freedom from the servitude on the part of the pro-

prietor ( 388). All these cases of acquisition have the follow-

ing common peculiarity : They are not completed by a simple

momentary act, but by a continuing state, which must remain

the same for a whole period of time. This state may consist

in a continuous activity (possession, g/uasi-possQSsion), or in a

continuous inaction.

In these qualities, however, many legal institutions beyond
the limits of the law of things entirely coincide with those here

enumerated
;

in particular the limitation of actions, which

equally depends on continuous inaction for a certain period,

and which leads, just as much as these institutions, to the ac-

quisition of a right namely, the right to an exception by which

the right of action previously belonging to another person is

completely repelled.

The recognition of this intimate connection has therefore

led from an early time to the ranking of all legal institutions

of this kind under one class, and designating them by the

common name of prescription (Vcrjcilirung}. Although this

procedure is much to be censured, and has led to confusion of

ideas (a), the intimate connection of all these legal institutions

cannot be denied
;
and it is extremely distinct and prominent

in this subject of retroactive force. All these institutions

must therefore be now grouped together ;
and usucapion and

(a) See vol. iv. 177
;
vol. v. 237.
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the limitation of actions may serve as their two most im-

portant representatives.

Where, therefore, a new statute modifies in any respect the

law of usucapion or of the limitation of actions, the two

following cases are possible :

The new law may appear before the commencement of the

usucapion. Then there is no doubt that it must govern this

usucapion, so that the old law can no longer come into ques-
tion. It may also appear after a usucapion has been completed.

Then, again, there is no doubt that the new law cannot be

applied to it at all. The completed acquisition of a right

under the old law must be fully maintained. But, finally,

the new law may appear during the period in which the

usucapion is still current after its beginning, before its end.

These are the doubtful cases for which we have now to ascer-

tain the rules.

During this period no right is acquired ; only an acquisition
is prepared for. Hence the new law must immediately act on

this incomplete state of things. It is true that even during
this period the expectation of an acquisition was raised, and

this expectation might be more or less near
;
but mere expec-

tations are not protected by the principle which excludes

retroaction (&). Let us now consider the various possible cases

of such new laws.

1. Usucapion or prescription of actions, before permitted,
is abolished, either altogether or for certain specified cases.

This law comprehends all cases of current usucapion, so that

all acquisition by this means becomes impossible.

2. Conversely, usucapion or prescription of actions, being
before unknown, is introduced. The new institution is imme-

diately to be applied to all legal relations in suspense at the

time, yet so that the term is to be reckoned from the date of

the new law. He who possessed a thing belonging to another

under the conditions prescribed by the new law, immediately

(&) See above, 385. On the whole, Weber agrees -with this view,

pp. 147-158 ;
likewise Bergmann, pp. 34-36, in regard to the nature of the

thing, while at p. 163 he adopts for Eoman law the opposite view, namely,
the continued operation of the old law, since, in his opinion, mere expecta-
tions are protected by the Roman law (see above, 387, /*) In reality,
the same principle is here encountered which was above applied to the
collision of different local laws as to usucapiou ( 367, /:).
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commences the usucapion of it, just as if his possession had

begun at the time when the new law was enacted : the time of

his previous possession is not reckoned. All rights of action

which have accrued before the passing of the new law imme-

diately become subject to the prescription of actions, but in

the same way as if they had now first begun : the time of the

previous delay or negligence is not reckoned.

We find in Eoman law a remarkable example of this last

kind. For a long time the most numerous and important
kinds of actions were not subject to limitation, they were

perpetuce adiones in the strictest sense of the word. The

Emperor Theodosius II. introduced for all these actions a pre-

scription which, as a rule, was to endure for thirty years.

According to the principle just laid down, rights of action

then existing could be extinguished only after thirty years.

But the emperor gave to this law partial retroactivity, so that

the past time was to be included in the calculation
; yet the

person in the right of the action was in no case to have less

than ten years from the date of the law, within which he

might effectually bring his action (c). When Justinian in-

serted this law in the code, he naturally dropped this transitory

provision (d], which had of itself lost all efficacy for about a

hundred years.

3. If a kind of interruption which was previously admissible

is abolished, or, conversely, a new kind of interruption is

introduced, the one or the other provision is immediately to

be applied to the current usucapion.

4. A new law extending the term is immediately applicable

to the current usucapion or prescription of actions (e).

(c) L. nn. 5, C. Tli. de act. certo temp. (4, 14). A pressing necessity
could not be asserted for this deviation from the principle. It is some

justification for it, that among the reasons for the prescription there is

the presumption of payment (see vol. v. 237). This presumption has
a real bearing even for the time that has elapsed before the promulgation
of the law as to prescription, during which the action has not been brought.

(rf) L. 3, C. de pnescr. xxx. (7, 39).

(e) In 528 Justinian granted to churches the privilege that their actions

should not prescribe for a hundred years. L. 23, C. de SS. eccl. (1, 2) ;
see

vol. v. p. 355. At the end of this law there are the following rather ob-
scure words :

' Hsec autem omnia observari sancimus in iis casibus, qui vel

postea fuerint nati, vel jam in judicium deducti sunt.' Literally, the last

words apply also to the actions whose previous prescription (of thirty years)
had already elapsed before the action was brought. This retroaction is

justified by no reason. Comp. Weber, p. 7.



391.] AND LIMITATION OF ACTIONS. 369

5. More difficult, and also more important, is the question
as to a new law which shortens the term. Here we must,
in accordance with principle, leave the acquirer free to elect

whether lie will avail himself of the old law or of the new
;

in the latter case he must reckon the time from the enactment

of the new law, so that he cannot include the time that has

already elapsed. He is entitled to the first choice, because it

certainly was not the purpose of the new law to give his

opponent a more favourable position than he occupied under

the old law
;
he is entitled to have the second alternative,

because he can have no less right than one who begins his

usucapion or prescription of actions at the same moment. On
the other hand, it would be an undue retroactivity if he were

allowed to take advantage of the new term, including in it

the term already elapsed ;
because there his opponent would

be allowed for bringing his action neither the space accorded

by the old law, nor that allowed by the new. It might even

happen, contrary to all reason, that the prescription of the

action was completed at the very moment when the new law

appears (/).

The principles here expounded have been fully recognised

by the Prussian legislation. The patent introducing the

Landrecht contains, in 1 7, the three following rules : The

prescriptions that have elapsed before this time are to be

judged according to the old laws
;
those now current, according

to the Landrecht
;
but the last rule has this restriction :

If, however, a shorter term than was required by previous
laws should be prescribed in the Landrecht for the

completion of a prescription that has commenced before

the 1st June 1794, he who founds on such a shorter

prescription can begin to reckon its term only from

the 1st June 1794.

(./") Thus, e.r/., if a right of action, subject to the limitation of thirty

years, subsists for ten years unexercised, and a new law is then promul-
gated, appointing for legal relations of this kind a prescription of three

years. Bergmann, p. 36, proposes a proportional calculation as conform-
able to the nature of the thing. According to this view, where a third of

the old period of prescription has elapsed, a third of the newly introduced
terra of three years must likewise be held to have elapsed, so that two years
still remain. This complicated treatment can neither be maintained as

agreeable to the principles of the existing law, nor be reco.nmeuded for

adoption as a positive rule.

2 A
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This rule is repeated in the same words in the subsequent

transitory laws
( 383). This restriction involves the recogni-

tion of the right of election above noticed. But this is found

still more plainly in the following provision of a law of 31st

March 1838, which introduces prescriptions of two or of

three years, for many actions w7hich previously prescribed in

thirty (g) :-

7. Against debts which were already due at the time of

the publication of this law, the shorter periods ap-

pointed in 1 and 2 can be calculated only from the

last day of December 1838.

If for the completion of a current prescription a shorter

period is required by the previous statutory rules than

that appointed by the present law, that shorter term

shall be left to operate.

The French code appoints prescriptions already commenced
at the date of its promulgation to be judged, as a rule, accord-

ing to the old laws (A), yet under the restriction that they
could not run from that time longer than thirty years, if the

old law should happen to have given them a longer endurance.

This rule cannot be justified according to the principles above

developed. It has just the opposite effect to retroaction, for

it allows to the new laws less influence than belongs to them

on correct principles, apparently with the view of protecting,

in this respect, mere expectations. Certainly no hardship or

injustice can be found in it.

The patent promulgating the Austrian code lays down the

same rule as the French law, that prescriptions which have

commenced are to be judged according to the former laws.

But along with this it prescribes, not quite consistently, for the

cases in which the Gcsctzbuch appoints a shorter prescription

than that before observed, the same right of election which has

just been pointed out in the Prussian legislation.

(g) Gesetzsammlung, 1838, pp. 249-251.

(h) Code Civil, art. 2181 :

' Les prescriptions, couimencees a 1'epoque de
la publication du present titre, seront reglees couformement aux lois

ancieuues.'
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SECT. XLIX.
( 392.)'

A. ACQUISITION OF RIGHTS. APPLICATIONS.

III. LAW OF OBLIGATIONS.

In the law of obligations, the principle we have laid down
receives as general application as in the law of things. Its

application is especially frequent in regard to contracts.

A contract is always to be judged according to the positive
law which subsists at the time when it is concluded. 1

This rule is applicable to the personal capacity to act, as

well as to the form of the contract ( 388). It is applicable
to the conditions of the validity of the contract

; further, to

the kind and degree of its effects
; finallv, also to the nuilitvV '

\i '

the challenging, and invalidation of a contract, whether it be

impugned by way of action or exception.
A right to the continued efficacy of all rules of law relating

to these different questions, independently of every possible
new legislation, is acquired to both parties by the conclusion of

the contract. It constitutes a vested right, which must be

maintained, in virtue of the general principle, in the face of

every new law.

This proposition also applies to contracts the effect of which

is postponed by the addition of a day, or rendered uncertain

by a condition ( 385, Ji).
It is also unaffected by the dis-

tinction of the absolute and dispositive rules of law (a), so that

we must reject the assertion which is often made, that new

prohibitive laws can change the nature of previously concluded

contracts (&).

The rule here laid down has found very general recognition

1

\_Gilmore v Shuter, 2 Mod. 310 (holding that the Statute of Frauds, enact-

ing that no action shall be brought on any agreement made in consideration
of marriage, unless the agreement shall be in writing, did not affect past
promises valid when the Act came into force). Moon v Durden, 2 Ex. '22

(holding that an Act excluding actions for recovering money won upon
wagers (8 and 9 Viet. c. 109), was not retrospective so as to defeat an action

already commenced, or even, according to the opinions, a right of action,

already vested).]

(a) See vol. i. 16. [Ante, p. 77, n.]

(&) With this Bergmann agrees, 30.
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in the transitory laws promulgated at different epochs in

Prussia
(c).

It is likewise recognised with great distinctness,

and with full and consistent detail, by one of the most eminent

writers on Trench law (d).

This rule is a necessary logical consequence of our general

principle. But also from a purely practical point of view it

appears true and important, because it alone suffices to main-

tain that confidence in the undisturbed efficacy of contracts

which is indispensable for the security of civil transactions.

Its influence is most extensive and important in its application

to many contracts connected with real rights which are intended

to be effective for many generations (e).

We have now to mention some contradictions of this rule,

which are found in certain laws and in many writers.

Such a contradiction is found in the law of Justinian al-

ready mentioned as to forbidden rates of interest
( 3S6,/, y],

according to which the prohibition was held to refer to stipu-

lations of interest previously made, although only for the in-

terest afterwards falling due. A modern writer has attempted
to erect this provision into a general rule ( 387, /), while

others have rightly seen in it only an exception from our rule

a solitary deviation from it (/). It is very remarkable that

the transitory laws of Prussia since 181-i have adopted a

similar provision (g) y
without its being perceived that they thus

directly contradict the principle which subjects the consequences
of contracts to the law in force at the time when they were

made (Note c).
Least of all in the stipulation for interest was

there need of such a deviation from the correct principle ex-

(c) Einfuhrungspatent des A. L. R. xi. :

' In particular, all contracts

which have been concluded before the 1st July 1794 are to be judged, as

well in respect of their form and matter as of their juridical consequences,
only according to the laws subsisting at the time of the conclusion of the
contract

; although an action for its fulfilment or extinction, or for the

prestation of interest and damages, should not be brought on such a con-
tract till a later period.' Exactly similar provisions are contained in the

transitory laws of 1803, 5, 1814, 5, and in later transitory laws ( 383).

(d) Chabot, t. i. pp. 128-139.

(e) The peculiarity of this case has been well indicated by Gotze, Alt-

markisehes Provinzialrecht, vol. i. pp. 11-13. We shall return to this kind
of legal relations from another side, when we treat of those rules of law
which have for their object the existence of rights ( 399).

(/) Bergmaun, 30.

(g) Law for the Provinces beyond the Elbe, 1814, 13
;
and likewise in

the subsequent transitory laws ( 383).
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pressly recognised in the laws referred to, because just in this

matter the application to past contracts is generally of very

slight importance ( 385, ).

But two modern writers have brought against the generality
of the rule here laid down a much more important and very
extensive controversy. It relates, not to the rule itself, but

only to its application to the challenging of contracts, in so

far as this is founded, not upon the circumstances attending
the conclusion of the contract itself, but on subsequent facts,

e.g. on the future resolution of one party to raise an action of

nullity (reduction) (li). Weber has not laid down this as a

general principle, but he has applied it in a number of impor-
tant cases

(i).
But soon after him Meyer reduced it to an abstract

principle, and attempted to carry it out in the following way (&).

"We must (he says) distinguish two kinds of consequences
of a contract, necessary, or immediate, on which the laws

cannot be retroactive
;
and accidental, or remote, in which the

retroaction of a new law upon previous contracts is admissible.

To the first class belong those consequences of which the

parties thought or could think, which therefore they tacitly

included in the contract
(/).

To the second class belong the

consequences which are first occasioned by future facts : among
these are the actions of nullity (reduction) founded on Icesio

cnormis, fraud, force, error, minority, and also the recall of a

donation for ingratitude, or on account of the subsequent birth

of children (?). This whole distinction is absolutely untenable,

if it were only because there is certainly not one of the cases

of the second class which the parties could not think of as a

consequence of the contract. In order to complete the con-

fusion of ideas, the distinction of ipso jure and per exceptionem
has also been dragged in (n\ which certainly can have no

influence on this question. The perfect groundlessness of the

(ft) The laws of Prussia have expressly recognised the application of our
rule to such cases (note c).

(z) These cases are mentioned below in treating of the particular appli-
cations.

() Meyer, pp. 36-40, 153-155, 174-210. He does not indeed cite

Weber as an authority ;
but as he is acquainted with his work (Preface,

p. xi.), it can hardly be doubted that he has here followed him.

(0 Meyer, pp. 38-39, 180, 187-191.

(m) Meyer, pp. 175-178.

00 Meyer, pp. 178, 179.
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whole theory
2
will be made very clear from the following review

of the most important particular cases which have here been

mentioned :

The invalidity of an obligation can be established by the

following means : By an appropriate action, by restitution, by
an exception against the action of the other party. In this

order I shall now go over the particular cases, which (as I

maintain) are all to be judged according to the law in force at

the time when the contract is concluded.

1. Kescission of a sale on account of lesion beyond the half.

It is to be judged according to the law in force at the time of

the sale (0). This is disputed because the sale is not ipso jure

invalid, but only in consequence of the action afterwards

brought, the time of which therefore determines the law ap-

plicable (p) ; or, as another author expresses it, because the

parties have not foreseen this result (q).

This view is completely contrary to the true spirit of the

rule of law which is here to be applied. It presupposes a seller

who is utterly without money, and is obliged to part with his

merchandise for less than half the value, because the only

purchaser who presents himself abuses his distress. Such an

ungenerous abuse of another's distress ought to be repressed by
a positive rule of law. The case is therefore quite similar to

that of usury, in which also the borrower's want of money is

selfishly abused. These arguments of our adversaries must

logically lead to the conclusion that a loan at twenty per cent,

contracted under the Roman law, payable only in ten years,

must be completely fulfilled, if shortly after a new law should

remove all restraints on usury. Meyer also will not dispute
that in the case of the sale both parties could think of the case

of a subsequent action of nullity, i.e. that this case was not

beyond the bounds of possible, and even reasonable calculation,

that it was not first brought about by quite new and unex-

pected circumstances (as he seems to imagine).
In like manner, only the time when the contract was con-

cluded is to be regarded, if the law then subsisting does not

2
[See also Bar, p. 252.]

(o) Chabot, t. ii. pp. 286-289.

(p) Weber, pp. 114-117.

(q) Meyer, pp. 37-38, 154, 175-176, 209-210.
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admit of rescission, and a subsequent law introduces it. This

remark applies also to the following cases :

2. The rule,
'
sale breaks hiring

'

(Kauf briclit MictJie) (?),

is to be judged according to the law subsisting at the time

when the contract of location is concluded. For at this time

the legal relation is unalterably fixed, so that the hirer neces-

sarily subjects himself to the consequences of a subsequent
sale. A law which afterwards abolishes that rule can make
no difference in this respect, and it is immaterial whether the

law confines itself to abolishing that single rule, or whether it

accomplishes the same tiling by attributiug to the hirer in

general a real right ( 390, No. 4).

The time when the sale is concluded is here of no import-

ance, still less the time when the action is brought by the

purchaser against the hirer. Weber maintains that the law

in force at this last period should be regarded as in the

preceding case, because the contract of hiring is not in itself

invalid, but is only annulled by the action of the purchaser (s).

3. Eecall of a donation on account of ingratitude, or of

children afterwards born. The time of the donation determines,

not the time of the subsequent event, still less the time of the

action brought for the revocation ().

The converse is asserted by others, because the donation is

not of itself invalid, but is first annulled by the action of

revocation (11) ;
because the parties have not had this result in

view, for if they had, the donation would not have taken

place (v). Certainly the ingratitude was not expected when
the donation was made; on the contrary, it is very natural

to expect that the donatary will avoid ingratitude, and that he

will be further confirmed in this disposition by recollecting the

law which authorizes the recall of the gift. The supposition,

therefore, that the donor thought of that law, or may have

thought of it, is certainly quite consistent with the circumstances.

(?) This case is not of the same nature with the preceding in so far as

in it the contract is not impeached and annulled, but rather shows itself

still efficacious in the action of damages competent to the hirer (or lessee)

against the locator (or lessor). The only question is, whether a third party
(the purchaser) has to recognise the contract of location, or not.

00 Weber, pp. 117-121.

(0 Chabot, t. i. pp. 174-200
;

t. ii. pp. 168, 194.

00 Weber, p. 107.

(r) Meyer, pp. 175, 177.



376 NEW LAWS AS TO CONTRACTS. [ 392.

4. Restitution against a contract. The time of the contract

is decisive, not the time when restitution is demanded (iv).

The opposite is asserted because the contract is in itself valid,

and is first annulled by the judicial act (x). The same idea

is further developed by others, and carried further from the

truth by the doctrine that restitution is granted as a matter

of favour by the sovereign (?/).
These assertions are con-

clusively refuted by the circumstance that, according to the

nature of restitution as presented to us in the law of Justinian,

he who claims it has a true vested right to it, differing but

little in form from the right to an action or an exception (z).

5. Exceptio doli or metus is judged according to the time of

the contract, without regard to the fact that here the contract

is invalid, not ipso jure, but per cxceptionem (ad}.

6. Exceptio Sc. Vellejani. According to the time when the

suretyship was entered into (&&).

7. Exceptio Sc. Macedonian!. The same (cc).

8. Exceptio non numerates pecunice. The same.

9. By a law of the Emperor Frederick the First (Auth.

Sacramento, pubemni), which he incorporated in the collection

of Justinian, the greater number of the defects of a contract

are completely removed by the debtor's confirming the con-

tract by oath (del). The applicability of this law is to be

judged according to the time when the oath is made. Weber

wrongly disputes this 011 the ground that such a contract is

in itself null, and is only afterwards protected by an act of

the judge (officio judicis) ;
that therefore the time of this

judicial sentence is decisive (ee).
But it is evident that the

(M?) Struve, p. 266.

(a;) Weber, pp. 113, 114.

(?/) Meyer, p. 184. As to this, comp. above, vol. vii. 317.

(~) See above, vol. vii. pp. 112, 113, 117.

(aa) In the case of dolus it is very doubtful whether Meyer means to

rank the challenge of the contract and its invalidity on this ground among
the necessary or the accidental consequences (pp. 1 54, 179, 183). In regard
to restitution on the ground of dolus, see vol. vii. 332.

(bl} Chabot, t. i. p. 352. See above, 388. Here Meyer, pp. 196-198,

attempts to defend the contrary opinion by quite different and partly self-

destructive arguments.
(cc) Here Meier, p. 194, agrees, because such a contract is opposed to

good morals, and because the renunciation of the debtor has no effect. By
the way, he confounds the jiliusfamilias with the minor.

(dd) Savigny, Geschichte des R. R. im Mittelalter, vol. iv. p. 162.

(ee) Weber, pp. 109-113.
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rights of the parties are previously unalterably fixed, just as

in any other legal relation
;
and that the judge, in this as in

other cases, is only called upon to recognise and to protect
these rio;hts.o

Some other questions remain which lie beyond the sphere
of the great diversities of opinion with which we have been

engaged.

Among these are the obligations arising from delicts. It is

generally admitted that these are to be judged according to

the law in force at the time when the delict is committed (ff}.

The rights arising from illicit intercourse might be drawn
into this category, but these will be better dealt with else-

where ( 399).

Further, the laws concerning bankruptcy belong to this

place. As to these, I can abridge by referring to the discus-

sion of them in relation to the local law (S 374). Bankruptcy
concerns, as was there shown, not the rights themselves, but

execution against a determinate estate existing at a particular
time

;
for the purposes of this execution the priorities of the

individual creditors have to be determined. What law is to

be applied to these priorities ? Here creditors who have

hypothecs are to be distinguished from the other creditors.

Hypothecary creditors are to be judged according to the

law which existed at the time of the constitution of their

real right ( 390); the other creditors according to the law

existing at the time when the bankruptcy opens (gg). This

rule is confirmed by the following propositions of the Eoman

(ff} Recognised in the Prussian Ally. Landrecltt, Introd. 19.

(g</) Recognised in the Prussian transitory laws ( 383) : thus in the
law of 1814 for the provinces beyond the Elbe ( 15), and in similar terms
in the rest. AVeber, pp. 167-178, is of the same opinion. [The Scotch

Bankruptcy Act, 2 and 3 Viet. c. 41, provided that sequestration might be
'

applied for of the estates of any deceased debtor, who at the time of his

death resided, or had his dwelling-house, or carried on business, in Scotland,
and was at that time owner of heritable or moveable estates in Scotland.'
It was held that this remedial provision was applicable to the case of a debtor
who died before the passing of the Act. The terms of the statute appear
to imply that its operation should not be confined to persons dying after its

date. Macdonald v Auld, June 13, 1840, 2 D. 1104; NewcilCs Tra. v

Aitchison, 2 D. 1108. Such a sequestration vests the estate in the trustee

notwithstanding the diligence of creditors prior to the Act, they being
obliged to plead their preferences in the sequestration. Gordon v Millar,
Jan. 12, 1842, 4 D. 352.]
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law : The creditors of the fifth class are satisfied pro rata,

without respect to the time when their debts originated, for

they all have hypothecs originating in the missio in posses-

sionem, which is connected with the opening of the bank-

ruptcy. In like manner the creditors of the fourth class have

privileged hypothecs ;
but their right of hypothec, as well as

the order of their privileges, first arises at the time of the

missio in possessionem, and through it. Previously, therefore,

they had a mere expectation of this kind of execution in their

favour (as an act of procedure), but no right to it.

SECT. L ( 393.)

A. ACQUISITION OF RIGHTS. APPLICATIONS.

IV. SUCCESSION.

We now come in our inquiry to the rules relating to

testamentary and intestate succession, and contracts about suc-

cessions.

I. Testaments. This case is the most difficult and most

controverted in the whole scope of the present inquiry.

We must first seek to obtain a firm standpoint for the

juridical nature of the testament.

The destiny of an inheritance is to be determined by the

last will of the deceased (suprema, ultima voluntas), which must

be expressed in an appropriate manner. By this is meant

the intention existing at the moment of death, because every

former purpose may have been changed in the interval. But

it is in itself impossible to make a testament at the exact moment
of death

; nay, more, on account of the entire uncertainty of

the time of death, it will often be necessary or expedient to

declare the will that is to stand as the last will, at a much

earlier and often very distant period. Hence, every testator

is to be regarded as acting at two different points of time, at

the time when he makes the testament, and at the moment

of death, when he leaves unchanged the testament previously

executed. The former may be described as his action in point

of fact, the latter as his juridical activity. Only the product
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of the second can, and ought to have effect
;
that of the first

remains during the whole interval generally quite unknown,

always ineffectual, and always subject to the unchecked and

arbitrary power of the testator. These considerations lead us

to judge the testator's activity in point of fact (and therefore

the form of the testament) according to the law subsisting at

the time of execution
;
the juridical activity (and therefore its

substance and contents) according to the law at the date of

the death (a). And even at this stage we may put aside two

different opinions. The one proposes to judge the substance

as well as the form as at the time when the testament is made,

because the testator is only entitled to have the contents held

valid if his will is in conformity with the known (existing)

law. In this view prohibitive laws are specially contemplated.

A second opinion goes still further, and declares the testament

invalid, if it be inconsistent either with the law at the date of

the testament, or with the law at the date of the death. To

both opinions it may be objected, that it is the substance of

the testament of a deceased person only, and one, therefore,

which may be operative, that has any importance for the

legislator ; whereas, what may be written in the testament of

a living man is altogether immaterial. How these two

opinions have originated in a misapprehension of the rules of

the Eoman law, can be shown only in the sequel.

From the foregoing considerations, it results that this ques-

tion as to testaments is analogous to, though not quite identical

with, that before discussed relative to usucapion and the pre-

scription of actions ( 391). Usucapion rested on a continuing

state of things, extending without variation over a space of

time. The testament consists of two separate activities be-

longing to different points of time. The two agree in this,

therefore, that the fact on which the acquisition of a right

depends is not of a simple and transient nature, such as most

juridical facts (contract, tradition, etc.). Hence the following

distinction is applicable and important in both cases : A new

law, the effect of which is to be determined, may be enacted,

first, before the beginning of a usucapion, or before the execu-

(a) The personal capacity, as well of the testator as of the heirs a IK!

legatees, remains for the present undecided, but will be treated of here-

after.
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tion of a testament
; secondly, after the expiry of a term of

usucapion, or after the death of the testator
; thirdly, in the

interval between the beginning and the end of the usucapion,

between the making of the testament and the testator's death.

In the first case the operation and authority of the new law

must certainly be affirmed
;
in the second, as certainly denied.

The third case, therefore, is the only object of our present

inquiry, just as we have already seen with regard to usucapion

( 391).
In seeking for the rules applicable to this case of a new

law enacted after the execution of a testament, but before the

death of the testator, we must keep in view a twofold connec-

tion of these rules. First, with the rules above laid down

as to collisions of the local law ( 377); second and this

is more important and more difficult with the rules as to

alterations which take place in the interval between the

making of the testament and the testator's death, not in the

law, but in the relations of fact. Only alterations of the first

kind belong immediately to our subject. Yet, for various

reasons, we must not only keep in view changes of the second

kind, but we must not shrink from subjecting them to minute

and accurate examination. We must do this, first of all, on

account of this intimate connection, because the two kinds of

changes are in great measure to be judged by similar rules.

But it is made still more necessary by the procedure of most

modern writers, whose mistakes have generally been occasioned,

partly by their mixing up indiscriminately the two kinds ot

changes referred to, and partly by their erroneous apprehension
of the rules of the Eomau law as to changes in matter of fact.

I now leave for a time the proper object of the present

inquiry, which is confined to the applicability of new laws, in

order to answer a different question : What are the rules of

Roman law, when, in the interval between the making of a

testament and the death of the testator, a change takes place

in those relations of fact which may have an influence on the

validity of the testament ? I repeat that this question is

analogous to, but not identical with, the question as to the

effect of new laws, and that therefore an application to the

one question of the rules regulating the other must be

attempted only with great caution.
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The objects of such a possible change are the following :

personal capacity of the testator in respect to his legal relations,

as well as his physical qualities ;
contents of the testament

;

personal capacity of the heir or legatee.

1. Personal capacity of the testator in respect of his legal

relations. This has two distinct conditions, which, however,
are subject to the same rules.

A. The testator must have tcstamentifactio. This expres-
sion is used in different meanings even by the Eoman
jurists, sometimes quite literally, for the making of

a testament
; elsewhere for the capacity to test irre-

spective of its conditions, so that in this sense testa-

mentifactio is denied to the child and the insane

person. But where the expression is used accurately
and technically, as, in particular, in Ulpiau, it signifies
the possession of the class qualification in the Eoman
state, which makes capable of mancipation as the

fundamental form of Eoman testaments. Thus testa-

mcntifactio is equivalent to commercium : all cives and
Latini have it, all pcregrini want it (&).

B. The testator must be capable of having and leaving
estate

;
he must not therefore, in relation to a future

succession, be juridically and necessarily without any
estate. In this respect the filiusfamilias is incapable,

although he has testamentifactio, and can therefore be
a witness to a testament (c). In like manner the

Latinus Junianus is incapacitated, who also has testa-

mentifactio, and can be a witness to a testament. But
the lex Junia has forbidden him to make a testament

for himself, for it ordains that his estate shall, at the

moment of his death, fall to his patron, not as an in-

heritance, but as if he had remained all his life a slave,

and therefore incapable of holding property (d).

These two conditions of the capacity for testing agree in

this, that they are equally necessary at both points of time,
that of making the testament, and that of death, which is as

much as to say that they must apply as well to the actual as

(fi) Ulpian, xx. 2, compared with xix. 4, 5.

(c) Ulpian, xx. 2, 4, 5, 6, 10.

(</) Ulpian, xx. 8, 14.
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to the juridical activity in the testament. He, therefore, who
is juridically incapable can make no testament, and just as

little can he leave a testament. But a change of capacity

begun and ended within the interval does not affect the testa-

ment, for in this case the prsetor will support it (e).

Two examples will make these rules clear. The testament

is invalid if the testator has not civitas at the time of the

testament, or of his death
;
not invalid, if he has lost the

civitas only temporarily in the intermediate period. It is

invalid if the testator was a filiusfavnilias at the time of the

testament, or at the time of the death
; valid, if he was arro-

gated in the interval, and afterwards emancipated.
It follows, from this treatment of the matter in the Eoman

law, that the Eomans rightly acknowledged and maintained

the capacity of the testator at two points of time as a neces-

sity arising from the nature of the tiling ; that, on the contrary,*J O O ' / '

they regarded the continuance of this condition in the whole

intervening period as a mere deduction from strict theory,

not demanded by any practical need, and therefore did not

require it.

2. Personal capacity of the testator in respect of bis physical

qualities.

This is of quite a different nature from the first kind of

capacity. It relates exclusively to matters of fact, and is

therefore necessary at the time when the testament is made.

But every subsequent change is quite immaterial, and will

neither make the testament valid if the capacity for it were

wanting at the time of making it, nor invalid if the capacity

then existed.

Among these causes of invalidity are minority, insanity; by
the older Eoman law, also deafness and dumbness. If, then,

a minor or an insane person makes a testament, it is and

remains invalid even when the majority arrives, or the insanity

disappears. So the testament of a man of sound mind is and

continues valid when he afterwards becomes insane, and even

if he dies in this condition (/).

(e) Gaius, ii. 147
; Ulpian, xxiii. 6

;
L. 1, 8, de B. P. sec. tab.

(37, 11) ;
L. 6, 12, de injusto (28, 3).

(/) 1, J. quib. non est perm. (2, 12) ; L. 2
;
L. 6, 1

;
L. 20, 4,

qui test. (28, 1) ;
L. 8, 3, de j. cod. (29, 7) ;

L. 1, 8, 9, de B. P. sec. tab.

(37, 11).
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3. The contents of the testament belong exclusively to its

juridical aspect. Hence no regard is paid to the circumstances

which existed only at the time when the testament was made,

although the testator had these immediately before his eyes,

but only to the circumstances at the time of his death.

This was unquestionable in those relations of fact which

had an altogether material nature. The integrity or violation

of the legitima portio often depends on the amount of the

estate. This is judged as at the time of the death, never as

at the time of making the testament, although that was then

before the eyes of the testator (y}. So the lesion of the in-

stituted heir in respect to legacies, which various laws (Lex

Furia, Voconia, Falcidia] wrere intended to prevent, is judged

according to the amount of the estate at the time of death, so

that its former condition is immaterial
(Ji).

In many other cases the invalidity of the contents was

of a more rigorously juridical nature : thus the nullity of the

testament in which a Suus or a Posthumus was passed over.

Yet the principle above laid down, according to which the

contents of the testament were to be judged exclusively as at

the time of death, was here also held so just and so conform-

able to the practical necessity of the case, that it was helped
and supplemented by artificial means. If, therefore, the Suus

or Posthumus who was passed over died before the testator,

still the testament was and remained null
;
but it received

effect by the praetor granting a Bonorum Possessio secundum

tabulas (i). The same thing took place if the testator erred

by passing over an emancipated son, or by unjustly disinherit-

ing a near relation entitled to succeed db intestato, only with

this difference, that here the result followed of itself, not by
an intervention of the prtetor. For the emancipated person
who was passed over had no more than a claim by B. P.

(g) L. 8, 9, de inoff. (5, 2).

(k) 2, J. de L. Falc. (2, 22); L. 73, pr. ad. L. Falc. (35, 2).

(i) Ulpian, xxiii. 6, L. 12, pr. de injusto (28, 8). This treatment of the

matter may be thus expressed : The nullity caused by preterition was an
absolute one by the jus civile. The praetor changed it into a relative one,
so that it could be appealed to only by the living prseteritus himself, and
not by a third party, for whose benefit it was not introduced. According
to the strict civil law, the preterition of the Suus or Posthumus was a nullity
in form, but the praetor treated it as a mere portion of the contents of the
testament.
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contra tdbulas, which was an entirely personal remedy offered

to a prceteritus alive at the opening of the succession. Hence,
the preterition of an emancipated son who died before the

testator had no effect, because to him no such B. P. c. t. could

be granted. It was just the same with the Qucrela inofficiosi

of a relative unjustly excluded from intestate succession. For

this, too, is a purely personal legal remedy, which cannot come

into question if the person so excluded dies before the testator.

Comp. vol. ii. 73, G.

4. Personal capacity of the person favoured (the heir or

legatee). This case is the most difficult of all, and it has

created the most numerous misunderstandings in this doctrine.

In itself this point pertains to the contents of the testament,

so that, on general principles, we should only have had to

consider the relations of fact at the time of the death, without

regard to previous circumstances. Yet the Eomans have

treated it quite differently, and we must attempt to elucidate

the grounds of this treatment.

The Eoman theory is as follows : The juridical capacity of

the heir and the legatee depends on the same testamcntifactio

as that of the testator (Note &), so that all cives and Latini

have it, all peregrini have it not (&). This class capacity must

exist at three points of time (trio, tempora], at the date of

the testament, at death (/),
at the time of acquisition. Pro-

perly continuing capacity in the interval would also be

necessary ; yet this requirement is overlooked, so that a tem-

porary incapacity in the intervening period does not disqualify

(media tempora non nocent] (m).

What, then, is the reason for deviating in this special case

() Ulpian, xxii. 1, 2, 3. Here neither the filiusfamilias nor the

Latinus Junianus is excluded, because he who is without means can indeed

leave nothing, yet can acquire what is bequeathed to him. Neither is the

child and the insane person, because it is not necessary to will or to act in

order to be instituted.

(/) In conditional institutions the time of the fulfilment of the condition

takes the place of this point of time, and therefore does not constitute a

fourth point.

(??i) The chief texts for this doctrine are the following: 4, J. de her.

qual, (2, 19) ; L. 6, 2
;
L. 49, 1

;
L. 59, 4, de her. inxt. (28, 5). The

interval here mentioned is, however, to be referred only to the first period,
between the testament and the death

; incapacity in the second, between
the death and acquisition, certainly disqualifies, because by it the succes-

sion instantaneously devolves on some other person, whether the substitute

or the heir 06 intcstato.
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from the treatment that we should expect in accordance with

general principles ? We may here disregard the third point
of time (acquisition of the inheritance), which is implied as a

matter of course, and is generally unimportant. Thus there

remains to be explained and accounted for the remarkable rule,

that the capacity of the person favoured is required not only at

the time of the testator's death (as might be expected), but also

at the time of making the testament, so that incapacity existing

at this time (e.g. percgrinitas) makes the testament invalid for

ever, even if the instituted heir afterwards acquires the Roman

citizenship.

The explanation of tin's striking phenomenon is neither

difficult nor doubtful. It is found in the fundamental form

of the Eoman testament as a mancipation of the existing

patrimony (n), as of an ideal whole (without respect to its

separate constituents or to possible increase or diminution),

whereby the whole operation assumed the form of a fictitious

contract as to the succession, and thus of a juridical act inter

vivos, all the persons interested in the testament (represented

by the familice cmtor') being regarded as the active and co-

operating parties to it. Hence they were all required to have

personal capacity at the date of this imaginary contract.

That this rule was in fact purely theoretical, adopted for

the sake of the juridical form, and therefore was not founded

on the recognition of any practical want, appears from the

following circumstance. Somewhat later, restrictions of the

personal capacity to acquire were introduced by positive

legislation, in which it was supposed to be possible to escape
from the observance of those ancient forms : this case occurred

in regard to the unmarried, the childless, and the Latini

Juniani. In this newly invented incapacity the status at the

time of making the testament was not at all regarded; nay,
the change went a step farther on the other side

;
for not even

the time of death was regarded, but only the time of acquisi-

tion. This last rule, however, had the practical end, that the

offered succession should be a motive to the unmarried imme-

diately to enter into wredlock
;

to the Latinus Junianus, to

make himself rapidly worthy of the jus quiritium (o).

(H) Gaius, ii. 103.

(o) Ulpian, xsii. 3, compared with xvii. 1, and iii. 1-G.

2 B
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This, and not, as many believe, the reyula Catoniana
(?:>),

is the true reason of the remarkable rule of the tria tempora.

The error of this view of its origin results from the following

considerations : The tria tempora are nowhere referred to this

isolated and comparatively late rule, and must therefore have

had a more general and more ancient basis. Moreover, the

rule of Cato applies only to legacies (Note p), and, in parti-

cular, not to successions (q). Thus it does not in general

affect the personal capacity of the party favoured, which alone

is here in question, but other conditions of the invalidity of a

legacy ;
in particular, the case in which the testator bequeaths

a thing per mndicationem, without having Roman property in

it at the date of the testament. This legacy is invalid, even

if he afterwards acquires the Eoman property of the thing (/).

Summarizing the foregoing discussion, we may say that the

whole doctrine of the tria tempora was not founded at all on

the nature of the thing, on the essential nature of the testa-

ment, but had a merely accidental historical occasion. Nay,
we must add that it would have been logically consistent to

give up this doctrine altogether in the law of Justinian, seeing

that the notion of mancipation as the basis of the testament

had then altogether vanished.o

The preceding inquiry did not concern the question as to

the collision of laws in time, and it was therefore a digression,

but an indispensable one. For in now applying myself to the

investigation of the changes which take place, not in the facts,

but in the laws, I must constantly recur to the analogy of the

rules just laid down. Still we must make use of them with

caution and discrimination, especially distinguishing whether

the rules are deduced from the nature of the thing, or from

special grounds. I shall adhere to the same order of the cases

as has beenfollowed in treating of alterations in matter of fact.o

(/>) L. 1, pr. <Je Rerj. Cat. (3-i, 7) :

'

Quod, si testament! facti tempore
decessit testator, inutile foret

;
id legatum, quandocunque decesserit, nou

valere.'

(7) L. 3, eod. :
' Catoniana regula non pertinet ad hereditates.' Cujacius,

Obs. iv. 4, it is true, proposes to read '

libertates,' but this emendation is

quite arbitrary, and supported neither by manuscripts nor by any real

necessity. Corap. Voorda, Interpret, ii. 22.

(r) Ulpian, xxiv. 7-
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1. Personal capacity of the testator with reference to his

legal relations.

This must exist at two periods, at the time of making the

testament, and at the time of death
;

if it is wanting at either

of them, the testament is and continues null (p. 381). But

it may fail just because the status of the testator is not such

as is required by the law in force at one of these periods (s).

The following examples will illustrate the matter : Accord-

ing to the Eomau law, all decs, all independent Latini (f),

but not the peregrini, could test (p. 381). Suppose, then, such

a Latinus had made a testament, and during his life testamenti-

factio had been withdrawn from all Latini by an imperial con-

stitution, the testament would have become null on account of

his incapacity at death. Suppose a percgrinus had made a

testament, and during his life an imperial constitution bestowed

tcstamentifactio on all peregrini, the testament would have

remained invalid on account of his incapacity at the time of

executing it.

2. Personal capacity of the testator with reference to his

physical qualities.

This must exist only at the time of the execution of the

testament, and therefore the law then in force exclusively

decides. A testament validlymade according to that law cannot

become invalid through a later law, and so also vice versa.

Thus, in the older Eoman law, dumb persons were incapable

of testing : Justinian gave them this capacity (u"). If, then, a

dumb man had tested shortly before this law was enacted, the

testament did not become valid in consequence of the new law
;

but he could execute a new testament. The Eoman law fixes

at twelve years of age the ability of females to test (v), the

Prussian law at fourteen (vj). If, then, a girl of thirteen makes .

(.<) Chabot, t. ii. pp. 438, 439. On the other hand, Meyer, pp. 121-131,
thiuks that incapacity at the time of making the testament does not affect

it, and attempts to defend this groundless assertion against irrelevant ob-

jections founded on the regula Catoniana.

(f) Among these were formerly the Latini colonarii (Ulpian, xix. 4),

and, after these had ceased to exist, all descendants of a Latinus Junianns,
for the prohibition of the Lex Junta affected only himself, not his descend-

ants, who were Latini iiujcuiti.

O) L. 10, C. qui test. (6, 22).

(w) L. 5, qi.d test. (28, 1).

(0 A. L. R. i. 12, 16.
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a will under the authority of the Boman law, it remains valid

even if the Prussian law is soon after introduced, and death

ensues before the completion of the fourteenth year. If the

testament is executed under the Prussian law at the age of

thirteen, it remains invalid even if the Roman law is intro-

duced immediately after.

3. The contents of the testament are regulated entirely

according to the time of death, so that the law then in force

exclusively determines as to the validity of the contents, irre-

spective of the rules of the former law, even of that under

which the testament was made (#).

The following are applications of this rule, which is of

greater practical importance than all the others.

Legitim and preterition are to be judged according to the

law in force at the time of death (y). Likewise the fidcicom-

missa (substitutions) prohibited in the French code (2). Like-

wise the vulgar substitution which was forbidden in France in

1790, but again permitted by the code (act).

4. Personal capacity of the person favoured (heir or

legatee).

In the cases and questions hitherto discussed, exactly the

(x) Chabot, t. ii. pp. 367-370, 382, 445-454, who takes the most cor-

rect view of this point, though with an intermixture of many errors as to

the Roman law. Weber, pp. 96-98, makes the testament become invalid,
if its contents are at variance either with the law at the time of the testa-

ment, or that at the time of death
;
he therefore treats this point in the

same way as the juridical capacity of the testator (No. 1). Bergmann,
16, 19, 51, assumes that by Roman law the substance is to be judged only

according to the law at the date of the testament, and that to pay regard
to the time of death is an erroneous view of the French jurists, but one
that has penetrated into their legislation. [See 7 Will. iv. c. 26, s. 24.

'
It

is said that testators make their wills on the supposition that the state of

the law will not be altered. . . . The answer is, that a testator who knows
of an alteration in the law (as this testator must be presumed to have done)
and does not choose to alter his will, must be taken to mean that his will

shall take effect according to the new law.' Per Jessell, V.C., in Haslock
v Pedley, L. R. 19 Eq. 273, 44 L. J. Ch. 143. See Jones v Ogle, L. R.

8 Ch. 192, 42 L. J. Ch. 334
; Capron v Capron, L. R. 17 Eq. 295, 43 L.

J. Ch. 677
;
Forbes v Forbes, 1853, 15 D. 809. So, on the other hand,

where, on the death of the testator's daughter, his estates were directed to

pass
'

to his nearest heirs and executors,' the persons falling under that

description are ascertained by referring to the law existing at the testator's

death, not to that existing at the date of distribution, the daughter's death.

Cock-burn's Trs. v Dundas, 1864, 2 Macph. 1185.]
(?/) Chabot, t. ii. pp. 225, 464-475.

(z) Chabot, t. ii. p. 382. Comp. Meyer, pp. 132-148.

(no) Chabot, t. ii. pp. 367-370.
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same rules have necessarily been applied to changes in law
which were before recognised by Roman law in respect to

changes in the relations of fact (pp. 381-384), for these rules

were founded on the general nature of the testament itself,

and therefore on the actual necessities of the case. It is quite
different with the question as to the personal capacity of the

person favoured, as to whom changes of fact are judged in

Roman law according to the rule of the tria tempora. For this

rule was founded on no internal, but only on historical reasons,

reasons which had already disappeared at the time of Justinian,
and certainly can no longer have any significance for us.

Here, therefore, we must altogether abandon the analogy of

that rule of the Eoman law, and confine ourselves to the real

nature of the testament. But this leads us to regard the per-
sonal capacity of the person favoured as a component part of

the contents of the testament, and therefore to judge it exclu-

sively according to the law in force at the time of death, with-

out respect to the law which may have existed previously, as

at the date of making the testament (&&).

It was shown above, that the regula Catoniana need not

lead us astray in this matter, and that we have therefore no
occasion to attempt, by technical reasoning, to dispute the

applicability of this rule in our time, as many have sought to

do. In particular, that rule cannot for a moment be applied
with any plausibility to the capacity of an instituted heir

(Xotes p, q).

5. The law as to the form of the testament has still to be

considered
;
of which there was no occasion to speak in regard

to changes in the state of facts.

The form of the testament is entirely a matter of fact.

The testament, therefore, must be held valid or invalid,

according as its form corresponds to the law in force at its

date, or not, so that in this respect a subsequent law can

make no change whatever either to the advantage or the dis-

advantage of the testament
(cc). This proposition also is

entirely in accordance with the more general rules before laid

down ( 388).

) Chabot, t. ii. pp. 462-464, quite agrees with this decision, without

going into the justification of it here attempted.
(cc) Chabot, t. ii. pp. 394-399

; Weber, p. 90.
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Under this rule, therefore, a holograph testament made

under the French law remains valid, although before the death

of the testator the Prussian law is introduced, which does not

recognise private testaments. Conversely, a holograph private

testament executed under Prussian law remains null, even if

the French law, which allows this form of testament, is intro-

duced during the life of the testator (dd).

6. Finally, we have still to mention the case in which a

law entirely abolishes testamentary succession, and consequently

declares legal succession to be alone valid
;
not that this case

can be of practical importance, but because the consideration

of it may serve better to establish the theory as to the whole

subject.

If, then, a testament is made under a law which prohibits

testaments altogether, it is and remains null, even if, before the

death of the testator, a new law should permit them to be made.

This must be admitted, if it were only because no suitable form

can be employed for such a will according to the existing law ;

but that would be requisite according to the rule above laid

down (No. 5).

The testament is also invalid, if testamentary succession was

allowed at the time of making it, but forbidden at the time of

death by a new law. In fact, the new law was intended to

deprive of effect the whole contents of the testament
;
but the

validity of the contents is to be judged according to the law in

force at the time of death (No. 3). But a second and still

more decisive reason leads to the same result. Such a new law

properly concerns, not the acquisition of a right (namely, of

the succession by means of a testament), but the existence of a

whole legal institution (testamentary succession), and in laws

of this kind there is no question whatever as to their retro-

active force ( 384).

The most doubtful case seems to be that in which testa-

ments are recognised by law at the time of execution, and at

the time of death, but a temporary law had prohibited them

in the interval. I would be inclined to apply to this case the

analogy of the Roman rule, media tempora non nocent (Note m),

and to admit the validity of the testament.

(d<T) A somewhat different rule of the Prussian law has already been

mentioned ( 388, o), and will again be discussed in 394.
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SECT. LI f 394.)

A. ACQUISITION OF RIGHTS. APPLICATIONS

iv. SUCCESSION. Continuation.

The limits in time of the authority of new laws in reference

to testaments has hitherto been examined only from general

points of view, with regard to the general nature of the testa-

ments, irrespective of the direct provisions of positive laws.

The Koman law was discussed in relation to a different question,

that as to alterations in the circumstances which exert an

influence on the validity of testaments. An application, merely

by way of analogy, of its rules as to this other question was

attempted for the solution of the problem before us. I will

now inquire what decisions of positive legislation can be used

to aid us in the solution of this question ;
that is to say, to

determine what influence on the validity of testaments must be

ascribed to new laws.

First, the Koman law is to be discussed. In it we find no

general rule as to this question. The general principle which

prohibits the retroactivity of law ( 386) is not sufficient for

testaments, because these do not, like contracts and alienations,

belong to a single point of time, but to several (393); so

that it may be dubious in what respects the testament may be

ranked among futura negotia, or rather among facta prceterita

On the other hand, we find in many Eoman laws very

distinct transitory provisions upon the question to wh;.t

testaments these new laws shall, or shall not, be applied. It

was very natural to suppose that such transitory dispositions

contained also the expression of the general and permanent

principle relating to this question, and many modern writers

have constructed their theories under the influence of this

idea. But the supposition is very questionable, and in many
cases demonstrably false. For the transitory provision may,

in the particular case, have originated, not so much from the

conviction that it ought to be so according to general prin-

ciples and because it was in accordance with the nature of
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testaments, 'as from considerate regard for existing facts; but

if so, the transitory provision is not the enunciation of a rule

recognised as true, but rather of an indulgent exception from

that rule. This purpose of the legislator is not only always

possible, but in this very subject it is in several cases quite

apparent. We shall therefore compare the various transitory

provisions of the Eoman law as to the law of testaments,

which are now to be stated in their order, with the general

principles before established ( 393), in order to see as to each

of these provisions whether it should be regarded as recognising
and stating the rule, or rather as creating an exception.

1. Such a transitory disposition occurs in the Lex Falcidia,

which has these words in its first chapter () :

Qui cives Eomani sunt, qui eorum post hanc Legem rogatam
tcstamcntum facere volet, ut earn pecuniam, etc.

This disposition, which is repeated word for word in the

second chapter, confines the application of the law to future

testaments, so that those already executed, even when the

testators were still living, were to be exempt from its

operation.

Here there is an exception from the rule. For as the

provision of the law related to the contents of the testament,

it should properly have been applied to all testaments whose

authors died after its enactment
( 393, No. 3), even if they

were then already made. But it was desired to save to living

testators the trouble of comparing testaments already made
with the new law, and, in case of need, of altering them in

conformity with it, as well as the risk that might arise to

the complete validity of the testament from the neglect of

this precaution. This indulgence was natural and laudable,

because, in reality, it might be very immaterial to the law-

giver whether the law received exclusive application some

years sooner or later.

It must, however, be specially observed, that it was not the

purpose and consequence of this law to limit a liberty of

testators in reference to legacies till then unrestrained, but

(a) L. 1, pr. ad leg. Falc. (35, 2). A similar transitory provision of the
Lex Voconia (qui heredem fecerit) is mentioned by Cicero (in Verrem, i.

41, 42), a law to which the unjust edict of Verres had given retroactive
force by the words, 'fecit fecerit.'

1
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rather to substitute new and more appropriate regulations

for the quite different, and in many cases more rigorous,

restrictions of the Lex Furia and the Lex Voconia (6). The

intention, therefore, was to apply to the pending testaments

of living persons the Lex Furia and Lex Voconia ; to future

wills only the Lex Falcidia.

2. In 531, Justinian ordained that the institution of an

heir should be valid only when the testator wrote the name

of the heir with his own hand, or declared it aloud before

the witnesses. But this rule was applicable only to future

testaments, not to those already made (c).
In this transitory

provision there was a simple application of the principles

above established, for the new law related entirely to the

form of the testament ( 393, No. 5). But three years after

(534), that law was adopted into the last code, along with

the transitory addition. This involved a provision that the

testaments made in the three years that had elapsed (between

531 and 534), to which the law had already become applic-

able, should be exempt from it
;
and thus in some sort it was

an amnesty to breaches of the law committed in these testa-

ments. This remarkable repetition of the transitory rule

might perhaps have been held as a mere oversight ;
but

Justinian himself in a later law declared it to be intentional,

and founded on the observation that the new law was not at

first sufficiently known, a defect which its insertion in the

new code was to repair (d).

3. The leyitima, portio, according to the old law, was a

fourth of the heir's intestate portion. Justinian increased

it, according to circumstances, to a third or a half (r).
As

this law concerned the contents of the testament, it would

necessarily have been applied to testaments already made.

But Justinian ordained that it should be applied only to future

testaments, thus making again a favourable exception (/).

4. By imperial constitutions, the power of a father to

provide by last will for his children by a concubine, was

(6) Gams, ii. 224-227.

(c) L. 29, C. de test. (6, 23). All this law has only a historical interest,
as it was abrogated a few years afterwards. Nov. 119, C. 9 (A.D. 544).

(rf) Nov. 66, C. 1, 1.

(e) Nov. 18 (A.D. 536).

(/) Nov. 66, C. 1, 2-5 (A.D. 538).
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restricted in many varying ways (</).
One of these restrictive

laws enacts that such children, if there were no lawful issue,

might obtain the half of the estate. But it was added that

this should apply only to testaments afterwards to be made (A).

Here there was another exception ;
for the law related to the

contents of the testament, and would therefore have been

properly applicable to pending testaments.

5. By the Lex Julia and the L. Papia Poppcca under

Augustus, a very intricate caducity of successions and legacies

had been introduced. This legal institution, which was

modified by many subsequent laws, was altogether abolished

by Justinian in 534, yet with the provision that the new law

should be applied only to testaments afterwards made (i).

Here, again, was an exception to the rules, as the new law had

for its object the contents of the will.

The Prussian law has only a few permanent rules, made

for all times, as to our question ;
and these do not answer the

question directly, but can be made use of only inferentially.

It will be more convenient to notice these at the close of this

inquiry.

On the other hand, our legislation is rich in transitory

provisions as to testaments which enunciate no universal

and permanent principle, but which, in introducing new laws,

regulate the treatment of testaments, and in doing so, at the

utmost, but not always, allow us to catch a glimpse of a

general principle.

These transitory rules are the following ( 383) :

The patent introducing the Allgemeine Landrecht in 1794

enacts, in 12, that all testaments then made '

shall be judged

entirely by the rules of the old laws, although the decease of

the testator should happen afterwards.' Entirely, therefore

ill respect both of form and matter. The first is a simple

application of the principles above stated
;
the second is a

favourable exception to these principles ( 393, No. 3),

similar to the many exceptions already cited from the Eoman
laws.

(ff) Goschen, Vorlesungen, iii. 2. 79".

()i) L. 8, C. de natnr. lib. (5, 27). Justinian (A.D. 528).

(0 L. un. 15, C. de cad. toll. (6, 51).



394.] PRUSSIAN LEGISLATION. 395

The three patents of 1803 agree with this in the very
words of their 6th section.

A novelty in two respects occurs in the patent of 1814 for

the provinces beyond the Elbe
(A;).

The first new provision stands in connection with the

previous rules just cited, and modifies them.

6. All testaments and last wills which have been executed

before 1st January 1815 must, in respect of their form,
be judged entirely by the rules of the older laws,

although the death of the testator should have

occurred afterwards.

The addition,
'

in respect of their form,' which is altogether

wanting in the earlier patents, evidently expresses the opposite

of
'

in respect of their matter,' and therefore indicates that the

matter should be judged rather according to the new law (the

law at the time of death). This involves the recognition of

the rules before stated as to the laws applicable to the form

and the contents of testaments (/).

The second innovation will be stated below.

The new rule just cited was more minutely and more

accurately expressed in the patent of 18 1C for West Prussia

( 383).
8. All testaments .... in respect of their form, are to

be judged entirely according to the former laws. The

contents of testaments are also valid in so far as they

arc not contrary to prohibitive laws at the time wlwn

the succession opens. In this latter respect particularly,

the instituted heir's capacity to inherit, and the legttima

portio, are to be judged according to the laius prevailing

v.'hcn the succession opens.

The transitory laws since promulgated adopt the terms of

this.

A distinction is here unquestionably drawn between form

and matter with reference to the application of different laws.

In laws as to the form, the time of executing the testament
;

in laws as to the matter, the time of death is to be regarded ;

and the laws as to the capacity of the person favoured are

(it) Gesetzsammlung, 1814, pp. 89-96.

(Z) Bergmann wrongly supposes (p. 5C5) that there is here no deviation

from the older patents.
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quite rightly placed in this second class. Thus the whole

series of rules above established is recognised as correct, with

the single exception of the laws as to the personal capacity of

the testator, about which nothing is said.

Among the regained provinces, however, there were three

in which, until this time, French law had prevailed, and in

which, therefore, there were necessarily testaments of living

persons accredited partly by the holograph of the testator, partly

by notarial attestation. This was held too hazardous; and

hence, along with that general law, and partly deviating from

it, the special direction was given for these provinces, that such

pending testaments should continue effectual for one year only.

Within this year the testator might make a new testament

according to the judicial form required by the Landrecht. If

the testator should die after the expiry of this year without

having executed a new testament, the earlier one was declared

ineffectual, unless it could be proved that he had been con-

tinuously disabled from making a new testament (m). In this

very special rule there is evidently no expression of a general
and permanent principle, but only an expedient for a single

case. And in the other transitory laws there is no similar

regulation.

Independently, however, of these transitory laws, the Land-

recht itself contains the following permanent provisions, which

may be used in determining the present question as to testa-

ments (pp. 394-5) :

A. If a juridical act satisfies, in the forms employed in its

execution, not the law under which it was done, but a later

law, it shall by way of exception be maintained (01).

This rule does not apply specially to testaments, but to

juridical acts in general, and therefore to testaments
;
and it

derogates in regard to them from the rules above laid down.

It is, however, quite unimportant for the new introduction of

the rules of the Landrecht in regard to testaments
;

for a

stricter form for testaments than that imposed by the Land-

recht can hardly be imagined as existing in any country, so

(m) Provinces leyond the Elbe (1814), 7
;
West Prussia (1816), 9

;

Posen (1816), 9. See above, 383.

(n) A. L. R. Einl. 17. See above, 388, c. The very questionable
contents of this law are there discussed.
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that nowhere could a testament be maintained by the super-

vening form of the Landrecht being less strict than that

previously in use. The provision would be of practical im-

portance only if at some future time an easier form of testa-

ment, such as that of the French law, should be introduced in

the Prussian state.

B. The personal capacity of the testator is to be judged as

at the time of making the testament (d). This maxim relates,

however, as the following sentences show, to changes in the

fact, not in the law, and can therefore be applied only by

analogy to changes of the latter kind. Particular applications

of it have been made in the following way :

a. Natural incapacity at the time of the testament makes

it invalid, even if the defect then existing should after-

wards be removed, e.g. by the attainment of maturer

age (p). This principle is in harmony with our rules.

1). Incapacity at the time of the testament resting on legal

grounds loses its influence if the defect is afterwards

removed (q). Here there is a deviation from our rules

( 393, No. 1).

c. If, on the other hand, the testator had capacity at the

time of making the testament, but afterwards loses

it as a penalty for an unlawful act, the testament

becomes invalid (r). This is in accordance with our

rules.

C.
' In judging of the capacity of an heir or legatee, the

time of the opening of the succession must be looked to
'

(s).

This disposition, like the foregoing, is certainly intended to

refer only to changes of fact relating to the person, but may
unquestionably be applied by analogy to changes in the

legislation also
;
and in this application it perfectly agrees

with our rules.

The Austrian code contains no special transitory disposition

as to testaments, but it has the general rule that the new code

shall have no effect on past acts, even if these acts consist of

(o) A. L. R. i. 12, 11.

(/>) A. L. R. i. 12, 12.

(q) A. L. R. i. 12, 13.

(r) A. L. R. i. 12, U.

(s) These are the words of the A. L. R. i. 12, 43.
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declarations of intention which could still be altered by the

sole power of their authors, and could be repeated according
to the rules contained in the present code

(i). Here testaments

are evidently intended, and the words contain just the same

rule which has been cited from the Prussian patent of 1794,
and compared with our rules.

The opinions of the most authoritative writers have already
been stated in treating of the particular questions. Weber errs

chiefly in making the juridical validity of the matter of the

testament depend on its conformity to the laws of both points
of time, while Bergmann wrongly regards the time of making
the testament alone. Chabot here takes more correct views

than the other two writers ( 393,x). But all have fallen into

many errors in consequence of the following mistakes.

They have not sufficiently distinguished between the changes
which may occur in relations of fact, and those which may take

place in consequence of new laws
;
nor between natural defects

and the legislative rules by which the personal capacity of the

testator may be restricted. In the Roman law they have mis-

taken the true principles of many rules (especially of the trice

tempora), and have wrongly suggested other inadmissible prin-

ciples, among which especially the rcgula Catoniana. But
above all they have generalized the particular transitory rules

of the Roman law, and have discovered in these the expression
of general and permanent principles as to the relation of old and

new laws about testaments, quite contrary to the intention of

the authors of these rules.

SECT. L1L ( 395.)

A. ACQUISITION OF RIGHTS APPLICATIONS,

iv. SUCCESSION. Continuation.

II. Intestate Succession has much simpler relations than

testamentary, because here we have not to consider two often

very distant facts, the execution of the testament, and the

(0 The words of the patent of 1811, pp. 5, 6.



395.] INTESTATE SUCCESSION. 399

opening of the succession. The two cases, however, are alike

in this, that in intestate succession also, relations of fact with

their alterations, as well as new laws, are to be regarded ; and

that the Roman law has laid down minute rules as to the former,

the analogy of which is to be used in the case of new laws.

The personal capacity of the deceased to leave succession

cib intestato is to be judged as at the time of death. The Roman
law requires civitas, in the sense that the rules of Roman in-

testate succession could be applied only at the death of a Roman

citizen, while the succession of foreigners dying in the Roman
state was regulated by the law of their own country. A Roman
who had undergone a magna, capitis deminutio (a deportatus or

a servus pozncv) could leave no succession
;
what he had, or

seemed to have, belonged to the fiscus.

The personal capacity to be called to any intestate succes-

sion depended on the same condition of civitas; the magna

capitis deminutio caused incapacity, while the minima was not

an absolute hindrance, but only removed certain claims to

intestate succession founded on agnation (a}. It was certainly

necessary that this capacity should exist at the opening of the

succession, and also at the time of the acquisition, nay, even in

the whole intermediate period, since every incapacity of an

heir called cib intestato occurring within this period at once

devolves his share of the succession on some other person,

called along with him or after him ( 393, ??t).
These rules

operate alike, whether the change which causes the incapacity
to succeed is produced by new relations of fact or by a new
law.

But the personal relation of the heir cib intestato to the

testator, which chiefly consists in kindred, is the most im-

portant as well as the most difficult question. This relation

regulates both the claim of each individual to the quality of

heir, and the definite position which he is to hold in the series

of all the conceivable heirs to the succession. This personal

relation must be judged as at the time of the opening of the

succession, which generally, but not always, coincides with the

time of the death.

We have here to consider the two kinds of possible changes.
A. Changes in the relations of fact.

(a) L. 1, 4, 8, ad Sc. Tert. (33, 17).
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Circumstances and changes before the death of the testator

have here no influence. It is true that very definite and

reasonable expectations may have arisen. Near relations may
have reckoned with great certainty on the intestate succession

of a rich childless man of advanced age, and this expectation

may have been disappointed by a late marriage, with children.

But mere expectations are never protected by rules of law,

and those relations were bound to keep in view the possibility

of such a change, as well as of a will.

But in order to determine more exactly the decisive period,

two preliminary, and in some sort negative, rules have to be

stated.

1. No one can be considered as heir ab intestato who is

conceived after the death of the ancestor. The fundamental

condition is, therefore, that an heir ab intestato was born, or at

least begotten, during the life of the deceased
(Z>).

2. If one who is called to a succession declines it, or dies

before having acquired it, it seems natural that, in consequence
of this change of circumstances, he who is called after him

should come in his place ;
and this is called a successio

(ordinum, graduum). This successio, however, was not ad-

mitted in the old civil law, when the letter of the Twelve

Tables was anxiously adhered to. The pnetor allowed it in

the new classes of succession which he introduced (c) ;
but

Justinian made it universal (d).

Having stated these two preliminary rules, we have now to

determine more exactly the point of time at which the existing

relations of fact regulate the succession ah intestato. Gene-

rally, we can state this to be the time of the opening of the

succession, which may, however, according to circumstances,

occur at two different times.

In this respect we have to distinguish two cases.

The first is when a testament exists, and the intestate suc-

cession only opens by its invalidation. Then the time of this

invalidation is to be regarded as the time when the succession

opens. This occurs if an heir called by the testament refuses

(&) 8, /. de her. quce ab int. (3, 1) ;
L. 6, 7, 8, pr. de suis (38, 16). As

to the assimilation of the nasciturus to the natus, comp. vol. ii. 62.

(c) Gaius, iii. 12, 22, 28
; Ulpian, xxvi. 5.

(Q 7, I. de legit, agnat. succ. (3, 2).
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to accept, if he dies before acceptance, if the institution is

subject to a condition which is not fulfilled. In all these

cases it is assumed that there are no other testamentary heirs

by whom the testament may be supported. The opening of

the succession takes place in these cases when the testamentary
heir refuses or dies, or the condition fails. It may be said of

each of these facts, that it makes it certain that no testamentary
succession will take place, and that it thus opens the succes-

sion ab intestato.

The second case is when no testament exists. Then the

opening of the succession is to be placed unconditionally at

the time of the death, at no other conceivable point either

sooner or later.

This important question is thus decided in the following

passage of the Institutes (e) :

Proximus autem, siquidem nullo testamento facto quisquam
decesserit, per hoc tempus requiritur, quo mortuus est

is, cujus de liereditate quceritur. Quod si facto testa-

mento quisquam decesserit, per hoc tempus requiritur,

quo certum esse cceperit, nullum ex testamento heredcm

exstituturum ; tune enim proprie quisque intestato

decessisse intelligitur.

We are now to consider the second case, in which there is

no testament. By the foregoing rule we are directed to fix

the heirs, called and not called ab intestato, entirely according
to the personal relations which existed at the time of death.

It may be said perhaps that this is no positive direction, that

it is a matter of course, because no later time could be even

imagined. But this view would be quite erroneous. The

greater number of the cases which have just been mentioned

in respect of testamentary heirs, may also occur with those

called ab intestato. Several of these may refuse, or may die

before acceptance ;
what shall then become of the shares

which fell to them ?

Two courses are here possible. First, we may adhere to

the distribution fixed as at the time of death, and apply the

vacant share according to it as far as possible. This share

(f) 6, /. de legit, agnat. succ. (3, 2). For the first case, that in which
the testament is invalidated, there are many authorities. Gains, iii. 13

;

L. 1. 8
;
L. 2, 5

;
L. 5, de suis (38, 16).

2 C
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will then fall to the co-heirs by the jus accrescendi, and the

successio ordinum or graduum will come in only if there are

no such co-heirs, and therefore as a secondary expedient. But,

secondly, we can take the opposite course, adopt the present
time when the share becomes vacant as the time of the

opening of the succession, and regulate the whole succession

anew. Then the successio ordinum or graduum will be pre-

ferred, and the jus accrescendi may perhaps be applied as a

secondary expedient.

In accordance with the principle formerly laid down, we
must unquestionably prefer the first method, which treats the

time of the death as the fixed period for the opening of the

succession, even if a subsequent change of circumstances

should render necessary a supplementary distribution. Or, in

other words, in the collision of the jus accrescendi with the

successio ordinum, the jus accrescendi should have the pre-
ference (/).

B. Changes in Legislation.

We have here, as in regard to testaments ( 393), to follow

the analogy of the rules laid down as to alterations of fact
;

and we can here do so without hesitation, since these rules

are to be considered as the expression of general and per-

manent principles, on which no merely accidental historical

motives have operated, as in the case of testaments.

Following this analogy, we shall be led to the following-

rules as to the effect of new laws on intestate succession.

1. A new law enacted before the opening of the succession

must always take effect on the particular case of intestate

succession.

2. We must regard as the time when the succession opens
. If there is no testament, the time of death

;

(_/") This question is the object of an old and famous controversy. The

opinion which I have adopted is defended by Gbschen, Vorlesunrjen, iii. 2,

929, and Baumeister, Anwachsungsrecht unter Miterbeit, 5-7. A plausible

objection is founded on L. 1,

'

10, 11, L. 2, ad Sc. Tert. (38, 17), which

certainly regulate the matter according to the later period, at which the

person first called refuses. But according to the plain meaning of these

passages, they involve no application of a general principle, but a special
rule for the relation of the new civil succession between mother and chil-

dren to the jus antiquum of agnates. The purpose was to prevent the

agnates, among whom there was no successio graduum, from being totally

deprived of the succession by the refusal to accept of the mother or child,

quite contrary to the intention of the Senatusconsultum.
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l>. If there is a testament, the time when it becomes

certain that no testamentary succession will take

place.

3. A law enacted after the succession lias opened has no

effect, even if it appears in the interval between the opening
of the succession and the acquisition of the inheritance. This

last proposition is recognised by most jurists (g), but disputed

by many (A).

The opposition to it is based chiefly on the following con-

fusion. It is said that the principle of non-retroactivity has

for its object only the preservation of acquired rights. But by
the opening of the succession (delatio) the heir called has not

yet acquired any right ;
such an acquisition takes place only

by the acceptance of the inheritance, and therefore before this

a new law may alter the order of succession, without violating

the principle of non-retroactivity. The two points (opening
and acquisition) coincide only exceptionally in the case of the

suits hceres, who acquires the inheritance ipso jure.

But the heir called does in fact acquire an actual right by
the mere opening of the succession, and that without any act

of his, even without his knowledge namely, the exclusive

right to enter upon the inheritance, and thereby to make it

part of his estate, or, if he so please, to refuse it. This is a

true vested right, just as much protected as any other by the

(g) Weber, p. 96. Chabot, t. i. p. 379 (' au moment de Fouverture de
la succession '). By the common law of Scotland prior to 1823 confirmation

(
= probate) was necessary not merely as a title of administration, but to vest

the beneficial right to a succession in the next of kin so as to transmit their

right to their representatives. But by 4 Geo. iv. c. 98, it is enacted that 'in

all cases of intestate succession, where any person who at the period of the
death of the intestate, being next of kin, shall die before confirmation be

expede, the right of such next of kin shall transmit to his representatives,'
etc. It was held to apply to successions opening before the Act, provided
the next of kin survived the passing of the Act. Cuningham v Farie, 1856.
18 D. 312. Comp. Greig v Malcolm, 1835, 13 S. 605

;
Seattle's TV.--, v

Cooper's Trs., 24 D. 356. The Thellusson Act, prohibiting accumulations
for more than 21 years after the death of a testator, provided that nothing
in the Act should ' extend to any disposition respecting heritable property
in Scotland.

1 The Entail Amendment Act, 11 and 12 Viet. c. 36, s. 41,

repealed this proviso, and enacted that ' the Act shall in future apply to

heritable property in Scotland.' It was held that this repeal and enactment
did not affect deeds granted by a testator who had died before the latte*

Act. Keith's Trs. v Keith, etc., July 17, 1857, 19 D. 1040.

(A) Heise and Cropp, Juristische Abhandlungen, vol. ii. pp. 123, 124,
130-182.
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principle of non-retroactivity against the undue effect of new

laws, and therefore quite different from a mere expectation.

Yet it is a right of quite a different kind, and of less extent,

than that which afterwards arises through the acceptance of

the succession, and by which an estate, formerly belonging to

another, is immediately incorporated with the estate of the

heir.

This rule is confirmed by the following transitory pro-

visions :

A law of the Emperor Valentinian II. had given to descend-

ants who were only cognates a succession ab intestato to three-

fourths of the estates of their ascendants, so that competing

agnates could take only a fourth
(i).

Justinian declared the

descendants in this concourse to be the exclusive heirs, and

therefore exempt from the necessity of giving a fourth to the

agnates (&). But he added the following words :

Quod tantum in futuris, non etiam prccteritis ncgotiis, ser-

vari decernimus.

These words are certainly most simply understood of the

future opening of a succession, so that this, and not the aditio

of the inheritance, is indicated as futurum ncgotium. But that

this was really the meaning of the legislator follows incontest-

ably from the words that immediately precede,
' Sed descen-

dentes soli ad mortui successionem vocentur,' from which it is

clear that the calling to the succession, the dclatio, is the

thing which the legislator has in view, in so far as this was

not one of the prceterila negotia upon which the law is to have

no effect.

The Prussian transitory law of 1794 says, still more dis-

tinctly (in introducing the A. L. R.\ 13:
' The legal succession . . .,

if the opening of the succession

takes place before the 1st June 1794, is to be judged accord-

ing to the previous laws, but afterwards . . . according to the

rules of the new Landrecht.'

All the subsequent transitory laws of Prussia are in accord-

ance with this ( 383).

III. Irrevocable Contracts as to Successions. These are of

the same nature as other contracts, and must therefore be

(i) L. 4, C. Th. de leg. Tiered. (5, 1) ; 16, /. de her. qux ab infest. (3, 1).

(k) L. 12, C. de suis (6, 55).
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judged according to the law in force when they are entered

into
(/).

It has been objected that a contract as to a succession

gives no absolutely vested right, because it is always uncertain

which of the two parties shall survive the other (ni). This

objection, however, is of no importance, because conditional

rights, as well as unconditional, are genuine rights, and are

protected by the principle of non-retroactivity against the

undue influence of new laws ( 385, Ji).

SECT. LIIL
( 396.)

A. ACQUISITION OF RIGHTS. APPLICATIONS.

V. LAW OF THE FAMILY.

Among French writers there is often an erroneous con-

fusion of the laws as to the domestic relations with those as to

personal status. As, then, in the latter there is generally no

question as to the preservation of vested rights (S 389), so that

every new law can have unrestrained influence, they transfer

this relation to the laws as to the family, without suspecting
that these have always to deal with veritable vested rights,

and have to respect them, just as much as the laws relative to

things and obligations. The cause of this confusion is found
in the excessive use which they make of the division of statutes

into statuts personnels and r&ds ( 361, No. 1), as well as the

division of rights under the same names (), by which the pure
law of the family, like the status of the person, is ranked with

the droits personnels, and only the applied law of the family
with the droits rtels (&). Although this view is in principle

untenable, it has yet been less injurious in its application than

might have been expected, because many of the most important

questions which these writers include under the law of the

(0 Chabot, t. i. p. 133
; Struve, pp. 247-249. Comp. above, 392.

(m) Weber, pp. 98, 99.

(a) Droits personnels are those qui sont attaches aux personnes ; droits
reels are the droits attaches aux biens.

(b) Chabot, i. pp. 23, 29-31, 34, 377, 378. Bergmanu, 50, rightly
blames, but ^vithout sufficiently marking, this confusion.
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family, truly relate to the capacity to act (c) ; and, on the other

hand, many important laws as to the family relations, especially

marriage, are not subject to the principle of non-retroactivity,

because they relate, not to the acquisition, but to the existence

of rights.

I. Marriage (d). As marriage is a veritable contract (e),

we might expect that the laws in force when it is entered into

should necessarily and exclusively decide as to every question
connected with it. Yet this rule, in itself correct, has in the

pure law of marriage (i.e. irrespective of the influence of mar-

riage on the patrimonial estate) (/) only a very limited appli-

cation.

The question as to the validity of a marriage must certainly

be judged exclusively according to the law in force at the

time (#).

The personal power of the husband over the wife is always
but slightly affected by the operation of the positive law and

the judicial office. But the most important practical application

of this power, in a legal point of view, namely, the marital

guardianship, does not pertain to the law of marriage at all,

but to that of personal status (Note c).

Divorce would be more important than any other matter, if

it were to be judged according to the law in force at the time

of contracting the marriage. But it will afterwards be shown,
that neither this time, nor that of the fact which is alleged as

the ground of divorce, ought to regulate, but only the time

when the action is brought (7t).

On the contrary, the law of matrimonial property (applied

marriage law) is a very important object in the application of

our principles. Here we must assert that the law in force at

the time when the marriage is contracted must, as a rule, be

(c) Among these is, in particular, the autorisation maritale, which be-

longs properly, not to the law of marriage, but to the tutory of women.
See above, 389, No. 2.

(//) The rules as to the local limits of laws should be compared ;
v. 379.

(e) See vol. iii. 141.

( /") As to the notion of the pure and applied law of the family, see vol.

i. 54-58.

((/) For the same reasons as were before adduced in regard to the local

law ( 379) ; comp. Code Civil, art. 170. Reinhardt, on Gliick, vol. i. p.

10, is of the same opinion. Bergmann, p. 30, somewhat differs.

(A) See below, 399. Comp. 379, No. 6.
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applied, even if subsequent laws alter the patrimonial rights of

the spouses (Y). This question is similar to that as to the local

law applicable, and most of the reasons (/;) that were urged in

discussing that question (379) in favour of applying the law

in force at the domicile of the husband at the time when the

marriage was contracted, without respect to a subsequent change
of domicile, are also arguments against the influence of subse-

quent changes in the laws.

The following are applications of this important principle:

The relation of the doted regime to the communion of goods :

whether one of these institutions shall govern exclusively, or

both together, and in what position towards each other.

The nature of the dos ; dos profeditia ; transmission to

heirs of the right of repetition ;
immediate return of the pro-

perty to heirs. It must be remarked, however, that where the

dos is constituted (not ipso jure, but) according to the pure
Roman principle only by the voluntary act of the person who

appoints it, the law applicable must be determined, not as at

the time when the marriage is contracted, but at the time when
the dos is constituted. This point is expressly recognised in a

transitory law of Justinian (T). Just in the same way, how-

ever, the community of goods must be judged by the law of

some subsequent period, if it is founded in any particular case,

not by the law subsisting when the marriage is concluded, but

by a contract between the spouses afterwards made (m).

The consequences of a second marriage in regard to the

estate. This also is recognised by a transitory rule of Jus-

tinian (?i).

The restrictions on the liberality of spouses to one another

will be treated of below ( 399).
The so-called succession between spouses is of a twofold

(i) The greater number of writers are of this opinion. Chabot, vol. i.

pp. 79-81
; Meyer, p. 167

; Pfeiffer, praktische Ansfuhrungen, vol. ii. pp.
271-276

; Mittermaier, deutsches Reclit, 400, No. V.

(k~) I say, the most of the reasons, not all. For here we cannot apply
the argument, that the sole will of the husband, on which the choice of the
domicile depends, ought not to change the subsisting law of marriage
property. A change of the positive law certainly does not depend on the
mere will of the husband.

(0 L. un. infin. C. de rd nx. act. (5, 13).

(m) This involves a reasonable exception to the rule above recognised
(note i).

(n) Nov. 22, C. 1.
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nature. It is often the mere development and effect of a state

of matrimonial rights already subsisting during their lives,

especially of the communion of goods in some one of its nume-
rous forms. It is then regulated by the law of the time when
this legal relation arises, which will generally be the time

when the marriage is concluded
;
sometimes that of a contract

afterwards made (Notes i and m). But in other cases, the

succession of the spouses is a true and simple succession ctb

intestato ; and this is always to be judged according to the

law in force when the succession opens. Among such cases

is the edict unde vir et uxor, and the succession of the indigent

spouse in Eoman law. Also, according to the provincial law

of Brandenburg, the Joachimica (0).

The same distinctions and rules are applicable to the suc-

cession of children, in so far as that stands in connection with

the matrimonial rights of property subsisting between their

parents.

All these rules will naturally be applied only when the new
law as to matrimonial property is not accompanied by special

transitory provisions ;
and this is to be expected in the case

before us more frequently than elsewhere. If a legislator, in

place of the regime dotal hitherto exclusively observed in his

country, desired to introduce universal communion of goods,

or vice versa, he would hardly fail to think of the numerous

existing marriages, and to define the relation of the new law

towards them.

I will conclude this subject by a review of some transitory

provisions actually promulgated as to new laws touching

marriage.

Two laws of Justinian, in which the principles here asserted

are admitted and applied, have already been cited (Notes
/ and

?i).

In the Prussian law there are the following transitory pro-

visions (p):

The patent which introduced the Allg. Landrecht in 1794,

ordains
(

1 4) that the matrimonial rights of property, includ-

(o) As to this distinction, comp. 379, No. 5
;
and as to the rule applic-

able in real intestate succession, 395, b.

(p) The provisions as to the reasons of divorce will be mentioned after-

wards, 399, e.
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ing the separation occasioned by a divorce, shall be judged

according to the law in force at the time of the marriage ;

quite in accordance with the principle here asserted. In the

case of an intestate succession founded on the common law

(not on a provincial law), the surviving spouse is allowed to

elect whether he will succeed according to the law in force

when the marriage is contracted, or according to the Land-

recht. This is a new positive rule, which can be rested on

no legal principle. Yet there is no hardship or injustice in

it
;

for a married person can always prevent this result by

making a will. If, therefore, the deceased has neglected to do

this, it may be presumed that he concurred in this statutory

favour to the survivor.

The transitory laws of 1814 and 1816 agree in essentials

with these rules (q).

II. Paternal Power. Its origin is to be judged by the law

of the time of the facts in which it originates. Thus Justinian

introduced the new rule, that the adoption of a child subject

to the paternal power of another should not, in most cases,

create a new paternal power, nor extinguish the former (V).

This law was certainly applicable to all adoptions afterwards

made
;
but previous adoptions were not relieved from the more

stringent operation of the former law. So legitimation by

subsequent marriage is regulated entirely by the law which

exists when the marriage is contracted, irrespective of a sub-

sequent law, or of the law at the birth of the child ( 380).

The personal rights of the father over the child do not

belong to this place ;
the laws which regulate them relate to

the existence, not the acquisition of rights, and therefore affect

already existing legal relations ( 398).

In regard to patrimonial rights, it naturally suggests itself

to apply to the paternal power the same rules which have just

(?) (See above, 383.) Provinces leyond the Elbe, 9
;
West Prussia,

11, 12; Posen, 11
; Saxony, 11. The different provisions which are

found here and there in other passages relate to the provincial law, not to

this question. The law of 1825 for the Duchy of Westphalia says nothing
at all as to these matters, because in the fourth section it excludes from

its adoption of the Prussian code the first three titles of the second Part,

which alone treat of marriage and intestate succession.

(r) L. 10, C. de adopt. (8, 48); 2, J. de adopt. (1, 11). But with an

exception in the case in which the adoptive father is also a natural ascend-

ant of the child.
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been laid down for marriage. The result would be immutably
to fix patrimonial rights by the law under which the paternal

power originated, that is, by the law existing at the birth

of the child, so that a new law would be applicable only
to children afterwards born. But on closer inspection this

analogy appears to be a mere illusion, and we are forced to

conclude that the new law immediately alters the patrimonial

relations, even for children already born. I will proceed to

illustrate this proposition by an example, before I undertake

its demonstration.

According to the older Eoman law, a child under paternal

power could have no estate, for everything acquired by its

acts was immediately acquired by the father. This rule was

in course of time restricted in regard to many kinds of acqui-

sition, especially in the castrense peculium, the lona materna,

etc.
;

but as a general rule, it still subsisted. Justinian

entirely abolished it, enacting that every acquisition of the

child, including those arising from his own industry and

business transactions, should belong to his own estate, not to

that of the father (s). If we ask, then, to what cases this

new law was applicable, the false analogy above referred to

would lead us to apply it only to children born after the

law. But according to the view here adopted, it must be

said, that from the promulgation of the law, every new

acquisition of children was to be held as their own
; only

that which they had already acquired remained the property

of the father. Thus, the destiny of new acquisitions, the

capacity to acquire, was instantaneously altered by the new

law
;

that which was already acquired was not affected

by it.

The correctness of this view is proved by the fact, that the

rules which govern the child's acquisition are to be regarded

as consequences of his more or less restricted capacity for

rights () ;
but as such they relate to the status of the person,

in regard to which the principle of non-retroactivity has no

application ( 389). Just in this point there is a complete

difference between paternal power and marriage, because the

patrimonial relations of the spouses (dotal regime or com-

0) L. 6, C. de bona qnx lib. (6, 61); 1, /. per qitas pers. (2, 9).

(0 See vol. ii. 67.
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munion of goods) have no connection whatever with the

capacity for rights. This is the juridical expression of the

radical difference between the two legal relations. But we

are led to the same result if we look at the matter from

another standpoint. Marriage is a legal relation between two

independent persons, constituted by their free will, by con-

tract. The paternal power, on the contrary, originates by the

birth of the child, and therefore by a mere natural event, in

the most involuntary manner. There can thus be no question

of a continuing will, of a settlement of legal relations by means

of contract.

What has here been said of new laws which create the

strongest contrasts must also be applied to minor legislative

changes ;
for laws of this and of that description differ only

in the degree of their efficacy, being alike in their nature.

If, therefore, a new law introduces or abolishes the father's

usufruct of the estate of his children, or prescribes for it a

longer or shorter period, it must be immediately applicable,

even to the existing estate of living children (?).

These rules are not only recognised by writers, but also in

the recent transitory laws of Prussia in regard to parental

usufruct (v).

The dissolution of the paternal power, particularly by

emancipation, is subject to the law of the time when the act

causing the dissolution takes place. The consequences of the

dissolution are also subject to it, including the prccmium

emancipationis (Note it).

We shall afterwards speak of the legal relations of illegiti-

mate children ( 399).

III. Guardianship. In modern law, this presents itself as

the exercise of a right of protection pertaining to the state,

and therefore as a branch of the public law ( 380, c).
There

is therefore no doubt that it may always be modified by new

O) Weber, p. 86
; Reinhardt, on Gliick, vol. i. p. 11. It might be sup-

posed that in Roman law this is at variance with the nature of the usufruct,

which, once acquired, continues till the death of the usufructuary. But

this usufruct arising from the family relation is of a different nature, even

in Roman law, which gives the emancipating father, as a special recompense
for emancipation, the perpetual usufruct of the half of the estate. L. 6,

3, C. de Ion. qux lib. (6, 61).

(r) Provinces beyond the Elbe (1814), 10; West Prussia (1816), 13;
Posen (1816), 3. (See above, 383.)
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laws. If such new laws relate to the way in which it origin-

ates in particular cases, the necessity of altering guardianships

already constituted in conformity to them will not readily be

admitted, although the right to make such alterations could

not be doubted. If the law says nothing about it, it is to

be referred only to guardianships thereafter constituted.
1

The obligations arising from a guardianship (cictio tutelce

directa, contrariety are to be judged by the rules regulating

obligations ( 392).

IV. Freedmen. An ancient law touching the manumission

of slaves is here mentioned, because it contains a transitory

direction which modern writers commonly misapprehend.
The lex Junia had ordered that in many cases of imperfect

manumission the person manumitted should become free and

a Latinus, and should also be capable of acquiring property,

but that at his death the estate he had acquired should fall

to his patron, not as succession, but in virtue of the fiction

that the freedman had died a slave (w). This incomplete
manumission was changed by Justinian into a perfect manu-

mission, so that the estate of the freedman no longer fell to

the patron in this way. But he added that this new rule

should apply only to future manumissions
;
to those bygone

the old law was to be applied, whether the freedman was

already dead or still alive (x). This was not a new law as to

succession (as modern writers generally suppose), but as to

manumission, and the restriction of the estate therewith con-

nected. The transitory rule was quite in harmony with the

nature of the legal relation.

1
[Without an express provision to that effect, a statute (24 and 25 Viet,

c. 84) enacting that all trusts should be held to include power to the trustees

to resign, to assume new trustees, etc., was held, in respect of ' the language,
the subject matter, the general object and scope of the statute,' to apply
to trusts already existing at the date of the Act. Reid, etc., 1863, 1 Macph.
774. Cf. MaxweWs Trs. v Maxwell, 1874, 3 Rettie 71.]

(w) Gaius, iii. 56.

(a;) L. un. 13. C. de Lat. libert. toll. (76).
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SECT. LIV. ( 397.)

A. ACQUISITION OF RIGHTS EXCEPTIONS.

By the foregoing inquiry a normal limitation lias been

assigned to the action, in point of time, of new laws on the

various classes of legal relations. Exceptions from the rules

laid down are possible in two directions : they may either

extend or limit the efficacy of the new law in comparison
with these rules.

An extension of the effects of a new law, that is, an excep-

tional retroactivity, will generally mean that the lawgiver,

persuaded of the importance of a new measure, attempts to

secure for it authority as far as his power extends. An

example has been cited above in a Roman usury law ( 386,

/, //).
An exception of this kind can hardly be justified, for

the advantage so to be gained is always counterbalanced

by the unfavourable impression which generally attends so

arbitrary an interference, even when done with good inten-

tions. But there are cases in which such exceptions arise

from other motives, especially from the desire to favour

individuals without injuring others. This is the intention

of the Prussian provision, that a new penal law in milder

terms shall be applied to crimes committed under the old

law (). A like benevolent spirit accounts for another

Prussian law, by which a defect in the form of a juridical

act is rendered innocuous, if a new law prescribes an easier

form which the act, though previously executed, fully satisfies.

The objectionable character of this provision has already been

noted
( 388, c).

An exceptional limitation of the effects of a new law is less

objectionable. Its purpose is to favour mere expectations,

which are certainly not protected by the principle laid down

above ( 385) ;
and it always arises from the belief that the

directions of a new law, although in themselves salutary, are

not of such paramount importance as to demand an immediate

and absolute application, by which individual interests may
perhaps be endangered.

() See above, 387, I. This provision is justified by the prerogative
of grace which pertains to the legislator for each case.
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It has already been observed, that the same law of the

Roman emperor which denies in general the retroactivity of

laws, expressly adds a reservation of particular exceptions

( 386, a), a reservation which was unnecessary, being

implied as a matter of course. In the course of this inquiry,

many examples of such exceptions have been given, partly

from the Roman law, partly from modern legislations. These

exceptions were of both kinds, extensive (6) and restric-

tive (c) ;
and it is worthy of mention, that cases of the second

kind are more numerous than those of the first. It was also

observed that the particular exceptions found in the Roman
law are of no practical importance for us, even if the Roman
law should be newly introduced into any country as its com-

mon law
( 386).

In future we have to recognise such exceptions only where

they are distinctly expressed ;
for the legislator, when he re-

solves on such an exception, is clearly conscious of the contrast

between the exception and the rule, and certainly has the

opportunity of giving an express and unambiguous statement

of it. It is also remarkable that the Roman constitution,

which has at all times been the basis of this doctrine, states

the reservation of exceptions thus :

' Nisi nominatim et de

prseterito tempore .... cautum sit'
( 386, a).

1

Entirely rejecting this precaution, recognised and required

by the Roman law itself, a modern writer attempts to discover

and mark by many different indications the retroactive force

concealed in new laws (d). For this purpose, distinctions

wholly foreign to this subject are introduced, such as that

between nullity and the refusal of action, ipso jure and per

exceptionem, etc. In this way he is led, not only to admit

exceptions with undue facility, but also imperceptibly to

confound the notions of rule and exception, and obliterate

the limits between them. Such a method is particularly

dangerous in regard to modern legislations, in which no such

firmly settled system of legal ideas and technical terms as

(6) Such cases are found in 386, 388, 390, 391, 394.

(c) So in 391 and 394.
1
[See above, 385, p. 343, note.]

(d) Weber, pp. 78, 106-109, 137, foil. Bergmann, 26, 29, lays down
more sober opinions, yet not without having participated somewhat in

4 and 5 in the mistake of Weber.
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that of Eoman law can be expected, and to which, therefore,

we do violence by an interpretation which tacitly rests on this

supposition (e).

It is very remarkable that the Eoman law, in the case of

the extensive exceptions, adds a limitation, which must be

regarded as the exception to an exception. The exceptional

retroactivity is not to take place if the legal relation to which

it could be applied has already been the object of a judicial

decision or compromise (judicatum vel transactuni). This re-

striction is nowhere expressed as a permanent and universal

principle, but it is repeated in similar terms in so many

passages of the Eoman law, that it must undoubtedly be

regarded as a rule universally recognised by the Eomans (/).

It is founded on this sufficient reason, that both the judgment
and the transaction transform the original legal relation, so

that, in place of the legal relation to which the new law

related, there is substituted one essentially different.

But by the judgment we are not here to understand only a

final one capable of execution (rechtskraftiges), but also, in a

pending lawsuit, one in the first instance, if the new law

appears during the dependence of the appeal (g}. The reason is,

that the first judge could pronounce only according to the law

in force at the time of his judgment, and the Court of Appeal

can only alter a judgment in itself erroneous and unlawful.

Moreover, by transaction we are here to understand, not

only a transaction in the strict legal sense of the word (trans-

actio), but every conventional settlement of a lawsuit, which

may be effected by voluntary concession on one side or the

other, by release, renunciation, acknowledgment, satisfaction of

a claim, whether the concession be partial or total, if only it

effect the definitive settlement of the dispute (7i).

Among the exceptions here enumerated, is commonly

placed the case of an authentic interpretation of a law (i) ;
so

(e) A similar censure has been passed in treating of the local limits of

laws ( 374, c).

(/) Bergmann, pp. 138, 146, where there is a summary view of these

passages.

(g) Nov. 115, pr., and C. 1.

(/;) Bergmann, 25. Comp. vol. vii. 302.

(/) See vol. i. 32.
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that such a law is held to have retrospective effect on previous

legal relations. Certainly nothing can be objected against

the retroactivity of a purely interpretative law (&), only it

should not be regarded as an exceptional case
;
a difference of

opinion which is therefore more theoretical than practical in

its nature. If a declaratory law is enacted, its substance,

that is to say, the meaning it establishes for the earlier law,

is for the judge true and certain, whether his personal con-

viction agree with it or not. If, therefore, he judges in con-

formity with the declaratory law, he applies in reality the

law interpreted, not that which interprets it (and which only

reveals to him the sense of the earlier one); and here, there-

fore, there is no retroaction.

That there is here no exception, is evident from the circum-

stance that this kind of application is recognised so generally,

and not merely in the case of particular explanatory laws.

If it were an exception, it would necessarily be different

in particular instances, which, however, would be quite un-

natural, and inconsistent with the relation of the lawgiver to

the judge.

It might be supposed that this difference of opinion is in

one aspect of practical importance, because, according to the

view maintained by me, the restrictions above referred to

(judgment and transaction) would not apply. But in fact

these do apply, though for a somewhat different reason. If

we learn by the declaratory law that the anterior judgment
or transaction proceeded on an erroneous interpretation, yet

they never lose their efficacy (I}. Here, therefore, the circum-

stance that the judgment and compromise transform the legal

relation is still decisive.

This rule as to well-grounded retroaction refers not only to

the proper interpretation of an obscure law, but also to the

recognition and confirmation of an earlier positive law, or of

It is expressly confirmed in Nov. 143, pr., at the end of the text.

[See, e.g., Liquidators of Western Bank v Douglas, 1860, 22 D. 447
;

lid.

v Ayrshire Bank, ib. 540.

(Z) The judgment is not null, for it was certainly not pronounced con-

trary to a distinct law. Weber, pp. 212-214. (Only if the explanatory
law appears during the dependence of the appeal, the higher court might
have something to alter in conformity with it.) The transaction cannot

even be attacked on the ground of an error in fact. L. 65, 1, de cond.

indeb. (12, 6) ;
L. 23, C. de transact. (2, 4). Comp. also vol. vii. p. 42.
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a customary law, if its existence or its obligatory force was

hitherto doubtful. But it does not apply to the restoration

of a more ancient law that has fallen into disuse.

Many wrongly distinguish between statutes which interpret

correctly and falsely, because the latter really make new law.

By such an assumption the judge would in fact set himself

above the legislator, and would therefore entirely mistake his

true position. All depends on the question whether the

legislator has intended and declared the law to be explanatory,
not whether it contains a correct interpretation in the opinion
of the judge (??i).

The retroactivity of explanatory laws has obtained recogni-
tion in the Prussian law, and correctly as a permanent rule

applicable to all times (?i). But besides this, there is a

different purely transitory rule relative to the introduction of

the Allgemeine Landrecht. It is to this effect, that in judging
of former legal relations, if the laws then in force were obscure

and doubtful, so that there have hitherto been differences of

opinion in the tribunals, that opinion shall in future be pre-
ferred which agrees with the contents of the Landrecht, or

approaches nearest to them (o).

SECT. LV.
( 398.)

B. EXISTENCE OF RIGHTS. FUNDAMENTAL PRINCIPLE.

The basis of the present inquiry was laid in the distinction

of two kinds of rules of law
( 384). One class of these had

for its object the acquisition of rights ;
and in regard to it, the

principle of non-retroactivity, or of the maintenance of vested

rights, was recognised. The second class of rules of law,

which is still to be considered, has for its object the existence

of rights ;
and to it that principle has no application.

(m) As to the retrospectivity of explanatory laws, see, in general, Weber,
pp. 54-61, 194-208 ; Bergmann, 10-12, 31-33. [A somewhat different
case is that of a law passed to correct an error or omission in a previous
statute. Such a law was held to relate back to the former statute iii

Att.-Gen. v Pongett, 2 Price 381.]

(n) Ally. Landrecht, Einleitung, 15.

(o) Publicationspatcnt, 1794, 9.

2D
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We understand by rules as to the existence of rights, first,

those concerning the existence or non-existence of a legal

institution, and therefore laws by which a previously existing

legal institution is entirely abolished
;
also those which essen-

tially alter the nature of a legal institution without abolishing

it, and therefore distinguish two modes of the existence of a

legal institution. With regard to all these laws, then, it is

asserted that the preservation of vested rights (non-retroactivity)

cannot possibly be conceived as a ruling principle for them as

it is for the rules of law as to the acquisition of rights ;

because, if we were to give them such a sense, the most

important laws of this kind would have no meaning at all.

To make this evident, I shall take three laws which have

been passed in modern times at different places, and apply to

them, by way of experiment, the principle of non-retroactivity.

A law abolishes villenage ;
another abolishes tithes without

compensation, as was done for example at the beginning of

the French Revolution
;
a third law changes tithes, before

irredeemable, into redeemable rights, by permitting the debtor

(perhaps also the creditor) to commute them at his own

pleasure into a prestation of another kind of the same money
value. If these three laws are subjected to the principle of

non-retroactivity, they will have the following signification :

Every future constitution of the relation of villenage (or of a

right of tithe) is forbidden, invalid, ineffectual. Every future

constitution of a right of tithe shall include the faculty of

commutation at the pleasure of one of the parties. But in

this sense these laws would be utterly vain and superfluous,

for no one has dreamed for generations of constituting a new

right of villenage or of tithe. Hence it follows that the law-

giver certainly had not this meaning, and that therefore his

intention was in direct contrast to the intention of the laws

touching the acquisition of rights ;
because these do not

operate retrospectively, but only on future juridical acts, and

therefore they maintain acquired rights ; certainly with ex-

ceptions, which, however, are of very slight importance, and

almost vanish away in comparison with the rule which is

actually observed.

The question may be asked, whether all laws of this kind

are not thoroughly unjust and objectionable, simply because
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they destroy or transform acquired rights. I will not by any
means evade this question, but rather subject it to a special
examination

; only it will be advantageous for our inquiry to

reserve in the meantime this totally distinct question, and first

to ascertain what is the spirit and meaning of the laws with
which we are engaged. The justice and equity of such laws
will be specially examined at the close ( 400).

The spirit and meaning of laws of this class may be ex-

pressed by the following formulas, which present a marked
contrast to the principle above laid down for the first class of

laws
( 384, 385) :

To new laws of this class retroactive force is to be ascribed.

New laws of this class do not leave vested rights unaffected.

The following consideration will serve to confirm this view
of the spirit and meaning of such laws from a different side.

The most numerous and most important of these laws have

the strictly positive and coercitive nature described on another

occasion, for they have their roots beyond the region of pure

law, and are connected with moral, political, and economical

motives and purposes ( 349). But it belongs to the nature

of such laws to extend their power and efficacy farther than

other laws, as I have already shown in discussing local

collisions.

I have still to state what is the position of our writers

towards the doctrine here adopted. The distinction of two

classes of rules of law which are subject to different, indeed

contrary, principles, is nowhere made
;
but the principle of

non-retroactivity is regarded as universally applicable to all

laws. It might therefore be expected that writers would in

fact give to the laws of which we here speak the perfectly

unpractical sense above explained, and thus would treat the

abolition of villenage as a mere prohibition to constitute it in

future. But they are very far from doing so. They rather

class such laws among the exceptions from non-retroactivity

(*397) reserved as early as the Roman law, and from this

standpoint they admit their application to acquired rights (a).

Although, then, the immediate difficulty is evaded by this

view of the matter, the expedient must be entirely condemned.

Exceptions as to the principle of non-retroactivity are of an

(a) Weber, pp. 51, 52, 188, 189
; Bergmann, pp. 156, 177, 257.
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accidental nature, are in themselves not indispensable, and

would be better wanting. All this is not so with the laws

which are here in question. If we contemplate these without

prejudice, we must at once be convinced that, in regard to

them, that expedient is forced, and thrusts on the laws a sense

which is entirely strange to them. The law abolishing

villenage would be placed by it on the same line with Jus-

tinian's law forbidding usury, and its whole contents so appre-

hended would be thus logically stated : It is hereby forbidden

to create in future any relation of personal bondage, and this

rule shall have as an exception retroactive force, so that even

existing relations of that kind shall be abolished. Thus a

totally useless provision, of which nobody ever thought, would

take rank as the leading idea, and the thing which alone the

lawgiver had in his mind would be added as an incidental

exception. But in most laws of this kind there is assuredly
no trace of anything which points to the notion of an excep-
tional retroaction.

But to these reasons there is added one purely practical,

which makes such a treatment of the matter entirely inadmis-

sible. If in these laws we had to do with an exceptional

retroaction, we should be obliged to place it under certain

limitations ( 397, /); it would necessarily cease whenever a

legal relation had been the object of a judgment, or of a trans-

action. But that would lead to this absurd result, that the

abolition of tithes would be applicable to all rights of tithe

that had never been made the subject of litigation, but not to

tithes as to which a suit had once been decided or compro-
mised. The writers referred to do not in fact admit this

absurd result, and, according to them, such an abolition is

general in its effects (6). But it is evident that they can

arrive at this result only by evading that restriction (which is

itself an exception to an exception) by means of a new excep-

tion, and thus admitting, as it were, an exception of the third

power. Thus it becomes still more evident how unnatural is

a doctrine which necessitates such expedients.

The very different way in which another author attempts
to solve this difficulty, is extremely characteristic (c). He

(6) Weber, pp. 213-215
; Bergmann, p. 259.

(c) Struve, pp. 150-152, 274-276.
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admits of no exceptional retroaction, nor even any influence

whatever of the legislator upon the collision of laws in time

( 387, z). He gets over the difficulty which we are now con-

sidering, by merely fixing his eyes on the institutions which he

specially disapproves, such as slavery, and exemption of the

nobility from taxation. These he calls atrocities, moral turpi-

tudes, iniquities, which have in themselves no legitimate exist-

ence. When a law abolishes them, it can have no need of the

appendage of retroactive force. Bather, each of the three

political powers (legislative, judicial, executive) ought of itself

alone to have competency to ignore those institutions, and thus

practically to annihilate them. A refutation of this theory will

not be required. I will only call attention to the practical

difficulty of determining the existence and limits of those

atrocities and turpitudes, since possibly the subjective opinions

of the depositaries of the three political powers might not be

quite in harmony. Among these there might also be consistent

communists, who would rank the whole institution of property

among the atrocities.

If, therefore, we admit, as is here done, two classes of rules

of law, which are governed by quite different principles, nothing

is more important than the establishment of clear and certain

boundaries between the two classes.

In many cases there is no doubt as to their limits
; particu-

larly 171 the case of those laws by which a legal institution is

completely abolished. But there may be doubt in the case of

laws which do not abolish a legal institution, but only modify

it
(V/).

Then everything will depend on the unbiassed examina-

tion of the matter and the purpose of the law. A very certain,

and in most cases sufficient, means of demarcation, consists in

inquiring whether a new enactment is one of those laws so

often mentioned of a strictly positive and coercitive nature,

which have their roots beyond the proper region of law (p.

419). In this case we have undoubtedly to rank it among
the laws as to the existence of rights, to which the principle

of non-retroactivity has no application.

(rZ) I have already called attention in a general manner to these doubts

( 384). Particular cases of a doubtful character have occurred. 390,
Nos. 3, 4, 393, No. 6.
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SECT. LVL ( 399.)

B. EXISTENCE OF RIGHTS. APPLICATIONS. EXCEPTIONS.

The applications of the principle stated in 398 will be

divided, as was done in considering the laws relative to the

acquisition of rights, according to certain classes of legal rela-

tions
;
but here a different classification is required from that

before used.

I. The first class, and also the most important, consists of

certain legal relations which by their nature extend beyond
the duration of human life, nay, are destined for an unlimited

continuance, and only perish accidentally in particular cases.

They may commonly be described as restrictions of personal

freedom, or of the freedom of immoveable property, and are

often compounded of real and obligatory rights. Most of them

(not all) have a historical existence, in so far as their origin

falls within different epochs, and belongs to a national condition

which no longer exists. These are therefore to be regarded as

definitively closed, and are not, like other legal relations, con-

stantly produced afresh (). The laws by which such legal

institutions are abolished or modified are always of a strictly

positive and coercitive nature, because they have their roots

beyond the domain of pure law (S 398).
In Eoman law, slavery, which has long since disappeared

from modern Europe, belongs to this order.

The following institutions of this kind partly still exist in

one modern law, and partly have been preserved at least until

our days :

Predial slavery (villenage).

Eeal burdens of all kinds, consisting of prestatious of

money, fruits, services (Frohnden, Robotten= Corvees).

Especially the right of tithe.

Feudal tenures.

Family fideicommissa (entails).

Predial servitudes.

Emphyteusis (5).

(a) Comp. above, 392, e.

(ft) The two last mentioned classes have not. like the others, a historical

character pointing to a past order of things, but the modifying laws relat-

ing to them are in their grounds and purposes quite similar to those con-

cerning tithes and services.
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The relation of old and new laws to one another can here

hardly be the object of doubt.

II. The second class consists of some legal institutions con-

cerning the relation of the sexes. The laws as to these institu-

tions belong to this place, because they do not rest purely on

juridical reasons, but on moral (partly moral and religious)

grounds. The particular cases are these :

1. Divorce. If divorce in general is introduced or abolished

by a new law, or if an alteration is made in the grounds of

divorce, the question arises : What is the influence of the new
law on subsisting marriages ?

If such a law is regarded from the abstract juridical point
of view, it appears similar in its nature to laws as to the

alienation of property. By this divorce each party loses the

rights previously arising from the marriage, and each acquires
freedom from the claims of the other, as well as all the advan-

tages of celibacy (possibility of a new marriage). Accordingly
it might be supposed that the laws as to divorce stand in exactly
the same position as those relative to matrimonial rights of pro-

perty ( 396). Then each spouse would have acquired, by the

conclusion of the marriage, an immutable right to be judged in

any future divorce according to the law existing at the begin-

ning of the marriage.

This view, however, must be rejected, because the laws as

to divorce have moral grounds and aims, are therefore of a

coercitive nature, and so belong to the laws as to the existence

of marriage (c). This is equally true, whether the new law

facilitates the divorce or makes it more difficult. In the latter

case, the chief value is placed on the preservation of the purity
and sanctity of marriages ;

in the former, on the unchecked

maintenance of personal freedom (d). Both are moral motives,

(c) It may be thought one-sided aiid unfounded that this character is

here attributed only to divorce, not to the whole purely personal law of

marriage, particularly to the personal rights and duties during marriage.
The distinction, however, is, that the legislator and judge have very little

possible influence upon these, while the decision as to the existence or non-
existence of marriage (and therefore the divorce) can easily be carried into

execution.

(d) It is not necessary to conceive of freedom in this relation as mere

caprice, as rejection of inconvenient restraints, which certainly has no par-

ticularly moral character
;

it may also be understood as protection of moral
freedom in marriage against every external force disturbing this freedom,
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the comparative value of which must remain undetermined in

this place, where we have only to do with the character of the

laws relating to them.

This view has been recognised in the Prussian transitory

legislation, though with a slight modification. When the Allge-

meine Landrecht was newly introduced or restored in 1814
and 1816 in several provinces, it was provided, with reference

to the dissolution of subsisting marriages, that they should

thenceforward be judged according to the Landrecht, and there-

fore without regard to the law in force at the time when the

marriage was contracted
; only the very moderate and not

unfair exception was appended, that a reason of divorce

allowed by the Landrecht should not be pleaded, if the fact

in which it originated had happened during the prevalence of

the other law, and was not admitted by that law as a ground
of divorce (e).

Laws as to the action of nullity of marriage are of the same

nature as those relating to divorce.

2. Liberality between spouses. This has not unfrequently

been restrained by new laws, even in recent times. In the

Eoman law, the prohibition of gifts between husband and

wife is a primitive and highly developed legal institution of

this kind (/).

Such a law might be thought to relate entirely to the rights

of property between the spouses, in which view the time of

contracting the marriage would alone regulate. But in truth

such a law is of a coercitive nature, and therefore instan-

taneously takes effect on existing marriages. For its intention

is to prevent the purity of marriage from being endangered by
the influences of self-interest. Hence it would be a mistake

to imagine that, by the marriage, each party had acquired an

immutable right to be judged, in respect of liberality between

him and the other party, always according to the law in force

at the date of its celebration.

and thus endangering the purity of marriage. This was the original view
of the Romans, having its roots in the old times of purity of manners. L.

134, pr. de V. 0. (45, 1) ;
L. 14, C. tie nupt. (5, 4) ;

L. 2, C. de inut. slip.

(8, 39).

(e) Provinces beyond the Elbe, 9; West Prussia, 11; Posen, 11
;

Saxony, 11. (See above, 383.)

(/)' See vol. iv. 162-1G4.
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The same view has already been presented in regard to the

local collision of laws ( 379, No. 4).

3. Illegitimate Children. The rights derived from illicit

intercourse, whether of the child or the mother, as against the

father, are among the most difficult and most doubtful matters

whether of private law or legislative policy.

We may here start from the notion of a delict committed

by the father, which, in our common law, is well grounded in

imperial statutes (g] ; or from the assumption of a natural

blood relationship, in which, however, the fact of paternity

always remains quite uncertain (K).

In both cases it might be supposed that the fact of inter-

course, regarded as the cause of conception, founds an acquired

right, on which a later law can make no change, whether
it extends or restricts the rights of the children and the

mother. The new law would then take effect on future con-

ceptions.

But in reality, laws of this kind are always of a coercitive

character, being connected with moral ends. There can hardly
be a difference of opinion as to the great advantage, both on

moral and political grounds, of all intercourse between the sexes

taking place exclusively in marriage, and still more as to the

great mischiefs which proceed from the condition of illegitimate

children. By extending the claims of the children, it may be

attempted both to alleviate this condition and to counteract

the levity and incontinence of men. On the other hand, by
limiting or taking away these claims, it may be attempted to

check the levity and misconduct of women, and to hinder the

peace of many marriages from being disturbed by claims pre-
ferred by strange women. In both tendencies of modern laws

a moral aim is unmistakeably present, and it may be imma-

(g) ReicJispolizeiordnnng, 1530, tit. 33, 1548, tit. 25, 1577, ///. 26.

According to the A. L. R. (i. 3, 36, 37), also, it is an unlawful act

(but in 37 the misprint 10, instead of 11, has to be corrected). But
in deducing claims of damages from this delict, the advocates of this view
are involved in the most singular and venturous fancies.

(A) The presumption in marriage, pater est quern nuptite demonstrant,
rests on the dignity and sanctity of marriage. But with this the fact of

proved or admitted illicit intercourse has not even a remote analogy ;
for

beside this fact, the possibility of concurrent intercourse with other men
makes everything uncertain, still more the proved fact of such intercourse

(exceptio plurium').
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terial which of these tendencies is better founded in itself, or

in an enlarged experience.

If this be admitted, the new law as to illegitimate children

must have instantaneous application, irrespective of the law

which existed at the date of the conception or birth of the

child. The same rule has already been established in reference

to local collisions ( 374, Notes aa, W).

In conformity with these opinions is the French law, which

forbids even inquiry as to paternity (i), and thus cuts off even

the possibility of securing to an illegitimate child, except where

there is voluntary recognition, any claims against the father.

This law has been unjustly censured, as if it involved an

improper retroaction (&). It has been vindicated, just as

erroneously, as having for its object a matter of personal

status (/). The true justification of it is, that it is a coercitive law.

To the same effect is the Prussian transitory law, which, in

different terms from the French, ordains that illegitimate chil-

dren, even if they are born under a foreign law, shall hence-

forward be able to make good the rights granted to them by
the Landrecht (w).

III. A third class, finally, is composed of many laws as

to purely juridical institutions, either entirely abolishing or

fundamentally changing them. Such laws, therefore, are in-

stantaneously applicable to existing legal relations.

Among these is the law by which Justinian abolished the

two kinds of property before existing (exjure quiritium and in

lonis), and substituted a simple right of property, including in

itself all the rights hitherto capable of separation (n). Such

also is the French law, which refuses the action of vindication

to the proprietor of a moveable. If it should be introduced

anywhere instead of the Eoman law, it would take effect

instantaneously on all moveable property ;
as would also the

converse change in the law of property.

(/) Code Civil, art. 340 :

' La recherche de la paternite est interdite.'

(fc) Struve, p. 233.

(/) Weber, pp. 79-82. The French jurists take the same view.

(m) Provinces beyond the Elbe, 11
;
West Prussia, 14

; Posen, 14.

(See above, 383.)
(/z) L. un. C. de nudo j. Quir. toll. (7, 25). The peculiar character of

fhefundus Itulicus and the res mancipi then ceased of itself. L. un. C. de

U.-SHC. transform. (7, 31).
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To this class belong also new laws introducing legal servi-

tudes as natural restrictions of property, or, conversely, laws

abolishing such servitudes when they have previously existed

(390, No. 2).

The change of the Eoman right of pledge into the Prussian

hypothec is of a like nature
;
the two systems cannot co-exist,

but the one must be forthwith ejected by the other ( 390,

No. 3). What measures are to be taken in order to effect

this change without violating existing rights, will be shown

immediately ( 400).

Finally, we have to add the case in which testamentary

succession is abolished by a new law, in a state which formerly

allowed it (393, No. 6).

Exceptions to the principle laid do\vn for this class of new

laws are just as conceivable as in regard to laws concerning

the acquisition of rights ( 397). But here they never occur

with the effect of extending the operation of the new law,

since it is extended as far as possible by the principle itself.

They can only tend to limit the efficacy of the new law by

way of indulgence.

An instance of this kind from a Prussian transitory law has

already occurred ( 399, II. 1). The Prussian law of divorce

was immediately to take effect, yet with the exception of many
facts affording reasons for divorce.

Another exception occurs in the law of the kingdom of

"\Vestphalia, which abolished feudal tenures and fideicommissa,

that is, changed them into free property. This law was

naturally held not merely to prevent the constitution of new

fiefs (Lehen) and entails, but to change the condition of existing

tenures. It did so, however, with this favourable exception,

that the next case of succession should still be treated accord-

ing to the previous law (o).

(o) The Prussian law of llth March 1818 afterwards added to this

exception that all Lehen and fideicommissa, in which the next case of

succession so reserved had not yet occurred, should be held as restored for

ever. Gesetzsammlung, 1818, p. 17.
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SECT. LVII.
( 400.)

B. EXISTENCE OF RIGHTS. EQUITABLE CONSIDERATIONS.

I now revert to the question above reserved as to the justice

and equity of the class of laws under consideration (p. 419).
It has been shown that these laws, at least in the most

numerous and most important cases, cannot possibly be under-

stood except as affecting vested rights, since they either anni-

hilate the legal institutions themselves, and therefore the legal

relations subject to them (a), or at least essentially modify

them, in either case without respect to the will of the parties

interested.

It is possible, while admitting this, to add to the admission

the plausible objection, that just for this reason such laws must

be regarded as utterly unjust and inadmissible. Those who
make this objection evidently proceed on the assumption, that

every violation of an acquired right, without the assent of the

person interested, is simply impossible from the standpoint of

moral right, and they regard this impossibility as a supreme
and absolute principle. But this assumption cannot be admitted

for the following reasons :

In the first place, because it is incompatible with the general

nature and origin of law. Law has its root in the common
consciousness of the nation. This is, on the one hand, entirely

different from the easily and quickly changing, the accidental

and momentary consciousness of the individual man
; but, on

the other hand, it is subject to the law of progressive develop-

ment, and cannot therefore be conceived as fixed and imniove-

able (fy. Hence we cannot possibly admit for any single epoch
the power of throwing a spell and exercising a domination over

every future age by its own sense of right. Some examples
will make this clear.

Throughout all antiquity the status of slavery was regarded
as a kind of natural necessity, and no one imagined the possi-

bility of a civilised people living without slaves. In modern

Christian Europe, in the same way, this status is regarded as

() Comp. above, vol. i, 4, 5, as to the notions of legal relation and

legal institution.

(6) Vol. i. 7.
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totally impossible, and utterly contrary to all sense of right (c).

The transition from one of these conditions into the other, in

consequence of the very gradual operation of Christian morals

and circumstances, has been effected so slowly and impercep-

tibly, that we cannot fix with certainty the epoch of history

at which the former state of things ceased. Suppose, then,

this transition had not been so gradual, but had occurred within

a brief space of time, in consequence, perhaps, of a powerful

spiritual shock to the national conscience, we could not possibly

refuse to such a new age the right of giving way to the present

universal conviction, and repudiating all further recognition of

slavery as a legal institution. At the same time, various ways

may be imagined of effecting the change, and guarding against

possible dangers.

The right of tithe may afford another example. In times

of a hardly developed, stationary culture of the soil, this

might be a simple, natural, convenient legal institution, and

receive great extension
;
but with the lively development of

commercial activity, the conviction necessarily arose, that by
such a tax on the gross produce, all progress in agriculture is

checked, and often rendered impossible. Those subject to it

suffered by the burden, and through them the whole state
;

but not those entitled to it, who therefore opposed a change
in the tithes, by which they profited. When, therefore, the

conviction of the disadvantages connected with this state of

things became general, the legislative change of the hitherto

irredeemable tithes into a redeemable charge was justified,

because a great and evident benefit was thus obtained for the

state and those burdened, without any loss to the creditors,

who had full indemnification.

The first argument which I have developed against the

assumption of the absolute iniquity of laws which, by destroy-

(c) Many writers have sought to obscure or to weaken this contrast by
comparing the status connected with those severe punishments of modern
times which consist of deprivation of freedom, with the mild and often

friendly condition of the slaves of antiquity. But the true relations of

tinners are thus altered. In order to keep the contrast before our eyes in all

its clearness, two things must be remembered : First, the origin of slavery
by birth

; secondly, the legal position of the slave in the same line with
domestic animals, as a kind of merchandise. (Ulpian, xix. 1.) Modern

slavery in the East, as well as the totally different slavery of America, are
not here taken into account.
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ing or modifying legal institutions, interfere with vested rights,

was derived from the origin of law, and therefore from the

contemplation of the nation in whose sense of right the law

itself has its root. A second argument, which leads to the

same result, relates to the individual man as the possessor of

acquired rights. They who assert the absolute inviolability of

acquired rights by new laws, merely protest against the com-

pulsion involved in such violations, and allow the fairness and

justice of the change as soon as the assent of the party inte-

rested is given to the abolition or modification of his acquired

right. But let us examine a little more closely the character

of those who are the possessors of acquired rights. Such a

right appears as an extension of the power of an individual

man, and is always of a more or less accidental nature (d] ;

but the individual man has a limited and transient existence.

If, therefore, on account of their interference with vested

rights, open war is declared against laws which abolish or

alter legal institutions, such opposition ought at least, in

consideration of the finite character of the possessors of such

rights, to be confined within narrow limits on two sides.

At the most, their legitimate effect may be denied to new

laws as long as the possessor of a real right lives. If 'he

leaves heirs, these have, at the time when the new law appears,

no vested right that can be injured. In other words, all

succession is purely positive ;
and if a new law imposes on

it restrictions and conditions, no violation of acquired rights

can be found in this. We shall apply this to the case above

cited as an example. If the new law which was enacted to

abolish slavery declared that in future no heir could acquire

by succession property in slaves, this would certainly be no

violation of an acquired right.

This view is founded on the nearness of the end of every
human life. But if we look to its beginning, we are led to

the same result. Every man must recognise the state of the

law which he finds determined and settled at his birth. If,

therefore, a legal institution is abolished or altered by a new
law before his birth, for him at least no acquired right can be

thus injured (e).

O/) See vol. i. 4, 52, 53.

(e) Meyer, pp. 34, 35. Comp. above, 395, b. Hence, a law abolishing
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Still these reasons avail to refute only the notion of the

absolute injustice and unrighteousness of all laws of this kind.

I am very far from desiring to allow unrestricted and arbitrary

influence to such laws. The whole question should rather be

withdrawn from the province of absolute right, and transferred

to that of legislative policy, which is its true place, and where

many ruinous errors may be avoided by caution, prudence,

and moderation. The principal points that should be kept in

view are perhaps the following :

The first care must be not to proceed inconsiderately, not

lightly to admit the necessity of laws of this kind
;
and there-

fore to be distrustful of any assertions, derived from mere

theories and supported by alleged public opinion, that the

general welfare demands innovation.

In the second place, the utmost tenderness and fairness

must be used in the practical execution of details. In the

most important laws of this class, which concern legal relations

of a permanent character ( 399, I.), this must consist in the

circumstance that a legal institution is not abolished, but

modified, that the legal relation is made capable of being-

dissolved. If in this way a true and complete indemnifica-

tion of the parties interested is effected, the law has attained

its end. This is not difficult in the numerous cases of real

burdens of every kind, in which only two persons are generally

concerned. Every political or economical end is fully attained

by redemption with indemnity, without enriching the one

party at the expense of the other, which can by no means be

justified by the nature of such laws.

A noble example of such indemnification was afforded in

modern times by the English emancipation of slaves, when the

state indemnified the owners of slaves at its own cost for the

loss they sustained.

It is very difficult to solve this problem in abolishing fiefs

(Lehen) and fideicommissa, because the claims and expecta-

tions of the persons interested in the succession are extremely

uncertain. It may be attempted to diminish the disadvantages

by delaying the execution of the measure ( 399, o).

In many cases no compensation is necessary ;
but it is

feudal tenures (Lehen) or fideicommissa certainly does not injure the rights
of those who are born after its promulgation.
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enough to effect such a transition as will avert every possible

injustice. This was done in the numerous instances in which

the Prussian system of hypothecs was substituted for the right

of pledge of the common law. It was only necessary to pre-

serve to creditors holding a pledge their right and their priority.

This was done by summoning them publicly to intimate their

claims within a specified period, in order to be registered in

the new books of hypothecs in the rank which their former

right assigned to them.O O

There was no need for such a precaution, still less for an

indemnity, when Justinian abolished the double property

which had hitherto existed ( 399, n). For by this change
no one lost a right or an advantage ;

and it only effected

the end declared by the lawgiver himself, namely, to free the

minds of the studious youth from the terror which the useless

learning preserved in this doctrine had hitherto inspired.
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BAETOLI A SAXOFEKEATO COMMENTAEIAE IN
CODICEM (Lib. 1, tit. 1, de Summd Trinitate).

[Bartolus was born at Sasso Ferrato, in Umbria, in 1314,
and died in 1357. He was Professor of Law in the

University of Pisa, and afterwards in that of Perugia,
He wrote Commentaries on the three parts of the Digesta
and Code, - -

Consilia, Tractatus, and Quaestiones. The

following extract from the Commentary on the Title of

the Code de Summa Trinitate, is printed from the Basle

edition, 1592.]

[1. Relativum, Quis, ponitur declarative, augmentativd et

restrictive.

2. Lex non dcbet esse ludibrio.

3. Verbum, xolo, quandoquc inducit dispositionem.
4. Relativum, Quis vel Qui, est relativum substantiae.

5. Religio quomodo sumatur, et quid nobis afferat.
6. Usurac, quando possunt de mente et voluntatc juris

civilis exigi, et ut interesse peti, No. 8.

7. Minus malum permittitur ut evitetur majus.
9. Dementia alia vera, alia ficta.
10. Argumentum de perjuro ad haereticum quando procedat.
11. Haeretici hodie infames et repellnntur a testimonio.

12. Infames de facto quando possunt tcstificari.
13. Haeretici quo poena puniantur.~\

14. Statutum loci contract us quoad solennitatem ejus t-

tenditur.

15. Quoad ordinationem litis inspicitur locus judicii.
16. Locus contractus circa dubia quae oriuntur tempore con-

tractus, secundum naturam ipsius inspicitur: fallit in dote
No. 17.

18. Statuta quaenam circa dubia quae oriuntur post con-
tractum propter neyliyentiam vel moram attcndantur

2E
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19. Statutum loci viri quoad lucrum dotis inspicitur.
20. Restitutio ex laesione contingent^ in ipso contractu, quando

petitur, quod statutum attcndatur. Forensis delinqucns in loco,

secundum quae statuta puniatur.
21. Statutum quod testamentum coram duobus testibus possit

fieri, valet, et Nu. 22.

23. SoUnnitas publicandi testamentum, potest per statutum

minui et mutari.

25. Statutum circa ea quae sunt voluntaries jurisdictions

comprehendit forenses.
26. Statutum quod filiusfamilias possit testari, non compre-

hendit jiliumfamilias ibi testantem.

27. Statutum ubi res est sita servari debet.

28. Statutum et consuetudo laicorum quando liget clericos, et

servari debeat in curia episcopi.

29. Statuta contra privilegia clericorum dicuntur esse contra

libertatem ecclesiae.

30. Consuetudo laicorum in his quae pertinent ad processum,
servatur inforo ecclesiastico.

31. Statutum quod tcstamenta insinuantur, ligat clericos.

32. Statutum quandoque porrigat effectum extra territorium.

33. Statutum qiLod jilia/oemina non succedat, cum sit prohibit-
orium et odiosum non trahitur ad bona alibi sita.

34. Statutum permissivum quando habet locum extra terri-

torium.

35. Instrumenta confecta a notario extra territorium faciunt

ubiqiLe Jidem.
36. Testamentum conditum coram quatuor testibus, secundum

dispositionem statuti loci, valet etiam quoad lona sita extra terri-

torium.

37. Lex potest facere quod quis decedat pro parte testatus et pro
parte intestatus.

38. Statutum habilitans personam, quando trahatur extra

territorium ; et nu. 41.

39. Actus voluntariae jurisdictionis non possunt exerceri extra

jurisdictionem concedentis, qui sit inferior a Principe ;
ct nu. 40.

41. Aditio haereditatis porrigit effectum suum extra civitatem ;

et num. 43.

42. Consuetudo Angliae, quod primogenitus succedat in omni-

bus bonis quando trahatur ad bona alibi sita.

44. Statutum punitivum quando porrigat effectum suum extra

territorium.

45. Delinquens in loco efficitur de jurisdictione loci.

46. Forenses duo existentes in exercitu Perusino, si in territorio

Aretino delinquant poterunt puniri per potestatem Perusii.

47. Statutum punitivum simpliciter loquens, quando compre-
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hcndat civcm ddinqvcntcm extra territorium, ad hoc id possit
contra. cum procedi, et punire secundum statuta xuac civitatis, et

num. 48.

48. Cautela, in formanda inquisitione contra civcm delin-

quentem ej:tra territorium.

50. Poena imposita quando extended effedum suum ex/m

territorium judicantis.
51. Pablicatio bonorum an extendatur ad bona alibi sita, et ad

dominum pertineant.

13. Nunc veniamus ad glossam quae dicit
'

quod si Bonon.'

etc., cujus occasione videnda sunt duo, et prinio, utrum statutuin

porrigatur extra territorium ad non subditos ? Secundo utrum
elfectus statuti porrigatur extra territorium statuentium.

Et primo quaero quid de contractibus ? pone contractum
celebratum per aliquem forensem in hac civitate, litigium ortum
est et agitatur lis in loco originis contrabentis : cujus loci

statuta debent servari vel spectari ? Quia illae quaestiones sunt

multum revolutae, omissis aliis distinctionibus, plenius quam
doctores dicant bic, distingue ;

aut loquimur de statuto, aut de

consuetudine, quae respiciunt ipsius contractus solennitatem,
aut litis ordinationem, aut de bis quae pertinent ad jurisdic-
tionem ex ipso contractu evenientis executionis.

14. Prinio casu inspicitur locus contractus : ut I. 6, D. de

evic. (21. 2), et I. 2, C. quemadmo. test. ap. (6. 32).
15. Secundo casu, aut quaeris de bis quae pertinent ad litis

ordinationem, et inspicitur locus judicii : ut /. 3, in fine, D. de

tcstibus (22. 5). Aut de bis quae pertinent ad ipsius litis

decisiouem : et tune, aut de bis quae oriuntur secundum ipsius
contractus naturam, tempore contractus: aut de bis quae
oriuntur ex post facto, propter negligentiam vel moram.

16. Primo casu inspicitur locus contractus: ut d. 1. sifundus,
in priii. (Dig. 21. 2. 6) ;

et intelligo locum contractus, ubi est

celebratus contractus, non de loco, in quern collata est solutio.

Nam licet fimdus debeat solvi ubi est, tamen inspicitur locus

celebrati coutractus : ut d. 1. si fundus (Dig. 21. 2. 6), et ita

sentit Dy. in I. contraxisse,ff. de act. et ob. (44. 7. 21).
17. Fallit in dote : ut^! de jud. I. cxiycrc (5. 1. 65), propter

rationem ibi posita in textu.

18. Secundo casu, aut solutio est collata in locum certum
aut in pluribus locis alternative, ita quod electio sit actoris

;

aut in nullum locum, quia promissio fuit facta simpliciter.
Primo casu inspicitur consuetude, quae est in illo loco, in quern
est collata solutio : ntff. si cer.pet. I. 22, in fine (12. 1), et in I. 4,
de cond. triti. (13. 3), et expresse ff. de usuris 1. 1, in prin. (Dig.
22. 1), cum gl. in verburn contractum.
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Secundo et tertio casu inspicitur locus ubi petitur : ut d. 1.

vinum (Dig. 12. 1. 22), et de cond. trit. (13. 3. 4). Eatio prae-
dictorum est : quia ibi est contracta negligentia sen mora.

19. Ex praedictis possunt solvi multae quaestiones. Statutum
est Assisii, ubi est celebratus contractus dotis et matrimonii,
quod vir lucretur etiam (qu. tertiam ?) partem dotis, uxore
moriente sine liberis : in hac vero civitate Perusii, unde est vir,

statutum est quod vir lucretur dimidiarn
; quid spectabitur ?

Certe statutum terrae viri : ut d. /. exigere (5. 1. 65).
Ecce alia : liic est statutum, quod jura petendi debitum prae-

scribant deceni annis : modo quidam Florentinus mutuavit
centum in curia Eomana, sub pacto de reddendo in civitate

Perusii : certe si tacuit per decem annos, erit ibi locus statute,

quia est contracta in illo negligentia. Sed praedicta videntur

contra gl. quae est^*. de eo quod certo loco. I. 2, in prin. (13. 4),

ubi videtur dici, quod non inspiciatur locus contractus, sed

judicii ;
certe ilia gl. ibi reprebenditur.

20. Sed hie Gul. salvat ea in bunc modum, quod aut loquimur
quando contractus tractat de his quae inspiciunt quemlibet,
secundum contractum rei, et ex provisione contrabentium : et

tune inspicitur locus contractus : ut d. I. si fundus (21. 2. 6) ;

sed in his quae veniunt ex improvise, ut quando agitur ad
resolvendum contractum, tune inspicitur locus judicii : ut d. gl.

Ad quod facit ff. de solut. I. qui res (46. 3. 98). Ita dixit ipse,
et ista verba non habent saporem veritatis. Nam regula juris

est, quod inspicitur consuetude loci, ubi contractum est, ut /.

semper in stipidationibus, de reg.ju. (50. 17. 34).

Breviter dicerem sic : Aut quis vult petere restitutioneni ex
laesione contingente in ipso contractu, tempore contractus

;
et

inspicimus locum contractus. Aut ex laesione contingente

post contractum ex aliis negligentiis, ut mora
;
et inspicimus

locum ubi est ilia mora coutracta
;
ut ex praedictis apparet,

Et sic si esset in loco judicii, inspicimus locum judicii. Et hoc

modo ilia glossa posset verum dicere. alias est falsa.

Secundo quaero, quid de delictis si forensis delinquit hie,

utrum puniatur secundum statuta hujus civitatis ? Ista quaestio

tangitur per Cy. hie, et G. quae sit long. Cons. 1. 1 (8. 52). Die
latins : aut illud quod commisit in hac civitate est delictum de

jure cornmuni
;
et punitur secundum statuta, seu consuetudinem

hujus civitatis
;
ut C. iibi de cri. agi oport. (3. 15, Auth. qua in

provincia.) ff. de extraor. cri. I. saccularii. 1 (47. 11. 9), et ex.

de sen. exco. c. a nobis c 1. 1
;
et ibi no. per glossam ;

et hie tenet

Dy. ff. de accus. (48. 2. 22), et Ja. de Are. et ornnes. Nee
obstat /. 1, C. ubi sena. vel da. (3. 24) ;

nam ut ibi not. per Cy.
aut non erat delictum de jure communi : et tune aut ille

forensis ibi tantam rnoram traxit quod verisimiliter debet scire
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statutum
;
et tune idem. Pro hoc induce, 1. 2, C. ubi de cri.

fff/i oport. (3. 15), et quod ibi no. in ult. glossa. Ant ibi non
contraxit tantam nioram

;
et tune aut illud factum erat com-

muniter per omnes civitates prohibitum, ut puta, ut non
trahatur fruinentum extra territorium (sine licentia potestatis)

quod est communiter prohibitum per totam Italiam; et isto

oasu non licet allegare ignorantiam ad totalem excusationem ut

/. 16, 5, ff. de pub. (39. 4). Aut non ita est generaliter pro-

hibitum, et non tenetur, nisi fuerit sciens
;
ut /. 6, ff.

de decre.

ab ordi. facicn. (50. 9), et est hodie tex. de hoc ex. de cost. c. ut

(inimarum li. 6, ubi ignorans uon tenetur, nisi ignorantia fuerit

crassa et supina.
21. Tertio quaero quid in testamento ? pone quod statutum

vel consuetudo est Venetiis, quod testamentum valeat coram
duobus vel tribus testibus; quidam advena fecit ibi testa-

mentum
;
an valeat ? Ex hoc themate primo est videndum

hoc, an consuetudo vel statutum valeat ? secundo, si valeat, an
locum habeat in forensi ?

22. Circa primum passum Jac. de Are. qui de hoc disputavit,
ita determinavit : Aut ilia consuetudo est sine consensu

Principis, et non valet
;
est enim expresse prohibitum, cum ad

minus debeant esse quinque testes in locis in quibus non est

legum peritia: ut /. 31, C. de testa. (6. 23); ergo tale statutum

vel consuetudo videtur mala, et temeraria, nam propter timorem
falsi est inventum, ut sint septem testes : ut I. 29, G. de testa.

(6. 23) ;
1. 32, C. de fideico. cum enim. (6. 42). Sed ex

observantia talis statut^ vel consuetudinis faciliter falsitas

poterit perpetrari : ut 1. 2, Jin. C. de ind. vid. tol. (6. 40). Aut
consuetudo est de eonsensu Principis et valet, quasi videatur

hoc indixisse, eo quod hoc scit et patitur : ut /. 13, pr. ff.
de his

qm not. infam. (3. 2) ;
et 1. 60, 6, /. locat. (19. 2) ;

et /. 1,

5, jf.
de exercit. (14. 1) ;

et constat hoc ipsum Principem Venetis

indulgere potuisse ex privilegio speciali : ut 1. 9, C. de testa.

(6. 23) ;
et ex tale consuetudine inducitur privilegium ut 9,, q. 3,

conquestus et ita determinavit ipse.

Ego credo, quod statutum et consuetudo valeant, etiam

Principe ignorante ;
nam ad hoc ut testamentum in scriptis

factum prosit requiritur publicatio : 1. 2, G. de testa. (6. 23), et

/. 7, ff. quemadmodum test. aper. (29. 3), ut ibi not.
;
sed soleri-

nitas publicandi, potest per statutum et consuetudinem minui
et mutari : ut I. 2, C. quemadmodum test. aper. (6. 32), ergo, etc.

23. Secundo, pater potest inter liberos cum duobus testibus dis-

ponere: utl. 21, 3, C. de test. (6. 23) ;
I. 26, C.fam. ercisc. (3. 36).

Ita potest patria dispouere circa subditos : cum ejus potestas

aequiperetur potestati patris : ut /. 2,ff. dcjaxf. ctjn. (1. 1) ;
et I.

19, 7, de ca.pt. (49. 15). Praeterea non reperitur prohibitum
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facere tale statutum; ergo videtur permissum: ukd.l.omnespopuli
(I. 9, D.just. et dejur. 1. 1). Non obstat /. 31, C. detest. (6. 23),

quia ibi consuetudo praeterita limitatnr, non autem futura pro-
hibetur. Et ita videtur sentire Cy. in /. 14, C. de contrahend. emp.

(4. 38). Non obstat quod dicitur, quod est temeraria : quia imo
utilis et bona, et favorabilis, facta tani ratione testantis, sicut

jura statuunt in militantibus, quam etiam ratione eorum qui-
bus relinquitur sicut jura faciunt inter liberos, etiam ratione

testiuui ne a suis negotiis avocentur : arg. I. 7, ff. quemadmo-
dum testa, ape. (29. 3).

24. Circa secundum, an talis consuetudo trahatur ad forensem ?

Ja. de Are. determiuavit quod non per /. 9, C. de test. (6. 23) ;

/. 32, j^ de jure fisc. (49. 14). Praeterea, licet sit concessum
rusticis ut possiut testamenta facere coram quinque testibus,

tamen quibuslibet illic existentibus non conceditur hoc: arg./. 8,

ff. deju. codicil. (29. 7). Praeterea, si statutum dicitur jus pro-

priuni civitatis : ergo non trahitur ad extraneos : ut d. I. omnes

populi (Dig. i. 1. 9). Mihi autem videtur dicendum : aut

statutum limitat personas civium et nou porrigitur ad forenses.

Sic intelligo /. 31, C. de test, conjuncta d. 1. conficiuntur, 1

(Dig. xxix. 7. 8) ;
nam ibi loquitur specialiter rusticis nee

rationes ibi positse habent locum in omnibus. Aut statutum

loquitur simpliciter et indefinite
;
et habet locum in forensibus

ibi testantibus, ut d. I. 2, C. quemadmodum testa, apcr. (6. 32).
25. Et circa ea quae sunt de voluntaria jurisdictione, statutum

continet forenses : ut /. 1, C. de emanci. li. (8. 48). Pro hoc

induco specialiter ff. de testa mill. I. ult. (29. 1). Praeterea ita

est in contractibus ut /. 6,/! de evict. (21. 2), ut supra dictum

est, ergo, etc. Nee obstat 7. 9, C. de test. (6. 23), quia intelligo
secundum istam distinctionem. Nee obstat /. 32, ff.

de jure fisc.

(49. 14), quia loquitur in obsidibus, qui non sunt cives Eomani;
nee habent testamenti factionem : ut /. 11, ff. qui testam.fac.poss.

(28. 1) : ideo oportet, quod accepto demum usu togffi, habeantur

ut cives, ut possint facere testamentum secundum consuetu-

diuem locorum, ut dictum est.

An autem tale testamentum porrigatur ad bona alibi

existentia ubi non est talis consuetudo ? jam dicemus. Sed circa

hoc dubitatur quod si statutum dispouit circa personam, ut

quis films familias possit facere testamentum : forensis films

familias in ilia civitate testatur : an valeat ? Dico quod non :

quia statuta non possunt legitimare personam sibi non sub-

ditarn, nee circa ipsam personam aliquicl disponere, ut 1. 1, inJin.

ff. de tut. et curat. dat. ab his (26. 5) ;
1. 10, /. de tide. (20. 1), et

ibi not. Non obstat quod supra dictum est circa soleunitatem.

Nam solennitas actus pertinet ad jurisdictionem ejus, in cujus
territorio agitur: ideo variatur secundum diversitatem locorum,
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ut /. 3, infi.ff- de tcstibus (22. 5), et /. 2, 7,ff. qucw'Inn><lum
/V.s/. aper. (29. 3) ;

sed ubiciinque persona non est uniformis,

quis non potest disponere, nisi circa personam sibi subditam.

Sed contra praedicta est /. I, C. de emanc. li. (8. 49), ubi etiam

persona non subdita limitatur (alias legitimating,
secunclum

formam statuti. Eespondeo, illud statutum non limitat (alias

legitimat) directo personam, quia non potest, sed legltimationi
ibi fiendae dat formam et solennitatem, ut quod emancipatio
fiat coram tali judice. Cum ergo respiciat solennitatem trahitur

ad forenses.

Et ideo dico, si statutum dispoiiit impediendo personam : ut

ecce, statutum dicit, vir non potest instituere haeredem uxorem

suam : certe si forensis hie testabitur, non impeditur instituere

uxorem suam per praedictas rationes. Hoc tenet Spc. tit. de

sen. qualiter, vers. item pone, quidam.
27. Quarto quaero, quid in his quae non sunt contractus,

neque delicta, neque ultimae voluntates ? Pone, quidam habet

domum hie et est quaestio an possit altius elevare ? Breviter,

cum est quaestio de aliquo jure descendente ex re ipsa, debet

servari consuetudo vel statutum loci ubi est res : ut /. 3, G. de

aedi.priva. (8. 10) ;
ita intelligo /. 13, \,ff. Comm. praedi. (8. 4).

28. Quinto quaero utrum statuta et consuetudines laicorum

ligent clericos, et debeant servari in curia episcopi ? Vicletur

quod non : ex. de consti. c. q. in Ecclesiaruni, etc. Ecolesia

sanctae Ma, quod tenet Cy. C. quae sit long, consuet. circa fi.

In hoc puncto mihi videtur, quod nos habemus Auth. cassa

C. tit. 1 (8. 52) ;
ex cujus intellectu declarator iste puuctus :

dicit enim ibi, quod non valeat statuta laicorum contra liber-

tatem Ecclesiaruni, et earum personas. A contrario ergo innuit,

quod ea quae non sunt contra libertatem Ecclesiaruni et earum

personas, valeant. Hoc etiam dicit c. noverit ex. de sent, excom.

sed ilia statuta dicuiitur esse contra libertatem Ecclesiae, quae
sunt contra privilegia concessa Ecclesiis, et clericis, vel collegiis

a Papa vel a Principe : ut no. per Innoc. in d. c, noverit.

29. Hoc praemisso in hac quaestione sic distinguerem : aut

statuta sunt directo super Ecclesiis vel rebus Ecclesiasticis : et

non valent, quia non pertinent ad jurisdictionem concedentis :

ut ex. de consti. c. Eccksia S. M. Aut statuta sunt facta sim-

pliciter : et tune aut redundant contra ea quae sunt concessa

Ecclesiis vel clericis in privilegium et non valent : ut d. Auth.

cassa. et c. noverit, aut contra ea quae competunt Ecclesiis vel

clericis, non in privilegium sed ut cuilibet: et tune ligant

clericos, et sunt servanda in foro episcopali, dum tamen sint

honesta: ut ex. de eo qui mit in posse, can. rei. ser. c. cum
venissent de in inte. resti. c. constitutus. de re jud. in c. cum

causa, ubi ideo retractatur, quia fuit consuetudo mala, secus si
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fuisset bona : ut ibi no. et per glossam, /. 9, /. dc postul.

(3.1).

Subjieio exemplum ;
est hie statutum, quod instrumentum

publicum mandetur executioni sine libello. Modo quiclam laicus

petit a clerico corani episcopo : an offeratur libellus contra

praedictam constitutionem ? Videtur quod non : quia in foro

episcopali debet servari tale statutum. Sed Hostien. in summa
de consuctudine, de vcritate, vcr. sed pone quod inter laicos et

ver. quid si clericus, dicit contrarium, sed hoc mihi non placet :

quia contra praedictum c. cum venissent in his quae pertinent
ad processum in foro ecclesiastici, servatur consuetudo laicorum :

ut apparet ex text, cum dicit, vellet procedere, etc.

30. Do etiam alia exempla : cavetur statute hujus civitatis,

quod non valeant testamenta propter omissam insinuationem.

Modo quidam clericus fecit testamentum, non fuit insinuatum :

non valet nisi contineantur legata ad pias causas, et quantum
ad ilia, testamentum non infirmaretur : quia concessum est in

privilegium, ut valeant testamenta ad pias causas, etiam cum
duobus testibus, ex. de testa, c. relatum.

31. Quantum vero ad alia, testamentum vitiatur : quia clericis

non est concessum in privilegium ut ipsi possint facere testa-

mentum, imo ipsi possunt tantum eo jure, quo possunt alii

homines : et consuetudo, seu statutum honestum est, ut obvietur

fraudibus : ut ponit de test. Hostien. in summa, tit. de test.

qvalitcr xer. sed contra, qui videtur dicere, quod in foro seculari

privatur jure suo
;
in foro ecclesiastico secus, quod inquantum

distinction! praecedenti contradicit, non placet, ex juribus

praedictis.
32. Sexto : videnduni est, an statuta vel consuetudines porri-

gant effectuni suum extra territoriurn ? quod examinandum est

per multas quaestiones : quia quaedam statuta sunt prohibitoria
non ratione poenae, sed ratione alterius solennitatis : quaedam
sunt permissiva : quaedam prohibitiva.

Circa primum sic dico : aut statuta sunt prohibitiva, ratione

solennitatis alicujus actus, ut quia dicit statutum, quod non fiat

testamentum seu instrumentum, nisi coram duobus notariis, vel

alia solennitate : tune tale statutum non porrigitur extra terri-

torium statuentis : quia in solennitatibus semper inspicimus

locum, ubi res agitur, lit supra dictum est, tarn circa contractus,

quam circa ultimas voluntates. Aut statutum est prohibitiva
in rem, et respectu rei : ut quia prohibet dominium rei alienari

extra consortes : tune ubicunque fiat dispositio de tali re, non
valet: quia talis dispositio afficit rem et impedit dominium
transferri : ut Inst. quibus alienare licet, in prin. (2. 8) ;

et 1. 1,

ff. de fund. dot. (22. 5) ;
/. un. C. de rei uxor. act. 15 (5. 13) ;

et not. in I. 3, C. de condict. ob cans. (6. 3) ;
/. 3, C. de aedif. priv.
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(8. 10). Aut statutuni est prohibitivum in personam : ct time
aut continet prohibitionem favorabilem, ut puta ne minores

decipiantur in confectione testamentorum, statuitur quod minor
15 annis non possit facere test-amentum. Vel pone, statutum

est, quod vir non possit legare uxori, vel econtra : et hoc est

factum, ne mutuo amore se adinvicem spolient, vel decipiant :

tune talis prohibitio comprehendit etiam civem illius civitatis,

ubicunque existentem. In simili et in eo, cui in suo judicio
bonis interdicitur. intelligitur generaliter. Nam ilia interdictio

quae est favorabilis, ne sua bona pereant, extendit efi'ectum

suum ubicunque sint bona : ut hie, et /. 6, D. de verb. oil. (45. 1),

/. 10, D. de cur. fur. (27. 10). Eadem ratione ista interdictio

specialis et in illo actu, est ilia aequiparatio interdictionis

generalis et specialis : probatur /. 11, ff. de castr. pec. (49. 17),
I. 51, in fin., ff.

de adm. tu. (26. 7).

33. Aut statutum continet prohibitionem odiosam: et tune non

porrigitur extra territorium statuentium : ut /. 9, in fi.,ff. de, post.

(3. 1). Et ideo dico quod statutum disponens, quod filia

foemina non succeclat, cum sit prohibitorium, et odiosum : ut

1. 4, C. de lib. jjraet. (6. 28), ad bona alibi sita non porrigitur.
Et de ista distinctione, de prohibitione rationali, favorabili, et

odiosa, facit ex. de sen. cxcom. c. si sententia fi. lib. 6.

34. Septimo quaero circa statuta permissoria : circa quod
sunt duo dicenda, scilicet an actus permissus possit exerceri

extra territorium permittentis ? item si exercetur in ipso actu,

seu loco permisso, an habeat effectum extra territorium ? et ista

duo sirnul tractabimus. Aliquando enim statutum concedit et

permittit id quod rationabiliter non competit, nisi in his, in

quibus specialiter privilegium est concessum. Verbi gratia:

per statutum civitatis aliquis est effectus notarius, nunquid
possit conficere instrumentum extra territorium civitatis illius ?

De hoc disputat. Spec, in tit. de instr. cdi. rested, xcr. quid de

his. Ego credo, quod extra territorium non poterit conficere

iristrumenta et idem in simili quaestionibus, quae fieri possunt
in territorio.

35. Nam actus qui etiam spectant ad jurisclictionem volun-

tariam, quandocunque conceduntur ab alio inferiore a Principe,
nou possunt exerceri extra territorium : ff. de

off. proconsul. L 2

(1. 16), quae notabilis est ad hoc. Facit deforo compet. C. Romano,
ver. nee. clericos, lib. 6, et illam alleg. spe. pro casu.

36. Credo tamen, quod, instrumenta a tale notario confecto in

territorio, ubicunque extra territorium faciant fidem. Sic emanci-

patio facta corani eo, qui habet jurisdictionem a lege municipal!,
habetur rata ubicunque : ut C. de emancip. lib. I. 1 (8. 49), et hoc
ideo: quia hoc est magis ad solennitatem, quam ad disposi-
tionem : ut C. vicletur.
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Quandocunque, statuta sunt permissiva, permittenclo id quod
de jure comniuni pennittitur, sed per statutum tollitur obstacu-

lum quod erat de jure communi. Et istud pluribus modis con-

tingit. Quandocunque tollitur obstaculum solennitatis, utputa
per legem in testamento requiritur quod sint septem testes,

statutum est quod sufficiant quatuor : certe hoc statutum valet.

Et si dubitetur, utruni testamentum factum intra territorium

observetur quoad bona testatoris, quae sunt extra territorium ?

Ista quaestio tractatur per multos, soil, per Hubertum de Bobio,
et alios TJltramont. antiques : quorum opiniones refert Spec.
de instr. edit. compendiose, ver. quid si de consuetudine. Nee
ibi apparet quod velint. Postea supervenit Jac. de Eaven., qui
dixit quod institutus habebit bona quae sunt intra territorium,

bona vero quae sunt extra territorium, habebunt venientes ab

intestate: per L 27, ff. de, tut. et cur. dat. (26. 5), et 1. 47, / de

adm. tu. (26. 7). Nee obstat quod decessit pro parte testatus, et

pro parte intestatus : ut 1. 17,^ de Reg. jur. (50. 17), quia hoc

f'acit diversitas consuetudinum, sicut hoc facit alias diversitas

patrimonii: ut /. 22,ff.'de adop. (1. 7), et quod ibi not. Et in

hoc olim residebat Cy.; superveuit postea Gul. de Cu., qui
dicit indistincte testamentum valere et porrigl ad bona ubi-

cunque etiamsi sint extra territorium. Quod probat, primo :

quia statutum operatur circa testamentum, quod si fuerit

validum ab initio, ex ipso testamento porrigitur ad omnia bona

per quandam consequentiam : licet statutum non possit dis-

ponere de bonis directo, sed per consequentiam ut 1. 3, 1, Jf.de

legit, tuto. (26. 4), et Inst. de lege patro. tutela in prin. (1. 17).

Praeterea, sicut actio competens potest proponi alibi, quam ubi

sit fundus : sic dispositio alibi potest fieri, quam ubi sit res :

ut 1. 12, C. de praescrip. long. temp. (7. 33). Praeterea, acta coram
uno judice, faciunt fidem coram alio : ut 1. 2, C. de eden. (2. 1) ;

/. 15 and L 19, C. de appell. et consult. (7. 62) ;
1. 31, C. de

test. (6. 23), de arb. I. nee in arbitris, circa fi. Praeterea

elicit ipse quod hie casus est I. 19, C. de test, in fi. si faciat testa-

mentum coram uno judice, ubi minor requiritur solennitas,

tune ex eo adiri poterit haereditas : quae aditio effectum habet

in omni loco. Et in hac opinione fuit postea Cy. et fecit addi-

tiouem in lee. suis, licet non ita plene recitaverit opin. do. Gul.

et do. Jac. Butr. idem tenebat per /. 9, C. de testam. (6. 23), ubi

videtur casus, et per I. 2, C. quemad. test. aper. (6. 32). Ista

opinio mihi placet, per rationes praedictas, excepta prima
ratione Gul. quae mihi displicet, ut jam dicarn. Ad praedict-
orum confirmationem induco /. 31, C. de testa. (6. 23), ubi testa-

mentum factum in rure coram quiuque testibus, habet suum
effectum ubicunque, licet in alio loco requireretur major solen-

nitas. Ad idem quoque testamentum factuin in militia porrigit
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suos effectus ubicunque, et circa solennitatem actus de quo
agitur, inspicitur consuetude regionis : ut /. 1, infin.ff. de vent.

inspic. (25. 4), et illucl tenerem. Prima antem ratio Gul. non

placet : quia quod non licet directo, licet quandocunque per
consequentiani, scilicet quando illud quod non licet directo,
habet necessarian! consequentiani ad praemissa ;

alias secus :

ut /. 29,/. cle lib. leg. (34. 3), et I. 4, 2,f. de his gui not. in/a. (3. 2),

et not. per Dy. in /.
~\-,ff.

de aucto. tut. (26. 8). Sed si testamentum
fuerit validum, non sequitur necessario, quod habeat omnia
bona. Ratio : quia ex legis potestate (dispositione) potest quis
decedere pro parte testatus et pro parte intestatus, sicut in

niilite : ut ff. dc testa, mil. I. si miles (29. 1. 3), et I. miles ita,

1 (Hid. 1. 41). Ad idem, C. dc secun. nup. I. 1 (5. 9), et ibi

not.

38. Interduin vero reperiuntur statuta permissiya, tollentia

obstaculum qualitatis personae : ut ecce, elicit statutmn quod
filiusfamiliaa possit facere testamentum, vel aliqua persona de

jure prohibita : vel continetur in statute, quod spurius possit
institui : quae de jure communi sunt prohibita : posito pro
constanti, quod talia statuta valeant, alibi dicam : modo de

ipsorum valore non dicam.

39. Quaeritur an talis persona extra territorium possit in-

stitui et haereditatem adire ? Et dico quod non, cum hoc
concedatur ab alio inferior! a Principe, licet spectet ad actum

voluntarium, tamen uon potest exerceri extra jurisdictionem
concedentis : ut /. 2, ff.

de off. proconsul et leg. (1. 16). Pro hoc
in Auth. quibus mod. not.

ejji.
sui. jilium vero collet 7 (Cod. 5.

27. 8
;
Nov. 89, c. 4), ubi legitimatio filii quae sit per oblationem

curiae civitatis, non habet locum nisi in patre offerente et filio,

non avo, vel inter alios. Ita in proposito, legitimatio facta per
statutum civitatis, non habet locum, nisi in ipsa civitate

legitimante.
40. Sed insurgit forte dubium et quotidianum tale : Quidam

sic legitimatus facit testamentum in ipsa civitate, vel ibidem
haeres instituitur : ad haereditatem adit : an tale testamentum

valeat, vel talis aditio porrigatur ad boua, quae sunt in alia

civitate? Et videtur quod sic, per ea quae dicta sunt in

statuto disponente circa solennitatem.

41. Praeterea, ad idem I. 1, C. de cmanc. liber. (8. 49), nam
emancipatio ibi facta, habet effectum in onini loco : ut supra
dictum est in persona notarii. Praeterea, sententia lata per

judicem, mandatur execution! per judicein alterius territorii, in

bonis etiam alibi positis : ut /. 45, in fi. ff. de jud. (5. 1), et I. 13,

3, C. de jud. (3. 1), ita hoc testamentum quod est quasi sen-

tentia, ut /. l,jf. de testa. (28. 1), porrigatur ad bona alibi posita.
Sed contra videtur, quod non porrigatur : ut 1. 27, ff.

de tut. et
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citra. dat. ab his (26. 5), et /. 10, ^,ff. de excus. tut. (27. 1), et ibi

no. Praeterea simplex dispositio 11011 intelligitur, nisi de bonis

quae sunt in territorio disponentis : ut 1. 12, \,ff. de rebus and.

jud. poss. (42. 5), pro hoc in d. Auth. quib. mo. nat.
effi,. sui,

lilium, ubi letritimatio intelliintur fieri stricte. Pro hoc videturo o

expressum ex. qni filii sunt legi. c. per venerabilem, ubi legiti-

matio facta per Papam, non trahitur ad ea quae non sunt suae

jurisdictionis, ut ad haereditatem et ad alia temporalia, quae
sunt in territorio Imperatoris ubi no. per glossam Gul. et Dd.
modernos.

Ad contraria respondeo : nam aliud est in dispositione circa

solennitatem actus quod circa legitimationem personae ad
actum. Ratio : quia facta diversitate locorura, diversificatur

ratio diversitatis. Nam in militari testatione requiruntur

pauciores testes : quia per occupationem nrilitarem non possunt
tot homines haberi : ideo ibi statutum est de pauciori numero
testium. Potest etiam esse, quod in una civitate sunt homines

magis legales, quam in alia
;
ideo fiunt statuta diversa. Ideo

ista ratio solennitatis habet locum in testamento forensis, sicut

in cive. Ideo jus voluit, quod quantum ad solennitatem, in-

spiciatur effectus ejus, ad omnem locum. Non enim per hoc
alteri civitati praejudicatur : cum ille actus ubique poterit

celebrari, licet non cum ilia solennitate. Sed dispositio circa

personarn legitimandam ad actum faciendum non est hujus
naturae : ideo non possum legitimare, nisi quantum ad me
ipsum disponentem pertinet : nee porrigitur extra meum terri-

torium, quia facerem alteri praejudicium. Non obstat /. 1, C. de

emanc. liber. (8. 49), et quod supra dictum est de notario : quia
ibi statutum non disponit directo circa actum, sed circa solen-

nitatem actus. Non enim statutum emancipat filium : quia
hunc non porrigeretur ad forenses : sed pater filium emancipat
cuni solennitate statuti. Idem in notario : non enim adhibetur

ipse ad disponendum, sed ad solemnizanclum circa actum ab
alio dispositum, unde est eadem ratio quae saepe dicta est in

solennitate. Non obstat quod saepe dictum est de sententia :

quia ibi judex disponit super jure jam fundato, et formato, quod
jus respiciebat personam ubique ;

ut puta condemnat aliquem
occasione praecedentis obligationis, quae ligat reum obligatum in

omni loco : ideo mandatur executioni per alium judicem. Sed

quando ipse judex de novo inducit jus faciendo intra territorium,

tune non porrigitur extra territorium ut supra probatum est.

42. Sed posset dubitari de tale quaestione : consuetude est

in Auglia, quod primogenitus succedit in omnibus bonis. Modo

quidam habens bona in Anglia, et in Italia, decessit : quaeritur

quid juris ? Jac. de Raven, et Gul. de Cug. tenent, quod de

bonis existentibus in Anglia, judicetur secundum consuetudinem
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illius loci; de aliis quae sunt in Italia, stetur juri comiiiuni,
ut dividantur inter fratres, per d. I. 27, de,

ff. tutor, et euro, <laf.

ab his. (26. 5), et quia certa forma est data in bonis ibi positis,

ubique non extendatur : ut /. 4, C. dejurefis. (10. 1) ;
I. 24, ff. ail

mini. (50. 1). Idem tenet Cy. hie. Alii dicunt, quod debet

inspici locus ubi est adita haereditas, et sic ubi quasi contractus

est celebratus : ut /. 3, in
Ji. ff. quibus ex caus. in poss. eatu,-

(42. 4) sicut in contractibus thspicimus locum contractus : ut

I. $,ff. de evict. (21. 2) ;
I. in stipulationibus ff. de rejuJ.

1

Mihi videtur quod verba statuti sen consuetudinis sunt

diligenter intuenda. Aut enim disponuntur circa rem, ut per
haec verba : Bona decedentium veniant in primogenitum. Et
tune de omnibus bonis judicabo secundmn consuetudinem et

statutum, ubi res sunt situatae : quia jus afficit res ipsas, sive

possideantur a cive, sive ab advena : ut /. 6, in Ji. ff. de muner.
et honor. (50. 4), et /. 3, C. de aedif. privat. (8. 10). Aut verba

statuti sen consuetudinis disponunt circa personam, ut per haec

verba, Primogenitus succedat
;
et tune, aut ille talis decedens

non erat de Anglia, licet ibi haberet possessiones : et tune tale

statutum ad eum et ejus filios noil porrigitur : quia dispositio
circa personas non porrigitur ad forenses : ut dictum est supra
in 3 q. in fi. Aut talis deeedens erat Anglicus : et tune films

primogenitus succederet in bonis, quae sunt in Anglia, et in

aliis succederet de jure communi : secundum quod dicunt dioti

doctores
; quia sive dicatur hoc esse statutum privativum de filiis

sequentibus quia est odiosum, non porrigatur ad bona alibi

posita : ut supra probatum est in 6 q. Sive dicas statutum
esse permissium tollendo obstaculum, ne seqtientes filii im-

pediant primogenitas : et idem, ut supra dictum est. Ad hoc
ut inspiciatur, utrum dispositio sit in rem, vel personam ? facit

/. 81, ff.
de contrahcn. eiitp. in fi. (18. 1).

43. Nee placet illorum opinio qui inspiciunt locum aditionis

haereditatis : quia aditio non potest se referre, nisi in quantum
est delata haereditas : ut /. o,ff. si pars haered. pet. (5. 4) ;

I. 10
et 1. 75,Jf. de acquir.hacr. (29. 2). Sed non est delata, nisi

praedicto rnodo, ubi nemo praeeedit, etc. Sed contractus se

extendunt, quatenus voluntas contrahentes fuit : quae fuisse

praesumitur secuudum consuetudinem loci ubi res agitur ut

supra dictum est : ergo, etc.

44. Octavo circa statuta punitoria, hoc examinandum est per
multas quaestiones : Primo, an expresse possint porrigere suum
effectum extra territorium suum ? Ad quod dico, quod ali-

quando uterque, scilicet delinquens, et ille in quern delinquitur
extra territorium, est forensis : tune regula est quod statutum

1 It seems to be intended to refer to /. semper in stipulationibusff. dc rey.

jur. (50. 17. 34).
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etiamsi expresse caveatur in eo, non porrigitur ad eos, qui extra

territorium, etc., ut /. 20, ff. de jurisd. (2. 1), quia statuta sunt

jus proprium civitatis : ut /. ,ff. dejust. etjur. (1. 1).

Ista regula fallit in civitatibus confoederatis, et colligatis

invicem : ut si statute Perusii caveatur, quod delinquens
Assisii possit puniri hie: ut no. 1. 7, in fine ff. de capt. et postli.

(49. 14). Idem puto, si civitas in cujus territorio delinquitur,
istud statutum facere consensisset, eadem ratione. Aliquando
extra territorium hujus civitatis forensis offendit aliquem civem

et cavetur aliquo statute, quod forensis hie possit puniri, an

valeat ? Et videtur quod sic : quia laicus offendens clericum

efficitur de foro Ecclesise ? ut Cod. de episc. ct cler. Autli. item

nulla communitas (1. 3. 2) ex. defo. conspe. c. cum sit.

45. Praeterea, ratione loci, in quo delictum committitur, quis
efficitur de ilia jurisdictione, etiamsi est forensis : 1. 3,ff. de offic.

praesi. (1. 18) ;
/. 1, C. ubi de cri. acji. oport. (3. 15), et in Auth.

qua in provincia (ibid.). Sed si deliquit in loco civitati

subjecto, scilicet in persona civis sui : ergo, etc. Sed ilia non
faciunt: quia in clerico offenso est ratio, quia committitur

sacrilegium, quod est crimen Ecclesiasticum : ideo pertinet ad
Ecclesiam : ut d. c. cum sit. Et istud, quod dicit, ratione loci,

etc., intelligo ratione rei immobilis, ut territorii, non rei mobilis,

vel se moventis. Die ergo regulariter : tale statutum non

valet, quia non potest disponere extra territorium suum, et in

personis sibi non subditis.

Fallit in capientibus ex naufragio, qui possunt puniri a

judice personae offensae : et sic cum tale delictum pertineat ad

personas ejus jurisdictionis, poterit adversus tales delinquentes
extra territorium fieri statutum : ut I. 7, ff. de incen. rui. nauf.

(47. 9), ut ibi no. per gl., licet Cy. earn non teneat in d. Auth. qua
in provincia in 4 q.

Item fallit in civitatibus foederatis: ut supra dixi. Item fallit,

si judex loci, ubi civis meus offenditur, ofTensam non vindicat

(ut quia non vult, vel quia non potest) tune poterit fieri

statutum contra offendenteni civem extra territorium : arg. 1. 14,

C. de Judae (1. 9), cum sua glossa, et 23 q. 2 c. dns. noster. Pro
hoc induce Innoc. ex de for. compe. c. postulasti, ubi tenet hoc

statutum expresse valere. Aliquando civis delinquit extra

territorium : et de tale delicto extra commisso statutum expresse

loquitur. Puto quod tale statutum valeat, scilicet quia ratione

originis potest puniri de delicto ubique commisso ut /. 1, C. ubi

de cri. agi oport. (3. 15), cum ergo tale delictum sit de ejus

jurisdictione, poterit de hoc facere statutum. Pro hoc facit I. 6,

ff.
de decre. ab ord. fac. (50. 9). Pro hoc optirne facit /. 2, C. de

eunuchis (4. 42), et /. 4, C. de commer. et mer. (4. 63). Sed juxta

praedicta potest dubitari. Pone, quod exercitus hujus civitatis
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stat super territorio alterius, unus forensis occidit ibi .ilium

forensem : utrum poterit puniri a potestate hujus civitatis ? et

videtur quod non, etiamsi expresse statute sit canturn, ut saepe
dictum est, contrarium observatur de consuetudine. Probatur
sic : territorium dicitur a terrendo : ut /. 239, 8, Dig. de verb,

sig. (50. 16). Sed donee exercitus hujus civitatis est ibi, terret

et coercet ilium locum, merito delictum ibi commissum poterit

puniri a potestate, tanquam commissum in ejus territorio, ita

dicebat Mar. et Joan. But.

47. Item quaero, quid si in statute hoc non caveatur expresse,
sed simpliciter loquatur statutum, utrum porrigatur extra ter-

ritorium ? Ad ejus investigationem pono quaestionem anti-

quitus tactam : Cavetur statuto civitatis Perusii, quod potestas
de quolibet homicidio possit inquirere, vel procedere per
accusationem, vel inquisitionem. Alio statuto cavetur, quod
pro homicidio imponatur certa poena. Accidit quod quidam
Perusinus occidit extra territorium : quaeritur, utrum potestas

hujus civitatis possit inquirere et punire secundum formam
statuti, an solum de jure communi ? Ista quaestio fuit facta

per Odfr. et determinavit, quod non possit per inquisitionem

procedi, nee delinquens possit puniri secundum formam statuti,

sed solum de jure communi. Cujus opinionem ponit Alb. de
Gan. in fine sui libelli. Postea do. Cy. disputavit istam quaes-
tionem in civitate Senarum, et determinavit contrarium,

tangendo jura Odofr. licet de eis nulla fiat mentio : idcirco ejus

disputationem hie recito, multa inutilia rejiciendo. Certum est,

quod de jure communi potest delinquens puniri in loco domicilii

vel originis de delicto alibi commisso : ut 1.1,0. ubi de cri. agi

opor. (3. 15) ;
1. 7, 9 et 13,/ de inter, et releg. (48. 22).

Hoc praemisso videamus utrumpossit procedi per viam accusa-

tionis tantum, scilicet de jure communi an per viam iuquisitionis
de jure municipal! ? et videtur, quod solum per accusationem :

cum de jure communi inquisitio fiat ad vindictam publicam :

ut in Auth. de mand. Prin. quod si delinquentes (xvii. cap. 4,

sec. 2), et ad delictum puniendum, non occultandum : ut in

Auth. de armis, sancimus, col. 6 (Ixxxvi. cap. 3). Sed injuria
non videtur facta, nisi in eo loco, ubi quis delinquent, non in

loco unde oriundus est : ut I. 7 et I. 9, ff.
de jurisd. om. jud.

(2. 1). Ergo judex originis non poterit procedere, vel inquirere.
Praeterea rectores civitatum dicuntur patres subjectorum : ut d.

sancimus, et in Auth. ut judices sine quoquo suffra. eosautem
col. 2

(viii. 8). Sed homo forensis offensus extra territorium,
non est subjectus illi judici terrae originis offendentis, et sic

est non ei tanquam pater, merito de injuria ei facta non potest

procedere. Econtra quod possit procedere, quia de jure com-
muni habet jurisdictionem, ut saepe dictum est : ergo ilia juris-
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dictione potent uti, cum qualitate sibi adclita per statutum,

quod procedat per iuquisitionem, cuin qualitas de facili addatur
ut /. 4, 4,/. de noxal. (9. 4).

Praeterea hoc probatur ratione proprii iuteresse. Nam rei-

publicae interest, habere bonos subditos : /. 1, 2, ff. de Ms
quae sunt sui vel alieni jur. (1. 6) ;

et in. Auth. ut jud. sine

quoguo suffra. cogitatio (viii. praef. 1). Sed homines boni

efticiuntur, si eis poeua imponatur ex delicto : ut /. 1, 1, ff.
de

just, et jur. (I. 1) ;
et de hoc quod expresse sit ratio publicae

disciplinae : ut 1. 9, 5,ff. de piibl. (39. 4). Interest ergo sua,

punire subditos : et sic statutum ad eos extenderetur. Praeterea

eaderu ratio videtur sive per accusationem, sive per inquisi-
tionem procedatur. Inquisitio enim succedit loco accusationis :

ut /. 32, ff.
ad leg. Aquil. (9. 2), ergo, etc. Praeterea, pone quod

Titius extra territorium incidit in /. 10, Cod. de episc. et ck.

(I. 3), certum est, quod judex ratione originis poterit inquirere :

ergo idem in proposito. Praeterea, statutum loquitur generaliter :

ergo, etc. ut I. 1, 1, ff.
de, leg. praestan. (37. 5). Propter quae

determinavit Cy. quod judex possit procedere de jure per in-

quisitionem et denuntiationem, sicut per accusationem
; quod

an sit verum, jam dicam. Super alio vero puncto, scil. de con-

demnatione, videtur primo quod debeat puniri secundum legem
loci ubi delinquit : ut I. 1, C. ubisena. vel clar. (3. 24). Praeterea,
contractus et delicta aequiparantur : ut 1. 57 et I. 20, ff.

de

jud. (5. 1). Sed in contractibus inspicitur locus contractus:

ut 1. 6, ff.
de evict. (21. 2), et supra probatum est: ergo, etc.

Praeterea, supra circa principiurn hujus tractatus dictum est,

debere inspici locum delicti : ergo, etc. Pro hoc est casus, ex. de

constit. c. ut animarurn, 9, lib. 6. Ex adverso quod possit

puniri secundum legem civitatis suae, probatur sic : Lex et

sententia aequiparantur: ut 1. 9,jf. de manumis. (40. 1). Sed
suurn subditum potest ligare sua sententia: ergo, sua lege.

Praeterea, si aliquis delinquit in Ecclesia, quam constat non
esse de jurisdictione seculari, tamen poterit a judice seculari

sua lege puniri : ut Cod. de adul. (9. 9). Auth. siquis et C. I. 1.

Praeterea, hoc probatur expresse, I. 2, C. de eunuch. (4. 42),

ubi subditus ligatur etiam extra territorium. Ex quibus Cyn.
determiiiavit, civem ex delicto in alia civitate commisso posse
in sua civitate puniri, secundum legem suae civitatis. Et
si dicatur quomodo porrigit suum effectum extra territorium ?

(Eespondet ipse :)
fateor quod extra territorium non potest in-

ducere novam obligationis siibstantiam, sed bene potest illi

delicto, quod est de jure communi, addere novam qualitatern :

quae facilius adjicitur, quam substantia : ut /. 4, 3, ff. de

noxal. (9. 4). Non obstat c. ut animarum, quia ilia decisio

processit ex errore Canonistarum : .vel speciale ibi in sententia
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excommunicationis. Hie est effectus suorum verborum. Et

praedicta sunt sumpta ex verbis Pe. ex repe. sua in I. 20, ff.
de

jur. om. ju. (2. 1).

48. Mihi autem videtur, verba statuti diligentius esse in-

tuenda. Aut enim expresse disponit de eo quod civis facit

etiam extra territorium et time contra eum procedi poterit et

puniri : d. 1. 2, de eunu. et supra proxime quae dixi. Aut limi-

tative loquitur de eo quod sit intra territorium, et tune non
extenditur ad ea quae fierent extra, 1. 64, 9,_/f.

sol. mat. (24. 3).

Aut statutum simpliciter loquitur et ista est quaestio nostra, et

de hoc casu dicam. Aut quaeritur de modo procedendi : et

posset procedi secundum statutum civitatis originis : quia
statuta quae respiciunt processum sen litis ordinationem, porri-

guutur ad omnem litem, quae in ipsa civitate actitatur, posito

quod sit de eo quod est extra civitatem actum : ut I. 3, fi. ff.

de testibus (22. 5) ;
et I. 2, in fi. quemad. test. aper. (29. 3) ;

et /.

25, in fi. C. de episc. et de. (1. 3). Ita supra dictum est circa

contractus. Pro hoc 1. 1, inji. C. de oust. reor. (9. 4). Et sic in

primo puncto tene opi. Gy. quod posset per inquisitionem pro-
cedi. Aut quaeris de modo puniendi : et tune puuiatur vel

de jure communi, vel secundum statuti loci, ubi deliquit:

quia statuta quae respiciunt litis decisionem, non porriguntur
ad ea quae extra territorium sunt commissa, sed debet inspici

locus, ubi res est situata : ut supra dictum est, tarn circa con-

tractus, quam circa delicta. Et hie est casus in d. c. ut

animarum, 1
;
facit 1. 12, 1,ff. de Ion. auct. ju. poss. (42. 5),

et in hoc teneo opinionem Odo. et Albe. de Gan.

49. Sit ergo cautus judex quando format inquisitionem, ut

in conclusione inquisitionis clicat: Super quibus omnibus et

singulis intendo procedere, et inquirere, secundum forrnam

statutorum hujus civitatis, et culpabilem punire, et coiidemnare

secundum formam juris. Et sic in procedendo se refert ad

statuta, in condemnando ad jus commune,
50. Ultimo quaero de effectu sententiae punientis, utrum

extendat suum effectum extra territorium judicantis ? Et

omissis omnibus allegatiouibus pono quod mihi videtur, dis-

tenqueudo super diversis membris. Aliquando enim repetitur

poena quae respicit personam, aliquando quae respicit bona.

Primo casu, aut poena imposita respicit certi loci interdictum :

et non porrigitur extra territorium interdicti ex potestate

sententiae, sed bene porrigitur ad quaedam loca per conse-

quentiam et juris dispositionem : ut I. 7, 1, 10, et sqq., de

interdic. et releg. (48. 22). Aut non respicit interdictum certi

loci, sed certae artis : et tune non porrigitur extra territorium :

ut I. 9,/! depostu. (3. 1). Aliquando vero non respicit princi-

paliter iiiterdictionern loci, nee artis, sed dimmutionem status :

2F
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lit quando quis efficitur infamis, tune dicitur status ejus minui :

vel efficitur servus poenae, et tune etiain dicitur status ejus
minui : ut /. 5, I, 3,Jf. de extraordinarily cognition. (50. 13). Et

prime- casu poena imposita hie, liabet effectum ubique, ut I. 9, ff.

depostul. (3. 1), ubi loquitur de infanaia. Idem dico in his qui
efficiuntur servi poenae per sententiam multo magis ;

nam in his

contingit diminutio status, solum ex qualitate poenae : ut d.

1. 29 et /. 14, ff. de poenis (48. 19), et I. 24, C. de donationibus

inter virum et uxorem (5. 16). Ibi, ex poenae qualitates. Si

igitur ex genere poenae, non euro, utrum talis poena im-

ponatur ex forma statuti, vel ex jure communi. Facit

ad hoc /. 22, ff. de his qui not. infa. (3. 2), et quod ibi

not.; et per hoc crederem, quod ilia inulier quae fuit hie

condemnata ad ignem, et postea fuit recepta a familia, quod
statim fuit effecta serva poenae, etiam secundum jura hodierna :

ut d. 1. 29,^ de poenis, et quod ibi not., et /. 24, C. de, donat. inter

virum et us&. (5. 16), et ibi Auth< sed hodie (Nov. xxii. 8). Nam
post sententiam non debuit supervenire : et ideo ubicunque sit,

dico quod est serva poenae, nee potest facere testamentum, nee

contrahere, nee similia facere. Et dico idem in excommunicato,

quia ubique dicitur excommunicatus, ut 4
q. 5, c. quisquis.

Istae enim poenae quae respiciunt diminutionem status, infli-

guntur in personam, et ipsam personara sequuntur, sicut lepra

leprosum. Et facit ff. de poenis I. quis ergo casus, cum gl. fi. p.

socio, I. 3, in princ., et quod in eis not. Secundo casu quando
poena respicit bona, pone quidam est condemnatus in civitate in

publicatione bonorum : habet quaedani bona alibi : utrum ilia

sint publicata ? Gu. de Cu. tangit hie et 1. 2, ff. de cap. min.

(4. 5), et tenet quod quaelibet civitas habeat bona in territorio

suo sita
;
nam dicta bona sunt quasi vacantia, ut 1. 1, C. de Ion. vac.

(10. 10), et repelluntur venientes ab iiitestato. Et imo cum

quaelibet civitas reputatur fiscus, cuilibet accrescent ilia bona,

prout sunt in territorio .< arg. I. 3, ff. de usufr. accres. (7. 2). Pro

hoc /. 20, C. de episc. et cler. (1. 3), ubi partem bonorum habet

ecclesia, partem curia, fiscus, vel patronus. Facit 1. 4, 2, ff. de

censibus (50. 15) ;
1. 27,/ de tut. et cur. dat. (26. 5) ;

I. 30, !,/
de excus. tut. (27. 1). Et videtur easus /. 10, C. de exact, trib.

(10. 19), /. 2, C. de Ion. vac. (10. 10), 2 rn. secundum euni. Alii

dicunt, quod Nic. Mata. in quodam sua disputatione dicit : Aut

judex qui publicavit bona habet jurisdictioneni a lege communi,
et imposuit poenam secundum ordinem juris communis. Aut

utrumque, suam jurisdictioneni et poenae impositionem habet a

lege municipal!, sive alterum tantum. Prinio casu talis poena
extenditur ad patrimoniuin ubique positum, sed incorporatio in

possessionem fisci fiet per ilium officialem in cujus territorio

sunt sita boiia : ut I. 15, 1, ff. de re jud. (42. 1), 1. 12, \,ff. de
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rebus and. jud. poss. (42. 5), et quod ibi not., et II. 2 et 5, C. de

Ion. vac. (10. 10). A simili, sicut quando plures sunt tutores

ejusdem pupilli habentis patrimonium in diversis civitatibus seu

provinciis, unus in una provincia procurat quod restituantur

bona quae sunt in alia
;
ut 1. 39, 3, ff. de adm. tut. (26. 7) ; ita,

hie plus officiates in diversis provinciis repraesentant unum
fiscum. In secundo casu, quando utrumque vel alterum tantum

procedit a lege nmnicipali, tune publicatio non extenditur ad
bona quae non sunt illi jurisdictioni subjecta: ut 1. 5, C. qui dare
tut. (5. 34): Mihi in ista quaestione videtur dicendum, quod
civitas non potest sibi publicare bona propter delicta de jure
communi, ut /. 1, C. de bon. vac. (10. 10), et ibi not. Item civitas

de jure communi non habet meruni imperium et cognitionem
istorum delictorum graviorum, ut /. 5, C. de defens. civ. (1. 55).
Illae ergo civitates Italiae quae illam jurisdictiouem exercent,
et quae bona sibi publicant, hoc faciunt vel ex privilegio eis

concesso per Principem, vel ex consuetudine antiqua, quae
habet vim constituti privilegii, ut /. 3, 4,/! de aq. quot. et aest.

(43. 20), et 1. 1, in f.ff. de agra pluv. arc. (39. 3). Et ita elicit

glos. in Auth. de defens. civil, (xv. cap. 1, 1), et sic civitates quae
sunt hodie cum camera fiscali possunt dici procuratores fisci in

rem suam in ipsa civitate. Nam ad suam utilitatem utuntur

jure fiscali ex concessione.

51. Hoc praemisso, in quaestione praecedenti sic dico : Ant
jurisdictions sunt separatae, sed bursa fiscalis est una in effectu

in utroque loco
;
aut sunt separatae jurisdictiones et separatae

bursae fiscales. Primo casu aut ilia publicatio fit de jure com-
muni, et bona utriusque loci erunt publicata, ut /. 2, C. de bon.

vac. (10. 10), et fiet executio per officialem illius loci ubi sunt

bona, ut supra dictum est. Unde dico, si praeses qui est in

Marchia Anconitana pro eccl. Ptom. publicaret de jure communi
bona alicujus, quod intelligerentur bona publicata quae ille

habet in ducatu : sed in illis bonis fieret executio per procura-
torem fisci qui est in ducatu. Aut publicatio fit secundum
constitutionem, vel leges speciales : et tune aut illae leges

speciales sunt in utroque loco, ubi sunt omnia bona. Exemplum :

Plures judices sunt deputati ab uno Eege per diversa territoria

regni, unus publicat secundum constitutionem regalem : et

tune omnia bona quae sunt in regno, essent publicata eadeni
ratione et per easdem leges. Aut dictae leges speciales non
sunt communes ad utrumque locum. Exemplum, In Marchia
sunt quaedam constitutiones quae non sunt in ducatu : tune
talis publicatio non extenditur ad bona quae sunt extra locum,
ad quern se protendit constitutio : ut I. 20, ff. de jur. (2. 1), et

c. ut animarum de constit. lib. 6, et 1. 5, C. qui dare tu. pos. (5. 34),
et /. 1, in fin., et I. 27, ff. de tut. et cur. dat. ab his (26. 5).
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Secundo casu, quando jurisdictiones sunt distinctae. Aut

publicatio non sit de jure communi : et tune non extenditur ad
alia bona, etiam alibi sita, per dictas leges. Aut fit de jure
communi : et tune ad omnia bona etiam alibi posita extenditur :

tamen quaelibet habebit bona in suo territorio sita : secundum

quod dicebat Gul. de Cu., quod probo : Quaelibet civitas dicitur

procurator fisci, ut supra ostensum est. Sed si procurator esset

fisci, et ad utilitatem fiscalem et ad ejus officium spectaret

acceptatio et incorporatio dictorum bonorum in fiscum, ut dic-

tum est : ergo nunc ad eum pertinet, et ad ejus utilitatem. Pro
hoc estcasus in d. I. 22,^ de auct. tu. (26. 8), et ext. defo. comp.
c. postulasti. Nee placet, ut distinguas, an judex habeat juris-
dictioneni a lege communi vel a lege municipal! : quia non euro,
unde jurisdictionem habeat, sed hoc solum, an pronuncietur

super eo quod de jure communi est dispositum, an vero de novo

disponat: ut dixi supra in 7 quaestionibus ver. sed insurgit
forte dubium, etc.

APPENDIX II.

CAEOLI MOLIN^EI. CONCLUSIONES DE STATUTIS
ET CONSUETUDINIBUS LOCALIBUS.

[Charles Dumoulin was born in 1500 at Paris, and died in

1566. He was an advocate of the Parliament of Paris.

Being exiled from France for his religion, he taught law
at Basle, Geneva, and Strasburg. His principal work was
Commentaries on the Customs of Paris. The following
short treatise is annexed to his Commentary on the Code,
I. 1, tit. 1, de sum. trin.~]

Prima Conclusio : Aut statutum loquitur de his, qua? con-

cernunt nudam ordinationem vel solennitatem actus, et semper

inspicitur statutum vel consuetudo loci, ubi actus celebratur. I.

3. in Jin. de testib.
1

1. 1. C. de emancip. lib.
2

I. 1. ult. de venire

inspicicn.
3

Instit. de satisdat. ult.* sive in contractibus, sive

in iudiciis, sive in testamentis, sive in instruments aut aliis

conficiendis. Ita quod testamentum factum coram duobus

testibus,in locis,ubi non requiritur maior solennitas,valet ubique.
Idem in omni alio actu. Ita omnes Dd. hie, et in 1. de quib. ff.

de legib.
5 in 1. ult. de iuris. omnium iudic.

6 Canon, in c. 1. ext. et

1
Dig. 22. 5. 3. 6.

* Cod. 8. 49. 1. 3
Dig. 25. 4. 1. 15.

4 Inst. 4. 11. 7.
5
Dig. 1. 3. 32. 6

Dig. 2. 1. 20.
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in c. 2. de constitut. in 6. Corneus late in cons. 241. lib. 2. ct

in cons. 64. lib. 3.

Uncle an Instrumentum habeat execntionem, et quomodo
debeat exsequi, attenditur locus, ubi agitur, vel fit executio.

Bald, in I. 1. quccst. 4. C. ne filius pro patre.
1 Paul, in I. 2. ff.

qucmad. tcstamenta aper.
2 Ludovic. Kom. in consil. 243. Rochus.

Curtius in repetit. cap. ult. col. 115. de consuetud. Eatio, quia
fides instrument! concernit meritum, sed virtus executoria et

modus exsequendi concernit processum.
Item in consequutivis vel appenditiis concernentibus cornpo-

sitionem Contractus, ut in Gabella. Bart, et omnes hie. Bald, in

/. 1. C. de contrah. empt.
3

quamvis contrarium teneat in I.

multum interest, col. pen. C. si quis alteri, etc.*

Aut statutum loquitur de his, quae meritum scilicet causes

vel decisionem concernunt, et tune aut in his, quae pendent a

voluntate partium, vel per eas immutari possunt et tune

inspiciuntur circumstantiae, voluntatis, quarum una est Statu-

tum loci, in quo contrahitur; et domicilij contrahentium

antiqui vel recentis, et similes circumstantiae. /. si servus

plurium. in fine. ff. de legat. I.
5 Late Philip. Corne. in consil.

244. col. 6. cum 2 seq. lib. 2. Socin. late in consil. 247. colum. 3.

lib. 2. Uncle stantibus mensuris diversis, si fundus venditur ad

mensuram, vel affirmatur, vel mensuratur, non continue debet

inspici mensura, quae viget in loco contractus, sed in dubio

debet attend! mensura loci, in quo fundus debet metiri, et tradi,

et executio fieri. Quamvis Guido de Susa. et Alber. in I. si

fundus. de evictione
6 teneant debere inspici locum Contractus.

per d. 1. sifundus. quae non probat. Quia loquitur de prsesta-

tione personali satisdationis, et non de mensura, quae rei

adhaeret, et realis est. Moventur etiam per 1. an in Mum. 3. C.

de cedific. privat.
7
et 1. venditor. si constat. ff.

communia prce-

diorum* Qu33 faciunt contra eos pro sententia nostra, et ita

tenendum, nisi ex aliis circumstantiis constet, de qua mensura

senserint. Quae quaestio magis est facti, quam juris.

Et intellige conclusionem nostram, ut loquitur, quando agitur

de fundo, vel fundis certi loci : secus si Testator habens preedia

in diversis locis, legaverit in genere mille iugera, vel terras suas

usque ad mille iugera, alio non expresso. Quia cum testator

non senserit, nisi de una uniformi mensura, debet in dubio

attendi mensura loci, ubi testator domicilium habebat, et con-

versabatur. d. I. si servus in Jine. Et advertendum, quod Dd.

pessime intelligunt. 1. si fundus. de Evict. Quia putant ruditer

et indistincte : quod debeat ibi inspici locus et consuetudo, ubi

1 Cod. 4. 13. 2
Dig. 29. 32. 3 Cod. 4. 38. 1.

* Cod. 4. 50. 6.
5
Dig. 30. 1. 50. 6

Dig. 21. 2. 6.

7 Cod. 8. 10. 3.
8
Dig. 8. 4. 13.
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fit contractus, et sic jus in loco contractus. Quod est falsurn
;

Quinimo ius est in tacita et verisimili mente contrahentium.

Fac Civem Tubingensem peregre euntem per urbem Italiae

vendere ibi donaum sitam Tubingee vel Augustee. an teneatur

dare duos fideiussores Evictionis, et de duplo, prout probat
statutum loci contractus. Et omnes dicunt, quod sic

;
in quo

errant, non intelligentes praxim, et hie non percipientes men-
teni d. 1. quse est practica : Ideo contrarium dicendum : Quia
venditor non est subditus statutis Italiae, et statutum illud non
concernit rem, sed personam, et sic non potest ligare exteros,

qui non censentur sese obligare ad statutum, quod ineunt.

Ideo 11011 tenetur cavere, nisi secundum morem sui domicilij,

vel secundum Ius commune
;

nee verum est, quod istud

statutum concernat solemnitatem et modum contraheudi.

Quinimo respicit effectum, meritum et decisionem, et dicta lex

male allegatur ad materiani primse conclusionis. Faciemus
Civem Tubingensem hie vendere vicino, domuni Genevse, vel

Tiguri sitam, ubi sit statutum: Quod venditor fundi tene-

tur de duplo cavere, per duos idoneos cives, ne teneantur

litigare extra forum suum. Iste est proprius casus et verus

iutellectus. d. I. si fundus. in qua dicitur : Venditorem teneri

caveri secundum consuetudinem loci contractus, quod est

intelligendum non de loco contractus fortuiti, sed domicilij,

prout crebrius usuvenit, immobilia non vendi peregre, sed in

loco domicilij, lex autem debet adaptari ad casus vel hypotheses,

quee solent frequenter accidere : nee extendi ad casus raro

accidentes. /. nam. ad ca. de
leg.

1 Saltern quando contrarium

apparet de ratione diversitatis, vel quando sequeretur captio

ingerentis. Quia qua ratione dicta lex, si fundus, excludit

externum locum, situs rei, in quo contrahentes non habent

domicilium
;
multo fortius excluditur locus fortuitus contractus,

in quo partes peregre transeunt. Patet : Quia quis censetur

potius contrahere in loco, in quo debet soluere, quam in loco,

ubi fortuito transiens contrahit, /. contraxisse. de act. et oblig.
2 Sed

hie venditor eo ipso se obligat, solutionem et traditionern realem,

per se, vel per alium facere in loco, in quo fundus situs est :

ergo ibi contraxisse censetur. Et tamen in dubio non attendi-

tur cousuetudo loci contractus. Quia venditor illi non subest,

nee eius notitiam habere prajsumitur ; ergo multo minus con-

suetudo loci fortuiti, quam magis ignorat. Et sic lex si fundus,
ex viva et radicali ratione sua praesupponit contrahentes habere

domicilium in loco contractus. Quo casu res plana est.

Sed, quid si sint diversi Eori : Turn recurrendum ad alias cir-

cumstantias ex bono et asquo, ita ut non sequatur captio prsetextu

legis indeterminate, quod non debet in occasionem captionis train.

1

Dig. 1. 3. 5. 2
Dig. 47. 7. 21.
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Unde si probetur, quod tempore venditionis venditor peregre

agens Mediolani, Genevas certificatus fuit de consuetudine, et

non contradixit, sed consensit simpliciter vendere. Hoc satis

est, ut tacite videatur actum secimdum morem illius loci.

Quia qui fuit re integra certificatus, non potest dici captus, sed

sibi debet imputare, si aliam legem non expressit I. veterib. de

pactis.
1

Idem, si probet, quod venditor non erat ibi fortuito,

sed quod expresse se transtulit Tigurum, causa ibi inveniendi

emptorem. Quia turn praesumitur inquisivisse morem loci, per
locum & cominuniter accidentibus, qui est validus in materia

coniecturali. 1. neque natales. C. de probat.* Nicol. Everli. in

locis Legalib. Idem e converso sic probatur, Emptorem
Tigurinum hue ad locum venditoris causa emendi accessisse, I.

qui cum alio conlrahit. ff. de reg. iur.
3 vt scil. non possit exigere

cautionem duplo secundum suum forum, sed secundum forum
venditoris. Item si Tigurinus peregr& hie transiens emit: Quia
sibi debet imputare, quod non expressit consuetudinem sui fori

exteri, si ea volebat uti. Et ide6 melioris est conditionis ven-

ditor peregre vendens in loco fortuito quaiii emptor fortuito

emens. Quia venditor in hoc articulo est reus, et nisi nil

cffilavit de suo. Et sic pro eo fit interpretatio. /. Arianus. de

act. et obligat.* 1. favorff. de reg. iuris.
5 In sunima lex simpliciter

loquens, quos potest sine captione intelligi in casu frequentiori,
non debet extendi ad locum rariorern cum captione.

Circa idem mernbrum primae subdistinctionis notandum :

Quod tune non tarn agitur ex consuetudine vel statute, quaiii ex

tacito pacto inexistenti, vel ex contractu informato a statute, vel

consuetudine. Quse est aliena. not. Bald. /. contractus. C. defide
instrum.

6 Et consuetudo informat actus mtindi, ut inquit Petr.

Anchor, in repet. c. si propter in 4. opposit. de rescript, in 6.

Hinc infertur ad quasstionem quotidianam de contractu dotis

et matrimonij, qui censetur fieri non in loco, in quo contrahitur,
sed in loco domicilij viri. 1. exigere dotem. 65. dejud.

7
et intelligitur

non de domicilio originis, sed de domicilio habitationis ipsius

viri, de quo nemo dubitat. sed onines consentiunt. vt dixi in 1.

annotat. ad Alexand. in cons. 100. lib. 3. Quia in dubio semper
intelligitur de domicilio habitationis. glos. c. statutum. cum
raw. verb, unam dicetam, de rescrip. in 6. Sed controvertunt :

si maritus postea cum uxore transtulerit domicilium, an debeat

attend! illud, quod erat tempore contractus, an ver6 ultimum

quod invenitur tempore mortis ? et istud ultimum tenet Salicet.

hie in 1. 1. col. 4. et sequitur. Alexand. in d. cons. 100. Sed hoc
non solum iniquum : Quia maritus de loco in quo nihillucratur,

1

Dig. 2. 14. 39. 2 Cod. 4. 19. 10. 3
Dip. 50. 17. 19.

4
Dig. 44. 7. 47. 5

Dig. 50. 17. 125. 6 Cod. 4. 21. 17.
'
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vel tantum quartam, posset transferee domicilium ad locum, in

quo totam dotem lucraretur, prsemoriente uxore sine liberis, ut

Tolosse. Et quod sit falsum, probo per tex. d. I. exigere. Jin. ubi

loquitur de certo illo doraicilio, ad quod ipsa mulier per coiidi-

tionem matrimonij ergo rebus sic stantibus erat transitura:

Ergo intelligitur de prirno, tune preeviso et intellecto, et non de

posteriori. Quia per prsedicta inest taciturn pactum : Quod
maritus lucrabitur dotem conventam, in casu, et pro proportione
statuti illius dornicilij quod prsevidetur, et intelligitur, et istud

taciturn pactum, nisi aliter conventurn fuerit, intrat in actionem

ex stipulatu rei uxoriee, et illam informat. Itaque semper
remanet forma semel ab initio impressa ;

Ita etiam tenet Bald.

Angel. Paul, in 1. sic uxor. de ludic. Curt. Junior, in d. I. exigere,

nu. 9 Anton. Butr. Panorm. Felin. c. 1. col. pen. de S2ionsal. loan.

Baptis. Caccialup. in repet. huius leg-is, nu. 19. vers. quartus casus.

Carol. Ruin, in cons. 58. lib. 3. lason hie. num. 26. in prima
lectura, et in lectura 2. nu. 61.

Dixi in annotat. ad Alexand. in d. cons. 100 et ad Philip.
Dec. incons. 19. Non solum inspiciatur statutum vel consuetudo

primi illius domicilij pro bonis sub illo sitis
;

Sed locum
habebit ubique etiam extra fines et territorium d. statuti, etiam

interim correpti, et hoc indistincte sive bona dotalia sint

rnobilia, sive immobilia, ubicuuque sita, sive nomina. ut etiam

tenet Bald, in c. 1. de iurament. calumnia. lason hie lectura 1.

num. 29. Eatio punctualis 1. specifica hie procedit in vim
taciti pacti ad formam statuti. Veluti : Quod taciturn pactum
pro expresso habetur. I. quod si nolit. quia assidua. de ccdilit.

edict.
1

1. circa. C. de locat.
2
et bonus textus, qui non solet allegari

in 1. adoptivum. ~L.de iure dotiutn. Ergo istud lucrum statutarium

proprie non est, nee legale, sed conventitiuni seu pactiouale.
Alias si statutum esset absolutum et prohibitorium, non

obstantibus pactis factis in contrarium
;
tune non haberet locum

ultra fines sui territorij, nisi expresse de tali lucro conventum
fuisset. quia pactio bene extenditur ubique, sed non statutum

merum
;
hoc est, sola et mera vi statuti, ut dixi fusius in con-

suet. Parisiens. tit. 12 in rubrica. etc.

Et prsesurnuntur sponsa et facientes pro ea scivisse con-

suetudineni vel statutum domicilii viri, turn quia notorium, turn

per 1. qui cum olio contrahit. ff. de regul. luris.
3

Quod si scire vel

taliter pacisci neglexerunt, perinde est, ac si scivissent, sibique

imputare debent. /. quod te, in jine,ff. si cert. pet. I. si duo in Jin.

de acquirend. vel omit, heredit* nisi maritus fuerit in culpa vel

in dolo celando, vel fingendo aliud domicilium vel etiam

patriam. Quia tune vel in vim taciti pacti, quod tune deficit, vel

1
Dig. 21. 1. 31. 20. 2 Cod. 4. 65. 19.

8
Dig. 50. 17. 19. 4
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invim obstante doli exceptione non habebit locum lucrum statuti,

sed totam dotem restituere cogetur ;
adhoc quae dixi in Annotat.

ad Philip. Decium in consil. 19 in prin. Uncle lason hie, et

alij male dicunt simpliciter fceminam errantem, item ignorantem
debere restitui in integrurn, Quia nt plurimum iuvenes et ignari
reruin nubunt, satis est agentes pro ea, ad quos spectat, scivisse

aut scire debuisse. Secus si filia fuisset rapta, vel clam con-

tractum matrimonium
; Quia tune non prjesumitur deliberatio,

nee scientia statutorum, et sic fceminse adversus illud lucrum

restituentur, non tanquam adversus statutum, sed tanquam
contra omissionem faciendi pactura contrarium. Quia etinm in

omissis minores restituuntur. 1. minor. 25. annis omissam. ff. de

minorib. 25 annis.
1

Oppono d. 1. prcedia. et per totum. C. de prced. minor? Solve :

Authoritas statuti est pro decreto. arg. gl. penult, in 1. vlt. et ibi

lo. Fab. Bal. C. de leg. tutel. Bed. novell. in tract, de dote, parte. G.

gu. 58. cum seq. facit. /. sive generalis. 61. ff. de iure dotium. 3

Bursus ampliatur conclusio non solum respectu uxoris vel

hseredum eius, sed etiam respectu patris vel matris dotantis

filiani et stipulantis simpliciter dotem sibi reddi. Quia sicut

iutelligitur in casu iuris communis, videlicet filia moriente

sine liberis, cujus alioquin dos est patrimonium /. 3 sed

utrum. in fi. de minorib* Ita intelligitur sub modificatione

statuti viri per d. I. exigere, ut videlicet retineat partem, quam
per statutum debet lucrari, nisi cautum fuerit restituendam

integre sine aliquo lucro, vel cum tali certo lucro. Quia pro-
visio hominis facit cessare provisionem legis. I. 1. et. 2. C. de

iure Emphyt? Quamvis Bald, in Ruhr. col. 2. C. de priml. dot.

Salyc. hie, lectura 2 colum. 63. contrarium teneat in patre, matre

vel alio, et male. Turn quia pater vel mater agentes nomine

privato, non possunt esse melioris conditiouis, quam si agereut,
ut hseredes filite, ex qua stipulatio simpliciter facta est. Turn

quia stipulatio simpliciter expressa, non plus operatur, quam
ea quse per I. unicam. C. de rei uxor. act.

6
tacite inest, Quse

secundum lus et statuta locorum, quse tacite insunt, intelligitur.

Conclusionem hanc de statuto in existente, id est, tacite intel-

lecto, in quantum dixi, extendi ad omnia bona ubicunque sita

Limito : nisi statutum non simpliciter informaret, ampliando aut

limitando pactum, sed illud vivificaret seu validaret contra ius

commune prohibitum, ut in filia renunciante futurte succes-

sion! dotantis. Quse renunciatio capit totam vim et essentiam

a statuto vel consuetudine loci
; quia quamvis statutum vel

consuetude non excludat filiam dotatam simpliciter, quo casu

esset exclusio mere legalis et statutaria, spectans ad sequens
1

Ditr. 4. 4. 36. 2 Cod. fi. 71. 3
Dig. 23. 8. 61.

4
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5 Cod. 4. 66. 1, 2. 6 Cod. o. 13.



458 APPENDIX II.

membrum distinctionis, et absque dubio clauderetur loco suo,
vel extenderetur ad bona sita extra suum territorium. Sed

quamvis, inquam, excludat filiam dotatam mediante spontanea
renunciatione, et sic concurrente ministerio et facto hominis, et

sic spectat ad istud primum caput subdistinctionis : Tamen
quia ista exclusio conventionalis, lure communi prohibente
nulla est, nee capit vitam nisi a statute locali, non potest valere

extra fines statuti. Quia statutum non oportet lus commune
proliibitivum et negativum corrigere extra proprium territorium.

1. ultim. de iurisd. omn. iudic.
1
et dixi in Comment, meo in con-

suctud. Parisiensi. 35. qu. 3. nu. 16. Et sic in bonis sitis in

loco, ubi non est talis consuetudo, poterit succedere, conferendo

tamen pro rata bonorum dotem, quam habuit, sive successio sit

directa, sive collateralis, quia hoc casu apparet fuisse datum, ne

succederetur, sive in locum portionis hereditarise, et conse-

quenter in omni linea conferendum est, ut dixi in consuet.

Paris. 23.

Aut statutum disponit in his, quse non pendent a voluntate

partium, sed & sola potestate legis ;
et tune, quamvis Bartol.

hie et in 1. de quibus. ff. de legib* num. 24. distinguat. Aut
statutum datur in rem, puta bona decedentis veniant ad primo-

genitum, et tune attendatur statutum loci in quo sita sunt

bona : Aut vero disponit in personam : puta, priniogenitus

succedat, et tune non habeat vim nisi inter subditos. Et

sequitur Martin. Laudens. in tract, de primogenitura, lib. 4. loan.

Calderin. cons. 33. de testam. loan, de Anan. in consil. 4. incip.
visis. in 3. dubio. Alex, in consil. 44. lib. 5. et in consil. 41. in fine
lib. 7. tamen reiecta hac distinctlone, quae verbalis est, et coni-

muniter reprobatur per Bald, et alios hie. et Ancoran. in repetit.

c. 1. qucc-st. 12. col. 52. de constitut. et per Alexandr. in cons. 16.

lib. 1. vbi in annotat. dixi.

Aut statutum agit in rem, et quacumque verborum
formula utatur, semper inspicitur locus ubi res sita est.

Unde, sive dicat : Bona non veniant ad feminas, sive fcmina
non succedant ; semper locum habet, in bonis sitis inter fines

suos, sive feminae sint subditse statuto vel non, sive cives,

sive exterae. Fallit si statutum expresse se limitet ad

feminas vel personas sui territorij, nee velit excludere exteros.

Quia tune exteri utentur iure communi. Item si expresse se

limitet ad feminas exteras, quas solas vult excludere. Quia
tune illae soke excluduntur in bonis in eo territorio sitis. Pariter

si vocando primogeuitum (ut moris est in Anglia) vel masculos
sese limitet ad indigenas vel subditos : tune soli hi gaudebunt
beneficio statuti. Ancoran. in repetit. d. c. 1. col. 48. Alioquin
cum concernat res, prodest omnibus etiam exteris contra cives.

1
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Alex, in consil. 111. lib. 7. quamvis contrarium dixerit in consil.

40. lib. 7. et male, ut ibi in annotationib. dixi.

Secundo : Aut statutum agit in personam, et tune non
includit exteros, sive habilitet, sive inhabilitet personam, unde
si statute huius verbis cavetur, quod contractus facti per
minorem 25. annis non valeant siue consensu suorum propin-

quorurn, et authoritate iudicis, non intelligitur, nisi de subditis

sua3 iurisdictioni per text. I. 1. in fine,ff. de curat. et tutor, dat.

ab his.
1 Unde minor dicti loci non poterit etiam extra locum

prsedia in eo territorio sita locare sine dicta solemnitate : Sed
bene extra locum pra^dia alibi sita. Quia in quantum agit in

personam, restringitur ad suos subditos
;
et in quantum agit in

res, restringitur ad sitas intra suum territorium. Exterus autem
minor annis poterit etiam de sitis intra locum dicti statuti

etiam inter locum ilium disponere : Quamvis is, qui datus est

tutor vel curator h, suo competent! iudice, sit inhabilitatus

propter tutelam et curam,ubique locorum pro bonis ubicumque
sitis. Quia non est in vim statuti solius, sed in vim iuris

communis, et per passivam interpretatiouem legis, qute locum
habet ubique Bartol. Bald, et laf. hie. Ancor. in d. c. 1. qu. 12.

col. 50. licet non reddant hanc rationem. Passiva autem legis

interpretatio in omnibus etiam odiosis locum habet, ut per
Bart, in 1. omnes populi. ff. de iust. ct iure. nisi in nimium

exorbitantibus, ut dixi in tractatu, in regulas Cancellarice

Romance. Quod diximus de tutela vel cura verum est in

propria, qure agit in personam, sed non in iure non solum

administrandi, sed etiam faciendi fructus suorum pupillorum,
vel minorum. Quia tale ius exorbitans non extenditur ultra

bona sita in loco suo, quia hoc respectu magis est ius in res vel

in bona, quam potestas in personam, etiamsi talis custos vel

administrator habeat curam personse. Quia cura, quee habet

concursum iuris communis, bene extenditur ubique : secus de

iure faciendi fructus suos : Quia est reale, nee potest locum
statuentis excedere, ut dixi in consuetud. Parisiens. tit. 8. in rubr.

Prasterea si statuturn dicit : Quod filius familias possit testari.

Subditus filius familias poterit ubique testari etiam de bonis sitis

ubique, quantum ad ipsvm ius testandi. Quia statutum potest
ilium generaliter emancipare. Ergo quoad aliquos actus, sed

exterus non potest etiam de sitis in loco statuti, etiam ibi

existens, nisi ibi fixerit domicilium.

Quoties ergo statutum principaliter agit in personam, et in

eius consequential!!, agit in res immobiles, non extenditur ad
sitas in locis, ubi ius commune vel statutum loci diversum est,

nisi hoc faciat tollendo impedimentum persouale, quod possit
in suo subdito omnino tollere, ut ius patriae potestatis. Si

1
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vero statutum dicit absolute : vir non possit legare uxom, vel

contra, ligat subditum nbique existentem et testantem, sed nou

pro fundis alibi sitis. Quia quantum ad ista exoneret fines suos,

nee haberet concursum iuris communis, nee tolleret simplex
impedimentum personale resolubile, sed ius novum induceret.

1. ex ea. ff. de postulando.
1 Sed peregrinus testans in loco

d. statuti, poterit legare uxori. Quia non subest statute, nisi

legaret boua immobilia sita sub dicto statute. Ilia enim sub-

sunt legi loci, quee hoc respectu rescivit rem. Et ita limitanda

simt, quee indistincte tradit Bart, hie et in dd. de quibus lason

hie in lectura 1. num. 41. et 42. et led. 2. nu. 86. et ita practi-
catur.

Sublimito : nisi statutum non fundaretur in sola voluntate :

Sic volo, sic iubeo, etc. nee in sola ratione conservandorum
bonorum sui territorij, sed in ratione boni universi, et in causa

habente concursum iustitiae naturalis, vel iuris coinmunis, ut

consuetude Nustrise : quod uxor vendens heredium viro authore,
vel cum eo possit post mortem viri revocare. Habet enim locum
in subditis non solum pro bonis sitis in Nustria, sed etiam

ubique. Quia ratio consuetudinis est, quoniam in Austria

mulieres sint ut ancillae multum viris suis subditse, qui sunt

avari et fraudatores ut plurimum : ita quod praesumptio fraudis

in viro Normano, et iusti timoris in femina nupta habitandi in

Nustria propter mores loci. Haec autern ratio concludit ubique,
sive Parisiis, Lugduni, vel in Germania sita sint. Et etiam

naturalis iustitia et ratio iuris communis concurrunt. /. 1.

quce onerandce, et ibi Bart. ff. quar. rer. act. non datur? Secus in

uxore civis Parisiensis, vel alterius loci, ubi levius tractantur.

Quia etiam pro bonis preediis sitis in Nustria statutum locum
non haberet, etiamsi ibi contractus fieret, turn quia non est

subdita, turn quia cessat ratio.

Secus si dicat : Quod minor 25. annis non possit testari de

iinmobilibus. Turn enim non respicit personam, nee agit in

personarn principaliter, nee in solemnitatem actus, sed agit in

certas res ad fiuein conservandi patrimonij, et sic est reale.

Quia idem est, ac si dictum esset; immobilia non possint
alienari in testamento per minores. Unde statutum loci in-

spicietur, sive persona sit subdita, sive non. item si dicat, heredia

proventa ab una linea, redeant ad heredes etiam remotioris

linese, vel heredes linese succedant in hereditiis ab ilia linea pro-
ventis. Vel quod illi de linea non possint testari de illis in

totum, vel nisi ad certam partem. Hsec enim omnia et similia

spectant ad caput statuti agentis in rem, et prsecedentem con-

clusionem: Statutum vero dans beneficium personam concernens,
non comprebendit exteros, etiam hospites et advenas, qui non

1
Dig. 3. 1. 9. 2

Dig. 44. 5. 1. 5.
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possunt eo uti. Paul, de Castr. in 1. omncs populi. in fine, de

iustit. et iur. et in 1. in provincial^. 3. in fine. ff. de oper. novi

nunciat. et in consil. 424. in fine lib. 2. Alberic. in 2. parte
statutor. question. 9. Bald, in tractat. statutor. colum. 2. Socin.

in consil. 120. lib. 1. Hippolit. Marsil. in singulari 253. Carol.

Ruinus in consil. 119. in fine lib. 1.

DE DELICTIS.

Aut statutum punit illud, quod etiam iure communi erat

delictum, et tune exterus ibi delinqueus ligatur pcena statuti,

etiainsi probabilem ignorantiam statuti habeat, idque duplici
ratione. Prima : quia ratione delicti sortitur forum, et efficitur

subditus iurisdictioni loci. 1. 1. et autli. quce in prouincia. C. vbi.

de crimin. agi oport.
1 Secunda : quia dando operam rei illicita3

ceusetur se obligare ad id quod inde consequitur, et illi im-

putantur. 1. scientiam. si quum. ff. ad leg. Aquil.
2

1. vulgaris.
si quis cest. de furtis.

3
c. continebantur. de homicidio. et censetur

sese subiicere pcenoe propter hoc statutse. I. imperat. de iure

fisci* Felin. in c. postulasti. col. 2. de foro compet. ita tenent com-
muniter Legists hic,et Canonistae inc. 2. de constitution. Alberic.

in 1. parte statutor. qucest. 15. et parte. 3. quwst. 1. Et est verum

quamvis contrarium teneat lason. hie, in lectura 1. nu. 13. et in

lectura 2. num. 69. loan. Andr. Geminian. Philip. Franc, in c. 2.

de constitut. in 6 et Panormitan. vacillat. in c. a nobis. 1. 1. de

sentent. excommunicat. Limito, nisi pcena esset exorbitans et

multum excedens pcenam iuris communis, quia tune exterus

probabiliter ignorans, quod prsesumitur. I. qui cum vno. in fine,
de re milit.

5 non debet puniri ilia pcena, sed pcena iuris com-

munis, nisi concurrente consuetudine delinquendi, vel alia

atrocitate delicti, vt dixi in annotation, ad Decium in c. 2.

lectura 1. num. 13. de constitut. Sed forensis, id est, exterus si

delinquat sciens statutum loci, secundum omnes Dd. punitur

pcena eiusdem statuti. Pnesumitur autern id ex longa con-

versatione in eodem loco, quod est in iudicis arbitrio, quamvis
lason in consil. 83. col. 1. lib. 1. dicit spatium anni sufficere

;
et

idem in novo Give. Aut statutum punit factum, quod iure

communi non est delictum, et tune peregrinus ignorans non

ligatur ;
inio nee etiam civis probabiliter ignorans. /. ult. de

decret. ab ordin.faciend.
6
et in peregrine sciente cousideranda est

qualitas facti, an habuerit animum delinquendi, vel statutum

contemnendi, et quatenus. I. qui iniurice. 55. in princip. ff. de

furtis.
7

et 1. qui iniuriarum. ff. de iniuriis. et famos. libell.
8

1 Cod. 3. 15. 1. Nov. Ixix. c. 1. 2
Dig. 9. 2. 45. 3.

3
Dig. 47. 2. 21. 2.

4
Dig. 49. 14. 34. *

Dig. 49. 16. 4. 16.

Dig. 50. 9. 6. 7
Dig. 47. 2. 55. 8

Dig. 47. 10. 43.
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APPENDIX III.

PAULI VOETII DE STATUTIS EOEUMQUE CONCURS!!.

[Paul Voet was born in 1619 at Heusden, was a professor at

Utrecht, and died in 1677. He wrote Commentaries on
the Institutes, a treatise De mobilium et immobilium natura,
and other works, and was the father of the more famous
civilian John Voet.]

SECT. IV. CAP. II.

1. Quot generum sint statuta ?

2. Refutantur hie doctores.

3. 4. Peculiaris auctoris sententia proponitur.
5. Species statutorum explicantur.
6. Traduntur regulce in statutis personalibus obscrvandce.

7. Nullum statutum sive reale, sive personate, sese extendit extra

territorium.

8. Mobilia comitantur personam, ubicunque sita.

9. Statutum se extendit extra territorium, si utrinque subsit

uni supremo Principi.
10. Pcena subdito statuto imponi poterit propter gesta extra

territorium.

11. Etiam collector imponuntur subdito ratione bonorum extra

territorium.

12. Statutum prohibens ne frumentum exportetur etiam obligat

forensem.
13. Etiam statutum obligat forensem si consentiat.

14. Si sit actus voluntaries jurisdictionis exercendis.

15. Si statuto contractus accesserit.

16. Bona statuto loci communia, etiam quce alibi sita, ubi

contrarium statutum expacto, communicanda.
17. Statutum loci extra territorium, ex comitate et cequitatc

scepe servatur.

1. Praemissa statuti finitione, tarn nominali, quam reali, ad

ejus me conferam divisiones varias, in quibus explicandis

potissinmm laborabo. Poterit alia desumpta esse a loco,

quando statutum aliud provinciale, oppidanum, paganum,
vicanum, quod provinciatim, oppidatim, pagatim, vicatim,
condatur. Illud Lantrecht, istud Stadtrecht, hoc Dorprecht,

etc., appellatur. Lips. Monit. et exempt, c. 2. libr. 2. Alia ab
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accidenti, quod vel contra jus civile statutum sit introductum,
vel praeter, vel secundum jus civile. Alia ab adjuncto, quod
aliud odiosum, aliud favorabile, aliud mixtum. Ab effectu,

aliud pcenale, aliud non poenale ;
aliud prohibitivum, aliud

perraissivum, etc. Verum, quoniam hae divisiones minoris sunt

commatis, nee tanturn habent usum in foro, ad aliam, qua)
doctorum ingenia torsit, et torquet etianinum, meum transferam

laborem. Statuta vulgo dividuutur in realia, personalia, et

mixta. Kealia nonnulli ea appellant, in quibus a re orditur

oratio, personalia, in quibus a persona. Exempli Gratia.

Primogenitus succedat : erit personale. Bona decedentium ven-

ient ad primogenitum, erit reale secundum Bartol. in. I. 1. Cod.

Summ. trin. n. 42. Verum earn sententiam ex parte rejicit

Salic, ad d. I. Cod. n. 13. 14. Arg. I. incolce. D. Ad Municipal.

quae meritissime in totum rejicienda. Quod non verbis sed

rebus leges sint impositae ; adeoque nee verba captanda. Cum
scire leges non sit verba tenere, sed vim atque potestatem.

Argum. I. 17. 29. D. de legibus.
1

1. 2. in Jin. Cod Cornm. de Legal?
vid. Gilken. ad 1. 1. Cod. Summ. trinit. n. 68. 89. Christin.

Prcelud. ad Mechlin, n. 23. Burgund. 1. ad consuet. Flandr.

Rodenb. tract, dejur. conjug. c. 1.

2. Mixta vero statuta, licet admittant bene multi, non tamen
ea satis accurate explicant, non equidem meo judicio legum
studiosis aut mystis, aut pragmaticis satisfaciunt

;
an id ipse

siru facturus, penes lectorem judicium esto. Mixta statuta

appellat Argentraeus, quae de re et de persona fiunt, ut si

dicatur: Minor ne alienet immobilia, quce intra statuti terri-

torium sunt. Burgundus paulo aliter, ea mixta appellat, qua?,

partim statuentis territorio continentur, partim extra terri-

torium extenduntur. Qualia illi sunt : Ne conjux conjugi donet :

ne minor annis 25. bona alienet. Ut illis mixta sint, quae
tarn in rem quam in personam, qualia vix ulla reperiuntur.
ErFectum et in statutis nos intueri oportet, eoque potissimum
inspecto, mixtura consideranda, quae etiam in multis obtiuebit

statutis. Verum in prsenominatis, nulla ratione effectus est

mixtura, ut quae non extra territorium statuentium sese exten-

dunt; certum indicium, secundum illos doctores (de quo ego

postmodum) ilia tantum in rem esse concepta, non in personam.
Nee quicquam in contrariuni movet illud Burgundi, quod
statutum, ne minor 25 ann. bona alienet, sit personale, in

quantum respicit mobilia, et ita sese extendit extra terri-

torium
;
sit reale, in quantum respicit immobilia et sic intra

territorium inanet. 1. Quia et ilia in territorio statuentis sita,

a minore, ibidem domicilium habente (qui casus est propositus),
alienari non poterunt. Nee obstat, quod nee mobilia, quae

1

Dig. 1. 3. 17, 29. s Cod. C. 43. 2.
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extra territorium reperiuntur, a minore in loco statuentis

domiciliuna habente alienari nequeant. Id quippe non ideo

locum habet, quod persona minoris afficiatur primario ; neque
enim magis afficitur persona per prohibitam niobilium aliena-

tionem, quam immobilium, quod utrobique ex sequo res afficia-

tur : verum quod mobilia esse fingantur et intelligantur iutra

statuentis territorium, ubi minor domicilium habet. Cumque
secundum juris intellectum, res mobilis territorio incolatus

contineatur, quoad illam etiam statutum erit reale, neque extra

statuentis limites, aliquid operabitur. Verum instabit quispiam

pro Burgundo et aliis : igitur effectu inspecto, adhuc poterit
dici personale, quod sese extendat extra territorium. Respon-
deo non sese extendit extra territorium, quod non extendatur

ad bona, secundum juris intellectum alibi reperta. Qualia sunt

immobilia
;
verum mobilia ibi censeantur esse, secundum juris

intellectum, ubi is, cujus ea sunt, sedem atque larem suarum
fortunarum collocavit. Instabit quis secundo, quod effectu

inspecto, statutum de quo contentio, non differat a statuto

personali. Verum respondeo, adhuc multum differet :

Quod persouale secundum illos ipsos, et plerosque Doctores,
sese extendat extra territorium tarn ratione bonorum im-

mobilium, quam mobilium
; hoc, de quo contentio, tantum

secundum illos ad mobilia, non item ad immobilia extra terri-

torium sita, extendatur. Ast uti dictum, ipsa mobilia, ibi esse

intelliguntur, ubi quis domicilium fovet, nee sese ad immobilia

alibi jacentia extendit statutum, et praeter ilia, nulla alia

reperiuntur boiia
; adeoque nee extra territorium vires ullas

exserere, statuendum erit
;

ut in terminis statuti realis,

secundum communem sensum, consistere debeat. Argum.
Qucedam actiones. Instit. de Action.

1

I. 1. D.Jin. Regund? I. 29. in

med. init. D. Comm. divid.
3
Diss. Burg, ad cons. Flandr. tract. 1.

n. 2. et n. 41. ibidemque Everhard. loc. leg. 79. Lambert. Goris

Advers. part. 1. c. 6.

3. Ut meum promam sensum, duplici respectu statuta

considerabo, vel ratione objecti, quod afficiunt, vel ratione

quorundam effectorum. Objecti ;
sic qiuedam erunt personalia,

quaedam realia
; ilia, quse afficiunt personam, adeoque ei quasi

inherent
;

haac quae rem afficiunt : ilia, quae circa personam,

potissimum quid disponunt, seu in ordine ad personam; haec

quse circa rem, et potissimum, in ordine ad rem, aliquid statu-

unt. Et ita forte nulla dabuntur mixti generis statuta, quod
vel magis rem quam personam, vel magis personam, quam rem
afficiant

; adeoque illi generi sint annumeranda, quod in iis

praedominatur. Arg. 1. et 28. Instit. de Action? Quemque
1 Inst. 4. 6. 20. -

Dig. 10. 1. 1.

3
Dig. 10. 3. 29. 4 Inst. 4. C. 1. 28.
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ibidem a Theoricis notantur, qui prreter aciiones in reni et in

personam, alias nullas a.gnoverunt: idem quod secundum ana-

logiani, quis non immerito statutis applicaverit.
Nisi quis eo aliquo modo referre voluerit, omnia ilia statuta,

qua3 de solemnibus bis aut illis adhibendis disponunt ;
in

quantum suo modo afficiunt omnes personas, in loco statuentis,

aliquid agentes ;
et suo modo res, ubicunque locorum sitas.

Licet, proprie loquendo, solemnitas adhibenda vel ex parte rei,

vel persona, potius sit aliquod adjunctum, quam ut afficiat vel

rem, vel personam.
4. Quod si statuta ratione qtiorundam effectorum consider-

entur, sic meo sensu, alia erunt realia, alia personalia, alia

mixta.

Eealia, quae non extra territorium statuentium vires suas

exserunt. Sed tamen non subditos ligant, ratione bonorum

immobilium, ibi sitorum. 1. an in totum. C. ^dif. Privat.
1

I.

purjillo D. tutor, et Curat. dat.
2

I. certa forma. Cod. jure fisci.
3

I.

rescripto. in fin. D. Muner. Honor. 4" Mascard. conclus. 6 de inter-

pret, stat. n. 101. 102.

Personalia, quse etiam sese extendunt extra territorium,

adeoque secundum DD. comitari dicuntur personam, ubique
locorum, ut tamen respiciant subditos, non exteros, aut pere-

grinos, qui ab alieno territorio nullam qualitatem accipiunt :

Sicque mihi mixta dicentur, qua? effectu aliquo inspecto,

partim intra, partim extra territorium, vires exserunt
; Intra, in

quantum obstringunt omnes, sive incolas, sive forenses, ibi

contendentes vel aliquid agentes ; extra, in quantum sese

extendunt ad omnia bona, ubicunque locorum jacentia. Illud

participando, de statutis realibus, hoc de personalibus.
Unde mixta dicentur meo sensu, quse licet forte vel in rem

vel in personam loquerentur, non tamen principaliter de re vel

de persona dispouant, verum de modo vel solemnitate, in omni-
bus negotiis et causis sive judicialibus sive extrajudicialibus,
adhibenda. Et ita puto me viam planam invenisse, et nullibi

fallentem, circa statuta mixta, cum tamen in personalium
statutorum explicatione, in ordine ad effectus, regula certa non
sit

;
uti ex post dicendis, erit planum. Dissent, ex parte

Burgund. d. trad. 1. n. 1. 2. 3. 4. Christin. 2. vol. decis. 56. Mcr.

ad Liibec. qucest. 4. Prcelim. ibique alii, Argentr. ad cons. Britton.

artic. 298 n. 5. p. 647 et seq. Anton. Matth. de Crimin. libr. 48.

D. tit. 20. cap. 4. num. 17. Christin. Rodenb. d. tract, tit. 1 et 2.

c. 1 et seq. et omnes alii, nullo quod sciam excepto.
5. Verum ut magis innotescat statutorum ratio, principio

illani divisioneni ab objecto desumptam amplius elucidabo.

1 Cod. 8. 10. 3.
2
Dig. 26. 5. 27.

3 Cod. 10. 1. 4. 4
Dig. 50. 4. G. 5.

2G
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Dicebantur ilia realia, quae rem afficiebant et quidem primo et

principaliter, ut non statim si circa rein versentur, dicenda sint

realia statuta, qualia sunt de solemnibus, in alienatione rei

adhibendis; uti nee si rei aliqua in statutis fiat meutio, si

modo principalis intentio statuentis non sit, de re aliquid

dispouere, aut ordinare, uti deinceps declarabitur.

Personalia statuta dicebantur, quse primario et per se afficiunt

personarn ;
ut non simulac verbum aliquod occurrit personse in

statutis, aut fit persona rnentio, judicandum sit, statutum esse

personale. Quod autem persona dicitur affici, id ipsum varios

coutinet modos.

Vel enim personse aliquid permittitur, ut filio-familias

testari; qui de jure civili id non poterat. Vel tollit aliquod
obstaculum, ut infamem restituere dignitati, spurium, bastardum

legitimare. Vel habilitatem addit, ut Notario quo publicum
faciat instrunientum. Vel inhabilitat aliquem ad actus varios.

eundem infamando
; prodigum declarando, eidem interdiceudo,

arte, advocatia, negotiatione. Vel habilitat servata forma, et

inhabilitat, ea cessante. Ut si minor aut mulier nequeat
contrahere, sine consensu propinquoruni, etc. Vel qualitatem

aliquam imprimit puta, minori, ut habeatur pro inajore, ignobili
ut pro nobili agnoscatur ;

et in genere omnibus illis modis in

personam statutum constituitur, quando tauquam de universali

persona? statu disponitur; sive ei aliquid addatur, sive detrahatur,
sive permittatur, sive aliquod impedimentum auferatur, adeoque
alius a priori statu inducitur vel alteratur prior, vid. Gabriel

comm. opin. libr. 6. de Statut. concl. 8. Audi-earn ab Exea. in c. can-

onum statuta. de Constit. torn. 2. Repet. jur. Canon, p. 189. n. 155.

Non itaque si aliqua ratione persona afficiatur, id est pro-
hibeatur aliquid facere, statim erit personale statutum : quale

est; maritus, ne quid donet uxori: quia non universaliter de

personae statu disponit, verum tantum in certo casu aliquid

prohibet fieri, qui potissimum rem ipsam afficit.

6. Atque ita putem me clarum reddidisse quoad fieri poterit,

quid in genere ad statutum personale referri debeat. Sub-

jungam regulas aliquot generales, quse omni statute personali

applicari poterunt ;
dein in specie in varia inquiram statuta

;

denique turn jure civili, turn in plerisque ipsa praxi, regulas a

nie traditas, confirmabo.

Prima regula est
;
statutum personale tantum afficit subditos

territorii, ubi statutum couditum est, non autem forenses, licet

ibidem aliquid agentes. Arg. I. 1 in Jin. D. Tutor, et curator.

dat.
1

1. neque. Cod. qui dare tutores.
2
Salicet. Cod. Summ. Trinit.

I. 1. n. 10. Tom. comm. opinion, ex Consil. Marian, et Socini

junior, verb, statutum :

1
Dig. 26. 5. 1.

2 Cod. 5. 34. 5.
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Secunda est
;
Statutum personale, non afficit personam extra

territorium; sic ut pro tali non reputetur extra territoriurn,

qualis erat intra. Arg. I. 1. 2. D. offic. Procons.
1 ubi qualitas

addita Proconsuli, cum ibi tantum coraitatur, ubi erit Proconsul,
non alibi, vid. Salic. Cod. ad I. 1. de Sum. Trinit. n. 11.

Tertia est
;
Personalis qualitas non potest extra territorium

addi personte non subjects. Arg. 1. Jin. D. jurisd* Bartol. ad I.

1. Cod. Summ. Trinit. n. 16. Gail. 2. dbs. 124 n. 13. Zoes. D. qui
testam. facere possunt. n. 51.

Quarta est; statutum personale ubique locorum personam
comitatur, in ordine ad bona intra territorium statueutis sita,

ubi persona affecta, domicilium habet. Vel etiam in ordine ad

poenam a cive petendam, si pcena civibus sit imposita. /. 2. 4.

Cod. Commerc. et Mercat.
3 Non tamen statutum personale ;

sese

regulariter extendit ad bona immobilia, alibi sita. Dissentiunt

ex parte DD. vid. Jacobum Marchisellum Sylv. qucest. Practic.

45. n. 1. 2. 3. Gabriel, comm. opin. libr. 6. de statutis concl. 8. n.

1. 7. 8. 9 et seqq. ibique varios.

Sunt qui distinguunt, inter statutum favorabile et odiosum
;

quasi illud extendatur, non hoc. Mascard. de interpret, statutor.

conclus. 6. n. 120. 121 et seqq. ibique varii. Christin. ad Mechlin,

in Prcelud. n. 45.

7. Verum quod indistincte procedat mea sententia, ex

sequentibus patebit abunde. Quia nullum statutum, sive in

rem, sive in personam, si de ratione juris civilis sermo institu-

atur, sese extendit ultra statuentis territorium. /. Jin. D. de

jurisdict* I. 27. in princ. D. de Tutor, et Curator datis* I. 47.

tutor. D. Admin, tutel.
5

I. 12. D. de. Heb. auct. judic. possid.

Neque hie distinguani, cum lex non distiuguat, an sese ex-

tendat statutum directe ad bona extra territorium statuentium,
6

sita, an indirecte, an propalani, an per consequential!!. Cum
non sint indirecte, in fraudem legis aut statuti permittenda, quse
directe sunt prohibita. 1. 29. D. de leg.

7
I. 21. 1. D. Tutor et

curat. dat.
s

Quinimo uti civitas, quse civitati non paret, alterius

civitatis consuetudine non ligatur, aut expresse, aut tacite, ita

statutum civitatis unius nee expresse nee tacite in ordine ad
alteram vires exserere poterit. Arg. 1. ult. D. Juris.

9
I. 1. in

init. Cod. Summ. Trinit. Alex. vol. 1. cons. 16. cons. 128. et vol.

5. consil. 41. n. Cravett. cons. 30. n. 3. cons. 271. n. 4. et cons. 799.

Tiraquell. Tessaur. Menoch. aliique apud. Giurlam in Consuet.

Senat. Messaniens. in prcem. n. 33. et c. 1. Gloss. 2. part. 1. n. 119.

Baptista Villalobos in torn. comm. opin. libr. 17. verb statutum.

p. 354. Honded. Cons. 29. n. 37. et cons. 46. n. 24. vol. 2. vid. et

1
Dig. 1. 16. 1. 2. 2

Dig. 2. 1. 20. s Cod. 4. 63. 2. 4.
4
Dig. 26. 5. 27. 5

Di-r. 26. 7. 47. 6
Dig. 42. 5. 12.

'

Dig. 1. 3. 29. Dig. 26. 5. 21. 9
Dig. 2. 1. 20.
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Cevall. comm. contra comm. q. 724. Myns. 5. obs. 19. Gothofr. in

I. ult. D. de, jurisd. Fachin. 5. controv. 91. Mascard. de interpret.

Statutor. conclus. 6. n. 1. 2. 3. 4 et seqq.
1

8. Quin tamen ratione mobilium, ubicunque sitorum, domi-

cilium sen personam domini sequamur, ut tanien spectentur

loca, quo destinata, nullus iverit inficias
; idque propter ex-

presses textus juris civilis, quibus mobilia certo loco non

alligantur, verum secundum juris intellectum personam comi-

tari, eique adhserere judicantur ;
id quod etiam mores ubique

locorum sequuntur. /. 50. 1. J). judic.
2 ubi Gothofred. in not.

per II. I. 35. rerum autem. D. hatred. Instit.
3

1. 41. legaverat.

1. si fundus 44. D. leg. 3.
4

1. 36. D. de Administr. tutel.
5 Bald, in I.

mercatores. Cod. Commerc. et Mercat. Alex. vol. 6. consil. 19. n. 9.

et vol. 7. consil. 141. n. 20. Tiraquell. de Retract. 1. gloss. 7.

n. 10 et seq. Gilken. ad init. tit. de Summ. Trinit. n. 85. Honded.

consil. 31. n. 19. vol. 1. Gail. 2. obs. 124. n. 18. Chassan. ad

Burgund. Rubric. 9. 16. verb, tant an meubles. n. 1. 2. Peck,

testam. conjug. libr. 4. c. 35. n. 7. Peregrin, de jure fi&ci. libr. 5.

tit. 1. n. 14. Giurb. ad consuet. Messan. c. 1. gloss. 2. ^)ar. 1. 71.

121. Zoes. D. qui testam. facere poss. n. 52.

9. Sic itidem statutum in reni et in personam, sese extra

statuentis territorium extendet, in quantum a supremo Principe
est confirmation, qui utriusque territorii est dominus. Arg. L

12. 13. 14. D. Testam. tutel.
6

1. 7. 11. D. Custod. et Exhibit.

Reor? Nov. 134. c. 1. Campeg. de dote part. ult. q. 64. Tessaur.

2. qucest. forens. 5. n. 13.

10. Sic itidem potestas statuentium sese extendit extra terri-

torium ad hunc effectum, ut pcena subdito imponatur, de

gestis extra territorium, siquidem id expressum sit statuto, ut

teneantur, si extra territorium deliquerint ;
non si simpliciter

loquatur. 1. relegatorum. interdicere. D. Interd. Relegat? I. 4.

Cod. Comm. Mercator. ibique DD. Alciat. cons. 63. n. 3. 4.

Chassan. ad Burgund. Rubric. 2. 1. n. 11. Cephall. consil. 309.
9

n. 30. 35. Gabriel, comm. concl. tit. de statutis. Marc. Anton.

Marscot. in c. ut animarum. de constit. torn. 5. Repet. jur. can. p.
111. n. 20. 22. 23. conclus. 8. n. 24. Mascard. d. libr. concl. 6. n.

115 et scqq. Jacob. Marchisell. Sylv. qucest. Pract. 45. n. 1. 2.

11. Sic etiam statutum afficit bona subditorum alibi sitorum,
in quantum personse sibi subditse, ratione bonorum, in alieno

territorio existentium, collectam imponit : quod turn demum
obtinere vult Salicetus

;
si ibidem bonis collecta sit imposita.

ad I. Cod. Summ. Trinit. n. 14. litt. a. in additam.

12. Non aliter, atque huic territorio subjacet forensis ratione

1 Cod. 1. 1. 1.
2
Dig. 5. 1. 50. 1.

3
Dig. 28. 5. 35. 3.

4
Dig. 32. 1. 41. 6. et 44. 5

Dig. 26. 7. 36. 6
Dig. 26. 2. 12-14.

7
Dig. 48. 3. 7. 11. 8

Dig. 48. 22. 7. 9. 9 Cod. 4. 63. 4.
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bonorum, quae exportare nequit, contra statutum prohibens
fruiuentum forte exportari, si modo in territorio ant ipse aut

pars bonorum mobilium etiainnum reperiantur. Ad hunc

effectum, ut de illicite gestis intra territorium, puniatur.

Accedit, quod tale statutum non tarn in personam, quani in rem
latum esse videatur, ut forensem ratione rei ibidem sitte, con-

stringat. Bartol. Roeland. a Valle, aliique apud Fabrum. Cod.

de leg. dcf. 2. Vid. tamen diss. Tessaiir. decis. Pedemont. Senat.

152.

13. Insuper si non subditi sua sponte consentiant in jtidicem
non suum, etiam turn statutum extra territorium ad non
subditurn vires exserit. Id quod obtinet in jurisdiction

prorogate. I. 18. D. jurisd.
1

I. I. 2. D.judic.
2

14. Amplius, si voluntarire jurisdictionis actus exercendus,

qui etiam extra territorium judicis exerceri poterat. /. 2. D.

Offic. Procons. nisi quis velit ea tantum obtinere, si quando
plures judices uni Principi parent. Marcus Anton. Marscot in

c. ut animarum. de Constit. in 5. torn. Repet. jur. can. n. 22 et

seqq.p. 111. 112.

15. Ut etiam, si statute in uno territorio, contractus accesserit,

seu partium conventio, etiam si in rein sit conceptum, sese

extendet ad bona extra jurisdictionem statuentium sita
;
non

ut afficiat immediate ipsa bona, quam personam quoad ilia
;
ad

quse coutractus aut conventionis ratione jus est qucesitum.

Arg. 1. 13. in init. D. Comm. Prcedior.
3
Tessaur. 2. Forens. qucest.

5. n. 6. Griurb. ad Consuet. Senat. Messaniens. part. 1. c. 6. gloss.

8. n. 10. 11.

16. Qua ratione, si statute hujus loci inter conjuges bona
sint communia, vel pactis antenuptialibus ita conventum sit, ut

omnia, ubique locorum sita, communia forent
;
etiam ad ilia,

quse in Frisia jacent, ubi nonnisi qusesitorum est communio,
dabitur actio ut cornmunicentur. Argum. societatis universalis.

1. 74. D. Pro socilo* Argentr. ad cons. Britton. artic. 218. n. 38.

Christian. Rodenburg de jure conjug. tit. 2. c. 5. n. 14. vid.

scquentia. Malim tamen id indistincte obtinere, id est, etiam

extra societatem universalem, et de moribus conjugalem ;
in

quantum quis potest rebus extra territorium sitis, et ad se

pertinentibus legem dicere, unde nascatur actio /. 7. 12. D.

Pact, dotal* I. 6. Cod. Pact. Conv.
6 L unic. Cod. Rei uxoria action."

1

illo proculdubio. I. 1. Cod. Contrah. empt.
a

I. Jin. Cod. si quis
alteri vel sibi.*

17. Denique nonnunquam, dum populus vicinus vicini

mores comiter vult observare, et ne multa bene gesta turbar-

1
Dig. 2. 1. 18. 2

Dig. 5. 1. 1. 2.
3
Dig. 8. 4. 13.

4
Dig. 17. 2. 74. 5

Dig. 23. 4. 7. 12. G Cod. 5. 14. 6.
'

Cod. 5. 13. 1. WH. 8 Cod. 4. 38. 1.
9 Cod. 4. 50. 9.
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entur, de moribus, statuta territorium statuentis, inspecto

effectu, soleiit egredi. 1. 7. fin. D. capt. et Postlim.
1

SECT. IV. CAP. III.

1. Venice impetratio ad testandum spedat solemnia.

2. Statutum ne conjux conjugi donet est reale.

3. Statutum ut minor sit major, est personale.
4. Non sese tamen extendit extra territorium.

5. Non etiam minor major cffectiLS, ad omnem juris effectum
censebitur esse major.

6. Quando majori sic facto currat tempus restitutions in

integrum ?

7. An qui major factus possit esse tutor?

8. De moribus quorundam mater vidua, quce minor ennis

potest esse tutrix.

9. Statutum de bonorum communione inter conjuges est reale.

10. Statutum de siiccessionibus ab intestato reale est.

11. Etiam de successionibus testamentariis.

12. Ut filius familias faciat tcstamentum, est statutum reale.

13. An in uno loco inhabilis alibi, ubi jus civile obtinet,

testari possit cum effectu ?

14. Forensis uti non poterit, altcrius loci statuto.

15. Legitimatus in uno territorio non censetur esse legitimatus
in alio, effectu inspecto.

16. In uno loco nobilitatus, non ubique censetur talis.

17. Ancui in uno loco bonis interdictum, ad administrandum

ubique censcatur inhabilis ?

18. An in uno loco notatus, alibi censeatur notatus ?

19. An si alicui interdictum vel arte vel negotiatione, vel loco,

id alibi locum habeat ?

20. An Tabdlio extra suum territorium recte conficiat instru-

mentum.

1. Verum ut magis de veritate hactenus explicatorum con-

stet, superest ut in nonnulla inquiratur statuta
; cujus ilia sint

generis, et ad quae, et quousque sese extendant ?

Et quidem principio inquiram, Utruui statutum de venige

impetratione ad testandum, quam octroi/ appellamus, qu?e in

Provincia Ultrajectina, etiam quoad allodia, necessaria, statuto

reali sit annumerandum ? Respondeo, siquidem de personali
et reali statuto foret qusestio, personali magis foret annumer-

andum, licet in ipsis licentire litteris bonormn intra territorium
1
Dig. 49. 15. 7.



P. VOET. 4T1

jacentium fiat mentio
;
eo quod agat de licentia disponendi

simpliciter seu testandi, quae est juris permissivi, in ordine

personae testantis. Malim tamen illam licentiam potius ad
testandi formam, necessariuni requisitum, seu solemnitatem
referre. Sic euim de jure civili, venise ilia impetratio per

Principem concessa, surdo et muto, ad solemnia refertur, nun-

quam ad rem ipsam. Argum. tot. tituli, et item surdus.

Instit. quibus non est permiss. facer, testam.
1

et 1. 7. D. qui
tcstam. facere poss.

2
Quo nomine miles, surdus et mutus, sine

veniae impetratione testari potest, quod ipsius testamentum sit

privilegiatum, ipseque a juris solemnibus liberatus, 2. Instit.

de Testam. militar.
3

Accedit, quod Testamentum Hollandi in

Hollandia factum, ubi tamen licentia opus non est, sese ex-

tendat etiam ad bona in provincia Trajectina jacentia : certum

indicium, licentiam non rem afficere, sed partem facere solemni-

tatum
;
ut non quaeratur de quibus bonis testari liceat, sed

quomodo ? Id est, prsehabita venia, adhibita licentia. Nu-
tanter et vacillauter hac in re, ut quid statuat, ipse dubitem.

Ampliss. Rodenburgli. tract, de jure con/fug, c. 3. tit. 2, p. 113. et

c. 4. n. 8. vid. tamen eundem p. 57 et seq. vid. et Zoes. D. qui
testam. facere poss. n. 53. Sand, de feud. Gelrice tit. 3. num. 74.

pag. 149. 150.*

2. Ulterius utrum statutum : ne conjux conjugi donet, aut

aliquid relinquat, quale est nostrum Trajectinum, sit in rem, an
in personam conceptum ? Respondeo, licet forte de jure
Romano tale statutum in personam possit esse, conceptum ;

quod ibidem alia ratio prohibitionis, atque apud nostrates,

ibidem donatio valebat, ad instar mortis causa, adeoque morte

confirmabatur, apud nostros, non irem : nihilominus dicendum

erit, hoc statutum de moribus esse mere reale. Inhibet quippe
rerurn alienationem et translationem, primario ;

versatur circa

rein, tanquam objectum statuti priucipale ; neque etiam ex-

tenditur, ad immobilia, extra statuentis territorium sita ubi

contrarium obtinet statutum. Arg. I. idt. D. jurisd. I. 27. 1.

D. Tutor et curat. dat.
b

Hancque sententiam a multis observa-

tam, usu approbatam, et magni senatus arrestis confirmatarn,
refert Pcckius de Testam. conjug. libr. 4. c. 7. 10. 12. 28. 29.

Gotliofred. ad. 1. ulL D. de jurisd. verb, quid si municipum lege.

dissentit ex parte Burgund. ad cons. Flandr. tract. 1. n, 41. qui
statuit illud esse mixti generis. Dissentiunt alii in totum, qui
id ipsum statute personali annumerant. uti Bartolus in I. 32.

D. de leg. in Jin. Bald, in consil. 418. in Princ. libr. 4. Socin. lib.

4. consil. 131. n. 2. aliique apud Alderanum Mascardum,
dubitantem, de interpret, statutor. concl. 4. n. 145. et conclus. 6. n.

1 lost. 2. 12. 3. 2
Dig. 2. 1.7. s lost, 2. 13. 2.

4
Dig. 2. 1. 20. 5

Dig. 26. 5. 27. 1.
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15. vid. Christin. ad Mechlin, in prazlud. n. 45. et tit. 17. artic. 2.

11. 11. et artic. 3. n. 13. Rodenlury. tract, de jure conjugum tit. 2.

cap. 5. n. 12. Quse causa est, quod nupera ordinum nostror-um

declaratione de an. 1659. Apr. 14. extra controversial!! omnem
lisec qusestio sit constituta, adeoque statute reali, hoc nostrum,
anmimeratum.

3. Quale censebitur esse statutum, ut minor fiat major 18.

vel 20. cetatis anno, quale antehac nostrum Ultrajectinum,

nupera itidem ordinum declaratione ann. 1659. April 14. im-

mutatum, an reale, an vero personale ? Respondeo, et si qui per
setatem major est factus, eo ipso liberam rei siue consequatur
administratiouem : quia tamen statuentium scopus est et in-

tentio, personas de jure civili inhabiles, habilitare, easque priino
et per se afficere aliqua qualitate, personale statutum erit

dicendum. vid. Berlich. part. 1. decis. 6. n. 7. Rodenb. tract, de

jure conjug. tit. 2. c. 1.

4. Verum, utruui eo ipso semet extendat extra statuentis

territorium, idque ad omnem juris effectum, sic ut ilia qualitas

personam coinitetur ubique locorum, id equidem admodum
dubiurn est. Et licet id perniulti velint, illis tamen, invita

jurisprudentia, non potero assentiri, per allegata superius. Quo
etiam forte nomine Orclin. Ultrajectini sua Constit. de ann.

1659. April 14. art. 16. id reale appellant.
5. Utrum itidem, qui ita statuto major est effectus, quoad

oninem juris effectum pro majore habeatur, sic ut postquam 18.

vel 20 setatis annum implerit, perdat beueficium in integrum
restitutionis ex edicto minoribus annis 25 competens, disquiri

poterit ? Meo judicio, in illis omnibus in quibus pro majore

habetur, censendus est illucl minoris setatis beneficium amisisse.

Ut tamen id extendi nolim rerum ad alienationem, maxime si

ilia etiarnnum tali statuto sit restricta. Id quod antea statuto

Ultrajectino obtinebat. Rubric. 28. artic. 6. Et videtur sen-

tentia hgec stabiliri Argum. I. 3. Cod. qui veniam cetat. Impetr.
1

I. 5. in init. Cod. de Ternpor. in integr. Restit? Montan. de Tutel.

c. 33. n. 38. 619. Cuyck ad Cravetiam consil. 722. Anton.

Matth. disp. 5. de Curat. n. 22. ibique alii. DD. Zoes. D. de Minor,

num. 20.

6. Verum, an ex quo quis major est effectus vi statuti, statim

etiam teinpus in integrum restitutionis ipsi currere incipiet, an

deiiium post setatem de jure civili perfectam, id est post 25 setatis

annum ? Respondeo, tempus quidem petendi restitutionis ipsi

post annum vel 18. vel 20. prout statutum disposuerit, curret,

verum tamen durabit usque in illud tempus, quod de jure

civili, minoribus ad restitutionem est concessuni. Turn quia is,

qui setatis veniam a Principe impetravit, etiam secunduni DD.
1 Cod. 2. 44. 3.

2 Cod. 2. 52. 5.
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post ternpus venise impetratse, etiam postquam judicis accessit

cognitio et examen, post quadriennium restitui poterit, modo
sit minor, ann. 25. Quod si veruin erit, in rescripto Principis,
setatis veniam concedentis, multo magis in statute obtiuebit

quod non plus operatur, quam setatis venia
;

etiam forte

minoreni juris civilis, saltern non majorem, inducet correctionem,

quam ipsum rescripturn. Turn quia statuta sic sunt explicanda,

atque temperanda, ne casum duplicates correctionis juris civilis

in se contineant: id quod accideret, si prater correctionem

temporis minoris retatis, etiam accederet correctio temporis
restitutionis in integrum. Turn quia, quod statuto introductum

est, in gratiam minorum, ut eo citius pot-estate curatoria

liberarentur, rerum suarum administrationem consequerentur,
non oportet in ipsorum odium detorquere. I. 5 in fin. init.

Cod. tempor. in integr. restit.
1

1. 12. D. vulg. et pu. pill, substit.
2

1. 6. Cod. de leg.
3 Johann. Andr. in add/it, ad Specul. libr.

2. part. 3. de Restit. in integr. n. 4. litt. B. Castrens. cons.

106. incip. incipiendo. n. 3. Tusc. torn. 7. verb, statutum. conclus.

607. n. 76. Berlich. part. 1. decis. 6. ibique plures. qui etiam a

Scabinis Lipsensibus ita judicatum refert. vid. et Anton. Matth.

disp. 5. de Curat. n. 22. vid. Oddum de Restit. part. 1. qucest. 20.

artic. 1. Castrens. in I. ea gum. Cod. Tempor. in integrum Restitut.

Cravett. consil. 722. de Semili statuto Papiensi. n. 22.

7. Idem quod dicendum, de statuto, quod rninorem per

nuptias tutela liberat, atque pro rnajori habet. Neque eniin

hoc ipsum ad onera trahendum erit, quasi ante 25 setatis

annum tutelam sibi impositam subire debeat, aut etiam possit.

Neque enim una posita juris civilis correctione, prassumenda
erit altera, pra3sertim in materia odiosa : cum sic interpretemur
statuta, ut quam minimum a jure civili devient, nee in quorum
favorem inducta, in eorum odium torqueantur, per allegata

qusestione superior!. Montan. de Tutcl. c. 33. n. 619. Oddus
de Restit. in integr. q. 23. n. 44. 47. et 50. Sand. libr. 2. tit. 7.

def. 4. Mev. ad Lubec. 1. Rubr. 7. art. 6. n. 14 et seqq. aliique

apud Anton. Matth. disput. 1. de Tutel. n. 7. 8.

8. Xec tamen, quod in transitu observandum, de moribus
nonnullorum locorum excluditur mater vidua, et minor 25.

annis a tutela suorum liberorum uti judicatum scribit. Christin.

3. decis. 149. n. 7. Nee distinctionein inter minorennem et

majorennem rnatrem admittendam esse, refert Faber in Cod.

quando mulier tutel. offic.
etiam DD. apud Barbos. in collect, tit.

eod. n. 7. Etiam cum aliquo temperamento in ditionibus nostri

Belgii fcederati, Celsissimi Guilielmi Frederici Arausoniensium

Priiicipis pupilli, Regiae Principisse viduse matri, tutela fuit

coucredita.
1 Cod. 2. 52. 5. pr. Dig. 28. 6. 12.

3 Cod. 6. 37. 6.
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9. Verum quid statuendum de variarum Provinciarum in

Belgio consuetudine, vel potius statute, quo inter conjuges, post
celebratas nuptias, ut in Hollandia

; post copulam, ut apud
Ultrajectinos, bonorum inducitur communio, nisi pactis sit

exclusa dotalibus, reali ne statute adnuerabitur, an potius

personal! ? Eesp. Et si forte de jure civili tale statutum, ad

exernplum societatis ad bona alibi jacentia sese extenderet, in

qua societate, si ea sit omnium bonorum, etiam omnia continue,

per fictam aliquam traditionem, exceptis nominibus, commimi-
cabantur. I. 1 in Jin. I. 2. /. 3. D. Pro socio.

1

Etiam si pactum interveniat, ex eo nasceretur actio personalis,
ad bonorum extra territorium jacentium, ubi contraria con-

suetude locum habet, communicationem, vel aestimationem etc.

Arg. 1. 7. 12. D. Pact, dotal.
2

I. 6. Cod. de Pact, convent.
3

Quia
tamen ilia communio statutaria potissimum rerum spectat

alienationem, adeoque res ipsas afficit primario et principaliter,

negari non poterit, quin reali statuto, hoc nostrum sit con-

nunierandum; ut ad bona alibi sita, ubi contrarium obtinet

statutum, reales effectus non exerat. per all. auterioribus posi-
tionibus: Argcntr. artic. 218. ad cons. Britton. n. 38. Christin.

vol. 2. Decis. 57. diss. Burgund. ad. Cons. Flandr. tract. 1. n. 15.

vid. Ampliss. Roderiburg. tract, de jure conjug. tit. 2. c. 1.

Simonem van Leeuwen Parat. juris noviss. libr. 4. artic. 1.

cap. 15.

10. Idem ne inferendum de statutis, qua spectant successiones

ab intestate ? Kespondeo, quod ita
;
rem enim afficiunt, non

personam, ut legibus loci, ubi bona sita sunt, vel esse intelli-

guntur, regi debeant. Inimobilia statutis loci, ubi sita, mobilia

loci statutis, ubi testator habuit domicilium. Tiraquell. de jure

primogen. q. 46. Giurba ad Messan. c. 6. gloss. 8. part. 1. n. 3. vid.

et Sand. libr. 4. decis. tit. 6.
def. 7. Burgund. ad consuet. Flandr.

tract. 1. n. 25. Christin. vol. 3. decis. 59. Christian. Roden~burch.

tract, de jure conjug. cap. 2. tit. 2. n. 1. Omnino diss. Salicet. qui
5. argumentis in 1. 1. Cod. de Summ. Trinit. n. 14. contendit,

respici statutum originis, et domicilii defuncti. Verum de hoc

qusesito, et in materia de concursu statutorum erit uberior

occasio differendi.

11. Idem quod inferendum, quoad successionem testa-

mentariarn
; finge enim testamentum hie fieri permissum esse,

in Geldria non ita ? Hinc si quispiam hie fecerit testa-

mentum, non capiet vires, ratione bonorum, in Gelria jacen-
tium. Tale quippe statutum spectat ipsa bona, adeoque erit

reale, non exserens vires ultra statuentis territorium. Arg.
I. Jin. D. jurisd* Gothofred. ibid. Gabriel. Comm. opin. libr. 6. de

*
Dig. 17. 2. 1. 2. 3.

2
Dig. 23. 4. 7. 12.

3 Cod. 5. 14. 6.
4
Dig. 2. 1. 20.
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statutis concl. 8. ubi varii. Zoes. D. qui testam. facere poss. n.

52. ibique alii.

12. Verum ut etiam exempla innotescant statutorum per-

sonalium, et eorundem effectuum, quo regulae antea allegatee,

inductionibus dernonstrentur
; Inquiram utrum statutum

;
ut

Jilius-familias possit facere testamentum (quod personale esse

judico, quia habilis ad testandum declaratur, qui erat de jure
communi inhabilis, eique quid permittitur, de jure communi

prohibitum) : utrum, inquarn, tale statutum, etiam locum
habeat extra territorium, et dum alibi facit testamentum, et

dum disponit in territorio, de bonis alibi sitis ? Kesp. quod ad

primum qutesitum, non dubium, quin si alibi testetur, valeat

dispositio ilia, ratione bonorum intra territorium disponentis

jacentium. Quod potestas aliquid disponendi circa suum

civem, non praecise arctetur territorio. Arg. 1. fin. D. de decret.

ab ordin. faciend.
1

I. 2. 4. Cod. Comm. et Mercat.
2

Quod secundum spectat quaesitum, judicarem illam personae
habilitatem ad bona alibi sita sese non extendere, propter 11. et

auctoritates superius allegatas. Adde Gail. 2. obs. 123. n. 13. et

124. Post Bartol. in I. 1. Cod. Summ. Trinit. n. 40. Bald, n. SO.

Gilken. ibidem, n. 124. 91. Gomes, ad 1. Tanri. 3. n. 20. vid.

tamen Eodenb. de jure conjit. 1. c. 1. per totum. post Burgund.
ibidem refutatuni ex parte.

Atque hie videtur esse sensus constit. novas ordin. Ultraj. de

ann. 1659. April. 14. artic. 16. Ubi statutum, de quo agendum
subsequenti queestione, volunt esse reale : quod equidem sic

accipiendum existumarem, ut non sese extendat ad bona alibi

sita de quibus forte testari poterit minor, licet nondum 16. aut

18. aetatis annum impleverit. Neque enim id esse reale hoc

sensu probabile, quasi incola Hollaudire aut loci alterius

ratione bonorum hie jacentium testari nou valeat, nisi sit 16.

aut 18. annis major.
13. Verum an vice versa, qui inhabilis est in suo territorio

qualis est apud nos secundum declarationem ordinurn Ultraject.
de ann. 1659. April. 14. fcemina 16 annis minor, et masculus

18 annis minor, alibi, ubi secundum jus civile censebitur

habilis, ilia 12. hie 14. setatis anno, testari poterit cum effectu ?

Non videbitur. Quia habilitas ilia, vel qualitas, non potest
extra territorium addi persons non subjects ; Arg. 1. fin. D.

iurisd* Bartol. ad I. 1. Cod. Summ. Trinit. n. 16. 26. Tiraqudl de

leg. Connub. Gloss. 8. n. 227. gucest. 14. Gail 2. obs. 124. n. 13.

Alder. Mascard de Interpret, statutor. conclus. 6. n. 14. vid. tamen

Gabriel, comm. opin. concl. 8. de statut. libr. fin. Mcrcnd. juris
contr. libr. 4. c. 35. n. 4. 8. 9. Mev. ad Lubec. quccst. prcclim. 4. n.

32 et seq. Gilken. ad I. 1. Cod, Summ. Trinit. n. 62. 63.

1

Dig. 50. 9. 6.
2 Cod. 4. 63. 2. 4. 3

Dig. 2. 1. 20.
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14. Quid si tamen forensis (qui qualis sit vid. apud Mascard.

diet, tract, conclus. 6. n. 212. Barbos. ad I. 19. proinde D.

judic.} uti velit loci alterius statute, eo ne uti poterit, sic ut ei

judex gratificari debeat ? Non equidem ; neque enim ibi

quicquam introductum in gratiam forensis, aut exteri. Ut
quemadmodum non potest nolle, ita nee possit velle. 1. ejus est

nolle. 3. D. de Reg. jur.
1

Et quemadmodum forensis invitus non sentit incommodum ex
statuto loci alterius, ita nee volens sentire poterit talis statuti

commodum. Argum. a contrario sensu. Eoeland. a Voile

consil. 79. n. 35. libr. 3. Tiraq. de jure Primog. q. 44. n. 4.

Marsil. singul. 519. incipit. Ille qui non sustiuet. Alexand. 7.

Consil. III.

15. Quid autem statuendum erit de legitimato in uno

territorio, censebitur ne ratione bonorum alibi jacentium, ubi

legitimatus non erat, statutum vires suas exserere
;
vel an ilia

seu habilitas, eum ubique locorum, comitabitur, quoad effectuni

consequendse dignitatis, vel succedendi ab intestato ? Eespondeo,
etsi per legitimationem habilitetur persona, ut velint DD.
qualitatem earn comitari ubique locorum : etiam ex comitate id

servari possit : quia tamen potissimum ilia legitimatio fit ad
effectum vel honoris, vel hasreditatis consequendas, in quani
nihil juris habet is qui in suo territorio legitimavit ;

existum-

arem illani legitimationem ad bonores subeundos et ha3reditatem

extra territorium capiendam non sufficere. Arg. 1. ult. D.

jurisd.
1

I. communium. 9. Cod. Natur. liber.
2

c. per venerabilem.

quijilii sint legitimi. Bartol. in I. 1. Cod. Sumrn. Trinit. G-otho-

fred. in comm. ad d. 1. ult. Gabriel comm. opin. libr. 6. de statut.

conclus. 8. n. 18. Gilken. Cod. Summ. Trinit. ad I. 1. n. 88.

Mantic. de Conjectur. Ultim. volunt. libr. 11. tit. 10. n. 43.

Cravett. consil. 119. Schepluz. ad Brandenb. Constit. folio 242.

Perez. Cod. Natural, liber, n. 17. Presold, de jure Majestat. dissert,

jurid. Politic.

16. Idem quod dicendum, de eo qui alibi extra territorium

est nobilitatus. Etsi enim ilia qualitas ei prosit, ibi locorum,
ubi nobilitatur: non tamen proderit extra territorium nobili-

tantis. Sic enim alteri per alterum fieret prsejudicium, et qui
esset ad dignitates hie subeundas inhabilis, per forensem fieret

habilis, etiam invito territorii domino. Ne dicam, quod quem-
admodum lex non sese extendit ultra territorium legislatoris ;

ita nee privilegium, aut beneficium in aliquem collatum
;

utpote quod nonnisi ab eo tribui solet, qui ferendee legis habet

potestatern. Argum. 1. 1. D. de Constit. Princ.
3

I. 1. 42. D. de

Aqud quot. et astiv.* et per not. in seqq.

1

Dig. 50. 17. 3. 2 Cod. 5. 27. 9.
3
Dig. 1. 4. 1. 4

Dig. 4:5. 20. 1. 42.



P. VOET. 477

17. Quid si in uno loco aliquis sit inhabilis ad adminis-
trandum declaratus, puta si ei prodige viventi, bonis sit

interdictum : an ubique locorum, pro inhabili censebitur,

adeoque interdictum ad bona alibi sita extendetur ? Ita volunt
DD. per 1. is cui bonis. D. verb, oblig.

1

I. 10. Curator, furios.
2

Gilken. in init. tit. Cod. de Summ. Trinit. n. 59. Forte et ea

sententia retinenda, non quod persona? qualitas, earn ubique
concitetur, etiam ratione bonorum alibi existentium

;
verum

quod ubique locorum prodigo sit interdictum administratioue
;

hie vero tantum agatur de modo probandi, aliquem esse

prodigum, vel non esse
; qui licet forte variet, pro locorum

diversitate non tamen tollit effectum interdictionis
; quod

sufficiat circa probationes servari loci solemnia ubi fiunt. Arg.
1. 3 in fin. D. de Testibus

3

Malira tamen, id ita obtinere, non tarn de jure, quam quidem
de humanitate, dum populus vicini decreta populi corniter

observat, ut multorum evitetur confusio.

18. Quid si quis in uuo loco sit notatus infamia, an etiam in

alio loco, non subdito priori, pro infami habebitur ? Ita

quidem veliut DD. per 1. 9. D. de Postul.* I. 29. D. de Pcen.
5

Bartol. Bald, apud Gilken. Cod. de Summ. Trinit. n. 120. 121.

Contrarium potius colligo ex generali regula : quod judex nihil

possit extra territorium, adeoque nee judicis sententia. /. fin. D.

jurisd.
6

I. 1. D. de offic. Procons. 1
I. 3. D. offic.

Prcesid* Quinimo
uti poena tempore determinata, contra sententia? fidem non
ulterius porrigitur, ita nee poena qua? loco et territorio judicis
sententiam proferentis est conclusa, /. 8 in fin. D. de Postul.

9

Pari enim passu ambulant tempus et locus, ut a tempore ad
locum argumentum etiam procedat. 1. 4 in medio. D. Condict.

Triticar.
10 Ne dicam argumentum ex d. I. 9. petitum commode

retorqueri posse. Ibi quippe prohibitus postulare in uno loco,

adhuc in alio postulare non censetur esse prohibitus ;
eo quod

sententia Prsesidis, ejus provinciam quoad effectum non egredi-
atur.

19. Quid si alicui interdictum arte, vel negotiations, vel loco

etc. an sententia servabitur extra territorium ejus, qui earn tulit

aut pronunciavit ? Eespondeo, id quidem jure Piomano obtine-

bat, in illo judice aut niagistratum superiori, puta in Urbis

proafecto, qui vice Principis regebat, ut si sententiam ferat,

ea quandoque extra ejus territorium vires habeat, non tamen
extra Principis territorium, qui illi id ipsum jure singulari con-

cesserat. /. 1. 13. D. offic. Prccf. Urbi.
11

1
Dig. 45. 1. 6.

2
Dig. 27. 10. 10. 3

Dig. 22. 5. 3.

4
Dig. 3. 1. 9. 5

Dig. 48. 19. 7. Dig. 2. 1. 20.
7
Dig. 1. 16. 1. 8

Dig. 1. 18. 3.
9
Dig. 3. 1. 8.

10
Dig. 13. 3. 4. n

Dig. 12. 1. 13.
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Verum tamen, ubi alter magistratus alterius non subest juris-

dictioni, ibi equidem sententia pronunciantis limites egredi non

potest. Atque in liunc sensum DD. statuunt
;
effectum Banni,

extra territorium vires non habere. Arg. d. 1. 1. D. off. Procons.
1

1. 3. D.
ojfic. Prccs.

2
I. 9 in fin. D. Postul.

3
I. 7. 1. interdictum.

seq. D. Interd. et Relegat* Bartol. in 1. 1. Cod. Summ. Trinit. n.

50. Grilken. ad d. tit. in init. n. 120. 121. Marcus Anton. Mars-
cot, in c. ut animarum. de Constit. torn. 5. Repet.jur. can. p. 111.

w. 20.

Consuetudine tamen Germanise, quoad relegationem, secus

obtinere, sic ut et ultra Bhenum et Danubium, adeoque ultra

locum, quam quo relegantis jurisdictio sese extendit, relegentur

malefici, post Anton. Bernederum. Germanice Practicum insignem,
scribit Bcsold. in. dclib. jur. ex libr. 1. Pand. tit. de offic. Prcef.
Urbi. n. 45. Id quod etiarn de moribus nostrarum Provinci-

arum, vel propter concordata, vel unionern quandoque obtiuere,

pro comperto est liabitum.

20. Quid itaque de Tabellione seu notario, in uno loco habi-

litato ut instrumenta conscribat, dicendum : an extra locum,
ubi erat habilitatus illud poterit ? Non equidem. Absurdum

quippe foret plus juris habere tabularium, quam is habet, qui
eum constituit. Aut si tantundem juris haberet adeoque
Tabularii habilitatio referretur ad actum jurisdictions volun-

taries, uti nonnulli censent : non tamen actus j urisdictionis illius

voluntariae alicui inferior! concessus, extra territorium exerceri

potuisset. Arg. 1. 2. D.
offic. Procons.

5
Bartol. ad I. 1. Cod. Summ.

Trinit. n. 34. Arg. 1. fin. D. jurisd? junct. I. nemo potest. 70. D.

Reg? 1. 4. 6 in med. D. Offic. Prces* Boer, decis. 242. n. 1.

Gabriel. 1. comm. opin. tit. de fide instrum. conclus. 1. n. 5.

Bartol. Bald, apud Gilken. ad init. tit. Cod. de Summ. Trinit. n.

90. Coren Observed. Cur. Holland. 37. p. 294. 295. ibique Mas-
card, et alii.

SECT. IX. CAP. I.

1. Quis ordo servandus in effedubus statutorum comparatis?
2. Si contentio de re, aut in rem actione, aut de adione per-

sonali, sed in rem scriptd, quale spectandum statutum ?

3. Quale in successione ab intestato ?

4. Quale in successione testamentarid ?

5. Quale si bona sint feudalia ?

6. Feuda per omnia patrimonialibus non comparantur.
7. Quale, si de missione in possessionem feudi ?

1
Dig. 1. 16. 1.

2
Dig. 1. 18. 3. 3

Dig. 3. 1. 9.

4
Dig. 48. 22. 7. 5

Dig. 1. 16. 2. 6
Dig. 2. 1. 20.

T
Dig. 50. 17. 70. &

Dig. 1. 18. 4. 6.
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8. Quale, si de lonis mobilibus, controversia ?

9. Quid statuendum, casu quo duobus in locis quis hold
domicilium ?

10. Casus deciditur, quo jure, Aesdonico et Scabinico, in

mobilia succeditur, ratione statuti loci, ubi quis moritur.

11. Quale statutum spectandum, si de nominibus et actionibus

contcntio ?

12. Traditur casus except us.

13. Quale spectandum statutum, si de annuis reditibus con-

tentio ?

14. Qucenam mobilium aut immobilium veniant nomine ?

1. Hactenus explicui, et qnidem facili negotio statutorum

effectus absolutes; sunt etiam difficultates evolvendae, circa

effectus statutorum comparatos ;
dum variorum locorum statuta

dissonantia, circa unam eandemque rem, vel personam, vel

negotia, concurrunt
; quae longe prioribus sunt explicatione

difficiliores. Quoad tamen fieri poterit, plerasque ex quibus
de cseteris facile judicandum, in ordinem redigam, sicque me
praestitisse, quod ante me forte non alius, judicabit ille, qui
extra partes constitutus mea legerit, et perlegerit accurate. In

quibus ne quid intactum maneat, hanc servabo methodum : ut

agam. 1. De negotiis realibus. 2. De Solemnibus negotiorum.
3. De personalibus statutis. 4. De causis judicialibus. 5. De
delictis, eorumque pcenis.

2. Quid si itaque contentio de aliquo jure in re, seu ex ipsa
re descendente ? vel ex contractu, vel actione personali, sed in

rem scripta ? An spectabitur loci statutum, ubi dominus habet

domicilium, an statutum rei sitse ? Eesp. Statutum rei sitae.

Ut tamen actio etiam intentari possit ubi reus habet domicilium.

Idque obtinet, sive forensis sit ille, de cujus re controversia est,

sive incola loci, ubi res est sita. /. ult. D. de jurisd.
1

I. pupillo. D.
Tutor, et Curat. dat? 1. venditor. si- constat. D. comm. prcedior,

3 L

rescripto in Jin. D. Muner. et honor* I. an in totum. Cod. de <&dif.
Privat? tit. Cod. Ubi in rem actio.* 1. certa forma. Cod. de Jure

fisciJ libr. 10. Alderan. Masc. de interpret, statutor. concl. 6. n.

101. 102 et seqq. vid. Choppin. ad Paris. 2. tit. 5. n. 21. 22.

Barbos. ad 1. 65. D.judic. n. 152 et seqq.

3. Quid si circa successionem ab intestate, statutorum sit

difformitas ? Spectabitur loci statutum, ubi immobilia sita,

non ubi testator moritur. Unde primogenitus in AngM, tan-

turn patri succedit, ratione bonorum Anglicanorum. Eatione
bonorum in Belgio jacentium, pari jure cum fratribus concurret,

1
Dig. 2. 1. 20. 2

Dig. 26. 5. 27. 3
Dig. 8. 4. 13. 1.

4
Dig. 50. 4. 6. 5. 5 Cod. 8. 10. 3. 6 Cod. 3. 19.

7 Cod. 10. 1. 3.
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nee gaudebit jure prsecipui, nisi in specie id illi deferat statutum,
mobilium quorundam ratione. Arg. II. allegatarum. Covarr. de

Sponsal. part. 2. c. 7. n. 8. Gabriel, conim. opin. libr. 6. de

statut. conclus. 9. ibique varii. Gilken. ad init. Tit. Cod. de Summ.
Trinit. n. 78 et seqq. et n. 83. 84. Barbos. ad I. hceres absens.

proinde. in articid. de foro ratione rei sitce, per totum. D. de

Judic. vid. de illo Anglise statute, ejusque explicatione dis-

tinguentem, sed perperam, Bertachin. traded, de Episcop. 2. part,
libr. 4. q. 18. n. 50. vol. 5. tractat. Martinum Laudensem. de

Primogcn. q.
28. vol. 6. tractat. Prolixe Joliann. le drier de

Primogen. libr. 2. q. 6. 7. 8. fol. 175. vol. 8. tractat. Grcev. 2.

conclus. 123. Matth. Stephani de jurisd. 33. n. 54. Bacchov. ad
Treutl. 1. disp. thes. ult. litt. e. Mascard. d. concl. 6. n. 203 et

seqq. Ubi casum excipit, quo statute expresse cautum est, ne
forensis ita ut municeps succederet, n. 207. diss. Sclmltet. 1. qucest.

pract. 24. n. 5 et seqq. qui domicilii locum vult spectari, per I.

50. D. Pet. hcered.
1
Negue obst. 1. 28. Cod. Episc. Cleric? Quia

omnes suberant uni imperatori; nee dicam quod etiam favor

pise causae quid operetur.
4. Quid si testamento bona immobilia relicta, diversis sub-

jaceant statutis ? Idem dicendum
;
nihil enim interest, testatus

quis an intestatus decedat, ut locus sit regulse : extra territorium

j us dicenti, impune non paretur. /. ult. D. jurisd.
3

Ut immobilia statutis loci regantur, ubi sita, DD. ad I. 1.

Cod. de Summ. Trinit. prolixe Johannes le drier, de Primo-

genitura. q. 6. 7. 8. 9. libr. 2. vol. 8. Tractat. Coras, de juris arte

p. 3. c. 13. Gail. 2. obs. 124. Myusing, cent. 5. obs. 19. Cravett.

consil. 30. n. 3. part. 1. Burgund. ad Flandr. tract. 6. ct 7.

Argentr. ad Brittann. art. 218. n. 24. 25. Hartman. Pistoris obs.

55. n. 1. Bocer. Class. 1. disp. 3. n. 44. Coler. Process, execut. p. 1.

c. 3. n. 244. Besold. ad I. 9. tit. 1. libr. 1. D. n. 7. Sand. libr. 4.

tit. 1. def. 14. et tit. 8. def. 7. ^ fe'Jr. 2. *#. 5. de/ 109. Perez.

Cod. Testain. n. 22. Christin. ad Mechlin, tit. 16. artic. 39 irfew

yo. 2. decis. 59. e m Prcelud. ad Mechlin, n. 53. Coren obs. Cur.

suprem. 20. p. 77. Perez. Cod. Testam. n. 22. Groemo. ad Grot,

introd.jur. Ifoil. part. 26. libr. 2 in Jin. Piodenb. tract, de jure

conjug. cap. 5. tit. 2. p. 98.

5. Quid si inter immobilia reperiatur feudum, an feucli

ratione spectabitur statutum rei sitse, an curise feudalis, an rei,

a qua dependet feudum ? Resp. etsi feudi natura respiciat
suum principium, ut videatur attendendum rei statutum a qua
tenetur : quia tamen membra regi debebunt secundum loci con-

suetudinem, ubi sita, nee statutum rem afficere potest, extra

statuentis territorium jacentem : etiam loci statutum, nbi

feudum reperitur spectari debebit. Eegula quippe generalis
1

Dig. 5. 3. 50. 2 Cod. 1. 3. 28. 3
Dig. 2. 1. 20.
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est, nee ullibi feudum excipitur. I. ult. D. jurisd.
1

et tit. Cod. Ubi
in rem actw.

2
Clem. 1. de Rescriptis. Bald. Angel, ad d. 1. ult.

gloss, in I. qui /ilium. Sabi?ius. D. Ad Trebell. Tiraq. torn. 2.

de jure Priinog. q. 50. n. 2. et de Retract, tit. 1. 26. gloss. 3. n.

20 et seqq. Chassan. ad Burgund. tit. de feudis. Rubric. 3. 7.

in textu. et sewindum ipsius naturam. p. 538. Imbert. in Enchir.

verb, consuet. regionis. Boerius. ad Bituricens. tit. 3. 2. gloss. 2.

Neost. de feud. Holland, success, c. 6. n. 29. 30. 31. vid. Christin.

volum. 6. decis. 48.

6. Non tamen probo quorundam rationem, qui ideo censent

et feudum statute loci ubi situm est, regi, quod de moribus

patrimonialibus annumeretur. Quia licet nonnulli feudum
velint ad instar patrimonii, ut Burgund. ad Flandr. tract. 3. n.

18. 19. Neost. feud. Holl. c. 1 in Jin. Zoes. D. Contr. Empt. n. 17.

Id tamen uon per omnia procedit, ut particula fere, adjici

debuerit, secundum Sand, de feud. Gelr. tract. 1. cap. 1. n. 3. et

tract. 2. tit. 1. c. 1. n. 14. p. 271. Goris. Adv. 3. c. 7. n. 7.

7. Si tamen de missione in possessionem bouorum feudaliuni

controversia
;
an statuta domus mortuari^e, an rei sitae spectanda,

disquiritur ? Resp. Reformatores Zutphanienses respexerunt
locum domicilii, Transisulani, locum rei sitae, ut in qusestione

proposita, mores varient. vid. Sand, ad cons. feud. Gelr. tract. 3.

c. 1. 4. n. 21.

8. Verum ad quod de bonis immobilibus dictum, idem de

mobilibus statuendum erit ? Resp. Quod non. Quia illorum

bonorum nomine nemo censetur semet loci legibus subjecisse.
Ut quee certum locum uon habent, quia facile de loco in locum

transferuntur, adeoque secundum loci statuta regulantur, ubi

domicilium habuit defunctus. Nisi tamen perpetui usus

gratia ex destinatione patrisfamilias in imo loco manere
debeant

; quo casu immobilibus comparabuntur. Vel nisi

arresto inclusa, de moribus, ibi censeantur esse, ubi detinentur,
non tamen in ratione succedendi. Vel nisi secundum jus anti-

quum Hollandicum bona mobilia dirigantur ad successionem
statuti loci illius, ubi quispiam supremum diem clausit

;
licet

forte ibi transiverit tantum, aut ad animi relaxationem semet
eo contulerit. /. ex facto. 35. verb. 3. 4. D. Hcered. instit* 1. 32. D.

de Pignor. et Hypothec.
4

1. 89. D. de leg. 3.
5

1. 19. 2. D. de Judic.
6

1. 1 et 2. Cod. de Rer. et verbor. signif. Tiraquell. de jure primog.

q. 47. 48. 49. Gail. 2. obs. 124. n. 18. Burgund. ad cons. Flandr.
tract. 1. n. 36. et tract. 2. 32. Sand. libr. 4. tit. 8. def. 7. Petrus

Wescmb. consil. 1. n. 65. Molin. ad Paris. 33. Gloss. 1. n. 86.

Choppin. de Moribus Paris. 1. 1. tit. 1. n. 4. et libr. 2. tit. 5. n. 21.

21. Everhard. consil. 206. Argentr. ad Brittann. art. 218. gloss. 6.

1
Dig. 2. 1. 20. - Cod. 3. 19. Dig. 28. 5. 35.

4
Dig. 20. 1. 32. 5

Dig. 33. 1. 89. c
Dig. 5. 1. 19. 2.

2H



482 APPENDIX III.

n. 24. Bocer. Class. 1. disp. 3. Besold. ad I. 9. D. dejust. et jur. n.

7. Christin. vol. 2. decis. 59. et ad II. Mechlin, tit. 16. artic. 39.

Mev. qucest. Prcelim. 4. num. 26. Anton. Matth. tract, de Auction,

libr. 1. c. 21. n. 41. et Auctar. de divort. leg. et usus. n. 58. post
success. Groenw. ad Grot, introd. juris Holland, part. 26. libr. 2

in Jin. md. mea. cap. de dims. slot.

9. Occasione praecedentis difficultatis, duse subjungendse

quasstiones. Primo, quid statuendum foret, casu quo quispiam
duobus in locis haberet domicilium ? Respondeo, etsi de jure
Romano in concursu loci originis, et domicilii, potior esset ratio

originis, quam quidem domicilii
;
ut illic potissimum quis esse

intelligeretur, saltern reputaretur. I. cum satis, in Princ. Cod. de

Agric. cens. Boer, decis. 13. n. 49. Barbos. ad 1. 19. proinde
artic. de foro ration, origin, n. 36. ibique plures. Qui d. I. 19.

Jin. n. 61 et seqq. distinguit. Quia tamen de moribus locus

originis non consideratur et amissus censetur si quispiam per
annum et diem alibi se contulerit, animo domicilium figendi,
nee in loco originis foverit domicilium. Dicendum videtur,

si duobus in locis habuerit domicilium, alterurn alter! non

prsevaliturum. Atque adeo secundum statuta cujusque loci,

mobilia ubi sita ex destinatione patris-familias dirigenda esse.

Uno tamen casu excepto secundum naturam juris Aesdonici,

quo ad successionern loci diriguntur mobilia, ubi quis obiit, non
ubi domicilium habebat defunctus. I. 17. 3. D. Ad Munic.

Choppin. ad Mores Parisiens. libr. 1. tit. 1. num. 11. Burgund. ad
consuet. Flandr. tract. 2. num. 1. 2. Gail. 2. observ. 36. Mev. ad

jus Lubec. libr. 3. tit. 1. art. 10. et 11. et post illos. Ad Grot,

introd. jurispr. Holland, libr. 2. part. 26. Groenw. in not. Christ.

Rodenb. cap. 2. tit. 2. alleg. tract. Vid. tamen de foro ratione

originis, quod moribus vix obtinet, Barbos. d. 1. 19. art. de foro

origin.

10. Unde secundo quaesitum in hypothesi; mini si Rotero-

dami habitans impubes, ubi pater filio non succedit secundum

jus Scabinicum, sese Leidam conferat, ubi pater secundum jus
Aesdonicum filio succederet, ibique in fata concedat, jus Leidense,
num vero Roterodamense sit spectandum ? Respondeo, licet

communiter spectetur statutum loci, ubi boua immobilia sita

sunt, quoad successiones tarn ab intestate, quam ex testamento,
uti idipsum fuit probatum per 11. et DD. allegatos disquisitione

superiori, et locus statuti, quoad bona mobilia, ubi defunctus

habuit domicilium
; Quia tamen secundum jura Aesdonica et

Scabinica id speciale est, ut quoad bona mobilia spectetur loci

statutum, ubi quis defungitur : ideo non secundum jus Rotero-

damense, sed potius Leidense, pater ratione mobilium filio

succedet. Nisi tamen, qui casus notandus est, pupillus vel sine

tutorum consensu, seu cameras pupillaris, sese Leidam con-
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tulerit
;
et id ipsum videatur in fraudem statuti factum. Quo

casu statutum Eoterodarnense suas vires obtinere deberet.

Consultat. juriscons. Batav. part. 1. consil. 152. per ibidem allc-

gatos. Bartol. Panormit. Boer Mascard. vid. casum similem in

causa testati apud Peckium de Testam. Conjug. lib. 4. cap. 29.

num. 2. Groenweg. in notis ad Grot, introd. jur. Ifoil. libr. 2. part.
26 in fin. vid. ct in simili Christ. Roderiburck d. tract, cap. 1.

num. 5. et cap. 2. part. ult. tit. 2. Simon van der Leeuwen Paratit.

jur. noviss. lib. 3. part. 3. cap. 4. num. 3.

11. Verum, quid de nominibus et actionibus statuendum erit?

Respondeo, quia proprie loquendo, nee mobilium nee immobi-
lium veniunt appellatione. Etiam vere non sunt in loco, quia

incorporalia. 1. 3. in init. D. pro socio.
1

I. Gajus. 86. in princ. D.

leg. 2.* init. instit. de Rebus corpor. ct incorp.
3 Ideo non sine

distinctione res temperari poterit. Ant igitur realis erit actio,

tendens ad immobilia et spectabitur statutum loci situs im-

mobilium. Aut erit actio realis spectans mobilia, et idem
servandum erit quod de mobilibus dictum est. Aut erit actio

personalis sive ad mobilia, sive ad immobilia pertinens; quae
cum inhaereat ossibus personae, statutum loci creditorum aesti-

mari debebit. 1. si quis ergo casus. D. de Pecid.
4

/. 3. D. pro socioJ"

1. 47. 2. D. Admin, tutel* I. 100. D. de solutJ Alex. cons. 16.

libr. 1. n. 2. 3. Peck, dc Testam. Conjug. libr. 5. c. 30. n. 3.

Petrus Wescmb. cons. 1. n. 67. Mev. gua'st. Prwlim. 6. ad jus
Lubec. n. 25 et seg. Michael Nizol. Alleg. 19. n. 55. vid. Sand.

4. tit. 4. des. 6. per tradita d Covarr. 2. variar. Resol. 3. Christin.

vol. 2. decis. 60. Decis. Capell. Tholos. 316.

12. Nonnunquam tamen quantum ad onus administrationis,
curam et sollicitudineni, ex patrimonio loci contractus ceusen-

tur, vel ejus loci, in quern destinata est solutio, de quibus in

seqq. vid. tamen Salicet. ad 1. 1. Cod. Sum. Trinit. n. 14. in med.

13. An quod de actionibus, etiam de annuis reditibus statu-

endum erit, quos moriens in diversis reliquit Provinciis, ubi

variant, statuta ? Respondeo, licet Besoldus illorum nomine
velit neminem dici posse subjectum : quia tamen adinstar

actionum vel mobilibus vel immobilibus annumerari poteruiit,
etiam adhibita subsequent! distinctione terminanda erit quosstio.

Vel enim talium redituum nomine sunt affecta immobilia, id

est super immobilibus sunt constituti, et immobilibus erunt

adscribendi, adeoque statutum loci situs spectabitur, vel im-

mobilia affecta non sunt illis reditibus, tumque mobilibus

poterunt accenseri, atq. ;
adeo statutum loci personse, cujus illi

sunt reditus, inspici debebit.

1
Dig. 17. 2. 3. pr.

2
Dig. 31. 1. 86. pr.

3 Inst. 2. 2. 2.
4
Dig. 15. 1. 16. 5

Dig. 17. 2. 3.
G
Dig. 26. 7. 47. 2.

7
Dig. 46. 3. 100.
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An vero reditus aunui a Provinciis, vel civitatibus debiti,

immobilibus sint aimumerandi, non id ausim affirmare, licet

sint qui id tueantur
; quod ea sententia curiarum arrestis sit

confirinata. Etiam nupera ordin. Ultraj. decis. Ann. 1659,

April 14. artic. 12. Malim tamen (neque enim hsec ordin.

nostrorum constitutio ubique obtinet) distinguere inter illos

reditus, quorum nomine 40. nunimus solvitur, et quorum no-

mine nihil penditur. Ut illi immobilibus, hi mobilibus sint

annumerandi. Arg. I. pen. Cod. Agricol. Censit. vid. Boer, qucest.

119. Sneidwin. ad retinendce. instil, de interdict, n. 7 et seq.

Gail. 2. obs. 11. Eadelant. decis. Cur. Ultraj. 88. et 116. Petrum
Wesemb. Consil. 1. Qui tamen inter praeteritos et futures

reditus distinguit. n. 53 et seqq. Vid. Anton. Matth. tract, de

Auction, libr. 1. cap. 3 in Jin. Cliristin. vol. 2. decis. 61. Roderib.

de Jure Conjug. tit. 2. c. 2. p. 34. 35. n. 3. Paulo aliter Peck. libr.

5. de Testam. conjug. cap. 30. n.fin. in fin. ibique varii.

14. Quando autem actiones vel reditus annui vel servitutes

et jura, mobilium aut irnmobilium nomine veniant, explicat
Gabriel comm. opin. libr. 6. de verb, signif. concl. 7. 8. Et quaenam
mobilibus vel immobilibus sint annumeranda ? Determinant
varii : ut Tiraquell. de jure Primogen. q. 47. 48. 49 usque ad p.

64. versum Chassan. ad Burgund. Rubric. 10. 1. verb, son

heritage n. 8. Argentr. ad Brittann. artic. 60. Gloss. 3. n. 7.

Ann. Robert. 3. Judic. 9. Francisc. Sarmient. 6. select, interpr. 15.

Choppin. de Moribus Paris, libr. 1. tit. 1. per totum. Jolian. le

Cerier. de Primogen. q. 6. 7. 8. 9. libr. 2. Montan. de Tutel. c. 33.

n. 123. Barbos. collect, in Cod. ad 1. 14. n. 5. 8. Cod. Sacros.

JEccles. Tessaui\ decis. 160. Cujac, Parat. Cod. in quibus cans,

ctssat. long, tempor. prcescr. ad tit. 2. libr. 1. feud. Goris ad con-

suet. Velav. c. 13. art. 4. gloss. 1. p. 210. et c. 14. p. 213. Zoes. D.

Rer. divis n. 5. 6. et D. Adq. Domin. n. 74. Herbajus. Rer. quot.

c. 18. Mev. ad Lubec. part. 1. qu. 6. n. 25. et libr. 1. tit. 10. art.

6. n. 70. Anton. Matth. disp. 2. de Servit. n. 6.

SECT. IX. CAP. II.

1. Quid si quis testctur in loco domicilii, adhibitis solemnibus

loci, ubi res sita ?

2. Quid si quis testetur secundum sui loci solemnia ?

3. Quid si forensis secundum loci statutum testamentum condat,
ubi tantum hospitatur ?

4. Quid si wi fraudem statuti alibi testamentum condat ?

5. Quid si forensis cum virgine matrimonium ineat, an contra-

licre censcbitur secundum statutum patrice virginis?
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6. Quid si de luc.ro dotis contentio, cujus loci spectandum erit

statutum ?

7. Quid si maritus domicilium transtulerit, an prioris an

posterioris spcdandum erit statutum ?

8. Quid si statutum loquatur de hypotliecd, competcnti uxori in

mariti bonis ?

9. Quid si de contractibus proprib dictis eorumque solemnibus

contentio ? Ubi et varice exceptioncs.
10. Quid si de contractus naturd, deque Us, quce eum comi-

tantur, sit contentio ?

11. Quotuplex sit locus contractus ?

12. Quis locus spcctandus ratione effectus seu complement
contractus ?

13. Quid si alternative in plura loca destinata sit solutio ?

14. Quid si de litteris cambii incidat qucestio ?

15. Quid si de valore nummorum contentio ?

16. Quid si credita sint 10 dolia vini Aurelianensis, Amstero-

dami solvenda ?

17. Quid sipupillo dandus sit tutor ?

18. Quid si curator bonis dandus ?

19. Quid si rationes sint reddendce ?

20. In integrum restitutione petitd, quale statutum spectandum?
21. Quid si mulier adversus dotem velit restitui ?

1. Verum, quid de Solemnibus in negotiis adhibendis

statuendum erit si locorum statuta discrepent ? Finge quem-
piam testari in loco domicilii adhibitis solemnibus rei sitae, non
sui domicilii, valebit ne testarnentum ratione bonorum alibi

sitorum ? Resp. quod non. Neque enim aliter testamentum
valere potest, quam si ea servetur solemnitas, quam requirit
locus gestionis. Argum. 1. fin. Cod. Testam? I. 1. Cod. Ema.nc?

Gritdelinus de jure noviss. libr. 2. c. 5. Perez. Cod. de Testam. n.

21. vid. Mev. gucest. Prcelim. 6. n. 8. ibique alii. Roderib. de jure

conj. c. 3. tit. 2. n. 2. et c. 4. tit. 2. n. 4.

2. Quid si quispiam testetur secundum solemnia sui loci,

puta coram notario et duobus testibus, an vires capiet testa-

mentum ratione bonorum extra territorium statuentis jacen-

tium, puta in Frisia, ubi plures solemnitates requiruntur ? Aff.

Idque procedit sive testator domicilium prius retinuerit, sive

alio transtulerit. Arg. /. fin. Cod. Testam? I. fin. D. Testam..

MilU* 1. 27. Cod. Donat.b
Gail. 2. obs. 123. Mynsing. 5. Observ. 20.

Salicet. Cod. Summ. Trinit. 1. 1. n. 8 in Jin. Gabriel, comm. opi/i.

libr. 6. de Consuet. concl. 2. ibique varii, cum limitationibus.

Baptista Villalobos in torn. comm. opin. verb, statutum. p. 354.

1 Cod. 6 23. 31. 2 Cod. 8. 49. 1.
3 Cod. 6. 23. 81.

*
Dig. 29. 1. 44. 5 Cod. 8. 24. 27.
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Johannes Bertacliin. de Episcop. libr. 4. part. 2. qucest. 18. n. 45.

Peck, de Testam. conjug. libr. 4. c. 28. n. 9. Covarr. de Sponsal.

p. 2. c. 7. fi. 8. Mattli. Stephani. 1. c?e jurisd. c. 33. ft. 54. Bocer.

class. 1. fep. 3. ft. 43. Gilken. ad 1. 1. CW. Summ. Trinit. n. 16.

58. Burgund. ad cons. Flandr. tract. 6. Radel. decis. 126.

Hwnon. ad instit. disp. 7. n. 5. Zoes. D. qui Testam. facere poss. n.

49. Perez. Cod. de Testam. n. 22. Rodenb. de jure conjug. p.
alter, tit. 2. cap. 3. ft. 1. Dessel. in notis ad Zoes. instit. de Testam.

ordin. ft. 16. vid. Fachin. diss. 5. centr. 91.

3. Quid si forensis secundum loci statutum testameritum

condat, ubi tantum hospitatur, an valebit alibi, ubi vel im-

mobilia, vel domicilium habet ? Respondeo, quod ita. Cum enim
hie agatur de actus solemnitate, quae quoscunque obligat in loco

negotium aliquod gerentes, etiana obligabit forensem ibi dis-

ponentem, si suam dispositionem, vel suuni actum velit utilem;
licet non prsecise liget euudem. Statutum quippe circa

solemnia nee est in rem, nee in personam, sed mixti generis :

quod etiam obligare forensem ibi, ubi quid gerit, in capite de

statutorum divisione fuit explicatum. Nisi tamen privilegii
loco aliquid datum sit civibus, exclusis extraneis. Arg. I. 7.

D. de Reg. jur.
1

1. ult. D. Testam. Milit.
2

1. ult. Cod. de Testam?

Bartol. in I. 1. Cod. Emanc. liberor. Alexand. consil. 44. vol. 5.

Gail. 2. obs. 123. Boer, ad Bit-uric, tit. 8. 4. p. 119. post Bartol.

Baldum. aliosque. Sichard. in I. 9. Cod. de Testam. n. 10. Bocer.

class. 1. disp. 3. ft. 43. diss. Oldrad. consil. 248. Cujac. 14. obs. 12.

Burgund. ad Cons. Flandr. tract. 6. Besold. ad 1. 9. tit. 1. libr. 1.

D. n. 5. 6. Gotliefr. ad 1. ult. D. de Jurisd. Gilken. ad I. 1. Cod.

Summ. Trinit. n. 60.

4. Si tamen quispiam, ut evitaret solemnitatem loci sui

domicilii, in fraudem talis statuti extra territorium se conferat,

ejus testamentum non valere, existumarem. Aretin. Bald, et

alii apud Gabriel. Commun. Opin. libr. 6. de Statut. conclus. 8. n.

21. 22.

5. Verum ad pacta et contractus memet conferam
;

-Ubi

principio inquireiidum, de pacto sen contractu nuptiali, an si

forensis matrimonium ineat cum virgin e non suse civitatis,

contrahere censeatur, secundum suae patriae. statuta, an domicilii

virginis ? Eespondeo, quia mulier quee in matrimonii leges

consensit, judicatur respicere domicilium mariti, in quod
deducenda

;
et non simpliciter dicitur quis esse in loco, in quo

corporaliter consistit, sed in quern fertur animi destinatione,

quomodo et domicilium mutari dicitur. Potius secundum
illius domicilii leges censebitur contraxisse, quam secundum

leges loci ubi ipsa viro jungitur et domicilium habet. Nisi

tamen maritus in domicilio uxoris contrahat animo ibidem com-
1
Dig. 50. 17. 7. 2

Dig. 29. 1. 44. 3 Cod. 6. 23. 31.
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morandi, quo casu forte pro natural! cive censendus. Vel nisi

expresse pactis antenuptialibus aliter fuerit conventum. I. niMl.
2. D. Captiv.

1

1. 65. D. de judic? ubi Costal. Argum. I. 35. 3. D.
licered. instit.

3
1. 32 in fin. D. de Pignor. et Hypoth? I. 1. 32. D.

depos* DD. varii apud Lambert. Goris Adv. juris part. 1. c. 6. n.

3 et seq. Earbos. ad I. 19. proinde. in artic. de foro Origin. D.

judic. n. 9. 10. 11. et fin. d. 1. 19. n. 70 et seqq. et ad I. 65. D.

judic. ubi varies limitationes.

6. Quid si contentio de lucro dotis incidat, an spectandum
erit statutum loci contract! matrimonii, si quidem ibidem pacta

nuptialia concepta, an domicilii mariti ? Eespondeo, et si forte

prima fronte videretur dicendum iuspici oportere locum con-

tractus, quod ei sese videantur subjecisse contrahentes : quia
tamen in casu proposito, non tam agitur de ipso contractu,

quam contractus executione, seu de loco, ad quern respexere
contrahentes, is autem sit locus domicilii mariti, cui sese mulier

subjecit ;
etiam statutum domicilii mariti respici debebit.

Idem quod dicendum, si marito, vel uxore praedefuncta, inter

superstitem et hseredes defuncti, bonorum divisio sit institu-

enda. /. 65. D. judic.
2

1. contraxisse. D. Oblig. Action.
6

ibidemque
Gloss, fin. 1. ult. Cod. de incolJ I. 1. Cod. de Mulier. et in quo loc?

Alexand. vol. 1. libr. 3. cons. 100. n. 8. Covarr. de Matrim. p. 2.

c. 7. in princ. n. 5 et seq. Campeg. de dote. p. 5. q. 20. n. 3. ibique
alii. Myns. 4. obs. 82. Surd, decis. 226. Vivius in torn. comm.

opinion, libr. 17. verb, statutum. p. 341. Everhard. consil. 78.

Gomes, ad I. Tauri. 50. n. 75. ubi hdbet aliquot limitat. Gars, de

acqucest. Conjug. n. 140 et seqq. vid et Argentr. ad Brittann.

artic. 218. gloss. 6. n. 33 et seqq. et potissimum n. 45. ibique DD.
Zoes. D. de Pact. Dotalibus. n. 14. Perez. Cod. Rei Uxor. Actione

n. 16. Barbos. ad 1. 65. D. judic. Ut tamen Jason, in. I. 1. Cod. de

Summ. Trinit. n. 24. illam communem opinionem in septem
casubus limitet. Bartol. Purpurat. Gilken. prolixe in d. I. 1. Cod.

init. et n. 27 et seqq. ex prof. Roland a Valle de lucro dot. vid.

Andr. ab Exea. in c. agnoscentes. de Constit. torn. 2. p. 254. n. 45.

ft Vincent. Caroc. in c. cum quid, de Reg. jur. in 6. p. 2. limit. 6.

Tom. 5. p. 980. et q. 1. n. 10. p. 962. in Repert. jur. canon.

7. Quid si maritus alio domicilium postmodum transtulerit,

eritne conveniendus, secundum loci statutum, in quern post-
remum sese recepit ? Non equidem. Quia non eo ipso, quod
domicilium transferat, censetur voluntatem circa pacta nuptialia
mutasse. Argum. I. 22. D. Prob.

9 Nisi eadem solemnitas in

actu contrario intercesserit. Arg. I. 35. D. Reg. jur.
10

Gilken. ad

1
Dig. 49. 15. 2. 2

Dig. 5. 1. 65.
8
Dig. 28. 5. 35. 3.

4
Dig. 20. 1. 32. s

Dig. 16.3. l.32. Di. 44. 7. 21.
7 Cod. 10. 39. 9. 8 Cod. 10. 62. 1. Dig. 22. 3. 22.
10

Dig. 50. 17. 35.



488 APPENDIX III.

init. tit. Cod. Sum. Trinit. n. 32 et seqq. Accedit, quod ilia

pacta solus mutare nequeat maritus : id quod tamen posset, si

per emigrationem in alium locum, ea mutarentur. Est quippe
in ejus solius potestate, invita uxore, alio sese conferre. 1. 4.

Prqficisci. D. Off. Procons. 1
/. 22. si maritus. D. Solut Matrini?

Ne dicam, spectari non debere in pactis antenuptialibus, in-

certum migrationis eventum
; adeoque nee ab eventu incerto

ipsa dependere, de quo per contrahentes ne quidem fuit cogi-
tatum. I. 9. fin.D. Trans.3

8. Quid si statutum loquatur de hypotheca in mariti bonis

uxori competenti; spectabiturne locus domicilii mariti, an
contracti matrimonii, an rei sitee ? Eespondeo, quia Bona
mobilia sequuntur domicilium debitoris, quod ibidem esse

intelligantur, quoad ilia spectabitur, locus habitationis mariti.

Quia vero immobilia reguntur locorum statutis, ubi sita
;
etiam

quoad ea, si de sestimanda hypotheca, aut de privilegiis inter

hypothecarios agatur, non inspiciendus erit locus domicilii, vel

debitoris, vel creditoris, verum locus statuti, ubi jacent per I.

ult. D. jurisd. Burgund. ad Consuet. Flandr. tract. 1. n. 6. 7.

Campeg. de dote. Septim. vol. Tract. Argentr. ad Brittan. artic.

218. n. 45. Sanden de feud. Gelr. tract. 1. tit. 3. c. 2. n. 4.

Anton. Mattli. de Auction, libr. 1. c. 21. n. 35 et seq. et num. 41.

Rodenb. de jure conjug. tit. 2. c. 5. n. 16. Dessel. in not. ad
Zoes. instit. de Testam. ordin. n. 16.

9. Quid si de contractubus proprie dictis, et quidem eoruni

solemnibus contentio
; quis locus spectabitur ;

an domicilii

contrahentis, an loci, ubi quis contrahit ? Eesp. Aff. Posterius.

Quia censetur quis semet contrahendo, legibus istius loci, ubi

contrahit, etiam ratione solemnium subjicere voluisse. Ut

quemadmodum loci consuetudo subintrat contractum, ejusque
est declarativa, ita etiam loci statutum. I. 31. 20. D. ^Edil.

Edict* 1. 1. Cod. Emancip. liber.
b

I. 32. D. de leg.
6

I. semper
34. D. Reg. jur.

7
I. 8. Cod. 18. locat* Bartol. ad I. 1. Cod.

Sunim. Trinit. n. 13. Bald. n. 93. Salicet. Cod. eod. n. 8 in Jin.

Alcxand. vol. 3. consil. 100. n. 15. Cravett. consil. 271. Chassan.

ad consuet. Burgund. Rubric. 4. 2. verl>. secundum generalem
consuet. n. 1 et seq. Barbos. ad I. Juzres dbsens. proinde. D.

judic. n. 74. et ad I. 65. eod. n. 104. Anton. Matth. de Auction,

libr. 1. c. 21. n. 37.

Excipe 1. Si Princeps alibi contrahat, ut qui juris solemni-

bus est solutus. $fin. in Jin. instit. injust. Rupt. irrit. tcstam.
9

1. 31. D. de leg.
10 Post Roman, consil. 444. n. 10. Menoch. 3. Prces.

1
Dig. 1. 16. 4. 2. 2

Dig. 24. 3. 22. 7. 3
Dig. 2. 15. 9.

4
Dig. 21. 1. 31. 20. 5 Cod. 8. 49. 1. 6

Dig. 1. 3. 32.
7
Dig. 50. 17. 34. 8 Cod. 4. 65. 8. 18. 9 Inst. 2. 17. 8.

10
Dig. 1. 3. 31.
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44. n. 19. Roel. a Valle de luc.ro dot. q. 84. n. 7. Mascard. de

interpret, statut. concl. 7- n. 49.

Neque enim Princeps statute 4 se approbate ligatur. Bartol.

in 1. Lucius Titius. 2. D. fideic. libert. ego in cap. de Effect.

statiLtor. Nisi tamen sponte semet loci solemnibus subjicere
voluerit. Arg. Jin. et I. 4. Cod. de leg. Menoch. 2. Frees. 5. n. 2.

Excipe. 2. Si contractus coram Principe fuerit celebratus, ant

forte in gratiam Principis. Ratio prioris est, quia sua prse-

sentia supplet omnes juris solemnitates. /. 19. in init. Cod. de

Testam. 1 Piatio posterioris est, favor et Privilegium Principis.
Sic enim Principi donatio facta non eget insinuatione licet

quingentos aureos excesserit. Nov. 52. c. 2.

Excipe 3. Nisi quis, quo in loco doinicilii evitaret molestam

aliquam vel sumptuosam solemnitatem, adeoque in fraudem
sui statuti nulla necessitate cogente alio proficiscatur, et mox
ad locum domicilii, gesto alibi negotio, revertatur. Mascard. d.

tract, concl. 6. n. 134. post. Aretin. cons. 54.

Excipe 4. Nisi etiam extra locum doinicilii velit uti statuto

sua3 patriae favorabili, quoad solenmia
;
turn forte contractus alibi

ita gestus, ubi alia solemnia erant adhibenda, ex aequo et bono
in patria, sustineretur. Bartol. in I. imperatores iidem re-

scripserunt. D. Ad Munic. Masc. d. tract, concl. 6. n. 114.

Atque hsec eadem, quse de contractibus dicta, etiam testa-

rneutorum solemnibus applicari poterunt : excepto response
secundo exceptionis sccundce. per Jin. Instit. de injust. Riipt.
irrito? vid. Jason, vol. 1. cons. 48. Matth. Gribald. in torn. comm.

opin. libr. 17. verb, statutum. p. 332. Gilken. ad init. Cod. Summ.
Trinit. n. 15. 16. Gail, 2. ols. 123. Myns. 4. obs. 82.

10. Quod si de ipso contractu quseratur, seu de natura ipsius

contractus, seu iis que ex natura contractus veniunt, puta

fidejussione etc. etiam spectandum est loci statutum, ubi con-

tractus celebratur, per 11. anteriores : quod ei eontrahentes

semet accommodare prsesumantur. adde 1. 6. D. de Evict.
3
Bartol.

loc. sit. n. 16. Alexand. vol. 2. cons. 37. col. 2. et column. 4. ad

Jin. Surd, decis. 13. n. 6. Chassan. ad Burg. rubr. 4. 2. verb. cit.

Merul. Prax. civil, libr. 4. dist. 4. sect. 3. tit. 4. c. 3. n. 17.

Mevium ad Lubecens. quaist. Prcel. 4. n. 10.

Nisi tamen cum aliquo contrahens, sciat eum statini reces-

surum esse, quo casu talem conveniri in loco contractus non

oportet, nisi pro his qure statini quis tradere tenetur. Aut nisi

expresse promisit se ibi soluturum. Post Alex. cons. 89. n. 1.

libr. 7. Barbos. ad I. 19. proinde. D. judic. n. 94. ibique plures.
et. n. 114. n. 134. 135. Aut nisi etiam quis reipublicte causa

transit per locum contractus, ut si sit legatus ; quo casu nee in

loco contractus convenietur. d. loc. n. 136.
1 Cod. 6. 23. 19. 2 Inst. 2. 17. 8.

3
Dig. 21. 2. C.
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Id quod etiam referri poterit ad onera contractnum, puta

gabellas, et similia solvenda in loco, ubi gestum est negotium,
licet res vendita alibi sita. Bald. I. 1. n. 3. Cod. Contr. Ernpt.
et alii multi apud Earbos. ad I. 19. proinde D. de Judic. n.

77 et seqq.

Nisi expresso statuto cautum sit ut gabellae in loco traditionis

vel consummationis contractus siiit solvendae. Barbos. d. I. n.

84 et seqq.

Vel nisi distincta sint territoria, quse uni Principi non

parent.
11. Ne tamen hie oriatur confusio, locum contractus duplicem

facio, alium, ubi fit, de quo jam dictum, aliuna in quern des-

tinata solutio. Ilium locum verum, huuc fictum appellat
Salicet. in I. 1. Cod. Summ. Trinit. n. 4. Uterque tamen recte

locus dicitur contractus, etiam secundum leges civiles, licet

postremus aliquid fictionis contineat. Barbos. ad I. 19. ^fin.n.
6. 16. D.judic.

12. Hinc ratione effectus, et complementi ipsius contractus,

spectatur ille locus, inquem destinata est solutio
;
id quod ad

modum, mensuram, usuras, etc. negligentiam et moram post
contractual initum accedentem, referendum est. 1. 21. D. oblig.

Action}- ibique Gothefr. 1. 1. in Princ. D. de Usur.
2

ibique Gloss. I.

1. 2. 3. D. Rebus auct.judic.poss* 1. 8. 18. 19. Cod. locat.
4

I. 22. D.

de Rebus credit.
5

1. Semper in stipulat. D. Reg. jur.
6

I. in hac. D.

Tritic. action.
7

1. 65. D. de judic* In qua lege, meo judicio, nih.il

speciale. Bartol. Purpur. Salic, in 1. 1. Cod. Summ. Trinit.

Gilken. ibidem, n. 22. 28. 29. Mascard. tract, all. concl. 7. n. 75.

vid. Barbos. prolixe in I. hceres absens. 19. proinde. D. judic. n.

57 et seqq. et n. 63 et seqq. et Jin. ibid. n. 9. 10. 11. 12 et seqq.

et ad. I. 65. eod. n. 105.

13. Quid si alternative in plura loca destinata sit solutio, sic

ut electio sit actoris ? Spectabitur statutum loci ubi quid

petitur, si modo vel ibi reperiatur debitor, vel habeat ibidem

domicilium. 1. 4. D. Condict. Tritic? I. 2. 3. D. quod certo loco}

1. 22. D. Rebus credit}^ Jin. de hceret. Bartol. loc. alleg. n. 18.

Salicet. ad I. 1. Cod. Summ. Trinit. n. 5.

14. Quid si de litteris cambii incidat qusestio, quis locus erit

spectandus ? Is spectandus est locus, ad quern sunt destinatse,

et ibidem acceptatas. Argum. 1. qui autem. in Jin. D. Constit.

PecunP gloss, in I. 1 verb, et per litteras. D. Contrail. Ernpt.
1 *

Masc. tract, all. conclus. 7. n. 72.

1

Dig. 44. 7. 21. 2
Dig. 22. 1. 1. 8

Dig. 42. 5. 1. 2. 3.
4 Cod. 4. 65. 8. 18. 19. 5

Dig. 12. 1. 22. 6
Disr- 50. 17. 34.

7
Dig. 13. 3. 3. 8

Dig. 5. 1. 65.
9

Di<?. 13. 3. 4.
10

Dig. 13. 4. 2. 3. n
Dig. 12. 1. 22. 12

Dig. 13. 5. 4.

13
Dig. 18. 1. 1. 2.
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15. Quid si in specie, de nummorum aut redituum solutione

difficultas incidat, si forte valor sit immutatus, an spectabitur
loci valor, ubi contractus erat celebratus, an loci, in quern
destinata erat solutio ? Eespondeo, ex generali regula, spec-
tandum esse loci statutum in quem destinata erat solutio. per d.

I. 22 in Jin. D. Rebus credit.^ 1. 3 in Jin. D. Rebus auct. jud. Poss.
2

1. Jin. D. Tritic. Action? 1. 3. 3. D. Action. Empt? Bald. Angel.
in 1. si fundus. D. Evict, et Bald, in I. queer"0. D. Solut. et in

Autli. quas actiones Cod. Sacros. Eccles. Nicol. Everhard. consil.

78. post Cyn. Allericum. de Rosat. Alex, immol. Jason, n. 9. 10.

16. Quid si credita sint decem dolia vini Aurelianensis, alibi

puta Amsterodami reddenda; inque diversis locis, diversse

sint mensurae
;

an doliorum rnagnitudinem ad normam
Aurelianensium an Amsterodamensium exigemus ? Id est, an

respiciemus statutum loci contractus, an destinatse mensura-
tionis ? Besp. affirmando prius. vid. 1. contraxisse. D. oNig. et

action.* 1. 100. D. solut.
6

I. semper in stipulat. D. Reg. juris.
1
ibi

Decius et Cagnol. Roeland. a Voile Consil. 100. n. 7. lib. 3. Masc.

libr. all. Conclus. 7. n. 26. Alex, consil. 160. n. 15. vol. 3. Ever-

hard, d. consil. 78. p. 240. n. 10 et seqq. Burgund. tract. 4. ad
cons. Flandr. n. 28. Anton. Matth. disp. de mutuo. n. 15. et in

simili. tract, de Auction, libr. 2. c. 4. n. 33 et seqq. Wissenb. disp.

Pand. 24. part. 1. vid. Solutas objectiones apud Everh. d. consil.

n. 30. 40. Gilken. ad I. 1. Cod. Summ. Trinit. n. 23. 24. 25 :

Vid. et prolixe per omnes casus hanc circa cojitractus matcriam
dcdncentem. Gabriel. Comm. opinion, lib. 6. tit. de Consuet. con-

clus. 1. et 2. ibique II. et DD.
17. Verum a contractibus proprie sic dictis, me con feram ad

quasi contractus, et quidem tutelae, vel curatelse. Ubi sequentia
examinanda. Quid si pupillo dandus sit tutor, illene dabit,

ubi pupillus domicilium habet, an ubi bona pupilli immobilia
sita sunt ? Eespondeo, Quamvis regulariter ab illo Magistratu
detur tutor, ubi pupillus domiciLium habet, ubi parentes
habitarunt

;
etiam qui dat tutorem, eum primario personae, non

rei dedisse, censeatur
; adeoque is qui simpliciter datus est, ad

res omnes etiam in diversis Provinciis sitas, datus intelligatur ;

Id quod plerumque jure Bomano obtinebat, quo diversarum

Provinciarum Magistratus uni suberant Imperatori. Ne tamen
videatur Judex domicilii quid extra territorium fecisse, non

praejudicabit Judici loci, ubi nonnulla pupillaria bona sita, quin
et tutorem pupillo ratione illorum bonorum, soil, immobilium,
ibidem recte dederit. Unde etiam si de pnediis minorum
alienandis contentio

;
si quidem in alia sita sint Provincia,

1
Dig. 12. 1. 22. 2

Dig. 4-2. ft. 3.
3
Dig. 13. 3. 10.

4
Dig. 19. 1. 3. 3. 5

Dig. 44. 7. in. Dig. 46. 3. 100.
7
Dig. 50. 17. 34.
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tutius egerit tutor qui datus est in loco domicilii, si decretum
ab utroque Judice curet interponi, et domicilii pupilli, et rei sitae.

4. Instit. qui testam. tutor.
1

1. 12. 1. 13. /. 14. Gfothefr. ad Jin. d. I.

12. D. Testam. Tutel.
2

I. 27. in init. D. Tutor, et Curat. dat.
3

1. 10.

4. D. de fixcus. Tutor* 1. 21. 2. D. eod. I. 30. 1. D. eod* Gothefr. in

d. 1. 30. I. unic. Cod. Ubi tutor. petat.
b

/. 5. 12. D. de Rebus

eoi*um qui sub Tutel.
6
Gothefred in lit. c. ibidem. 1. 16. Cod. de

Freed. Minor. 1 Alexand. vol. 1. consil. 128. n. 3. 4. Guietir. de

Tutel. p. 1. c. 16. n. 19. Gratian. discept. Forens. torn. 3. c. 555.

allegati apud Perez. Cod. Ubi pet. tutor, n. Jin. et Cod. de Freed.

Minor, n. 6. Vid. Gothefr. in not. ad I. ult. D. Jurisd. Gail. 2.

obs. 123. Burgund. ad Cons. Flandr. tract. 2. n. 18. 20. Montan.

de Tutel. cap. 20. n. 8. et cap. 4. n. 20 et seqq. Anton. Matth.

de Auction, libr. 1. c. 7. n. 10. Vid. et Carpzov. part. 3. const-it.

12. def. 13. Mornac. ad 1. unic. Cod. Ubi de hcered. Zutphen

Practijck. tit. Arrest, n. 7.

18. Quid si Curator bonis dandus sit, Debitore forte bonis

cedente, vel latitante, vel sine hserede decedente
;
an conveni-

endus Judex domicilii debitoris, an bonorum ? Eespondeo, et

si non negavero, uti post dicetur, Judicem domicilii a creditor-

ibus conveniendum esse; si tamen agatur de curatore bonis

dando, existumarem eundem quidem dari posse bonis imnio-

bilibus, ibidem sitis, non tamen alibi, invito Judice loci. Jussus

enim vel praeceptum Judicis, se non extendit ultra limites

ejusdem jurisdictionis. Arg. II. alleg. et 1. ult. D. Jurisd. I. unic.

Cod. Ubi de Possess.
8

I. cum unus. 12. is qui possidere. D. de

Rebus auctor. Judic. Possid.
9
Gail. 2. obs. 130. n. 13. Mevius ad

Lubecens. libr. 3. tit. 1. 10. n. 51. Anton. Matth. tractat. de

Auction, libr. 1. cap. 7. num. 10. in init. et c. 11. num. 80 in

fin.
10

19. Quid si rationes vel h, tutore, vel a curatore sint reddendae,

scilicet si alibi rationes detulerit, ubi forte dornicilium habet,

alibi administraverit
;
an conveniendus ubi domicilium fovet,

an ubi administravit ? Eesp. Afnrmatur posterius si modo
ibidem reperiatur. Quod ex quasi contractu conveniatur, ad

exemplum contractus
; per textus expresses in /. 6. in init. I. 4

in fin. D. de Edend. 1. 19. 1. D. dejudic. I. 45. D. eod.
11

1. 1. Cod.

Ubi de Ratiocin.
12

Argum. 1. 2. Cod. eod. I. cumproponas. Cod. de

bon. Auth. judic.
13 Nov. 151. c. 1 in Jin. Merul. Prax. civil, libr. 4.

dist. 4. sect. 3. tit. 4. c. 3. n. 18. 19. Barbos. ad 1. 19. apud
Labeon. D. judic. n. 6.

1 Inst. 1. 14. 4. 2
Dig. 26. 2. 12. 13. 14. 3

Dig. 26. 5. 27.
4
Dig. 27. 1. 10. 4. 21. 2. 30. 1.

5 Cod. 5. 32. 1.

6
Dig. 27. 9. 5. 12. 7 Cod. 5. 71. 16. 8 Cod. 8. 16. 1.

9
Dig. 42. 5. 12. 10

Dig. 2. 13. 4. 6.
]1

Dig. 5. 1. 19. 1. 45.
13 Cod. 3. 21. 1. 2. 13 Cod. 7. 72. 9.
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Et licet Groeneiveg. ad d. I. Cod. Ubi de Ratiocin. nostris et

Gallorum moribus post Mornac. Christ. Zypaeum. statuat tutorem
rationes reddere teneri coram eo judice,qui eum nominavit,quam-
vis alio loco tutela gesta sit, id tamen de moribus nostris verum
non videtur, per Merul. loc. cit. Negandum tamen non est,

quin in loco domicilii, per actorem possit constringi, ut ibidem
rationes reddat, modo suis sumptibus actor curet, ut eo rationes,

et instrumenta deferantur. d. 1. 4. et 6. Covarr. Practic. qucest.

10. n. 4. Vid. Montan. de Tutel. cap. 39. p. 218.

Caeterum si de ratiociniis publicis agatur, ad utilitatem

publicam spectantibus principaliter ;
curator vel administrator

conveniri poterit in loco ubi administravit, sive ibidem re-

periatur, sive non. Quod in tantum procedit, ut remittendus

sit ad locum administrationis. I. 2. Cod. ubi Ratiocin. 1

I.Jin. Cod.

Ubi de Curiali.
2

Barbos. ad I. 19. 1. D. de Judic. n. 66 et

seqq.

20. Quia vero et pupilli et minores quandoque restituuntur,

hoc in loco occasionern captabo disserendi de Eestitutionibus,
casu quo statuta variant.

In Integrum itaque restitutione petita, cujus loci spectandum
sit statutum anxie quaeritur ? Quod ut clarum fiat, declar-

anduni erit ubi petenda sit restitutio
; tumque facile colligi

poterit, cujus loci statutum veniat considerandum.

Vel itaque in personam agitur, occasione restitution is, atque
adeundus erit judex domicilii ejus, qui convenitur. 1. 2. Cod. ubi

et apud quern.
3 Barbos. in Collect, ad Cod. eod. tit. ad d. I. 2. per

varios ibidem.

Id quod turn procedit, si contractus, cujus ratione in per-
sonam agitur, sit perfectus. Eatio in promptu est : contractti

quippe perfecto, sublata est actio, quae ex contractu oritur
;
ut

cum ex aliqua qualitate rescindi quid petitur, nova actio sit

intentanda. Quae tamen cum personalis sit, in foro ejus, qui
convenitur instituetur; quod actor sequatur ordinarie forum
rei. d. 1. 2. Nisi in loco contractus reurn reperiat actor, ubi et

ilium convenire poterit. vid Gabriel. Comm. opin. concl. 2. n. 7.

tit. de Consuet.

Id quod etiam obtiiiere censent DD. si rescissio petatur im-

plorato judicis officio nobili, uti loquuntur, quod actionis vicem

sustinet. c. Jin. de
offic. judic. Idem etiam obtinere statuunt, si

ad ipsum distractum agatur. Quod actione ex contractu per-

fecto, nequeat agi ad distractum. Ne in unum finem intro-

ducta, et inventa, operarentur ejus contrarium. DD. ad 1. 1. D.

Comm. Divid. Zoes. D. Pro socio. num. Jin. vid Oddum de Rest it.

part. 1. qu&st. 32. artic. 13. post Bartol. Bald. Castrens. in. I. 2.

Cod. Ubi et apud quern.
1 Cod. 3. 21. 2. 2 Cod. 3. 23. 2.

3 Cod. 2. 47. 2.
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Excipe de jure Komano nonnullos casus, qui in foro, seu

consistorio Principis sunt ventilandi. Ut si petenda restitutio

contra libertatem, contra sententiam procuratoris Csesaris,

Vicarii, aut Praefecti urbi, Judicis a Principe dati, contra

duplicem sententiam in minorem latarn. /. 9. ult. junct. I. 10.

/. 18. 1. 2. 4. D. Minor. 1
I. 1. Cod. Ubi et apud quern.

2
I. 3. Cod.

Si advers. Eem. judic.
3 Nov. 113. cap. 1. Azo in summ. Cod. Si

scepius in integr. restit. Postul. Cujac. Parat. Cod. Ubi et Apud
quern.

Quod si contractus sit imperfectus, aget in loco contractus,

qui restitui vult, quia etiamnum durat forum contractus. I. in

contractions. in omni. Cod. Non. Numer. Pecun.*

Qua etiam ratione, de nullitate contractus in loco contractus

agendum esse censent, quod contractum non rite initum fuisse

prsetendatur. per 1. 2. Cod. verb, perfecta. Ubi et apud quern.
5

Bald, in I. prcescriptione, num. 15. Cod. Si contra jus. Tessaur.

Decis. Pedem. 14. Barbos. ad 1. hceres absens. proinde. D. de

judic. num. 21. 22. 23 et seqq.

Quam etiam decisionem extendere solent ad casum, quo
agitur ad observantiam ipsius contractus, qui nondum est

consummatus. Arg. 2. instit. de Donat. 6
1. 11. 1. 2. D. Action.

EmptJ Bald. Castrens. in 1. 2. Cod. Ubi et apud quern.

Vel denique agitur in rem actione, idque ad rei restitutionem,

tumque petenda restitutio in loco domicilii ejus qui convenitur,
vel rei sitse. I. 13. Jin. D. Minor.* I. ult. Cod. Ubi in rem actio?

Duaren. hoc tit. cap. 3 in Jin. et tit. Cod. Ubi et apud quern. Id

quod moribus Franciae obtinere, post Rebuff, in tit. de Restit. in

integr. num. 19. et 20. et art. 1. gloss, num. 40. tenet. Oddus de

Restit. qucest. 32. part. 1. artic. 13. n. 116. De nostris moribus

idem amrmat. Sanden libr. 1. tit. 15. def. 1. vid. et Mejerum
colleg. Argentor. tit. de in integrum Restit. num. 20.

Quid si restitutio petatur adversus sententiam, vel rem judi-

catam, an petetur a Judice a quo, an potius a Judice ad quern ?

Eesp. prior amplectenda sententia, si aliquid in primo judicio

actitatum, contra quod quis velit restitui. Posterior tenenda,
si aliquid acciderit in secundo judicio, adversus quod restitui

velit actor. Ut tamen secundurn DD. coram judice superiori
restitutio utroque in casu possit peti. vid. D. Bartol. Bald, in

1. prceses. Cod. de Appellat. Capell. Tholos. dccis. 393. Aliosque
multos apud Oddum de Restitut. part. 1. qucest. 32. artic. 16. per
totum.

Assignavi locum judicii, qui spectandus, assignandum statu-

tum, quod respicere judicem oportet in judicando. Vel itaque

1
Dig. 4.4.9. 10. 18. 1.2. 4. 2 Cod. 2. 47. 1. 3 Cod. 2. 27. 3.

4 Cod. 4. 30. 14. 4.
5 Cod. 2. 46. 2. 6 Inst. 2. 7. 2.

7
Dig. 19. 1. 11. 1.2. 8

Dig. 4. 4. 13. 9 Cod. 3. 19. 3.
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agitur in ipsa restitutione de iis negotiis, quas contractus

spectant solemnia, vel quse causse momentum, id est, ipsuui
contractum. Si prius, sic ut quis restitui velit propter solemnia

in contractu non servata, unde grande damnuni pateretur,
restituetur ex generali clausula" ex forma statuti, ubi contractus

erat celebratus. Arg. 1. 1 in Jin. D. ex quibus cans. Major^ I. 6.

D. Eviction? Alexand. 2. consil. 37. n. 3.

Quid si restitui velit, propter damnurn ex ipso contractu

proveniens, tune erit restituendus, non secundum statutum loci,

in quern destinata est solutio, sed loci celebrati contractus, si

rnodo ibidem causa sit data distractus, seu restitutionis. Bartol.

in 1. 1. Cod. Summ. Trinit. n. 20. 28. Mascard. conclus. 7. n. 36.

de statutor. interpret.

Quod si quis ex post facto restitui velit, qui lassus est, vel per

moram, vel negligentiam ;
servabitur loci statutum, ubi ilia

mora vel negligentia est contracta vel commissa. Modo ibidem

reperiatur reus, vel de moribus sistatur. Bartol. ad I. Cod.

Summ. Trinit. n. 20. Bald. ibid. n. 94. DD. in I. 2. D. de eo quod
certo loco dari oport. et in c. licet de foro competent. Mascard. d.

tract, conclus. 7. n. 55.

Ut hie statutum loci, coincidat cum statute loci ubi judicium

acceptum, secundum quod facienda restitutio. ^.22 in fin. D.

Rebus Credit.
3

Mynsing. 4. obs. 82. Gilken. ad tit. Cod. Summ.
Trinit. n. 55. Gothefred. ad I. 2. Cod. Ubi et apud quos.

Quod si agatur de restitutione in rem, qua3 immobilis, idem
dicendum

; scilicet, statutum judicii coincidere, cum statute rei

sita3. Adeoque in causas decisione, rei sitas statutum esse

spectandum. Si de re mobili spectandum esse statutum

domicilii ejus, qui convenitur, quod mobilia personam comi-

tentur, et ubi persona domicilium fovet, esse intelligantur. Ut
tameu res mobiles, si sit in bona fide reus, sint deferendse ad

ejus domicilii locum, idque sumptibus petitoris, qui extra

cibaria in iter et navigationem sunt faciendi. 1. 10. D. Rei

vindic. Except, casub. I. 11. 12. D. eod* Quae omnia ex ante

dictis, et post dicendis, notiora sunt, quam ut hie prolixiore

egeant declaratione. vid. Prolixe Barlos. ad 1. 19. proinde. D.

judic. n. 24. 25. 26 et scqq. Covarr. 1. Rcsol. 4. et 2. Resol. 12.

Fabrum in Cod. de legibus. dejin. 3. 4. Trcutler, disput. de Restit.

in integr. ibiqm Baclwv. Berlichium. 1. decis. 6. Zoes. D. vulg.

Subst. n. 29.
'

21. Quid si mulier restitui velit adversus dotem marito

datam, spectandum ne statutum loci domicilii presentis mariti,

an domicilii mariti, quod erat tempore soluti matrimonii ?

Respondeo, spectandum statutum mariti domicilii praesentis,

1

Dig. 4. 6. 1.
2
Dig. 21. 2. 6.

3
Dig. 12. 1. 22. 4

Dig. C. 1. 10. 11. 12.
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maxime si ea intentione coutractum matrimonium, ut ibi

perpetuo habitarent.

Si tamen aliquo facto, aut culpa mariti solutum matrimoniura,
etiani spectari poterit novum mariti domicilium, in quantum
illud spectari, interest uxoris. Arg. I. 22 inJin. D. Rebus, credit.

1

Quemadrnodum etiam novum spectatur domicilium, si uxor
duxerit maritum ad suam domum

;
si domicilium sine mariti

culpa sit mutatum
;
vel non fraudandi uxoris gratia ;

vel im-
mobilia in dotem data, alibi sita. Eegulae propositse ratio est,

quod ubi de restitutione dotis intentanda actio, ibi etiam vide-

atur adversus dotem rnulier esse restituenda. Argum. I. Iweres

absens. fin. D. de Re judic. 1. 65. D. de judic. ubi DD. I. unic.

Cod. Si advers. dotem. Roeland. & Voile de lucro dot. q. 13. 20.

Said, in I. voluntas. in Princ. Cod. fideicomm. et Consil. 208. vol.

3. aliique qui diss. apud Mascard. de statut. interpret, condus. 7.

n. 57. 58. 59 et seqq. usque ad n. 72. qui quia satis accuratus,
malui lectorem eo remittere, quam ut ipsius probe dicta, mea
faciarn, aut rapsodum agam.

SECT. X. CAP. I.

1. Si statuta varient circa actionum terminos, quce spectanda ?

2. Si intentandcc actiones personates, quale statutum spec-
tandum ?

3. Si debitor a pluribus creditoribus conveniendus, ubi con-

cur-sus judicium sit formandus, si particulare.

4. Quid si judicium sit universale, puta in cessione lonorum,

beneficio intentarii etc. ?

5. Quid si creditorum unus per hypothecam sibi prospexerit
dbunde ?

6. Cujus loci servanda solemnia circa procedendi modum ?

7. Circa ferias variantes ?

8. Circa cautiones ?

9. Circa probationes ?

10. Circa cditionem instrumentorum ?

11. Utrum instrumentum per notarium in uno loco factum,
alibi vires exserat 1

12. Si sententia proferanda, qucc solemnia servanda ?

13. Si causce merita examinanda, quodnam spectandum statu-

tum ?

14. Circa executionem turn ratione causal, turn solemnium, qua
spectanda statuta ?

15. Si circa appellationem contentio, an statutum judicis & quo,
an ad quern, spectandum erit ?

16. Quis judex spectandiis ratione citationis?
1

Dig. 12. 1. 22.
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1. Verum quia post restitutiones de jure civili sequitur
materia judiciaria, concursum statutorum circa eandem hie

examinare decrevi. Ubi quoad actionis intentationem, occurrit

ilia difficultas, an si diversa sint statuta circa actionis finitionem

seu termimim, spectandus sit terminus statuti debitoris, an
creditoris ? Kespondeo, quia actor sequitur forum rei, ideo

extraneus petens a reo, quod sibi debetur, sequetur terminum
statuti praescriptum actioni in foro rei. Et quia hoc statutum
non exserit vires extra territorium statuentis, ideo, etiam reo

alibi convento, tale statutum objicere non poterit. per all. super.
md. Gabriel, commun. conclus. libr. 6. conclus. 11.

2. Quid si actiones sint intentandae et quidem personales, an

sequemur statutum domicilii debitoris, an statutum loci, ubi

exigi vel intentari poterunt ? Eespondeo, etsi bene multi velint

tales actiones certo loco non circurnscribi, inspecta tantum ilia

corporali circumscriptione, ut tamen eas velint censeri de loco

ubi agi et exigi possunt. Alexand. consil. 16 in Jin. vol. 1.

Tiraquell. de Retract. 36. gloss. 3. n. 16. 17. et de, jure primogen.
q. 49. n. 6. Tessaur. qucest. forens. libr. 2. q. 5. n. 15. 16. Cravett.

consil. 934. n. 11.

Quia tamen mobilibus annumerantur, sic ut loco non circum-
scribantur. /. qucesitum. 12. Papinianus D. de fund, instruct.

1

I. uxorem. 39. legaverat. I. qucesitum. 76. 1. /. Si mihi Mcevia.

90. D. legat. 3.
2

1. Cajus Sejus. 86. D. leg. 2;
3 Etiam domicilium

et personam debitoris, adeoque ejusdem loci statutum respicient.
^Es quippe alienum personale, universum debitoris patrimonium
respicit. Non aliter atque divisa bonorum administratione,
licet in diversis provinciis, jus individuum permanet. /. 50.

1. D. de judic* 1. inter tutores D. Admin. Tutor.
5

I. 1. Cod. de

divid. Tutel.
6
Bartol. in d. 1. 50. Salicet. in I. 1. Cod. Sumrn.

Trinit. Peregrin de Jure fisc. libr. 5. tit. 1. n. 144. Montan. de

Tutel. c. 39. n. 109. et c. 32. n. 104. Salgado de Somosa laby-
rinth, concurs, creditor, part. 2. c. 12. n. 21 et seqq. vid. Choppin.
de Moribus Paris, libr. 2. tit. 5. n. 20. 21.

3. Occasione praecedentis difficultatis, unam atque alteram

subjungam, non prorsus ab hac alienam materia. Quid si

creditores in diversis habitantes territoriis, debitorem in diversis

conveniant tribunalibus
;
an in uno concurrere debebunt, an

potius singuli recte in suis tribunalibus convenient debitorem,

idque vel ratione contractus, vel ratione mobilium ibidem

repertorum ? Eespondeo, si unus creditorurn aliquid petat a

debitore, et judicio pendente, alii creditores coram eodem tri-

bunali compareant, qui se jure potiori gauclere contendant,
dubium nullum, quin omnes, coram illo judice, coram quo prior

1
Dig. 33. 7. 12. 2

Dig. 32. 1. 39. 76. 90. 3
Dig. 33. 2. 86.

4
Dig. 5. 1. 50. 1. 5

Dig. 26. 7. 36. 6 Cod. 5. 52. 1.

9 T1
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egit creditor, agere debeant. Quod semet volentes judici non
suo subjecerint. 1. 1. et 2. in init. D. de Judic. 1 Nee tamen hoc

judicium erit universale, ut alibi creditoribus existentibus, qui
sese non opposuerunt, praejudicet. Quamobrem alibi debitorem

convenire poterunt, idque vel ratione contractus, vel mobilium
nomine

;
sic ut priorem judicem, ab aliis jam aditum credit-

oribus, eligere non teneantur. Hinc quia nulla est connexio

causse, sententia qua? & priori judice lata est, neque extra terri-

torium alteri praejudicium adferre poterit. Prolixe post Giur-

bam consil. 46. et Parlador. 2. Rer. quot. 9. Salgad. de Somosa

Idbyrint. concurs, creditor, p. 1. c. 4. 1. ubi etiam accurate

varios describit modos, quibus causa? dicantur connexa?, ant

continentes. n. 43 et seqq.

4. Quid si judicium concursus creditorum sit universale,

quale erit judicium cessionis impetrata?, obtenti beneficii in-

ventarii etc. et quidem debitor judicium concursus formaverit

coram suo judice, omnes creditores coram eodeni judice con-

currere tenebuntur. Etsi alio debitorem traxerint, exceptionem
objiciet continentia? causa?, et quidem ante litem contestatam.

Eatio jam dicta est, ne continentia causa? dividatur
;
neve

causa? diversa? apud diversos judices absurdum producant, et

singula? diversas aut contrarias sententias consequantur. /. 1. 2.

D. de quibus rebus ad eundem judicem? I. nulli. Cod. judic.
3

I. si

idem. quid si. D. de jurisd.* I. 1. Cod. Ass. tollend.
5

Arg. I. 44.

D. Religios.
6 a simili. Socinus. Bartol. Bald. Alexand. Covarr.

pract. q. 36. n. 1. 2. Tiraquell. in I. si unquam. Cod. Revoc. Donat.

n. 192. Gail. 2. obs. 130. et innumeri apud Salgado de Somosa.

labyrinth, concurs, creditor, part. 1. c. 4. n. 15. 16. 17. 18 et seqq.

et d. c. 4. 2. 3. Roden~b. de jure conjug. tit. 2. c. 5. n. 15.^9. 92.

Si tamen judices alterius loci etiam de causa cognoverint,
nullo remedio cogentur, modo omnes seque supremi nee superi-
orem recognoscant. Nisi per litteras requisitoriales, quas

appellant litteras mutui compassus requisiti, ex asquo et bono

abstineant, vel secundum morem atque stylum id observare

soleant, vel quod comiter habeant vicinarum civitatum sen-

tentias. Id quod nostrarum Provinciarum moribus sic obser-

vari notum est. vid. Samosa. d. tract, p. 1. c. 5.

5. Finge tamen creditorem babere pignus aut hypothecam,
qua? in loco domicilii creditoris sita est, an in judicio concursus

creditorum, una cum sua hypotheca sequi tenebitur ca?teros

creditores, an vero ratione sua? hypotheca?, in loco sui domicilii,

agere poterit, adeoque sibi consulere ? Eespondeo, si judicium
inter creditores sit universale, et hypothecarius creditor actionem
intentet personalem, earn intentabit coram judice debitoris. Si

1
Dig. 5. 1. 1. 2. 2

Dig. 11. 2. 1. 2. 3 Cod. 3. 1. 10.
4
Dig. 2. 1. 11. 1. 5 Cod. 7. 17. 1.

6
Dig. 11. 7. 44.
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judicium particulare, nee per eum concursus sit formatus, alibi

per ante dicta, iutentare poterit actionem. Quod si in rem
actione hypothecam persequatur, licet judicium sit universale,
existurnarem ilium, coram judice sui domicilii, ubi hypotheca
jacet, experiri posse. Cum juris sit indubitati in rem actionem
in loco rei sitse posse intentari. Accedit, quod nemo creditor!

hypothecario proejudicare valeat, cui in bonis immobilibus jus

quaesituni servatur illaesum
;

et onus rei impositum sequatur
locum rei sitse. Neque possit creditoris conditio eapropter
reddi deterior, quod debitor factus sit non solvendo. Ut eeque
secundum legem sui territorii, hypothecam excutere valeat

coram judice suo, atque si debitor adhuc esset solvendo.

Non aliter atque legatarius actione personal! agens, ibi in-

tentat actionem, ubi judicium est universale, vel ubi hseres

domicilium habet, vel ubi major pars est haereditatis. Qui
tamen si in rem actione velit experiri, id poterit eo loci ubi res

legata sita est. I. quod legatur. 38. /. sed etsi susceperit. fin. D.

judic.
1

I. 49. D. leg. I.
2

I. ult. Cod. Ubi in rem actio.
3

I. unic. Cod.

Ul)i de kcered.* 1. qui potest. 26. I. non debet. 74. D. de Reg. jur.
b

Arg. I. si fundus in vindicatione. D. Pignor? 1. Si unus D.

Pignor. Action. 1. creditor D. Distract. Pignor.
7

et qui textus est

instar omnium. I. 50. 1. D. de judic* Gothefred. ibid. Salgado de

Somosa part. 2. c. 12. num. 35. vid. et eundem part. 1. c. 12.

Barbos. ad 1. 19. n. 44. 45 et seqq. D. de judic. vid. Mev. ad Lubec.

libr. 3. tit. 1. 10. n. 59. 60. Anton. Mattli. de Auctionibus libr.

1. c. 11. n. 80 in fin. et disput. de judic. 4. n. 13. 14. 15 et seq.

Rodenb. p. mihi. 92.

Neque obstat, quod propter causae continentiam ad eundem

judicem sit euudum, quo multa evitentur incommoda. Arg. I.

5. Cod. Arbitr. tutel.
9

1. 2. D. de quibus rebus ad eund. judic. eat.
10

1. 10. Cod. de judic.
11

Quia et fortior obstat regula, quod alteri

per alterum non inferatur iniqua conditio. Nee mutatio forte

domicilii a debitore facta, praejudicium adferre debeat creditor!

ratione juris in rem quassiti. Nee dissentit Mev. loc. alley, n.

59. 60. ut qui respicit bonorum massam in ordine ad creditores

chirographarios, qui tantum in personam habent actiones.

6. Sed revertar unde fueram digressus, ad concursum statu-

torum variantium circa judicia. Ubi occurrunt nonnulla circa

solemnia in judiciis servanda, circa tempora, cautiones, pro-

bationes, causarum decisiones, executioues, et appellationes.

Fiuge enim alia servari solemnia, in loco domicilii litigatoris,

alia in loco contractus, alia in loco rei sitse, alia, in judicii

1
Dig. 5. 1. 38. 52. 2

Dig. 30. 1. 49. s Cod. 3. 19. 3.
* Cod. 3. 20. 1.

5
Dig. 50. 17. 26. 74. 6

Dig. 20. 1. 16. 3.
7
Dig. 20. 5. 1.

8
Dig. 5. 1. 50. 1. 9 Cod. 5. 51. 5.

10
Dig. 11. 2. 2. ll Cud. 3. 1. 10.
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loco
; quaenam spectanda solemnia ? Resp. spectanda sunt

solemnia, id est stylus judicis fori illius, ubi litigatur.

Idque in genere verum est, sive loquamur de civibus, sive

forensibus: statuta quippe circa solemnia meo sensu mixti

erant generis; adeoque vires exserunt tarn intra quam extra

territorium, tarn in ordine ad incolas, quam ad exteros. I. 3 in

Jin. D. Testibus.
1

1. 25 in fin. Cod. Episc. et Cleric.
2

I. Jin. Cod. de

Injur.
3

1. 1. in Princ. Cod. Gust, et exhib. reorum. I. 2. Cod. quem-
admod. Testam. aper* Bartol. Bald. Castrens. Salic, ad I. 1. Cod.

Summ. Trinit. Gilken. Cod. eod. n. 115 in fin. Salicet. in I. 2.

Cod. Quemadm. Testam. aper. Bertachin. de Episcop. libr. 4. p. 2.

q. 18. n. 45. Guid. Papce decis. 263. Gabriel. Comm. opin. libr. 6.

de Consuet. conclus. 1. n. 53. 54 et seqq. Peck, de jure sistend. cap.
11 in fin. Gail. 2. obs. 123. n. 2. et 130. n. 13. Barlos. ad I. 25.

n. 10. Cod. Episc. ei Cleric, post Gomes, ad I. 64. Tauri. Treutl.

vol. 2. disp. 4. thes. 9. Mev. ad jus Lubec. gucest. Prcelim. 1. n. 7.

et 6. n. 35 et seq. et libr. 3. tit. 1. artic. 10. Cliristin. in Prcelud.

ad Mechlin, n. 51. Treutl. vol. 1. disp. 5. thes. 9. litt. F. Anton.

Matth. tract, de judic. disp. 5. n. 15. et disput. 13. n. 12. et tract.

de Crimin. libr. 48. D. tit. 20. cap. 4. n. 17. et seq. et tract, de

Auction, libr. 1. c. 21. n. 35. Rodenb. de jure conjug. tit. 2. c. 5. n.

15. p. 91. 92.

7. Et quidem si de feriis pro statutorum diversitate vari-

antibus, contentio, spectaudus locus judicii. Ut si forte quis
vocatus sit e loco ubi stylus obtinet Julianus, adeoque dies

feriatus est, ad locum ubi Gregorianus obtinet, adeoque dies

forte non est feriatus, venire debeat. Prseter allegatos. Abbas
in c. Jin. col. Jin. de feriis. Mascard. de stat. interpret, conclus. 7.

n. 52. Duaren. tit. Cod. de Testibus. c. 2. Sand. 1. decis. def. 5.

tit. 12.

Censet nihilominus Besoldus incivile esse, citare partem illo

tempore, quo circa conscientiae negotia est occupata, sic ut in

contumaciani procedi non debeat, si emanserit. in delibat. jur.
ad 2. libr. Pand. tit. 12. n. 10 in fin.

8. Si de cautionibus
;
tales exigendse, et interponendae, quales

postulat stylus curias, ubi litigatur. pen. et ult. instit. de Satis-

dat? DD. allegati.

9. Si de probationibus, et quidem testibus
;
sic eas adhibebit,

sic examinabit hosce, prout exigit forum judicis, ubi produ-
cuntur. I. 3 in fin. D. de Testibus*

10. Si de instrumentis
;

sic exhibenda, sic edenda, ut fert

loci statutum, ubi exhibentur, vel eduntur. I. 2. Cod. Testam.

Quern ad. Aperiant.
4'

11. Quid si tamen in uno loco factum sit instrumentum
1

Dig. 22. 5. 3. 2 Cod. 1. 3. 25. 3 Cod. 9. 35. 11.
4 Cod. 6. 32. 2.

5 Inst, 4. 11. 6. 7.
6
Dig. 22. 5. 3.
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coram notario, qui ibidem est habilis, an extendetur vis illius

instrumenti, ad alium locum, ubi censetur inha bills, sic ut

publicum ibidem neqtieat facere instrumentum ?

Sunt qui id adfirmant, Ut Jason, in 1. 1. Cod. Summ. Trinit.

n. 23. post Johann. Andr. in addit. Specul. tit. de instrum. edit.

Bald, in 1. si non speciali. in 2. Col. Cod. de Testam. Quasi
loci consuetude, dans robur scriptura?, etiam obtineat extra

territorium.

Sunt qui id ideo adfirmant, quod non tarn de habilitate et

iuhabilitate notarii laboremus, quam de solemnibus. Quod si

verum foret, res extra dubitationis aleam esset collocata. I. 2.

Cod. quemadm. Testam. Aperiunt.
1

post Bartol. Bald. Jasonem.

G-ilken. ad tit. Cod. Summ. Trinit. 90.

Verum ut quod res est dicam, existumem hie agi, non tarn de

solemnibus, quam probandi efficacia
; qua3 licet in uno loco

sufficiens, non tamen ubique locorum
; quod judex unius terri-

torii nequeat vires tribuere instrumento, ut alibi quid operetur.

Arg. 1. ult. D. jurisdict* dixi ad tit. de dims, statutor.

Hinc etiam mandatum ad lites, coram notario et testibus hie

sufficienter factum, non tamen erit validum in Gelriae partibus,
ubi notarii non admittuntur, ut coram lege loci, hie confectum
esse oporteat, quo in Geldria sortiatur effectum.

Quemadmodum enim personam non subditam, non potest

quis alibi inhabilitare
;

ita nee personam subditam potest
alibi facere habilem. Bald, in 1. 1. Cod. Summ. Trinit.

Johannes le Cerier. de Primogen. q. 24. n. 5. vol. 8. tractat.

12. Si de sentential pronunciatione ;
sic itidem pronunciabit

judex, prout exigit sui territorii consuetude. Loquor de ordine,

puta, an stans an sedens, an aperto capite, an ipse per se, an

per alium recitet sententiam. Argum. dd. II. et DD.
13. Quod si de causse meritis agatur, quse spectant ipsain

decisionem negotii principalis, adhibendse distinctiones antea

propositee. Ut si in rem agatur, spectetur loci consuetudo, ubi

res sita. Si in personam ex contractu, locus contractus, vel

ratione initii, vel implement!. Si de iis, qiue culpa vel mora
rei accidunt, locus statuti, ubi mora vel culpa contracta, etc.

per //. et DD. allegatos. Johan. Bertachin. de Episcop. libr. 4. part.
2. q. 18. n. 45. Barlos. ad 1. 65. D. judic. n. 112. 113.

14. Si de executione
;
ratione solemnium servandum statu-

tum loci judicii, in quo fit executio; si de causa? meritis jure

Eomano, id quod sententia juri congruenter, et secundum ante

datas distinctiones prrescriptum, servandum est, licet ubi fit

executio aliud quid servaretur. I. 15. sententiam. D. Re judic?
1. argentarium. 45 in Jin. D. judic.* I. properandum. fin. Cod.

1 Cod. 6. 32. 2.
-
Dig. 2. 1. 20.

3
Dig. 42. 1. 15. 2. 4

Dig. 5. 1. 45.
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judic.
1
vid. Bartol. in I. 1. Cod. Sumrn. Trinit. n. 30. Baldum in

1. missi opinatores. Cod. de Exact. Tribut. libr. 10. Masc. d. tract,

concl. 7. n. 78. 79. 80. Eatio est, quia omnes judices de jure
Eomano uni suberant imperatori. Ut de moribus nostris di-

cendum sit ex humanitate per requisitorialia judices alterius

territorii sententiam alibi latam execution! mandare solere, ut

tamen ad hoc non sint obstricti. Unde etiam Geldri per re-

quisitoria desiderati sententiam in nostro territorio latam,

exequi detrectabunt. vid. Barbos. ad I. 19. 1. D. judic. n. 93. et

seqq. ad 1. 65. D. eod. n. 113. 114 et seqq.

Multo minus de moribus judex sententiam alterius territorii

exequetur, si lata sit contra sui territorii statutum, ratione

rerum in suo territorio sitarum. Idque obtinet in vindica-

tionibus, successionibus ab intestato, successionibus ex testa-

mento
;
etiam in contractubus, in quibus, eorum ratione, quse

causse spectant decisionem, ex antedictis, non servabitur statu-

tum loci judicii, verum loci contractus.

15. Si super appellatione contentio, dubium nullum, quin
ratione solemnium spectetur forma servari solita in curia

suprema, ad quam appellatum est, per allegatos textus et DD.
Quod si circa causae momentum, ejusque decisionem incidat

controversia, spectabitur statutum judicis a quo, non qui appel-
latur. Per textum et ibi notata in Autli. Ut cum de appell.

Nov. 115. in init. Addit. ad Bartol. ibique alii in I. 1. Cod. Sumrn.

Trinit. num. 13. vid. et a me antea notata.

16. Verum quid statuendum erit de citatione, quse vel ante

vel post litem contestatam locum habet, etiam post sententiam,
an ea fieri debebit jussu et auctoritate judicis, ubi litigatur, an

ubi domicilium habet reus, si forte alibi, ubi reperiebatur, et

contraxerat, sit conventus, vel ubi bona habet sita? B.esp.

Sunt qui distinguunt inter judices, qui uni supremo parent,

quasi, illi etiam extra domicilium citare valeant. Sunt qui
absolute negant judicem extra suum territorium citare posse,

quid ibi cesset authoritas : ut mittere debeat litteras depreca-
torias ad judicem in cujus territorio quis est citandus, ut

debitorem citari faciat. Quas postrema sententia verissima, et

communis Canonistarum, et usu fori recepta, Arg. 1. Jin. D.

furisd.
2

1. 3. D. offic. Prcesid? Felin. c. Jin. col. 1. de foro compet.
Covarr. pract. qucest. 10. n. 7. Clarus. prax. Crimin. Jin. <?.

31.

n. 19. Rebuff. 2. torn, ad II. Gall. tit. de litter. Eequis. gloss. 3. Ti-

ll. Barbos. ad I. 19. 1. n. 84. Ut tamen prior, qua? Bartoli in

1. 1. D. Req. reis, procedat, si id judici inferiori permittat

Princeps supremus territorii utriusque. Panorm. in c. fin. de

for. compet. n. 41.
1

Cod. 3. 1. 13. 11. 2
Dig. 2. 1. 20. 3

Dig. 1. 18. 3.
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SECT. XI. CAP. I.

1. An qui crimen commisit extra locum domicilii, semmdu-m
locum delicti, ubi deprehenditur, sit puniendus ?

2. Quid si tamen delictum non sit commune, ?

3. An qui mandat delictum, puniendus secundum locum man-
dati, an impleti delicti ?

4. An qui extra territorium delinquit, reversus ad locum

domicilii, pcend domicilii sit puniendus ?

5. Quid si forensis alibi deliquerit, et alibi deprehendatur, qud
pcend afficiendus ?

6. Eemissiones dc jure civili erant necessitatis, moribus sunt

humanitatis.

7. An delinquent ratione bonorum alibi sitorum convenwi

possit ?

8. Quid si in suo territorio sagittam emiserit, in alio per earn

occiderit ?

1. Nihil jam examinandum superest, nisi ut circa delicta

nonnulli casus proponantur, quos paucis sum examinaturus.
Et quidem prima hrec erit qutestio : num qui crimen commisit,

quod in loco delicti aliam meretur prenam, quam in domicilii

loco, si a judice loci delicti deprehendatur, afficiendus sit pcena
statuti, commissi criminis, an domicilii ? Resp. Uti regulariter

quis contrahendo se subjicit statuto loci contractus, ita etiam

quis delinquendo, censetur semet loci statuto in quo deliquit,
ratione pcEiiee, subjecisse ; maxime, si delictum juri naturae vel

gentium adversetur. Maxime si statutum poenale, ratione

delicti, non definitis personis constituatur : ut etiam consenti-

entes et non consentientes obliget, si modo eo loci versentur,
ubi tale statutum obtinet. I. 3. D.

offic.
Prossid.

1

Arg. 1. I. fin.
D. ventr. inspic.* I. 50. 1. D. leg. I.

3
1. Saccularii. D. Extraord.

Crimin* 1. 7. 4. et 5. D. de Accus. 5
1. 11. D. de Custod. et Exhib.

rcor.
6

Grothefred. in d. I. litt. G. I. et Autk. Qua in Prorincid. Cod.

Ubi de Crimin. agi oporteat.
7 Nov. 8. c. 12. in med. initii. verb,

sed omnes similiter. Nov. 69. Masuerii Practic. tit. de Consuet. et

statut. in Jin. ibidemque alii. Nicol. Everhard. consil. 45. n. 18.

Costal, ad 1. ult. n. 3. D. Noxal. Gilken. ad 1. 1. Cod. Sumrn.
Trinit. n. 92 et seqq. et n. 112. Lagus Method, juris, part. 1. cap.
7. n. 20. 22. Christin ad Meclil. in Product, num. 44. Mev. ad
Lubec. qucest. Prcclim. 4. n. 11. Perez. Cod. de leg. n. 14. Zoes. D.
de Pan. n. 37. et D. de juris et fact, ignor. num. 5. in simili.

1
Dig. 1. 18. 3. 2

Dig. 25. 4. 1.
3
Dig. 30. 1. 50. 1.

4
Dig. 47. 11. 7. 5

Dig. 48. 2. 7. 4. 5. 6
Dig. 48. 3. 11.

7 Cod. 3. 15. 2.
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Anton. Matth. Tract, de Criminibus. libr. 48. D. tit. 4. c. 4. n. 2.

Consult. Jurisconsult. Batav. part. 1. consult. 223. disting. Bartol.

in 1. 1. CW. Summ. Trinit. n. 21. ZtorM. rfe statut.
q. 7. Jason ad

1. 1. Che?. eo< 7i. 30 e^
se<?.

^tss. Johann. Andreas, ad c. 2. n. 1.

de Constit. in 6. Clarus. 5. sew.
_/??i. quccst. 85. Bacchov. ad

Treutl. d. loc. per DD. ibidem, vid. Mascard. de interpret, statut.

conclus. 7. n. 16. vid. et Oddum de Restit. part. 1.
q. 9. art. 14.

2. Quod si tamen delictum non sit commune, vel si commune,
pcena statuti non sit delicti proportionata, saltern qua3 non
ordinarie infligi soleat, adeoque contineat in loco statuti quid-

piam speciale, non tenebitur reus, ordinaria poena. /. 1. 1. D.

E/ract.
1

Nisi tamen aliquo tempore in loco delicti fuerit commoratus,
ut cognitam habere potuerit illius statuti poe.nam. Arg. I. 2.

Cod. Ubi de Crimin 3
I. 1. Cod. ubi Senator.

3
I. 9. 10. D. Extraord.

Crimin* Argum. 1. 4. Jin. D. de Re Milit.
b

I. 14. tyroni. eod.

Mev. ad Lubec. quccst. 4. prcelim. n. 11. alii apud Gilken. d. I. 1.

Cod. Summ. Trinit. n. 96.

Vel etiam vero similiter cogitare potuisset et debuisset,

talem statuto poanam delicto impositam esse. Ut hoc casu

ignorantia veniam non meretur. Arg. 1. interdum. licet.

dim. D. Publican.
6

I. Jin. D. de decret. ab ordine faciend.
7

gloss,

ibid.

3. An igitur et qui mandat delictum, si mandatum impleverit
mandatarius, puniendus secundum loci statutum, ubi mandavit,
an ubi delictum est commissum ? Eespondeo, etsi videatur

locus mandati spectaudus, quasi ibidem contraxerit cum man-
datario

; quia tamen non est contractus genus, tale mandatum
illicitum, nee inter mandantem et mandatarium nascitur actio

mandati. 7. instit. Mandat? Dicendum videtur, locum com-

missi, aut consummati delicti spectandum esse; atque adeo

pcenam statuto dicti loci delicto impositam. Arg. I. 16. D. I.

Commiss. Clarus. loc. - allcg. Alias in c. licet, n. 27. de foro

compel. Decius in I. hceres absens. apud Labeonem. D. judic.
Mascard. d. tract, conclus. 7. n. 17. 18. vid. de Mandate. Baldum
in 1. 29. quid si tantum. D. liber, et posthum. I. si servum

praetor ait. D. Adquir. hatred. Bartol. in 1. is qui pro emptore. D.

Usucap. Salicet. in 1. non ideo minus,
q.

6. Cod. Accus. Johan.

BertacJiinum. de Episcop. libr. 2.
q. 36. n. 62. p. 75.

4. Quid si qui extra territorium deliquit, ad locum domicilii

revertatur, ibique prehensus, coram sui domicilii judice sistatur,

an puniendus erit secundum sui domicilii statutum, an secuii-

dum loci statutum, ubi deliquit ? Eesp. licet nonnulli censeant

1

Dig. 47. 18. 1. 1. 2 Co 1. 3. 15. 2. * Cod. 3. 24. 1.
4
Dig. 47. 11. 9. 10. 5

Dig. 49. 16. 4. 14. c
Dig. 39. 4. 16. 5. 10.

'

Dig. 50. 9. 6. s Inst. 3. 26. 7.
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eum in loco domicilii secundum ejusdein statutum puniri non

oportere, quod ibidem non deliquerit, de quo casu Bartul. Bald,

et ex professo Salicet. in I. 1. Cod. de Sumrn. Trinit. n. 8. et

prolixe Barbos. ad 1. 19. proinde. in artic. de faro delict, n. 53.

ibique plures. D. judic. Id quod forte obtiueret, si delictum non
esset commune, sed illius civitatis proprium in qua deliquit,
casu quo locus esset arbitrariae pcenae. Arg. 1. 1. expilatores.

1. D. Effract.
1 Aut certus tantum judex & Supremo Principe sit

constitutus, qui de tali delicto solus judicet, non alius. I. 8. Cod.

de Divers,
offic.

libr. 12.
2

Aut si inter civitates quae invicern non parent, ant uni

Principi supremo non subsunt concordata sint concepta, de

puniendis invicem subditis pari pcena, ex delicto pari. Arg. I.

non dubito. in Jin. D. Captiv. et Postlim.
z

licet in d. I. forte adhuc

aliqua subject io.

Quia tamen reus crirninis se videtur retulisse ad statutum sui

domicilii quod optime noverat, et ad quod reverti decreverat,

adeoque pcenam statuto decretam respexisse, ut ei semet sub-

jicere voluerit : etiam pcena domicilii eundem afficiendum.

existumarem. -Arg. 1. 1. Cod. Ubi de Crimin* 1. 65. D. judic?
Maxime, quod aliter delicta manereut impunita, et civis delin-

quere volens, extra territorium se conferret, ibique adversarium

provocando, statutum sui loci eluderet. contra I. 51. D. Ad I.

Aquil? diss. Matth. Grribald. in torn. comm. opin. libr. 17. verb,

statutum. p. 331. ex parte Mascard. d. tract, conclus. 6. n. 60 et

scqq.
5. Quid si forensis alibi deliquerit, an punietur secundum

pcenam sui domicilii, an delicti comniissi, an statuti, ubi

deprehenditur ? Eespondeo, sunt qui censent ilium puniri non

posse alibi quam ubi deliquit : ut si alibi deliquerit, sit dimit-

tendus, Salicet. ad I. 1. Cod. Summ. Trinit. n. 8. Matth. Gribald.

loc. cit. Barbos. ad 1. Jmres absens. tit. alleg. D. judic. per tot am. p.
470 et seqq. Neque id aliter admittunt, quam si statuto

alicujus loci cautum fuerit, ut qui delictum alibi commisit, et

hoc territorium ingreditur, eadem pcena sit puniendus. Bald,

in d. I. 1. Cod. n. 97. post eum Salicet. apud Masc. d. concl. 6. n.

72. Licet non tarn propter commissuni delictum puniatur,

quam propter illud ipsum factum, quod territorium ingrediatur,

sicque de novo judicem offendat. Diceudum nibilomiuus

videtur, eum ubique locorum, ubi fuerit deprehensus, puniri

posse. Et quia non tautum omnium interest, maleficia non

reliiiqui inulta, quarn singulorum, propter cognationem illam

naturalem quam natura inter homines constituit, ut hominem
homini insidiari, ubique nefas sit judicatum ; adeoque ab

1
Dig. 47. 18. 1.

2 Cod. 12. 60. 8. 8
Dig. 49. 15. 7.

4 Cod. 3. 15. 1. 5
Dig. 5. 1. Co. 6

Dig. 9. 2. 51.
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homine beneficio affici, intersit hominis. 1. 51. D. Ad I. Aquil.
1

1.

3. D. de Just, etjur.
2

1. 7 in fin. D. Servis Export? Accedit, quod
conveniat magistratubus, suuin locum flagitiosis hominibus

purgare. Ast flagitiosi sunt et illi, qui alibi deliquerunt ;
ut et

alibi sint puniendi. /. 13. D. offic. Prcesid.*

Et quidem. eundem poena loci statuti ubi deprehenditur,

puniri posse, judicarem. Turn quia pcena etiam est ad exemplum,
est infligenda, ut si puniatur alibi, ea poena, que ibidem obtinet,
videatur esse puniendus, quod aliter subditi ibi locorum non
deterrerentur

;
nee metus ad omnes perveniret. Arg. I. 29.

Jin. D. de Pcen.
b

Turn quia magistratus punientis non est inquirere unde sint

flagitiosi, ut non habita ratione domicilii, aut loci delicti, eos

punire valeat, secundum delicti qualitatem, adeoque secundum

qualitatem illi delicto in suo territorio per poenam impositam.
I 2. Cod. Ubi de crim.

6
I. I. Cod. Ubi Senator. 7

I. 3. D. offic.
Frees.

8

Argum. I. 12 in Jin. D. de Testibus? nov. 8. c. 12. Auth. Qud in

Provinc. Cod. Ubi de Crimin? excepto casu juris canonici in c.

placuit. 6.
q. 3.

Si tamen alibi delictum non tantam merentur poenam, quam
ubi deprehensus est reus, vel ibi poena non satis sit illi delicto

proportionata, quia dura nimiurn et aspera, judicis arbitrio

relinquendum id esse censerem, qua poena facinorosurn punire
velit. Arg. 1. 1. I. D. JEffract.

10 Uti forte etiam vel ex comi-

tate, vel concordatorum ratione poenam domicilii rei criminalis

infligere poterit. Arg. 1. 7 in fin. Capt. et Postl. Rev. 11
vid. Bald,

in I. Mercatores. Cod. Commerc. et Mercat. et in I. 2. Cod. Eunuch,
et in I. si quis in hoc genus. Cod. Episc. Cleric. Alberic. de Eosate

2. part. D. nov. fol. 239. Johan. Bertachin. de Episcop. 2. part,
libr. 4.

q. 18. n. 51.

6. Jure tamen civili notandum, remissionibus locum fuisse

de necessitate, ut reus ad locum ubi deliquit, sic petente judice,
fuerit mittendus, quod omnes judices uni subessent imperatori.
Et omnes provincise Eomanae unitse essent accessorie, non prin-

cipaliter. Nov. 60. c. 1. nov. 134. c. 5. Auth. qud in Provinc. et

1. 1. Cod. Ubi de Crimin? I 1. Cod. Ad I. Jul. Eepet.
12 I 28. ^ fin.

D. de Pcen. vid. Gothefr. ad d. 1. 1. Cod. et ad I. 7. D. de Custod.

et Exhib. reorum. Clarum fin. q. 38. n. 19. Grammat. decis. 26.

Thoming. decis. 5. n. 9. Gomes. 3. Ilesol. 1. n. 87. Donell. 17.

comm. 16.

Moribus nibilominus (non tamen Saxonicis) totius fere

1

Dig. 9. 2. 51. 2
Dig. 1. 1. 3.

3
Dig. 18. 7. 7.

4
Dig. 1. 18. 13. 5

Dig. 48. 19. 29. 6 Cod. 3. 15. 2.

7 Cod. 3. 24. 1.
8 Cod. 1. 18. 3.

9
Dig. 22. 5. 12.

10
Dig. 47. 18. 1. 1.

J1
Dig. 49. 15. 7.

12 Cod. 9. 27. 1.

13
Dig. 48. 19. 28.
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Christianismi nisi ex humanitate non sunt admissae remis-

siones. Quo casu, remittenti magistratui cavendum per litteras

reversoriales, ne actus jurisdictioni remittentis ulluin pariat

praejudicium. Id quod etiam in nostris Provinciis unitis est

receptum. Neque enim Provincial foederatae nni supremo
parent. Et licet sint unitae, non tamen accessor! e

;
sic ut

quaslibet Provincia suis adhuc legibus et juribus regatur;

adeoque considerari debeant, atque si omnes forent separatee.

Non aliter atque fuerunt Portugalliae et Castellae, Angliae et

Scotiae, regna. Covarr. q. Pract. 11. n. 10. Masc. tract, all. concl.

7. n. 20 in Jin. Facliin. 9. controv. 21 et seqq. JBarbos. ad 1. 19.

proinde. in artic. de foro delict, n. 72 et seqq. n. 86 et seqq. et

prolixe de Remissionibus prolixe. n. 103 et seqq. et n. 142. Consil.

criminale de foro ratione delicti; post decis. Radelant. 29 Jan.

1603. maxime Tessaur. decis. 91. Darnhoud. Prax. crim. cap. 33.

n. 5. Grassum. 2. sent. 10. q. 3. Andream Rauchbar. quccst. jur.

civil, et Saxonic. part. 1.
q.

50. sen ult. per totum, ibique DD.
varios allegatos. Sand. 1. tit. 1. def. ult. Damhoud. Prax. civil, c.

33. Treutl. disp. 3. vol. 1. thes. 8. in Comment. Groenw. de II.

abrog. ad tit. Cod. Ubi de Crimin.

7. Verum an unquam, qui delictum commissit, ratione bon-

orum alibi sitoruni conveniri poterit, sic ut ibidem secundum
statutum bonorum veniat puniendus, licet non ibidem reperia-
tur ? Non equidem. Quamvis enim quis sortiatur forum, ubi

subditus non est, aut non reperitur, idque ratione rei immobilis,

ubicunque ea sita sit, tit. Cod. Ubi in rem Actio.
1 Nullibi

tameu legitur aliquem sortiri forum ratione delicti, nisi vel

ubi domicilium habet, vel ubi deliquit, vel alibi, si modo
alibi deprehendatur. Arg. I. liberties. sola. D. Ad Munich
1. rcscripto. fin. D. Muner. et Honor? Alexand. Consil. 138.

col. 3. libr. 1. Cravett. consil. 27. Alder. Masc. tract, all conclus. 6.

n. 46. 62.

Id quod turn maxime locum habet, eum statuti pcena, intra

suam dioecesin, aut alibi fuit punitus. Durum quippe foret,

uuius delicti nomine, quern duplici pcena puniri : Marcus Anton.

Marscot. in c. ut animarum. de Constit. 5. torn. Repet. jur. can-

onic, p. 116. n. 50.

8. Quid si quispiam e suo territorio sagittam emiserit, vel

sclopum exoneraverit, sic ut aliquem in alieno territorio con-

sistentem, vel vulneraverit, vel occiderit ? An spectaudum erit

statutum, ratione prenae infligendas, ejus loci, ubi constitit, qui

deliquit, an potius ejus loci, ubi quis est vulneratus, vel occisus?

Piespondeo, statutum loci, in quo deprehenditur esse respici-

endum, ut locus debeat esse praeventioni. Ibi, quia affectus et

animus fuit occidendi, qui pctnam nieretur. Hie, quia delictum
1 Cod. 3. 19. 2

Dig. 50. 1. 17. 5.
3
Dig. 50. 4. 6. 5.
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est consummatum. Arg. 1. 1. /. 8. D. Ad I. Cornel, de Sicar.
1

tit.

Cod. Ubi de Crimin. 2 Abbas in c. licet, n. 25. de foro compel, vid.

Clarum
q. 38. verb, item pone, quod aliquis. Sunt tamen qui

respiciuut locum patientis, per 1. eum qui. pen. D. Injur.
3 Mas-

card, tract, alleg. conclus. 7. n. 25.

APPENDIX IV.

ULEIGI HUBEEI DE CONFLICT!! LEGUM
DIVERSIS IMPERIIS.

[Ulrich Huber was born in 1636 at Dockum, was professor at

Franeker, and died 1694. His chief work is the Prcehc-

tiones Juris Civilis, Lips. 1707.]

I. Origo et usus hujus Qusesiti, forensis quidem, at juris
Gentium magis quam civilis. II. Regulte fundamentales

hujus doctrinse. III. Acta inter vivos et mortis valent

ubique secundum jus loci, quo celebrantur. IV. Quod
exemplo declaratur testamenti. V. Contractus. VI. Rei

Judicatse. VII. Actionis instituendffi. VIII. Matrimonii.

IX. Extendi hoc etiam ad effectus earum rerum, etiam quod
ad immobilia. X. Limitatio regulse de loco. XI. Alia

limitatio ejusque ampliatio. XII. Regula de qualitatibus

personalibus certo loco impressis, ubique vim habentibus.

XIII. Scilicet, qualem ejusmocli persouoe jure cujusqueloci
habent : ut exemplis declaratur. XIV. In jure immobilium

spectari jus loci, quo sita sunt. XV. Declaratur exemplis
Testamenti, Contractuum et Successions ab intestato.

fit, ut negotia in uno loco contracta usum effectumque
in diversi locis imperil habeant, aut alibi dijudicanda sint.

Notum est porro, leges et statuta singulorum populorum multis

partibus discrepare, posteaquam dissipatis imperii Roniani

provinciis, divisus est orbis Christianus in populos ferme innu-

nieros, sibi rnutuo non subjectos, nee ejusdem ordinis iniperandi

parendique consortes. In jure Romano non est mirum nihil

hac de re extare, cum populi Rom. per onmes orbis partes
difl'usum et tequabili jure gubernatum Imperium, conflictui

1

Dig. 48. 8. 1. 8.
2 Cod. 3. 15.

3
Dig. 47. 10. 18. 4. 4 Pus. 22 et seq.
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diversarum Legum non a?que potuerit esse subjectum. Eegulae
tamen fundamentales, secundum quas hujus rei judicium regl
debet, ex ipso jure Eom. videntur esse petendae : quanquum
ipsa quaestio inagis ad jus gentium quam ad jus Civile pertineat,
quatenus quid diversi populi inter se servare debeant, ad juris
gentium rationes pertinere manifestum est. Nos ad detegendarn
hujus intricatissimae quaestionis subtilitatem, tria collocabimus

axiomata, quae concessa, sicut omnino concedenda videntur,
viam nobis ad reliqua planam redditura videntur.

2. Sunt autem has : I. Leges cujusque imperil vim kabent intra
terminos ejusdem Reip. omnesque ei subjectos obligant, nee ultra.

per I. ult.ff. de Jurisdict.
1

II. Pro subjectis imperio hcibendi sunt

omnes, qui intra terminos ejusdem reperiuntur, sive in perpetuum,
sive ad tempus ibi commorentur, per I. vn. 10. in Jin. d. Interd.
et Releg. III. Rectores imperiorum id comiter agunt, id jura
cujusque populi intra terminos ejus exercita, teneant ubique suam
vim, quatenus nihil potestati aut juri alterius imperantis ejusque
civium prcejudicetur. Ex quo liquet, hanc rem non ex simplici
jure Civili, sed ex commodis et tacito populorum consensu esse

petendam : quia sicut leges alterius populi apud alium directe

valere non possunt, ita commerciis et usu gentium promiscuo
nihil foret magis incommodum, quam si res jure certi loci validae,
mox alibi diversitate Juris infirmarentur, quas est ratio tertii

axiomatis : quod, uti nee prius, nullum videtur habere dubium.
De secundo videntur aliqui secus arbitrari, quando peregrines
legibus loci, in quibus agunt, teneri negant. Quod in quibus-
dam casibus esse verum fatemur et videbimus infra : sed hanc

positionem, pro subjectis imperio habendos omnes qui intra fines

ejusdem agunt, certissimam esse, cum natura Eeipubl. et mos
subigendi imperio cunctos in civitate repertos, turn, id quod de
Arresto personali apud omnes fere gentes receptum est, arguit.
Grot. 2. c. 11. n. 5. Qui in loco aliquo contrahit tanquam
subditus temporarius legibus loci subjicitur. Nee eniui ulla

ratione freti sunt, qui peregrinos, sine alia causa, quam quod ibi

reperiuntur, Arresto medio, illic juri sistere se cogunt, quarn
quod imperium in omnes, qui intra fines suos reperiuntur, sibi

competere intelligunt.
3. Inde fluit haec positio : Cuncta negotia et acta tarn injudicio

quam extra judicium, seu mortis causa sive inter vivos, secundum

fus certi loci rite celebrata valent, etiam ubi diversa juris obser-

vatio viget ac ubi sic inita, quemadmodumfacta sunt, non valerent.

E contra, negotia et acta certo loco contra leges ejus loci cele-

brata, cum sint ab initio invalida, nusquam valere possunt ;

idque non modo respectu hominum qui in loco contractus

habent domicilium, sed et illorum qui ad tempus ibidem com-
1
Dig. 2. 1. 20.
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morantur. Sub hac tamen exceptione ;
si rectores alterius

populi exinde notabili incommode afficerentur, ut hi talibus

actis atque negotiis usum effectumque dare non teneantur,
secundum tertii axiornatis limitationem. Digna res est, quae

exemplis declaretur.

4. In Hollandid testamentum fieri potest coram Notario et

duobus testibus, in Frisia non valet, nisi septem testibus cor-

firmatum. Batavus fecit testamentum more loci in Hollandia,
ex quo bona, quae sita sunt in Frisia, illic petuntur. Quaeritur,
an judices Frisii secundum illud testamentum vindicias dare

debeant. Leges Hollandiae non possunt obligare Frisios, ideoque
per axioma primum testamentum illud in Frisia non valeret,
sed per axioma tertium valor ejus sustinetur et secundum illud

jus dicitur. Sed Frisius proficiscitur in Hollandiam, ibique
facit testamentum more loci contra jus Frisicum, redit in Frisiam

ibique diem obit, valetne testamentum ? valebit, per axioma

secundum, quia dum fuit in Hollandia
;
licet ad tempus ; jure

loci tenebatur, actusque ab initio validus ubique valere debet,

per axioma tertium, idque sine discrimine mobilium et immo-
bilium bonorum, ut juris est ac observatur. Frisius e contra

facit in patria testamentum coram Notario cum duobus testibus,

profertur in Hollandia, ibique bona sita petuntur, non fiet

adjudicatio, quia testamentum inde ab initio fuit nullum, utpote
factuni contra jus loci. Quin idem juris erit, si Batavus heic

in Frisia tale testamentum condat, etsi in Hollandia factum
valeret

;
verum enim est, quod heic ita factum ab initio fuerit

nullum, per ea quae modo dicta fuerunt.

5. Quod de testamentis habuimus, locum etiam habet in

actibus inter vivos ; proinde contractus celebrati secundum jus
loci, in quo contrahuntur, ubique tarn in Jure quam extra

judicium, etiam ubi hoc modo celebrati non valerent, sustinen-

tur
; idque non tantum de forma, sed etiam de materia contractus

affirmandum est. Ex. gr. In certo loco merces qusedarn pro-
hibitae sunt

;
si vendantur ibi, contractus est nullus : verum si

merx eadem alibi sit vendita, ubi non erat interdicta, et ex eo

contractu agatur in locis ubi interdictum viget, Emptor con-

demnabitur; quia contractus inde ab initio validus fuit.

Verum si merces venditae, in altero loco, ubi prohibitae sunt,
essent tradendae, jam non fieret condemnatio

; quia repugnaret
hoc juri et commodo Eeip. qua3 merces prohibuit, secundum
limitationem axiomatis tertii. Ex adverse, si clam fuerint

venditae merces, in loco ubi prohibitae sunt, emptio venditio non
valet ab initio nee parit actionem quocunque loco instituatur,

utique ad traclitionem urgendam : nam si traditione facta, pre-
cium solvere nollet emptor, nou tarn e contractu quam re obli-

garetur, quatenus cum alterius damno locupletior fieri vellet.
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6. Similera usum habet haec observatio in rebus judicatis.
Seutentia in aliquo loco pronuntiata, vel delicti venia ab eo,

qui jurisdictionem illam habet, data, ubique habet effectum, nee
fas est, alterius Reipubl. magistratibus Eeum alibi absolutum
veniave donatura, licet absque justa causa, persequi aut iterum

permittere accusaudum
;

liursus sub hac exceptione ;
nisi ad

aliam Rempubl. evidens inde periculum aut incommodum
resultare queat ;

ut hoc exemplo constare potest nostrae

memorise. Titius in Frisite finibus homine percusso in capite,

qui sequenti nocte sanguine multo e naribus emisso, at bene

potus atque coenatus, erat extinctus
; Titius, inquam, evasit in

Transisulanium. Ibi captus, ut videtur volens, mox judicatus
et absolutus est, tanquam homine non ex vulnere extincto. Haec
sententia mittitur in Frisiam et petitur impunitas rei absoluti.

Quanquam ratio absolutions non erat a fide veil aliena, tamen
Curia Frisiae vim senteutiae veniamque Reo polliceri, Transisu-

lanis licet postulantibus, gravata est. Quia tali in viciniarn

effugio et processu adfectato, jurisdictioni Frisiorum eludendae

via nimis parata futura videbatur, quae est tertii axiomatis ex-

ceptionis ratio. Idem obtinet in sententiis rerum Civilium, quo
pertinet sequens exemplum memoriae quoque nostrae. Civis

Harlinganus contractum iniverat cum Groningano, seque
submiserat judicibus Groninganis. Vi submissionis hujus

Groningam citatus, et cum non sisteret se, condemnatus fuerat

quasi per contumaciam. Petita executione dubitatum est, an
concedenda foret, in Curia Frisica. Dubitandi ratio, quod vi

submissionis, si reus in territorio judicis cui se submisit, non

reperiatur, nemo contumacies peragi possit, ut alibi videbimus :

neque sine detrimento jurisdictionis nostrce et prcejudicio civium

nostratium talibus sententiis effectus dari queat. Concessa tamen
est eo tempore ; quibusdam Dominis ita censentibus

; quod
Frisiis non liceret arbitrari, quo jure sententia Groningse lata

esset, modo secundum jus loci valeret. Alii hac ratione
; quod

Magistratus Harlinganus in urbe sua requisitus citationem

permiserat, quod facere potius non debuisset. Alioqui Amste-
lodamenses negavisse executionem sententiae latae in absentem,

per Edictum vi submissionis citatum ad Curiam Frisicam, et

nemine contradicente damnatum, memini factum et recte meo

judicio ; propter limitationeni axiomatis tertii commemoratam.
7. Praeterea, dubitatum est, si ex contractu alibi celebrato,

apud nos actio instituatur, atque in ista actione danda vel

neganda aliud juris apud nos, aliud esset, ubi contractus erat

initus, utrius loci jus servauduin foret. Exemplum: Frisius

in Hollandia debitor factus ex causa . mercium particulatim

venditarum, convenitur in Frisia post biennium. Opponit
Prsescriptionem apud nos in ejusmodi debitis receptam. Cre-
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ditor replicat, in Hollandia, ubi contractus initus erat, ejusmodi

praescriptiouem non esse receptam ;
Proinde sibi non obstare in

hac causa. Sed aliter judicatum est, seoael in causa Justi Blen-

kenfieldt contra G-. Y. iterum inter Johannem Jonoliin, Sartorem

Principis Arausionensis contra N. B. utraque ante magnasferias
1680. Eadem ratione, si quis debitorem in Frisia conveniat ex
instrumento coram Scabinis in Hollandia celebrate, quod ibi,

non jure communi, habet paratam executionem, id heic earn vim
non habebit, sed opus erit causse cognitione et sententia. Eatio

hsec est, quod prfescriptio et executio non pertinent ad valorem

contractus, sed ad tempus et modum actionis instituendse, quaa

per se quasi contractum separatumque negotium constituit,

adeoque receptum est optima ratione, ut in ordinandis judiciis,

loci consuetude, ubi agitur, etsi de negotio alibi celebrato, spec-

tetur, ut docet Sandius lib. 1. tit. 12. def. 5. ubi tradit, etiam in

executione sententiae alibi latae, servari jus, in quo fit executio,
non ubi res judicata est.

8. Matrimonium pertinet etiam ad has regulas. Si licitum

est eo loco, ubi contractum et celebratum est, ubique validum
erit effectumque habebit, sub eadem exceptione, prrejudicii aliis

non creandi
;
cui licet addere, si exempli nimis sit abominandi :

ut si incestum juris gentium in secundo gradu contingeret
alicubi esse permissum ; quod vix est ut usu venire possit. In

Frisia matrimonium est, quando mas et fcemina in nuptias con-

senserunt et se mutuo pro conjugibus habent, etsi in Ecclesia

nunquam sint conjuncti : Id in Hollandia pro matrimonio non
habetur. Frisii tamen Conjuges sine dubio apud Hollandos

jure Conjuguin, in lucris dotium, donationibus propter nuptias,
successionibus liberorum aliisque fruentur. Similiter, Brabantus

uxore ducta dispensatione Poutificis, in gradu prohibito, si hue

migret, tolerabitur
;
at tamen si Frisius cum fratris filia se con-

ferat in Brabantiam ibique nuptias celebret, hue reversus non
videtur tolerandus

; quia sic jus nostrum pessimis exernplis

eluderetur, e6que pertinet hsec observatio
; Saepe fit, ut adoles-

centes sub Curatoribus agentes furtivos amores nuptiis con-

glutiuare cupientes, abeant in Frisiam Orientalem, aliave loca,

in quibus Curatorum consensus ad matrimonium non requiritur,

juxta leges Eomanas quse apud nos hac parte cessant. Cele-

brant ibi matrimonium et mox redeunt in Patriam. Ego ita

existimo, hanc rem manifesto pertinere ad eversionem juris
nostri

;
ac ideo non esse Magistratus heic obligatos, e jure

Gentium, ejusmodi nuptias agnoscere et ratas habere : Multoque
magis statuendum est, eos contra Jus Gentium facere videri,

qui civibus alieni imperil sua facilitate, jus Patriis Legibus
contrarium, scientes volentes, impertiuntur.

9. Porro, non tantum ipsi contractus ipsseque nuptias certis
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locis rite celebrate ubique pro justis et validis habentur, set!

etiara jura eieffecta contractuum nuptiarumgue in iis locis recepta,

ubique vim suam obtinebunt. In Hollandia conjuges habent
omnium bonorum conmmuionem,quatenus aliter pactis dotalibus

non convenit : hoc etiam locum habebit in bonis sitis in Frisia,

licet ibi tantum sit communio quaastus et damni, non ipsorurn
bonorum. Ergo et Frisii conjuges manent singuli rerum suarum,
etiam in Hollandia sitaru.ni, Domini : cum primum vero con-

juges migrant ex una provincia in aliam, bona quae deinceps
alteri adveniunt, cessant esse communia manentque distinctis

proprietatibus ;
sicut res antea communes fact* manent in eo

statu juris, quern induerunt, ut docet Sandius lib. 2. decis. tit. 5.

def. 10. ubi in fine testatur, inter consuetudinaries Doctores
esse controversum, an immobilia bona etiam alibi sita in tali

specie communicentur, quod nos adfirmandum putamus. Eatio

dubitandi, quod Leges alterius Eeip. non possint alieni terri-

torii partes mtegrantes afficere
;
sed responsio est duplex ; Prima,

non fieri hoc vi Legis alienee immediate, sed accedeute consensu

Potestatis summae in altera Civitate, quae Legibus alieuis in

loco suo exercitis praebet effectum.; sine suo suorumque prae-

judicio, mutuae populorum utilitatis respectu, quod est funda-

meuturn omnis hujus doctrinse. Altera responsio est, non
tantum hanc esse vim Legis, sed etiam consensum partium
bona sua invicem comniunicantium, cujus vi mutatio dominii

non minus per matrimonium quam per alios contractus fieri

potest.
10. Verum tamen non ita praecise respiciendus est locus, in

quo Coutractus est iuitus, ut si partes alium in contrahendo

locum respexerint, ille non potius sit considerandus. Con-

traxisse unusquisque in eo loco, intelligitur, in quo ut solveret, se

obligavit 1. 21. d. 0> et A. 1 Proinde et locus matrimonii contracti

non tarn is est, ubi contractus nuptialis initus est, quam in

quo contrahentes matrimonium exercere voluerunt
;
ut onini die

fit, homines in Frisia indigenas aut incolas ducere uxores in

Hollandia, quas inde statim in Frisiam deducunt
; idque si in

ipso contractu ineundo, propositum habeant,. non oritur com-
munio bonorum,. etsi pacta dotalia sileant, secundum jus Hol-

landiae, sed jus Frisiae in hoc casu est loci Contractus.

11. Datur et alia limitationis saepe dictae applicatio, in hoc

articulo; Effecta contractuum certo loco initorum, pro jure loci

illius alibi quoque observantur, si nullum inde civibus alienis

creeturprcejudicium, in jure sibi quccsito, ad quod Potestas alterius

loci non tenetur neque potest exteudere jus diversi territorii.

Exemplum : Hypotheca conventionalis antiquior in re mobili,

dat Kpurovpci^tav, jus Prcclationis, etiam contra tertium posses-

'-Dig. 44 r 7. 21.

2K
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sorem, Jure Csesaris et in Frisia, non apud Batavos. Proinde
si quis ex ejusmodi hypotheca in Hollandia agat adversus

tertium, non audietur; quia jus illi tertio in ista re mobili

quaesitum per jus alieni territorii non potest auferri.

Ampliamus hanc regulam tali extensione
; Si jus loci in

alio Imperio pugnet cum jure nostrae civitatis, in qua con-

tractus etiam initus est, confligens cum eo contractu qui alibi

celebratus fuit : magis est, ut jus nostrum quam jus alienum

servemus. Exemplum : In Hollandia contractum est matri-

moniuni cum pacto, ne uxor teneatur ex cere alieno a Viro solo

contracto ; Hoc etsi privatim contractum valere dicitur in Hol-

landia, cum Praejudicio creditorum, quibus Vir postea obligatus
est: in Frisia id genus pacta non valent, nisi publicata, nee

obstant ignorantiam allegantibus justam, idque recte secundum

jus Caesarum et sequitatem. Vir in Frisia contrahit ees

alienum, uxor heic pro parte dimidia convenitur. Opponit
pactum dotale suum

;
Creditores replicant, Jure Frisise, non

esse locum huic pacto, quia non est publicatum, et hoc prse-
valet apud nos in contractibus heic celebratis, ut nuperrime
consultus respondi. Sed qui in Batavia contraxerunt, etsi

agentes in Frisia, tamen repellentur; quia turn simplex

unumque jus loci contractus, non duplex, venit in considera-

tionem.

12. Ex Eegulis initio collocatis etiam hoc axioma colligitur.

Qualitates personales certo loco alicui jure impressas, unique

circumferri et personam comitari, cum hoc effectu, ut ubivis

locorum eo jure, quo tales personce alibi gaudent vel subjecti sunt,

fruantur et subjiciantur. Hinc qui apud nos in Tutela, Curave

sunt, ut adolescentes, filiifam. prodigi, mulieres nuptas, ubique
pro personis Curse subjectis habentur et jure quod Cura singulis
in locis tribuit, utuntur fruuntur. Hinc qui in Frisia veniarn

setatis impetravit, in Hollandia contrahens ibi non restituitur

in integrum. Qui prodigus heic est declaratus alibi contrahens

valide non obligatur neque convenitur. Rursus in quibusdam
Provinciis qui viginti annos excessere pro majorilus habentur,
et possunt alienare bona immobilia, aliaque jura rninorum exer-

cere in illis etiam locis, ubi ante viginti quinque annos nemo
censetur esse major ; Quia Legibus rebusque judicatis aliarum

Civitatum in suos subjectos quselibet alias potestates comiter

effectum tribuunt
; quatenus suo suorumque juri quaesito non

prasjudicatur.
13. Sunt qui hunc effectum qualitatis personalis ita inter-

pretantur, ut qui certo loco, major aut minor, pubes aut impubes,
films aut paterfam., sub curatore vel extra curam est, ubique
tali jure fruatur eique subjiciatur, quo fruitur et cui subjicitur
in eo loco, ubi prirnum talis factus est aut talis habetur :
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proinde, quod in patria potest aut non potest facere, id euni

nusquam non posse vel prohiberi facere. Qiue res mihi non
videtur habere rationera, quia nimia inde <s\jy/u<sts jurium et
onus pro vicinis ex tdiorum legibus oriretur. Exemplis
momentum rei patebit. Filiusfam. in Frisid non potest facere
testamentum. Proficiscitur in Hollandiam ibique facit testa-

mentum
; qugeritur, an valeat. Puto valere, utique in Hol-

landid, per Regulam primam et secundam, quod Leges afficiant

oumes. eos qui sunt in aliquo territorio : nee civile sit, ut Batavi
de negotio apud se gesto, suis legibus neglectis, secundum alie-

nas judicent. Attamen verum est, id heic in Frisid non habi-
turum esse effectual, per regulam tertiam, quod eo modo nihil

facilius foret quam Leges nostras a Civibus eludi, sicut elude-
rentur omni die. Sed alibi tale testamentum valebit, etiam ubi
filiisfam. non licet facere testamentum, quia cessat ibi ilia ratio

eludendi juris patrii per suos cives
; quod in tali specie non

foret commissurn.

14. Hoc exemplum spectabat actum ob personalem qualitatem
domi prohibitum. Dabimus aliud de actu domi licito, sed illic,

ubi celebratus est, prohibito, in supreina Curia quandoque
judicatum. Rudolphus Monsema natus annos xvn. Groninyce
diebus quatuordecim, postquam illuc migraverat, ut pharrna-
ceuticam disceret, Testamentum condiderat, quod ei in Frisia

liberum erat facere, sed Groningce, ait D. Nauta Eelator hujus
judicati non licet idem puberibus infra xx. annos, nee tempore
morbi fatalis, neque de bonis hereditariis idtra partem dimidiam.
Decesserat ex eo morbo adolescens, herede Patruo, niaterteris

legato dimissis, quse testamentum dicebant nullum, ut pote
factum contra jus loci. Heres urgere, personalem qualitatem

ubique circumferri et jus ei in Patria competens alibi quoque
valere : sed judicatum est contra testamentum, convenienter ei

quod diximus, prsesertim cum heic eludendi juris patrii affec-

tatio nulla fuisset, etsi minime consentientibus suffragiis, Nauta

quoque dissentiente. Dccis. M. S. 134. Anno 1643, d. 27
Octobris.

15. Fundamentum universes hujus doctrine diximus esse et

tenemus subjectionem hominum infra Leges cujusque territorii,

quamdiu illic agunt, qute facit, ut actus ab initio validus aut

nullus alibi quoque valere aut non valere nequeat. Sed haec

ratio non convenit rebus immobilibus, quando illaj spectantur,
non ut dependentes a libera dispositioue cujusque patrisfamilias,
verum quatenus certse nota3 Lege cujusque Eeipubl. ubi sita

sunt, illis impressse reperiuntur ;
lue notse manent indelebiles

in ista Republ. quicquid aliorum Civitatum Leges aut privatorum

dispositiones secus aut contra statuant
;
nee enirn sine magna

confusione prsejudicioque Eeip. ubi sitte sunt res soli, Leges de
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ill-is latae, dispositionibus istis mutari possent. Hinc Frisius

habena agros et domos in provincia Groningensi non potest de

illis testari, quia Lege prohibitum est ibi de bonis immobilibus

testari non valente Jure Frisico adficere bona, qua3 partes alieni

territorii integrantes constituunt. Sed an hoc non obstat ei,

quod antea diximus, si faetum sit Testamentum jure loci

validum, id effectum habere etiam in bonis alibi sitis, ubi de

illis testari licet ? Non obstat
; quia Legum diversitas in ilia

specie non affieit res soli neque de illis loquitur, sed ordinat

actum testandi
; quo recte celebrato, Lex Reipubl. non vetat

ilium actura valere in immobilibus
; quatenus nullus character

illis ipsis, a Lege loci impressus lasditur aut imminuitur. Hsec

observatio locum etiam in Contractibus habet : quibus in Hol-

landid venditse res soli Frisici, modo in Frisid prohibito, licet,

ubi gestus est, valido, recte venditse intelliguntur ; idemque in

rebus non quideni immobilibus, at solo cohaerentibus
;
uti si

frumentum soli Frisici in Hollandid secundum lastas, ita dictas

sit venditum, non valet venditio, nee quidem in Hollandid

seeundum earn jus dicetur, etsi tale frumentum ibi non sit

vendi prohibitum, quia in Frisia interdictum est et solo cohreret

ejusque pars est. Nee aliud juris erit in successionibus ab

intestate
;

si defunctus sit Paterfamilias, cujus bona in diversi

locis imperii sita sunt, quantum attinet ad immobilia, servatur

jus loci, in quo situs eorum est
; quoad mobilia, servatur jus

quod illic loci est, ubi testator habuit domicilium, qua de re

vide Sandium lib. 4. decis. tit. vni. def. 7. Sunt hse definitiones

ejusmodi, ut a latiori explicatione non abhorreant; quando
Statutarii Scriptores non desunt, qui de nonnullis aliter existi-

maverint, quos vide laudatos apud Sandium in Decisionibus

prffidictis, quibus adde,. qu?e novissime tradit Eodenburgius
tract, de jur. qiiod orit. $ Stat. divers, inserto libro de jure

Conjugum.
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MEMOIR OF FRIEDRICH CARL YON SAVIGNY.

I PROPOSE, without attempting at present a full examination

or criticism of his works, to give such an account of Savigny
and of his opinions as my materials will permit. The following
memoir is to a great extent abridged and adapted from the

brief Life of Savigny published in 1862 by his able and

learned pupil, Professor Eudorff.

Friedrich Carl von Savigny was descended from a family
which took its name from the Castle of Savigny, near Charmes,
in the valley of the Moselle. The Sieurs de Savigny are

often named in the ancient records of Lorraine, and even in

the Chronicles of the Crusaders, Andrew de Savigny (wrongly
written Chavegni, Chavigny, etc,) having fought by the side

of Bichard of England against Saladin. When the Duchy of

Lorraine began to break up, at the time of the Thirty Years'

War, the family of Savigny adhered to Germany along with

the reigning house, and thus escaped the annexation to France,

which the gradual decomposition of the State slowly but surely

brought about. In 1630, Paul von Savigny became attached

to the princely house of Leiningen-Westerburg, served in the

armies of France and Sweden, then the defenders of German

Protestantism, acquired property at Calestadt, on German soil,

and was buried in 1685 at Kirchheim, in Alt-Leiningen. In

France the family was now regarded as extinct. Savigny's

great-grandfather, the son of this Paul, was in the service of

the Prince of Nassau, and became President at Weilburg.
He appears to have been a strenuous defender of the honour

and integrity of Germany, and in a work entitled La Dissolu-

tion de la Reunion, wrote vehemently against the ambition

and tyranny of Louis xiv. His son, Savigny's grand lather,
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was the last soldier of the family, having served in the Im-

perial armies in Italy, in the Seven Years' War, and been

present at the siege of Turin by Eehbinder. He afterwards

devoted himself to political life, held administrative offices in

various small States, and died Cabinet Minister of Deux-Ponts.

He increased the German possessions of his family. His son

held similar situations under various princely houses, and is

said to have been a man of great personal worth and authority.

He became a noble of the Empire, and was the envoy (Kreis-

gesandter} of several princes to the Diet of the Circle of the

Upper Ehine, which latterly met at Frankfort-on-the-Maine.

Here, on 21st February 1779, was born the great jurist. He
was indebted for much of the moral and religious earnestness

of his nature to the early training of his mother, who taught
him the French language, and took him to the French religious

services held at Bockenheim, beyond the territory of Frankfort.

In 1791 and 1792, Savigny lost his parents, and was left,

at the age of thirteen, the sole remaining scion of his family,

but with a good fortune. His guardian, Herr von ISTeurath,

Assessor of the Imperial Chamber (Reichskammergericlif)
1

at

Wetzlar, took his ward into his house, and brought him up
with his own son. From him the youths began, at the age of

fifteen, to receive instruction in law. The worthy magistrate
traced the subsequent fame of his illustrious pupil to his own

teaching an amiable hallucination which Savigny's grateful

piety never allowed him to disturb. Herr von Neurath was

really a learned man in the jurisprudence of the eighteenth

century, being especially famous as a thorough proficient in

the German Staatsrecht of the time.
'

But,' says Professor Piudorff,
'

in these volumes, compiled
in the axiomatic and mathematical method, cut up into ques-
tions and answers to be learned by heart, the youthful soul of

the future master of jurisprudence for the first time felt with

alarming distinctness the whole comfortless desolation and

aridity of the legal learning of the time
;

it was well for him
to learn by his own experience how legal instruction, if it is to

animate to independent thought, must not be communicated.'

At Easter, 1795, he proceeded to the University of Mar-

1 This was the Supreme Court for all Germany, having concurrent juris-
diction with the Imperial Council at Vienna.
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burg. The smaller, half-rural universities of Germany have

at least the advantage of bringing the students into closer

personal intimacy with their teachers
;
and Savigny enjoyed

such a friendship with Philipp Friedrich Weis, a civilian of

the '

positive, so called elegant
'

school, which had still its

adherents. Weis had a good library, ample learning, and,

notwithstanding some eccentricities, the art of inspiring his

disciples with an enthusiasm for legal study. In each of his

earlier works Savigny gratefully mentions the incitement to

it which he had received from Weis, and,
'

by the imposing
scientific apparatus of MSS. incunabula and documents, which

he has turned to account in all his writings, he proves himself

to be Weis's true and grateful disciple.'

Savigny studied at Gottingen in the winter half-year of

1796
;
but he found the lectures tedious or ridiculous. Having

already completed his civilistic course, he did not attend the

prelections of Hugo, then the ornament of that university.

Only during one hour was he a hearer in Hugo's lecture-room,

and in after times that distinguished civilian used to point
out to his audience the spot where Savigny had sat, thereby
consecrated as the place of honour. Spittler's gracious

eloquence in the chair of Universal History was what most

impressed Savigny at Gottingen, and to the impression made

by it may partly be traced that clearness of style which dis-

tinguishes his works. For three years after this, Savigny's

studies were considerably interrupted by ill-health, but much
of his time was spent with friends, who, by their own confes-

sion, derived from him benefit and incitement not less than

he owed to them. Among these are the names of Becker,

Pourtales, Von Motz, Heise, Clemens Brentano, H. Lichtenstin,

Klingemann, Gries. He was not dead to the influence of the

great poets of Jena and Weimar, then at their zenith of fame

and activity. It was the powerful and with him life-long

impression made by Wilhclm Meistcr, in 1800, that roused

him out of the somewhat aimless and disjointed life which his

illness had for a time necessitated, and '

restored him to him-

self and to solitude.'

In 1800, Oct. 31, he took his doctor's degree at Marburg.
His inaugural dissertation was ' de concursu delictorum formali

'

(Vcrmischte Schriftcn, iv. 74), a treatise on the violation of
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several criminal laws by the same act, e.g. perjury, in conse-

quence of which an innocent person is condemned to death.

This is ranked but little below the level of his later works.

In the following winter, Savigny lectured as Privat Decent in

Marburg the beginning of forty-two years of professional

activity. He delivered but one course on criminal law, and

afterwards applied himself to the civil law, which he treated

after Hugo's method, historically, exegetically, and systemati-

cally. The lectures he delivered on this subject in the follow-

ing years, as Extraordinary Professor, made a deep and strong

impression.
'

I know of no public speaking ( Vortrag)? says Jacob Grimm,
who with his brother had attended his different courses,

'

that

has more deeply impressed me than the prelections of Savigny.
I think what so strongly attracted his audience was his ease

and vivacity of delivery, combined with so much quietness

and moderation. . . . The constant clearness of his diction,

the warmth of his persuasion, and withal a kind of reserve and

self-restraint in expression, produced an effect which with

other men is only the consequence of the most powerful

eloquence.'

From the same biography of the Grimms we learn that

Savigny spoke fluently and rarely consulted his notes. His

French translator, M. Guenoux, received similar impressions
in attending his lectures thirty years later. He was struck

with the freshness and vivacity with which a course was

delivered for the twenty-fifth time. Each year, however,

added a new interest, in the results of new studies, and the

latest discoveries of science.
' His fluent and precise language,'

says M. Guenoux,
'

illustrates so well the most obscure subjects,

that his pupils discover their difficulty only if at a later period

they have to seek for a solution which they have forgotten.'

In these years at Marburg, his courses were on the last ten

books of the Pandects, Ulpian, the laws of succession, obliga-

tions, the methodology of law, and on Hugo's history. For

the labours of Hugo, Savigny always expressed high esteem,

and though not his pupil, he was aided and influenced by his

writings and intercourse more than by any other modern jurist.

But the achievements of Hugo were but negative. His criti-o o

cism had exposed the defects of the German jurisprudence of
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the eighteenth century, but no constructive genius had yet

given an example of a better science. That jurisprudence had

almost forgotten the law sources
;

it had constructed a ' con-

glomerate
'

of Eoman, canon, and German law, without reject-

ing or distinguishing what had become obsolete, and had

clothed the whole in a fantastic dress of abstract principles

and technical phraseology. Handed down from one teacher

to another, dissociated from the philosophical and historical

science of the time, the German jurisprudence needed another

Cujacius to transform it from a mechanical handicraft to be

once more a liberal study, and an important element of national

culture. The first step towards realizing the reform to which

Hugo, Haubold, and Cramer had pointed the way, was made

by the publication of Savigny's treatise, Das Reclit des Besitzes,

certainly the greatest event that has occurred in legal history

since the sixteenth century. It was a pattern of the new
method of studying the law sources at first hand.

For some time Savigny had laid aside all commentaries, and

had sought in the texts of the great jurists alone a firmer

foundation for his knowledge. He did not neglect, either

before or at a later period, the great modern interpreters of

the Eoman law, especially Cujacius and Donellus, but he felt

the importance of regenerating civil law from the undiluted

and unadulterated springs of antiquity. In preparing in this

way his prelections on the last ten books of the Pandects, he

first became aware of the vast difference between the doctrine

of possession taught by the classical jurists and the traditional

theories then received as to
'

that remarkable hybrid of fact

and law.' Encouraged by Weis, the preparations for restoring

the doctrine of the ancients were begun in December 1802.

They were completed in five months, and in six weeks more

the manuscript was finished. In so brief a time was produced
this unequalled monograph, which has gone through seven

editions, has been translated into English, French, and Italian,

and which at once placed the author, at the age of twenty-four,

among the classical writers of his country.

Savigny declined at this time invitations to Heidelberg and

Greifswald. In 1804 he was married, at his estate of Trages,

to Fraulein Kunigunde Brentano, sister of Clemens Brentano

and Bettina von Arnim, a union which lasted till his death.
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After visiting Heidelberg, Stuttgart, Tubingen, and Strasburg,

he went to Paris in December 1804. On the way thither,

a box containing his papers, the fruits of laborious researches

in the libraries of Germany, was stolen from behind the

carriage. This serious loss, however, was in some measure

replaced by the aid of his pupil, Jacob Grimm, who joined him

at Paris. There, in that magnificent library, whose conser-

vators are famed for even more than the proverbial courtesy

of librarians, Savigny and Jacob Grimm spent their days.

Madame Savigny and one of her sisters accompanied them,

and copied many manuscripts ; among others, the cramped

handwriting of the unpublished letters of Cujacius. In the

end of 1805 he returned to Marburg. His biographers give
no account of his occupation during the next two years,

1 which

are memorable for the humiliation of Prussia, and the complete
establishment of French domination in great part of the

Fatherland. Savigny must have watched with anxiety the

events of that period, and he drew from them, doubtless, many
of the lessons of patriotism and political wisdom which he

afterward strenuously inculcated. It was a time of trial for

all Germans, but it was also a time of hope to the thoughtful

among them a crisis in their history.

In May 1808, he was appointed Ordinary Professor of

Eoman Law in the University of Landshut. He remained

there but a year and a half; but that time was long enough
for him to acquire the unbounded love of his students, whom
he inspired with the same zeal, love of learning, and self-

respect that so many had carried away from Marburg. In the

preface to the seventh volume of his system, there is a story

of this time, which he tells to illustrate the error of those who,

in their zeal for the Fatherland, assumed the existence of an

antagonism between Eoman and German law.
' When I filled a chair in the Bavarian University of Land-

1 In the singular history of the Canoness Giinderode, prefixed to the

Correspondence of Goethe with a Child, Bettiua von Arnim gives a curious

account of her manner of life when in Savigny 's house at Marburg, and of

the scenery there
;
but there is little relating to him personally, except that

he was visited by Kreutzer. In the same book are various incidental allu-

sions to Savigny and his family ; e.g., to a festival on his birthday, Feb. 21,

1808, which was attended by Goethe's mother. ^Letter to Goethe, March

15.) Others are cited hereafter.
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shut, forty years ago, there was there a professor of botany,

who, be it observed, was not born a Bavarian. This man

sought to manifest his exclusive devotion to the special

Bavarian Fatherland, by banishing from the botanic garden all

plants that do not grow wild in Bavaria, in order to have a

home garden (Einen rein Vaterlandischen Garten), free from

all foreign productions. This course, however, was condemned

by all true Bavarians in the University, who were certainly

not wanting in the strongest attachment to their country.'

This is a curious example of the strange extremes into

which some natures were then led by the craving for a local

nationality, and of the keenness of the provincial selfishness

which long retarded the growth of German unity. It would

seem to point to some attacks on Savigny as a foreigner, which

were rather ridiculous developments of patriotism in that

newly formed and as yet incoherent kingdom. These attacks

or mislikings must, however, have been exceptional, or at least

they were soon overcome. His sister-in-law, Madame von

Arnim, then lived in his family, and in her correspondence
with Goethe she thus describes his departure from Landshut :

' The students are just packing up Savigny's library ; they

place numbers and tickets on the books, lay them in order in

chests, let them down by a pully through the windows, where

they are received underneath with a loud " Halt
"

by the

students. All is joy and life, although they are much dis-

tressed at parting with their beloved teacher. However

learned Savigny may be, yet his affable, befriending disposition

surpasses his most brilliant qualities ;
all his students swarm

about him
;
there is not one who does not feel the conviction,

that in the great teacher he also loses his benefactor. Most

of the professors, too, love him, particularly the theological

ones. Sailer is certainly his best friend.
' The swarm of students leaves no more the house now that

Savigny's departure is fixed for a few days hence : they are

just gone past my door with wine and a great ham, to be

consumed at the packing up. I had presented them my little

library, which they were just going to pack up also
;
for this

they gave three cheers. In the evening they often make a

serenade of guitars and flutes, and this often lasts till midnight ;

therewith they came round a large fountain, which plays before



524 APPENDIX V.

our house in the market-place. Yes ! youth can find enjoy-

ment in everything : the general consternation at Savigny's

departure has soon changed into a festival, for it has been

determined to accompany us on horseback and in carriages

through the neighbourhood of Salzburg. They who can pro-

cure no horse, go before on foot : and now they are all rejoicing

so at the pleasure of these last days, travelling in awakening

spring through a splendid country with their beloved teacher.'

Nearly two months later she writes :

'

Shortly after Easter we took our departure : the whole

University was collected in and before the house
; many came

in carriages and on horses
; they could not so soon part from

their excellent friend and teacher. Wine was given out, and

amidst continued cheers we passed through the gates. The

horsemen accompanied the carriage up a hill, where spring was

just opening its yes ;
the professors and grave personages

took solemn leave, the others went one stage further. Every

quarter of an hour we met upon the road parties who had

gone on before, that they might see Savigny for the last time.

I had seen already for some time the tempest clouds gathering.

At the post-house, one after the other turned towards the win-

dow to conceal his tears. A young Suabian, of the name of

Nussbaumer, the embodiment of popular romance, had gone
far before, in order to meet the carriage ence again. I shall

never forget how he stood in the field and waved his little

handkerchief in the wind, while his tears prevented him from

looking up as the carriage rolled past him. I love the

Suabians.'

Here follows a vivid personal description of some of Savigny's

pupils, who accompany the party to Salzburg. Again :

' At sunrise we passed over 'the Salza
;
behind the bridge is

a large powder magazine. There they all stood to give Savigny
a last <jheer

;
each one shouted forth one more assurance of

love and gratitude to him. Freiberg, who accompanied us to

the next stage, said, "If they would only so cry that the

magazines should burst, for our hearts already are burst
;

"
and

now he told me what a new life had blossomed forth through

Savigny's means
;
how all coldness and hostility among the

professors had subsided, or was, at least, much assuaged, but

that his influence had been chiefly salutary for the students,
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who, through him, had attained to far more freedom and self-

dependence. Neither can I sufficiently describe to you how

great is Savigny's talent in managing young people. First

and foremost, he feels a real enthusiasm for their efforts, their

application. When any theme which he proposes to them is

well handled, it makes him thoroughly happy ;
he would fain

impart to each his inmost feelings ;
he considers their future

fate, their destinies, and a bright eagerness of kindness illumines

their path.'

Professor Eudorff describes with pardonable partiality that

great Prussian or rather German movement for national culture,

morality, and religion, as well as for outward freedom and

wellbeing, which originated in the-oppression of Napoleon, and

culminated on the battle-fields of 1813. The most valuable

fruit of French conquests in* Germany was the conviction

that complete national union, and the renunciation of all

narrower interests and prejudices, were alone sufficient for the

last desperate conflict with the invader. To confirm this

patriotic spirit, and to elevate the standard of moral and intel-

lectual education, the University of Berlin was founded in

1810. Suggested by Wolff, when the University of Halle

was uprooted by the French, and afterwards- advocated by
Miiller, Humboldt, and Stein,

1
this first experiment of a Hoch-

schule in a great city was endowed in 1.809, with a royal grant
of 60,000 dollars a year, and the gift of Prince Henry's palace.
'

It was the highest example,' says Fichte,
' of a practical re-

spect for science and thought ever afforded by a State, for it

was given during a period of the direst oppression, and under

the greatest financial difficulties
;
and, it was not a matter of

display or of elegance that was sought for, but a means of

giving health, and vigour to the nation.' It was a proof that

the oppressed and humbled country was to be raised from the

dust not so much by physical as by moral force. It was a

conversion of Berlin from the French spirit and habits of

thought which, had possessed it since the time of the great

Frederick, to be the centre of German intelligence.

Along with such men as Fichte, Schleiermacher, and Butt-

1 For a curious account of Wolff'a conversion of" Stein,. who had been

opposed to the plan as dangerous for the morality both of citizens and
Burschen, see Russell's- .fl/Wrr/*- Germany, ii. 58..



526 APPENDIX V.

mann, William von Humboldt, the Minister of Public Instruc-

tion, named Savigny to the King, as the man in all Germany
best fitted to direct the whole study of jurisprudence.

' This

man,' said the minister,
' known by various universally admired

works, must justly be ranked among the most eminent living

jurists of Germany ; indeed, with the exception of Hugo of

Gb'ttingen, no one can be compared with him, since he is dis-

tinguished as well by the philosophical treatment of his science

as by his genuine and rare philological learning.' In May
1810 Savigny left Landshut, and in June became a member
of the commission for organizing the University of Berlin.

One of the first cares that engaged his attention related to

the constitution of a Spruch-collegium (Collegium Juridicum)
in connection with the Juridical Faculty. The share which

the German universities took in the administration of justice

is a curious feature in their history. Originating, probably, in

Italy (GescJiichte d. E. R. im Mittelalter, vol. iii. 86), this

system was widely extended in Germany. There the Spruch-

collegium had not a jurisdiction ;
but courts were authorized

to communicate to it the documents and pleadings (Acten-

versendung) in any cause, and were bound to accept and

promulgate its decision. In some parts of Germany this

reference was made at the desire of the parties, in others it

belonged to the ojficium, of the court
;
but in all cases the

latter alone designated the faculty, the parties having the right

of declining thrice (jus eximendi). The University of Berlin

being the first foundation of the crown of Prussia, and not

deriving its charter from the emperor, there was some hesita-

tion as to giving it a Spruch-collegium, chiefly, it appears,

because Frederick n., in his law reforms of 1748, had declared

the awards of universities to be incompatible with the strict

observance of the Prussian law. Savigny, however, saw in

this institution not only an important auxiliary to legal educa-

tion, but also an organ by which scientific law might influence

practice. He thought the new university was bound to im-

prove and elevate this agency, which had been subject to

many abuses, and to use it for its highest purpose,
'

to produce
a life-giving co-operation and mutual influence of theory and

practice.' It was one of the main objects of his life to counter-

act that ever widening gulf between theoretical and practical
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law which he saw to be the crying evil of German jurisprudence.

Next to the study of that body of law, in which principles were

most intimately combined with their application, he knew no

better remedy than in the proper regulation of an institution

which connected teachers and speculators with the actual

affairs of the world.
1 In a university founded for such ends

as that of Berlin, he was the more ready to yield to his natural

tendency, and to postpone the special laws and apparent
interests of Prussia to the general weal of Germany ;

and he

felt that the real interest of Prussia lay in leading, not in

keeping aloof from the nation. He succeeded in establishing

a SprucJi-collegium, composed of all the ordinary professors of

the faculty of law, and entitled to deal with cases remitted

from other German States than Prussia. In it Savigny him-

self, although free to decline its duties, laboured with such

zeal that 138 reports, in his firm, clear handwriting, exist in

the first three volumes of the archives of the Faculty, dating
from its foundation to his retirement from it in 1826.

Nor in the teaching of law did he submit to the natural

tendency to give the first place to the municipal code of Prussia.

He insisted on the appointment of another ' Ptomanist
;'

and

Hugo, Heise, and Haubold having declined, he obtained the

younger Bieiier. On 10th October 1810, he began his own

winter lectures, on the Institutions and the History of Eoman

Law, before forty-six students, among whom wrere Goschen,

Dirksen, von Eonne, von Gerlach.

Immediately after his arrival at Berlin, he became acquainted

with Niebuhr, who speaks in his Eoman History with affec-

tionate gratitude of the learned intercourse he enjoyed with

Savigny, and who always considered himself deeply indebted

to him for the acquisition of new ideas, as well as for a sym-

pathy that was the -best stimulus to his genius. (Life and

Letters of Niebuhr, i. 305, Engl. tr.) Savigny attended in

that first winter his lectures on Eoman history.
' Thus arose,'

says Professor Eudorff,
' that mutual interpenetration of Eoman

law and Eoman history which still characterizes, in an equal

measure, the writing of Eoman history and Eomau jurispru-

dence.' In summer, 1811, began the personal contact of

Savigny and Eichhorn, who then came to Berlin to teach

1
Comp. Sy.t. i. Yorr. p. xxi.
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German j urisprudence. Taking the same views as Savigny as

to the origin of positive law, Eichhorn did for the regenera-
tion of his own department nearly what Savigny did for the

modern Eoman law. The former built upon the method and

discoveries of Jacob Grimm, as the latter was aided by those

of Niebuhr.

In the first election of a rector for the new university,

eleven votes were given for Fichte, and ten for Savigny ;
but

as the former desired to be relieved from the burden of public

business, the office fell to Savigny as second in order. It was

now the era of
'

Liberation,' and his term of office was made
illustrious by the empty halls of the university ; by that
'

frequentissimarum scholarum fausta infrequentia, in which,'

says the biographer,
'

the rector announced the prelections in

the catalogue, but himself held none, because in the previous
winter he had read the Pandects before but ten students, all

disqualified for military service
;

'

and he himself was now an

active member of the committee for organizing the Landwehr

and Landsturm of Berlin.

In 1814, and for some years after, he was tutor of the

Crown Prince in Roman, criminal, and Prussian law. In the

same year appeared his famous pamphlet, Vom Beruf unseres

Zeitaltzs fur Gesetzgebung und JRechtswisseitschaft. There

was a very general feeling in Germany in favour of internal

unification by means of a code. Some wished to adopt that

promulgated in Austria in 1811; others to form a new one
;

and Thibaut, who first gave expression to the common desire/

hoped that the representatives of the different States then

assembled at the Congress of Vienna would help to realize it.

This distinguished jurist was a warm and genuine patriot, as

his great adversary in the '

friendly struggle
' 2 was ready to

confess
;
but . he belonged to that philosophical school, fed on

the theories of the- eighteenth century, which, believed that

law can be produced, of, the desired quality and at the shortest

notice, on any soil. This belief was an offshoot of that extra-

ordinary presumption, born of intellectual conceit and the

1 ' Ueber die Nothwendigkeit eines All^emeinen biirgerlichen Rechts fur

Deutschland,' in Civilistische Abhandluiigen, pp. 404-466.
2 Niebuhr (Life and Letters, ii. 268, Engl. tr.) calls it

' an acrimonious

contest, which, however, terminated reasonably.'
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pride of knowledge, which, in alliance with the maniacal

strength of human misery, achieved such a mighty revolution

in religion and politics, and which, having lost all respect for

a past that seemed prolific only of abuses, imagined the present

capable of realizing absolute perfection. It placed the end

and goal of jurisprudence in a universal code for all nations

and all times
;
a code so complete as to give a mechanical

guarantee for equity and justice, and it demanded, in that

spirit, a common legislation for Germany.

Savigny's reply was in the spirit which the nineteenth cen-

tury was already bringing to bear on philosophy, science, and

literature. It was an application and development of the

lessons of Vico and Montesquieu, which may be summed up
in that thought of Pascal, which considers,

'

toute la suite des

homines pendant le cours de tant de siecles comme im rneine

liomme cjui subsists toujours et qui apprend continuellemeut.'

The past was not to be studied merely that abuses might be

exposed, or an imaginary perfection idolized
;

it was to be

examined with a profounder attention, as the parent and nurse

of the present and the future. Old things were regarded as the

foundation of new, instead of being swept away with the besom

of destruction, in order to make room for them. In fine, then

arose that school which has not yet accomplished its work, which

inculcates reform instead of revolution, a historical school, whose

functions are not confined to the realm of jurisprudence.

With a more loving regard for the past, a more earnest

devotion to his own science, free from the spell exercised by
the dream of mere outward uniformity, Savigny came forward

as the champion of the common law
; recognising indeed the

value of legislation and codification, but requiring the former

to proceed from the opinion and wants of the nation itself, and

placing the latter in its true position, as a question of expe-

diency, not a matter of necessity. He showed that legal science

was only in its infancy ;
that it would be folly to stereotype

and fix for ever a state of the law obviously so imperfect ;

l

1 '

Optandum esset, ut hujusmodi legum instauratio illis temporibus

suscipiatur, quse antiquioribus quorum acta et opera tractant, literis et rerum

coguitione prsestiterint. . . . Infelix res namque est, cum ex judicio et

delectu setati.s minus prudentis et eruditse antiquorum opera mutilantur et

recompouuntur.' Bacon, de Auym. Sc. L. 8, c. 3 (quoted by Savigny, ]'om

Beruf, etc., p. 21).

2 L
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that Austria and Prussia would not give up their own new
codes

;
and that, therefore, any attempt at general codification

would most probably result in a permanent division of the

nation into two halves. He pointed out the defects in all

previous attempts at codification in France, Austria, and

even in Prussia. He showed that the want and the vocation

of the age was rather for progress in a common jurisprudence ;

and he maintained, with an earnestness and conviction that

arose from a worthy but modest self-consciousness, that the

nation had yet freshness and vigour enough to produce great

jurists, and an intellectual fecundity that would only be

hampered by the codifications that suited ageing nationalities.

In his view,
' the call for codes arose from indolence and de-

reliction of duty on the part of the legal profession, which,

instead of mastering the materials of the law, was overpowered
and hurried headlong by their overwhelming mass.'

Savigny's view of the whole subject of codification was

based on his conception of the nature of private law, as

originating directly from the people. Whatever may be the

functions of the State in ordering and protecting its own exist-

ence through public and criminal law, private law proceeds

immediately from the actions of individuals. The customs

and precedents, the usages of merchants, and those of courts,

are not merely the primitive, but the permanent organs of

legal progress.

He did not conceive the law as immutable, an heirloom

that must not be bartered or changed. This charge against

the historical school was unfounded. ' The human body,' he

said (Zcitsclir. iii. 4. Stimmen fur und wider neue Gfesetzbucher),
1

is not unchangeable, but is incessantly growing and developing
itself

;
and so I regard the law of each nation as a member of

its body, not as a garment merely that has been made to please

the fancy and can be taken off at pleasure and exchanged for

another.' He pointed out, too, the source of the whole agita-

tion for codes, the attempt to rectify the law from above and

at one stroke, in the tendency of the time,
'

alles zu regieren,

und immer rnehr regieren zu wollen.' (Ib. p. 44.) In fine,

he pointed out that the '

historical spirit is the only protection

against a kind of self-deception, which is ever manifesting
itself in individuals as well as in whole nations and epochs
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that which makes us fancy what is peculiar to ourselves to

belong to universal humanity. Thus, in time past, some, by
leaving out prominent peculiarities, made a system of natural

law out of the Institutes, and deemed it the very voice of

reason
;
now there is none but pities such an error

; yet we

every day see people hold their juridical notions and opinions
to be rational only because they cannot trace their genealogy.
"Whenever we are unconscious of our individual connection

with the great universe and its history, we necessarily see our

own thoughts in a false light of generality and originality.

Against this we are protected by the historical spirit, which it

is the most difficult task to turn against ourselves.' (Vom
Bcruf, 115.)

It was not surprising that Savigny's views should kindle

opposition among the numerous party interested in maintain-

ing the principles of the French rule, who hoped to be allowed

to apply these principles for their own interests as soon as the

old German tendency to isolation of races and territories again
dared to manifest itself. Professor Gonner, of Landshut, a

representative of this class, accused Savigny of democratic

views, and a desire to place the sovereign prerogative of legis-

lation in the hands of the people and its jurists. He con-

sidered a code for all Germany inconsistent with a federation

of sovereign States.
1 He desired to obliterate every trace of

common nationality, and the very appearance of State subjec-

tion, although he had pressed on the States forming the

Confederation of the Rhine the uniform adoption of the Code

Napoleon, pure and simple. Savigny's reply
2 was crushing.

He insisted on freedom as necessary for the development of

law, as well as other functions of the intellectual life of nations.

But he urged above all the preservation of every institution

that supported or confirmed the national unity. He knew
how important it was to withstand that spirit of

'

particularism
'

which is unable to see the wood because of the trees
;
he was

1 Similar was the view of Almendingeu (PoIitiscJie Ansichten, Wiesbaden,
1814), who applied the 'national theory' of law to the little States of

Germany, confounding the notions of State and nation, and demanding a

special code for each State.
' Ein ueues Trennungsmittel fur die Deutschen,'

Zeitschrift, iv. 32.
2

Zeitxchrift fiir geschichtlicJien Rechtswissenschaft, vol. i. pp. 373-423.
Verm. Schriften, vol. v. No. 52, pp. 115-172.
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fully aware of the value of local and municipal institutions,

but he felt that unity was of still more vital importance to his

country.

For the maintenance of such principles and the cultivation

of historical jurisprudence, Savigny, Eichhorn, and Goschen

had established in 1815 the Zeitschrift fur gcscliiclitlichen

licchts'wissenschaft. The same objects which this journal had in

view were still more efficiently aided by the great works of its

chief conductors, Savigny 's History of Roman Lg/w^ intJie Middle

Ages, and Eichhorn's Deutsche Staats- und Reclitsgeschichte.

Savigny's third great work exhibits the strange and unexpected
result of the continuity of the Eoman Law during the darkest

period of European history ;
and it depicts its resurrection and

second life in the jurisprudence and literature of the Middle

Ages. Professor Eudorff ascribes it to a special interposition

of Providence in behalf of the historical school, that just

when the veil had been lifted from the Middle Ages by the

gigantic labours of Savigny, the obscurity that had enveloped
the more remote antiquity of the Eoman law was in great

measure dispelled by the discovery of the Institutes of Gains.

The Eoman law was thus traceable in its whole growth, from the

old forms of the Eepublic, through the remains of the classical

jurists, the Pandects of Justinian, its flickering life in the

church, the municipalities, and the universities, till its revival

in the schools of Bologna, and its reasserted predominance in

the tribunals of the Germanic empire. We quote here the

eloquent words of Professor Eudorff in describing the historical

school :

' The masters of the older schools had acknowledged only
statutes as sources of law. The primitive customary law

growing up out of the autonomy of individuals and the de-

cisions of judges, and the legal profession, the natural repre-

sentative of the nation in legal affairs, had in their eyes a

scarcely tolerated existence. An international law without

the State they were in all consistency obliged to deny. Now,
the municipal law escaped from that legislative arbitrariness,

that system of constraint in the domain of law, as theoretical

politics shook off the arbitrary doctrines of the social contract

or of conquest,
1

as historical literature shook off the prag-
1 See Savigny's System, i. 32.
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matismus which pretended to explain everything by individual

purpose and deliberate design. Law stepped out into the

general highway of intellectual history, and the more precise

formulation of the lawgiver, who stands in the centre-point

of his people and his history, appeared henceforth but as one

of its manifold organs.
' The previous jurisprudence was wholly dogmatic, and its

dogmas consisted only of wearisome logical categories, and

rules for interpreting the legislative will. The jurists of the

eighteenth century wanted altogether the historical and even

the genuine systematic sense, which deals with what is organi-

cally connected. The history of law to the rationalist, lawyers
was only a catalogue of the aberrations of the human mind

;

to the positivists it was a worthless collection of defunct and

useless antiquities. The historical school restored to juris-

prudence, besides the juxtaposition of contemporary facts, the

regular succession of a series of varying forms, in which we
become aware of the presence and operation, from first to last,

of the same national life, uniting, individualizing, developing

the whole. To it legal history is no longer dead matter. It

knows only an immanent, not a transitory past, the knowledge
of which is no superfluous, or at the best useful preparation ;

but the whole of jurisprudence is as much history as system,

only a different arrangement distinguishes the freedom of

historical development from the necessary and well-propor-

tioned systematic unity of the manifold institutes.'

Perhaps the most plausible objection to the historical school

was founded on its supposed want of all higher philosophical

thought. It was accused of standing aloof from the ideal.

The works of Savigny alone, full of sound philosophy, stated

in the most transparent style, are enough to refute this notion.

The historical school only demands division of labour
;

it asks

to have its own office duly appreciated, but it does not pre-

tend to exist without using the aid of a rational and reflective

jurisprudence. The two tendencies are inseparable as soul

and body. Savigny confined himself with rare self-denial to

the exposition of the law on its historical side, and in its

external form. He never loses sight of the worldly interest

of his subject in
'

speculations on the philosophy of legal

history or the physiology of peoples, nor obscures the classical
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simplicity of his outlines by metaphysical deduction, the

romance of theological colouring, or the dangerous play of

etymological fancy.' His own ans\ver to the want of philo-

sophical thought with which his history has been charged,
stands in the Zcitschrift, iii. p. 5.

1 '

ISTo confusion/ he says,
'

is more pernicious than that of micrology with special know-

ledge of details. Every reasonable man must estimate micro-

logy at a very low value, but accurate and minute knowledge
of details is so indispensable in all history that it is the only

thing that can give it value. A legal history not based on

this thorough investigation of particulars can give, under the

title of great and powerful principles, nothing better than a

general and superficial reasoning on half-true facts a proce-

dure which I deem so barren and fruitless, that, in comparison
with it, I give the preference to an uncultivated empiricism.'

2

He belonged to none of the great schools of philosophy
which rose and fell during his long lifetime. But there is a

lofty ideal present and often visible in his works. He con-

ceives law as having its end and aim in man's moral nature

as being the realization or rather the servant of ' das

Sittliche.' But as morality is now inseparable from Chris-

tianity, he finds the highest motive of the law in the deeply
ethical spirit of our religion. In a remarkable passage,

3

written at a much later period of his life, after comparing the

positive and rational sects of lawyers, those who regarded only
the individual and national, and those who chiefly contemplated
that which is common to human nature, after recognising an

element of truth amid the one-sidedness of both parties, and

rejoicing in the prospect of progress afforded by their approxi-

mation, he proceeds thus :

' The universal office of all law may then be referred simply
to the moral determination of human nature,

4
as it appears in

1
Lerminier, Hist, dn Droit, p. 355.

2 The application of these principles to the History of Roman Law in

the Middle Ages will be found in a letter of Savigny, cited in the
' Notice

'

in the French translation, p. 21.
3

System, i. 53.
4 Tins phrase is explained at a subsequent part of the same volume (p. 33 1 ).

' Man is placed amid the external world, and the most important element
in this surrounding is his contact with those who are his fellows in nature
and destiny. But it is possible for free beings to co-exist in such contiguity,

mutually benefiting, and not hindering each other in their development
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the Christian view of life. For Christianity is not merely to

be acknowledged as the rule of life, but it has in fact trans-

formed the world, so that all our thoughts, however alien or

even hostile to it they may appear, are yet controlled and

pervaded by it. By this recognition of its universal end and

aim, law is not absorbed in a more extensive domain, and

robbed of its independent existence
;

it is rather a distinct and

peculiar element in the successive conditions of that general

problem ;
it lias unlimited sway within its own province, and

it only receives its higher truth by its connection with the

whole. It is amply sufficient to admit this one aim, and it is

unnecessary to place by its side a second of a totally different

kind under the name of the public weal
;
to assume in addition

to the moral principle one independent of it in political

economy. For, as the latter strives after the extension of our

dominion over nature, it can only tend to increase and ennoble

the means by which the moral ends of human nature are

attained. But this includes no new aim.'

And the author goes on further to distinguish the general
and particular elements of law, and to show that one of the

principal functions of legislation is to regulate their reciprocal

action, to reconcile them into a higher unity, preserving the

philosophical principle, without killing the national spirit and

individuality. We have been insensibly led to anticipate by

quoting from Savigny's philosophy of law as it was twenty-five

years later. But it was not in substance different from that

of the Beruf and the Zeitschrift. It was only mellowed and

enlarged by experience and riper knowledge.
The polemic against the historical school gradually ceased

as its profound scientific theory was disseminated more and

more widely by the works of Savigny and Eichhorn, by Biener

in criminal law, Bethmann-Hollweg in the law of judicial

procedure, and by many others, till it has become the common

property of all. Englishmen have always had a holy awe for

only by recognition of an invisible boundary within which the existence and
the activity of each individual may obtain secure and unembarrassed scope.
The rule by which that boundary, and by it that free space is determined, is

the law. This implies at once the affinity and the difference between law
and morality. Law serves morality, not, however, by executing its com-

mands, but by securing the free development of its power residing in every
individual will.'
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precedents, and have studied their own past in a reverend and

yet independent spirit, which makes it difficult to say whether

they more highly esteem the past because it is the parent of

the present, or the present because it is the offspring of the

past. Their theory of law (if they can be said to have had

one) was ever that expressed by Sir James Mackintosh:
' There is but one way of forming a civil code, either consis-

tent with common sense, or that has ever been practised in

any country, namely, that of gradually building up the law in

proportion as the facts arise which it is to regulate.' It is

difficult for them, therefore, to realize the difficulty and import-

ance of the task which the historical jurists accomplished.

But for Jeremy Bentham it would have been more difficult

still. The long cessation of all improvement had opened so

wide a gulf between the law and the wants and sentiments of
O

the nation, that Bentham and his school saw no better way ot

filling it up than by overthrowing the whole fabric of the

ancient jurisprudence, and rearing a new system out of human

brains. Happily this was not necessary. Bentham's writings

gave a mighty impulse to legislation, which had so long been

idle or mischievous; but they did not lead us either to

revolution or to wholesale codification. He had indeed fallen

into the same idolatry of his own genius, and the same oblivion

of the claims of the past, of which the continental theorists

were guilty. But his mistake was counteracted in great

measure by his laying down as the guiding principle a lower,

or at all events a more practical object, the happiness of man-

kind. This principle, abstractly less perfect, but actually less

liable to perversion than the transcendental or a priori systems

of the last century, far more than his elaborate codes, has

mainly influenced the legislation of the last thirty years in

Great Britain.

But the external circumstances of Germany differed still

more widely from ours than their juridical habits and position.

There abuses were greater, attachment to existing institutions

feebler, the spirit of speculation more powerful, and French

example more infectious. The tendency, therefore, was to

systematize : codes were actually formed and enacted in

Prussia and Austria; and it was owing to the labours of

Savigny and his followers that the whole law of the country,
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except such codes, did not become a blank. It is no deroga-
tion from his transcendent merits, to say that much of the

success he won arose from his clear perception that the cause

of the common law was the same with that of national unity,

which exerted so strong an influence on the German mind.

The German States and the two divisions of this island occu-

pied converse positions. Here there is political union, legal

and educational separation ;
there the common law and the

universities were the great bonds of union, and Savigny and

his school were thus able to persuade a nation, one of whose

cravings was for the political unity it had not, to stand by
the institutions which fed and stimulated that desire.

How so great a mind as Savigny's should devote itself to a

field apparently so narrow as the Eoman law, how a spirit so

patriotic should so reverence what seems foreign and anti-

quated, can be strange only to those who have superficial

notions of the power and value of that system which has been

to modern jurisprudence far more than Plato and Aristotle to

modern philosophy. Especially in the Germanic empire, which

the Middle Ages regarded as the centre of Christendom, as the

author and dispenser of the only true law amid the discordant

variety of national and tribal customs, especially in Germany,
was the Eoman law a principal element of national education.

To expel it in accordance with the fancied requirements of

nationality and of the age, would have been as impossible and

chimerical as the extinction of other foreign elements of

culture that had taken root in the soil,
1
such as the influences

of classical antiquity, the poetry and art of Italy, or Chris-

tianity itself.
'

For,' says Eudorff,
'

it is just the exotic plants

in the provinces of religion and law that are the noblest of all

that grow on German soil. Their extinction must reduce us

to barbarism. Their bloom is the ornament and the honour

of our people.' Savigny has expounded his own views of the

present position and value of Eoman law with dignity and

conciseness, in the prefaces to the first and seventh volumes

of his system. He disclaims every thought of exalting the

Eoman jurisprudence at the expense of the German
;

but

he desires that the intellectual gifts God has given to other

nations and times should not be contemned or excluded, and
1

System, vol. i. Vorr. p. xxxi., vol. vii. Vorr. vide ante, p. 532.
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therefore lie prizes the Roman law. But he estimates it still

more highly because '

for us Germans, as for many other

nations, this foreign element centuries ago became a part of

our legal life, and thus, mistaken or half understood, it often

has pernicious effects, where, if rightly apprehended, it can

only enrich our proper legal life. We have not to ask, there-

fore, whether we can neglect or ignore the Roman law, like

some newly-discovered island, or whether we shall strive to

appropriate it with all the benefits and the difficulties which

it may involve. We possess it already ;
our whole juridical

thought has grown up with it, and the only question is

whether our minds shall be unconsciously subjugated by it,

or rather in full consciousness be strengthened and enriched.'
1

But Savigny was not attracted only by the historical im-

portance of the Roman law
;
he heartily recognised its value

as an example. He saw in it the finest specimen of the union

of theory and practice, which in Germany were separated far

more widely, or at least more obviously, than in this country,

where theory till lately had hardly a status or a follower

peculiarly its own. He urged on his students an earnest

study of the Roman jurists, just as we study other productions
of antiquity with delight and admiration. He demands this,

not in order to apply them practically, but to acquire the

logical acumen that pervades them, and to learn to manage
our much richer materials with like deftness and safety. To

him, a superficial knowledge of their general principles seemed

but lost labour.
2

1
Si/stem, vol. vii. Vorr. p. 7. The thought expressed in the last words

is more fully developed in various passages of his writings. The point of

view from which Roman law is regarded by a German lawyer is essentially
different in this respect from that of the Englishman. Yet, amid the atten-

tion which it is now receiving in this country, the views of Savigny as to its

influence and position are of great interest and importance. They should

be compared with those of Mr. Maine in his Ancient Law, and in his paper
in the Cambridge Essays for 1856.

2 ' There is an opposite and widely spread opinion that the Roman law
can and must be taken more easily, that we may be satisfied with what is

called the spirit of it. This spirit consists of what are called institutions,
which may be useful to enable us at first starting to find our bearings : the

most general notions and propositions, without critical examination, without

practical application, and above all without looking to the law sources from
which all first acquires true life. This is quite useless, and if we will do
no more, even this little time is entirely lost.' Beruf, pp. 124, 125. Comp.
ISyst. vol. i. Vorr. p. xxvi.
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Such were the profound and earnest views of Roman juris-

prudence that Savigny's flowing eloquence conveyed to the

youth of Germany. He had an extraordinary gift of oral

teaching.
' The very external nobility of his appearance, the stately

classical repose, the gentle earnestness of his personal bearing,
could not but win the youthful heart to himself and the

science he taught. Borne on the deep musical tone of his

voice, the lecture, perfectly free, yet ready for the press,
flowed on with magic ease, clearness, and elegance. Still

more satisfying was the master's constant incitement to inde-

pendent thought. Principles were laid down clearly and

simply, but the most lively exegesis led directly into the

casuistic workshop of the Eoman jurists. It taught the

hearers to apply those principles ;
and the wise restriction of

the matter, instead of complete satisfaction or satiety, pro-
duced ever a new desire for further progress.' (Budorff, p. 47.)

His views of the professorial office were very elevated. He
addressed himself especially to the middle classes, which, he

said, were most susceptible and most in need of a stimulus

to higher things, and whose spiritual guidance is the most

important. He held in his
'

Essay on German Universities
'

(Verm. Schriften, iv., No. 43, pp. 307, 308), that for their

sake the teacher is called upon to strive after genuine popu-

larity. In the university, as in the State, strength and

permanency depend not on '

heroes and statesmen, on artists

and men of learning and genius, nor yet on the hewers of

wood and drawers of water, but on the numerous intermediate

class that devotes itself to intellectual labours, to agriculture
and trade, in innumerable forms and ranks, and on the sound
sense and active disposition that prevail among these orders.'

When we consider the marked separation between the

literary and the working and trading public of Germany, this

appreciation of the middle classes by one of the former is

noticeable. Mr. Laing and Mr. Buckle have pointed out how
the thinkers of that country address a narrow and highly
cultivated order

;
and thus, writing only for each other, have

come to use a learned language almost unintelligible to the

mass of their countrymen. The effect of the wide separation
of the speculative and the practical classes is seen in the
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wildness of philosophical thought, and in a disregard of the

traditional feelings of the vulgar. In such feelings, in the

instinctive veneration for the past which appears in itself so

unreasonable, we have the main security for the order and

permanence of society ;
and it was not the least of the services

of the historical school that it gave a rational foundation to

this vague and superstitious reverence. Thinkers, cut off

from the influence of popular prejudices, were for remodelling

the world, at least the world of jurisprudence. Savigny and

his fellow-labourers transferred a prejudice from the minds of

the people into the schools of philosophy and the councils of

princes, stripping it of its fantastic ornaments, and presenting

it in the naked simplicity of scientific truth. Indeed, the

vulgar, in its blind veneration of what has been, is in one

respect superior to the
'

unhistorical
'

sect. The continuance

and power of that sect arise simply from the fact that so many
unconsciously confound their own personal contemplation of

the course of the world with the world itself, and thus, as

Savigny has expressed it,
' deceive themselves into the imagi-

nation that the world has commenced with them and their

thoughts. Of course, none of them are conscious of this
;

it

remains an obscure feeling that comes to light only in special

instances, but the fact is proved by more than one literary

phenomenon of the century.' It is the same incapacity to

realize the element of time as a factor in all mundane results,

which Lessing describes in a famous passage
1
as the charac-

teristic of the enthusiast. We shall see immediately how

Savigny's share in the affairs of the world helped to save

even him from some of the errors of the solitary student.

Savigny, like Arnold and John Wilson, like Fichte, Schleier-

macher, and Neander in his own university, exerted even a

greater influence by his qualities as a teacher, than by his

learning and genius. He aimed at cultivating the heart as

1 ' Have you ever read a paper of Lessing's which alarms pious persons,
but is none the less worthy of a profound philosopher

" Die Erziehung des

Menschengeschlechts"? There is in that paper a sentence of the deepest

significance.
" The enthusiast," he says, "and the philosopher are frequently

only at variance as to the epoch in the future at which they place the

accomplishment of their efforts. The enthusiast does not recognise the

slowness of the pace of time. An event not immediately connected with
the time in which he lives is to him a nullity."

'

Niebuhr's Life, ii. 242,

English translation.
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well as the head, and the success of this system is evidenced

by the position he occupied for two generations ;
for so long

he was the chief name and authority, not only in his own

department, but for the whole extent of jurisprudence ;
not

only in Germany, but among cultivated jurists of every land.

Italy, to attend whose legal schools crowds of northern

students crossed the Alps in the Middle Age, has adopted his

system as a text-book in the mother school of Bologna, In

the sixteenth century, the civilians of France were the leaders

and the lights of jurisprudence ;
but now Goethe could say,

'

Although in olden times they (the French) did not dispute
our diligence, but yet regarded it as tedious and burdensome,

yet now they esteem with peculiar regard those works which

we also value highly. I refer especially to the merits of

Niebuhr and SAVIGNY.'

Besides this life of learned labour and intellectual influence,

Savigny's character received a fuller development by his share

in public business. In 1817 he was appointed a member of

the Department of Justice in the Council of State (StaatsratJi).

In 1819 he became member of the Supreme Court of Cassa-

tion and Eevision for the Ehenish Provinces. In 1826 he

became a member of a commission of high state functionaries,

for revising the Prussian Code. These accumulated labours

caused a nervous complaint, which rendered necessary, from

1825 to 1827, more than one lengthened residence in Italy.
1

To this enforced leisure, his country owed the papers on the

German universities and on legal education in Italy, which

were first published in 1832. While his official duties may
have given less time for the pursuits which were more pro-

perly his own, he himself estimated them very highly as

means of intellectual growth and iuvigoration. He writes, in

his essay on the universities :

'

Kept within proper limits, this

disturbance may afford a wholesome counterpoise to the one-

sidedness of a class of learned men, and thus by extending the

view, and by imparting life to the mere study of books, exercise

1 At this time he seems to have been exposed to various annoyances,
and Niebuhr urged him to renounce his political entanglements, and to

retire to a life of study at Bonn, where he himself had then settled. From
another letter of Niebuhr, it would seem that Savigny's health had improved
under homoeopathic treatment. (Life and Letters, ii. 354, 368, English

translation.)



542 APPENDIX V.

the most salutary influence on the educational profession.'

(Verm. Schr. v. 297.) In the same place, however, he warns

that the participation in active business must not be allowed

to engross too much time, strength, or interest, to the detri-

ment of professional duties.
' However decided,' he says,

'

may be the call to active life, the duty of the teacher is

too earnest and too honourable to be fulfilled but with perfect

strength and devotion ; and he who regards the mattero ' o

honestly and conscientiously, will rather renounce it than

degrade it by careless and imperfect performance.'

Very early Savigny recognised the importance of free insti-

tutions to the legal profession, and to the law itself.
' What

have we jurists to cling to,' he wrote in 1816,
' and raise

ourselves up to ? What helps in England, and what helped
in the old free States, were free home-born forms of govern-

ment, with an inheritance of national usages (Volkssitte), which

draw fresh life from their very exclusiveness. Of such means

we have none.' He found the only substitute for them in the

scientific spirit which has produced so many excellences and

defects in German jurisprudence.

He also points out very clearly the advantage of participat-

ing in political power, as an element in the cultivation of all

classes. This argument ought to have had some weight in

favour of popular government where education is so highly

prized as in Prussia. But for generations it has been a

political axiom at Berlin '

to do everything for the people,

nothing through the people ;'
and Savigny was not free from

this prejudice of his country. Some of his views were ex-

pressed, we cannot help thinking, in a way that could only

aggravate the unpracticalness which has retarded the progress

of German constitutionalism. In England, the people have

always sought for
'

material guarantees
'

for liberty, without

probing too deeply the ethical or metaphysical springs on

which they depend. If we were now struggling for popular

institutions, we should not highly appreciate the doctrine,
'
that the antithesis of despotism and freedom can be con-

ceived in conjunction with the most various forms of consti-

tution. An absolute monarchy may, from the spirit of its

government, be free in the noblest sense, just as a republic is

capable of the severest despotism ; although, indeed, many
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forms are more favourable to the one or the other of these

conditions.' This is a clear statement of an important truth
;

but is a symptom of that fulness of knowledge which over-

shoots the mark of practical utility that completeness of

theory which omits to make provision for the wants of every-

day life.
1 What was needed in Germany was the strong

conviction and the authoritative exposition of the truth con-

veyed in the saving clause which closes the sentence. Eng-
land reserved the assertion of the general truth, that tyranny
was equally possible under a democratic and a monarchical

government, and contented herself with securing the best

safeguards for her own liberties in an equitable counterpoise

of classes.

Here is another doctrine which may be appreciated, but can

hardly be beneficial in Germany, namely, that the difference

between despotism and freedom is simply, that
'

in the one

case the ruler regards the nation as inanimate matter, with

which he may deal as he pleases, in the other as an organism
of a nobler kind, at the head of which God has placed him, of

which he is an organic part,' but whose powers, bestowed by
nature and developed in its history, he is bound to respect.

2

In this creed we detect a bias to that divine right which plays

so important a part in Prussian politics. However imperfect,

or rather ill-timed, the expression of these truths may seem

to our apprehensions, Savigny did influence wisely and power-

fully the constitutional tendencies of North Germany. He
showed clearly, in his paper on the municipal institutions

of Prussia,
3

that there was no necessary opposition between

monarchy and the democratic elements of nations
;
rather that

monarchy, instead of being endangered by their operation,

may draw life and strength out of them. There is, however,

a propensity to confine the democratic forces to parochial and

municipal administration, and leave to the monarchy the

unchecked disposal of the central government.
'

It is,' he

says,
'
in the communal institutions that these democratic

institutions can exert their influence with a more natural

1 We find the same views in Saviguy's Philosophy of Law (System, i.

39, 40), in a less objectionable position.
2

Zeitschrift, I 386. Verm. Schrift. v. 131.
3 Verm. ScJirift. v. 208.
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and more wholesome effect than elsewhere. The origin of

the error (an absolute contrast between the democratic and

monarchical elements) lies in the confusion of two quite

different political antitheses the distinction of monarchical

or republican constitution, and that of a more central or local

administration.' We should also notice his urgent inculcation

of earnestness and conscientiousness in the use of political

power, addressed to the teachers and students of the German

universities.
1

After making every allowance for the faults and errors,

some of which have been noted, the works of Savigny pro-

bably contain larger stores of political wisdom than those of

any lawyer, except one or two of the great luminaries of

English jurisprudence. He is equally distant from those

extreme sects of which the one knows no past, and the other

can conceive of no future, because the former ignores or denies

the existence of vested rights, and the other rejects every
amelioration demanded by the times.

2

The System of Modern Roman Law the great work for

which the dogmatic monograph of his earlier years, and the

vast historical and exegetical labours of his middle life, were

but an appropriate preparation was begun in order to give

him the consolation of labour after the death of his only

daughter, who, married to Constantin Schinas, a Greek states-

man, died at Athens in 1835. This work is not easily to

be overrated. If it had been finished, it would have embraced

the whole scientific jurisprudence of the nineteenth century.

As it stands, it not only shows the way in which Germans

must proceed in order to precipitate what is obsolete and

what has been foisted in from what is genuine and subsisting

what is foreign from what is purely national in their law
;

but it also presents to foreigners a grand pattern of what a

system of jurisprudence ought to be. The first five volumes

appeared in quick succession in 1840 and 1841, but more

burdensome and more important labours than he had yet

sustained delayed the execution of the rest. The Minister

von Stein had long since indicated Savigny as the future
' Grosskanzler

'

of Prussia. His merits and his works con-

firmed the foresight of that great statesman, and in March
1 Verm. Schrlft. iv. 298, 299. 2 See System, 400.
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1842 lie took leave of his students, and of the career in which

he had employed his energies and influence for forty years.

Savigny's office placed him at the head of the new minis-

terial department for revising the laws. In this position he

strove, not for a new codification, but for the excision of what
was antiquated or falling into disuse. In the provincial laws,

he sought rather for scientific elaboration than codification.

The most important result of this period of legislation were

the laws on bills, which led to the first general statute of the

German States in modern times.
1 Not less enlightened

reforms were effected in the removal of arbitrary and capricious

grounds of divorce, and in the absence, in his project for a

criminal code, presented in 1845, of all punishments, such as

flogging, confiscations, etc., which lose sight of the moral aims

of penal law. A vain attempt was made to introduce oral

pleadings of parties before the judge, a reform desired by
Frederick the Great

;
but it could not be adapted to the

existing law of procedure. A pamphlet by Saviguy advocated

a better system in divorce causes, which was adopted in 1844. 2

In 1848 he ceased to hold an office which was then shorn of

many of its prerogatives by the increased share of the public

in legislation. Although never so obnoxious to the Liberals

of Germany as his colleague Eichhorn, the Minister of Public

Instruction, it would perhaps have been better for Savigny's

fame that he had not for seven years been one of a retrograde

ministry the creatures (Humboldt calls them sycophants) of

an absolutist king. The jurists of the historical school who

have become statesmen, have too often been justly liable to

the charge of ceasing in politics to regard the past as merely

explaining the present, and of having come to venerate in the

present every institution that had any traditions or root in the

past.

Savigny could now proceed with his proper work, having
leisure to continue his System, of which only one volume

(the sixth, in 1847) had appeared during his tenure of office.

In October 1850 the congratulations of the universities,

academies, heads of law courts and administrative departments,

1 See System, vol. viii. p. 150.
2 As early as 1816 he had disapproved of the scandalous laxity of the

Prussian law of divorce. (Zeitschrift, iii. 25.)

2M
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gave to the fiftieth anniversary of his doctorate the lustre of

a national festival. He himself prepared, as a thankoffering
and memorial, a collection of all the detached papers he had

written during the half-century.
1 He looked back with

peculiar pleasure on his share in those resuscitations of ancient

law sources which signalized that period. In one form or

another, he had shared in them all. He was the first to

restore Ulpian to his original rank. In the Academy, and

through his friends and pupils, Goschen and Bethmann-Holl-

weg, he first recognised the value and significance of Mebuhr's

discovery of Gaius in 1816. It was he who, through the

Academy of Sciences, opened a new source of knowledge of

Eoman law, in the systematic collection and critical examina-

tion of Latin inscriptions all over Germany an undertaking

attempted at great expense, but soon renounced under the

ministry of M. de Villemain in France.
2 This labour the

enthusiastic biographer hopes will result in not less glory to

Germany, and not less advancement to ancient learning, than

the older sister study,
'

Epigraphik,' has done for the Greek

language.

With this retrospect he intended to end his literary work.

He was, however, prevailed on to finish, in 1851 and 1853,
two volumes containing the general portion of the '

Obliga-

tionenrecht,' which he deemed the most necessary of the

special subjects embraced in his System. He did this at the

pressing request of an old friend and pupil of the Landshut

era, the Baron von Salvotti, distinguished for his share in the

reform of legal education in the Austrian universities. He

repeatedly refused the entreaty to expound the true doctrines

of Oulpa and Interest. He finished his literary activity exactly

fifty years after the appearance of the Eecht des Besitzes.

With failing vigour, he declined to labour any longer on the

fields where he had won his fame in the freshness of youth
and the ripe strength of manhood. Nor could the seat in the
' Herrenhaus

'

and the
'

Kronsyndicat,' which dignities, with

1 Professor Rudorff notices the accidental omission in the Vermisclite

Schriften of the review of Gluck's Intestaterbfolge, which appeared in

1804 in the Jenaische Literaturzeitung, and which Savigny acknowledged
as his when a question arose whether it was written by him or Heise.

2 Aden der K. Acad. tier Wissenscliaften Absclm., ii. vi., d. No. 17.

Blatt 41, 2Cth Jau. 1S4G.
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the order of the Black Eagle,
1
the king conferred upon him,

induce him to resume his part in the work of legislation.

The record of his declining years contains little but the

enumeration of the honours he received from an admiringO

king and people. Besides those already mentioned, two must

not be omitted. At the jubilee of the university which he

had tended from its cradle, the rector mentioned him as oi.e

still living of the illustrious founders of the institution.
'

Only a few days later (31st October 1861), on the second

and more singular jubilee of Savigny's doctorate, the sixtieth

anniversary, there assembled in the family circle of the elder

of his two surviving sons, now Prussian ambassador at Dresden,

the delegates of the universities and academies, of the highest

tribunals, and even of the royal houses of Germany, around

the prince of German jurisprudence. He appeared among the

friendly throng with firm bearing, even at such an age a form

of manly dignity, with the expression of inward emotion and

of calm satisfaction at the quiet but heartfelt sympathy ;
and

he who saw the noble brow, the mild yet spirited eye, the

clear profile, forgot that eighty-one years had passed over that

thoughtful brow, that still unwhitened hair, and that unbent

figure. In a few plain, simply natural, yet affectionate words,

he spoke his thanks. I have preserved them as noted down,
and impart them as a memorial of that hour.

" In old age,"

he said,
" the faculties decay one after another. One remains

to me, for which I am thankful. It is love for the many who,

in my long professional life, have accompanied me as pupils

and friends, some also as comrades in my calling. These I

see nobly represented around me, and among them my beloved

sons. I thank them for all the love they have shown to me,
as well as for the great happiness of this day. I ask them to

keep their love for me in the short remaining period of my
life."

' This love,' continues his affectionate pupil,
'

in which the

first earnest solemnity of his character had entirely merged,

together with the deep inward piety of his heart, bore for him.

during this brief period the heaviest burden of old age, the

1 On the death of Alexander von Humboldt, the present king, then

Prince Regent, bestowed on him the office of Chancellor of the
'

Friedens-

classe
'

of the Order of Merit.
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clear and quietly expressed consciousness of being compelled
to survive, and having survived not only others, but himself.'

He died peacefully and hopefully in October 1861, sur-

vived by his wife, who had been the companion of his long
life and the nurse of his old age ; by two of his six children,

and by a troop of grandchildren.
In April 1848 he had given his noble collection of ex-

tremely valuable MSS. and printed books to the Eoyal Library,

under reservation of his property. A codicil of 26th May
1852, left it as a bequest to that library under certain con-

ditions. The collection, which is not to be separated, includes

forty-four MSS., among others the famous MS. of the West
Gothic Laws, imprinted collections of Canons, Burmann's

collections of Martial, the letters to Graevius, Leibnitz's

Correspondence with Schulenberg, from I704tol7l3; 178
volumes of the Glossators

;
284 editions of Roman law

sources, conspicuous among which is the rare Schoffer's

Princeps Editio of the Institutes.

It was left to the determination of Professor Rudorff whether

any of his Adversaria, or of the notes used for his lectures,

should be published. We are led to conclude that it is not

probable that any great advantage would accrue to learning
from the publication of materials which have already been

communicated to the world in another form by Savigny and

his pupils, especially as they must now lack the finishing

touches of the master's hand. His own desire is not declared
;

but it is safe to conclude that no wish for personal distinction

influenced him in allowing this option. The preface to his

System nobly expresses the views of a great mind, conscious

of the defects of its works, yet not withholding them, if they
contribute but a mite to the advancement of science.

' Now when a considerable portion lies before me completed,
I might wish that much of it had been more exhaustive,

plainer, and therefore different. Should such a knowledge

paralyze the courage which every extensive enterprise requires ?

Even along with such a self-consciousness, we may rest satis-

fied with the reflection that the truth is furthered, not merely
as we ourselves know it and utter it, but also by our pointing
out and paving the way to it, by our settling the questions
and problems on the solution of which all success depends ;
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for we help others to reach the goal which we are not per-

mitted to attain. Thus, I am now satisfied with the conscious-

ness that this work may contain fruitful seeds of truth, which

shall perhaps find in others their full development, and bear

rich fruit. If, then, in the presence of this full and rich

fructification, the present work, which contained its germ,
falls into the background, nay, is forgotten, it matters little.

The individual work is as transient as the individual man in

his visible form
;
but imperishable is the thought that ever

waxes through the life of individuals the thought that unites

all of us who labour with zeal and love into a greater and

enduring community, and in which even the meanest contri-

bution of the individual finds its permanent place.' (System,

vol. i. Vorr. p. 1., and comp. vol. viii. Vorr. p. vi.)

Such a passage expresses that conquest of self which his

biographer regards as the grand feature of his character, which

is singularly prophesied in his family motto,
' Nox MIHI SED

ALIIS,' and which is strenuously taught in his works. It

implies not only a command over the passions and desires of

the individual, but a victory over all isolation in politics,

religion, or science, every particularism or sectarianism that

separates a class or a race from the nation, that divides ' the

sect, the profession, or the age from the higher political, moral,

historical, and scientific whole of which it is a subordinate

part.'
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