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PREFACE
ON INTERPRETATION

THIS book is a juristic not a political approach to the problems
of the United Nations. It deals with the law of the Organisation, not

with its actual or desired role in the international play of powers .

Separation of law from politics in the presentation of national or

international problems is possible in so far as law is not an end in itself,

but a means or, what amounts to the same, a specific social technique
for the achievement of ends determined by po litics . It stands to reason

.that in dealing with
legal questions the elimination of the political

issues involved is always relative, never absolute. In a merely

juristic inquiry the political ends of the law-maker, in so far as they are

ascertainable in an objective way, are taken for granted, and, hence,

not subjected to a criticism, except to the degree that it may properly
be restricted to the law as a means to these ends.

'

Juristic
'

in

contradistinction to
'

political
'

has the connotation of
'

technical.'

It is not superfluous to remind the lawyer that as a
*

jurist
'

he is but a

technician whose most important task is to assist the law-maker in the

adequate formulation of the
legal norms.

A study which does not content itself with a description of
legal

institutions as established by a social authority, but which aims at a

critical analysis of the product of the law-making process, has to

examine, in the first place, whether the
legal instrument under

consideration, be it a statute, a contract, or a
treaty, is consistent in

itself. Since the law is formulated in words and words have frequently
more than one meaning, interpretation of the law, that is determination

of its meaning, becomes necessary. Traditional jurisprudence

distinguishes various methods of interpretation: the historical, in

contrast to the grammatical, an interpretation according to the
'

spirit,'
in opposition to a literal interpretation keeping to the words.

None of these methods can claim preference unless the law itself

prescribes the one or the other. The different methods of interpre-
tation may establish different meanings of one and the same provision.

Sometimes, even one and the same method, especially the so-called

grammatical interpretation, leads to contradictory results. It is

incumbent upon the law-maker to avoid as far as possible ambiguities
in the text of the law

;
but the nature of language makes the fulfilment

of this task possible only to a certain degree.
Traditional jurisprudence is rarely inclined to admit that a legal

norm has two or more meanings or, if such should be the case, that

there is no juristic reason to prefer one of the various meanings to

another For it is considered to be the specific function of interpre-
tation to find and establish the one,

'

true
'

meaning of a
legal norm.
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The view, however, that the verbal expression of a legal norm has only

one,
'

true
'

meaning which can be discovered by correct interpretation

is a fiction, adopted to maintain the illusion of
legal security, to make

the law-seeking public believe that there is only one possible answer

to the question of law in a concrete case. Unfortunately, the contrary

is true. That there is almost always a possible interpretation different

from that adopted by the law-applying organ in a concrete case, is

made clear by the practice of courts, such as the Permanent Court of

International Justice, and the International Court of Justice, which

publish both majority and dissenting opinions. In examining the

decisions of these Courts one must inevitably conclude that in most

cases the arguments of the dissenting judges are logically at least,

equal in value to those which motivate the majority decision of the

Court.

The true meaning of a
legal

norm is usually supposed to be the one

which corresponds to the will of the
legislator.

But it is more than

doubtful whether there exists at all such a thing as the
'

will of the

legislator,

'

especially where the law is the result of a complex procedure
in which many individuals participate, such as the procedure through
which a statute is adopted by a parliament or the procedure through
which a multilateral treaty is negotiated and signed by many plenipo-
tentiaries and ratified by many governments. The intention of the one

or more who draft the text of a
legal

instrument is not at all identical

with the will of the
legislator,

that is the will of those competent to

make the draft a binding law, and who often fulfil this function without

adequate knowledge of the text. In any event interpretation can take

into consideration the intention of those who drafted the law or the

will of the competent legislator only if intention or will is expressed in

the terms of the law. However, the fact that the wording of a
legal

norm allows several interpretations proves that its actual framer or the

competent legislator has not been able or willing to express his

intention in a way excluding any interpretation not in conformity
with his intention. In such a case, none of the several interpretations
can be assumed to be the only one that corresponds to the intention of

the framer or the will of the
legislator. The ambiguity of a

legal text

moreover is sometimes not the unvoluntary effect of its unsatisfactory

wording but a technique intentionally employed by the
legislator, who,

for some reason or another, could not decide between two or more
solutions of a

legal problem, and hence left the decision to the law-

applying organs. If there are two or more possible interpretations,
the law-applying organ has always the choice among them.

The fact that the
legal norms as formulated in words having

frequently more than one meaning is the reason why every legal
instrument has its own life, more or less independent of the wishes and

expectations of its begetters. That the law is open to more than one

interpretation is
certainly detrimental to

legal security; but it has the
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advantage of making the law adaptable to changing circumstances,

without the requirement of formal alteration.

The view that it is the function of interpretation to find the
'

true
'

meaning of the law, is based on an erroneous concept of interpretation.
If interpretation is considered to be the determination of the true

meaning of a
legal norm, it must, by its very nature, be authentic, that

is to say,
it must have binding force. There are two kinds of authentic

interpretation:
a general and an individual one. The meaning of a

legal
norm may be determined by an act of the legislator in a general

way and therefore be binding upon all law-applying organs ; but the

meaning of a
legal

norm may also be determined by an organ applying
the norm to a concrete case, e.g., by a court in its decision. The

interpretation of the general norm, implied in the decision by which

the norm is applied to a concrete case, is normally binding only for that

case.

Authentic interpretation, whether general or individual, is a law-

creating act. This is obvious in case of a general interpretation made

by the
legislator,

But an act of individual interpretation has also a

law-creating character. The decision of a judicial or administrative

authority applying a general norm which has several meanings to

a concrete case can correspond only to one of these meanings and must

thus exclude the others. It is by the decision that one of several

meanings of the applied norm becomes binding in the concrete case ;

and it is mainly, although not only with respect to its interpretative
function that a judicial or administrative decision has a law-creating
character.

The meaning ol a
legal norm which becomes binding by authentic

general or individual interpretation is neither more nor less
'

true
'

than the other meanings, excluded by this interpretation. By
authentic interpretation any meaning of the norm thus interpreted

may become binding. Hence, the function of authentic interpretation
is not to determine the true meaning of the

legal norm thus interpreted,
but to render binding one of the several meanings of a

legal norm, all

equally possible from a
logical point of view. The choice of interpre-

tations as a law-making act is determined by political motives. It is

not the logically
'

true,' it is the politically preferable meaning of the

interpreted norm which becomes binding. Authentic interpretation

may even attribute to a
legal

norm a meaning which a non-authentic

interpretation could never dare to maintain. That is to
say, by

authentic interpretation a
legal

norm may be replaced by another norm
of totally different content.

Interpretation as a
legal function is possible only as authentic

interpretation. Any other interpretation of a
legal

norm is an

intellectual activity which may have great influence on the law-creating
and law-applying function, but has no legal importance in itself.

Interpretation as a
legal function can be performed only by those whom
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the law authorises to interpret the law: the law-creating and law-

applying organs. Non-authentic interpretation of the law, that is

interpretation by persons not authorised by the law itself, is
legally

as

irrelevant as the judgment of a private person on the guilt
or innocence

of an individual accused before a competent court of having committed

a crime. A lawyer pleading the case of his client before a court, in

interpreting the law, makes only suggestions to the law-applying organ.
The task of a scientific commentary is first of all to find, by a critical

analysis, the possible meanings of the legal
norm undergoing interpre-

tation; and, then, to show their consequences, leaving it to the

competent legal
authorities to choose from among the various possible

interpretations the one which they, for political reasons, consider to

be preferable, and which they alone are entitled to select. A scientific

interpretation has to avoid giving countenance to the fiction that there

is always but a single
'

correct
'

interpretation of the norms to be

applied to concrete cases. This fiction, it is true, may have some

political advantages. A party who sees his claim rejected by the
legal

authority may support this check more easily if he can be persuaded
that another decision, another

'

correct
'

decision, was not possible.

Especially in international law the states would perhaps be still less

disposed to submit their disputes to international tribunals if they knew
how much liberty of interpretation these tribunals possess even in

applying written law, such as statutes or treaties. No political

advantage, however, can justify the use of a legal fiction hra scientific

commentary in order to declare an interpretation, which from one or

another subjective point of view may be more desirable, as the only

objectively
'

correct
'

one. This implies the fallacy of presenting a

political convenience as a
logical necessity. Besides, the scientific

method of exhibiting on the basis of a critical analysis all possible

interpretations of a
legal norm, even those which are politically

undesirable and those which permit the conjecture that they were not
intended by the

legislator, may have a practical effect which largely

outweighs the advantage of the just mentioned fiction. Showing the

legislator how far his product lags behind the goal of any law-making
function, i.e. the unambiguous regulation of inter-individual or inter-

state relations, may induce him to improve his technique.

These are the principles which directed the author in his critical

analysis of the Charter of the United Nations. Since that instrument
does not contain any provision concerning its interpretation, the organs
and Members of the United Nations competent to apply the Charter
are free to interpret the provisions to be applied by them according to
their own discretion. Any meaning a provision of the Charter might
possibly have can become the law in a particular case. Hence the
author considered it

necessary to present all the interpretations which

according to his opinion might be possible, including those which he
himself if he were competent to apply the Charter would reject as
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undesirable, and even those of which it could be presumed that they
were not intended by the framers of the Charter. The author

lays

particular stress on the fact that in interpreting the Charter his main

concern has been the problems of legal technique involved. He hopes
that his study might be of some use not only to those who wish to

understand, but also to those who will try to revise the law of the

United Nations.

Finally, it should be noted that it is not the entire law of the

Organisation that this book intends to cover; only the basic
legal

problems are analysed. This limitation to specifically legal problems

may justify
the fact that an essential function of the United Nations,

the promotion of economic and social co-operation, is dealt with in

this study only in connection with a general discussion of the purposes
of the Organisation ;

for its importance lies rather in the political than

in the legal
field. This statement does not imply that the author

under-estimates the value of the political activities of the United

Nations; on the contrary, he is aware that the international

community established at the San Francisco Conference is by its very
nature a political phenomenon and that a merely juristic interpretation
cannot do justice to it. The foregoing remarks concerning the

separation of law from politics show his view that the former, as a

means, is subordinate to the latter, as an end, and that political ends

may be achieved by other means than by imposing obligations and

conferring rights upon persons subjected to a strict law. But just as

it would be foolish to underestimate the political aspect, it would be

a serious mistake to ignore the importance of the task of improving, as

far as possible, the law established to serve the purposes of the United

Nations; which is exactly the ultimate goal of the critical analysis

presented in this study.
HANS KELSEN.

Berkeley, California.

Spring, 1949.

K.





PART ONE

THE PURPOSES OF THE UNITED NATIONS





THE PREAMBLE

IT is usual to determine the purposes of an international organisation
in the preamble of the treaty by which the organisation is constituted.

The Preamble of the Charter of the United Nations refers to some, but

not to all, purposes of the Organisation. It is in the first place Chapter I

of the Charter which, under the heading
'

Purposes and Principles,'

deals with this problem. But to answer, the question
' What are the

purposes of the United Nations ?
'

also other parts of the Charter must

be taken into consideration. Some purposes of the Organisation; the

registration of treaties and the protection of the peoples of non-self-

governing territories (especially by the trusteeship system), are not

even mentioned in the Preamble or in Chapter I. .

i . TITLE OF THE INSTRUMENT AND NAME OF THE ORGANISATION

The Preamble of the Treaty signed at San Francisco on June 26,

is preceded by the words
'

Charter of the United Nations,' indicating
the title of that

legal instrument and the name of the Organisation
constituted by it.

'

Charter
'

is certainly a more adequate designation
of the constitution of an international community than

'

Covenant,'
the name which has been given to the statute of the League of Nations.

The term
'

Charter
'

refers to the contents of the treaty whereas the

term
'

Covenant
'

refers to the contractual form of the contents,

which amounts to naming a treaty a treaty.

The name of the Organisation
'

United Nations
'

has been adopted
*

in tribute to the memory of Franklin Delano Roosevelt
' l who

suggested it. It was taken from the
'

Declaration by United Nations
'

signed at Washington on January i, 1942. By this treaty each

contracting party assumed the obligations
'

to employ its full resources,

military or economic, against those members of the Tripartite Pact

and its adherents with which such government is at war,'
'

to co-

operate with the governments signatory hereto, and not to make a

separate armistice or peace with the enemies.' *

1 Cf. the Report of the Rapporteur of Committee
I/i

of the United Nations Confer-

ence on International Organisation (U.N.C.I.O.) (Doc. 944, I/I/34 (i), p. f).
2 The Report of the Rapporteur, Subcommittee I/i/A, Section 3, to Committee

I/i (U.N.C.I.O. Doc. 78$, 1/1/27) contains the following statement:
' Some

members of the Subcommittee considered that United Nations is a very good name
for the following reasons: (i) It is the name given by the late President

Franklin Delano Roosevelt. In homage to his name and in acknowledgment of his

efforts to create the Organisation, it would be appropriate to keep the name he

first gave. (7) That name came to be widely known. It has already captivated the

attention of the peoples of the world. The name should be the one by which our

( 3 )

1 (')
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The term
'

United Nations,' taken literally,
refers to states

associated in some way or another, not to an organisation of states.

In this literal meaning the term is used in the above mentioned

Declaration. But in the Charter it is used to designate the interna-

tional community constituted by the Charter. This ambiguity of the

term is not very fortunate. But even as used in the Charter, the term

has two different meanings, hi the title of the Charter and in the text

of the Preamble it is used to designate the total Organisation consti-

tuted by the Charter comprising, as an integral part, the Statute of the

International Court of Justice. The signatures of the representatives
of the Governments which participated in the San Francisco Conference

activity has been known and distinguished. (3) That though United Nations is not

grammatically a title for an association or organisation, it becomes, what has already
become by use, a proper noun and can be easily used that way. All members share

the wish to do due homage to Franklin Delano Roosevelt, but some thought that a

name other than United Nations, which would indicate the existence of association

or community or organisation, is in itself more fit. The reasons can be given as

follows: (i) The title United Nations will not designate the Organisation but its

members. (2) When a dispute should occur among member nations they would
no longer be united nations, and (3) the term '' United Nations'" in the historical

sense refers to the nations that have taken this name in
fighting the common enemy.

In future years it would be difficult to admit some previous enemy states to take

that name.'

Another argument against the name '

United Nations
'

was that
'

it would be

difficult to find an equivalent in certain languages
'

(Report to the President on tht

Results of the San Francisco Conference by the Secretary of State. Department of State,

Publication No. 2349, Conference Series 71, Washington, 194$ [cited thereafter

as: Report to the President], p. 32). The Summary Report of 140*1 Meeting of

Committee
I/i (U.N.C.I.O. Doc. 8$6, 1/1/32) contains the following statement:

'

Delegates speaking in support of the term
" The United Nations," who were far

in the majority, pointed out that the principles for which the war had been fought
and those which the Organisation would endeavour to carry forward into the peace
were one and the same, and that this continuity should be reflected in the name of
the Organisation. As for the doubts expressed as to the idea of collectivity in the

term " The United Nations," it was pointed out that no one in referring to the

United States thought of the American nation as 48 separate states but rather as a

single, national
entity. So, too, it was felt, would

" The United Nations
' '

designate
a
single organisation. As for the

difficulty of eventually admitting to the membership
of the Organisation those states with which members were now at war, these nations

would not be given the
privilege of membership until they had proved their faithful

allegiance to the principles for which The United Nations stand. In looking back
at some of the darkest moments of the war they saw that some particular good
talisman had been attached to the name "

United Nations." Under its banner the
war had been fought through to complete victory. They now hoped that together
under the same name the dream of President Roosevelt would be realised and peace
maintained. As for the grammatical difficulties which might be encountered in

translating
"

United Nations," many Delegates felt that each government should
bear the

responsibility of making a translation adapted to the needs of its language.
Experience had shown that translations were frequently inaccurate and inevitably
presented a bothersome and almost insurmountable problem. It was pointed out,
in this case, that if a term such as

"
Union "

or
"

Association
" were added to

The United Nations
"

the
stirring and unique breadth of the concept

"
United

Nations
"
would be lost."
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are affixed at the end of the whole document containing the text of the

Charter and the Statute of the International Court of Justice. The
'

international organisation,' which according to the Preamble is
'

to

be known as the United Nations/ is the community constituted by the

Charter comprising the Statute.

In the text of the Charter, however, the term
'

United Nations

is used in a narrower sense. When the Charter speaks of
' Members

of the United Nations
'

the term
' Member '

capitalised it refers to

the United Nations Organisation as constituted by the Charter not

comprising the Statute. For
' Members of the United Nations

'

are

only the states which are parties to the Charter in this narrower sense

of the term, not the states which are parties to the Statute but not

parties to the Charter in this narrower sense. This results from

Article 93 of the Charter according to which the
* Members of the

United Nations
'

are ipso facto parties to the Statute, whereas other

states may become parties to the Statute only.

2 . THE Two SENTENCES OF THE PREAMBLE

The text of the Preamble runs as follows :

We the peoples of the United Nations determined to save

succeeding generations from the scourge of war, which twice

in our lifetime has brought untold sorrow to mankind, and to

reaffirm faith in fundamental human
rights,

in the dignity and

worth of the human person, in the equal rights of men and

women and of nations large and small, and to establish con-

ditions under which justice and respect for the
obligations

arising from treaties and other sources of international law can

be maintained, and to promote social progress and better

standards of life in larger freedom, and for these ends to

practice tolerance and live together in peace with one another

as good neighbours, and to unite our strength to maintain

international peace and security, and to ensure, by the accep-
tance of principles and the institution of methods, that armed
force shall not be used, save in the common interest, and to

employ international machinery for the promotion of the

economic and social advancement of all peoples, have resolved

to combine our efforts to accomplish these aims.

Accordingly, our respective Governments, through repre-
sentatives assembled in the city of San Francisco, who have

exhibited their full powers found to be in good and due form,
have agreed to the present Charter of the United Nations and

do hereby establish an international organisation to be known
as the United Nations.

The Preamble contains two sentences. In the first, it is declared

that
'

the peoples of the United Nations
'

have resolved to combine
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their efforts to accomplish certain aims by certain means. In the

second sentence it is declared that the Governments of these peoples
have agreed to the Charter.

Originally Committee I/i
of the San Francisco Conference com-

mended to the Co-ordination Committee the following phrasing of the

introduction
'

as the general sentiment of the Committee
'

with the

request to examine the legal practicality of it :

* We the peoples of the

United Nations . . . through our representatives assembled at San

Francisco agree to this Charter.' 8 This text presented the Charter as

an agreement of the peoples of the United Nations, in analogy to the

Preamble of the Constitution of the United States
'

We, the people of

the United States . . . establish this constitution of the United States

of America.
'

This formula expresses the idea of popular sovereignty
*

and has rather a political than a legal significance since it was not the

people of the United States, but an assembly composed of representa-
tives of the thirteen states of the Confederation which adopted the

Constitution that came into force, and thus was
l

established,' by the

ratifications of the states forming the original confederation. The
* Cf. the Summary Report of i jth Meeting of Committee

I/i (U.N.C.I.O. Doc. 817,

* At the ist meeting of Commission I of the San Francisco Conference, a member of

the United States delegation declared that the opening words
' We the peoples ofthe

United Nations
' '

seem to us to express the democratic basis on which rests our new

Organisation for peace and human welfare, achieved through the long agony of this

peoples' war.' (U.N.C.I.O. Doc. 1,006, 1/6).
The democratic character of the

Organisation is, in view of the privileged position of the five permanent members of

the Security Council, very doubtful. The Report to the President, p. 34, contains

the following statement :

' The opening words of the Preamble, and therefore of the

Charter, are modelled upon the opening words of the Constitution of the United

States
" We the peoples of the United Nations." The Delegation of the United

States proposed these words which in our history express the democratic basis on
which government is founded.' This is true with respect to the Government of the

United States but not to the governments of all the states signatories to the Charter.

The Charter does not impose on the Members of the Organisation the obligation to

have a democratic form of government, nor is such form of government a condition

for admission to the Organisation. At the Hearings before the Committee on Foreign
Relations, United States Senate, on the Charter of the United Nations, United States

Government Printing Office, Washington: 1945 (cited hereafter as: Hearings),

pp. 227 ff., a Senator asked:
' Was there any sort of agreement or understanding

about what "We the peoples of the United Nations
"
meant ? Did they accept the

idea of popular sovereignty ?
'

Whereupon the representative of the Department
of State answered:

'

I think it was
clearly understood that the phrase

" We the

peoples
' '

meant that the peoples of the world were speaking through their govern-
ments at the Conference, and that it was because the peoples of the world are

determined that those things shall be done which are stated in the preamble that the

governments have negotiated the instrument.
'

Then the Senator asked :

' And that
the governments represented at the Conference were actually the agents of the

peoples of those countries represented there ?
' To this the answer was :

'

I do not
know that that question was discussed in that particular form, as a matter of political
institutions. The document, being in the form of a

treaty, had to be negotiated by
governments.

'

Finally, the representative of the State Department declared :

' The
phrase itself.

" We the peoples
"

is borrowed from a well-known document.'
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'

people of the United States
'

could not be the author of the Constitu-

tion since the people of the United States, as a
legal entity, was first

constituted by the Constitution. The Charter is an international

treaty concluded by states represented by their governments. These

governments, not the
'

peoples,' were represented at the San Francisco

Conference. 6 Some of these states have a written or unwritten

constitution which does not concede any essential influence on the

conclusion of treaties to the people or does not imply the political

ideology of popular sovereignty. In Committee
I/i of the San

Francisco Conference the Netherlands delegate suggested
'

that

possibly there might be some constitutional difficulty at least as

respected the Netherlands and possibly also with other states in using
the phrasing proposed by the United States delegation :

' We the

Peoples of the United Nations through our representatives assembled

at San Francisco agree to this Charter. In the Netherlands, sovereignty
was not vested in the people under the Constitution, and the Crown,
not the people, concluded treaties.' 8

The text finally adopted marks only a partial improvement. The

phrase
' We the Peoples of the United Nations determined to save

. . . have resolved to combine our efforts to accomplish these aims,'

implies the same political fiction as the phrase objected to by the

Netherlands delegate. Not the
'

peoples,' but the governments
'

resolved
'

to combine their efforts to accomplish these aims. The
resolution to combine the efforts of the United Nations to accomplish
the aims determined in the Preamble is identical with the conclusion

of the treaty called Charter of the United Nations
;
and the conclusion

of this treaty is not a common act of the peoples of the United Nations

but of their governments. Even the last phrase
*

Accordingly, our

respective Governments, through representatives . . . have agreed
to the present Charter of the United Nations and do hereby establish an

international organisation to be known as the United Nations
*

is

legally not correct. For the governments are not organs of the

peoples, but of the states, and by signing the text of the Charter their

representatives assembled in San Francisco have not
'

established
'

the

Organisation ;
the Organisation has been

'

established
'

by the coming
into force of the Charter on October 24, 194$; and this was the

effect of the ratifications made in accordance with Article no of the

Charter, not of the signatures affixed to the text of the Charter in

San Francisco on June 26, 1945.

The last sentence of the Preamble is incorrect also for another

reason. The words:
' Our respective governments

'

refer to the
'

peoples of the United Nations
'

mentioned at the beginning of the

Preamble. The meaning of this term may be doubtful. The peoples
whose governments established the United Nations became peoples of

5 The Preamble of the Covenant of the League of Nations runs as follows :

' The High

Contracting Parties . . . Agree to this Covenant of the League of Nations.'

U.N.C.I.O. Doc. 817, 1/1/31. Cf. also U.N.C.I.O. Doc. 926, I/i/3 6.
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this Organisation, that means peoples of the states original Members of

the Organisation, only after the Charter came into force. Prior to

this date the peoples of the United Nations were the peoples of the

states whose governments signed the Declaration of the United Nations

of January r, 1942. However, some states which became original

Members of the United Nations constituted by the Charter have not

signed the
*

Declaration by the United Nations
'

: Argentina,
the

Byelorussian Soviet Socialist Republic, Lebanon, Syria, the Ukrainian

Soviet Socialist Republic ;
and one state which signed the Declaration

did not attend the San Francisco Conference: Poland. The govern-
ments which through their representatives assembled in the City of

San Francisco have agreed to the present Charter of the United Nations

are neither identical with those who signed the Declaration nor with

those who became original Members of the United Nations. If the

words :

' We the peoples of the United Nations
'

at the beginning of

the Preamble mean : the peoples of the states which will become the

original Members of the United Nations, the last sentence of the

Preamble is incorrect since the Government of Poland was not

represented in the Conference at San Francisco.

The peoples whose governments, through representatives assembled

in the city of San Francisco, have agreed to the present Charter of the

United Nations are neither the peoples of the United Nations in the

sense of the Declaration, nor in the sense of the Charter.

The meaning of the last sentence of the Preamble is that the Charter

has been established as a treaty in conformity with the principle of

general international law concerning the creation of rules legally

binding upon states. Some provisions of the Charter contain also

introductory formulas indicating the contractual character of the

obligation stipulated by the provision, which implies that the obligation
has been established by a treaty and hence has been assumed by the

contracting parties. Thus, e.g., Articles 2 and 74:
' The Members

of the United Nations agree . . . ;' Article 43 :

'

All Members ...
undertake . . .

,

'

Article 94 :

'

Each Member ... undertakes

. . . ,' Article 56: All Members pledge themselves . . . ,' Article 73 :

*

Members . . . recognise the principle . . . and accept as a sacred

trust the obligation . . .

'

These formulas as well as the last

sentence of the Preamble are technically superfluous. The statement

of the fact that a norm belonging to a certain
legal system has been

created according to the procedure laid down by the constitution

of this system for the creation of its norms, should not appear in the

text of the norm in question, unless the constitution expressly requires
that mention be made in the norm of the fact that it has been constitu-

tionally established. The constitutions of some modern states

prescribe that the statutes shall contain a reference to the decision of
the parliament and the approval of the head of the state, that is to say
the statement that the statute has been enacted in the way determined

by the constitution. This is what is called the promulgatory clause.
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However, the constitution of the international community established

by general international law, i.e., the rules concerning the creation of

international law, especially the principles which govern the creation

of contractual norms, has no provision of this kind. International

treaties need not contain a promulgatory clause such as the second

sentence of the Preamble although they often do. Neither need

particular treaty provisions stipulating obligations of the contracting

parties be introduced by formulas such as used in the above mentioned

Articles of the Charter. Formulas such as :

'

the members or parties

agree,'
'

pledge themselves,'
'

undertake,'
'

accept the obligation
'

and the like have no other meaning than the* simple formula: the

members or parties
'

shall,' as used in other Articles of the Charter

stipulating obligations.

3 . BINDING FORCE OF THE PREAMBLE

The Preamble is part of the Charter. Consequently it has virtually
the same

legal validity, that is to say, the same binding force as the

other parts of the Charter. 7 The binding force of a statement does

actually depend not only on its being part of a statute or a treaty but

also on its contents. Statutes and treaties often contain legally
irrelevant elements. The contents of a statute or a treaty has binding
force only if it has a normative character, that is to say, if its meaning
is to establish by itself or in connection with other contents of the

statute or treaty an obligation. A legal obligation to behave in a

certain way is established if a sanction is attached to the contrary
behaviour. 8 A statement whose meaning is to establish an obligation
is a norm. A statement has normative character even if it may be used

only for the purpose of interpreting other statements having the

character of true norms.

The meaning of the Preamble is not to establish by itself obligations.
As the Report to the President on the Results of the San Francisco Conference

by the Secretary ofState ofthe United States correctly says :

'

the obligations
of the Members are to be found in other portions of the text.' 9 The
Preamble sets forth certain political ideals without guaranteeing their

realisation by the sanctions stipulated by the Charter. Thus it has

rather an ideological than a legal importance.
J The Report to the

' At the Hearings (p. 229), a Senator asked:
'

Legally speaking, would the preamble
have

legal force ?
'

whereupon the representative of the Department of State

answered :

' The position adopted at the Conference was that the preamble has the

same force as the document itself; but the operating part of the document, of

course, begins with the operating provisions.'
8 Cf. infra, pp. 87 ff.

9
Report to the President, p. 35.

1 At the ist meeting of Commission I (U.N.C.I.O. Doc. 1,006, 1/6) the Rapporteur
declared :

'

It was . . . understood and clearly considered that the Preamble

introduces the Charter and sets forth the declared common intentions which brought
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President states :

'

. . . the Conference did not doubt that the state-

ments expressed in the Preamble constitute valid evidence on the basis

of which the Charter may hereafter be interpreted.
' * It is, however,

doubtful whether the Preamble can be used as a means of interpreta-

tion. For its statements refer to objects which are regulated in a more

detailed or in a different way, or are not mentioned at all in other parts

of the Charter.

As a possible means of interpretation the first sentence of the

Preamble comes into consideration. It determines the
*

ends
'

or
4

aims
'

of the United Nations and the means to accomplish them. The

phrase which forms, as it were, the framework of the determination of

the ends and means is not very satisfactory :

' We .the peoples of the

United Nations determined to ... and for these ends to ... have

resolved to combine our etforts to accomplish these aims.' After it

has been declared that the peoples are determined to do something for

certain
'

ends,' it is a superfluous repetition to say that these peoples
have resolved to accomplish these aims. One of the means is formu-

lated:
'

to unite our strength to . . .

' To say: determined to

unite our strength we have resolved to combine our efforts, is certainly
not a masterpiece of style.

'

Ends
'

or
'

aims
'

means the same as
'

purposes.' Article i of

the Charter is especially devoted to the determination of the
'

Purposes
'

of the Organisation and also other Articles of the Charter

refer to this subject. Consequently, repetitions technically highly

objectionable were inevitable. 3 Sometimes the same idea is

us together in this Conference and moved us to unite our will and efforts, and to

harmonise, regulate, and organise our international action to achieve our common
ends."

2
Report to the President, p. 3 .

The Report of the Rapporteur of Committee i to Commission I (U.N.C.I.O.
Doc. 944, 1/1/34 (i)) contains the following statement: 'General Remarks,
i. It was very difficult, practically impossible, to draw a sharp and clear-cut

distinction between what should be included under
"

Purposes,"
"

Principles,"
or

"
Preamble." Given the nature of the substance we have in view, some single

idea or norm of conduct could go into either of these divisions of the Charter
without much

difficulty. In fact, some questions were transferred during our
deliberations from

"
Purposes

"
to

"
Principles

"
and found at last their final place

in the
"

Preamble." It was, however, considered and clearly understood that:

(a) The "
Preamble

"
introduces the Charter and sets forth the declared common

intentions which brought us together in this Conference and moved us to unite our
will and efforts, and made us harmonise, regulate, and organise our international
action to achieve our common ends, (b) The "

Purposes
"

constitute the raisoa

d'Aie of the
Organisation.' They are the aggregation of the common ends on which

our minds met
; hence, the cause and object of the Charter to which member states

collectively and
severally subscribe, (c) The chapter on "Principles

"
sets, in

the same order of ideas, the methods and
regulating norms according to which the

Organisation and its members shall do their duty and endeavour to achieve the
common ends. Their

understandings should serve as actual standards of inter-
national conduct. The "

Purposes
"

and "
Principles

"
constitute, in practice,

the test for the effectiveness of the Organisation and the expected faithful compliance
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expressed in the Preamble in other words than in another part of the

Charter. The strangest thing is that the main
'

Purpose
'

of the

Organisation:
'

to maintain international peace and security
'

(Article i, paragraph i) is presented in the Preamble not as an 'end,'

but on the second place only as a means to achieve the ends of the

Organisation in the phrase :

'

to unite our strength to maintain

international peace and security.' Another
'

Purpose ': 'to bring
about by peaceful means . . . settlement of international disputes

'

(Article i, paragraph i) is not mentioned at all in the Preamble,

with the Provisions of the Charter. Members of the Commission can see from what

has been said that the distinction between the three parts of the Charter under

consideration is not particularly profound. I hope, therefore, that we will all be

tolerant in our individual wishes to see a given element of ovu thoughts go into one

part rather than into another. 2 . On the basis of the first general remark, I take

leave to state the second. The Provisions of the Charter, being in this case

indivisible as in any other
legal instrument, are equally valid and operative. The

rights, duties, privileges, and obligations of the Organisation and its members match

with one another and complement one another to make a whole. Each of them is

construed to be understood and applied in function of the others. It is for this

reason, as well as to avoid undue repetition, that the Committee did not find it

necessary to mention again in each paragraph relevant dispositions included in other

paragraphs of the same chapter or other chapters. It was, nevertheless, unavoidable

at times to make some repetition. May the explanation given above dispel any
doubts as to the validity and value of any division of the Charter, whether we call

it
"

Principles,"
"

Purposes," or
"
Preamble." It is thus clear that there are no

grounds for supposing that the Preamble has less
legal validity than the two succeed-

ing chapters. We found it appropriate to state the last remark, which could

otherwise be taken for granted."
4 The Report of the Rapporteur of Subcommittee I/i/A of the San Francisco Confer-

ence (U.N.C.I.O. Doc. 78 c, 1/1/27, P- contains the following statement:
' The

subcommittee . . . was intent upon doing two things: (a) To avoid in the

Preamble undue repetition, in similar phraseology, of what had already gone into

Principles, Purposes or other provisions of the Charter, (b) To give the Preamble

a language and tone which leads its way to the hearts of men. The Preamble should

introduce the Charter, and by so doing should have the harmony in ideas and words,
and the

light, which can awaken the imagination of the common man to the points
at issue, kindle his

feelings and move him*'

The final text of the Preamble has certainly not avoided undue repetitions of what

had already gone into other parts of the Charter
;
but it must be emphasized that in

a
legal instrument a repetition is all the more undue the more its phraseology is

changed. A critical analysis shows that there is, unfortunately, no harmony in the

ideas of the Charter and the words of the Preamble. It is a difficult task to mould
the language of a

legal instrument in a way which leads to the hearts ofcommon men
and awakens their imagination. If it is possible at all it can be achieved not by well

chosen words only, but by their meaning, by the real prospects they open. If the

language of the Preamble remains far below the ideal formulated in the Report just

quoted, it is not only because of its
stylistic deficiency. It fails primarily because

in the matter which evidently was supposed to appeal most to the hearts of the

common man : the fundamental human
rights,

the Preamble can make no impressive
declaration without being backed by substantial provisions of the Charter. Since

the Charter completely fails in this respect, the words of the Preamble which

particularly intend to kindle the
feeling and move the heart of the common man

remain empty phrases.
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whereas the principle of good-neighbour policy, laid down in the

Preamble, does not appear among the
'

Purposes
-' or

'

Principles
'

in

Chapter I, but solely in Chapter XI (Article 74) dealing with non-self-

governing territories. Some ideas are proclaimed in the Preamble

that are not mentioned in other parts of the Charter, such as
'

equal

rights of men and women,'
'

dignity and worth of the human person,'
and

'

to practice tolerance.' 4

* See previous page.



CHAPTER 2

MAINTENANCE OF PEACE

THE Preamble declares as an
'

end
'

of the United Nations
'

to save

succeeding generations from the scourge of war,
'

which is identical

with what the Preamble declares as means for this end:
'

to live

together in peace with one another as good neighbours,
' '

to maintain

international peace and security,' and
'

to ensure . . . that armed

force shall not be used, save in the common interest.' All this

corresponds to the
'

Purposes
'

determined in Article i
, paragraph i :

4 To maintain international peace and security, and to that end: to

take effective collective measures for the prevention and removal of

threats to the peace, and for the suppression of acts of aggression or

other breaches of the peace . . .

'

,
and to the

'

Principle
'

laid down
in Article 2

, paragraph 4 :

'

All Members shall refrain in their inter-

national relations from the threat or use of force against the territorial

integrity or political independence of any state, or in any other manner
inconsistent with the Purposes of the United Nations.'

The formulas
*

to maintain (or further) international peace and

security' or
'

maintenance ofinternational peace and security' appear also

in other Articles of the Charter (Articles 2
, paragraph 6

;
1 1

, paragraphs
i and 2; 43, paragraph i

; 47, paragraph i
; 48, paragraph i

;
i

;

2, paragraph i; 73 (c); 84; 99; 106). It is doubtful whether

there is a difference between
'

peace
'

and
'

security.' International

security is guaranteed if international peace is maintained. It seems

that the addition of the words
'

and security
'

is rather superfluous.

i. PREVENTION AND REPRESSION OF BREACHES OF THE PEACE

To '

maintain
'

international peace means to prevent a breach of

the peace. If the peace has been broken, it cannot be maintained,
but only restored. This terminological distinction is made in

Articles 39 and i
,
but not in the Preamble and Chapter i . Article i

distinguishes between
'

prevention and removal of threats, to the

peace,' but speaks only of
'

suppression
'

not of prevention
'

of

acts of aggression and other breaches of the peace.'
*

Prevention and

removal of threats to the peace
'

and
'

suppression of acts of aggression
and other breaches of the peace

'

are presented as the purpose of
'

effective collective measures
'

to be taken for the
'

Purpose
'

to
'

maintain international peace and security.
'

Peace can be maintained

by removal or suppression of threats to the peace, but not by

suppression of acts of aggression.

In Article i
, paragraph i

,
obvious stress is laid on taking effective

collective measures. They are mentioned in the first place. This is

(
13 )
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highly significant.
The

'

effective collective measures
'

form the

centre of the political system which is at the basis of the Charter. By
'

effective collective measures
'

the measures determined in Articles

41 to 50 are meant. They are enforcement measures not involving
or involving the use of armed force (Articles 41 and 42). They are to

be ordered by the Security Council and carried out by the Members
determined by the Council (Article 48). In this respect Article 2,

paragraph ,
is of importance which provides that

'

All Members shall

give the United Nations every assistance in any action it takes in

accordance with the present Charter, and shall refrain from giving
assistance to any state against which the United Nations is taking

preventive or enforcement action.'

The reaction against a breach of the peace is formulated in Article i
,

paragraph i
,
as

'

suppression of acts of aggression or other breaches of

the peace.' The express mentioning of 'acts of aggression
'

is

superfluous since these acts are included in the concept,' breaches of

the peace.'
1 The term

'

aggression
'

has many different meanings,
and no definition of the term has been inserted into the Charter. The
reaction against threat to the peace is not characterised as

'

suppression,
'

but as
'

prevention and removal.' Removal means about die same as
'

suppression.
'

In this connection the term
*

prevention
'

is rather

problematical. If
'

effective collective measures
'

means enforcement

measures determined by Articles 41 to 50, a threat to the peace cannot

be
'

prevented
'

by such action. For, according to Article 39, these

measures shall be taken only if the
'

existence
'

of a threat to the peace
is determined by the Security Council. Then it is too late to
'

prevent
'

it. What can be
'

prevented
'

by an enforcement action

as determined by Articles 41 to is an actual breach of the peace.
Since the Security Council is authorised by Article 39 to take enforce-

ment measures in case it determines a mere threat to the peace, the

enforcement measures taken by the Security Council may have not

only a repressive but also a preventive character, in spite of the fact

that Article i
, paragraph i

, speaks of
'

prevention
'

only with reference

to
'

threats to the peace,' which, as pointed out, cannot be
'

prevented
'

by enforcement actions. As enforcement actions may have a preven-
1 The Report of Rapporteur, Subcommittee I/A to Committee I/i (U.N.C.I.O.
Doc. 723, I/i /A/ 1 9, p. 8) contains the following statement:

' A suggestion was
made to consider

' '

other breaches of the peace
' '

coming after
' '

aggression
' '

as

superfluous. But the subcommittee held that there may be breaches of the peace
other than those qualified by present connotation as aggression and the subcommittee
decided to 'keep

' '

other breaches of the peace
"

as an all-inclusive term which

implies the use of any means ofcoercion or undue external influence, which, through
exertion or threat to security of a state, amounts to a breach of the peace.' The
terms act of aggression

'

and
'

breach of the peace
'

appear also in Article 39 :

' The Security Council shall determine the existence of any threat to the peace,
breach of the peace, or act of aggression. . . .

'

If
'

breach of the peace
'

is the
wider concept including that of

'

act of aggression,' then the wording of Article 39
is obviously incorrect.
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tive character, it is not correct to oppose as Article 2, paragraph ,

Articles $ and ^o do preventive to enforcement actions (or measures).

The preventive function of
'

maintaining
'

peace is established by
the provision of Article i

, paragraph i
, determining as a Purpose of

the United Nations: 'to bring about by peaceful means, and in

conformity with the principles of justice and international law,

adjustment or settlement of international disputes or situations which

might lead to a breach of the peace.' This purpose of the United

Nations constitutes a function of the Organisation, to be carried out

by the General Assembly, the Security Council, and the International

Court of Justice. To this function of the Organisation corresponds
an obligation of the Members, presented as a

'

Principle
'

in Article 2,

paragraph 3 :

'

All Members shall settle their international disputes

by peaceful means in such a manner that international peace and

security, and justice, are not endangered.'

2. THE FUNCTION OF THE ORGANISATION AND THE OBLIGATION
OF THE MEMBERS

The obligation of the Members as formulated in Article 2,

paragraph 3, is not quite in harmony with the corresponding function

of the Organisation as formulated in Article i
, paragraph i . The

Members are obliged only to settle their international disputes,
whereas the Organisation shall bring about also adjustment of situations

which have not the character of disputes . The Members are obliged
to settle all their international disputes by peaceful means, whereas the

Organisation shall bring about only adjustment or settlement of

international disputes or situations
' which might lead to a breach of

the peace.' In Article 33, where the obligation of the Members is

specified, only disputes
'

the continuance of which is likely to endanger
the maintenance of international peace and security

'

are referred to.

Under Article 2, paragraph 3, the Members are obliged to settle their

international disputes in such a manner
'

that international peace and

security, and justice,' are not endangered. Under Article i,

paragraph i, the Organisation shall bring about adjustment or settle-

ment of disputes and situations
'

in conformity with the principles of

justice and international law.'

3. LAW AND JUSTICE

In the Preamble, justice and international law are referred to in the

provision determining as an end of the United Nations
'

to establish

conditions under which justice and respect for the obligations arising
from treaties and other sources of international law can be maintained.

'

This phrase is probably modelled after the formula used in the Preamble

of the Covenant:
'

to promote international co-operation and to

achieve international peace and security . . . by the firm establishment

of the understandings of international law as the actual rule of conduct
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among Governments, and by the maintenance of justice and a scrupulous

respect for all treaty obligations in the dealings of organised peoples
with one another.' The Preamble of the Charter does not proclaim

as the Preamble of the Covenant does the
'

maintenance
'

of

justice and respect for international obligations,
but : the establishment

of
'

conditions under which
'

such is possible. The long phrase :

'

obligations arising
from treaties and other sources of international

law
'

could easily be replaced by two words :

'

international obliga-

tions.
' To lay particular stress on the respect for treaty obligations is

rather problematical in view of the fact that the provision of Article 14

authorising the General Assembly to recommend measures for the

peaceful adjustment of any situation regardless of origin, which it

deems likely to impair the general welfare or friendly relations
'

among nations
'

has been interpreted to include the possibility of

recommendations for the revision of treaties. 2 In Article i,

paragraph i
,
the observance ofjustice and international law is expressly

restricted to a special function of the Organisation : to bringing about

adjustments or settlements of disputes and situations which might lead

to a breach of the peace. Conformity with the principles of justice

and international law is not required for other functions of the

Organisation, especially not for taking
'

effective collective measures

for the prevention and removal of threats to the peace, and for the

suppression of acts of aggression or other breaches of the peace,' the

first Purpose of the Organisation mentioned in Article -i
, paragraph i .

The terms
'

in conformity with the principles of justice and inter-

national law
'

were intentionally placed in the second, and not in the

first part of this paragraph.
3 To proclaim the maintenance of justice

* At the 1701 meeting of Committee II/2 (U.N.C.I.O. Doc. 748, 11/2/39, p. 2) the

delegate of the United States explained :

'

. . . that, although he had originally

contemplated a specific allusion in the Charter to the question of revision of treaties,

he had foregone this in favour of the broad version of paragraph 6 of Section (B),

Chapter v, put forward by the four sponsoring governments and France. It was
inconsistent to launch an international Organisation based on international integrity
and at the same time to intimate any lack of respect for the instruments through
which international integrity functions, namely, treaties. He recognised the

objections to identifying treaties as such with this paragraph and held that the concern
of the Assembly was not with treaties per se, but with adjusting conditions which

might impair peace and good relations between nations. Considerations of the

general welfare may call for a recommendation that a treaty be respected rather than

revised. He submitted that it was wiser not to connect the broad version of

paragraph 6 with any specific definition regarding treaty revision. The phrase
"

the

peaceful adjustment of any situations, regardless of origin," in his view, should not
be interpreted to mean that the subject of treaty revision was foreclosed to the

Assembly. If treaties gave rise to situations which the Assembly deemed likely to

impair the general welfare or friendly relations among nations, it could make
recommendations in respect of these situations.'

* Cf. the Report of Rapporteur of Committee I/i (U.N.C.I.O. Doc. 944, 1/1/34 (0
pp. 7 f.). At the ist meeting of Commission I (U.N.C.I.O. Doc. 1,006, 1/6) the
President of the Commission (the representative of Belgium) declared in the
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and at the same time the respect for international law is highly

problematical. If justice is identical with international law, one of

the two terms is superfluous. If, which is more probable, they are

discussion ofthe Preamble and Article i of the Charter:
' With regard to peace we feel

the need to emphasise that our first object was to be strong to maintain peace, to main-

tain peace by ourcommon effort and at all costs, at all costs with one exception not at

the cost of justice.
'

(p. 2). And the representative of Panama stated :

' ... we
will not maintain peace and security at the cost of justice; that is to say, sacrificing
the right of any nation.

'

(p. 16). At the same meeting, the Rapporteur made the

following statement :

'

For the sake of discussion, paragraph i may be taken as

composed of two parts: First, to maintain international peace and security, and the

second part would be the rest of the paragraph after the semicolon as it has been read

to you. Dealing with the first part, a motion was made at first to add
"

justice
"

after
"

security
" "

to maintain international peace, security, and justice." A
second motion was made to add after

"
security," the very motion that we have

before us now,
* '

in conformity with the principles ofjustice and international law.

Both motions received a bare majority vote in the Committee, but they did not

attain the two-thirds majority necessary for a decision. It may seem, at first
sight,

that some members of the Committee who took the move to oppose the first two
motions were trying to oppose justice itself. On the contrary, all those who took

the floor to oppose the two motions were agreed that the concept of justice is a

norm of fundamental importance; and all affirmed that peace, real and endurable,

cannot be based on anything other than on justice. They held, however, that

adding
' '

justice
' '

after
' '

peace and security,
"

as in the present motion, brings in

at that juncture of the text a notion which lacks in clarity and welds it together with

the more clear and almost tangible notion of peace and security. The resultant

concept in this case does not remain sufficiently clear to be realisable. It tends,

then, to provide a loophole for questioning any specific action of the Organisation,
and a possibility for delaying measures and procedure while discussing abstract

definitions. The situations that may arise may be conceived this way. Peace is

threatened by disputes, or by situations that may lead to amreach of the peace. A
breach of the peace may ensue. At the first stage, the Organisation should insist

and take measures that states do not threaten, or cause a breaqh of the peace. If

they do, the Organisation should, at the second
stage, promptly stop any breach of

the peace, or remove it. After that, it can proceed to find an adjustment or

settlement of that dispute or situation. When the Organisation has used the power
given to it, and the force at its disposal to stop war, then it can find the latitude to

apply the principles of justice and international law, or can assist the contending

parties to find a peaceful solution. The concept of justice and international law

can thus find a more appropriate place in context with the last part of the paragraph

dealing with disputes and situations. There it can find a more real scope to operate,
and a more precise expression, and a more practical field of application. There was

no intention, and this was made clear, to let this notion of justice and international

law lose any of its weight and strength as an over-ruling arm of the whole Charter.

The Committee had before it the amendment of the four sponsoring governments
which ran this way:

" To deal with international disputes, with due regard to the

fundamental principles of justice and international law." The Committee decided

unanimously to change the words
' '

with due regard to the fundamental principles
of justice and international law

"
into

"
in conformity with the principles of justice

and international law." And the Committee, by its final vote, gave that place to

this notion which you find in the text before you
'

(pp. i o ff.).

At the same meeting the delegate of the United Kingdom made the following
statement (p. 14):

'

. . . . All of us, of whatever delegation, are naturally

anxious to see justice carried out, and to see the alliance between justice and order

K.
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not identical and consequently may be in opposition to each other,

the question arises whether, in case of conflict, the one or the other

shall be maintained. Since the Charter gives no answer to this question
and no definition of the concept of justice, the organ of the United

Nations which has to apply the provision of the Charter has the choice

between justice, that is to say what this organ considers to be justice

in the case at hand, and positive international law; which practically
means that the Charter does not strengthen but weaken the respect
for the obligations of international law.

The postulate of Article i, paragraph i, to conform with the

principles ofjustice and international law is directed at the same person
as is the norm '

to take effective collective measures,' namely at the

Organisation, not the individual Members. However, in Article 2,

proclaiming the
'

Principles
'

of the United Nations, the Members, in

settling their international disputes by peaceful means, are obliged

only to observe
'

that international peace and security, and justice, are

not endangered
'

only
c

justice,' not
'

international law,' although
Article 2 says that the Members shall act in accordance with the

Principles
'

in pursuit of the Purposes.' It is hardly understandable

why the Organisation shall bring about adjustment or settlement of

international disputes or situations which might lead to a breach of the

peace in conformity with the principles of justice and international

law, whereas the Members in pursuit of this Purpose shall settle all

their international disputes, but not 'situations,' in conformity with

'justice' but not with 'international law.' It is hardly under-

standable why the obligation of the Members is a
'

Principle
'

whereas
the function of the Organisation is a

'

Purpose.' As regards the

conformity with justice and international law, there is no concordance
between Article i

, paragraph i
,
and Article 2

, paragraph 3 ,
nor between

both Articles and the Preamble. 4

on whicfr the future of our work must depend. And the only issue raised by this

amendment is the place, the actual place in the draft, where these words should be
inserted. As I understand it, the present placing of these words as they have

emerged from the Committee, insures in the first place that the actual business of

maintaining peace and of
preventing the guns beginning to go off, should not, in any

circumstances, be delayed. That is the vital duty of the Security Council to prevent
that thing beginning. And

secondly, the placing of these words as proposed by the

Committee does, I suggest to my colleague who moved the amendment, in fact

secure that settlements and adjustments ofany disputes should be in conformity with

justice. I rather think that he, himself, used the illustration of the policeman or the

gendarme who is concerned with dealing with a wrong that he sees
arising.

He does
not stop at the outset of what he does to inquire where exactly lies the precise
balance of justice in their quarrel. He stops it, and then, in order to make
adjustment and settlement, justice comes into its own.' At the ith meeting of
Committee I/i (U.N.C.I.O. Doc. 916, I/i/3 6, p. 2) the delegate of Panama said:

.... He felt that the phrase
"

in conformity with the principles of justice
and international law

"
applied only to the settlement of international conflicts

and not to the other parts of the paragraph, and the report should make this clear.'
4 At ** Hearings (p. 2 29) a Senator stated :

'

It has seemed to me that the matters of
the preamble are largely duplicated in the succeeding Chapter I and Chapter II, and I
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4. INTERNATIONAL PEACE

The peace the maintenance or restoration of which is a purpose of the

United Nations is characterised as
'

international
'

peace. In ordinary
use of language,

'

international peace
'

is a condition of absence of

force in the relations among states.
'

International
'

peace is to be

distinguished from
'

internal
'

peace, peace within one and the same

state. Hence it is not the purpose of the United Nations to maintain

or restore internal peace by interfering in a civil war within a state.

This interpretation may be confirmed by the provision of Article 2,

paragraph 7, forbidding any intervention on the part of the Organisation
in matters which are essentially within the domestic jurisdiction of

any state.
'

However, a civil war, as any other situation within a state,

may be interpreted by the competent organ of the United Nations as a

threat to international peace, in which case intervention on the part of

the Organisation is not prohibited according to the express provision
of Article 2

, paragraph 7 . Hence it is doubtful whether the restriction

implied in the term
'

international
'

peace is of any importance.
5

The purpose of the United Nations to maintain or restore peace is

not restricted to the relations among the Member states. There is no

provision of the Charter stipulating such restriction. Article 2,

paragraph 6, expressly provides that the Organisation shall ensure that

states which are not Members of the United Nations act in accordance

with the Principles laid down in Article 2 of the Charter
*

so far as may
be necessary for the maintenance of international peace and security.'
Hence the Principles formulated as obligations of Members : to settle

international disputes by peaceful means and to refrain from threat or

use of force, apply also to non-member states. The Preamble in

establishing as an end of the United Nations
'

to save succeeding

generations from the scourge of war,' refers to
'

mankind.' The

purpose of the United Nations is world peace.

have been somewhat curious as to the reason for that.
'

Whereupon the representa-
tive of the Department of State declared:

'

That is of course true. The basic ideas

are the same. They are stated in the preamble as a motivation and in Chapter I as

rules of conduct.
' Then another Senator asked :

'

It would scarcely be expected
that they would be in conflict, would it ?

' To this the answer was :

'

No. They
certainly cannot be in conflict. The question is how much is to be gained by rein-

forcing the expression of these thoughts by having them appear in one form in the

preamble and in another form in the Chapter on purposes and principles.
' The

statement that the Preamble does not conflict with other parts of the Charter can

hardly be confirmed by a critical analysis of the text.

Cf.
infra, pp. 769 ff.
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INTERNATIONAL CO-OPERATION

i. POLITICAL CO-OPERATION

To bring about by peaceful means adjustment or settlement of inter-

national disputes or situations, is not the only preventive function of

the Organisation. The other function, the purpose of which is to

prevent a breach of the peace, is to promote international co-operation.
In Article 13, dealing with competences of the General Assembly, a

distinction is made between
'

international co-operation in the political

field,' and
*

international co-operation in the economic, social, cultural

educational, and health fields.
'

This distinction appears neither in the

Preamble, nor in Article i determining the purposes of the United

Nations, nor in Chapters IX and X especially devoted to international

co-operation. In the Preamble the term international co-operation is

not used at all. It is not very clear what is meant by
'

international

co-operation in the political field.' The term
'

international
'

is

superfluous since by a treaty only international co-operation of states

can be established. Article 1 1
, paragraph i

, speaks of
'

co-operation
'

without using the adjective
'

international.' If the term
'

interna-

tional
'

does not express the idea that- it is a co-operation of states based

on an international agreement, but refers to the field in which the

co-operation shall be achieved, it is not correct to speak only of
*

international
'

co-operation. For states may co-operate in the field

of international as well as in the field of national politics. The

provisions of the Preamble
'

to reaffirm faith ... in the equal

rights . . . of nations large and small,'
'

to establish conditions under

which justice and respect for the obligations arising from treaties and

other sources of international law can be maintained;'
'

to live

together in peace with one another as good neighbours,'
'

to ensure

by the acceptance of principles and the institution of methods, that

armed force shall not be used, save in the common interest;' the

provision of Article i
, paragraph 2

, determining as a
*

purpose
'

of the

United Nations
*

to develop friendly relations among nations based on

respect for the principle of equal rights and self-determination of

peoples, and to take other appropriate measures to strengthen
universal peace ;

'

the provision of Article 1 1
, paragraph i

, conferring

upon the General Assembly the competence to consider, and to make
recommendations on,

'

the general principles of co-operation in the

maintenance of international peace and security, including the principles

governing disarmament and the regulation of armaments
'

and the

provision of Article 26 authorising the Security Council to formulate
'

plans to be submitted to the Members of the United Nations for the

( 20 )
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establishment of a system for the regulation of armaments
' '

with the

least diversion for armaments of the world's human and economic

resources,' refer to co-operation in the field of international politics.

But also the peaceful settlement of disputes and adjustment of other

situations, as provided for in Article i, paragraph i, and specified in

Chapter VI, may be classified as a function of the Organisation for the

co-operation in the field of international politics.
1 '

Encouraging the

progressive development of international law and its codification
'

provided for in Article 13, paragraph i(a) as a competence of the

General Assembly might very well be considered as a function for

co-operation in the field of international politics. It seems, however,
that this function is not recognised by the Charter as

'

promoting
international co-operation in the political field,' since it is mentioned

in addition to the latter. Nor is it considered to belong to
'

co-

operation in the economic, social, cultural, educational, and health

fields
'

(Article 1 3 , paragraph i (b) ) since it is mentioned in the

preceding paragraph and is not referred to in Chapters IX and X.

Perhaps
'

encouraging the progressive development of international law

and its codification
'

is supposed to promote co-operation in the legal

field, as distinct from the political and economic and social fields. *

The various provisions of the Charter concerning human rights
seem

to establish a function of the Organisation for co-operation in the field

of national politics, since it is in the first place national legislation by
which these rights are to be guaranteed. However, in Article 13,

paragraph i (b)
*

assisting
in the realisation of human rights . . .

'

is

mentioned as different from promoting international co-operation in

the political field as well as from promoting international co-operation
in the economic, social, cultural, educational, and health fields; but
*

promoting and encouraging respect for human rights . . .' is

presented in Article i
, paragraph 3 ,

as one of the means to achieve
'

international co-operation,
'

and to promote
'

universal respect for,

1 In its resolution of November 13, 1947, paragraph 2 (c), the General Assembly
instructed the Interim Committee :

' To consider, as it deems useful and advisable,

and report with its conclusions to the General Assembly on methods to be adopted
to give effect to that part of Article 1 1 (paragraph i), which deals with the general

principles of co-operation in the maintenance of international peace and security,
and to that part of Article 1 3 (paragraph i (a)), which deals with the promotion of

international co-operation in the political field.
'

(Resolutions adopted by the General

Assembly, Doc. A/jig, p. i.)
In the Preliminary Report of Subcommittee 2 of the Interim Committee dealing

with the implementation of paragraph 2 (c) of the General Assembly Resolution

of November 13, 1947, pp. 3/4, it is stated that
'

the pacific settlement of disputes
between states ... is recognised by the Charter as an important aspect of

international co-operation in the political field . . .

'

(Doc. A/AC 18/48, pp. 3 f.)

2 The Study on Article 1 1
, paragraph i

,
and Article 13, paragraph i (a), of the Charter

prepared by the Secretariat for the Interim Committee (Doc. A/AC. 18/33, P- 9)

contains the statement:
' The word "

political
"

is given no explanation, but it is

set off as against legal development in the same clause, and as against economic, social

and other fields, which were transferred to the following clause.'
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and observance of, human
rights . . .', referred to in Article ,

is

one of the functions determined in the Chapter on
'

International

Economic and Social Co-operation
'

and one of the competences of the

Economic and Social Council (Article 62, paragraph 2). Also
'

pro-

moting international co-operation in the economic, social, cultural,

educational, and health fields
'

is a function for the promotion of

co-operation in the field of national politics. But it is classified in

Article 13, paragraph i(b) as different from co-operation in the

political field (Article 1 3 , paragraph i (a) ) ;
and Article 1 3 , paragraph 2

stipulates :

The further responsibilities, functions, and powers of the

General Assembly with respect to matters mentioned in

paragraph i(b) above are set forth in Chapters IX and X.

Only paragraph i, clause (a), not paragraph i, clause (>), of Article 13

refers to co-operation in the political field. Hence the functions

determined in Chapters IX and X are not to be considered as con-

cerning co-operation
'

in the political field.' It is, however, hardly

possible to separate the political from the economic and social fields.

If the maintenance ofpeace is a political purpose, then any co-operation
for this purpose is a co-operation in the political field; and the

co-operation referred to in Article 13, paragraph i
(/>) has certainly

the purpose to maintain peace.
3 It seems that the formula

'

co-

operation in the political field
'

as used in Article 1 3 , paragraph i
,

clause (a), in contradistinction to
'

co-operation in the economic,

social, cultural, educational, and health fields
'

in clause (fc), was

intended to refer only to co-operation in the field of international

politics. All the matters which could be characterised as being the

objects of co-operation in the field of national politics are dealt with

in the Chapter on
'

economic and social co-operation.
' ' To develop

friendly relations among nations based on respect for the principle of

equal rights and self-determination of peoples
'

referred to in

Article i
, paragraph 2

,
is certainly a matter of co-operation in the

field of international politics. But in Article 55
'

peaceful and

friendly relations among nations based on respect for the principle of

equal rights and self-determination of peoples
'

are declared as the

purpose of the economic and social co-operation, which, in Article 13,

is distinguished from the co-operation in the political field.

2. ECONOMIC AND SOCIAL CO-OPERATION

As pointed out, the term
'

international co-operation
'

does not appear
in the Preamble. But that part of the Charter contains provisions

s The Report of Rapporteur of Committee Il/a (U.N.C.I.O. Doc. 861, II/3/jj(i),

p. 6) contains the statement
'

that
assisting

in the realisation of human rights
and

basic freedoms for all and encouraging the development of international law are

independent objectives along with promoting international co-operation in the

political, economic, social, cultural, educational, and health fields.'
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which refer to economic and social co-operation.
' To promote

social progress and better standards of life in larger freedom
'

is

proclaimed as an
'

end
'

of the United Nations
;
and a

'

means
'

to this

end shall be
'

to employ international machinery for the promotion of

the economic and social advancement of all peoples.' Since
'

social

progress and better standards of life
'

is about the same as
'

economic

and social advancement,
' how can the one be a means for the achieve-

ment of the other as an end ? Neither the one nor the other is

mentioned among the Purposes in Article i . As a
'

Purpose
'

of the

United Nations the function concerned is determined in Article i,

paragraph 3 as follows :

' To achieve international co-operation in

solving international problems of an economic, cultural, or humani-

tarian character.
' The main organ for the performance of this function

is the General Assembly assisted by the Economic and Social Council.

The competence of the General Assembly is determined in Article 1 3 ,

paragraph i
(fc) :

'

The General Assembly shall initiate studies and make
recommendations for the purpose of ... promoting international

co-operation in the economic, social, cultural, educational, and health

fields.' It is difficult to understand why the purpose of the Organisa-
tion is to achieve international co-operation in solving international

problems (by
'

international
'

co-operation only
'

international
'

problems can be solved 4
), whereas the function of the competent organ

is :

'

to initiate studies and make recommendations for the purpose of

promoting international co-operation
'

in certain
'

fields,' which are

not identical with the
'

problems.' No '

field
'

referred to in

Article 13, paragraph i (b), corresponds to the 'humanitarian'

problems in Article i
, paragraph 3 ,

and no
'

problem
'

in Article i
,

paragraph 3, corresponds to the educational and health fields in

Article 13, paragraph i (b). The term
'

educational
'

is superfluous,
since the matter is covered by the term

'

cultural.' 5
Chapter IX,

The Report of the Rapporteur of Committee I/i (U.N.C.I.O. Doc. 944, 1/1/34(1),

p. 10) contains the following statement:
' A suggestion was made that we should

eliminate the word "
international

"
coming before

"
problems." The word was

kept on the understanding that some problems, though at first sight they lock

national, could be considered essentially international, owing to the interdependence
ofnations in our civilisation

,
and fall within the purview of this paragraph . Moreovc r

it was not desired to impose consideration of internal national problems on the

Organisation. It was understood likewise that such problems can be considered by
the Organisation only when the nation or state concerned With such problems brings
them to the collective attention.'

5 The Dumbarton Oaks Proposals, Chapter V, Section B, paragraph 6 and Chapter IX,

Section A, paragraph i
, did not mention cultural and educational matters. In a

Memorandum of the Delegation of Venezuela (U.N.C.I.O. Doc. 746, H/3/45,

pp. i f.) it is contested that the word '

cultural
'

includes
'

educational.'
'

Culture

signifies the product of human, conscious activity as opposed to nature, which

creates spontaneously and without man's direction. The pyramids ofEgypt that is

culture
;

the Sequoia gigantca of California that is a wonder of nature. To Latins

culture means the material products of human activity buildings and bridges, for

example and, together with civilisation, implies also the spiritual products of the
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especially devoted to functions referred to in Articles i
, paragraph 3 ,

and 13, paragraph i
(fc), deals according to its heading only with

'

international economic and social co-operation;' and the name of the

special organ established to discharge this function
'

under the

authority of the General Assembly
'

(Article 60) also refers only to

economic and social
'

co-operation.

After
'

international co-operation
'

as a Purpose of the United

Nations has been determined in Article i, paragraph 3, Article ^S

determines, again, the same purpose of the Organisation in a different

way. It runs as follows:

With a view to the creation of conditions of stability
and

well-being which are necessary for peaceful and friendly
relations among nations based on respect for the principle of

equal rights and self-determination of peoples, the United

Nations shall promote

(a) higher standards of
living,

full employment, and

conditions of economic and social progress and

development ;

(b) solutions of international economic, social health, and

related problems; 'and international cultural and

educational co-operation; and

(c) universal respect for, and observance of, human rights
and fundamental freedoms for all without distinction

as to race, sex, language, or religion.

The introductory clause is superfluous for it only explains and

justifies the substantial provisions of the Article. The latter are

supposed to refer to the same matter as Article i, paragraph 3, and

Article 13, paragraph i
(/>).

But only clauses (b) and (c) of Article j,
parallel Article i

, paragraph 3, and Article 13, paragraph i (b). There

are, it is true, slight differences in the wording: Problems of

same human activity art, music, religion. To Germans the contrary was true.
"
Kultur

" meant the twisted, spiritual, human activity or was it inhuman

which they wished to impose upon the world. Civilisation for them meant simply
material achievements. Culture, therefore, is something that man creates both

in the spiritual and the material terrain. Education, on the other hand, in its

social concept denotes an attempt on the part of the adult members of the human

society to transmit its culture. The carpenter is not the workshop any more than

education is culture. Education in other aspects is
"
something intangible,

unpredictable. Education comes from within, it is a mans' own doing, or, rather,

it happens to him, sometimes because of the teaching he has had, sometimes in spite
of it. Education is the hope of the world only in the sense that there is something
better than bribery, lies, and violence for righting the world's wrongs." (Jacques
Barzun in Teacher in America). Therefore, I suppose that the words

"
educational

"

and
' '

cultural
' '

be used separately and neither should be used as synonymous with

the other.' The argument of the Venezuelan Memorandum is not convincing. It

can hardly be denied that education is an essential element of
'

culture
'

whatever

meaning this word may have.
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'

humanitarian character
'

are mentioned only in Article i
, paragraph 3 ;

'

educational
'

and
'

health
'

matters only in Article 13, paragraph i (f>),

and Article $$ (fc). As far as human rights are concerned, under

Article 5$ the United Nations shall promote
'

universal respect for,

and observance of,
'

whereas under Article i
, paragraph 3 ,

the United

Nations hac the purpose to achieve co-operation in
'

promoting and

encouraging respect for,' not observance of, human
rights,

and under

Article 13, the General Assembly shall initiate studies and make
recommendations for the purpose of

'

assisting in the realisation of
'

these rights. Besides, as pointed out, in Article 13, paragraph i
(fc),

the function of the Organisation with respect to human rights is

characterised as not comprised in the function of promoting economic

and social co-operation. However, these differences, although better

avoided, are relatively harmless. Clause (a) of Article $$:
*

promote
higher standards of

living,
full employment, and conditions ofeconomic

and social progress and development,' has no counterpart in Article i

or Article 1 3 ;
but in the Preamble, as pointed out, we find the formula

*

to promote social progress and better standards of life in larger
freedom

'

and the phrase
'

promotion of the economic and social

advancement of all peoples.' It is not very clear what the difference

is between
'

social progress
'

and
'

economic and social advancement,'
and why the Preamble speaks only of progress

'

and
'

advancement,'
Article r, (a) of

'

progress and development* ;

'

progress
'

implies
'

development,' and promotion of
'

development
'

not constituting
'

progress
'

is evidently not intended. It is difficult to understand

why
'

larger freedom
'

is placed only in the Preamble, and
*

full

employment
'

only in Article (a), and what the meaning of the

phrase
'

in larger freedom
'

is. Political freedom in the sense of

democracy, or economic freedom in the sense of liberalism ? But

according to Article 2, paragraph 7, nothing contained in the Charter

shall authorise the Organisation to intervene in matters which are

essentially within the domestic jurisdiction ofany state
;
and the degree

of political
or economic freedom is certainly a domestic affair. The

provision of Article $$ (a) : the United Nations shall promote higher
standards of

living, full employment, and conditions of economic and

social progress and development, is a specification of the provision of

its clause (b): that the United Nations shall promote solutions of

international economic and social problems. It is not very logical to

mention first the particular and then the general.
6 In Article ^S (&)

a distinction is made between promoting
'

solutions of international

I

The Drafting Subcommittee of Committee II/3 (U.N.C.I.O. Doc. 684, 11/3/38,

p. 2) made the following comments on clause (fc) of Article 55:
'

i. The Sub-

committee understands that the language of subparagraph (b) includes international

co-operation in the suppression of traffic in, and abuse of, opium and other narcotics

and dangerous drugs. 2 . The committee wishes to emphasise that the
' '

economic

field is comprehensive and includes, for instance, international trade, finance, and

communications and transport.' The Report of the Rapporteur of Committee
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economic, social, health and related problems
'

and promoting
'

international cultural and educational co-operation.' But the

solution of the problems indicated in the first sentence is an element of

international co-operation; and the international co-operation
indicated in the second sentence implies the solution of cultural and

educational problems.
7

The functions of the United Nations determined in Article are,

according to Article 60, to be performed by the General Assembly, and,

under the authority of the General Assembly, by the Economic and

Social Council. In Chapter X, dealing with the Economic and Social

Council, under the heading
'

Functions and Powers,' Article 62

provides :

1 . The Economic and Social Council may make or initiate

studies and reports with respect to international economic,

social, cultural, educational, health, and related matters and

may make recommendations with respect to any such matters

to the General Assembly, to the Members of the United

Nations, and to the specialised agencies concerned.

2. It may make recommendations for the purpose of

promoting respect for, and observance of, human rights and

fundamental freedoms for all.

3. It may prepare draft conventions for submission to the

General Assembly, with respect to matters
falling

within its

competence.

4. It may call, in accordance with the rules prescribed by
the United Nations, international conferences on matters

falling
within its competence.

Since Article 60 stipulates that all the functions set forth in Chapter IX

shall be performed by the Economic and Social Council, it was super-

11/3 (U.N.C.I.O. Doc. 861, H/3/ (i), p. 3) contains the following statement:
' The Committee agreed that the word ' '

economic
' '

is comprehensive in its import
and should be interpreted to inclade, for instance, international trade, finance,

communications and transport, and the vast problems of reconstruction. In this

connection, it was also agreed that the international problems of raw materials and

capital goods should be considered by the Economic and Social Council. The
Committee further agreed that the language of A, i (b), should be understood to

include international co-operation in the control of traffic in, and the suppression
of the abuse of, opium and dangerous drugs."

7 The Report to the President, pp. 113 f., explains this differentiation in the wording of

Article jj, clause
(fc),

as follows:
' The United States Delegation . . . felt that

whereas the members individually and in co-operation could work toward solutions

of international economic and social problems, the same language was not equally

applicable to the cultural and educational fields. In those fields it was not the

solutions of international problems that was sought, but the advancement of

international co-operation as a means of promoting mutual understanding and good
will among the peoples of the world. Stated in that way, it would also remove any
basis for misapprehension that the Organisation was in any way designed to interfere

in the domestic educational systems of any of the member nations.'
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fluous to repeat in Article 62 a determination of these functions. But

if repeated, why not completely, but only partly, repeated ? Why is

the function determined in Article $$, clause (fe), but not the function

determined in Article 55, clause (a), mentioned in Article 62 ? Why
are, in the formula concerning the promotion of respect for human

rights, the words
'

without distinction as to race, sex, language, or

religion
'

carefully maintained in Articles $, 13, i dropped in

Article 62 ? There is hardly a satisfactory answer to these questions.

An interpretation of the inconsistent provisions of the Charter

concerning so-called economic and social co-operation results in the

statement that one of the essential functions of the United Nations is

to bring about through specific activities of the General Assembly and

the Economic and Social Council co-operation of the Member states

in the social field in general, and in particular in the fields of economy,
of culture, education included, and of health. Co-operation in the

social field implies promoting social progress and especially promoting

respect for, and observance of, human
rights (including fundamental

freedoms) for all without distinction as to race, sex, language, or

religion. Co-operation in the economic field implies promoting

higher standards of life, full employment, and conditions of economic

progress.

3. HUMAN RIGHTS

The Preamble stipulates as an end of the Organisation:
'

to reaffirm

faith in fundamental human
rights,

in the dignity and worth of the

human person, in the equal rights of men and women and of nations

large and small
'

and as a means to this end:
'

to practice tolerance.'

Partly corresponding provisions are to be found in Article i, estab-

lishing
as Purposes of the United Nations :

2. To develop friendly relations among nations based on

respect for the principle of equal rights and self-determination

ofpeoples, and to take other appropriate measures to strengthen
universal peace ;

3. To achieve international co-operation in solving
international problems of an economic, social, cultural, or

humanitarian character, and in promoting and encouraging

respect for human
rights and for fundamental freedoms for all

without distinction as to race, sex, language, or religion; and

4. To be a centre for harmonising the actions of nations in

the attainment of these common ends
;

in Article 13, paragraph i (5), where the General Assembly is

authorised to initiate studies and make recommendations for the

purpose of
'

assisting in the realisation of human rights
and funda-



28 The Purposes of the United Nations

mental freedoms for all without distinction as to race, sex, language,
or

religion; further in Article SS'

With a view to the creation of conditions of stability
and

well-being which are necessary for peaceful and friendly
relations among nations based on respect for the principle of

equal rights and self-determination of peoples, the United

Nations shall promote

(a) ...

(*) - -

(c) Universal respect for, and observance of, human rights
and fundamental freedoms for all without distinc-

tion as to race, sex, language, or religion;

in Article 62, paragraph 2, conferring upon the Economic and Social

Council the power to
' make recommendations for the purpose of

promoting respect for, and observance of, human rights
and funda-

mental freedoms for all
'

;
and in Article 68 authorising the Economic

and Social Council to set up a commission
'

for the promotion of

human
rights.' Finally, Article 76 (c) stipulates as one of the basic

objectives of the trusteeship system:
'

to encourage respect for

human
rights and for fundamental freedoms for all without distinction

as to race, sex, language, or religion . . .

'

These provisions refer to two different kinds of rights : human

rights, that is rights of human beings, and
rights

of states. As pointed

out, the function of the United Nations with respect to human rights
is not very consistently determined in the Charter. In Article i,

paragraph 3,
'

encouraging respect for human rights,' etc., is provided
for as a means of

'

achieving international co-operation; but in

Article 13, paragraph i
(fc), 'assisting in the realisation of human

rights,' etc., is presented as a matter different from promoting co-

operation in the political as well as in the economic and social fields.

In Article (c), promoting respect for and observance of these rights
is listed under the heading

'

international economic and social

co-operation,' but as a function different from
'

solutions of inter-

national economic, social, health, and related problems; and inter-

national cultural and educational co-operation
'

(Article SS (^))- ^n

Article 62, paragraph 2, making recommendations relative to human

rights is stipulated as a competence of the Economic and Social Council,
the special organ for the achievement of economic and social co-opera-
tion. But in contradistinction to other matters as for instance
'

international cultural and educational co-operation
'

(Article (6))

the function of the Economic and Social Council with respect to

human rights is not expressly characterised in Chapters IX and X as

promoting
'

co-operation.'

In the Preamble, determining the
'

ends
'

of the United Nations,

the Charter speaks of
'

fundamental human
rights,'

but in Article i,
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determining the purposes of economic and social co-operation, in

Articles 13 and 62, determining the competence of certain organs, it

speaks of
' human rights

'

and
'

fundamental freedoms for all.' The
formula

' human rights
and fundamental freedoms

'

is incorrect, since
'

freedoms
'

are human
rights, rights

to be free from restrictions

imposed by the government ;
and it is highly problematical to refer in

a
legal

instrument to rights without referring to the corresponding
duties, since legally

there exists no right of an individual without a

corresponding duty of another individual
;
and if the right is a

*

free-

dom,' not without a corresponding duty of the government. In the

Preamble, only the equal rights of men and women, that is to say, the

principle of making no distinction as to sex, is proclaimed, whereas

in Article i, paragraph 3, and in other Articles also the principle of

making no distinction as to race, language, or
religion is established;

and in Article 62, paragraph 2, the formula
'

without distinction as to

race, sex, language, or religion
'

is completely dropped. It is*

difficult to understand why this principle in one case refers to
'

rights,'
in others to

'

freedoms
*

;
and why

'

the dignity and worth of the

human person
'

and
'

to practice tolerance
'

are mentioned only in the

Preamble, but not among the Purposes or in any other connection.

There is no sufficient reason for determining the same purpose or

function of the Organisation in the Preamble as
'

to reaffirm faith
'

in

the fundamental human rights,
in Article i

, paragraph 3, as
'

promoting
and encouraging respect for,' in Article 13, paragraph i

(fc), as
'

assisting
in the realisation,' in Article 55 (c), as to

'

promote . . .

universal respect for, and observance of' these
rights.

These inconsistencies, however, are without any legal importance
since the Charter does not impose upon the Members a strict obligation
to grant to their subjects the rights

and freedoms mentioned in the

Preamble or in the text of the Charter. The language used by the

Charter in this respect does not allow the interpretation that the

Members are under legal obligations regarding the rights and freedoms

of their subjects. All the formulas concerned establish purposes or

functions of the Organisation, not obligations of the Members, and

the Organisation is not empowered by the Charter to impose upon the

governments of the Member states the obligation to guarantee to their

subjects the rights referred to in the Charter. The fact that the

Charter, as a treaty, refers to a matter is in itself not a sufficient reason

for the assumption that the Charter imposes obligations with respect
to this matterupon the contracting parties .

8 Besides
,
the Charter does

8 The Report of Rapporteur, Subcommittee I/i/A of the San Francisco Conference

(U.N.C.I.O. Doc. 723, I/i /A/i9, P- I0) contains the following statement referring
to Article i

, paragraph 3 :

' The subcommittee held that assuring or protecting such

fundamental rights is primarily the concern of each state. If, however, such rights
and freedoms were grievously outraged so as to create conditions which threaten

peace or to obstruct the application of provisions of the Charter, then they cease to

be the sole concern of each state.' If
'

assuring and protecting fundamental human
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in no way specify the rights and freedoms to which it refers. Legal

obligations of the Members in this respect can be established

rights is the concern of each state, it is certainly a matter which is
'

essentially
within the domestic jurisdiction

'

of the state
;
and Article 2

, paragraph 7 , forbids

intervention of the Organisation in such matters, except in case of threat to the

peace and breach of the peace, that is to say,
under Article 39. Only if this Article

is interpreted to mean that the Security Council may declare the conduct of a state

as a threat to, or a breach of, the peace, even if this conduct does not constitute a

violation of an obligation expressly imposed upon the state by the Charter, action of

the Organisation against the state is possible which does not grant to its subjects
fundamental human

rights. Since these rights are not defined in the Charter, it is

upon the Security Council to determine them according to its discretion. Such

interpretation of Article 39 is not impossible ;
but it amounts to a complete abolish-

ment of the prohibition of intervention in domestic matters.

The question as to whether the provisions of the Charter concerning human

rights and fundamental freedoms constitute obligations of the Members was discussed

in the case of the treatment of Indians in the South African Union. At the ist

meeting of the joint first and sixth Committee, the representative of the South

African Union declared : Up to the present
'

there did not exist any internationally

recognised formulation of such rights,
and the Charter itself did not define them.

Member states, therefore, did not have any specific obligations under the Charter,

whatever other moral obligations might rest upon them.' (Journal of the United

Nations, No. 40: Suppl. Nos. i and 6 A/C. i & 6/1, p. 4.) The representative of

India, however, maintained that the treatment of Indians by the Union of South

Africa constituted a violation of the provisions of the Charter concerning human

rights (p. 2). Also other representatives expressed the opinion that these provisions
of the Charter established obligations of the Members. Thus, for instance, the

representative of the Philippine Republic declared :

'

The Indian question fell

squarely in the field of obligations incurred by membership in the United Nations.

Signature of the Charter involved the observance of the principle that there should

be no distinction as to race, sex, language, or religion. This was one of the

fundamental principles of the Charter. Any Member could call upon another to

account before any appropriate organ of the United Nations for alleged infringement
of that obligation.' (Ibid. No. 44 : Suppl. Nos. i and 6 A/C. i & 6/9, p. 3 1

.) The

representative of Colombia proposed to suggest to the General Assembly to request
the International Court of Justice to give an advisory opinion on the following

questions :

'

(a) Whether the Members of the United Nations, in accordance with

the Preamble and Article i
, paragraph 3 ,

of the Charter, are under obligation to

amend immediately their internal legislation when it establishes racial discrimination

incompatible with the text of the Charter ?
(fc)

Whether the Members of the

United Nations are entitled in the future to enact internal legislation embodying
racial discrimination ? (c) Whether laws of racial discrimination constitute, or may
be alleged by states to constitute, matters of internal jurisdiction on which the

General Assembly is debarred from making recommendations to the state or states

concerned, to the Security Council or to the Economic and Social Council ?
'

(Ibid., No. 46: Suppl. Nos. i and 6 A/C.i & 6/13, p. 37.) This suggestion was

not accepted. The resolution, adopted by the Assembly at its jznd meeting, runs

as follows :

The General Assembly,

Having taken note of the application made by the Government of India

regarding the treatment of Indians in the Union of South Africa, and having
considered the matter:

i . States that, because of that treatment, friendly relations between the

two Member states have been impaired and, unless a satisfactory settlement

is reached, these relations are
likely to be further impaired;
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only by an amendment to the Charter or by a convention negotiated
under the auspices of the United Nations and ratified by the

2 . Is of the opinion that the treatment of Indians in the Union should be

in conformity with the international obligations under the agreements
concluded between the two Governments and the relevant provisions of the

Charter ;

3. Therefore requests the two Governments to report at the next

session of the General Assembly the measures adopted to this effect. (Doc.
. A/64/Add. i, P- 6 9-)

According to the wording of praagraph 2 of this resolution it is doubtful whether

the General Assembly was of the opinion that the treatment of Indians should be in

conformity
'

with the international obligations under . . . the relevant provisions
of the Charter,' that is to say, whether the Assembly did or did not interpret the
'

relevant provisions of the Charter
'

as constituting
'

international obligations.'
On the initiative of the representative of Chile the sixth Committee suggested

to the General Assembly to adopt the following resolution:

The General Assembly,

Considering the item proposed by Chile on
'

violation by the Union of

Soviet Socialist Republics offundamental human rights, traditional diplomatic
-

practices and other principles of the Charter,' which violation has consisted

in preventing the Soviet wives of citizens of other nationalities from leaving
their country with their husbands or in order to join them abroad, even

when they are married to persons belonging to foreign diplomatic missions,

or to members of their families or retinue
;

Considering that in the preamble to the Charter of the United Nations

all the signatory countries resolved
'

to re-affirm faith in fundamental human

rights,
in the dignity and worth of the human person and in the equal rights

of men and women '

;

Considering that Article i
, paragraph 3, of the Charter binds all Members

to encourage 'respect for human rights and for fundamental freedoms for

all without distinction as to race, sex, language or religion,' and that in

Article jj (c) of the Charter the Members undertook to
'

promote universal

respect for, and observance of, human rights and fundamental freedoms for

all without distinction as to race, sex, language, or religion
'

;

Considering that, finally,
the Economic and Social Council, in pursuance

of the powers conferred upon it by Article 62, paragraph 2, of the Charter,

in its resolution 154 (VII) D, dated August 23, 1948, deplored the
'

legis-

lative or administrative provisions which deny to a woman the right to leave

her country of origin and reside with her husband in any other
'

and that the

draft International Declaration of Human Rights, in its Articles 14 and 17

respectively, provides that everyone has the right
vb leave any country

including his own and that men and women of ful
^.-

! ?ve the right to

marry without any limitation due to race, nationality or
religion;

Declares that the measures which prevent or coerce the wives of citizens

of other nationalities from leaving their country of origin with their husbands

or in order to join them abroad, are not in conformity with the Charter;

and that when those measures refer to the wives of persons belonging to

foreign diplomatic missions, or of members of their families or retinue, they
are contrary to courtesy, to diplomatic practices and to the principle of

reciprocity, and are likely to impair friendly relations among nations;

Recommends the Government of the Union of Soviet Socialist Republics
to withdraw the measures of such a nature which have been adopted.

(Doc. A/7 8 7 .)

The statement
'

that Article i
, paragraph 3 ,

of the Charter binds all Members to
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Members. 9 The Charter does not confer upon the individuals the

legal possibility to appeal to an international court and especially to

the
'

principal judicial organ' of the United Nations, the International

Court of Justice, in case one of the rights or freedoms proclaimed in

the Preamble or referred to in the text ofthe Charter is violated. The
Statute of the Court stipulates expressly in Article 34 that

'

only states

encourage, etc." is not quite in conformity with the wording of this provision
which only declares that it is a purpose of the Organisation to achieve international

co-operation in promoting and encouraging respect for human
rights, etc. The

statement that certain measures taken by the Soviet Union
'

are not in conformity
with the Charter

'

does not necessarily mean that these measures constitute the

violation of an obligation imposed upon the Soviet Union as a Member of the United

Nations.
9 The Report of Rapporteur of Committee i to Commission I (U.N.C.I.O. Doc. 944,

1/1/34(1), p. 1 1) contains the following statement:
'

. . . a suggestion was made
to draft or to include an already drafted bill of rights of nations and of individuals.

The committee received the idea with sympathy, but decided that the present

Conference, if only for lack of time, could not proceed to realise such a draft in an

international contract. The Organisation, once formed, could better proceed to

consider the suggestion and to deal effectively with it through a special commission

or by some other method. The committee recommends that the General Assembly
consider the proposal and give it effect.' At the first part of the first session of the

General Assembly, the representative of Cuba submitted a proposal that the Assembly
discuss the matter of a Declaration of Fundamental Human Rights and the Rights
and Duties of Nations. The Cuban representative thought that if the principles
embodied in the Charter were to become a reality it was necessary for the Assembly
to adopt such a Declaration. But at its 7th meeting the General Assembly voted

not to include the Cuban proposal in its agenda. Later, at its jrth meeting, the

Assembly adopted two resolutions, one concerning a Declaration on Rights and

Duties of states, and another on a Declaration on Fundamental Human Rights and

Freedoms. The last mentioned resolution runs as follows:

The General Assembly,
Whereas the Economic and Social Council has established a Commission

on Human Rights and has resolved that the work of the Commission shall

be directed towards submitting proposals, recommendations and reports to

the Council concerning an international bill of rights ;

Resolves therefore to refer the draft Declaration on Fundamental Human

Rights and Freedoms to the Economic and Social Council for reference to

the Commission on Human Rights for consideration by the Commission in

its preparation of an international bill of rights ;
and

Expresses the hope that the question will be referred back to it in order

that it may be included in the agenda of the second regular session of the

General Assembly. (Doc. A/64/Add.i, p. 68.)

Another resolution referred to the political rights of women. It runs as

follows :

The General Assembly,
Whereas in the Preamble of the Charter the peoples of the United

Nations have reaffirmed faith in the equal rights of men and women, and in

Article i it is stated that the purposes of the United Nations are, among
others, to achieve international co-operation in promoting and encouraging

respect for human rights
and for fundamental freedoms for all without

distinction as to sex, and to be a centre for harmonising the actions of nations

in the attainment of these common ends
;
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may be parties in cases before the Court.
' No other subject matter is

so often referred to in the Charter as the human
rights and freedoms.

They.were not mentioned at all in the Dumbarton Oaks Proposals.
Nevertheless there is, from a strictly legal point of view, no difference

between the two documents with respect to this subject matter.

The General Assembly adopted at it? i83rd meeting on
December 10, 1948, a

'

Universal Declaration of Human
Rights.'

The resolution runs as follows:

PREAMBLE

Whereas recognition of the inherent dignity and of the equal
and inalienable rights of all members of the human family is the

foundation of freedom, justice and peace in the world,

Whereas disregard and contempt for human rights have

resulted in barbarous acts which have outraged the conscience

of mankind, and the advent of a world in which human beings
shall enjoy freedom of speech and belief and freedom from fear

and want has been proclaimed as the highest aspiration of

the common people,

Whereas it is essential, if man is not to be compelled to have

recourse, as last resort, to rebellion against tyranny and oppres-
sion, that human rights should be protected by rule of law,

Whereas it is essential to promote the development of friendly
relations between nations,

Whereas certain Member states have not yet granted to women, political

rights equal to those granted to men,
Therefore :

(a) Recommends that all Member states, which have not already done

so, adopt measures necessary to fulfil the purposes and aims of the Charter

in this respect by granting to women the same political rights as to men ;

(fc) Invites the Secretary General to communicate this recommendation

to the Governments of all Member states. (Ibid. p. 90.)

The Economic and Social Council in a resolution adopted on June 21, 1946,
stated that :

Pending the adoption of an international bill of
rights, the general

principle shall be accepted that international treaties involving basic human

rights, including to the fullest extent practicable treaties of peace, shall

conform to the fundamental standards relative to such rights set forth in the

Charter. (Journal of the Economic and Social Council, first year, No. 29,

P- PL)
Finally the Economic and Social Council decided by a resolution adopted on

August 26, 1948:

to transmit to the General Assembly the Draft International Declaration of

Human Rights submitted to the Council by the Commission on Human Rights
in the report of its third session (Doc. E/8oo), together with the remainder

of this report and records of the proceedings
of the Council at its seventh

session on this subject. (Doc. E/IO46.)

K. 3
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Whereas the peoples of the United Nations have in the Charter

reaffirmed their faith in fundamental human rights,
in the

dignity and worth of the human person and in the equal rights

of men and women and have determined to promote social

progress and better standards of life in larger freedom,

Whereas Member states have pledged themselves to achieve, in

co-operation with the United Nations, the promotion of

universal respect for and observance of human rights
and

fundamental freedoms,

Whereas a common understanding of these rights
and freedoms

is of the greatest importance for full realisation of this pledge,

Now, Therefore,

The General Assembly
Proclaims this Universal Declaration of Human Rights as a

common standard of achievement for all peoples and all nations,

to the end that every individual and every organ of society,

keeping this declaration constantly in mind, shall strive by

teaching and education to promote respect for these rights and

freedoms and by progressive measures, national and interna-

tional, to secure their universal and effective recognition and

observance, both among the peoples ofMember states themselves

and among the peoples of territories under their jurisdiction.

ARTICLE i

All human beings are born free and equal in dignity and rights.

They are endowed with reason and conscience and should act

towards one another in a spirit of brotherhood.

ARTICLE 2

Everyone is entitled to all the
rights and freedoms set forth in

this declaration without distinction of any kind, such as race,

colour, sex, language, religion, political or other opinion,
national or social

origin, property, birth or other status.

Furthermore, no distinction shall be made on the basis of

the political, jurisdictional or international status of the country
or territory to which a person belongs, whether it be

independent, trust, non-self-governing or under any other

limitation of sovereignty.

ARTICLE 3

Everyone has the right to life, liberty and security of person.

ARTICLE 4
No one shall be held in slavery or servitude; slavery and the

slave trade shall be prohibited in all their forms.
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ARTICLE 5

No one shall be subjected to torture or to cruel, inhuman or

degrading treatment or punishment.

ARTICLE 6

Everyone has the right to recognition everywhere as a person
before the law.

ARTICLE 7

All are equal before the law and are entitled without any
discrimination to equal protection of the law. All are entitled

to equal protection against any discrimination in violation of

this declaration and against any incitement to such discrimina-

tion.

ARTICLE 8

Everyone has the right to an effective remedy by the

competent national tribunals for acts violating the fundamental

rights granted him by the constitution or by law.

ARTICLE 9

No one shall be subjected to arbitrary arrest, detention or

exile.

ARTICLE 10

Everyone is entitled in full equality to a fair and public hearing

by an independent and impartial tribunal, in the determination

of his rights and obligations and of any criminal charge against
him.

ARTICLE 1 1

1 . Everyone charged with a penal offence has the right to be

presumed innocent until proved guilty according to law in

public trial at which he has had all guarantees necessary for his

defence.

2. No one shall be held guilty of any penal offence on

account of any act or omission which did not constitute a penal

offence, under national or international law, at the time when it

was committed. Nor shall a heavier penalty be imposed than

the one that was applicable at the time the penal offence

was committed.

ARTICLE 12

No one shall be subjected to arbitrary interference with his

privacy, family, home or correspondence, nor to attacks upon
his honour and reputation. Everyone has the right to the

protection of the law against such interference or attacks.

3(2)
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ARTICLE 13

1 . Everyone has the right to freedom of movement and

residence within the borders of each state.

2. Everyone has the right to ledve any country, including
his own, and to return to his country.

ARTICLE 14

1. Everyone has the right to seek and to enjoy in other

countries asylum from persecution.

2 . This right may not be invoked in the case of prosecutions

genuinely arising from non-political crimes or from acts con-

trary to the purposes and principles of the United Nations.

ARTICLE i

1 . Everyone has the right to a nationality.

2 . No one shall be arbitrarily deprived of his nationality
nor denied the right to change his nationality.

ARTICLE 16

1 . Men and women of full age ,
without any limitation due to

race, nationalityor religion, have the right to marry and to found

a family. They are entitled to equal rights as to marriage,

during marriage and at its dissolution.

2 . Marriage shall be entered into only with the free and full

consent of the intending spouses.

3 . The family is the natural and fundamental group unit of

society and is entitled to protection by society and the state.

ARTICLE 17

1 . Everyone has the right to own property alone as well as

in association with others.

2 . No one shall be arbitrarily deprived of his property.

ARTICLE 18

Everyone has the right to freedom of thought, conscience and

religion ; this right includes the freedom to change his religion
or belief, and freedom, either alone or in community with

others and in public or private, to manifest his religion or belief

in teaching, practice, worship and observance.

ARTICLE 19

Everyone has the right to freedom of opinion and expression ;

this right includes freedom to hold opinions without inter-

ference and to seek, receive and impart information and ideas

through any media and regardless of frontier.
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ARTICLE 20

1. Everyone has the right to freedom of peaceful assembly
and association.

2 . No one may be compelled to belong to an association.

ARTICLE 21

1 . Everyone has the right to take part in the government of

his country, directly or through freely chosen representatives.

2 . Everyone has the right of equal access to public service

in his country.

3 . The will of the people shall be the basis of authority of

government; this will shall be expressed in periodic and

genuine elections which shall be by universal and equal suffrage
and shall be held by secret vote or by equivalent free voting

procedures.
ARTICLE 22

Everyone, as a member of society, has the right to social security
and is entitled to realisation, through national effort and

international co-operation and in accordance with the organisa-
tion and resources of each state, of the economic, social and

cultural rights indispensable for his dignity and the free develop-
ment of his personality.

ARTICLE 23

1. Everyone has the right to work, to free choice of

employment, to just and favourable conditions of work and to

protection against unemployment.
2. Everyone, without any discrimination, has the right to

equal pay for equal work.

3 . Everyone who works has the right to just and favourable

remuneration, insuring for himself and his family an existence

worthy of human dignity, and supplemented, if necessary, by
other means of social protection.

4. Everyone has the right to form and to join trade unions

for the protection of his interests.

ARTICLE 24

Everyone has the right to rest and leisure, including reasonable

limitation of working hours and periodic holidays with pay.

ARTICLE 25

i . Everyone has the right to a standard of living adequate for

the health and well-being of himselfand ofhis family, incluc

food, clothing, housing and medical care and necessary social
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services, and the right to security in the event of unemploy-
ment, sickness, disability, widowhood, old age or other lack

of livelihood in circumstances beyond his control.

2. Motherhood and childhood are entitled to special care

and assistance. All children, whether born in or out of wed-

lock, shall enjoy the same social protection.

ARTICLE 26

1. Everyone has the right to education. Education shall

be free, at least in the elementary and fundamental stages.

Elementary education shall be compulsory. Technical and

professional education shall be made generally available, and

higher education shall be equally accessible to all on the basis

of merit.

2. Education shall be directed to the full uevelopment of

human personality and to the strengthening of respect for

human
rights and fundamental freedoms. It shall promote

understanding, tolerance and friendship among all nations,

racial or religious groups, and shall further the activities of the

United Nations for the maintenance of peace.

3. Parents have the prior right to choose the kind of

education that shall be given to their children.

ARTICLE 27

1. Everyone has the right freely to participate in the

cultural life of the community, to enjoy the arts and to share in

scientific advancement and its benefits.

2 . Everyone has the right to the protection of the moral and

material interests resulting from any scientific, literary or

artistic production of which he is the author.

ARTICLE 28

Everyone is entitled to a social and international order in which

the rights and freedoms set forth in this declaration can be fully

realised.

ARTICLE 29

1 . Everyone has duties to the community in which alone

the free and full development of his personality is possible.

2. In the exercise of his rights and freedoms, everyone
shall be subject only to such limitations as are determined by
law solely for the purpose of securing due recognition and

respect for the rights
and freedoms of others and of meeting the

just requirements of morality, public order and the general
welfare in a democratic society.

3. These rights and freedoms may in no case be exercised

contrary to the purposes and principles of the United Nations.
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ARTICLE 30

Nothing in this declaration may be interpreted as implying for

any state, group or person any right to engage in any activity or

to perform any act aimed at the destruction of any of the
rights

and freedoms set forth herein.

This resolution has probably the character of a recommendation,

although it does not present itself expressly as such. The General

Assembly only
'

proclaims
'

this Declaration,
*

as a common standard

of achievement for all peoples and all nations.' If this proclamation is

to be interpreted as a recommendation, the question arises to whom
this recommendation is made. It is

significant that it is not addressed

to the '

Members,' or to 'states,' or to the 'governments.' The
Declaration is intended to be a common standard of achievement for
'

all peoples and all nations
;

'

and the proclamation is made
'

to the end

that every individual and every organ of society . . . shall strive

to . . .

'

Thus the General Assembly recommends to
'

every
individual and every organ of society

'

to do something with respect to

the human rights laid down in the Declaration. The governments of

the Member states may or may not be considered to be
'

organs of

society ;

'

the term
'

society
'

is sometimes used as including the concept
of state, sometimes in opposition to the concept of state.

Human
rights, that is to say rights of individuals, are of

legal

importance only if the corresponding legal obligations obligations of

other individuals and especially obligations of the state are established

by state
legislation or international agreements. But the resolution of

the General Assembly does not or at least not expressly recommend

legislative acts or international agreements. The General Assembly
recommends that

'

every individual and every organ of society
'

shall

constantly keep in mind the declaration and shall strive
'

by teaching and

education
'

to promote respect for the rights
and freedoms formulated

in the Declaration. Respect for rights and freedoms
'

freedoms
'

are not mentioned in the title ofthe Proclamation can be
'

promoted
'

only after the rights
and freedoms are

legally
established. But

'

every
individual and every organ of society

'

is not only invited to strive to

promote by teaching and education respect for the rights
and freedoms,

but also
'

by progressive measures, national and international, to

secure their universal and effective recognition and observance, both

among the peoples ofMember states themselves and among the peoples
of territories under their jurisdiction.

'

If by
'

progressive measures, .

national and international
'

also state acts of legislation
and international

agreements are to be understood, it must be remembered that neither
'

every individual
'

nor
'

every organ of society
'

can take such

measures, that only the governments of the Member states are the

authorities to which a recommendation of this kind should be directed.

It seems that the General Assembly by using vague formulas such as
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'

peoples
'

and
*

nations
'

instead of
*

states,'
*

organ of society
f

instead pf
*

government,'
*

progressive measures, national and inter-

national
'

instead of
'

legislation
'

and
*

international agreements,'

intentionally avoided to make recommendations of definite legal

measures to the Members of the United Nations. As far as
*

interna-

tional
'

measures are concerned it is
significant

that the General

Assembly did not adopt a draft convention on human rights to be

submitted to the Members for ratification. 1 It stands to reason that

the resolution of the General Assembly on Human Rights has no legal

effect whatever. 2
It cannot be considered as authentic interpretation

of the provisions of the Charter referring to human rights.
3 An.

authentic interpretation is possible only by an amendment to the

Charter.

As to the legislative technique of the Declaration of Human Rights

adopted by the General Assembly two remarks seem to be not

superfluous. The first concerns Article i of the Declaration which
contains the statements that

'

all human beings are born free and equal,
r

and that they are
* endowed with reason and conscience.' As

theoretical statements they should not be inserted into the text of an

instrument which, if issued as a national law or concluded as an

international agreement, would assume a
legal character. Besides,

the statement that all human beings are endowed with reason and

conscience is, in view of the differences which exist with respect to the

degree in which human beings are endowed with reason and conscience,

meaningless. The statement that all human beings are born free and

equal, is a specific natural-law doctrine, and this doctrine is far from

being generally accepted.
4 If the question is under consideration how

1 The text of a Draft Covenant on Human Rights prepared by the Drafting committee

on an International Bill of Human Rights (Doc. E/8oo, pp. 15-20) was transmitted

to the General Assembly by the above mentioned resolution of the Economic and

Social Council.
* At the 2 1 8th meeting of the Economic and Social Council the representative of the

United Kingdom stated :

' The United Kingdom Government felt strongly that the

Covenant should be the core of the Bill, and that it should be a precise legal
docu-

ment without escape clauses. Only such a document would provide an effective

safeguard ofhuman rights and freedoms. The Declaration was a statement of ideals,

to which it was hoped all peoples would aspire, but not an instrument legally

imposing obligations on any state. It fell far short of being an adequate Bill of

Rights for the purposes of the United Nations.' (Doc. E/SR., 218, p. 8.)
* ' Some delegations considered that it [the Declaration of Human Rights] should be

treated as an authentic interpretation of the principles expressed in the Charter of

the United Nations.' Statement made by the representative of Poland at the

2irth meeting of the Economic and Social Council. (Doc. E/SR. 2ij, p. 10.)
* At the 2 1 rth meeting of the Economic and Social Council the representative of

Brazil made the following statement with respect to Article i :

'

his delegation

appreciated that it was attractive to adopt formulas to impress public opinion.

Nevertheless, it saw no reason why a Declaration on Human Rights should be

introduced by philosophical postulates taken from outdated theories of natural law.

His delegation considered that the Declaration on Human Rights might profitably
omit Article i altogether and begin with Article 2.' (Doc. E/SR. 21$, p. 9.)
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human beings are
'

born,
'

which is a question ofbiology and psychology,
no scientist can give another answer than that human beings are born

neither free nor equal. But from the point of view of a bill of rights,
it is not the question how human beings are born, but the question how
human beings shall be treated by the law, regardless of how they

actually are born, and regardless of the great differences which actually
exist between them. It is not very fortunate that the Declaration of

Human Rights starts with a problematical statement and thus places the

whole document under the sway of a highly disputed doctrine.

Another characteristic feature of the Declaration of Human Rights
is the fact that it contains no provision concerning international legal
remedies to be employed in case of violations of the rights. No right in

a legal sense of the term exists if there is no possibility for the subject
of the so-called right to put into motion the coercive machinery of the

state or in case of an international bill of rights the coercive

machinery of an international organisation, if the subject has no access

to a national, or international court. An international bill of human

rights is almost worthless if it does not establish or at least recommend
to establish an international court to which the human beings whose

rights are stipulated have direct access and which has the competence
to render decisions binding upon the states which have violated, or not

prevented the violation of, these rights. Article 8 of the Declaration,

it is true, provides that
'

Everyone has the right to effective remedy by

competent national tribunals for acts violating fundamental rights

granted him by a constitution or by law.
'

It is not correct to speak of

a
'

right to effective remedy,' because the legal possibility of employing
such a remedy constitutes the right the violation ofwhich is in question ;

and the rights can be violated only by acts of state or by the omission of

the necessary acts of state. The rights stipulated in the Decalaration

are rights the individual has to a certain conduct of the state. This is

the reason why only an international bill of rights can effectively

guarantee these rights, since only by international law an individual

can effectively be protected against
his own state. Such protection

can be established only by the jurisdiction of an international Court. 5

But in this respect the Declaration of Human Rights provides only in

5 At the 2 1 8th meeting of the Economic and Social Council the representative of

Australia
'

pointed out that under the English legal system the remedy was equal in

importance to the right, for without the remedy there was no right.
He was aware

that other
legal systems differed in that, but measures should be taken to ensure that

the human rights laid down by the United Nations should not become dead letters

as soon as they were infringed. ... In the Charter an obligation was laid upon
the Assembly to promote the realisation, to enforce, human rights.

There must

be an international tribunal for such enforcement. The General Assembly itself

was a kind of international tribunal at which Member Government'- might raise for

adjudication cases of alleged infringement of the rights laid down in the Charter ;

but there must be an international tribunal before which individuals, or groups of

individuals who could not obtain the backing of governments, might bring cases of

infringement of their rights.' (Doc. E/SR. 218, pp. f/6.)
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Article 2 8 that
'

Everyone is entitled to a social and international order

in which the
rights and freedoms set forth in this declaration can be

fully realised.
'

This vague formula falls far short of recommending an

effective remedy for violations of the rights set forth in the Declaration.

The protection of a special human right, the right of the individual

to live as member of a national, ethnical, racial or religious group, is

the purpose of the Convention on the Prevention and Punishment of

the Crime of Genocide, the text ofwhich was prepared by the Economic
and Social Council under Article 6 2

, paragraph 2
,
of the Charter and

adopted by the General Assembly at its 1 79th meeting on December 9,

1948.

Following is the text of the Convention :

The Contracting parties, Having considered the declaration

made by the General Assembly of the United Nations in its

Resolution 96 (I) dated December n, 1946, that genocide is

a crime under international law, contrary to the spirit and aims

of the United Nations and condemned by the civilised world
;

Recognising that at all periods of history genocide has

inflicted great losses on humanity ;
and

6 Doc. A/P.V. 1 78, 1 79. This resolution of the General Assembly was preceded by a

resolution adopted at its jth meeting on December n, 1946, which runs as

follows :

Genocide is a denial of the right of existence of entire human groups, as

homicide is the denial of the right to live of individual human beings ;
such

denial of the right of existence shocks the conscience of mankind, results in

great losses to humanity in the form of cultural and other contributions

represented by these human groups, and is contrary to moral law and to the

spirit and aims of the United Nations.

Many instances of such crimes of genocide have occurred when racial,

religious, political and other groups have been destroyed, entirely or in part.

The punishment of the crime of genocide is a matter of international

concern.

The General Assembly, therefore,

Affirms that genocide is a crime under international law which the

civilised world condemns, and for the commission of which principals and

accomplices whether private individuals, public officials or statesmen, and

whether the crime is committed on religious, racial, political or any other

grounds are punishable ;

Invites the Member states to enact the necessary legislation for the

prevention and punishment of this crime ;

Recommends that international co-operation be organised between

states with a view to facilitating the speedy prevention and punishment of

the crime of genocide, and, to this end,

Requests the Economic and Social Council to undertake the necessary

studies, with a view to drawing up a draft convention on the crime ofgenocide
to be submitted to the next regular session of the General Assembly.

(Doc. A/64/Add. i, pp. 188 f.)

At its 1 2 3rd meeting on November 21, 1947, the General Assembly adopted a

resolution reaffirming its resolution of December n, 1946. (Doc. A/$i9, pp.
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Being convinced that, in order to liberate mankind from

such an odious scourge, international co-operation is required;

Hereby agree as hereinafter provided:

ARTICLE i

The contracting parties confirm that genocide, whether

committed in time of peace or in time of war, is a crime under

international law which they undertake to prevent and to

punish.

ARTICLE 2

In the present convention genocide means any of the following
acts committed with intent to destroy, in whole or in part, a

national, ethnical, racial or religious group, as such:

(A) Killing members of the group ;

(B) Causing serious bodily or mental harm to members of

the group ;

(c) Deliberately inflicting on the group conditions of life

calculated to bring about its physical destruction in

whole or in part;

(D) Imposing measures intended to prevent births within

the group ;

(E) Forcibly transferring children of the group to another

group;
ARTICLE 3

The following acts shall be punishable :

(A) Genocide
;

(B) Conspiracy to commit genocide;

(c) Direct and public incitement to commit genocide ;

(D) Attempt to commit genocide ;

(E) Complicity in genocide.

ARTICLE 4

Persons committing genocide or any of the other acts enumer-

ated in Article 3 shall be punished, whether they are constitu-

tionally responsible rulers, public officials or private individuals.

ARTICLE

The contracting parties undertake to enact, in accordance with

their respective constitutions, the necessary legislation
to give

effect to the provisions of the present convention and, in

particular, to provide effective penalties for persons guilty
of

genocide or any of the other acts enumerated in Article 3 .



The Purposes of the United Nations

ARTICLE 6

Persons charged with genocide or any of the other acts

enumerated in Article 3 shall be tried by a competent tribunal

of the state in the territory of which the act was committed, or

by such international penal tribunal as may have jurisdiction
with respect to those contracting parties which shall have

accepted its jurisdiction.

ARTICLE 7

Genocide and the other acts enumerated in Article 3 shall not

be considered as political crimes for the purpose of extradition.

The contracting parties pledge themselves in such cases to

grant extradition in accordance with their laws and treaties in

force.

ARTICLE 8

Any contracting party may call upon the competent organs of

the United Nations to take such action under the Charter of the

United Nations as they consider appropriate for the prevention
and suppression of acts of genocide or any of the other acts

enumerated in Article 3.

ARTICLE 9

Disputes between the contracting parties relating to the inter-

pretation, application or fulfilment of the present convention,

including those relating to the responsibility of a state for

genocide or any of the other acts enumerated in Article 3,

shall be submitted to the International Court of Justice at the

request of any of the parties to the dispute.

ARTICLE 10

The present convention, of which the Chinese, English, French,
Russian and Spanish texts are equally authentic, shall bear the

date of December 9, 1948.

ARTICLE u
The present convention shall be open until December 31,1 949,
for signature on behalf ofany Member of the United Nations and

ofany non-member state to which an invitation to sign has been

addressed by the General Assembly.
The present convention shall be ratified, and the instru-

ments of ratification shall be deposited with the Secretary-

General of the United Nations.

After January i, 1950, the present convention may be

acceded to on behalf ofany Member ofthe United Nations and of

any non-member state which has received an invitation as

aforesaid.
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Instruments of accession shall be deposited with the

Secretary-General of the United Nations.

ARTICLE 12

Any contracting party may at any time, by notification addressed

to the Secretary-General of the United Nations, extend the

application of the present convention to all or any of the

territories for the conduct of whose foreign relations that

contracting party is responsible.

ARTICLE 13

On the day when the first twenty instruments of ratification

or accession have been deposited, the Secretary General shall

draw up a proces-verbal and transmit a copy of it to each

Member of the United Nations and to each of the non-

member states contemplated in Article 1 1 .

The present convention shall come into force on the

ninetieth day following the date of deposit of the twentieth

instrument of ratification or accession.

Any ratification or accession effected subsequent to the

latter date shall:become effective on the ninetieth day following
the deposit of the instrument of ratification or accession.

ARTICLE 14

The present convention shall remain in effect for a period of

ten years as from the date of its coming into force.

It shall thereafter remain in force for successive periods of

five years for such contracting parties as have not denounced it

at least six months before the expiration of the current period.

Denunciation shall be effected by a written notification

addressed to the Secretary-General of the United Nations.

ARTICLE i

If, as a result of denunciations, the number of parties to the

present convention should become less than sixteen the

convention shall cease to be in force as from the date on which

the last of these denunciations shall become effective.

ARTICLE 16

A request for the revision of the present convention may be

made at any time by any contracting party by means of a

notification in writing addressed to the Secretary-General.

The General Assembly shall decide upon the steps, if any,
to be taken in respect of such request.
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ARTICLE 17

The Secretary-General of the United Nations shall notify all

Members of the United Nations and the non-member states

contemplated in Article 1 1 of the following :

(A) Signatures, ratifications and accessions received in

accordance with Article 1 1
;

(B) Notifications received in accordance with Article 1 2 ;

(c) The date upon which the present convention comes
into force in accordance with Article 1 3 ;

(D) Denunciations received in accordance with Article 14;

(E) The abrogation of the convention in accordance with

Article i$;

(F) Notifications received in accordance with Article 16.

ARTICLE 1 8

The original of the present convention shall be deposited in

the archives of the United Nations.

A certified copy of the convention shall be transmitted to all

Members of the United Nations and to the non-member states

contemplated in Article 1 1 .

ARTICLE 1 9

The present convention shall be registered by the Secretary-
General of the United Nations on the date of its coming into

force.

The Convention imposes upon the contracting parties the

obligation to prevent and to punish the crime of genocide as defined in

Article 2, and, in addition, to punish certain acts related to genocide,
as determined in Article 3. This obligation is specified by the

obligation, stipulated in Article
,
to give effect to the provisions of

the convention, in particular to provide effective penalties for persons

guilty of genocide or any of the other acts enumerated in Article 3 .

The obligation of the governments to punish individuals for having
committed the crime of genocide or the other crimes defined in theo
convention implies the obligation of the individuals to refrain from

performing the acts constituting these crimes. These crimes may be

committed by private individuals or by a state, that is to say by indi-

viduals in their capacity as organs of a state, especially as members of

the government. For, Article 4 provides that persons committing

genocide or any other acts enumerated in Article 3 shall be punished
'

whether they are constitutionally responsible rulers, public officials

or private individuals
'

;
and Article 9 refers to the

'

responsibility of

a state for genocide or any other acts enumerated in Article 3 .

'

That

means that the Convention imposes not only upon individuals as private
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persons but also upon states, that is to say, upon individuals in their

capacity as organs of a state, the obligation to refrain from performing
the acts punishable under the Convention. In providing for punish-
ment of individuals for having committed the crimes, determined in

the convention, in their capacity as organs of a state, the Convention

establishes individual criminal responsibility for acts of state consti-

tuting violations of an international agreement. In this respect the

Convention follows the pattern first applied by Article 227 of the

Peace Treaty of Versailles establishing individual criminal responsi-

bility of William II for violations of international law committed in his

capacity as head of the German Reich, and later by the London

Agreement for the Prosecution of the War Criminals of the European
Axis Powers, establishing individual criminal responsibility for acts of

state constituting crimes against peace and especially crimes against

humanity as determined by this agreement. But in contradistinction

to the Peace Treaty of Versailles and the London Agreement, the

Convention on Genocide does not establish individual criminal

responsibility for acts of state with retroactive force. Genocide and

related crimes are punishable under the Convention only if committed
after the Convention has come into force. The Convention has not

the character of an ex postfacto law.

It is hardly possible that individuals as private persons can commit
the crime of genocide. No isolated individual, only an organised body
of individuals can kill members of a group or cause serious bodily or

mental harm to members of a group with the intent to destroy, in

whole or in part, the group as such (Article 2, (A), (B); and this only
at the command or with the authorisation or, at least, with the

toleration of the government of a state. If so, the acts concerned are

to be imputed to the government and hence are to be considered as

acts of state. The acts determined in Article 2, (c), (D) and (E), can

hardly be performed in any other way than directly by the government
of a state. The mass murders of Jews, Poles, Catholics and members
of other groups in Nazi Germany, which induced the General Assembly
to adopt the draft convention on genocide, were acts of the German

government or the Nazi Party which, actually as well as
legally,

was an

organ ofthe German state . The crimes determined by the Convention,
in so far as they actually could be committed by private individuals in a

way not imputable to the state, constitute crimes which under the

criminal law of all the states of the world are severely punishable. To

protect mankind against these crimes, no international agreement is

necessary.

The essential achievement of the Convention on Genocide is the

obligation imposed upon states, and that means upon their governments,
to refrain from genocide, and the individual criminal responsibility
established for acts of state constituting this crime. Hence from the

point of view of legal technique, the decisive question is : how to
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provide in an effective way for the punishment of genocide. Only by
appropriate provisions concerning the punishment, the crime may be

prevented. In this respect, Article 6 of the Convention stipulates
that persons charged with genocide or any other acts enumerated in

Article 3
*

shall be tried by a competent tribunal of the state in the

territory of which the act was committed, or by such international

penal tribunal as may have jurisdiction with respect to such contracting

parties as shall have accepted the jurisdiction of such tribunal.'

Genocide as an act of state may be committed in the territory of

the state responsible for the crime or in the territory of another state.

Genocide as an act of one state can hardly be committed in the territory
of another state in time ofpeace. It may be committed in the territory
of another state in time of war by the government of the occupant

power. In this case, punishment of the guilty persons by the courts

of the occupied state, that is by the courts of the state in the territory
of which the act was committed, is possible only after the occupant

army has" withrawn and only if the state in the territory of which the

crime was committed was victorious and the state responsible for the

crime vanquished. That means that in this case under the Convention

the victor is the judge over the vanquished state. It is this very fact

which gave rise to the most serious objections against the war crime

trials based on the London Agreement of August 8, 194^.

In case genocide, as act of state, is committed in the territory
of the state responsible for the crime, the state Is, under the Conven-

tion, obliged to punish itself. There can be little doubt that if a

government, in violation of its international obligation, commits

genocide, it will be inclined also to violate its obligation to punish the

persons who in their capacity as organs of the state have committed the

crime. Only in case the government responsible for the crime is

overthrown in a civil war, there is a certain chance that the new

government will fulfil its obligation to punish the guilty persons.
But then the situation is quite similar to that where the govern-
ment of a victorious state establishes itself as the judge over acts of a

vanquished state.

The only effective way to punish genocide committed as acts of

state, and thus to prevent this crime, is the establishment of an

international criminal court and the execution of its judgments by an

internationally organised power.
7 In this respect the Convention on

' At the 2 1 8th meeting of the Economic and Social Council, the representative of

New Zealand stated :

'

Since large-scale acts of genocide could hardly take place
under modern conditions without at least the complicity of the government of the

territory concerned, it might not be sufficient to rely on the jurisdiction of

national courts, and some form of international tribunal working in conjunction with

the United Nations would appear to be necessary.' (Doc. E/SR. 218, p. 43.) At

the 2 1 9th meeting of the Economic and Social Council, the representative of France

declared that :

'

his delegation regarded genocide as a crime committed, encouraged
or tolerated by the Government of a State and, hence as an international crime
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Genocide only refers to the possibility of the establishment of an

international penal tribunal. The Convention does not establish such

a tribunal, and the attitude maintained by some Members of the

United Nations during the discussion of this problem shows that the

establishment of such court is, at least for the time being, hardly

possible.
8

Article 8 of the Convention authorises the contracting parties to

call upon the competent organs of the United Nations to take such

which should be dealt with by an international court. Various objections had been

raised to that idea but his delegation considered that it would be unwise to have

recourse to national courts and requested that the latter be deprived of their place
in the present draft. Only an international court could try a crime of genocide
committed by a Government.' (Doc. E/SR. 219, p. 9.)

* The Report of the Ad Hoc Committee on Genocide (Doc. E/794, p. 29) contains

the following statements :

'

For some representatives the granting of jurisdiction

to an international court was an essential element of the Convention. They claimed

that in almost every serious case of genocide it would be impossible to rely on the

courts of the states where genocide had been committed to exercise effective

repression because the Government itself would have been
guilty,

unless it had

been, in fact, powerless. The principle of universal repression having been set

aside for the reasons indicated below the absence of an international court would

result, in fact, in impunity for the offenders. The supporters of an international

court merely requested that the international jurisdiction be expressly provided for

by the Convention without the latter setting up the actual organisation of the court.

The members opposing this proposal first declared that the intervention of an

international court would defeat the principle of the sovereignty of <he state

because this court would be substituted for a national court. Secondly, they claimed

that mere reference in the Convention to an international court would have no

practical value. What would this court be ? There is for the moment no

international court with criminal jurisdiction. It would be necessary either to

create a new court or to add a new criminal chamber to the International Court of

Justice and all the members of the Committee had agreed that they had neither the

authority nor the time necessary for settling these problems.'
The representative of Poland declared :

' The inclusion in the Convention of

the principle of an international criminal tribunal constitutes an obligation of the

parties to this Convention, the contents of which are wholly unknown to them

The creation of an international criminal court whose jurisdiction could only be

compulsory and not optional, is contrary to the principles on which the International

Court of Justice and its Statute are based.' The representative of the Soviet Union

declared :

' The representative of the Union of Soviet Socialist Republics considers

that the decision of a majority of the Committee to place cases of genocide under

the jurisdiction of a competent international court is wrong, since the establishment

of an international court would constitute intervention in the internal affairs of

states and a violation of their sovereignty, an important element of which is the

right to try all crimes without exception, committed in the territory of the state

concerned. The representative of the Union of Soviet Socialist Republics considers

that Article 7 of the Convention should be drafted as follows :

' The High Con-

tracting Parties pledge themselves to punish any offender under this Convention

within any territory under their jurisdiction, the case to be heard by the national

courts in accordance with the domestic legislation of the country.' Cf. also the

declarations made by the representative of the Soviet Union at the 2 1 9th meeting
of the Economic and Social Council (Doc. E/SR. 219, p. 6) and at the i7th

meeting of the General Assembly (Doc. A/PV. 178, pp. 21 ff)

K. 4
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action under the Charter as they consider appropriate for the prevention
and suppression of acts of genocide or any of the other acts enumerated

in Article 3. But the only organ of the United Nations competent
under the Charter to take effective action is the Security Council; and

the Security Council can take such action only under Article 39 of the

Charter, that is to say,
if the act of genocide or any of the other acts

enumerated in Article 3 of the Convention constitutes a threat to, or

breach of, the peace. Besides, an enforcement action taken by the

Security Council in such a case is based on the principle of collective

responsibility of the state guilty of the threat to, or breach of, the

peace, and not on the principle of individual responsibility proclaimed

by the Convention on Genocide.

4. RIGHTS OF STATES

The provisions concerning the fundamental rights of states are

presented, neither in the Preamble nor in Article i, as matters of

international co-operation. They are dealt with in paragraph 2 of

Article i
;

but only paragraph 3 of this Article refers expressly to

international co-operation* However, in the introduction to Article

SS it is stated that
'

conditions of stability and well-being . . . are

necessary for peaceful and friendly relations among nations based on

respect for the principle of equal rights and self-determination of

peoples.' It is
'

with a view to the creation
'

of these conditions,

referred to in the introduction, that according to Article the

United Nations shall establish international co-operation by performing
the functions determined in this Article. The formula concerning
the equal rights of the states as used in this Article is an almost literal

repetition of the one used in Article i, paragraph 2. The only
difference is that Article i

, paragraph 2
, speaks of

'

friendly
'

relations

whereas Article 55 speaks of
'

peaceful and friendly relations.' The
addition of

'

peaceful
'

is superfluous since if a relation between two
states is friendly it is necessarily peaceful. However, the repetition
of the whole formula in Article $1; is, as pointed out, superfluous. It

serves here as an explanation of the purpose of the Organisation to

create
'

conditions of stability and well-being.
'

If such explanation is

deemed to be necessary at all, it has been given already in Article i

proclaiming the purposes of the Organisation. Here
*

to develop

friendly relations . . .

'

is declared a purpose of the United Nations,

whereas the purpose proclaimed in Article 55 :

'

creation of conditions

of stability and well-being
'

does not appear in Article i
, where it

belongs according to the system of the Charter.

Whereas Article i, paragraph 2, and Article 55, speak of
'

equal

rights
and self-determination of peoples,' the Preamble declares as an

end of the United Nations to reaffirm faith in the
'

equal rights . . .

of nations large and small.' However, Article 2 formulates the first
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Principle in accordance with which the Organisation and its Members
shall act :

' The Organisation is based on the principle of the sovereign

equality of all its Members.' The '

sovereign
'

equality is not identical

with the equality formulated in the Preamble as the
'

equal rights
'

of

nations. It is worth noting that the principle of sovereignty is not

mentioned in the Preamble. As to the
'

equality
'

of the states, the

privileges
conferred in Articles 27, 108 and 109, upon the states which

are permanent members of the Security Council are incompatible with

the principle of
'

equal rights
of nations large and small

'

as well as

with the principle of
'

sovereign equality
'

of the Members. 9 The

principle of
'

equal rights of nations large and small
'

cannot be used to

interpret the provisions of the Charter conferring privileges upon
certain Members. Nor can the Purpose laid down in Article i,

paragraph 2 : 'to develop friendly relations among nations based on

respect for the principle of equal rights and self-determination of

peoples
'

be interpreted on the basis of the just mentioned statement of

the Preamble. The term
'

nations
'

in the formula of the Preamble

means probably states
;

the term
'

peoples
'

in Article i
, paragraph 2

,

may have a different meaning; for in its connection with
'

self-

determination
'

it may mean not the state, but one of the elements of

the state : the population. Self-determination of the people usually

designates a principle of internal policy, the principle of democratic

At the yth meeting of Committee I/i (U.N.C.I.O. Doc. 382, 1/1/19) one delegate
felt that under the Dumbarton Oaks Proposals which in this point are identical

with Article 2, paragraph i, of the Charter
'

. . . states Members of the World

Organisation would not receive equal treatment, and that therefore the words
' '

sovereign equality
' '

in paragraph i of Chapter 2 were somewhat ironic
;

it was

suggested that the word "
sovereign

"
be deleted.' At the 8th meeting of Com-

mittee I/i (U.N.C.I.O. Doc. 423, I/i/2o) several delegates
'

expressed disapproval
of the phrase

"
sovereign equality

"
and suggested replacing it by

"
juridical

equality
' '

or some similar term. It was pointed out that other parts of the Charter

would not be consistent with the concept of equal sovereignty . . .

' The Report
of the Rapporteur of Committee i to Commission I (U.N.C.I.O. Doc. 944, I/I/34

(i), p. 12) contains the following statement:
' The Committee voted to use the

terminology
' '

sovereign equality
' ' on the assumption that it includes the following

elements : (i) that states are juridically equal ; (2) that each state enjoys the right
inherent in full sovereignty; (3) that the personality of the state is respected, as

well as its territorial integrity and political independence ; (4) that the state should,

under international order, comply faithfully with its international duties and

obligations.' If the states are
'

equal
'

in spite of the fact that some have privileges
which others have not, the term '

equal
'

has lost its original sense.
'

Juridical
'

equality means '

equality before the law,' and that means that everybody has the

duties and rights which die law confers upon him, or that everybody shall be treated

as the law provides; which is an empty tautology. The second point of the

interpretation given by Committee I/i is meaningless as long as the term
'

sover-

eignty
'

is not defined. Point 3 does not result from Article 2, paragraph i, but

from Article 3, paragraph 4. Point 4 has nothing to do with the sovereign equality
of the Members. It formulates the truism that legal obligation shall be complied
with.

4(2)
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government. However, Article i
, paragraph 2 , refers to the relations

among states. Therefore the term
'

peoples,' too in connection

with
'

equal rights
'

means probably states, since only states have
'

equal rights
'

according to general international law. That the

Purpose of the Organisation is to develop friendly relations among
states based on respect for the principle of self-determination of
'

peoples,' does not mean that friendly relations among states depend
on democratic form of government and that the purpose of the

Organisation is to favour such form of government. This would not

be compatible with the principle of
'

sovereign equality
'

of the

Members, nor with the principle of non-intervention in domestic

affairs established in Article 2, paragraph 7. If the term
'

peoples
'

in Article i
, paragraph 2

, means the same as the term
'

nations
'

in the

Preamble, then
*

self-determination of peoples
'

in Article i, para-

graph 2, can mean only
'

sovereignty
'

of the states.

The principle of
'

equal rights,' that is the principle of the equality
of states, and the principle of self-determination, that is the principle

1 At the San Francisco Conference the Belgian delegation made the following critical

remarks on the text of Article i , paragraph 2 :

'

i . The amendment of the

sponsoring governments mentions the equality of the rights of peoples, including
that of self-determination. There seems to be some confusion in this: One

speaks generally of the equality of states
; surely one could use the word ' '

peoples
' '

as an equivalent for the word "
states," but in the expression

"
the peoples' right

of self-determination "the word "
peoples

" means the national groups which do

not identify themselves with the population of a state. As for the word ' '

nations
' '

used at the beginning of this article, it is not possible to determine whether it is

used in the first or in the second meaning of the word "
peoples." 2. The second

criticism on the text proposed by the amendment of the sponsoring governments is

that it would be dangerous to put forth the peoples' right of self-determination as a

basis for the friendly relations between the nations. This would open the door to

inadmissable interventions if, as seems probable, one wishes to take inspiration from

the peoples' right of self-determination in the action of the Organisation and not in

the relations between the peoples.' (U.N.C.I.O. Doc. 374, 1/1/17.) The Report
of the Rapporteur of Committee i to Commission I (U.N.C.I.O. Doc. 944,

I/ 1/34 (i), p. 10) contains the following statement:
' The Committee understands

that the principle of equal rights of peoples and that of self-determination are two

complementary parts of one standard of conduct ; that the respect of that principle
is a basis for the development of friendly relations and is one of the measures to

strengthen universal peace ;
that an essential element of the principle in question

is a free and genuine expression of the will of the people, which avoids cases of the

alleged expression of the popular will, such as those used for their own ends by

Germany and
Italy

in later years.'

As to the meaning of the term
'

sovereign equality
'

the Report of Rapporteur
of Committee i to Commission I (p. 1 2) contains the following statement :

' The

Committee voted to use the terminology
' '

sovereign equality
' '

on the assumption
that it includes the following elements: (i) that states are juridically equal;

(2) that each state enjoys the right inherent in full sovereignty; (3) that the

personality of the state is respected, as well as its territorial integrity and political

independence; (4) that the state should, under international order, comply

faithfully
with its international duties and obligations.'
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of the sovereignty of states
,
are two different principles . But Article i

,

paragraph 2, refers to
'

the principle/ and not to the
'

principles,' of

equal rights
and self-determination of peoples. This seems to indicate

that the formula of Article i
, paragraph 2

, has the same meaning as the

formula of Article 2, paragraph i
,
in which the principles of sovereignty

and equality are combined in a rather problematical way into one

principle: that of
'

sovereign equality.'
1

1 See previous page.









CHAPTER 4

MEMBERSHIP

i. ORIGINAL MEMBERSHIP

The provisions of the Charter regulating membership are as follows :

ARTICLE 3

The original Members of the United Nations shall be the

states which, having participated in the United Nations Confer-

ence on International Organisation at San Francisco, or having

previously signed the Declaration by United Nations of

January i, 1942, sign the present Charter and
ratify it in

accordance with Article no.

ARTICLE 4

1 . Membership in the United Nations is open to all other

peace-loving states which accept the obligations contained in

the present Charter and, in the judgment of the Organisation,
are able and willing to carry out these obligations.

2 . The admission of any such state to membership in the

United Nations will be effected by a decision of the General

Assembly upon the recommendation of the Security Council.

The Charter distinguishes between original and subsequent
Members of the Organisation.

l
Original Members are the states

which signed and ratified the Charter. According to Article no,

paragraph i, the Charter shall be ratified by the signatory states
*

in

accoi dance with their respective constitutional processes.' An
unconstitutional ratification is not valid

;
and a valid ratification is the

essential condition of original membership. But who was competent
to decide the question as to whether the ratification was in accordance

with the constitutional process of the state concerned ? The Charter

did not expressly answer this question. According to general
international law, it is the legitimate government of the state concerned

1 The Report of the Rapporteur of Committee I/I on Chapter HI (Membership)

(U.N.C.I.O. Doc. 1178, 1/2/76 (2), p. 2) contains the following statement:
'

It

will be noted that a distinction is made between original Members and future

Members. As regards original Members their participation in the Organisation is

considered as acquired by right, while that of future Members is dependent on the

fulfilment of certain conditions. It was, however, clearly understood that this

distinction did not imply any discrimination against future Members but that normal

course of events required it. Before new Members can be admitted the Organisa-
tion must exist, which in turn implies the existence of original Members.'

( 57 )
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which is competent to interpret, in its relations to other states, its own
constitution. Normally, an international treaty does not contain an

express provision to the effect that its ratification shall be in accordance

with the constitution of the ratifying government. Hence the

interpretation of this constitution may be left to the government
concerned. The Charter, however, expressly prescribes observance

of the respective constitutional processes. Hence, the constitutional

problem was not a merely internal matter ;
it was also a concern of the

Organisation. The question as to whether a concrete ratification was

in accordance with die constitution of the ratifying government was

implied in the application ofArticle no ofthe Charter. Consequently,
the authority which had to apply this Article was competent to decide

the constitutional question.

Paragraph 2 of Article no provides that
'

the ratifications shall be

deposited with the Government of the United States of America which

shall notify all signatory states of each deposit as well as the Secretary-
General of the Organisation when he has been appointed.' This

provision may be interpreted to mean that the government of the

United States, acting in the service of the Organisation, had to accept
the deposit of a ratification only if the latter was in conformity with the

provision ofparagraph i of Article 1 10 and, consequently, had to decide

on behalf of the Organisation whether or not the ratification fulfilled

the requirements of this paragraph when this question became
doubtful.

According to Article no, paragraph 3, the Charter of the United

Nations (including the Statute of the International Court of Justice,

which, according to Article 92 of the Charter, is an integral part of the

latter) shall come into force
'

upon the deposit of ratifications by the

Republic of China, France, the Union of Soviet Socialist Republics, the

United Kingdom of Great Britain and Northern Ireland, and the

United States of America, and by a majority of the other signatory
states. A protocol of the ratifications deposited shall thereupon be

drawn up by the Government of the United States of America which
shall communicate copies thereof to all the signatory states.' The
states mentioned by name are those which have permanent seats in the

Security Council. 2

2 The Report to the President contains on p. 172 f. the following statement:
'

In

the case of multipartite treaties involving mutual rights and obligations, it is of great

importance to determine which of the signatories and how many of them must give
their approval before the treaty becomes binding. Otherwise, a small number of

the signatories might find themselves bound by obligations which were drafted in

the expectation thaf there would be many partners in the enterprise and which would
be impossible of fulfilment in the absence of certain of the states which were also

signatories of the treaty. In the case of the Charter this
difficulty would obviously

arise unless a provision were inserted to guard against it. The whole discussion ofthe

Charter in this Report reveals that the functioning of the United Nations as an

organisation depends upon the participation and co-operation of the Five Powers
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It stands to reason that the Charter has come into force only for the

states which have ratified it, although this is not expressly stipulated.
The process of ratification implies deposit of the ratification document
with the government of the United States. The Charter does not

prescribe a certain period of time within which ratification shall take

place. Since the Charter has come into force before all signatories
had ratified it, ratification was possible even after the Charter had come
into force. In this case the coming into force of the Charter coincided

with the deposit of the ratification. This is implied in paragraph 4 of

Article 1 1 o which provides that
'

the states signatory to the present
Charter which ratify it after it has come into force will become

original Members of the United Nations on the date of the deposit of

their respective ratifications.' The statement that the signatories
which ratify the Charter after it has come into force, under paragraph 3

of Article no, will become original Members of the United Nations is

superfluous, because this was the effect of Article 3, providing that all

signatories which have ratified the Charter shall become original
Members of the United Nations. Also the states which ratified the

Charter before it has come into force became original Members of the

United Nations, without Article no containing a special provision to

this effect. What paragraph 4 of Article no should expressly stipu-

late, but what its text only implies, is: that for signatories which

ratify the Charter after it has come into force under Article no,

paragraph 3 ,
the Charter comes into force at the date of the deposit of

their ratification instruments.

The Charter does not contain a clause permitting signature or

ratification under reservations.

Ratification of the Charter in accordance with the constitutional

process of the state concerned is a condition of original membership ;

as to the act by which a state adheres to the Charter under Article 4 and

thus becomes a subsequent Member, the Charter does not prescribe

compliance with its constitutional process.

According to the wording of Articles 3 and 4 only
'

states
'

can be

or become Members of the United Nations. 8 However, among the

communities which signed and ratified the Charter were some whose

which will have permanent seats in the Security Council and upon the co-operation
with them of other states. Accordingly, Article 1 1 o provides that the ratifications

of the United States, the United Kingdom, the Soviet Union, China, and France, and

of a majority of the other signatory states, must be deposited before the Charter

takes effect.' Since there are i signatories
the Charter came into effect when it

was ratified by the five powers that are permanent members of the Security Council

and by twenty-four other signatories. This was the case on October 24, 1 945-.

3 In this respect there exists a difference between the Charter and the Covenant.

Article i, paragraphs i and 2, of the Covenant read as follows:

i . The original Members of the League of Nations shall be those of the

signatories which are named in the Annex to this Covenant and also such of

those other states named in the Annex as shall accede without reservation
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character as
'

states
'

in the sense of international law was doubtful,

since they had not the degree of independence from other states which
is required by international law, thus, for instance, India, the Philippine

Commonwealth, the Byelorussian, and the Ukrainian Soviet Socialist

Republic. According to the wording of Article 3 (which corresponds
to the suggestion of Chapter III of the Dumbarton Oaks Proposals :

'

Membership of the Organisation should be open to all peace-loving
states '), a community which is not a

'

state
'

cannot be an original
Member of the United Nations, even if it has signed and ratified the

Charter. Also other provisions of the Charter speak of the Members
as of

'

states,' such as Article 2, paragraph 7 ;
Article 1 1

, paragraph 2
;

Articles 50, 79, 80, no, in of the Charter and Articles 34 and 35 of

the Statute of the International Court of Justice. Chapter XIX of the

Charter refers five times to the signatory
'

states.' It is doubtful

whether the intention of those who drafted and accepted the text of

Article 3 was to exclude from membership communities which are not
'

states.
'

This problem was discussed at the San Francisco Conference.

At the 4th meeting of Committee 1/2
' The delegate from the Philip-

pines explained that his Government preferred the word "
nation

"

to
"

state
"

inasmuch as the term
"

state
"

would not allow the

Philippines to become a member of this Organisation at this time.' *

In the Report of the Rapporteur of Committee 1/2 the following
statement is made :

'

It was pointed out to the Committee that

Chapter III of the Dumbarton Oaks Proposals referred to membership
of states. This reference, it was explained, might exclude from

membership those nations participating in the Conference which had

not yet achieved full statehood. The Committee felt that all nations

participating in this Conference should be included as initial members
of the Organisation. A subcommittee on Chapter III was established

on May 10 and recommended an English text for Chapter III, which the

Committee adopted unanimously on May 12 (the French text was

prepared a few days later). The English text as adopted by the Com-
mittee reads as follows:

" Members of the Organisation are the

to this Covenant. Such accessions shall be effected by a Declaration

deposited with the Secretariat within two months of the coming into force

of the Covenant. Notice thereof shall be sent to all other Members of the

League.
2 . Any fully self-governing state, Dominion or Colony not named in the

Annex may become a Member of the League if its admission is agreed to by
two-thirds of the Assembly, provided that it shall give effective guarantees
of its sincere intention to observe its international obligations,

and shall

accept such regulations as may be prescribed by the League in regard to its

military, naval and air forces and armaments.

According to the wording of paragraph i (' also such of those other states ') it is

supposed that all original Members are
'

states,' although some of them e.g.,

India were not. According to the wording of paragraph 2 not only states but also

dominions or colonies could become Members of the League.
4
Summary Report of the 4th meeting of Committee 1/2 (U.N.C.I.O. Doc. 242,

I/l/ll).
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signatories
of the Charter whose ratification has become effective in

accordance with Chapter XIX."
' 6 This text was presented to

Commission I . In another Report of the Rapporteur of Committee I / 1

it is stated with reference to the suggested text (using the term
1

signatories
'

instead of
'

states '):
'

the definition adopted would

serve to calm the fears of certain nations
participating in our delibera-

tions which, properly speaking, are not states and which for this reason

might be denied the right of membership in the Organisation.'
6

.In

spite of this express recognition that some signatories were not
'

states,'

the term
'

state
'

was inserted into the finally adopted text of Article 3 .

2. SUBSEQUENT MEMBERSHIP

Subsequent Members are those states and only
'

states
'

can become

subsequent Members which are admitted to membership by a decision

of the General Assembly adopted
'

on the recommendation of the

Security Council.' Admission of a state to membership is a matter

within the common competence of the General Assembly and the

Security Council. In thisrespect there exists a difference between
the Charter and the Covenant of the League of Nations which in

Article i, paragraph 2, authorises exclusively the Assembly to decide

about admission to the League. As to the functions which the General

Assembly and the Security Council have to perform in the procedure

by which a state is admitted to membership in the United Nations, the

wording of Article 4, paragraph 2, is ambiguous. It may be and, as

a matter of fact, it has been argued that the Security Council has

only an advisory function, since it is the General Assembly which

according to the wording of paragraph 2 of Article 4 has to take the

decision by which the admission is effected, and the Security Council

has only the power to make a
'

recommendation.
'

This term is used

in other parts of the Charter, as e.g., in Chapter VI, to designate a mere,

advice, an act which has no legal effect. The Security Council may
make a recommendation favourable or unfavourable to the admission of

the applicant state
;
but the General Assembly is not bound by such a

recommendation. The Assembly may decide to admit a state which
the Council recommended not to admit

;
and the Assembly may decide

not to admit a state which the Council recommended to admit. The
Charter provides only that the Assembly shall act

'

upon
'

the recom-

mendation of the Council, which means : after the Council has made
a favourable or unfavourable recommendation. 7

6
Report of the Rapporteur of Committee 1/2

on Chapter 3 (U.N.C.I.O. Doc. 606,

1/1/43, P- *)
6
Report of the Rapporteur of Committee 1/2

on Chapter 3 (U.N.C.I.O. Doc. 1178,

I/2/76 (2).).
7 At the 4ist meeting of the Security Council the delegate of Australia said:

'

It is

clear from the Article [4] that the General Assembly is the body which admits the

Member to the Organisation. We interpret this to mean that the General Assembly
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Although it must be admitted that this interpretation is not

excluded by the wording of the Article 4, paragraph 2
,

it is not very

likely that it was the intention of those who drafted the Charter to

is the only body which, acting on behalf of the Organisation, can make the final and

the binding decis ;on on the subject of admission.' (Journal of the Security Council,

ist year, No. 34, p. 654.) In a statement of the delegation of Costa Rica, it is

declared :

'

Under the Charter, the Security Council was only authorised to consider

and recommend; but not to pronounce a final judgment. . . . The Security Council

merely expressed a preliminary opinion. . . . The Assembly could accept
or disregard the Council's recommendation or disapprove of applicant states ..."
(Journal of the United Nations, No. 3^, Suppl. No. i-A/C. 1/54, pp. 79 ff.) At the

6th meeting of the Ad Hoc Political Committee of the General Assembly (Doc.
A/AC. 24/SR. 6, pp. i o ff.) the representative of Argentina stated :

'

Article 4 of the

Charter laid down that admission of states which accepted the requisite conditions

would be effected by the recommendation of the Security Council followed by a

decision of the General Assembly. Thus, if the decision rested with the General

Assembly, the recommendation of the Security Council had no compulsory character

for the Assembly. Nevertheless, the Security Council had hitherto accepted the

practise that if its permanent members did not achieve unanimity, the application for

admission under review was not transmitted to the General Assembly. By doing so,

the Security Council was assuming powers which it did not possess, since the General

Assembly alone could decide to admit states which had requested admission. The

Security Council's view was not indicated by a
legal interpretation of the Charter.

... It was true that the Charter did not stipulate that the Security Council must

give a
"

favourable
"

recommendation; it had simply to make some kind of

recommendation before the General Assembly took its decision. . . . The only

thing that the Council might not do was to prevent the General Assembly from making
use of the powers which it possessed in virtue of Article 4 of the Charter.

' At the

nth meeting of the Ad Hoc Committee (Doc. A/AC.24/SR. n, p. 8 f.) the

representative of Argentina stated that the word '

recommendation
'

in Article 4,

paragraph 2
,
of the Charter did not mean only a

'

favourable recommendation
'

:

'

In political or
legal questions a recommendation could be positive or negative,

favourable or unfavourable. . . . Article 4 of the Charter only referred to a

recommendation, without qualifying it. The interpretation approved by the very

persons who had drafted the law was that the recommendation of the Security
Council could be favourable or unfavourable and that the General Assembly could

accept or reject it, whichever it was.' He referred to the Second Report of the

Rapporteur of Committee
II/i

of the San Francisco Conference (U.N.C.I.O.
Doc. 1092, 11/1/39) which contained the following statement with respect to

Article 4, paragraph 2 :

' The Committee was advised that the new text did not, in

the view of the Advisory Committee of Jurists, weaken the right of the Assembly
to accept or reject a recommendation for the admission of a new member, or a

recommendation to the effect that a given state should not be admitted to the

United Nations. The Committee agreed that this interpretation should be

included in its minutes as the one that should be given to this provision of the Charter,

and on this basis approved the text as suggested by the Co-ordination Committee.'

The representative of Argentina proposed the following resolution :

Whereas the admission of new Members into the United Nations should

be governed strictly by the terms of the Charter, which provides that the

decision will be effected by the General Assembly upon the recommendation
of the Security Council

;
and

Whereas, irrespective of whether such recommendation is favourable or

not, the application for membership should be considered by the Assembly so

that it may adopt a suitable resolution
;
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assign
to the Security Council such a subordinate role in a matter of

political importance. It is probable that the intended meaning of

Article 4, paragraph 2
,

is : that the admission of a new Member shall

be effected by a favourable decision of the Security Council followed

by a concurrent decision of the General Assembly.
8 It is regrettable

that this intention was not expressed in this way. For the formula
'

upon the recommendation of the Security Council
'

used also in

Articles ,
6 and 97 of the Charter and in Article 4, paragraph 3 and

Article 69 of the Statute of the International Court of Justice is mis-

leading. The function conferred upon the Security Council in the

procedure for admission of new Members, and in all other procedures
where the General Assembly is authorised to take a decision only

'

upon
recommendation of the Security Council,' is not to make a mere
*

recommendation
'

to the Assembly. The term
'

recommendation
'

in Article 4, paragraph 2, Articles
,
6 and 97 of the Charter, Article 4

paragraph 3 and Article 69 of the Statute has not the same meaning as it

has or may be interpreted to have in other Articles of the Charter,

for instance in Articles 10, 11, 14, 36, 37, 38: a mere advice,

without legal effect because not binding upon those to whom the
'

recommendation
'

is directed. The
'

recommendation
'

of the

Security Council stipulated in Article 4, paragraph 2, is a decision

which has the same
legal

effect as the decision of the General Assembly

stipulated in that provision. In spite of the wording of Article 4,

paragraph 2, according to which only the General Assembly seems to

be authorised to decide upon the admission of new Members, the

decision of the Security Council is equally necessary to bring about the
'

admission
'

of a state to membership. This is the consequence of the

provision that the General Assembly can effect admission of a state to

membership only upon the so-called recommendation of the Security

Council, which implies : not without such
'

recommendation
'

;
and

this
'

recommendation
'

must be favourable. If the Security Council

Now therefore the General Assembly decides as follows :

1 . Applications for membership shall be submitted to the consideration

of the Assembly when the Security Council has reached its decision
;
and the

Security Council's decision shall be deemed to be a recommendation in

favour of admission if the application has received seven or more affirmative

votes, even if one or more permanent members have cast a negative vote.

2. The General Assembly may both reject an application for admission

with a favourable recommendation and grant an application with an unfavour-

able recommendation, always provided that such a decision is supported by
a two-thirds majority of its Members present and voting. (Doc. A/AC.

4/i*0
The Committee did not vote on this proposal since it was withdrawn.

8 At the 42nd meeting of the Security Council the delegate of the Soviet Union

declared
'

that the decision to admit a new Member to the Organisation can only be

taken if corresponding decisions are taken by the two most important organs of the

Organisation; the Security Council and the General Assembly.' (Journal of the

Security Council, ist year, No. 3j, p. 678.)
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is not in favour of the admission of an applicant state, it need not make

any recommendation at all. Then the General Assembly is not in a

position to take a decision by which the applicant state is admitted to

membership. The Assembly is not bound to accept the recommenda-

tion of the Council
;

it may refuse to admit a state to membership

though recommended by the Council. But the Assembly can decide

to admit a state only if it has been
'

recommended.' Hence the

affirmative decision of the Security Council, called recommendation,
must precede the decision of the General Assembly, even if the

application for admission to membership is addressed to the Assembly.

It seems that this interpretation of Article 4, paragraph 2
,

is actually

presupposed by the Rules of Procedures of the General Assembly and of

the Security Council. Rule 123 of the Rules of Procedure of the

General Assembly and Rule $8 of the Rules of Procedure of the

Security Council provide that
'

any state which desires to become a

Member of the United Nations shall submit an application to the

Secretary-General.' The next step is determined by the Rules of

Procedure of the Security Council as follows:

RULE $9

The Secretary-General shall immediately place the applica-
tion for membership before the representatives on the Security
Council. Unless the Security Council decides otherwise, the

application shall be referred by the President to a committee of

the Security Council upon which each member of the Security
Council shall be represented. The committee shall examine

any application referred to it and report its conclusions thereon

to the Council not less than thirty-five days in advance of a

regular session of the General Assembly or if a special session

of the General Assembly is called, not less than fourteen days
in advance of such session.

RULE 60

The Security Council shall decide whether in its judgment the

applicant is a peace-loving state and is able and willing to carry
out the obligations contained in the Charter, and accordingly
whether to recommend the applicant state for membership.

If the Security Council recommends the applicant state for

membership, it shall forward to the General Assembly the

recommendation with a complete record of the discussion.

If the Security Council does not recommend the applicant
state for membership or postpones the consideration of the

application, it shall submit a special report to the General

Assembly with a complete record of the discussion.
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In order to ensure the consideration of its recommendation
at the next session ofthe General Assembly following the receipt
of the application, the Security Council shall make its recom-
mendation not less than twenty-five days in advance of a regular
session of the General Assembly, nor less than four days in

advance of a special session.

In special circumstances, the Security Council may decide to

make a recommendation to the General Assembly concerning an

application for membership subsequent to the expiration of the

time limits set forth in the preceding paragraph.

Rule 124 of the Rules of Procedure for the General Assembly
provides :

The Secretary General shall send for information a copy of the

application to the General Assembly, or to the Members of the

United Nations if the General Assembly is not in session.

A decision by which the applicant state is admitted to membership can

be taken by the Assembly according to Rule 125 only after

the Council has recommended the applicant state for membership.*
Rule 1 2 $ provides :

If the Security Council recommends the applicant state for

membership, the General Assembly shall consider whether the

applicant is a peace-loving state and is able and willing to carry
out the obligations contained in the Charter, and shall decide,

by a two-thirds majority of the Members present and voting,

upon its application for membership.

If the General Assembly is in favour of the admission of an applicant

state, not recommended by the Security Council, or if the Security
Council has postponed the consideration of the application, the General

Assembly may request the Security Council to re-open its procedure in

this case. Rule 126 of the Rules of Procedure of the General Assembly
provides :

If the Security Council does not recommend the applicant
state for membership or postpones the co isideration of the

application, the General Assembly may, after full consideration

of the special report of the Security Council, send back the

application to the Security Council, together with a full record

of the discussion in the Assembly, for further consideration and

recommendation or report.

The interpretation advocated by the representative of Australia in the 43rd plenary

meeting of the General Assembly, ist session (Journal of the United Nations, No. 19,

p. 192)
'

that the initiative in regard to the admission of new Members lies with the

General Assembly and the appropriate procedure would be for applications to be

transmitted first to the General Assembly, which would decide whether or not the

applications were admissible
'

has no basis in the wording of Article 4, paragraph 2.
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The decision by which the General Assembly admits a state to

membership in the United Nations requires according to the express

provision of Article 18, paragraph 2 a two-thirds majority of the

members present and voting. The decision of the Security Council by
which the admission of an applicant state is

'

recommended '

to the

General Assembly shall be made, in conformity with Article 27,

paragraph 3, by an affirmative vote of seven members including the

concurring votes of the permanent members. Since the decision does

evidently not concern a procedural matter, the rule of unanimity of the

permanent members applies. Hence no state can be admitted to

membership against the will of one of the five great Powers. l

The applicability of the veto right of the permanent members of the

Security Council to the admission of new members is not consistent

with the provision that membership in the United Nations is
'

open
'

to all states which fulfil the conditions laid down in Article 4, para-

graph i. This provision expresses a certain tendency towards

1 The Interim Committee of the General Assembly recommended that decisions of the

Security Council on the admission of a state to membership in the United Nations
'

should be adopted by. the vote of any seven members of the Security Council
'

whether this decision is considered procedural or non-procedural (Doc. A/j8
pp. 4, 9). The report of the Interim Committee contains the following statements

with respect to this recommendation:
'

In the opinion of the representative of

Australia, this decision is procedural. In the opinion of the representatives of

Argentina, Greece and Iraq, the question of admission ofnew Members is within the

specific powers of the General Assembly, and the recommendation of the Security
Council is not therefore covered by a privileged voting procedure, which the

Charter has clearly designed for questions within the specific jurisdiction of the

Security Council
'

(p. 9). The opinion of the representative of Australia has no

basis in the Charter. The same holds of the opinion expressed by the representative
of Argentina (cf. the Summary Records of 6th and 1 1 th 'meetings of the Ad Hoc

Committee of the General Assembly on November 22 and 24, 1948) that the

unanimity rule was not applicable to recommendations of the Security Council under

Article 4, paragraph 2. The representative stated:
' The Charter had established

the rule of the unanimity of the five permanent members of the Security Council

only in respect of decisions taken within the Council and only if such decisions had

as their object the maintenance of international peace and security. In all other

fields, the unanimity rule was not applicable, for it would be contrary to one of the

basic principles of the Charter, namely, the sovereign equality of all Member
States' (Doc. A/AC.24/SR 6, p. n). With reference to the above quoted
statement in the Second R.eport of the Rapporteur of Committee

II/i
of the San

Francisco Conference (U.N.C.I.O. Doc. 1092, 11/1/39) he maintained that the San

Francisco Conference 'had laid down in the case of the admission of new Members
that the recommendation ofthe Security Council, whetherfavourable or unfavourable,
must be sent to the General Assembly for the latter to decide

'

(Doc. A/AC. 24/SR
IT, p. 9). But he admitted that

'

in the case of the election of the Secretary-

General, the Conference of San Francisco had expressly decided that the rule of

unanimity had to be applied.' tinder Article 97, the Secretary General shall be

appointed by the General Assembly
'

upon the recommendation of the Security
Council.' The function of the Security Council in this case is exactly the same as

its function in the case of admission of new Members. Hence the interpretation
of Article 27 that the unanimity rule applies only to

'

decisions
'

concerning the

maintenance of international peace and security has neither a basis in the Charter

nor in the San Francisco Conference. Cf. infra, pp. 239 ff.
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universality of the Organisation. There is, however, still another fact

which is quite incompatible with this idea : Admission to membership
is left to the discretion of both the Security Council and the General

Assembly. The conditions for admission are: i. to accept the

obligations contained in the Charter
;

2 . to be a peace-loving state
;

3 . to be able and willing to carry out the obligations contained in the

Charter. The fulfilment of the first condition is objectively ascer-

tainable. Rule 1 2/3 of the Rules of Procedure of the General Assembly
and Rule $8 of the Rules of Procedure of the Security Council provide
that the application of a state for membership

'

shall contain a declara-

tion, made in a formal instrument, that it accepts the obligations
contained in the Charter.' This application containing the formal

instrument implies the adherence of the applicant to the Charter;
when accepted by the General Assembly's decision approving its

application, the applicant state becomes a Member of the United

Nations. Rule 127 of the Rules of Procedure of the General Assembly

stipulates :

The Secretary-General shall inform the applicant state of

the decision of the General Assembly. If the application is

approved, membership will become effective on the date on
which the General Assembly takes its decision on the applica-
tion. 2

The fulfilment of the second and third condition is not objectively
ascertainable. The answer to the questions as to whether a community

applying for admission is a peace-loving state, whether it is able and

willing to carry out the obligations contained in the Charter, depends
on the discretion of the Security Council and of the General Assembly ;

for Article 4, paragraph i
, provides that a peace-loving state in order

to be admitted to membership must be able and willing to carry out the

obligations contained in the Charter: 'in the judgment of the

Organisation.' In the procedure for the admission of new Members
the Organisation is represented by the Security Council and the

General Assembly. According to the wording of the provision
'

the

judgment of the Organisation,' i.e., the judgment of the Security
Council and the General Assembly, seems to refer only to the question
as to whether the applicant state is able and willing to carry out the

2
Originally the text of Rule 1 1 7 (then 1 1 6) provided that

'

membership will become
effective on the date on which the applicant presents to the, Secretary-General an

instrument of adherence.' Consequently, in the letter of the Secretary-General to

the President of the General Assembly concerning membership of Afghanistan,
Iceland and Sweden (Journal of the United Nations, No. 37 : Suppl. A-A/P.V./48,
p. 307) it is stated:

' On 19 November, 1946, representatives duly habilitated of

Afghanistan, the Republic of Iceland and Sweden presented to me the instrument of

adhesion to the United Nations. According to Article 1 1 6 of the Provisional Rules

of Procedure of the General Assembly, Afghanistan, the Republic of Iceland and

Sweden must therefore be considered as Members of the Organisation as from that

date.'
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obligations contained in the Charter. But since the applicant com-

munity must be a peace-loving state, this condition, too, is subject ta

the
'

judgment of the Organisation.' Both Security Council and

General Assembly have to decide upon the same questions, and may
decide them in different ways. Rule 60 of the Rules of Procedure of
the Security Council stipulates :

*

The Security Council shall decide

whether in its judgment the applicant is a peace-loving state and is able

and willing to carry out the obligations contained in the Charter,
3

Rule 1 2 $ of the Rules of Procedure of the General Assembly contains

an analogous provision with respect to the Assembly.
* The require-

ment that the applicant must be a peace-loving state contains two
conditions: i. the community which asks for admission must be a
'
state

'

and, 2. this state must be
'

peace-loving.' That only
'

states
'

can be Members of the United Nations is stipulated also by Article 3 .

In order to be admitted to the Organisation under Article 4, the

community must be, in the judgment of the Organisation, a state.

This point is of importance if the admission of a new state is at issue,

which has not yet been recognised as such by all, or some, of the

Members. The non-recognition by a Member of a community as a

new state may manifest itself by the fact that no diplomatic relations

exist between this Member of the United Nations and the applicant

community. Since general international law does not institute an

objective authority to decide whether a community is a state in the

3 The Committee on the Admission of New Members, established by the Security

Council, adopted the following two resolutions:

1 . The Committee will consider written statements of facts from any of

the applicant states or from any Member of the United Nations bearing on the

applications which the Committee has been instructed to examine.

2. The Committee considers that it has the right to ask information from

governments of Member states on applicants bearing upon the applications
before the Committee.

The Security Council confirmed the validity of these resolutions at its meeting of

August 7, 1946. (Security Council, Official Records, ist year, 2nd series, No. 3,

p. 28; Suppl. No. 4, p. $$.)

* In a draft resolution submitted to Committee i by the Australian delegation (Doc.

A/C. i/23/Rev. i) the following principles have been established:

(a) The admission of new Members is a corporate act.

(b) The General Assembly has primary and final responsibility in the

process of admission.

(c) The Security Council, not having been given any general power
covering all matters within the scope of the Charter, its recommendation for

the admission of an applicant to membership should be based solely on the

judgment of the Council that the applicant state is able and willing to carry
out its obligations under those sections of the Charter which come within

the competence of the Security Council.

Cf. also the statement of the delegate of Australia at the 4ist meeting of the Security
Council

'

that the recommendation which the Security Council can make on the

subject of admission of a new Member can only concern matters in relation to

security.' (Journal of the Security Council, ist year, No. 34, p. 654.)
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sense of international law, it depends upon each member of the

Security Council and of the General Assembly to answer this question

according to its own discretion. 5

As to the second condition of the requirement
*

peace-loving

state,' it must be noted that the term
*

peace-loving
'

is very vague.
8

That all original Members are peace-loving is an assumption made by

* Poland refused to vote for the admission of the Hashemite Kingdom of Transjordan
because Poland did not consider the latter

'

a sovereign state
'

(Security Council,

Official Records, ist year, 2nd series; Suppl. No. 4, p. 136); the United States

refused to vote for admission of the Mongolian People's Republic because
'

the

United States Government had yet to receive information which convinced it that

the Mongolian People's Republic was in fact an independent state
'

(Security Council,
Official Records, 2nd year, Special Suppl. No. 3, p. n). The representative of

Australia made the statement that states occupied by foreign troops (such as Austria,

Hungary, Italy, Roumania, Bulgaria)
'

could not be regarded as sovereign or

independent
'

(Ibid., pp. 20, 52.) At a meeting on July 14, 1948, of the Security
Council Committee on the Admission of New Members, the representative of the

Soviet Union suggested that the Committee postpone consideration of the application
of Ceylon pending receipt of information from the Ceylon Government establishing
its position as a sovereign and independent state (Doc. S/C.2./S.R.26).

During the examination of the applications of Hungary, Italy, Austria, Roumania,
and Bulgaria the question arose whether states which were legally at a state of war

with Members of the United Nations are admissible for membership. The repre-
sentative ofthe Soviet Union proposed to postpone consideration ofthese applications
until the peace treaties with ex-enemy countries had entered into force and the

treaty with Austria had been concluded and entered into force. The representative
of the United States declared:

'

It is not possible to find a single word in the Charter

which imposes upon us the obligation to postpone consideration of membership

applications from ex-enemy states until the completion of ratification and the entry
into force of the peace treaties.' (Security Council, Official Records, 2nd year,

Special Suppl. No. 3, pp. 18, 43.) The latter statement is correct. But it is

doubtful whether the
legal status of war in the relation of a state to Members of the

United Nations is compatible with the obligations imposed and the rights conferred

upon this state as a Member of the United Nations, especially in view of the pro-
visions of Articles 107 and $3. The fact that these provisions according to their

wording apply to ex-enemy states also after the coming into force of the peace

treaties, makes it doubtful whether the admission of a state
' which during the

Second World War has been an enemy of any signatory of the present Charter
'

is

compatible with the spirit of the Charter at all
;
even after the legal

state of war has

been terminated. It is hardly possible to apply Articles 1 07 and $3 against Members
of the United Nations. Cf. infra, pp. 80 j ff.

6 The Report of the Rapporteur of Committee 1/2 (U.N.C.I.O. Doc. 1178,1/2/76(2),

p. 3) contains the following statement:
' The term

"
all peace-loving states,"

generally deemed insufficient, was retained, while the qualifications for membership
were elaborated. To 'declare oneself

"
peace-loving

"
does not suffice to acquire

membership in the Organisation. What nation has ever professed any other

sentiments ? It is also necessary to prove two things : that a nation is ready to

accept and fulfil the obligations of the Charter and that it is able to accept and fulfil

them.' The opinion that the term
'

peace-loving
'

refers to the future, not to the

past (advocated by the representative of Syria at the Committee on the Admission of

New Members) (Security Council, Official Records, 2nd year, Special Suppl. No. 3,

p. 2) has no basis in the Charter. During the discussion ofthe application ofthe Outer

Mongolian People's Republic in the Security Council, the delegate of China

declared that his Government was forced to conclude from certain coincidents that
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the Charter in using in Article 4 the formula : all
'

other
'

peace-loving
states.

The discretion of the Security Council and the General Assembly in

answering the question as to whether an applicant community is a

peace-loving state and whether it is able and willing to carry out the

obligations contained in the Charter implies the discretion of the

members of these two organs, voting for or against the admission.

Their discretion is not limited by the Charter. For the Charter does

not establish an authority competent to ascertain whether the positive
or negative decision of the General Assembly or of the Security Council

or the vote of an individual member of these bodies, regarding the

question as to whether an applicant state fulfils the conditions laid down
in Article 4, was right or wrong. Article 4, paragraph i, may be

interpreted to determine these conditions in an exhaustive way. But

an interpretation according to which the provision,concerned consti-

tutes only a minimum, that the General Assembly or the Security
Council may refuse to admit a state to membership in spite of the fact

that it admittedly fulfils the conditions laid down in Article 4,

paragraph i, is not excluded by the wording of this paragraph.
7 But

even if this provision is interpreted to be exhaustive, the fact that a

the applicant was not a peace-loving state within the terms of the Charter (Doc.

S/479, PP- 39-46).
7 The Report of the Rapporteur of Committee 1/2 of the San Francisco Conference

(U.N.C.I.O. Doc. 1160, 1/2/76 (i), p. 3) contains the following statement

referring to Article 4 : 'It was clearly stated that the admission of a new Member
would be subject to study, but the Committee did not feel it should recommend the

enumeration of the elements which were to be taken into consideration. It

considered the difficulties which would arise in evaluating the political institutions

of states and feared that the mention in the Charter of a study of such a nature, would
be a breach of the principle of non-intervention, or if preferred, of non-interference.

This does not imply, however, that in passing upon the admission of a newMember,
considerations of all kinds cannot be brought into account.'

At the i$th meeting of the First Committee, the delegate of the Soviet Union, in

interpreting Article 4, declared that
'

the most important factor was the applicant's
conduct during the second world war ;

. . . the determining element was the applicant's
contribution to the cause ofthe United Nations in their

fight against fascism and for

freedom, independence and civilisation.' (Journal of the United Nations, No. 27 ;

Suppl. No. i -A/C. i /39, p. 2 j.) When, during a discussion in the Security Council

Committee on the admission of new Members, the delegate of Poland suggested
that the four criteria for membership were: i. whether an applicant was peace-

loving; 2. whether it accepted the obligations contained in the Charter;

3. whether it was able to carry out these obligations ;
and 4. whether it was willing

to do so, the representative of the Soviet Union stated that there was a fifth condition :

the attitude of an applicant state toward Nazi aggression in World War II. (Doc.

S/C.2/S.R. 1 6, pp. i f.)

In the discussion of the applications for membership of Ireland and Portugal the

delegate of the Soviet Union stated that his Government could not support these

applications since these countries had no diplomatic relations with the Soviet Union.

(Doc. 8/177.) After the peace treaties with Hungary, Italy, Rumania, and Bulgaria
had come into force, the Security Council reconsidered the applications of these

states for membership. In addition, the Security Council had before it the applica-
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decision of the General Assembly or the Security Council, or a vote of

an individual member of these bodies is not in conformity with this

provision has no legal effect. The Charter does not provide for a

sanction in case an applicant state which fulfils the conditions laid down
in Article 4, paragraph i, is not admitted to membership, and

especially not for a procedure by which a positive or negative decision

of the General Assembly or the Security Council or the vote of a

member of these bodies, can be annulled because of non-conformity
with the Charter. Hence under Article 4, paragraph i

,
neither the

General Assembly nor the Security Council is
legally

bound to admit

to membership a state which fulfils the conditions laid down in this

provision, nor is there a
legal obligation of the members of these bodies

to vote for a proposal to admit such a state. Consequently no state has

a
legal right to be admitted to membership.

8 There exists even no

legal remedy in case the Security Council or the General Assembly, or

both, do not act at all in case of an application for membership.
The provision of Article 4, paragraph i

,
is a typical example of an

insufficient
legal technique. If it was really intended to

'

open
'

the

United Nations to all states which fulfil certain conditions, and to

prevent that states which do not fulfil these conditions are not admitted,
if it was the intention to establish a legal right to be admitted to the

Organisation, then it was not enough to formulate the conditions for

admission
;
then it was necessary to guarantee that the provision of the

Charter concerning admission to membership be respected by the organs
concerned. Such guarantee could consist in conferring, in case of a

negative decision of the Organisation upon the applicant state, and in

case of a conflict between the General Assembly and the Security
Council in a question of membership, upon both of them, the right of

appeal to the International Court of Justice. If, however, it was

tion of Finland. During the discussion the delegate of the Soviet Union declared

that his government was willing to vote for the admission of Italy,
but only on

condition that all the other states Bulgaria, Roumania, Hungary and Finland are

admitted as well. (Doc. S/P.V. 204.) To vote against the admission of a state

because of its unsatisfactory behaviour during World War II or because there are

no diplomatic relations between this state and the Member concerned, or to make

voting for the admission of a state dependent on the admission of other states is not

contrary to the provisions of Article 4 if the conditions laid down in this Article are

interpreted to be not exhaustive.
8 In a telegram dated October 12, 1948 (Doc. A/687) the Government of the

Mongolian People's Republic stated with reference to the fact that its application
for membership had not been accepted: 'The Mongolian People's Republic, as a

democratic, peace-loving and sovereign state, which made its fullest possible
contribution to the common cause of the United Nations in the past war, cannot

accept the rejection of her application for membership in the United Nations.

Developing on a democratic basis, consistently following out a policy of peace and

collaboration with all peoples, and also adhering to the principles set forth in the

United Nations Charter, the Mongolian People's Republic has every justification

and right to be a Member of the United Nations.' This statement has no basis in

the Charter.
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considered as not desirable to place, in the question of admission of

new members, the Assembly and the Council under the legal control

of another organ, then no conditions for admission should have been

laid down in the Charter and Article 4 restricted to the provision of its

paragraph 2 . To impose upon the members of the General Assembly
and the Security Council a legal obligation to vote in conformity with

the provision of the Charter, is, from a technical point of view highly

problematical. Such obligation could be established only by providing
for a procedure the purpose of which is to annul a vote because of its

non-conformity with die Charter. But non-conformity with the

Charter can be constituted only by the motives of the vote, and the

motives are subject to control only if the voting is not secret and if the

reasons of the vote are expressly announced by the voting member.
Such control can

easily be evaded by simply not announcing the reason

for one's vote. 9

9 At its meeting on November 17, 1 947 ,
the General Assembly adopted five resolutions

concerning die applications of Ireland, Portugal, Transjordan, Italy
and Finland

requesting the Security Council to reconsider these applications. Each of these

resolutions contained the statement that the opposition to. the above mentioned

application was based on grounds not included in Article 4 of the Charter. This

statement implied the opinion of the General Assembly that the enumeration of

conditions in Article 4 was exhaustive. At the same meeting, the General Assembly

adopted a resolution to the effect of requesting the International Court of Justice for

an advisory opinion on the following question :

Is a Member of the United Nations which is called upon, in virtue of

Article 4 of the Charter, to pronounce itself by its vote, either in the

Security Council or in the General Assembly, on the admission of a state to

membership in the United Nations, juridically entitled to make its consent

to the admission dependent on conditions not expressly provided by para-

graph i of the said Article ? In particular, can such a Member, while it

recognises the conditions set forth in that provision to be fulfilled by the

state concerned, subject its affirmative vote to the additional condition that

other states be admitted to membership in the United Nations together with

that state? (Doc. A/47 1; A/P.V. 118.)

In its opinion the Court declared that the conditions stated in Article 4, paragraph i
,

are exhaustive in character. Some dissenting judges, however, adopted the other

interpretation that the conditions enumerated in Article 4, paragraph i, are
1

essential
'

but not necessarily
'

sufficient
'

; from this interpretation they concluded

that Members are legally bound not to admit a state which fails to possess the

conditions required in Article 4, paragraph i , but are not legally bound to admit the

applicant state if the conditions are fulfilled, and that a Member does not act contrary
to the Charter if it bases its vote on considerations foreign to the qualifications

specified in Article 4, paragraph i
, especially if it makes its vote for admission of an

applicant state dependent on conditions not expressly stipulated in Article 4,

paragraph i . They based this opinion on the fact that the General Assembly and the

Security Council are
'

political organs
'

and that, consequently, their members are

entitled to base their votes upon
'

political considerations.' Considerations
'

foreign to the qualifications specified in paragraph i of Article 4
'

were supposed
to be

'

political.' From the fact that the General Assembly and the Security
Council are

'

political
'

organs does not follow that their members are entitled to

base their votes upon considerations foreign to the conditions specified in Article 4,

paragraph i . But their function under Article 4 may be characterised as
'

political
'
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When the Security Council, after examining the applications for

membership submitted by Albania, Mongolia, Transjordan, Ireland and

Portugal, did not make any recommendations, the General Assembly

adopted in the 49th plenary meeting a resolution to the effect to

if their members are authorised by the Charter to base their votes not only on

considerations expressly determined in Article 4, paragraph i, but also on others,

not expressly determined in the Charter. The function of an organ acting under

national or international law has a
'

political
'

character if the law confers upon the

organ a relatively great amount of discretion in the performance of the function.

But it is
'

political
'

within the framework of the law, and hence at the same time
'

legal.'
In the dissenting opinion the decisive question was quite correctly

formulated as the question whether the members of the General Assembly and the

Security Council were
'

legally entitled
'

to base their votes on considerations foreign
to the conditions specified in Article 4, paragraph i ; and this question must, in

conformity with Article 96 of the Charter, be a
'

legal
'

question if the Court

shall be competent to answer it by an advsiory opinion.
In another dissenting opinion a judge stated that a Member of the United Nations

was entitled
'

to declare during the discussion and before the vote that it takes into

account in voting : i . the
legal criteria prescribed in paragraph i of said Article

[4], and 2. political considerations consistent with the Purposes of the United

Nations.
'

This distinction is hardly possible. The question is whether the Charter

authorises the members of the General Assembly and the Security Council to make
their votes dependent only on the conditions expressly stipulated in the Charter or

also on other conditions. If this question is to be answered in the affirmative, these

other conditions are as
'

legal
'

as those stipulated expressly in the Charter ;
and the

latter are at the same time as
'

political
'

as the former.
'

Legal
'

and
'

politi-

cal
'

are nbt qualities inherent in a fact and do not exclude one another. The
'

legal
'

quality of a fact consists in its relation to
legal norms, the political quality

in

its relation to other principles. Both relations may exist simultaneously. For a

legal instrument may delegate political norms, that is to say, other norms than those

expressly formulated in this instrument. Then these norms are political and legal

at the same time. The law may regulate
'

political
'

matters
; especially interna-

tional law, regulating relations among states, refers to
'

political
'

matters. Being

regulated by international law (especially by treaties) these matters assume a
legal

character without loosing their political character. The constitution ofa community

may authorise an organ to decide a matter according to political principles.
These

principles, determining a concrete decision, assume the character of legal principles,
because delegated by the law

;
and a question concerning the competence of the

organ is a
legal question.

The Court adopted, by nine votes to six, the following opinion : that

a Member of the United Nations which is called upon, in virtue of Article 4
of the Charter, to pronounce itself by its vote, either in the Security Council

or in the General Assembly, on the admission of a state to membership in the

United Nations, is not juridically entitled to make its consent to the

admission dependent on conditions not expressly provided by paragraph i of

the said Article;

and that in particular a Member of the Organisation cannot while it

recognises the conditions set forth in that provision to be fulfilled by the

state concerned, subject its affirmative vote to the additional condition that

other states be admitted to membership in the United Nations together with

that state.

If the statement that a Member of the United Nations is juridically not entitled to

make its consent to the admission dependent on conditions not expressly provided

by paragraph i of Article 4 means that the Member is obliged not to vote in this way,



74 Organisation of the United Nations

recommend '

that the Security Council re-examine the applications
for membership in the United Nations of the above-mentioned states

on their respective merits as measured by the yardstick of the Charter,

in accordance with Article 4.' Since by Article 10, the General

Assembly is authorised to make recommendations to the Security
Council on any mattei within the scope of the Charter or relating to

the powers and functions of any organs provided for in the Charter,

the just quoted recommendation was certainly within the competence
of the Assembly. But the Council was not bound to accept such a

recommendation, for the Assembly is not an institution of appeal for

the decisions of the Security Council. *
Finally, the above quoted

Rule 126 was adopted on November 21, 1947, by the General

Assembly, and the Security Council, on December 9, 1947, inserted

the statement has no basis in the Charter even if the enumeration of the conditions

for admission is interpreted to be exhaustive. If the statement
'

a Member cannot

. . . subject its affirmative vote to the additional condition, etc.' means that a

Member is obliged not to subject its affirmative vote to an additional condition, this

statement, too, has no basis in the Charter. There is no legally effective restriction

on the voting of the members of the General Assembly or the Security Council.

This becomes manifest by the fact that even if the General Assembly or the Security
Council accepts the interpretation of the Court that the enumeration of the

conditions in Article 4, paragraph i
,
is exhaustive, neither a vote of a Member not

in conformity with this interpretation, nor a decision of the General Assembly or the

Security Council based on such votes, could be declared null and void.

Without any basis in the Charter is also the dissenting opinion of a judge who
declared that a state which fulfils the conditions laid down in Article 4, paragraph i

,

has a
'

right
'

to membership. Cf. International Court of Justice. Reports of

Judgements, Advisory Opinions and Orders : Admission of a state to Membership
in the United Nations. (Article 4 of the Charter.) Advisory Opinion of May 28,

1948, pp. S7 ff.).
1 Cf. the discussion at the 8ist meeting of the Security Council (Official Records,

ist year, 2nd series, No. 23, pp. $08 fF.)

At its if2nd meeting the Security Council decided to instruct the Committee
on Admission of new Members to re-examine the applications for membership in

the United Nations of Albania, Mongolia, Transjordan, Ireland, Portugal. (Official

Records, 2nd year, Special Suppl. No. 3, p. 4.) In conformity with Article 10 of

the Charter authorising the General Assembly to make recommendations
'

relating
to the powers and functions of any organs provided for in the present Charter

'

not

only to the Security Council but also to the Members of the United Nations, the

General Assembly adopted on November 17^ 1947, the following resolution:

The General Assembly,
Whereas pursuant to the provisions of Article 4, paragraph 2, of the

Charter, admission to membership in the United Nations will be effected by
a decision of the General Assembly upon the recommendation of the

Security Council, and

Whereas no new recommendation to the General Assembly by the

Security Council with regard to admission has been made;
Decides to recommend to the permanent members of the Security

Council to consult with a view to reaching agreement on the admission to

membership of the applicants which have not been recommended hitherto,

and to submit their conclusions to the Security Council. (Doc.

p. 18.)
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in Rule 60 of its own Rules of Procedure the provisions which form

now the paragraphs 2 and 3 of this Rule, quoted above.

In view of the fact that the admission of new Members depends on

the discretion of both the Security Council and the General Assembly
and that the unanimity rule applies to the procedure in the Security

Council, it is hardly possible to maintain that the principle of univers-

ality
is realised by the Charter. 2 In spite of the wording of Article 4,

membership in the United Nations is not
'

open
'

to all peace-loving
states . Membership would be

'

open
'

only if any state could become
a Member of the United Nations by a unilateral declaration to the

effect that it adheres to the Charter.

3. COMPULSORY MEMBERSHIP?

During the discussion of the question of membership at the San

Francisco Conference some delegates suggested to base the Organisation
on the principle of universality and to insert into the text of the Charter

the provision that all states are automatically, ipso facto, Members of

the Organisation without an express act of accession or admission being

necessary. The Report of the Rapporteur of Committee 1/2
on

Chapter III (Membership) contains the following statement with

reference to the position taken by the delegation of Uruguay and other

delegations.
'

Faithful to the principle of the universality of the-

Organisation it arrives at the conclusion that all communities should be

Members of the Organisation and that their participation is obligatory,
that is to say that it will not be left to the choice of any nation whether

to become a Member o the Organisation or to withdraw from it;

thus the question of expulsion will not be raised. Other delegations
believed that universality in this sense was an ideal toward which it

was proper to aim, but which was not practicable to realise at once.' s

The idea of compulsory membership of states not contracting parties to

the Charter has not been accepted. It was certainly not in

conformity with general international law as it existed at the

moment the question has been discussed at the San Francisco Confer-

ence. However, Article 2, paragraph 6, of the Charter authorises the

Organisation to
'

ensure that states which are not Members of the

United Nations act in accordance with the Principles laid down in the

Charter so far as may be necessary for the maintenance of international

peace and security.
'

Principle 2 prescribes fulfilment of all obligations

imposed upon the Members. Hence, the provision of Article 2,

2 At the $3rd meeting of the Security Council the Secretary-General stated:
'
the

founding Members of the United Nations and all the Great Powers which form part
of our Organisation have agreed, on numerous occasions, that the United Nations

must be as universal as possible.' (Official Records, ist year, 2nd series, No. 4,

P-44-)

3 Report of the Rapporteur of Committee 1/2 of the San Francisco Conference

(U.N.C.I.O. Doc. 1 178, 1/2/76 (2), pp. 2-3). Cf. also the Verbatim Minutes of

the Third Meeting of Commission I (U.N.C.I.O. Doc. 1167, I/io, p. 7).
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paragraph 6, may be interpreted to mean that the Charter imposes at

least the most important obligations of the Members also upon non-

members, and that means that the Charter claims to have the character

of general international law. It remains to be seen whether this claim

will obtain general recognition . If so
,
the idea ofcompulsory member-

ship has not entirely been rejected.

4. MEMBERSHIP AND FORM OF GOVERNMENT

It is significant that among the conditions of membership be it

original or subsequent there is no reference to the form of govern-
ment. The Charter does not require a democratic form ofgovernment
as a condition of being or becoming a Member of the Organisation,

*

nor does it allow intervention of the Organisation for the purpose of

promoting a democratic form of government in a state where another

form of government is established or about to be established, as long as

the form ofgovernment is considered to be a matter which is within the

domestic jurisdiction of the state. Article 2, paragraph 7, expressly

prohibits such intervention, except in case the situation implies, in the

opinion of the Security Council, a threat to the peace, breach of the

peace, or act of aggression (Article 39). Then intervention through
the enforcement measures provided for in Chapter VII, even against

a

non-member state, is permitted.

On the motion of the Mexican delegation, Commission I of the

San Francisco Conference decided to insert in the records of the

Commission the following statement :

'

It is the understanding of the

Delegation of Mexico that Par. 2 of Chapter III [Article 4 of the

Charter] cannot be applied to the states whose regimes have been

established with the help of military forces belonging to the countries

which have waged war
against the United Nations, as long as those

regimes are in power.'
5 This statement is directed against the

4
Report of the Rapporteur of Committee 1/2 of the San Francisco Conference

contains the following statement :

' two principal tendencies were manifested in the

discussions. On the one hand, there were some who declared themselves in favour

of inserting in the Charter specific conditions which new Members should be

required to fulfil especially in matters concerning the character and policies of

governments. On die other hand, others maintained that the Charter should not

needlessly limit the Organisation in its decisions concerning requests for admis-

sion ... It was clearly stated that the admission of a new Member would be

subject to study, but the Committee did not feel it should recommend the enumeration

of the elements which were to be taken into consideration. It considered the

difficulties which would arise in evaluating the political institutions of states and

feared that the mention in the Charter of a study of such a nature would be a breach

of the principle of non-intervention, or if preferred, of non-interference. This

does not imply, however, that in passing upon the admission of a new Member,
considerations of all kinds cannot be brought into account.' (U.N.C.I.O. Doc.

'074, 1/2/76, p. 3-)
* Verbatim Minutes of 3rd meeting of Commission I (U.N.C.I.O. Doc. 1 167, I/io,

pp. 20-29).



Membership 77

admission of Spain under the Franco regime . It has political, not
legal ,

importance. But as its 26th meeting, the General Assembly adopted
the following resolution:

1. The General Assembly recalls that the San Francisco

Conference adopted a resolution according to which para-

graph 2 of Article 4 of Chapter II of the United Natipns Charter
'

cannot apply to states whose regimes have been installed with

the help of armed forces of countries which have fought against
the United Nations so long as these regimes are in power.

'

2. The General Assembly recalls that at the Potsdam

Conference the Governments of the United Kingdom, the

United States of America and the Soviet Union stated that they
would not support a request for admission to the United

Nations of the present Spanish Government
'

which, having
been founded with the support of the Axis powers, in view of

its origins, its nature, its record and its close association with

the aggressor states, does not possess the necessary qualifications

to justify its admission.
'

3. The General Assembly, in endorsing these two state-

ments, recommends that the Members of the United Nations

should act in accordance with the letter and
spirit of these

statements in the conduct of their future relations with Spain.
*

At its 9th meeting the General Assembly adopted a resolution 7 in

which it recommended *

that the Franco Government of Spain be

debarred from membership in international agencies established by or

brought into relationship with the United Nations, and from partici-

pation in conferences or other activities which may be arranged

by the United Nations or by these agencies, until a new and acceptable

government is formed in Spain; . . . that if, within a reasonable

time^ there is not established a government which derives its authority
from the consent of the governed, committed to respect freedom of

speech, religion and assembly and to the prompt holding of an election

in which the Spanish people, free from force and intimidation and

regardless of party, may express their will, the Security Council

consider the adequate measures to be taken in order to remedy the

situation
;

that all Members of the United Nations immediately recall

from Madrid their Ambassadors and Ministers plenipotentiary
accredited there

; . . . that the states Members of the Organisation

report to the Secretary-General and to the next session of the Assembly
what action they have taken in accordance with this recommendation.'

These recommendations are justified in the preamble of the resolution

as follows

The General Assembly recalls that, in May and June, 1946, the

6 Resolutions adopted by the General Assembly, Doc. A/64, p. 39.
7 Resolutions adopted by the General Assembly, Doc. A/64/add. i, pp. 63 ff.
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Security Council conducted an investigation of the possible
further action to be taken by the United Nations. The
Subcommittee of the Security Council charged with the

investigation found unanimously :

'

(a) hi origin, nature, structure and general conduct, the

Franco regime is a fascist regime patterned on, and established

largely as a result of aid received from, Hitler's Nazi Germany
and Mussolini's Fascist

Italy.
'

(fc) During the long struggle of the United Nations against
Hitler and Mussolini, Franco, despite continued Allied protests,

gave very substantial aid to the enemy Powers. First, for

example, from 1941 to 194^, the Blue Infantry Division, the

Spanish Legion of Volunteers and the Salvador Air Squadron

fought against Soviet Russia on the Eastern front. Second, in

the summer of 1 940, Spain seized Tangier in breach of interna-

tional statute, and as a result of Spain maintaining a large army
in Spanish Morocco large numbers of Allied troops were

immobilised in North Africa.
*

(c) Incontrovertible documentary evidence establishes

that Franco was a guilty party with Hitler and Mussolini in the

conspiracy to wage war against those countries which eventually
in the course of the world war became banded together as the

United Nations. It was part of the conspiracy that Franco's

full belligerency should be postponed until a time to be mutually

agreed upon.
The General Assembly, Convinced that the Franco Fascist

Government of Spain, which was imposed by force upon the

Spanish people with the aid of the Axis Powers and which gave
material assistance to the Axis Powers in the war, does not

represent the Spanish people, and by its continued control of

Spain is making impossible the participation of the Spanish

people with the peoples of the United Nations in international

affairs; . . .

. RE-ENTERING THE ORGANISATION

Since the Charter provides for expulsion from the Organisation and

according to an interpretation adopted by Commission I of the San

Francisco Conference voluntary withdrawal from the Organisation is

possible, the case may occur that a state, which for one or another

reason has ceased to be a Member of the United Nations, wishes to

re-enter the Organisation. The only provision applicable to this case

is Article 4. It refers only to states which have not participated in the

San Francisco Conference or have not signed the Declaration by United

Nations of January i, 1942. This is the consequence of the wording
of paragraph i : Membership

'

is open to all other peace-loving states,'

and of paragraph 2 :

'

the admission of any such state . . .

'

By this
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wording the states mentioned in Article 3 are excluded. 8
According

to the wording of Articles 3 and 4 only states which were not original
Members can re-enter the Organisation after having been expelled or

having withdrawn. This is certainly the unintentional effect of a

technical insufficiency in the text of the Charter. One of the argu-
ments by which the provision concerning expulsion has been justified

in the discussion of Committee 1/2 of the San Francisco Conference was

that expulsion
'

could not be an obstacle to subsequent re-admittance

if this were justified by circumstances.' 9 This argument fails with

respect to the fifty-one original Members of the Organisation. In this

point the text of the Charter is no better formulated than that of the

Covenant whose Article i
, paragraph 2

,
made re-admittance of states

named in the Annex to the Covenant legally impossible.
l

6. ADMITTANCE OF NON-RECOGNISED STATES

The question may arise whether a community which claims to be a

state but is not recognised as such by all the Members of the United

Nations can be admitted in conformity with Article 4. The question

may be answered in the affirmative since it is possible to interpret
Article 4 to mean that the decision by which the General Assembly

upon recommendation of the Security Council admits a community to

membership in the Organisation implies the recognition of this

community as a state and that by ratifying
the Charter or adhering to it

in joining the Organisation, a state transfers this competence to

recognise a community as a state upon the Organisation.
2

7. MEMBERSHIP IN THE JUDICIAL COMMUNITY OF THE UNITED NATIONS

UNDER ARTICLE 93 OF THE CHARTER

In conformity with Article 92 of the Charter it is necessary to distin-

guish between the Charter in a narrower and the Charter in a wider

sense comprising the Statute of the International Court of Justice as

an 'integral part of the present Charter.' Consequently, it is

necessary to distinguish also between the Organisation constituted by
the Charter in the narrower sense and the Organisation constituted by
the Charter in a wider sense of the term. The Organisation in the

wider sense of the term, that is to say,
the total community, is composed

8 At its i jth meeting Committee i of Commission II of the San Francisco Conference

approved the following text which would have avoided the undesirable consequences
mentioned above:

' The admission of any state to membership in the United

Nations will be effected by a decision of the General Assembly upon the recom-

mendation of the Security Council.' (U.N.C.I.O. Doc. 1094, 11/1/40.)
* Cf. infra, pp. 710 ff.

1 Since the Annex to the Covenant of the League of Nations contains the names of the

states which had signed the Covenant (Part I of the Peace Treaty) the United States

which had signed but not ratified the Covenant could not have entered the League
in accordance with the provisions of the Covenant.

1 The same interpretation of Article i, paragraph 2, of the Covenant wai possible.



8o Organisation of the United Nations

of two partial communites : the one is formed by states which are

contracting parties to the Charter, that is to say, by the states which

have ratified the Charter under Article 3 or have adhered to the Charter

by being admitted under Article 4; these are the states which, accord-

ing to Article 9, are represented in the General Assembly. This

community is called the
'

United Nations,' the term used in a narrower

sense. For only the members of this community are called in

Article 93
' Members of the United Nations.' The other partial

community is formed by the states which are parties to the Statute

constituting a judicial community whose organ is the International

Court of Justice. According to Article 93 the members of thii

community may but not necessarily need be
' Members of the

United Nations.' The Charter comprising the Statute of the Inter-

national Court of Justice is called * Charter of the United Nations,'

and the Preamble declares that by this Charter
'

an international Or-

ganisation to be known as the United Nations
'

is established. That

means that the total community, too, is called
'

United Nations.'

That the Charter, in distinguishing between parties to the Charter

and parties to the Statute, calls only the former
' Members of the

United Nations
'

is not quite correct. The statement that physical or

juristic persons are
* members '

of an organisation or community is a

figurative expression. Its meaning is that these persons are subjected
to the legal order which constitutes the organisation or community by

regulating the mutual behaviour of these persons. If the legal order

has the character of a treaty, the persons whose behaviour is regulated

by it are as a rule the states which are contracting parties to the

treaty. Since the Statute according to Article 92 forms an integral

part of the Charter (in the wider sense of the term), all the states

parties to the Statute are
' Members '

of the United Nations, this term

used in a wider sense designating the total community comprising the

judicial community whose organ is the Court.

As pointed out, there are states which are members of the judicial

community and consequently Members of the Organisation in the wider

sense of the term without being Members of the Organisation (the
'

United Nations
') in the narrower sense of the term and states which

are Members of both the
'

United Nations
'

(in the narrower sense) and

the judicial community. But there are no states which are only
Members of the

'

United Nations
'

in the narrower sense of the term

and not at the same time members of the judicial community, for

Article 93 stipulates:

1 . All Members of the United Nations are ipsofacto parties
to the Statute of the International Court of Justice.

2 . A state which is not a Member of the United Nations

may become a party to the Statute of the International Court of

Justice on conditions to be determined in each case by the

General Assembly upon the recommendation of the Security
Council.
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This Article constitutes a striking difference between the Charter

and the Covenant. Membership in the League of Nations was not

necessarily combined with membership in the judicial community
constituted by the Statute of the Permanent Court of International

Justice, which Statute did not form an
integral part of the Covenant

but was a treaty different from it. The Statute was an Annex to the

Protocol of Signatures of the Statute of the Permanent Court of

International Justice of December 16, 1920. Not all the Members of

the League were parties to the Statute of the Permanent Court of

International Justice, that is to say, of the Protocol of December 16,

1920. Some Members did not ratify this Protocol, thus, for instance,

Argentina, Mexico, the Soviet Union. The Protocol was
'

open for

signature
'

not only to Members of the League but also to states which

were not Members of the League, but mentioned in the Annex to the

Covenant. But not all these states ratified the Protocol, thus for

instance the United States. Consequently not all the Members of the

League were necessarily members of the judicial community consti-

tuted by the Statute of the Permanent Court of International Justice i

but the judicial community constituted by the Statute of the Inter-

national Court of Justice necessarily comprises all the Members of the
4

United Nations
'

(this term taken in its narrower sense) and as a

possibility other states, which are parties to the Statute without being

parties to the Charter in the narrower sense of the term. Membership
in the judicial community and hence in the wider organisation

is

possible without membership in the narrower organisation,
called the

*

United Nations.'

The provision of Article 93, paragraph i, that
'

all Members of the

United Nations are ipsofacto parties to the Statute of the International

Court of Justice
'

is superfluous since this is the necessary consequence
of the provision of Article 92 that the Statute

*

forms an integral part
of the present Charter.' What is necessary is to determine the

conditions by which a state not a Member of the
'

United Nations
'

(in

the narrower sense) is admitted to membership in the judicial com-

munity and hence in the wider organisation. Paragraph 2 of Article 9 3

does not contain such provision, but delegates the General Assembly,

upon the recommendation of the Security Council, to determine
'

in

each case
'

the conditions on which a state not a Member of the

United Nations may adhere, that is
' become a party

'

to that part of

the Charter which is the Statute of the Court. The conditions by
which a state may become a (subsequent)

' Member of the United

Nations
'

are determined in Article 4 of the Charter. They are

different from the conditions by which a state, not a
' Member of the

United Nations,' may become a member of the judicial community of

the United Nations (in the wider sense of this term). The former are

directly determined by the Charter; the determination of the latter is

left to the Security Council and the General Assembly.

K.
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The conditions, determined by the General Assembly, on which

Switzerland was admitted as a party to the Statute shall be discussed

later. 3

8. MEMBERSHIP IN THE JUDICIAL COMMUNITY OF THE UNITED NATIONS

UNDER ARTICLE 35 OF THE STATUTE

The essential effect of the membership in the judicial community is that

the Court is open to the members. For the members are not obliged
to submit their disputes to the Court. They are merely authorised to

do so. Only in case the state has submitted a dispute to the Court is it

obliged to comply with the Court's decisions.

If the main contents of membership in the judicial community of

the United Nations Organisation is to have access to the Court, there

is still another way to become a member of this community than that

determined in Article 93, paragraph 2, of the Charter. Article 3$ of

the Statute stipulates:

1. The Court shall be open to the states parties to the

present Statute.

2 . The conditions under which the Court shall be open to

other states shall, subject to the special provisions contained in

treaties in force, be laid down by the Security Council, but in

no case shall such conditions place the parties in a position of

inequality before the Court.

3. When a state which is not a Member of the United

Nations is a party to a case, the Court shall fix the amount
which that party is to contribute towards the expenses of the

Court. This provision shall not apply if such state is bearing a

share of the expenses of the Court.

Paragraph 2 of this Article delegates the Security Council to lay
down the conditions under which states which are neither Members of

the United Nations (in the narrower sense of the term) nor parties to

the Statute (without being Members of the
'

United Nations ') may
obtain access to the Court, i.e., may be authorised to submit their

disputes to the Court. At its 76th meeting on October i$, 1946, the

Security Council adopted a resolution concerning the conditions under

which the Court shall be open to states which are not parties to the

Statute. These conditions shall be analysed in another connection. *

Whereas under Article 93, paragraph 2, of the Charter a state which

is not a Member of the
*

United Nations
'

can become only a permanent
member of the judicial community, under Article 35, paragraph 2, a

state can become either a permanent or a temporary member of the

judicial community. In conformity with Article 3$, paragraph 2, the

Cf. infra, pp. 489 ff.

4 Cf. infra, pp. 491 ff.
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Security Council may determine the conditions under which the Court

in a general way or only for a special case shall be open to a state not
'

party to the Statute.' If the state is in a general way and under the

same conditions as the
'

parties to the Statute
'

permitted to submit its

disputes to the Court, it is a permanent member of the judicial

community. If the state is permitted only to submit one special case

to the Court, it becomes a temporary member of the judicial com-

munity.

It follows that members of the United Nations in the wider sense of

the term comprising also the judicial community whose organ is the

Court are not only the so-called
' Members of the United Nations

'

but

also the states which, without being
' Members of the United Nations,'

are
'

parties to the Statute
'

in the sense of Article 93, paragraph 2, of

the Charter, and the states to which, without being parties to the

Statute in the sense of Article 93, paragraph 2, the
'

Court is open
'

under Article 3$, paragraph 2, of the Statute.

9. TEMPORARY MEMBERSHIP IN THE UNITED NATIONS UNDER
ARTICLES 32 AND 70 AND INDIRECT MEMBERSHIP UNDER ARTICLE

p OF THE CHARTER

There is also a kind of temporary membership with respect to the

settlement of disputes under consideration by the Security Council.

Under Article 32
*

any state which is not a Member of the United

Nations, if it is a party to a dispute under consideration by the Security

Council, shall be invited to participate t
without vote, in the discussion

relating to the dispute. The Security Council shall lay down such

conditions as it deems just for the participation of a state which is not

a Member of the United Nations.
'

If the dispute is brought before the

Security Council by the non-member state, party to the dispute, the

latter must accept, according to Article 3$, paragraph 2, of the Charter,.
'

in advance, for the purposes of the dispute, the obligations of pacific
settlement provided in the present Charter.' But also in case the

dispute comes before the Security Council in another way, the Council

can hardly lay down other conditions than those stipulated in Article 3 f ,

paragraph 2, namely: to accept the obligations of pacific settlement.

The provision of Article 32 is modelled after Article 17, para-

graph i
,
of the Covenant of the League of Nations which provided that :

In the event of a dispute between a Member of the League
and a state which is not a member of the League, or between

states not members of the League, the state or states not

members of the League shall be invited to accept the obligations
of membership in the League for the purposes of such dispute,

upon such conditions as the Council may deem just.

Under this provision the non-member state was to be invited to accept
'

the
obligations of membership,' but none of the rights

of membership

6(2)
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was to be conferred upon the state which accepted the obligations.
Article 32 of the Charter constitutes a remarkable improvement by

providing that the non-member state, after having accepted the

conditions laid down by the Security Council, shall be invited to

participate in the discussion relating to the dispute. When invited,

the non-member state becomes a temporary member of the Security
Council and, as member of the Security Council, a member of the

United Nations. But the state becomes only a temporary member
and its obligations and rights of membership are restricted. It has

only the obligations as laid down by the Security Council, and only the

right to participate in the discussion of the dispute
'

without vote.'

The words
'

without vote
'

were not contained in the corresponding

provision of the Dumbarton Oaks Proposals (Chapter VI, Section- D,

paragraph . ) They have been added at the San Francisco Conference .
5

Other aspects of Article 3 2 shall be discussed in connection with the

organisation and procedure of the Security Council. '

A provision similar to Article 32 is Article 70 which runs as

follows :

The Economic and Social Council may make arrangements
for representatives of the specialised agencies to participate,
without vote, in its deliberations and in those ofthe commissions

established by it, and for its representatives to participate in the

deliberations of the specialised agencies .

The agreements by which the specialised agencies have been brought
into relationship with the United Nations (Article 57 of the Charter)
contain provisions concerning representation of these agencies in the

Economic and Social Council. The specialised agencies are interna-

tional communities. Under Article 70 of the Charter these interna-

tional communities may become members of the United Nations with

restricted
rights determined in this Article, and for the period of

time the agreements are in force by which the specialised agencies are

authorised to be represented in the Economic and Social Council of

the United Nations.

Rule 1 3 of the Rules of Procedure for the Trusteeship Council

provides :

Representatives of specialised agencies shall be invited to

attend meetings of the Trusteeship Council and to participate,
without vote, in its deliberations in the circumstances indicated

in the respective agreements between the United Nations and

the specialised agencies.

The
constitutionality of this Rule is doubtful. Article 91 of the

Charter authorises the Trusteeship Council only to
'

avail itself of the

assistance
'

of the specialised agencies in regard to matters with which

U.N.C.I.O. Doc. 2, G/2 9 , pp. 3 f.

Cf. infra, pp. 222 ff.
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they are concerned. The Charter does not empower the Trusteeship
Council as it empowers the Economic and Social Council in Article 70

to make arrangements
'

for representatives of the specialised agencies
to participate, without vote, in its deliberations, etc.'

Article 2 of the Charter authorises the Members of the United

Nations to enter into regional arrangements and to establish regional

agencies. These regional arrangements and regional agencies may
according to Article 53 even be utilised by the Security Council for

enforcement action to be carried out by the regional organisation under

the authority of the Security Council. The wording of Articles 2

and 3 does not exclude that Members may conclude regional arrange-
ments with non-members. ' If this interpretation is accepted, and a

regional organisation, established in conformity with Chapter VIII, is

considered to be an organ of the United Nations, then a non-member
state party to a regional arrangement is, in its capacity as a member of

a regional organisation, indirectly a Member of the United Nations.

Its rights and duties are determined by the regional arrangement.

The result of the foregoing analysis is that it is necessary to

distinguish membership in the United Nations in the narrower sense

of the term, that is the sense in which the term is used in the Charter,

implying representation in the General Assembly, from membership
in a wider sense of the term, including also the relations in which

states which are not Members in the narrower sense, stand to the

Organisation under Articles 32, $2, 70, 93, paragraph 2, of the Charter

and Article 3$, paragraph 2, of the Statute of the Court.

10. THE RELATIONS OF NON-MEMBERS TO THE ORGANISATION

Membership in a legal community means to be the subject of

specific obligations and rights established by the
legal

order constituting
the community. It is usual to lay stress upon the rights

and to ignore
the obligations when the concept of membership is defined. This is

incorrect since the primary function of a
legal

order is to establish

obligations. Rights are secondary phenomena. No right of a

subject is possible without another subject's obligation.
If member-

ship in the United Nations is examined with respect to the obligations
established by the Charter, it must be taken into consideration that

there hardly exists any essential difference between Members and

non-members; provided that Article 2, paragraph 6, is interpreted to

mean that all the obligations imposed upon the Members for the purpose

7 For instance, the League of Arab States which is considered to be a regional

organisation within the meaning of Article y2 of the Charter. Transjordan, not a

Member of the United Nations, is a member of this League. Cf. U.N.C.I.O.

Doc. 72, III/4/i, and the statements of the representative of Syria in the Security

Council, Official Records, 3rd year, No. 70, p. 20, No. 71, p. 13. The North

Atlantic Treaty signed in Washington on April 4, 1949, is a regional arrange
-

ment to which two non-members, Italy
and Portugal, are contracting parties.
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of maintaining international peace and security and almost all the

obligations of the Members may be considered to be necessary for the

maintenance of international peace and security are also imposed

upon the states which are not Members of the United Nations. Even

the obligation of Member states established by Article 48 to carry out

enforcement measures decided upon by the Security Council might be

considered to be imposed by Article 2, paragraph 6, upon non-mem-
bers. Enforcement measures are to be taken, according to Article 39,

to maintain or restore international peace and security, and Article 50

presupposes the possibility of non-member states carrying out

enforcement measures taken by the Security Council. There are also

rights conferred upon non-members by the Charter. The one estab-

lished by Article 32 and Article 3^, paragraph 2, has already been

discussed. Another important right established by the Charter is

the one stipulated by Article 2, paragraph 7 : the right to be exempt
from any intervention on the part of the United Nations

'

in matters

which are essentially within the domestic jurisdiction.' This right is

conferred upon
'

any state,' not only upon Members. Under Article

$o of the Charter any state,
'

whether a Member of the United Nations

or not,' has the right to consult the Security Council with regard to the

solution of special economic problems arising from the carrying out of

preventive or enforcement measures taken by the Security Council.

Finally, according to Article 8 1
,
a state which is not a Member of the

United Nations may become an administering authority of a territory

placed under the trusteeship system of the United Nations.



CHAPTER 5

THE OBLIGATIONS OF THE MEMBERS AND NON-MEMBERS

i . THE OBLIGATION TO FULFIL ALL OBLIGATIONS

(ARTICLE 2, PARAGRAPH 2)

THE fundamental obligations of the Members are presented in Article 2

as
'

Principles.' The introduction to this Article provides:
' The

Organisation and its Members, in pursuit of the Purposes stated in

Article i, shall act in accordance with the following Principles.'

According to this wording, all principles stipulated in paragraphs
i to 7 constitute obligations of the Organisation as well as of the

Members. But only paragraphs 2 to 5 stipulate obligations of

Members. l

Paragraph i :

'

The Organisation is based on the principle
of the sovereign equality of all its Members,' is a theoretical statement

about the basic idea of the Organisation ;
a statement which in view of

the actual provisions of the Charter is rather problematical. If it is

supposed to have any legal effect at all, it constitutes an obligation of

the Organisation to respect the sovereign equality of the Members and,

hence, a
right, not an obligation, of the Members. Paragraph 6

confers a competence upon the Organisation in relation to non-

members . Paragraph 7 imposes a restriction upon the competence of

the Organisation, implying a
right,

not an obligation, of the Members.

According to the wording of the introduction to Article 2 the

Organisation and its Members shall act not only in accordance with the

Principles laid down in paragraphs i to 7, but also
'

in pursuit of the

Purposes stated in Article i .

' z But as pointed out the Purposes of

the United Nations are formulated in Article i not in complete

conformity with the Principles laid down in Article 2.

The first provision of Article 2 imposing an obligation upon the

Members is paragraph 2
,
which runs as follows :

All Members, in order to ensure to all of them Lie rights

1 At the 8th meeting of Committee I/i (U.N.C.I.O. Doc. 423, I/i/2o) it was

pointed out that paragraphs 2 to 6 of Article 2
'

did not contain statements of

principles but were statements of obligations to be assumed by the Members.' It

was suggested that these paragraphs might be grouped separately so that certain

Articles would deal exclusively with principles and rules of conduct while others

would deal with obligations.
2 The Report of Rapporteur of Committee I/i (U.N.C.I.O. Doc. 944, I//34 () t

p. 1 1) contains the following statement referring to the introduction to Article J :

'

(i) "In pursuit
"

does not indicate, as was made clear in the Committee, any

purely idealistic approach. It definitely indicates the resolve of the Organisation
and its members to give practical and effective application to both purposes and

principles. (2) The keynote of collectivity is common to what precedes and

follows this phrase, the text clearly indicating,
" The Organisation and iu

Members."

( 87 )
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and benefits resulting from membership, shall fulfil in good
faith the obligations assumed by them in accordance with the

present Charter.

This paragraph contains nothing but a superfluous, tautological state-

ment that the Members are obligated to fulfil their obligations.
3 It

presupposes as self-evident which are the obligations of the Members.

The Charter, however, makes it difficult to answer this question,
since it furnishes two different criteria, which are not consistent with

each other. The one is that a certain conduct of the Members is

characterised in the Charter by terms expressing the idea of obligation,
such as :

'

The Members shall,'
'

the Members agree,' etc. The other

is that a conduct is connected in the Charter with a measure which has

the character of a sanction. Then, the opposite conduct is the contents

of an obligation. However, there are provisions in the Charter of

which it is doubtful whether they intend to impose an obligation on the

Members. On the other hand, the Charter provides certain enforce-

ment measures whose character as sanctions is problematical, and

attaches these measures to a conduct of Members the opposite of which

is not characterised by the Charter as obligatory.
4

Consequently, in

some instances contradictory answers are possible to the question as to

whether the Charter establishes a true obligation of the Member?. An
affirmative answer is certain only when both criteria are present : the

conduct of a Member prescribed in terms expressing the idea of

obligation, and a sanction, i.e., enforcement action to be taken by the

Organisation in case of contrary conduct.

The phrase of Article 2
, paragraph 2

,

*

in order to ensure to all of

them the rights and benefits resulting from membership
'

is a super-
fluous justification of the self-evident fact that obligations must be

fulfilled in order that the corresponding rights may be ensured. The

3 The Report above mentioned contains the following statement :

' To some members
of the Committee, paragraph 2, seemed superfluous at first, but after consideration,

that opinion was foresaken even by those who first held it. Why did we keep it,

and why did we give it the new tenor in which it is presented to you 1 Paragraph 2

was kept to emphasise that rights and
privileges in this Charter match with duties

and obligations. That emphasis was deemed necessary in view of past experience,
where states, especially in the period between the two wars, had come to place
more emphasis on their rights than on their duties, and the practice had developed
of subscribing blithely to certain obligations and then forgetting them in a moment of

international crisis, or under the urge of a state's own interests. Furthermore, the

Dumbarton Oaks Proposals became familiar to people, and if that paragraph should

be cut out, some might be found in the future to affirm that the change had been

made for sinister motives. But there is still a more important reason for keeping
such a text as paragraph 2. The paragraph does not merely mean that one member
which fulfils its duties and obligations may exercise certain privileges and rights,
but it means also that if all members of the Organisation fulfil their obligations, all

members receive the benefit. Thus, the non-fulfilment of the duties and obligations

by one state deprives not only that state, but all the others, of some of the benefits.

So much for the reasons for retaining this paragraph
'

(pp. 12-13).
4 Of. infra, pp. 706 ff.
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phrase is incorrect in so far as the rights (this term taken in the broader

sense including
'

benefits ') resulting from membership of one state do

not correspond to the obligations of the others, but rather to the

obligations of the respective organs of the Organisation. Thus, in the

first place, the main rights of all Members to participate in the

discussion and voting in the General Assembly, and to be elected

members of the Security Council and other organs of the United

Nations; the privileges of the five great powers to be permanent
members of the Security Council, their veto right under Article 27,

paragraph 3, Articles 108, 109, paragraph 2
;
then the right (or benefit),

stipulated in Article 3 1 , of the Members which are not members of the

Security Council to participate in the discussion ofany question brought
before the Security Council whenever the latter considers that the

interest of the Member is especially affected ; or the right stipulated
in Article 32 to participate in the discussion relating to a dispute to

which the Member is a party ;
or the right stipulated in Article 3 to

bring any dispute to the attention of the Security Council
;
or the right

of a Member not represented on the Security Council to be invited to

participate in the decisions of the Council concerning the employment
of contingents of that Member's armed forces, stipulated in Article 44;
or the right of a Member which finds itself confronted with special
economic problems arising from the carrying out of preventive or

enforcement measures taken by the Security Council, to consult the

Council according to Article $o ;
or the right of a Member to be

invited to participate in the deliberations of the Economic and Social

Council on any matter of particular concern to this Member according
to Article 69 ; or the

right of states which have become Members of

the United Nations that their territories shall not be placed under the

trusteeship system stipulated in Article 78 ;
or the right of a Member,

party to a case decided by a judgment of the International Court of

Justice, to have recourse to the Security Council in case the other

p'arty fails to perform the
obligations incumbent upon it under the

judgment; and, last but not least, the
'

inherent right of self defence
*

referred to in Article j i
, which is equivalent to the obligations of the

Organisation to consider an act of self defence not as a violation of the

obligation to refrain from the threat or use of force, or as a threat to

the peace, breach of the peace, or act of aggression.

The words
'

in good faith
'

in Article 2, paragraph 2, too, are

superfluous for it is impossible to
*

fulfil
'

an obligation in bad faith. 6

6 The words '

in good faith
'

which are not used in the corresponding provision of the

Dumbarton Oaks Proposals (Chapter II, paragraph 2) have been added on a motion

of the delegation of Colombia. The intention was to insert a moral element into

the text of the Charter. Cf. the discussion at the second meeting of Committee 1

(U.N.C.I.O. Doc. 1123, 1/8).
In this discussion the delegate of Panama stated that

it is customary to use the phrase
'

in good faith
' when reference is made to the

observance of treaties. This is true. But it does not prove that the phrase implies
a

legally relevant meaning.
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It would be more correct to say that the obligations of the Members
are

'

imposed
'

upon them by the Charter instead of that they are
'

assumed
'

by them in accordance with the Charter. That the Charter

is a treaty concluded by the Members is not essential to the obligation
to obey the norms created by the treaty. Besides, the Charter, in

Article 2, paragraph 6, may be interpreted to impose obligations also

upon states which are not contracting parties to the treaty and conse-

quently ha.ve no
'

assumed
'

obligations according to the Charter.

Finally, it must be noted that the phrase
'

present Charter
'

used

in this and other Articles of the Charter is misleading. It might be

understood to mean only the text of the Charter as adopted by the San

Francisco Conference and ratified by the states, and not the text of the

Charter as amended in accordance with Articles 108 or 109. Even in

Article 1 08 the phrase
' Amendments to the present Charter, etc.' is

incorrect, since the provisions concerning amendments refer not only
to the

'

present
'

Charter as the text which came into force on
October 24, 194^, but also to a text which, as a result of any amend-

ment, will come into force in accordance with Article 108 or 109, or

in accordance with an amended amendment procedure.
6 The true

meaning of the phrase
'

present Charter
'

wherever it is used would be

better expressed if the word
'

present
'

had been dropped.
7

2. THE OBLIGATION OF PACIFIC SETTLEMENT OF CONFLICTS

(ARTICLE 2, PARAGRAPHS 3 AND 4)

The Principles stipulated in paragraphs 3 and 4 of Article 2 constitute

the main obligations of the Members : to refrain from the threat and

use offeree and to settle their disputes by peaceful means. They run

as follows :

3. All Members shall settle their international disputes

by peaceful means in such a manner that international peace and

security, and justice, are not endangered.
6 The same if true with respect to the phrase,

'

the present Statute,' in Article 69 of

the Statute of the International Court of Justice.
7 At the Hearings (pp. 244 f.) the phrase

'

present Charter,' which is used in

Article 2, paragraph 2, and in other Articles of the Charter, has been criticised. A
Senator asked:

'

Does that mean that it excludes the amended Charter and that

every time it is amended, it is necessary to go back to those places and say that it is

the amended Charter ? ... If there is an amendment to the Charter, you must be

very careful to make sure that it applies everywhere you want it to apply, otherwise

it will be expressly excluded in every place where you say
' '

present Charter
"

?
'

To this the representative of the Department of State answered :

'

I can only venture

a personal interpretation, of course, but I imagine that if an amendment is made to

the Charter, then the new Charter becomes the present Charter as of that time.'

Another Senator asked :

'

You think, then, that the term
"

present Charter
"

does

not have any more significance than the term
' '

this Charter
"

?
' The answer was :

' We took this to be the exact equivalent of the phrase
"

this Charter." Finally,
a Senator said :

'

But the customary language is :

"
This Constitution and all

amendments thereto.
' '

But that is not important, I am not arguing the point. The
words "

present Charter
"

are an unfortunate usage.'
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4. All Members shall refrain in their international

relations from the threat or use of force against the territorial

integrity or political independence of any state, or in any other

manner inconsistent with the Purposes of the United Nations.

These obligations shall be discussed later. 8

3. THE OBLIGATION TO ASSIST THE ORGANISATION

(ARTICLE 2, PARAGRAPH $)

The Principle laid down in Article 2, paragraph ,
reads as follows :

All Members shall give the United Nations every assis-

tance in any action it takes in accordance with the present

Charter, and shall refrain from giving assistance to any state

against which the United Nations is taking preventive or

enforcement action.

The first part is not clear.
'

Any action
'

taken by the United

Nations may be interpreted to refer to any resolution adopted by any

organ of the United Nations, also to mere recommendations
;
and by

giving
'

every assistance
'

to such action a conduct may be understood

by which the Member complies with the resolution. This interpre-

tation, however, would deprive Article 2 of the Charter imposing

upon the Members the obligation to comply with certain decisions of

the Security Council not with the decisions of other organs of any

specific meaning. Hence it is probable that by
'

action
'

only
enforcement actions taken by the Organisation are meant. Enforce-

ment actions may be taken by the Security Council under Article 39,

or, with the authorisation of the Security Council, by a regional

organisation under Article 3, or, under Article 106, as a joint action

taken by the five great powers
'

on behalf of the Organisation
'

and

that means, by the United Nations. Hence the first part of Article 2,

paragraph , may be interpreted to impose upon the Members the

obligation to comply with any decision of the competent organ of

the United Nations referring to enforcement actions.

At the 1 2th meeting of Committee I/i
of the San Francisco

Conference the delegate of Norway stated with reference to Chapter II,

paragraph $ ,of the Dumbarton Oaks Proposals (which corresponds to

Article 2, paragraph ,
first sentence of the Charter) that the word

'

Organisation [which in Article 2, paragraph j, of the Charter has been

replaced by the term United Nations] referred to the Security Council.'

This was, the delegate stated,
'

the only organ of the Organisation having

authority to take action. This would exclude any regional agency and

also the five great powers acting on behalf of the Organisation in virtue

of Chapter XII (Transitional Arrangements). He felt also that action

taken under this paragraph comprised both action taken by the Council

Cf. iafra, pp. 3J9 ff.
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to enforce its decisions and injunctions issued to parties to a dispute or

situation.
' * It may be doubted whether this interpretation is correct.

Regional agencies, expressly admitted by Article 2, may, if acting in

conformity with the Purposes and Principles of the United Nations, be

described as delegated Organs of the United Nations. They may take

action Article 52, paragraph i, refers expressly to
'

regional
action

'

and, if authorised by the Security Council in conformity with

Article 53, paragraph i even enforcement action. The
'

joint

action
'

taken by the five great powers according to Article 106

(Chapter XII of the Dumbarton Oaks Proposals) is as pointed out an

action taken
'

on behalf of the Organisation
'

and may consequently be

considered as an action of the United Nations.

Whereas the first part of Article 2, paragraph according to

its wording refers to
'

any action
'

of the United Nations, the second

part refers only to
'

preventive or enforcement action
'

of the

Organisation. But it seems that paragraph should be interpreted to

refer in both sentences to the same actions, namely, enforcement

actions taken by the Organisation. The formula
'

preventive or

enforcement action
'

is problematical ;
for enforcement actions may

have a repressive as well as a preventive character. The
'

effective

collective measures
'

referred to in Article i
, paragraph i

,
are

certainly the enforcement measures to be taken under Chapter VII the

heading of which reads :

*

Action with Respect to Threats to the

Peace, Breaches of the Peace, and Acts of Aggression.' Article i,

paragraph i
, provides that these effective collective measures shall be

taken
'

for the prevention and removal of threats to the peace, and for

the suppression of acts of aggression or other breaches of the peace.'
That means that the enforcement measures may be preventive actions .

Hence it is incorrect to speak of
'

preventive or enforcement
'

action. l

U.N.C.I.O. Doc. 810, 1/1/30, pp. s f-

i At the 1 8th meeting of Committee m/3 (U.N.C.I.O. Doc. 782, IH/3/4I, p. 4)

during the discussion ofChapter VIII, SectionB,
' The Norwegian Delegate raised the

drafting point as to whether enforcement action covered coercive action, both

preventive and repressive. The Chairman asked whether the Delegate of Norway
wished to submit a formal motion to amend the existing text. The Norwegian

Delegate replied that if enforcement action were construed as implying both

preventive and repressive action, he supported that interpretation and, hence,
would make no motion opposing it. The Delegate of the United Kingdom said he

considered that there was no conflict in words because action to enforce Council

decisions included action to prevent aggression. The Australian Delegate strongly

supported the viewpoint of the United Kingdom Delegate. The Norwegian
Delegate withdrew his objection in

light of this interpretation.'
At the 1 2th meeting of Committee I/i (U.N.C.I.O. Doc. 810, I/i/3<>, p. 6)

the delegate of Norway said with reference to Chapter II, paragraph 6, of the

Dumbarton Oaks Proposals which corresponds to the second part of Article 2,

paragraph y, of the Charter:
'

that some clarification was needed of the word
'

'preventive.
' ' He noted that in Committee III/3 ,

in a discussion ofChapter VIII, B. 6
,

there had been an interpretation of
"
enforcement action." This had been

interpreted to mean action both to prevent and to suppress aggression, that is,
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As a mere
'

preventive
'

action may be considered the action which is

provided in Article 40 : 'In order to prevent an aggravation of the

situation the Security Council may, before making the recommendations

or deciding upon the measures provided for in Article 39, call upon the

parties concerned to comply with such provisional measures as it deems

necessary or desirable.' If the
'

provisional measures
'

taken to
'

prevent an aggravation of the situation
'

were meant by the term
'

preventive action
'

used in Article 2, paragraph ,
then the formula

'

preventive or enforcement action
'

would be correct
;

for the

provisional measures are in themselves not enforcement measures.

But it is hardly possible to interpret
*

preventive action
'

referred to in

Article 2, paragraph ,
to mean the

'

provisional measures
'

of

Article 40. For in Article , where the formula
'

preventive or

enforcement action
'

is also used, it is provided that a Member against
which such action is taken may be

'

suspended from the exercise of the

rights
and provileges of membership.' Article 40, however, provides

that
'

such provisional measures shall be without prejudice to the

rights, claims, or position of the parties concerned.' All the parties
involved in a situation whose aggravation the Security Council wishes

to prevent, may be called upon according to Article 40 to comply
with provisional measures, and not only the party which is responsible
for a threat to, or breach of, the peace. Hence it seems that the
'

provisional measures
'

of Article 40 are not a
'

preventive action
'

referred to in Article . If the formula used in Article has the same

meaning as the same formula used in Article 2, paragraph , the term
'

preventive action
'

can not be interpreted to mean actions taken

under Article 40. Besides, the provisional measures provided for in

this Article have not the character of actions taken by the Organisation
4

against
'

a state. They are measures recommended or ordered by the

Security Council to be complied with by the states involved in a

dangerous situation. The term
'

preventive action
'

in Article 2,

paragraph ,
can hardly have another meaning than an enforcement

action taken for the purpose to prevent a breach of the peace. That is

an enforcement action taken in case the Security Council has determined,
in conformity with Article 39, the existence of a threat to the peace.
In Article 50, too, the formula .* preventive or enforcement measures

'

action to remove a threat to the peace as well as action to suppress a breach of the

peace. He felt that
"
preventive" as used here and in Chapter V, B. 3, meant

admonitory action in the form, say of recommendations or injunctions addressed

by the Security Council under Chapter VIII, B, to a party or parties, whether the

measure involved (for example, the
lifting

of a blockade) was provisional or other-

wise, and whether the admonitory action was accompanied or not by
"

enforce-

ment "
action. He felt the meaning of the text should be made clear by the

Rapporteur in his report.' The Rapporteur, however, did not make clear the

meaning of the text in his report. The interpretation of the Nowegian delegate
that

'

preventive
'

means here and in Article 5
'

admonitory
'

has no foundation in

the text of the Charter.
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may be interpreted to mean : enforcement actions taken to prevent or

to react against a breach of the peace.

It is, of course, possible to consider even a recommendation made

by the Security Council according to Article 36, paragraph 2,

Article 37, paragraph 2, Articles 38 or 39, as a
'

preventive action
'

since the purpose of such recommendations is certainly to prevent a

breach of the peace. But it is hardly probable that Article 2, para-

graph $, refers to such action; especially because recommendations

may be made to both parties to a conflict and not only to a party to

which no assistance should be given. Only a Member that violated

the Charter should be deprived of any assistance on the part of the

other Members.

The Report of Rapporteur of Subcommittee to Committee
I/

1 of

the San Francisco Conference,
2 contains the following statement

referring to paragraphs and 6 of Chapter II of the Dumbarton Oaks

Proposals which correspond to paragraph of Article 2 of the Charter :

4

The French Delegation proposed to add to paragraph of Chapter II

the following phrase which was conceived in the French text as

follows:
"

sans qu'un Etat puisse, pour s'y soustraire, invoquer un
statut de neutraliteV' The French Delegate explained that what he

meant by
"

statut de neutralite
"

was that of permanent neutrality.
From the discussion that ensued, it was understood in subcommittee

that the statute of permanent neutrality is incompatible with the

principles declared in paragraphs and 6 of Chapter II, in that no

state can avail itself of the statute of permanent neutrality to be freed

from the obligations of the Charter. The subcommittee, on that

understanding, tacitly accepted that the vote taken on paragraphs
and 6 covers the French amendment.'

4. FINANCIAL OBLIGATIONS (ARTICLES 1 7 AND 1 9)

There are other obligations of the Members which are not registered
in the Charter as

'

Principles
'

of the United Nations :

The obligation stipulated in Articles 1 7 and 1 9 to bear the expenses
of the Organisation as apportioned by the General Assembly (to pay
the Members '

financial contributions to the Organisation) . Article 1 7 ,

paragraph 2 stipulates:

The expenses of the Organisation shall be borne by the

Members as apportioned by the General Assembly.

There is a special sanction provided by Article 1 9 for the violation of

this obligation. This provision shall be discussed in the chapter on
sanctions.

* U.N.C.I.O. Doc. 739, I/i/A/19 (a), p. 6.
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j. THE OBLIGATION TO CARRY OUT THE DECISIONS OF THE SECURITY
COUNCIL (ARTICLES 2, 48, 49)

One of the important obligations is stipulated in Article 2 j :

'

The
Members of the United Nations agree to accept and carry out the

decisions of the Security Council in accordance with the present
Charter." The formula

'

The Members of the United Nations

agree
'

means: the Members '

shall
'

or
'

ought to.' It expresses the

idea that the Members are
'

obliged
'

to carry out the decisions of the

Security Council. The words
'

to accept
'

are superfluous. If the

Members are obliged to carry out the decisions of the Security Council

they need not
'

accept
'

them. The phrasing of Article 25 emphasises
the contractual character of the obligation established by this provision.
But all the obligations established by the Charter have this character ;

and, as pointed out, it is superfluous to characterise in the text of a

treaty a particular obligation established by this treaty as contractual,

especially if other obligations established by the same treaty are not

presented in this way.

The term
'

decision
'

as used in Article 2^ is ambiguous. Since

the Security Council is a collegiate organ, any act of this organ requires
a

'

decision
'

meaning a resolution taken by a majority vote. It

seems, however, as if Article 25 does not mean that the Members are

obliged to carry out all decisions of the Security Council since,

according to its wording, they agree to accept and carry out the

decisions of the Security Council
'

in accordance with the present
Charter.' It is not clear whether the last mentioned words refer to
'

the decisions of the Security Council,' or to the phrase
'

to accept
and carry out.' 3

However, in both cases the meaning of Article 2

is that the Members are obliged to carry out only those decisions which

the Security Council has taken in accordance with the Charter; and

the Charter characterises certain decisions of the Security Council in

a way which permits the interpretation that they are not intended to

be binding upon the Members, as, for instance,
'

recommendations
'

(Articles 36, 37, 38, 39) or
*

plans
'

(Article 26). Consequently
Article 2 may be interpreted to mean: the Members are obliged to

carry out all resolutions of the Security Council which the Security
Council is authorised by the Charter to issue with the intention to bind

the Members at whom they are directed ;
that is to say,

all resolutions

3 At the i4th meeting of Committee HI/i ofthe San Francisco Conference (U.N.C.I.O.
Doc. J97, IH/i/30, p. 3) the Australian delegate

'

suggested that the language of

paragraph 4 [of Chapter VI, Section B of the Dumbarton Oaks Proposals, corres-

ponding to Article 2 j of the Charter] was unsatisfactory. It was not clear whether

the phrase
"

in accordance with the provisions of the Charter
"

referred only to the

obligations to carry out the Council's decisions or referred to the decisions as well.'

At the same meeting the proposal of the Belgian delegate to restrict the obligation

of the Members to decisions of the Security Council taken under Chapters VI, VII

and VIII of the Charter (corresponding to Chapter VIII of the Dumbarton Oaks

Proposals) was not accepted (pp. i ff.).
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which the Charter does not characterise in a way which permits the

interpretation that they shall not have a binding force, such as

'recommendations' or 'plans.'
4 In this respect, however, the

wording of the Charter is not always clear. Thus, for instance, the

term
'

call
'

as used in Article 3 3 , paragraph 2
,
means probably only a

recommendation ;
but the same term as used in Article 43 : the

'

call
'

by which a Member is requested to make available armed forces to the

Security Council in accordance with a special agreement, is certainly

intended to be binding upon the Members concerned. On the other

hand, in order to establish a
legal obligation to behave in a certain way

it does not suffice, as pointed out, that the behaviour is prescribed in

terms expressing the idea that the persons concerned
'

shall
'

or

'ought to' or 'agree to' behave in this way, and the like. In order

to establish a
legal obligation a sanction must be attached to the

contrary behaviour. And if a sanction is attached to a certain

behaviour, the contrary behaviour is the contents of an obligation even

if it is not prescribed in terms expressing the idea of an obligation.
A

decision of the Security Council takes on a binding quality, that is to

say, constitutes a true obligation if noncompliance with the decision

is under a sanction provided by the Charter. Under Article 39 the

Security Council may consider noncompliance with its recommendation

or
'

call,' or
'

plan
'

submitted to the Member, to be a threat to the

peace and take enforcement action. If such enforcement action is

interpreted to be a sanction, then it must be assumed that the Members
are under the obligation to comply with a

'

recommendation,' of a
'

call
'

of the Security Council, or a
'

plan
'

submitted by the

Council to them. And then any
'

decision
'

of the Security Council,

the term
'

decision
'

taken in its widest sense, may take on a binding

quality.

As pointed out> the answei to the question as to whether a concrete
f

decision
'

ofthe Security Council is
legally binding upon the Members,

may be doubtful . Who is competent to decide this question ? The

Security Council itself. But the introductory formula
'

The Members
of the United Nations agree

'

may have the unintentional effect to make

possible the interpretation that also the Members concerned are

competent to decide whether a concrete decision of the Security
Council is

*
in accordance with the present Charter

'

binding upon
* The Report to the President, p. 79, states :

'

Decisions of the Security Council take on

binding quality only as they relate to the prevention or suppression of breaches of the

peace. With respect to the pacific settlement of disputes, the Council has only the

power of recommendation.' The first sentence of this statement has certainly no
basis irr Article 2 $ of the Charter. The second sentence is incorrect in so far as

decisions of the Security Council taken under Article 34 concerning the investigation
of any dispute or any situation which might lead to international friction or give rise

to a dispute, may be binding upon the Members concerned. Cf. infra, pp. 387 f.

Besides, the actions which the Security Council is authorised to take with respect
to the settlement of disputes also relate to the prevention of breaches of the peace.
As t& the interpretation of Article 2 j, cf. also infra, pp. 293 ff.
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them. This possibility, however, is of minor importance since

application of Article 39 is certainly independent of the interpretation
of the Members.

The obligation of the Members stipulated in Article 2j is a

specification of the general obligation of the Members stipulated in

Article 2
, paragraph $ : to give the United Nations every assistance in

any action it takes in accordance with the present Charter. Provided

that the term
'

action
'

as used in the first part of this paragraph does

not mean only
'

enforcement action,' any decision of the Security
Council is an action of the United Nations and to give assistance to such

action includes to carry out the decision.

If this interpretation is accepted there is no difference between
'

recommendations
'

and other decisions of the Security Council with

respect to their binding character.

The obligation established by Article 2$ is specified by the pro-
visions of Articles 48 and 49 with respect to decisions of the Security
Council taken under Articles 41 and 42 involving enforcement action.

Article 48 runs as follows:

1 . The action required to carry out the decisions of the

Security Council for the maintenance of international peace
and security shall be taken by all the Members of the United

Nations or by some of them, as the Security Council may
determine.

2. Such decisions shall be carried out by the Members
of the United Nations directly and through their action in

the appropriate international agencies of which they are

Members.

It is not clear what is meant by the
'

appropriate international agencies.
'

It can only be international agencies which are in relationship with the

United Nations. For if a Member of the United Nations is a Member
of an international agency that has no relationship with the United

Nations, its action in this agency is determined by the constitution of

the agency, not by the Charter of the United Nations. The agencies
referred to in Article 48, paragraph 2, can only be the

'

specialised

agencies
'

referred to in Article 57 and only after they have been

brought into relationship with the United Nations in conformity with

Article $7 and 63.

Article 49 runs as follows :

' The Members of the United Nations

shall join in
affording mutual assistance in carrying out the measures

decided upon by the Security Council.' This provision completes
that of Article 25 in that it obligates the Members to afford mutual

assistance in carrying out the decisions of the Security Council.

If Article 2 referred only to decisions of the Security Council

concerning enforcement action under Articles 41 and 42, that is to say,

K.
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if only these decisions would take on binding quality, as the Report to

the President maintains, Article 2$ would be superfluous since this

effect is reached by Articles 48 and 49. Whereas the obligation
established by Article 2, paragraph , may be interpreted to imply the

obligation to give assistance also to a joint action of the five powers
referred to in Article 106, and hence the obligation to carry out

decisions of the five powers taken under this Article (the joint action

under Article 106 being an action of the United Nations) the obliga-
tions established by Articles 2$, 48 and 49 are restricted to decisions

of the Security Council.

6. THE OBLIGATIONS WITH RESPECT TO THE SEAT OF THE ORGANISATION

The Charter does not determine directly the seat of the Organisation
and consequently does not impose expressly upon the Members an

obligation to permit establishment of the seat of the Organisation in

their respective territories. There is, especially, no provision

concerning the place where the General Assembly shall hold its meet-

ings.
This may be interpreted to mean that the obligation ofa Member

to permit the Organisation to establish its seats on the territory of the

Member must be constituted by an agreement between the Organisation
and the Member concerned. But the interpretation is not excluded

that, since the Organisation must have a seat, all Members are obliged
to permit the Organisation to establish its seat on their territories,

without any special agreement being necessary.
5 Article 2 8

,

paragraph 3 provides :

'

The Security Council may hold meetings at

such places other than the seat of the Organisation as in its judgment
will be to facilitate its work.' This provision implies the obligation
of the Members to permit the Security Council to hold meetings in

their territories.

7. THE OBLIGATIONS WITH RESPECT TO ENFORCEMENT ACTIONS

(ARTICLES 43, 44, 4$, 48)

Highly important obligations with respect to enforcement actions to

be taken by the Security Council are established in Chapter VII : the

obligations stipulated in Articles 43 and 45, to make available to the

Security Council armed forces, assistance and facilities including rights
of passage, and to hold immediately available national air force

contingents for combined international enforcement action; the

obligation stipulated in Article 48, to take the action required by
the Security Council to carry out the Council's decisions for 'the

maintenance of international peace and security. These provisions
shall be discussed in the chapter on sanctions. 8

6 Cf. infra, pp. 329 ff.

Cf. Infra, pp. 706 ff.
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8. THE OBLIGATION WITH RESPECT TO THE EXERCISE OF THE RIGHT
OF SELF-DEFENCE (ARTICLE ji)

Article i stipulates that any Member shall immediately report to the

Security Council measures taken in the exercise of the right of self-

defence and to cease to exercise this right as soon as the Security
Council has taken the measures necessary to maintain international

peace and security. This provision will be discussed in the chapter

dealing with the limitations on the functions of the Organisation .

7

9. THE OBLIGATIONS IN CASE OF REGIONAL ARRANGEMENTS

(ARTICLE 54)

Article 4 stipulates :

'

The Security Council shall at all times be kept

fully informed of activities undertaken or in contemplation under

regional arrangements or by regional agencies for the maintenance of

international peace and security.' This provision imposes upon the

Members parties to a regional arrangement or members of a regional

agency, the obligation to keep the Security Council at all times fully

informed of the activities referred to in this Article.

10. THE OBLIGATION WITH RESPECT TO ECONOMIC AND SOCIAL

CO-OPERATION (ARTICLE 56)

In the field of economic and social co-operation the Organisation,

acting through the General Assembly and the Economic and Social

Council, has only the power to make recommendations which are

legally
not binding upon the Members. But Article ^6 provides:

'

All Members pledge themselves to take joint and separate action in

co-operation with the Organisation for the achievement of the purposes
set forth in Article .' This Article is one of the most obscure

provisions of the Charter.
'

All Members pledge themselves
'

means

that all Members are obligated. But what obligation does Article 56

impose upon the Members ? To take some action in co-operation with

the Organisation for the achievement of the purposes set forth in

Article . To take action in co-operation with the Organisation
means: to co-operate with the Organisation by taking action.

The purposes set forth in Article 55 are to bring about

economic and social co-operation; co-operation among the Members.

Hence Article $6 provides : the Members shall co-operate with the

Organisation in order to bring about co-operation among themselves.

This is an empty tautology if the Charter does not determine precisely
what is meant by

'

co-operation with the Organisation.' The

only effective way to co-operate with the Organisation would be to

comply with the recommendations made by the Organisation with

respect to the economic and social co-operation of the Members.

But just this is not provided by the Charter, and it is at least doubtful

whether such a provision would be compatible with Article 2,

paragraph 7, prohibiting the Organisation to intervene in matters

7 Cf. infra, pp. 769 ff.

7(2)
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which are essentially within the domestic jurisdiction of any state. 8

If there are any matters essentially within the domestic jurisdiction
of the states, it is the matters for which the Charter provides

'

economic

and social co-operation.' Even non-obligatory recommendations may
be interpreted as an intervention, not consistent with Article 2,

paragraph 7 . If the provisions of the Charter authorising the Organ-
isation to make recommendations with respect to economic and social

co-operation are to be interpreted as restricting the scope of Article 2,

paragraph 7, such interpretation seems to be possible only in so far as

these recommendations are not obligatory and, hence, that Article 56
does not impose any obligation upon the Members. Instead of

obliging the Members to comply with the recommendations of the

General Assembly or the Economic and Social Council the Charter

provides for
'

joint and separate action.' Who has to determine this

action ? Since the Charter does not authorise an organ of the

United Nations to prescribe the actions by which the Members fulfil

their obligations to co-operate with the Organisation, it is upon the

Members to decide which joint or separate action is appropriate under

the provision of Article $6. This Article can hardly be interpreted to

mean that the Members are obliged to take joint or separate action

determined in some way or another by the Organisation. Its meaning

probably is : the Members shall take such joint or separate action they
think appropriate to make effective the economic and social co-operation
to be brought about by the Organisation. This is not a true obligation.
Article $6 does not make the recommendations of the General

A'ssembly or the Economic and Social Council obligatory. Legally,
Article 56 is meaningless and redundant. *

8 Cf. infra, pp. 769 ff.

At the 1 2th meeting of Committee
II/3 (U.N.C.I.O. Doc. $99, H/s/ji, pp. i f.)

the drafting subcommittee suggested the following text of Article 56 :

'

All Members

pledge themselves to take separate and joint action and to co-operate with die

Organisation and with each other to achieve these purposes.' The delegate of

Australia said :

'

that the sense of the paragraph was clear. The pledge means not

only that nations should co-operate but also that each country will pursue the

objectives of paragraph A i [of Chapter IX, Section A of the Dumbarton Oaks

Proposals] by its own action in its own way and without interference in its domestic

affairs by the International Organisation.' The matter was referred back to the

subcommittee which recommended, at the i4th meeting of Committee 11/3

(U.N.C.I.O. Doc. 684, 11/3/38, p. 4) the following text:
' AllMembers undertake

to co-operate jointly and severally with the Organisation for the achievement of

these purposes.' At the i rth meeting of Committee II/3 (U.N.C.I.O. Doc. 699,

II/3/40, pp. i f.)
' The Delegate of Australia contended that a major question of

substance had been omitted in the redraft from the text originally
referred to the

Subcommittee. He said that the original pledge contained both a pledge to

co-operate and a pledge to take separate action. The latter had been omitted from

the revised draft. He suggested that a text which would meet the sense of the

Committee would be as follows

In order that these purposes may be widely realised, all members pledge
themselves to co-operate with the Organisation and with each other and to



The Obligations of the Members and Non-Members 101

To make recommendations of the Organisation obligatory may be

the Affect of an application of Article 39. But it is not very likely that

non-compliance with a recommendation of the General Assembly or

the Economic and Social Council with respect to economic and social

co-operation will be considered by the Security Council as a threat to

the peace and lead to enforcement action.

take such independent action as they deem appropriate to achieve these

purposes within their own territories.

The Delegate of the United States said that the United States had abstained from

voting at the previous meeting because it was not clear what principle the Committee
was approving. The United States could not agree with the pledge as interpreted

by the Australian Delegate since such pledges are inappropriate for the present
Charter. She did support the pledge in its present form. The Delegate of Belgium

agreed with the Australian Delegate that the Subcommittee had exceeded the limit

of its mandate. He said that separate action means that national action should be

taken to give effect to international purposes. Separate action might imply
interference with domestic affairs but adequate protection is given elsewhere in the

Charter. He contended that the present wording was too vague and nothing more
than a statement of principle. He therefore supported the new Australian sug-

gestion. The Delegate of the United Kingdom said that there was no doubt in his

mind that the Committee had approved a threefold pledge for separate action, for

joint action, and for co-operation with the Organisation. He then went on to say
that co-operation implies joint and separate action. He argued, however, that

one essential principle had been omitted from the present draft. The Delegate of

the United States said that the report of the Subcommittee was in entire accord

with the general spirit of the Charter. It was to provide for collective action. He
contended that the Delegate of the United Kingdom had proved the Subcommittee

to be right when he stated that co-operation implied separate action. If in

addition to pledging co-operation, the pledge adds separate action, that means

something more than co-operation. Such an addition might imply that the Inter-

national Organisation could intervene in domestic affairs. He said that the

safeguarding clause in Chapter II is not sufficient since a pledge of the type adopted

by Australia would make internal affairs matters of international concern. He said

that the United States was eager to co-operate and eager to pursue policies con-

sistent with international well-being, but attempts to impose these things from

without would not be likely to be effective. He, therefore, asked the Committee

to adopt the Subcommittee's report. The Delegate of New Zealand said that he

anticipated no political difficulties about the pledge in New Zealand, but he thought
it was essential to devise a wording that would create difficulties for no Member.
He could not agree that the drafting committee had carried out its instructions. He

suggested further discussion in order to reach agreement. The Delegate of the

Soviet Union argued that the drafts before the Committee had contained no essential

differences in substance. In fact, he thought that signing the Chater alone would

be the equivalent of the pledge. He emphasised the importance of getting

unanimity in the Committee', since lack of it might impMcate that some countries

do not want to fulfil the purposes of the Organisation. He moved that the question
be referred back to the Subcommittee to evolve a formula which could be accepted

unanimously. This motion was seconded by the Delegate of New Zealand. He

thought that the English language was rich enough to find words that would satisfy

all parties, and if that proved not to be so, he offered to draft a pledge in Russian.'

The matter was again referred back to the drafting subcommittee, which finally

suggested the text which became Article j6 of the Charter. The discussion in

Committee II / 3 shows at least this that even the Australian delegate was in favour

of a provision which allowed the Members to pursue the purposes of the Organisation
with respect to economic and social co-operation,

'

by its own action in its own way
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1 1 . THE OBLIGATIONS WITH RESPECT TO NON-SELF-GOVERNING AND
TRUST TERRITORIES (ARTICLES 73, 74, 76, 84, 87, 88)

The obligations imposed upon the Members by the provisions of the

Charter concerning non-self-governing territories (Chapter XI) and

the trusteeship system (Chapters XII and XIII) shall be discussed in the

chapter on the protection of non-self-governing peoples.
1

1 2 . THE OBLIGATION WITH RESPECT TO THE SECRETARIAT

(ARTICLE 100)
Article i ot> provides :

1 . In the performance of their duties the Secretary-General
and the staff shall not seek or receive instructions from any

government or from any other authority external to the

Organisation. They shall refrain from any action which might
reflect on their position as international officials responsible

only to the Organisation.

2. Each Member of the United Nations undertakes to

respect the exclusively international character of the responsi-
bilities of the Secretary-General and the staff and not to seek

to influence them in the discharge of their responsibilities.

The obligation imposed by this Article upon the Members shall be

discussed in the chapter on the Secretary-General.
2

13. THE OBLIGATION TO BRING ALL TREATIES TO REGISTRATION

(ARTICLE 102)

The obligation imposed by Article 102 upon the Members to bring all

their treaties to registration shall be discussed in connection with the

corresponding function of the Organisation
3 and in the chapter on

sanctions. 4

14. THE OBLIGATIONS WITH RESPECT TO THE LEGAL STATUS OF THE

ORGANISATION, ITS OFFICIALS AND THE REPRESENTATIVES OF ITS

MEMBERS (ARTICLES 104, 10$)

According to Article 104, the Members are obliged to grant to the

Organisation such
legal capacity as may be necessary for the exercise

and without interference in its domestic affairs by the International Organisation,'
or by action

'

as they deem appropriate.' As to the interpretation of Article j6,

the statement of the delegate of the United States is important that
'

attempts to

impose these things from without would not be likely to be effective.'

The Report to the President, p. 115, contains the following statement referring to

Article $6 : 'It pledges the varous countries to co-operate with the organisation

by joint and separate action in the achievement of the economic and social objectives
of the organisation without infringing upon their right to order their national affairs

according to their own best
ability,

in their own way, and in accordance with their

own political and economic institutions and processes.'
1 Cf. infra, pp. SSoff.

2 Cf. infra, pp. 796 ff.

3 Cf. infra, pp. 696 ff.
4 Cf. infra, pp. 706 ff.
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of its functions and the fulfilment of its purposes; according to

Article io, they are obliged to grant to the Organisation as such, as

well as to the representatives of the Members and the officials of the

Organisation, the necessary privileges and immunities. The provisions
of the two Articles shall be discussed in the chapter on the

legal
status of the Organisation.

5

15. THE OBLIGATIONS OF MEMBERS AND OTHER PARTIES TO THE
STATUTE WITH RESPECT TO THE COURT

Article 94, paragraph i
,
of the Charter stipulates :

'

Each Member of

the United Nations undertakes to comply with the decision of the

International Court of Justice in any case to which it is a party.
'

The

obligation to comply with the decisions of the Court is only a con-

ditional one. For the Members of the United Nations are not

obliged to submit their disputes to the Court. They are obliged to

comply with the decisions not only with
'

the decision' of the

Court if they have submitted their dispute to the Court. This,

however, is not only an obligation of the Members of the United

Nations but of all parties to the Statute which are not Members of the

United Nations and even of the states to which the Court is open under

Article 3$, paragraph 2, of the Statute.

There are provisions in the Statute of the International Court of

Justice which may be interpreted to impose obligations
on the Members

of the Organisation and on the states parties to the Statute but not

Members of the Organisation. Article 19 stipulates
that

*

the

Members of the Court, when engaged on the business of the Court,
shall enjoy diplomatic provileges and immunities'; Article 42,

paragraph 3, provides that
'

the agents, counsel, and advocates of

parties before the Court shall enjoy the privileges and immunities

necessary to the independent exercise of their duties
'

;
and Article 3 2

,

paragraph 8, stipulates that the salaries, allowances and compensation
of the Members of the Court and the Registrar determined by para-

graphs i to 7 shall be free of all taxation.' Since the Organisation
itself has no territorial sovereignty and hence is not in a position to

grant diplomatic or similar privileges and immunities, and since the

Organisation is not authorised to levy taxes, the provisions of

Article 1 9, Article 32, paragraph 8, and Article 42, paragraph 3, are

applicable only to the states parties to the Statute. They are obliged
to grant to the Members of the Court, the agents, counsel, and

advocates of the parties before the Court, the privileges
and immunities

determined in these provisions, and not to impose taxes on the

persons referred to in Article 32 with respect to that part of their

income which falls under the categories determined in paragraph
8

* Cf. infra, pp. 329 ff.
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Article 2 2
, paragraph i

,
of the Statute stipulates :

'

The seat of the

Court shall be established at The Hague. This, however, shall not

prevent the Court from sitting
and exercising its functions elsewhere

whenever the Court considers it desirable.' This provision imposes

upon the Netherlands as a party to the Statute the obligation to permit
the seat of the Court to be established at The Hague and upon any
state party to the Statute to permit the Court to exercise its functions

elsewhere. A similar obligation is established by Article 28 of the

Statute which stipulates:
' The chambers provided for in Articles 26

and 29 may, with, the consent of the parties, sit and exercise their

functions elsewhere than at the Hague.' All these provisions shall be

discussed in the chapter on the judicial settlement of disputes.
6

1 6. No OBLIGATION OF DISARMAMENT

It is one of the most characteristic features of the Charter that it does

not impose upon the Members the obligation to reduce their arma-

ments. This is the consequence of the fact that the most important
function of the Organisation is

'

to take effective collective measures
'

for the maintenance of peace, and that this function can be exercised

only through the armed forces of the Members. The Covenant of

the League of Nations too, it is true, did not establish a strict obligation
of the Members to disarm. But Article 8, the first Article in that

part of the Covenant dealing with the obligations of the Members,

stipulates :

' The Members of the League recognise that the mainten-

ance of peace requires the reduction of national armaments to the

lowest point consistent with national safety and the enforcement by
common action of international obligations.'

7

Cf. infra, pp. 463 ff.

7 The other paragraphs of Article 8 run as follows :

2. The Council, taking account of the geographical situation and

circumstances of each state, shall formulate plans for such reduction for the

consideration and action of the several Governments.

3. Such plans shall be subject to reconsideration and revision at least

every 10 years.

4. After these plans shall have been adopted by the several Governments,
the limits of armaments therein fixed lhall not be exceeded without the

concurrence of the Council.

j. The Members of the League agree that the manufacture by private

enterprise of munitions and implements of war is open to grave objections.
The Council shall advise how the evil effects attendant upon such manu-

facture -can be prevented, due regard being had to the necessities of those

Members of the League which are not able to manufacture the munitions

and implements of war necessary for their safety.

6. The Members of the League undertake to interchange full and frank

information as to the scale of their armaments, their military, naval and air

programmes, and the condition of such of their industries as are adaptable
to warlike purposes.
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The Charter does not recognise that the maintenance of peace

requires disarmament. It contains, however, two Articles which deal

with this problem. The one is Article 1 1
, paragraph i

,
which author-

ises the General Assembly to
'

consider the general principles of

co-operation in the maintenance of international peace and security,

including the principles governing disarmament and the regulation of

armaments
'

and to
'

make recommendations with regard to such

principles to the Members or to the Security Council or to both.'

The other is Article 26 which runs as follows:

In order to promote the establishment and maintenance

of international peace and secruity with the least diversion for

armaments of the world's human and economic resources, the

Security Council shall be responsible for formulating, with the

assistance of the Military Staff Committee referred to in

Article 47, plans to be submitted to the Members of the

United Nations for the establishment of a system for the

regulation of armaments.

The Charter recognises that a certain relationship exists between

peace and disarmament, but only in so far as the maintenance of peace
should be promoted with the

'

least diversion for armaments of the

world's human and economic resources.' Consequently, it provides
in the same sentences in which it refers to disarmament for the establish-

ment of principles or the formulation of plans for the regulation of

armaments.

Nevertheless, an interpretation of the Charter is possible according
to which the Members of the United Nations may be subjected to much
stricter obligtaions with respect to their disarmament than the Members
of the League were. The latter could be obliged to disarm only by
the

'

plan
'

formulated by the Council under Article 8, paragraphs 3

and 4. That is to
say,

the obligation of a Member to reduce its own
armaments could be established only with its consent. The same

seems to be true with respect to Article 26 of the Charter. The
'

plans
'

formulated by the Security Council
'

for the establishment of

a system for the regulation of armaments
'

may provide for reduction

of armaments
; they must be

'

submitted to the Members of the

United Nations.' That means that they are binding upon them only
if accepted by them. The obligation is established by a treaty

concluded by the Member with the Organisation. Article 26, it is

true, does not, as does Article 8, paragraph 4, of the Covenant, provide

expressly for the
'

adoption
'

of the plan by the Member. But if the

plan of the Security Council is to be submitted to the Members, it can

be only for the purpose to be adopted by them .

According to Article 26 if interpreted as an isolated provision of

the Charter the Members are free to accept or not accept the plan

formulated by the Security Council and submitted to them. The
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situation appears in a different light
if Article 39 is taken into con-

sideration. The fact that a Member refuses to accept the plan pro-

viding for a reduction of its armament may, in the opinion of the

Security Council, constitute a threat to the peace and consequently
lead directly or indirectly (through the intermediate stage of a

non-accepted recommendation of the Security Council) to an enforce-

ment action. If this measure is interpreted as a sanction and if the

obligation to behave in a certain way is considered to be constituted

by a sanction to be executed in case
'

of contrary behaviour, the

Security Council, in submitting the plan referred to in Article 26 to

a Member, may impose upon it the obligation to act in conformity
with this plan; in other terms, the Security Council has the power to

enforce its plans for the establishment of a system for the regulation
of armaments, which may provide for disarmament.

The same interpretation may be applied to Article 1 1
, paragraph i .

According to the wording of this provision, the Members are free to

accept or not accept the
'

recommendations
' made to them by the

General Assembly with regard to the principles governing disarmament

and the regulation of armaments. But, under Article 39, the Security
Council may determine that the refusal to accept the recommendation

of the General Assembly is a threat to the peace and may enforce this
'

recommendation.'

Such enforcement of disarmament plans of the Council was

impossible under the Covenant.

17. OBLIGATIONS OF NON-MEMBERS (ARTICLE 2, PARAGRAPH 6)

,Article 2, paragraph 6, provides:
'

The Organisation shall ensure that

states which are not Members of the United Nations act in accord-

ance with these Principles so far as may be necessary for the maintenance

of international peace and security.'

This provision is a consequence of the fact that the purpose of the

United Nations as pointed out is not only to maintain peace within

the Organisation but within the whole international community, that

is to say : to maintain world peace. In order to fulfil this purpose the

Charter imposes directly obligations only upon the Members of the

Organisation; but indirectly also upon all the states which are not

Members of the United Nations.

This is the import of Article 2, paragraph 6, provided it may be

interpreted to mean that the Organisation is authorised to react

against a non-Member state which does not act in conformity with the

principles laid down in Article 2 with a sanction provided for by
the Charter. There can be little doubt that such interpretation is

possible at least with respect to the enforcement measures determined

in Chapter VII of the Charter. According to the wording of the

Articles concerned, these enforcement measures are not restricted to
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Members. They can be executed, it is true, only through the

Members upon the directions given by the Security Council
; but they

may be applied not only against Members but also against non-members
and on the same conditions as against Members. 8 The Charter

establishes a true
legal obligation of Members to behave in a certain

way only if it attaches to the contrary behaviour a sanction. If the

Charter attaches a sanction to a certain behaviour of non-Members, it

establishes a true obligation of non-Members to observe the contrary
behaviour.

As to the question which obligations the Charter imposes upon
non-Members, Article 2, paragraph 6, allows two interpretations, a

restrictive and an extensive one. The Organisation is certainly
authorised to ensure that non-member states shall act in conformity
with the principles laid down in Article 2, paragraphs 3, 4 and 5;

that is to say, that non-Member states are obliged by the Charter, just

as Members are, to settle their disputes by peaceful means, to refrain

in their relation to other states from the threat or use of force, to give
the United Nations every assistance in any action it takes in accordance

with the Charter, and to refrain from giving assistance to any state

against which the United Nations is taking preventive or enforcement

action.

We shall see later that, in conformity with Article 2, paragraph 6,

the provisions of Chapter VI, concerning the pacific settlement of

disputes, are, according to their wording, not restricted to Members,
and that especially the Security Council is authorised by the Charter

to intervene in disputes and other situations in which not only Members
but Members and non-members, and even only non-Members are

involved. Any non-member may, according to Article 3$, bring to

the attention of the Security Council or of the General Assembly any

dispute to which it is a party. But this right is made dependent upon
the condition

'

if it accepts in advance, for the purpose of the dispute,
the obligations of pacific settlement provided in the present Charter.'

This provision is superfluous if Article 2, paragraph 6, is interpreted to

mean that non-member states are under the obligation to act in

conformity with Article 2, paragraph 3, that is, the obligation to

settle disputes by peaceful means.

8 At the 39th meeting of the Security Council the delegate of Poland, expressly

referring to Article 2, paragraph 6, proposed to take enforcement measures under

Articles 39 and 41 (severance of diplomatic relations) against Spain, a non-member,
because

'

the existence and activities of the Franco regime in Spain have led to

international friction and endangered international peace and security.' He

declared, after quoting Article 2, paragraph 6:
' The fascist regime in Spain does

not act in accordance with the principles of the United Nations, nor has it ever

given any evidence that it intends to do so. It endangers the maintenance of

international peace and security. It is, therefore, the duty of our Organisation to

ensure that any nation, whether a Member or not, does not endanger international

peace and
security.' (Journal of the Security Council, ist year, No. 28, pp. $48 f.)
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The question as to whether this is a true obligation of the Members
in so far as its fulfilment is guaranteed by a sanction, especially by the

enforcement measures provided by Chapter VII, shall be discussed later

on. Here the statement suffices that if the peaceful settlement of

disputes is a true obligation of the Members, it is also an obligation of

the non-members provided that Article 2, paragraph 6, may be

interpreted to mean that the Charter intends to impose certain

obligations not only on Members but also on non-Members.

The provision of Article 2, paragraph 4 to refrain from the

threat or use of force constitutes certainly a true obligation of the

Members since the enforcement measures of Chapter VII are primarily
intended to be applied as reaction against the threat or use of force in

violation of Article 2
, paragraph 4. It is certainly the main purpose of

Article 2, paragraph 6, to extend the most important function of the

Organisation: to maintain peace by taking
'

effective collective

measures
'

to the relation between Members and non-members as well

as to the relation between non-members and thus, to impose upon them

the obligation stipulated in Article 2, paragraph 4.

As to the obligations stipulated by Article 2, paragraph ,
it has

already been pointed out that it makes the status of neutrality incom-

patible with membership in the Organisation. If by Article 2,

paragraph 6, the obligation of paragraph f is imposed also on non-

Tnembers, no non-member state can with reference to its duties of

neutrality or its status of permanent neutralisation refuse to give
assistance to an enforcement action taken by the United Nations

against a Member or non-member state.

Among the obligations of the Members presented as principles of

the Organisation Article 2, paragraph 2, stipulates that all Members
shall fulfil the obligations imposed upon them by the Charter. The

question arises whether the principles referred to in paragraph 6

comprise also the principles stipulated in paragraph 2 . According to

the wording of paragraph 6, this question may be answered in the

affirmative. Then all obligations of the Members are obligations
of the

non-members
;
and there is a difference between the status ofa Member

and that of a non-member only in so far as the latter has all the

obligations but not the rights of a Member. It has only the rights
which the Charter expressly confers upon it, especially the right to

bring
'

questions
'

or '

disputes
'

before the General Assembly or the

Security Council according to Article 1 1, paragraph 2, and Article 35,

paragraph 2
,
and the right to be invited to participate without vote in

the discussions relating to a dispute under consideration by the

Security Council if the non-member is a party to the dispute, the

Security Council being authorised to lay down such conditions as it

deems just for the participation of a non-member state (Article 32).

However, there are some obligations of the Members which

hardly can be imposed upon non-members : for instance, the obliga-
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tion to bear the expenses x>f the
Organisation

as apportioned by the

General Assembly (Articles 1 7 and 1 9) ;
nor can the special sanction

provided in Article 19 for the non-fulfilment of this obligation,

suspension of the right of voting in the General Assembly, refer to

non-members since the latter have no such
right. The same holds

true for fhe general sanction stipulated by Article 6 for the persistent
violation of the principles contained in the Charter : expulsion from

the Organisation; it can not refer to non-members. For this reason

it is possible to interpret Article 2, paragraph 6, in a restrictive sense

by attributing to the phrase
'

in accordance with these principles
'

the meaning: in accordance with the principles stipulated in para-

graphs 3, 4 and . Violations of these principles may lead to the

application of the enforcement measures provided in Chapter VII if the

Security Council considers such violations as a threat to or a breach of

the peace. Consequently these measures may work as sanctions and

constitute true obligations.
This holds, it is true, also with respect

to the violation of other provisions of the Charter on the part of

Members, so that the inapplicability of the sanctions stipulated in

Articles 6 and 19 to non-members is not a decisive reason to restrict

the obligations imposed upon non-members to those stipulated in

paragraphs 3, 4 and of Article 2. But it is doubtful whether the

intention of the Charter goes so far as to authorise the Organisation to

ensure that non-member states shall act in every respect as Members are

obliged to act. If this is not the intention of the Charter the most

plausible restriction is that which results from the interpretation of

the term
*

principles
'

just mentioned.

It may seem that this interpretation finds some support in the fact

that paragraph 6 authorises the Organisation to ensure that non-member
states shall act in accordance with the principles of the Charter only
*

so far as may be necessary for the maintenance of international peace
and security.

'

This argument, however, is not correct. For the purpose
of all the obligations imposed upon the Members is directly or

indirectly the maintenance of international peace and security;
and especially the enforcement measures of Chapter VII, the most

important sanctions of almost all obligations (in so far as their violation

is considered to be a threat to or breach of the peace) are to be taken

only, according to Article 39, 'to maintain or restore international

peace and security.'

In Article 2, paragraph 6, the Charter shows the tendency to be the

law not only of the United Nations but also of the whole international

community, that is to say, to be general,
not only particular, interna-

tional law. Tne Covenant of the League of Nations had the same

tendency especially in its Articles 17 and 18, but to a much smaller

extent. The League, however, had no opportunity to realise this

tendency which is in contradiction to one of the fundamental

principles of existing international law, that an international treaty can
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impose duties and confer rights only upon the contracting parties,

that is to say, that an international treaty which is not concluded by all

the states of the world does create particular, not general, international

law. From the point of view of existing international law, the attempt
of the Charter to apply to states which are not contracting parties to

it must be characterised as revolutionary. Whether it will be

considered as a violation of the old, or as the beginning of a new
international law, remains to be seen. 9

' The Report of Rapporteur of Subcommittee
I/

1 /A to Committee I/
1 of the San

Francsico Conference which was occupied with Article 2 (U.N.C.I.O. Doc. 739,

I/i/A/i<) (a), p. 6) does not interpret paragraph 6 as imposing obligations upon
non-Members. It contains with respect to the text of this paragraph die following
statement :

' The vote was taken on the understanding that the association of the

United Nations, representing the major expression of the international
legal

community, is entitled to act in a manner which will insure the effective co-operation
of non-Member states with it, so far as that is necessary for the maintenance of

international peace and security.
'

However, in the discussion of this paragraph at

the 1 2th meeting of Committee I/i (U.N.C.I.O. Doc. 810, I/i/3<>, p. 7)
' The

Delegate of Uruguay asked for a clarification of the meaning of this paragraph. He
asked how a non-Member could be brought within the sphere of the Organisation
andhow the Organisation could impose duties upon non-Members. The Rapporteur

replied that the paragraph was intended to provide a justification for extending the

power of the Organisation to apply to the actions of non-Members, but that the

wording might have to be reconsidered if it were not clear. The Delegate of

Belgium stated that he considered this a most important provision, for the Organisa-
tion should not be paralysed by having a state invoke provisions such as the Hague

Agreements, neutrality agreements, etc. He felt that die Organisation could ignore
the claim made by non-Members because it would be the authorised expression of the

international legal community. The Australian Delegate agreed that this was a

difficult provision to enforce but that it was an essential one. The Organisation
would have to see that everything possible would be done to suppress an aggressor.

'

At the Hearings, p. 233, the representative of the Department of State inter-

preted Article 2, paragraph 6, to mean that it imposes
'

the obligations
'

to live up
to the responsibilities of the Members upon the non-Member states. A Senator who
had been a Member of the United States delegation to the San Francisco Conference

chose the formula (p. 237): non-Member states
'

are subject to the organisation's

discipline,' which amounts to the same.



CHAPTER 6

CONFLICT OF OBLIGATIONS

i. DIFFERENCE BETWEEN THE CHARTER AND THE COVENANT OF THE
LEAGUE OF NATIONS

LIKE the Covenant, the Charter contains a provision concerning
conflicts between the obligations of the Members under the

legal order

of the Organisation and other obligations of these states. But the

provisions of the Charter concerning such conflicts differ from those of

the Covenant. Article 20 of the Covenant stipulates:

1. The Members of the League severally agree that this

Covenant is accepted as abrogating all obligations or under-

standings inter se which are inconsistent with the terms thereof,

and solemnly undertake that they will not hereafter enter into

any engagements inconsistent with the terms thereof.

2 . In case any Member of the League shall, before becoming
a Member of the League, have undertaken any obligations
inconsistent with the terms of this Covenant, it shall be the duty
of such Member to take immediate steps to procure its release

from such
obligations.

Article 103 of the Charter runs as follows-

In the event of a conflict between the obligations of the

Members of the United Nations under the present Charter and

their obligations under any other international agreement, their

obligations under the present Charter shall prevail.

The first difference between Article 20 of the Covenant and

Article 103 of the Charter is that the latter refers only to conflicts

between treaty obligations, whereas the wording of the former could

be interpreted to refer to conflicts between obligations under the

Covenant and obligations assumed under treaties or other
legal

instruments. * In this respect the text of Article 103 of the Charter is

clearer than that of Article 20 of the Covenant. It is not superfluous
to note that Article 103 correctly uses the term

'

international

agreement
'

meaning all kinds of treaties, whereas the immediately

preceding Article 102 makes a distinction between
'

treaty
'

and
*

international agreement.'
8

1 The French text of Article 20 refers only to conflicts between treaty obligations.

Cf. Hans Kelsen, Legal Technique in International Law, Geneva Studies, Vol. X, No. 6

(1939), pp. 148 ff-

2 Cf. infra, p. 696.
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The second difference is that Article 103 of the Charter contains

only one provision, and this provision corresponds to the first

part of Article 20, paragraph i, of the Covenant. The provisions
of the second part of paragraph i and paragraph 2 of Article 20

of the Covenant have no equivalent in the Charter. However, it is

just the first part of paragraph i of Article 2o which, if separated
from the other parts of this Article, becomes highly problematical
from the point of view of existing international law.

2. CONFLICTS BETWEEN TREATY OBLIGATIONS TO WHICH
ARTICLE 103 REFERS

As far as conflicts between treaty obligations are concerned, conflicts

in two kinds of cases must be distinguished : (i) cases in which all the

parties to two treaties are identical, (2) cases in which some, but

not all, of the parties to two treaties are identical. If two treaties are

concluded by totally different parties, no conflict of obligations is

possible. At least one party must be common to both treaties. If

the conflicting treaties are concluded by the same contracting parties,

according to general international law the rule lex posterior derogat

priori applies.
The later treaty abrogates the earlier treaty. It is,

however, possible that a treaty establishes the contrary principle : lex

prior derogat posteriori, that is to say, that a later treaty (concluded by
the same parties) shall be null and void if incompatible with the first

treaty. This, e.g., is the meaning of a treaty concluded forever or,

what amounts to the same, a treaty declared as unchangeable and not

annulable, or as
'

eternal.' This is certainly not the meaning of

Article 103 of the Charter. Intentionally it does not refer to a conflict

between the Charter and an international agreement having the

character of an amendment to the present Charter in the sense of

Articles 108 and 109.

The wording of Article 103, however, does not correspond to its

intention. Here the use of the term
'

present
'

Charter shows one of

its undesirable effects . If
literally interpreted, it makes any amendment

impossible. For an amendment to the
*

present Charter
'

is an

international agreement other than the
'

present
'

Charter, that is the

Charter as it came into force in conformity with its Article no. With
the exception of amendments to the Charter, Article 103 refers to

international agreements concluded by states contracting parties to

the Charter, that is to say, by two or more or by all the states which

are contracting parties to the Charter, or by one or more states con-

tracting parties to the Charter on the one hand and a non-Member
state or non-Member states on the other hand. It refers to such

treaties whether they have been concluded before or after the Charter

has come into force.
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3. CONFLICTS BETWEEN OBLIGATIONS UNDER THE CHARTER AND-

OBLIGATIONS ESTABLISHED BY TREATIES CONCLUDED BETWEEN
MEMBERS

As to treaties concluded between Member states the provision of

Article 103 is superfluous. For according to general international

law, such treaty, if concluded before the Charter has come into force,

is abrogated by the Charter ;
and if concluded after the Charter has

come into force, the treaty inconsistent with the Charter is null and

void under other provisions of the Charter. For such a treaty is

an attempt to amend or abolish the Charter or parts of it in the relation

of the Members, parties to this treaty. Such effect, however, can be
reached only by an amendment to the Charter the procedure of which
is determined in Articles 108 and 109. In no other way can the

obligations
and rights of the Members stipulated by the Charter be

changed or abolished.

In contradistinction to the first part of Article 20, para-

graph i, of the Covenant, Article 103 of the Charter does not state

that, in the event of a conflict between the obligations of the Members
under the Charter and their obligations under another treaty, the

latter is to be considered as
'

abrogated
'

by the former, but that the

obligations under the Charter shall
'

prevail.' Whatever may be the

meaning of the phrase
'

the obligations under the Charter shall

prevail,' it has no importance with respect to treaties concluded

between Member states. For those treaties if inconsistent with the

Charter are abrogated by the latter, according to general international

law, when concluded before the Charter has come into force, and they
are null and void under Articles 108 and 109 of the Charter when,

concluded after the Charter has come into force.

4. CONFLICTS BETWEEN OBLIGATIONS UNDER THE CHARTER AND>

OBLIGATIONS ESTABLISHED BY TREATIES CONCLUDED BETWEEN
MEMBERS AND NON-MEMBERS.

Totally different is the case of a treaty concluded by Members of the

United Nations and non-members. Some writers on international

law maintain that the conclusion of a treaty inconsistent with a previous

treaty concluded by, partly, the same states is an
illegal

act on the part
of the state which is a party to both treaties

;
and since an

illegal
act

cannot create the legal effects intended by it, such treaty is null and

void. According to this doctrine the Charter would be non-valid in

relation to Member states which had concluded with non-members a

treaty inconsistent with the subsequently concluded Charter; whereas

in case Members enter into an inconsistent treaty with non-members

K.
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after the Charter has come into force, the first mentioned treaty would
be null and void.

However, the doctrine in question is untenable. It is doubtful

whether a state in concluding a treaty inconsistent with a treaty

previously concluded with another party violates its obligation under

international law and that the conclusion of such treaty is an
illegal

act on the part of this state. The state may conclude the later treaty
with the sincere intention to procure release from the earlier one.

This is exactly what Article 20, paragraph 2, of the Covenant pre-

supposes. Otherwise, the situation to which this provision refers

would imply that the state commits an
illegal

act in
ratifying

or adhering
to the Covenant if the latter is inconsistent with a previously concluded

treaty, and that, consequently, the Covenant is null and void in

relation to this state. Article 20, paragraph 2, of the Covenant does

certainly not share this view. According to general international law,

it is not the act of concluding a treaty inconsistent with a previous

treaty, but the nonfulfilment of this or the other treaty which is
illegal.

The act of concluding a treaty inconsistent with a previous treaty is

illegal only if the state has assumed in that treaty the obligation not to

conclude a treaty inconsistent with it. Such an obligation is stipulated
in Article 20, paragraph i, of the Covenant, but not in the Charter.

Further, it is certainly not correct that the subsequent treaty is null and

void. The nullity of the subsequent treaty can be based only on the

principle ex injuria jus non oritur, which is not an absolute principle of

positive law and which has many exceptions in national as well as in

international law. Besides, even if the conclusion of a treaty incon-

sistent with a previous treaty is an
illegal act, it is so only on the part of

a state which is a contracting party to both treaties, not on the part of

the state which is a contracting party only to the subsequent treaty. If

the nullity of this treaty is to be considered as a sanction, such sanction

is not justifiable in so far as it is inflicted upon the latter.

It is hardly possible to refute the view that, according to general
international law, both treaties inconsistent with each other are valid

and that the state contracting party to both violates the one if it fulfils

the other. The objection that this interpretation presupposes the

validity of two legal
norms which logically exclude each other, a

situation which is incompatible with the unity of the law, does not

hold. The rule of law by which the obligation to fulfil a treaty is

established stipulates, if correctly formulated: if a state party to a

treaty does not fulfil this treaty, the sanctions provided by the law may
or shall be directed against it. If two inconsistent treaties are valid,

the law provides that sanctions may be directed against the state in both

cases : when it, in
fulfilling

the one, does not fulfil the other, and vice

versa ; so that the state cannot avoid being liable to sanctions. This is

an unsatisfactory situation, but it does not imply a logical
contradiction

within the system of the law.
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$. THE OBLIGATION NOT TO ASSUME INCONSISTENT TREATY OBLI-

GATIONS AND THE OBLIGATION TO TAKE STEPS FOR RELEASE
FROM INCONSISTENT TREATY OBLIGATIONS

By a treaty a previous or subsequent inconsistent treaty may be declared

null and void. But since a treaty is valid only for the contracting

parties, such a provision cannot apply to a state which is not a party to

the treaty containing this provision.

In so far as the second part of Article 20, paragraph i, of the

Covenant refers to treaties concluded by Members of the League with

non-members after the Covenant has come into force, its provision
that the Members are obliged not to enter into such engagements
inconsistent with the Covenant is correct. The same is true with

respect to the provision of paragraph 2 obligating the Members to take

steps to procure their release from obligations inconsistent with the

Covenant if assumed before the latter has come into force. This

provision does certainly not presuppose that the Covenant, if incon-

sistent with a treaty previously concluded by a Member of the League,
is non-valid in relation to this Member because by ratifying the Coven-

ant this Member performed an
illegal

act. Article 2o, paragraph 2,

evidently presupposes that the two treaties in conflict with each other

are valid.

Article 103 of the Charter does neither stipulate the obligation of

the Members to refrain from entering into inconsistent engagements
nor the obligation to take steps to procure their release from previously
assumed obligations inconsistent with the Charter. 3 With respect to

treaties inconsistent with the Charter concluded by Members with

non-members before or after the Charter has come into force,

3 The Report of the Rapporteur of Committee IV/2 (U.N.C.I.O. Doc. 933,

1V/2/42 (2), p. 6) contains the following statement:
'

Concerning the second rule

of Article 20 of the Covenant, by which the Members undertook not to enter

thereafter into any engagement inconsistent with the terms thereof, the Committee
has thought it to be so evident that it would be unnecessary to express it in the

Charter, all the more since it would repeat in a negative form the rule expressed in

paragraph 2 of Chapter 2 of the Charter. The Committee has also considered the

desirability of including the third type of provision which is found in Article 20

of the Covenant, namely, the provision that parties are under a duty to take steps to

free themselves from
"

inconsistent obligations
"

in treaties with non-member

states. The Committee has considered that in the event of an actual conflict

between such obligations and the obligations of Members under the Charter,

particularly in matters affecting peace and security, the latter may have to prevail.

The Committee is
fully

aware that as a matter of international law it is not ordinarily

possible to provide in any convention for rules binding upon third parties. On the

other hand, it is of the highest importance for the Organisation that the performance
of the Members' obligations under the Charter in specific cases should not be

hindered by obligations which they may have assumed to non-member states. The

Committee has had these considerations in view when drafting the text. The

suggested text is accordingly not limited to pre-existing obligations between

Members.'

8(2)
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Article 103 provides exactly the same as it provides for inconsistent

treaties concluded between Members : that the obligations under the

Charter shall prevail. As pointed out, this phrase differs from that of

the first part of Article 20, paragraph i, of the Covenant, where
the term

'

abrogate
'

is used. 4 Is there a difference between the

formula : a treaty obligation
'

prevails
'

over another treaty obligation
inconsistent with the former, and the formula: a treaty establishing
an obligation

'

abrogates
*

an inconsistent obligation established by
another treaty ? If in case of two norms or, what amounts to the same

in case of two obligations inconsistent with each other, only one,
'

prevails,' the other cannot be considered as valid; that means that

the norm or obligation which does not
'

prevail
' must be considered

as
'

abrogated
*

by the treaty stipulating the obligation which
'

prevails.'
The term

*

abrogate
'

usually refers only to the subsequent norm. If a

preceding norm has the effect of invalidating a subsequent norm as

for instance a constitution an unconstitutional statute one does not

say the preceding norm
'

abrogates
'

the subsequent norm ;
one prefers

to say the preceding norm
*

prevails,' meaning that only this norm is

valid whereas the subsequent norm inconsistent with the preceding
one is not valid. However, the

legal
effect of the preceding norm

which
'

prevails
'

in relation to the subsequent norm is exactly the

same as the legal effect of a subsequent norm '

abrogating
'

the

preceding norm. Besides the principle lex posterior derogat priori,

there exists, as pointed out, an opposite principle: lex prior derogat

posteriori.

It may be that the term
'

prevail
'

instead of
'

abrogate
'

has been

chosen to cover both the invalidation by the Charter of inconsistent,

preceding as well as subsequent, treaty obligations. If so, Article 103,

superfluous with respect to inconsistent treaties concluded between

Members, is highly problematical with respect to inconsistent treaties

concluded between Members and non-members. Under existing

general international law, a treaty has not the legal capacity of invali-

dating another treaty concluded not by the same parties. Only if the

Charter, in view of Article 2, paragraph 6, is considered to constitute

a new general international law, that is to say, if the law of the United

Nations is recognised to be valid for, and applicable to, all the states of

the world, the provision of Article 103 as relating to treaties between

Members and non-members is not at variance with existing law. But

in this case it is superfluous with respect to these treaties, too. 5

The Summary Report of the 6th meeting of Committee IV/2 (U.N.C.I.O. Doc. 419
1V/2 /i 9, p. i) contains the statement that some Members of the Committee

'

felt

that the word "
abrogation

"
was too strong or that no mention of abrogation

should appear in the text.'

6 At the 1 2th meeting of Committee IV/2 (U.N.C.I.O. Doc. 873, IV/z/37 (i), p. 2)

the Australian delegation refused to accept the suggested text of Article 103
'

(i) because it had come to the conclusion . . . that on the whole it was not

necessary to insert any express provision in the Charter and that the matter cpuld
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6. SOLUTION OF TREATY CONFLICTS BY THE PRINCIPLE OF PRIORITY

OF EXECUTION OF THE PRECEDING TREATY

In order to solve the conflict between two inconsistent treaties

concluded partly by the same parties in a more adequate way than that

provided for by general international law, it has been suggested that the

state which has concluded two inconsistent treaties should be bound
to perform only the first concluded treaty and to make reparation for

the damage caused by the
illegal non-performance of the subsequently

concluded treaty. Both treaties remain valid, but a priority of

execution is established with respect to the previously concluded one.

If those who drafted Article 103 of the Charter had this solution in

mind when they chose the term
*

prevail
'

instead of
'

abrogate,' their

intention has not been expressed in a correct way. The provision
that of two inconsistent norms or obligations one shall

'

prevail
'

is

not identical with the provision that the execution of one shall take

priority over the execution of the other ; especially if it is intended

to establish by the last mentioned provision an obligation to execute

only the previously concluded treaty.

7. No ' AUTOMATIC ' ABROGATION

The Report of the Rapporteur of Committee IV/2 of the San Francisco

Conference 6 contains the following statement relating to Article 103 :

. . . the Committee has concluded that it is necessary to incor-

porate in the Charter a provision regarding inconsistency between the

obligations of Members under other treaties and under the Charter

itself, if only because the omission of such a provision could give rise

to inaccurate interpretations. Moreover, it has decided that it would
be inadvisable to provide for the automatic abrogation by the Charter

of obligations inconsistent with the terms thereof.
'

The last sentence

seems to indicate the intention to have an obligation inconsistent with

the Charter abrogated by the latter
; only an

'

automatic
'

abrogation

by the Charter should be avoided. 7
Abrogation should

'

depend upon
and be linked with the case of a conflict between the two categories of

obligations.' This statement is difficult to understand. If two

obligations are inconsistent with each other they are in
'

conflict
'

;

and non-automatic as well as automatic abrogation (or
'

exclusion ')

of one by the other is possible only in case of conflict. Perhaps it was

probably be left to the ordinary customary law of nations; (2) because in the text

proposed by the Subcommittee, obligations between Members and non-members

were dealt with on the same footing as obligations between Members themselves

a course for which there seemed at first sight to be insufficient legal
warrant.'

U.N.C.I.O. Doc. 933, IV/z/42 (2), p. S-
' The Summary Report of the 4th meeting of Committee IV/2 (U.N.C.I.O. Doc. 270,

1V/2/I4, p. i) contains the following statement:
' The sentiment was general that

obligations between Members inconsistent with the Charter should be abrogated,

although some delegations felt that the abrogation should not be automatic.'
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intended that Article 103 should operate only in case a concrete

conflict arises, that is to say, not only a conflict between obligations,
but a conflict between two states with respect to the execution of the

conflicting obligations.
8

According to the first statement of the

Report of Committee IV/2, quoted above, Article 103 has been

inserted into the Charter in order to avoid
'

automatic
'

abrogation of

obligations inconsistent with those under the Charter. But, by

inserting Article 103 abrogation is made the
'

automatic
'

effect of this

Article, instead of the automatic effect of a rule of general international

law. Abrogation is
'

automatic
'

if it is the direct effect of a general
rule of law; it is not 'automatic

'

if it is the effect of the decision of

an authority competent to apply the general rule of law to a concrete

conflict of
obligations, that is to

say, competent to ascertain the

inconsistency and to declare the obligation inconsistent with the

Charter obligation as null and void. Just this result cannot be derived

from the text of Article 103. Its provision may be applied directly

by the Members for themselves. No special organ is authorised in

this respect. Only if a dispute arises to be settled by an organ of the

United Nations, is this organ competent to apply Article 103.

8. THE MEANING OF THE TERM '

OBLIGATIONS OF THE MEMBERS '

The application of Article 103 may encounter certain difficulties with

respect to the meaning of the term
'

obligations under the present
Charter.' As pointed out in another chapter of this study,

9 the text

of the Charter is far from giving a clear answer to the question : which

are the obligations of the Members ?

Article 103 deals with possible conflicts between treaty obligations
of the Members of the United Nations . Hence it refers to the Members
in their capacity as parties to the Charter. The term

' Members of

the United Nations
'

usually means the parties to the Charter in the

narrower sense of the term, not comprising the Statute of the Interna-

tional Court of Justice. According to Article 93 of the Charter
'

All

Members of the United Nations are ipso facto parties to the Statute,'

that is to say, not only parties to the Charter in the narrower sense of

the term, but also parties to the Statute. But a non-member
'

may

The Report of the Rapporteur of Committee IV/2 (U.N.C.I.O. Doc. 933,

IV/2/42 (2), pp. y f.) states:
'

It has been deemed preferable to have the rule

depend upon and be linked with the case of a conflict between the two categories of

obligations. In such a case, the obligations of the Charter would be pre-eminent
and would exclude any others. The nature of such a conflict has not been defined,

but it would be enough that a conflict should arise from the carrying out of an

obligation of the Charter. It is immaterial whether the conflict arise because of

intrinsic inconsistency between the two categories of obligations or as a result of

the application of the provisions of the Charter under given circumstances: e.g.,

in the case where economic sanctions were applied against
a state which derives

.
benefits or advantages from previous agreements contrary to said sanctions.'

9 Cf. supra, pp. 87 ff.
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become a party to the Statute
'

without becoming a party to the Charter

or what amounts to the same a
' Member of the United Nations

'

represented in the General Assembly. Article 103 applies only to the

obligations of the parties to the Charter, not to the obligations of the

parties to the Statute not being parties to the Charter (in the narrower

sense of the term). In case of a conflict between the obligation which

a Member of the United Nations has under the Statute and the obliga-
tion under any other treaty, Article 103 applies on the condition that

the terms
'

the present Charter
'

in Article 103 are interpreted to

mean : Charter in the wider sense of the term, comprising the Statute.

In case of a conflict between the obligation which a non-member party
to the Statute has under the Statute and any other treaty obligation, the

principles of general international law relating to such conflicts apply.
There was no sufficient reason to exclude from the rule that obligations
under the Charter shall prevail over other treaty obligations, the

obligations of non-member parties to the Statute. In drafting the text

of Article 103 the existence of these obligations has probably been

overlooked. l

9. THE CHARTER AND THE PACT OF PARIS

A treaty concluded by all the Members of the United Nations prior to

the coming into force of the Charter with states that are not Members
is the General Treaty for the Renunciation of War signed at Paris on

August 27, 1928. A comparison of the contents of these two treaties

shows that no conflict exists between the obligations imposed upon the

contracting parties by the Pact of Paris and those imposed by the Charter

upon the Members. In
fulfilling

its obligations
under the Charter a

state cannot violate an obligation under the Pact of Paris since the

former goes even farther than the latter. Whereas the Pact of Paris

obliges the parties not to resort to war as an instrument of national

policy and expressly permits war against a state which has violated the

Pact which implies the case of individual and collective self-defence

1 In case a non-member state becomes a party to the Statute under Article 93,

paragraph 2 of the Charter or in case the Court is open to a state not a party to the

Statute under Article 3 j, paragraph 2, of the Statute, the application of Article 103

of the Charter to conflicts of obligations under the Charter (including the Statute)

to be accepted by the state in order to become a party to the Statute or to have access

to the Court, and obligations of this state under other international agreements,

may be desirable. The Committee of Experts of the Security Council stated in iu

report concerning the conditions on which Switzerland might become a party to

the Statute of the International Court of Justice with respect to the condition :

'

acceptance of all the obligations of a Member of the United Nations under

Article 94 of the Charter
'

that the obligations of a Member of the United Nations

under Article 94 included the
'

complementary obligations

'

arising under

Article 103 (and Article 2j). (Resolutions adopted by the General Assembly,
Doc. A/64/Add. i, p. 184.) It may be doubted whether Article 103 stipulates an

obligation of the Members. It does so only if it is interpreted to obligate th-

Members to execute only the obligations established by the Charter.
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the Charter obliges them to refrain from any threat or use of force

and permits in principle the use of armed forces only as an

enforcement action taken by the Organisation as reaction against a

threat to, or breach of, the peace and in case of individual or collective

self-defence. The Charter, it is true, restricts this right in permitting
its exercise only as long as the Security Council does not take the

measures necessary to restore the peace. But this does not imply a

conflict between the obligations under the Charter and those under

the Briand Kellogg Pact. Whereas this Pact obliges the parties only
to seek pacific settlement of their disputes, the Charter obliges them

not only to seek such settlement, but also to submit their disputes, if

not settled by means of their own choice, to an international agency
endowed with the power to settle them.

The obligation to refrain from the use of force, however, is

restricted by Articles 107 and 53 of the Charter with respect to

enemy states, that is to say, any state which during the Second World
War has been an enemy of any signatory to the Charter. The Charter

permits enforcement action against any such state. In so far as these

enforcement actions have the character of war, they are hardly

compatible with the Briand Kellogg Pact. It may be argued that the

former enemy states have violated the Pact and are, in accordance with

the Preamble of the Pact, denied the benefits furnished by it. This

argument holds only if the provision of the Preamble is interpreted
as the affirmation of the rule that a contracting party is entitled to

cancel a treaty violated by the other contracting party. If, however,
the provision of the Preamble is interpreted to be a sanction, the

situation is different. This sanction actually has been applied by

resorting to war against the enemy states, which have violated the Pact,

and once applied all provisions of the Pact are again applicable to all

the contracting parties. The Pact has never ceased to be valid for all

contracting parties. If a multilateral treaty is concluded with the

intention to create an
everlasting condition of things and if it provides

special sanctions for its violation, its violation on the part of one or the

other of the contracting parties does not entitle the other to cancel

the treaty. Violation of the treaty has no other consequences but

those provided for by the treaty itself. This interpretation of the

Briand Kellogg Pact seems to be more adequate than the one according
to which a violation of the Pact may lead to releasing the violator from

its obligations under the Pact and to outlawing this state until it adheres

again to the Pact in conformity with its provisions.
*

a If violation of the Pact of Paris is interpreted to lead to possible cancellation of the

Pact, such cancellation terminates the validity of the Pact only in the relationship

between the state which cancels the Pact and the state responsible for the violation

which is the cause of the cancellation. Resorting to war against the violator may be

interpreted to imply cancellation. But the Pact remains in force in the relationship
between the violator and the neutral states which do not cancel the Pact in relation

to -the former. Violation of the treaty does not ipso facto terminate its binding
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If it is assumed that the Briand Kellogg Pact is still in force in

relation to the former enemy states, it does not follow that Article 103
of the Charter applies, that is to say, that Articles 107 and $3 of the

Charter prevail over the prohibition of the Pact. For Article 103 is

applicable only in the event of conflict between
'

obligations
'

of the

Members, and Articles 107 and $3 do not impose obligations but only
confer rights upon the Members. The latter may or may not exercise

these rights, and may, by obligations under other engagements, be

prevented to exercise them. Article 103 does not provide that the
"*

Charter
'

prevails; it stipulates only that the
'

obligations
'

under
the Charter do prevail. Hence, the Pact of Paris may be interpreted
to constitute a restriction to the rights conferred upon the Members

by Articles 107 and $3.

force ;
it only gives the other party or parties to the treaty the opportunity to cancel

the treaty on this ground. The question as to which of the states involved in a war
has violated the Pact and which has applied the provision of the Preamble may be

answered in different ways, not only by the belligerents but also by the neutrals.

The doctrine that violation of the Pact entitles the other contracting parties to

cancel the Pact leads to absurd consequences.
That the violation, of the Pact even if it could be objectively ascertained

terminates automatically the validity of the Pact in the relationship between the

violator and all other contracting parties is the least possible interpretation, although
sometimes maintained. The consequences of this doctrine are not less absurd 'than

those of the previously mentioned one. The violator ceases to be a contracting

party. But in conformity with Article 3 of the Pact which is open for adherence,
it can immediately become again a party by a unilateral act of adherence, except if

it is one of the original contractants : Germany, the United States, Belgium, France,

Great Britain, the British Dominions, Italy, Japan, Poland, Czechoslovakia. For,

according to the wording of Article 3, the Pact is open for adherence only
'

by all

the other Powers of the world.'

According to another doctrine, outbreak of war terminates automatically the

validity of the Pact as between the belligerents only. Then the Pact may, after

peace is restored, be put into force again by special agreements between the former

enemies. But the Pact belongs just to that category of treaties which are not

terminated by the outbreak of war : treaties concluded especially for war.

A relatively well-founded view is that the Pact of Paris has altogether lost its

binding force for all contracting parties since the outbreak of the second World

War has proved its complete lack of effectiveness. But even this doctrine is

problematical because the Pact can be considered as non-effective only with respect
to those states which have violated it by an act of aggression. This, however, holds

true only with the Axis powers which represent a small minority as compared with

the United Nations, which resorted to war in full compliance with the Pact.



CHAPTER 7

WITHDRAWAL FROM THE ORGANISATION

i, THE COMMENTARY OF COMMITTEE 1/2
OF THE SAN FRANCISCO

CONFERENCE

MEMBERSHIP may be terminated against the will of the Member by

expulsion in conformity with Article 6 of the Charter. Can it be

terminated voluntarily by withdrawal from the Organisation ? In

contradistinction to the Covenant of the League of Nations, the Charter

does not contain provisions for withdrawal. Neither did the Dum-
barton Oaks Proposals contain such provisions. The subcommittee

of Committee 1/2 of the San Francisco Conference was of the opinion
that the Dumbarton Oaks Proposals deliberately omitted provisions for

withdrawal in order to avoid the weakness of the League Covenant. l

The Dumbarton Oaks Proposals intended to establish a really perman-
ent organisation.

'

The subcommittee was strongly of the opinion
that withdrawal should be impossible/ It was argued among others

that the possibility of withdrawal would give recalcitrant Members the

opportunity of securing concessions from the Organisation by

threatening to leave it.
2 Committee

1/2
voted on the question

whether withdrawal should be expressly provided for in the Charter.

Nineteen states voted affirmatively; twenty-two states, negatively.

Finally the Committee decided that no withdrawal clause should be

inserted in the Charter but
'

that its idea could be expressed by the

following text
'

which it was decided by thirty-eight votes to insert in

the report :

'

The Committee adopts the view that the Charter should

not make express provision either to permit or to prohibit withdrawal

from the Organisation. The Committee deems that the highest duty
of the nations which will become Members is to continue their

co-operation within the Organisation for the preservation of inter-

national peace and security. If, however, a Member because of

exceptional circumstances feels constrained to withdraw, and leave

the burden of maintaining international peace and security on the other

Members, it is not the purpose of the Organisation to compel that

Member to continue its co-operation in the Organisation.
It is

obvious, particularly, that withdrawals or some other forms of dissolu-

tion of the Organisation would become inevitable if, deceiving the

hopes of humanity, the Organisation was revealed to be unable to

maintain peace or could do so only at the expense of law and justice.

Nor would a Member be bound to remain in the Organisation if its

1 Cf. U.N.C.I.O. Doc. 314, 1/2/17, and the Report on the United Nations Conference

by the New Zealand Delegation, Wellington, 194^, p. 31.
2 Cf: U.N.C.I.O. Doc. 1074, V J /76 -

( .22 )
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rights
and obligations as such were changed by Charter amendment in

which it has not concurred and which it finds itself unable to accept, or

if an amendment duly accepted by the necessary majority in the

Assembly or in a general conference fails to secure the ratification

necessary to bring such amendment into effect. It is for these

considerations that the Committee has decided to abstain from recom-

mending insertion in the Charter of a formal clause specifically for-

bidding or permitting withdrawal.' 3 This commentary was included

in the report of Commission I to the plenary session of the Conference.

2. THE '

EXCEPTIONAL CIRCUMSTANCES '

According to this commentary any Member has the right of with-

drawing from the Organisation
'

because of exceptional circumstances.'

Who is competent to decide the question as to whether
'

exceptional
circumstances

'

exist ? Since the Charter does not confer this

competence upon a special organ, any Member is authorised to decide

this question for itself. That means that any Member has according
to the commentary givei% by Committee 1/2 the right to withdraw

from the Organisation whenever it deems it necessary to withdraw.

It is true that the commentary tries to explain somehow the vague
term

'

exceptional circumstance
'

in illustrating its meaning by some

examples. The first of such exceptional circumstances is that
'

the

Organisation was revealed to be unable to maintain peace or could do

so only at the expense of law and justice.' Again the question arises

as to who is competent to decide that the Organisation was unable to

maintain peace, etc., and again the answer is that any Member has the

right to decide this question. The other example of exceptional
circumstances is that a Member's

'

rights
and obligations

as such were

changed by Charter amendment in which it has not concurred.' This

is in open contradiction to Articles 108 and 109 of the Charter,

according to which amendments to the Charter shall come into force
'

for all Members of the United Nations
' when they have been adopted

by a vote of two-thirds of the members of the General Assembly or

recommended by a two-thirds vote of the General Conference and

ratified in accordance with their respective constitutional processes

by two-thirds of the Members of the United Nations, including all the

permanent members of the Security Council. The amendment is

binding not only upon the Members which have voted for it or recom-

mended it and ratified it, but also upon all the other Members. A
Member has no better right to withdraw because it is unable to accept
the amendment than to withdraw because it does no longer accept

any provision of the original Charter. That a Member withdraws from

the Organisation means if not expressed in this figurative
term that

a state terminates, in relation to itself, by a unilateral act the binding

3
Report of the Rapporteur of Committee 1/2

on Chapter III(U.N.C.I.O. Doc. 1178,

1/1/76 (2), pp. jf.).
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force of a treaty. According to the text of the Charter, there is no

difference between the binding force of the provisions of the original
Charter and the binding force of the provisions of an amendment duly

accepted in accordance with Article 108 or Article 109.

The third example : that
'

an amendment duly accepted by the

necessary majority in the Assembly or in the General Conference fails

.to secure the ratification necessary to bring such amendment into

effect,' is difficult to understand. If the amendment does not come
into effect the legal situation is unchanged. A Member which votes

for or recommends an amendment because it considers it desirable

may wish to withdraw if the amendment fails to secure the necessary

ratification;
4 but the commentary of Committee 1/2 does not restrict

the right of withdrawal to Members which voted for or recommended
the amendment and ratified it. After an amendment adopted by the

General Assembly in conformity with Article 108 or recommended by
the General Conference in conformity with Article 109 has failed to

secure the ratifications necessary to bring such amendment into effect,

every Member has according to the wording of the interpretation of

Committee 1/2 the right to withdraw. The question is only when
this right comes into existence. Since the Charter does not prescribe a

certain period of time within which an amendment is to be ratified,

and does not exclude the possibility of ratifying
an amendment even

years after its acceptance by the General Assembly or the General

Conference, it is hardly possible to fix a certain moment of time when
an amendment has failed to secure the necessary ratifications.

3. THE RIGHT OF WITHDRAWAL AND ARTICLE 2, PARAGRAPH 6

The Commentary of Committee 1/2, according to which any Member
of the Organisation has the right of withdrawing by a unilateral act,

is not quite consistent with the Principles of the Charter. For the

purpose of such withdrawal is to get rid of the obligations imposed

upon the Member by the Charter, especially those imposed by an

amendment in which the Member has not concurred. This purpose,

however, cannot be reached by withdrawal since, according to

Article 2, paragraph 6, non-members are under the obligations
established by the Charter or an amendment to the Charter just as

Members are. If the Security Council considers withdrawal of a

Member to be a threat to the peace it may, according to Article 39,

recommend to the Member to forbear from withdrawing, and, in case

of non-compliance with this recommendation, take enforcement

measures; or take enforcement measures without previous recom-

* In this sense the commentary of Committee 1/2
has been interpreted in the Hearing!

p. 240. To the question of a Senator :

'

If the United States proposed an amendment
which was vital and it was not adopted, would that be ground for withdrawal ?

'

the

representative of the Department of State answered in the affirmative.
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mendations, that is to say, the Security Council may compel the state to

remain a Member. The statement of the commentary,
'

it is not the

purpose of the Organisation to compel that Member to continue its

co-operation in the Organisation,
'

is incompatible with the possibilities

established by the wording of Article 39 of the Charter.

When the Report of Commission I embodying the commentary of

Committee 1/2 was presented in the 9th Plenary Session of the

Conference, on June 25, 1945, the delegate of the Soviet Union

placed on record its dissent from the commentary. He declared:
'

the opinion of the Soviet Delegation is that it is wrong to condemn
beforehand the grounds on which any state might find it necessary to

exercise its right of withdrawal from the Organisation. Such right
is an expression of state sovereignty and should not be reviled, in

advance, by the International Organisation May I cite as an example
of unconditional acknowledgment of this right of sovereign states

Article 17 of the Constitution of U.S.S.R., which reads as follows:
' To every Union Republic is reserved the right freely to secede from

U.S.S.R." It is common knowledge that this right is a most striking
manifestation of democracy on which the organisation of the Soviet

State is founded. The U.S.S.R. is formed on the basis of voluntary
accession. It would be still less justifiable to condemn in advance the

reasons for a state's withdrawing from the International Organisation,
which is also founded on voluntarily participation of sovereign states.

To deny or to revile such a right would be a violation of principles of

democracy and sovereignty.'

According to the opinion of the delegate of the Soviet Union, the

right of withdrawal is a consequence of the principle of democracy as

well as of the principle of sovereignty. This seems not to be the

opinion of Committee
1/2,

which in its commentary does not deduce

the right of withdrawal from the sovereignty of the Members. The

commentary speaks only of withdrawal under
'

exceptional circum-

stances.' But the Rapporteur of Commission I in the meeting of the

Commission on June 23, 194$, introduced the commentary by saying:
'

The Commission does not recommend any text on withdrawal for

inclusion in the Charter. However, the absence of such a clause is

not intended to impair the right of withdrawal, which each state

possesses on the basis of the principle of the sovereign equality of

the Members.' 6 The principle of
'

equality
'

of Members is in no

Verbatim Minutes of jth meeting of Commission I, U.N.C.I.O. Doc. 1187, 1/13.

At the 28th meeting of Committee 1/2 of the San Francisco Conference also, the

delegate of the United States declared
'

that in an organisation
of sovereign states

it was clear that all Members would possess the faculty of withdrawal. He con-

trasted such an organisation with a federal union, the Members of which did not hare
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way impaired if all the Members, large and small, do not have the

right of withdrawing from the Organisation by a unilateral act. The
same is true with respect to the principle of democracy in so far as the

principle of democracy in the relationship among states is identical

with that of equality. Only if the concept of democracy is identified

with anarchy (liberalism), that is to
say,

if only freedom is supposed
to be the basic principle of democracy, such interpretation is possible.
If Soviet Russia is a democracy, this democracy's basic principle is

certainly not freedom, but perhaps equality.

The statement of the delegate of the Soviet Union that the right of

withdrawal is the expression of the Member's sovereignty is not

confirmed by his reference to Article 1 7 of the Constitution of U.S.S.R.

The fact that the Constitution of U.S.S.R. contains an express pro-
vision conferring upon the members the right to secede is an argument

against the doctrine that this right is an expression of sovereignty. If

it were, no express provision conferring such right would be necessary ;

that the provision of Article 1 7 has been inserted into the Constitution

of U.S.S.R. shows that the authors of the Constitution were of the

correct opinion that such an express provision is necessary in order

that the Members have the right to secede. This right is not a

consequence of their sovereignty ; the Members have it because it is

conferred upon them by the Constitution to which they are subjected

and, consequently, are as parts of a state, not sovereign. In Committee

1/2 of the San Francisco Conference, the delegate of the Soviet Union

declared to be in favour of
'

a frank statement in the Charter
'

con-

cerning the right of withdrawal. 6 Such a statement is superfluous if

the right of withdrawal is a consequence of sovereignty and the

Members are, in spite of their submission to the Charter, as states,
'

sovereign.'

If sovereignty implies the inalienable right of withdrawing from

the organisation established by an international treaty to which a state

is the contracting party, then sovereignty means that a sovereign state

is bound by a treaty to which it is a party only as long as it pleases.

Sovereignty in this unrestricted sense of the term is incompatible
with any idea of international law binding upon the states. If the

concept of unrestricted sovereignty, as advanced by the delegate of the

Soviet Union, were really at the basis of the Charter, none of its

provisions would have binding force upon the contracting parties.
It

can hardly be denied that it is an essential function of the international

the faculty to withdraw. The Charter should state what rights the Organisation

possessed. It need not state what rights the Members possessed. If it were felt to

be desirable that a statement be made on the subject of withdrawal, this statement

should be in the Committee's report and should make it clear that withdrawal

would be only for a substantial reason and that states were not being invited to

leave at will.' (U.N.C.I.O. Doc. 1086, 1/2/77, R- 4-)
e Ibid.
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Organisation established by the Charter to restrict the
'

sovereignty
'

of the Members and thus to eliminate the idea of an unrestricted

sovereignty, in spite of the wording of Article 2, paragraph i,

proclaiming
'

sovereign equality
'

of the Members as a principle of the

Organisation.

j. LEGAL IMPORTANCE OF THE COMMENTARY OF COMMITTEE
1/2

The Commentary on withdrawal included in the report of Commission I

is of no
legal importance. In order to get legal effect, that is to

say,
in order to have the character of an authentic interpretation of the

Charter, the principles expounded in the commentary were to be

inserted into the text of the Charter or be made the substance of

another treaty concluded by all the states contracting parties to the

Charter, especially of a so-called additional protocol, or be formulated

as a reservation attached to the signature or to the ratification. None
of these procedures was adopted.

7 At the plenary session during
which the report of Commission I was presented to the Conference,
the leaders of the delegations were invited to vote on the Charter, the

Statute of the International Court of Justice, and the Interim Arrange-
ments, not on the report of Commission I embodying the commentary
on withdrawals. Besides, one Member of the Conference declared

expressly its dissent. 8 The agencies competent to apply and to

interpret the Charter will not be bound by the commentary embodied

in the report of Commission I. Hence, they will answer the question
as to the right of withdrawal according to general international law.

7 As to the attempt to consider the right of withdrawal from the Organisation as a

multilateral reservation known to all the signatories
before the exchange of ratifi-

cations, it should be noted that neither in the discussion at the San Francisco

Conference nor in the text of the Charter an agreement has been expressed to the

effect that the states participating in the Conference were allowed to sign or ratify

the Charter with reservations. Since the Charter is a treaty open to accession, a

reservation, in order to be valid for subsequent Members of the United Nations,

would have to be attached to the accession. None of the states which were

admitted to the United Nations under Article 4 of the Charter made a reservation

concerning the right of withdrawal.

8 After the delegate of the Soviet Union had expressed his dissent from certain

statements of the Report of the First Commission concerning the right of with-

drawal, the presiding officer declared that
'

the statement that the delegate of the

Soviet Union has made will, of course, be attached as he requests to the record of

the plenary session.' Then he continued:
'

Are there any other observations?

There being none, the Report is approved.' (The United States and the Peace.

Part 2 . Verbatim Record of the Plenary Sessions of the United Nations Conference

on International Organisation.
San Francisco April-June, I94J. P- 82 -)

There

was no voting on the Report. If it is to be considered as tacitly approved, it was

not approved unanimously. Besides, even if unanimously approved by the San

Francisco Conference, the Report of the First Commission concerning the right of

withdrawal, not being a part of the Charter, would have no legal effect.
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6. THE RIGHT OF WITHDRAWAL AND THE Clausula Rebus Sic Stantibus

It is a generally accepted opinion that an international treaty which is

concluded with the purpose of setting up an
everlasting condition of

things cannot be denounced by a contracting party if this treaty does

not provide for the possibility of unilateral withdrawal. The only

exception to this rule admitted by some writers (but not by all) is the

application of the clausula rebus sic stantibus. The question as to

whether this clausula is a part of positive international law is much
discussed. If this question is answered in the affirmative, the meaning
of the clausula is supposed to be only that

*

a vital change of circum-

stances may be of such kind as to justify a party in demanding to be

released from the obligations of an unnotifiable treaty.'
'

Vital

change of circumstances
'

means that the obligations stipulated in the

treaty imperil the existence of the party which demands to be released .

When a state is of the opinion that a vital change of circumstances has

occurred, it must first request the other party or parties to abrogate
the treaty. If such abrogation together with the suggestion to submit

the case to an international court is refused, the state may declare itself

to be no longer bound by the treaty. In case a Member of the United

Nations should intend to withdraw from the Organisation because of

a vital change of circumstances, it must request from the Organisation
to be released from Membership, and if this request is refused the

dispute should be submitted to the principal judicial organ of the

Organisation, the International Court of Justice. But there is no

provision in the Charter which authorises the Security Council or

the General Assembly to release a state from Membership, and the

International Court of Justice has no jurisdiction in a dispute between

the Organisation and a Member. The Member that wishes to with-

draw has to address its request to all the other Members of the

Organisation ;
and is allowed to exercise its right of withdrawal only

after it has waited a reasonable period of time for an answer, unless

the other Members suggest that the case be submitted to the decision

of an international tribunal. This tribunal may be the International

Court of Justice if the dispute is presented as a dispute between states
,.

not as a dispute between the Organisation as such and its Members.
In case the tribunal does not decide that a vital change of circumstances

has occurred, no right of withdrawal exists.

This analysis shows that the clausula rebus sic stantibus does neither

confer upon the Members the right of withdrawal as ah expression of

their
'

sovereignty,' nor a right to withdraw under
'

exceptional
circumstances

'

as referred to in the commentary of Committee 1/2.
'

Exceptional circumstances
'

are not at all identical with
'

vital

change of circumstances.' Especially the fact that an amendment has

been made without the consent of a Member, or the feet that an

9 Cf. L. Oppenheim, International Law, I (Sixth Ed. 1947), pp. 843 ff.
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amendment voted for by a Member has not been made, cannot be

interpreted as a vital change of circumstances of such a kind to
justify

that a party be released from Membership. For the change involved

by these facts has been foreseen by the Charter whose function it is to

establish legal stability
in spite of such changes.

l

1 The problem of withdrawal has circumstantially been discussed at the Hearings. In

open contradiction to the opinion of the subcommittee of Commission 1/2,
mentioned above, one of the chief official advisers of the United States delegation to

the San Francisco Conference declared as witness at the Hearings before the Com-
mittee :

'

It was my view from the beginning, and I so advised the United States

delegation, that under the original Dumbarton Oaks proposals, where there was no

provision either to allow withdrawal or to veto withdrawal, it followed, as a matter

of law, that there was a
right of withdrawal, the reason being that the agreement was

not of a type which in any ser.se merged the Member states into a new government
or under which they give up any of their independence. That being so, the arrange-
ment was in the nature of a joint adventure, you might say,

and i\ot one whereby the

Member states lost their independence of action in any respect by merging it and

creating a new government, as was done under the Constitution of the United

States. So it was and is my view that, quite apart from any interpretation, there

is a general right of withdrawal.' Although this expert did not use the term
'

sovereignty,
'

his opinion amounts to the same as that of the delegate of the Soviet

Union : that the right of withdrawal is an expression of the Members' sovereignty.
He referred to

'

the original statement on withdrawal,' made by a member of the

United States Delegation,
'

in a form which had previously been agreed upon with

the American Delegation . . . :

"
It is the position of the United States delegation

that there should be no amendment prohibiting withdrawal from the Organisation.
The memorandum of the repertoire of the drafting subcommittee on membership,
read on May 14, suggests that if there is no prohibition of withdrawal, and if the

Charter remains silent on this matter, any possibility of lawful withdrawal is

eliminated. That is not my view. It is my opinion that if the Charter is silent

on withdrawal, the possibility of withdrawal would have to be determined in any

particular case in the
light of the surrounding circumstances at the time

(pp. 647 f.). This statement shows that there was at the Conference a remarkable

disagreement of opinions with respect to the
legal

effect the silence of the Charter

will have on the right of withdrawal.

At the Hearings, the representative of the Department of State read the text on

the commentary of Committee 1/2.
Then a Senator stated:

'

The implication is

that a Member-Nation would not have the absolute right of withdrawal because he

must make application justifying the request for withdrawal ;
is that right ?' In

reply to this question the representative of the State Department called the attention

of the Committee to Article 2, paragraph 6 (of the Chart T); he said:
'

There

flows from that the proposition that withdrawing from the Organisation does not

relieve a state of the obligation to live up to its responsibilities stated in paragraph 6.

The right of withdrawal of course remains . . . but it has to be justified before the

community of nations.
' The representative of the State Department confirmed the

interpretation that the commentary of Committee 1/2
does not admit an

'

absolute

right of withdrawal
'

because the Member '

must make application justifying the

request for withdrawal.
' Then a Senator reminded the Committee :

' Was not the

unlimited right of withdrawal omitted, among other reasons, because in the

experience of the League of Nations that was the escape clause which prospective

aggressors always embraced ?'
; whereupon the representative of the State Depart-

ment answered:
'

This is absolutely true,' confirming the Senator's statement that
'

the unlimited right of withdrawal
'

was
'

omitted' (pp. 232 f.).

K. 9
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The Commentary of Committee 1/2 refers only to the withdrawal of
' Members '

from the Organisation, the term
' Members '

meaning
members of the community constituted by the Charter in the narrower

sense of the term, the states represented in the General Assembly.
There is, however as pointed out an organisation constituted by
the Charter in the wider sense of the term, comprising as an integral

To the question of another Senator:
' What would be the procedure, and who

would determine whether the right to withdraw had been justified ?' the representa-
tive of the State Department answered :

'

It would be like any other procedure in

the relationship between a Member state and the Organisation,' that is to say, he

did not specify the procedure, but he admitted that a certain procedure must be

followed to effectuate withdrawal. Then the Senator asked:
' Would it be

decided by the Security Council or how would it be decided ? What body would

pass on it ? Assume some nation made application to withdraw
;
who would

determine whether the reasons given were justified or not ?'
; whereupon the

representative of the State Department answered :

' You see, there is no sanction

in the Organisation to hold a state as a Member. There is a power in the Organisa-
tion to say whether or not the reasons which are advanced by the state are good and

sufficient reasons.' This means that the Organisation has the power to decide

whether a Member has or has not in a concrete case the right
of withdrawal.

Finally, the representative of the State Department declared :

'

The question of

mechanics, as to which body would handle that particular question and in what way,
was not discussed. That was left for future determination. But I did want to call

attention to the fact that in all matters relating to membership, the two organs act

concurrently.
'

At that moment, the Chairman of the Committee intervened and

propounded an opinion in direct opposition to the one until now advocated by the

representative of the State Department. This part of the Hearings is so important
that it shall be quoted at length.

The Chairman :

'

Let me ask you a question right there : Is it not true that there

is no application required if a nation desires to withdraw ? Moreover, there is no

specific procedure to be followed. The theory of the whole withdrawal proposal,
as I understand it, was that the nation affected would have to be the judge of the

circumstances which it claimed had altered its position, and the penalty would be

simply a mobilisation of world opinion as to whether its cause was a just one or an

unjust one.'

The representative of the State Department:
'

That is quite right.'

The Chairman:
' And that there was no compulsive power to keep a nation

within the League if it desired to withdraw ?'

The representative:
'

That is
right."

The Chairman :

'

It was simply a question of leaving the world to judge whether

they had adequate causes for withdrawal. They were the ones, however, to

determine whether or not their circumstances had so changed as to make with-

drawal justifiable.'

The representative:
'

That is
right.'

Later, a Senator asked :

'

In the absence of a surrender of the right of withdrawal,
would not a sovereign state retain that right ?'

The representative:
'

That is
right.'

The Chairman:
'

That was the theory we proceeded upon, was it not ?'

The representative:
* That is

right.'

The Chairman :

' We proceeded upon that theory in drafting this report of the

committee.'
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part the Statute of the International Court of Justice. This is the total

community of the United Nations, which is composed of two partial
communities: the United Nations in a narrower sense, and the

judicial community constituted by the Statute. A state may be a

member of the judicial community of the United Nations (in 1 he wider

sense of the term) without being a Member of the United Nations (in

the narrower sense of the term). The problem of withdrawal may
arise also for states which are only members of the judicial community.

The representative:
'

That is
right.'

The Chairman :

'

I sat in with the committee when that report was prepared.
A Senator to the representative :

' Then is it your answer that the Member
state has an absolute right to withdraw ?'

The representative:
'

Yes, Senator.'

The Senator :

'

Absolute ?'

The representative : 'Yes.'

The Senator: 'Unqualified?'
The representative:

'

Yes. But it is on notice that it will have to justify it.'

The Senator:
' You mean that it might incur the displeasure of the peace-

minded people of the earth ?'

The representative:
'

Yes, Senator.'

At this point of the discussion the representative of the Department of State

admitted an absolute right ofwithdrawal as consequence ofthe Members' sovereignty.
Next the effect of Article 39 of the Charter on the right of withdrawal was discussed.

A Senator asked:
'

If the Security Council found that a projected withdrawal

threatened the peace and security of the world, what would happen so far as the

nation is concerned that wanted to withdraw
;
would it be compelled to stay in or

would it be allowed to withdraw and suffer the penalties that any other nation

might suffer if it threatened the peace and security of the world ?', whereupon the

answer was:
'

That would depend upon the decision of the Security Council.'

That means that the Security Council has the power to compel the state to remain

a Member, or to allow it to withdraw and take enforcement action against it as a

non-member; which is the only correct interpretation of Article 39. The con-

sequence of this interpretation is, of course, that on behalf of Article 39 there

cannot be an absolute right of withdrawal. This was exactly the conclusion drawn

by the Senator, who said :

'

May it be fairly inferred from what you have said that

there is no such thing as a unilateral withdrawal without action by the Security
Council ?' And later :

' And it follows from that that the Security Council could

bring coercive measures to stop the withdrawal ?' The astonishing answer to this

question was :

' No
;

it could not bring coercive measures to stop the withdrawal .

What it could do is to say that,
' '

Since you are no longer a Member and since some

action of yours threatens the peace, you have got to put a stop to that action."

That it has a right to do irrespective of whether a state is one which used to be a

Member and withdraws or never was a Member, so long as it is a non-Member.'

Then the Senator asked :

'

In other words, the probable decree of the Security
Council would be to come back into the Organisation ?' Whereupon the repre-
sentative of the State Department answered :

'

Not necessarily' (pp. 234 f.). Not

necessarily; but possibly. Later, he declared:
'

I cannot imagine that a sanction

of forcing a state against its will, contrary to the official interpretation which I have

just read, would be a measure adopted by the Security Council.' But he admitted

that
'

if the fact of withdrawal itself, in the opinion of the Security Council,

resulted in a threat to peace,' it would be treated
'

like any other incident that

threatened the peace without respect to membership or whether the state came

back in or whether it did not.' That means that the Security Council may make

9(2)
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It has been completely ignored in the discussion on withdrawal at the

San Francisco Conference. The answer to the question as to whether
states which are members of the judicial community of the United

Nations, but not
' Members of the United Nations,' may withdraw

from the judicial community depends in the first place on the contents

of the conditions determined under Article 93, paragraph 2, of the

any recommendation whatever especially a recommendation to refrain from with-

drawal, or take enforcement measures
against the Member with the effect to compel

the Member to remain within the Organisation. Finally, he answered to the

question of a Senator :

' No resolution or action that the Council or the Assembly
could take could prevent the Member's withdrawal ?'

'

That would be my view
'

(p. 3 26).

On the question of withdrawal also the
legal

adviser of the Department of State

was heard by the Committee on Foreign Relations. He advocated the opinion that

any Member has the right to withdraw for certain reasons. His first statement was

this :

'

I think that the very fact that the matter was discussed and it was decided

not to incorporate a provision in the Charter with respect to withdrawal, and the

further fact that the working committee, and later, the full Commission, approved
a statement that is was not the purpose of the Organisation to compel Members to

continue in co-operation with it, shows that the Conference recognised that a state

should have the right to withdraw from the Charter. I do not think that there is

any question about the authority of a State to withdraw under the circumstances

indicated.' That means that the Members have a right to withdraw under certain

circumstances. But finally
he declared:

'

I do not think that this provision [the

commentary of Committee 1/2] places any inhibition upon a state with respect to

withdrawal' (p. 347).

In reply to the question as to the
legal

effect of the commentary on withdrawal

inserted into the Report of the Rapporteur, the
legal

adviser made the following
statement :

'

I say that for the reason that very frequently when treaties are entered

into, the parties interpret their provisions in separate documents. Sometimes they

place their interpretation in protocols annexed to the treaty. At other times they
make them in other ways, as by exchange of notes and so forth. So that here you
have, it seems to me, something that would stand on substantially an equal footing
with the Charter itself, because that question was raised and was discussed and it

was decided not to include anything in the Charter; but they agreed upon this

formula which was approved by the working committee and by the Commission.

I do not think that there is any question that any court of law would regard that as

a legal interpretation of the right of a party to withdraw.'

Then a Senator asked:
' Whether it has not. occurred to the judge that unless

some state in the process of advising ratification of this treaty expressly dissents to

that provision, that provision is a part of the agreement.' Thereupon the
legal

adviser answered:
'

I think that is a correct statement' (p. 347).

The fact that the working committee, later, the full Commission, and finally,

the Conference (without voting)
'

approved
'

the commentary on withdrawal is not

equivalent to an international treaty on this subject, all the less as the delegate of

the Soviet Union formally expressed his dissent. If
"

the Conference recognised
that a state should have a right to withdraw from the Charter,' it is difficult to

understand why a clear provision was not inserted in the Charter, as the delegate of

the Soviet Union suggested. Such provision was the more necessary as there was

evidently no agreement of opinions with respect to the legal
effect of the silence of

the Charter. At the Hearings, a Senator asked:
'

Might I suggest
that what you

[the delegation of the United States at the San Francisco Conference] attempted to

do was that, whereas you did not prevent withdrawal, you did not wish to put in
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Charter by the General Assembly on recommendation of the Security
Council, and of the conditions laid down under Article 35, paragraph 2,

of the Statute by the Security Council. Those
'

conditions
'

may or

may not confer upon the state becoming a member of the judicial

community the right of withdrawal from the community. If the

conditions referred to in Article 93, paragraph 2, of the Charter and

Article 3$, paragraph 2, of the Statute do not confer the right .of

withdrawal from the judicial community upon the states which are

only Members of this community, no such right exists, since neither

the Charter nor the Statute stipulates such
right. However, if the

interpretation of Committee 1/2 is accepted, the principles laid down
in this commentary may by analogy be applied also to the with-

drawal from the judicial community constituted by the Statute.

language that would encourage withdrawal without sufficient reason ?' The answer

was :

'

That is correct' (p. 647). If the rule concerning withdrawal formulated

by the commentary is not an encouragement there was no reason not to insert this

rule in the Charter.

Hackworth, in his
"Digest ofInternational Law, vol. V (1943), p. 299, dealing with

the question of withdrawal from a treaty, quotes the following passage from a

memorandum transmitted by Assistant Secretary Olds to Senator Lenroot in

connection with the question of the Permanent Court of International Justice:
'

. . . There is no implied right in any one party to a treaty to withdraw at will in

the absence of specific provision for such withdrawal by denunciation or otherwise

or unless another party to the treaty has violated it so substantially as to justify its

termination. While there can be no question that the United States would have

the power to withdraw from the Permanent Court at any time, still distinction

between the power to take such action and the propriety thereof can be clearly
drawn. I feel, therefore, that to avoid the possibility of future misunderstanding,
and particularly to strengthen the regard which should be had for international

agreements, an appropriate reservation should be incorporated in the resolution

by which the United States adheres to the Statute of the Permanent Court, recog-

nising and reserving the right of the United States to withdraw from the Court
'

;

and the following passage from J. L. Brierly, Law of Nations (2nd Ed., 1 936), p. 201 :

"... There is certainly no general right of denunciation of a treaty of indefinite

duration
;
there are many such treaties in which the obvious intention of the parties

is to establish a permanent state of things, for example, the Pact of Paris but

there are some which we may fairly presume were intended to be susceptible of

denunciation, even though they contain no express term to that effect. A modus

viveadi is an obvious illustration
;

treaties of alliance and of commerce are probably
in the same case.'

There can be little doubt that according to the opinion expressed in these

passages and especially in the statement quoted from Brierly 's Law of Nations, a right

of withdrawal from the. United Nations would require an express provision fn the

Charter. The Charter of the United Nations does certainly intend to establish a

no less permanent state of things than the Pact of Paris which does not contain a

provision on withdrawal. There is probably no expert in international law who
would admit that any contracting party to the Pact of Paris has a right of withdrawal.

But to the question of a Senator :

'

I do not believe that there has been anything that

you have said which conflicts with it [the above quoted statement] in any way,' the

legal adviser answered :

'

No, nothing at all' (p. 348). This answer could be

correct only if the commentary on withdrawal inserted in the Report of the

Rapporteur were an authentic interpretation of the Charter. This, however, is

not the case.
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According to Article 93, paragraph i, the
' Members of the

United Nations
'

are ipsofocto parties to the Statute and hence members
of the judicial community. Any such state is a member of two
communities : of the United Nations as constituted by the Charter in

the narrower sense of the term, and of the judicial community consti-

tuted by the Statute . Provided the
' Members of the United Nations

'

have the right of withdrawal in conformity with the commentary of

Committee 1/2, may this right be exercised only with respect to

membership in the total community or also with respect to each of the

partial communities of which the total community is comprised ? Is

it possible to withdraw as a
' Member of the United Nations,' but not

at the same time as a member of the judicial community, and vice

versa? The same question with respect to the League of Nations and

the judicial community constituted by the Protocol of December 16,

1920, was to be answered in the affirmative, at least in so far as

withdrawal from the League was possible without withdrawal from the

judicial community. If withdrawal from the judicial community was

possible at all, it was certainly possible without withdrawal from the

League. But neither the Protocol nor the adjoined Statute provided
for the possibility of withdrawal. The mutual independence of

membership in the two communities was the consequence of the fact

that the Statute of the Permanent Court of International Justice was

not an
integral part of the Covenant and the League was an international

community different from that constituted by the Statute. However,
the Statute of the International Court of Justice, although an integral

part of the Charter, is nevertheless a relatively independent instrument.

It is subject to an amendment procedure not identical with that to the

Charter. It is especially the fact that membership in the community
constituted by the Statute is possible without membership in the
'

United Nations
'

which makes the interpretation possible that a

Member of the United Nations may withdraw from the judicial

community only or from the United Nations (in the narrower sense),

remaining a party to the Statute. That it may become party to the

Statute after having withdrawn from the United Nations cannot be

doubted. If the right of withdrawal is considered to be a consequence
of the Member's sovereignty, it is hardly possible to deny that a state

may restrict the exercise of this right to any extent it likes. The
'

extraordinary circumstances
'

referred to in the commentary of

Committee 1/2 may concern only the United Nations in the narrower

sense, not the judicial community and vice versa. This is particularly
true of the two examples of extraordinary circumstances mentioned in

the Commentary. The
'

Organisation
'

may be unable to maintain

peace, but the Court may work satisfactory or the Court may become
an instrument of power policy instead of law and justice, but the
'

Organisation
'

in the narrower sense may maintain peace in a

satisfactory way. The amendment, whose acceptance or non-

acceptance according to the commentary, may be a cause of with-
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drawal, may be an amendment to the Charter in the narrower sense

or to the Statute, a fact which has been ignored by the commentary.

If the states
' Members of the United Nations

'

and at the same

time members of the judicial community constituted by the Statute

have a right of withdrawal at all, this right may be exercised with

respect to each of the two partial communities separately.



CHAPTER 8

THE ORGANS OF THE UNITED NATIONS (GENERAL REMARKS)

i .
* THE PRINCIPAL

' AND '

SUBSIDIARY
' ORGANS

CHAPTER HI of the Charter comprising Articles 7 and 8 reads as

follows :

ARTICLE 7

1. There are established as the principal organs of the

United Nations: a General Assembly, a Security Council, an

Economic and Social Council, a Trusteeship Council, an

International Court of Justice, and a Secretariat.

2. Such subsidiary organs as may be found necessary may
be established in accordance with the present Charter.

ARTICLE 8

The United Nations, shall place no restrictions on the

eligibility of men and women to participate in any capacity
and under conditions of equality in its principal and subsidiary

organs.

The two Articles contain some general statements concerning the

organs of the United Nations. These statements have rather a

theoretical than a
legal character. Article 7 pretends to give a classi-

fication of all the organs, those which are already established by the

Charter and those which may be established in the future, and an

enumeration of the former. Two kinds of organs are distinguished :

'

principal
'

and
'

subsidiary
'

organs. This distinction is supposed to

be exhaustive. It appears also -in other Articles, such as Articles 8,

22, 29. As
'

principal
*

organs are designated: the General Assembly
the Security Council, the Economic and Social Council, the Trusteeship

Council, the International Court of Justice, and the Secretariat. The
statement of Article 7, paragraph i, that the

'

Secretariat
'

is an organ
of the United Nations, is not in conformity with the provisions of the

Charter which does not organise the Secretariat as a collegiate body
able to act, like the General Assembly, the three Councils, or the

International Court. The organ designated by the term
'

Secretariat
'

is the Secretary-General. It is upon the Secretary-General, not upon
the Secretariat, that the Charter confers definite functions. Article 102,

it is true, provides that treaties shall
*

be registered with the Secretariat

and published by it.' But the functions determined by this Article

are functions of the Secretary-General, who alone is responsible for

them. The Secretariat is the office of the Secretary-General just as

the
'

Ministry
'

is the office of a cabinet minister. The members of

the staff of the Secretariat (Articles 97 and 101) are organs of the

United Nations but subordinate to the Secretary-General, just as the

( '36 )
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employees of a ministry are organs of the state but subordinate to the

cabinet minister.

The structure and procedure for the creation of the organs
mentioned in Article 7, paragraph i, are determined in other Articles

of the Charter. Their establishment by election or appointment is

mandatory. The wording
'

There are established as the principal

organs of the United Nations . . .

'

is not quite correct. For these

organs are to be established in accordance with the provisions of the

Charter by acts of Members and by acts of organs established by acts

of Members. Thus, e.g., the General Assembly, which according to

Article 9, paragraph i, consists of all the Members of the United

Nations, is to be established by the Members appointing their repre-
sentatives in accordance with Article 9, paragraph 2

;
or the Security

Council, which consists according to Article 23 of five members which
have a permanent seat, and six members elected by the General

Assembly for a term of two years. It is to be established by the five

permanent members appointing their representatives in accordance

with Article 23, paragraph 3, by the election of the six non-permanent
members by the General Assembly in accordance with paragraphs i

and 2, and by the appointment of the representatives of the non-

permanent members in accordance with paragraph 3 .

The Charter distinguishes between principal and subsidiary organs.
What is the meaning of the term

*

subsidiary
'

? The Charter does not

define this term. But in Articles 22 and 29 the General Assembly and

the Security Council are authorised each to establish
'

such subsidiary

organs as it deems necessary for the performance of its functions.'

That means that
'

subsidiary
'

organs are auxiliary organs established

for the purpose to assist the organ competent to establish them. If an

organ is competent to establish a
*

subsidiary
'

organ, it may establish

it for the performance of some or of all its functions
;
but only for the

performance of
*

its
'

functions, that is to say, the functions assigned to

it by the Charter. 1

1
During the discussion on the establishment of the Interim Cpmmittee as a subsidiary

organ of the General Assembly, the question was raised in the First Committee

whether the Interim Committee could rightly be deemed a
'

subsidiary
'

organ in

view of the general character of its terms of reference.
'

In support of the view

that the Interim Committee could not rightly be created as a subsidiary organ, the

contention was advanced that a subsidiary body is
' '

any organ created by a principal

organ whose purpose is to assist the principal organ in undertaking, under its

particular terms of reference, the examination of a determined question, and present
a report thereon to the principal organ." This view was countered with the

contention that the character of a body as a subsidiary organ under Article 7, para-

graph 2, of the Charter is determined by the limitation of its authority, not by

precise definition of the subject matter referred to it' (Doc. A/AC. iS/SC.4/3,

p. 2). The latter definition is correct, provided that by
'

limitation of its authority
'

is meant that the competence of the subsidiary organ does not go beyond the

competence of the organ by which it has been established and that the function of

the subsidiary organ is to assist the organ establishing it in the performance of the

functions assigned to the latter.
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In contradistinction to the
*

principal
'

organs, whose establishment

is mandatory, the
'

subsidiary
'

organs to which Article 7, para-

graph 2, refers, is optional. They
'

may be established
' '

as may be

found necessary.
'

Nothing substantial is said in Article 7, paragraph 2,

about the procedure through which they may be established. The
words

'

in accordance with the present Charter
'

refer to the provision
of other Articles. That means that Article 7, paragraph 2, is not a

general authorisation granted to all principal organs to establish

subsidiary organs. Subsidiary organs may be established only by acts

of definite organs or Members for the purposes determined in other

provisions of the Charter, and only if those competent to establish

them find it necessary. Only two other Articles refer expressly to

'subsidiary' organs: Articles 22 and 29 the one authorising the

General Assembly, the other the Security Council to
'

establish such

subsidiary organs as it deems necessary for the performance of its

functions.' No other
'

subsidiary
'

organs are expressly referred to

in the Charter. Hence it may be assumed that only the organs estab-

lished by the General Assembly under Article 2 2 and by the Security
Council under Article 2 9 are

'

subsidiary organs
'

within the meaning
of Article 7, paragraph 2. But it is also possible to interpret the term
'

subsidiary organ
'

to refer to any kind of auxiliary organ. Then not

only the organs established under Articles 22 and 29 but also organs
established under other Articles of the Charter may be considered to

be
'

subsidiary organs
'

within the meaning of Article 7, paragraph 2.

As to the structure of these subsidiary organs neither Article 7,

paragraph 2, nor Articles 22 and 29 contain provisions. Hence the

General Assembly and the Security Council are free in this respect.

They may establish collegiate organs or appoint a single
individual as

'

subsidiary
'

organ, and the collegiate organs may be composed of

members of the General Assembly or the Security Council respectively,
or in any other way. They may be called

'

commission
'

or
' com-

mittee
'

or
'

group
'

or otherwise. 2

As pointed out, there are provisions of the Charter authorising

organs other than the General Assembly and the Security Council to

set up auxiliary organs not designated as 'subsidiary' organs.
Article 68 provides:

The Economic and Social Council shall set up Commissions

in economic and social fields and for the promotion of human

rights, and such other commissions as may be required for the

performance of its functions.

Article 47, paragraph 4, stipulates:

The Military Staff Committee, with the authorisation of

the Security Council and after consultation with appropriate

regional agencies, may establish regional subcommittees.

2 Cf. infra, p. 141.
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If the term
4

subsidiary
'

organs in Article 7, paragraph 2, is interpreted
to mean simply auxiliary organs, the commissions to be set up by the

Economic and Social Council under Article 68 and the subcommittee

to be established by the Military Staff Committee under Article 47,

paragraph 4, may also be considered to be subsidiary organs within the

meaning* of Article 7, paragraph 2, though they are not expressly

designated by the Charter as
'

subsidiary.' The Military Staff

Committee itself is also an auxiliary organ, for Article 47, paragraph i,

provides :

There shall be established a Military Staff Committee to

advise and assist the Security Council on all questions relating
to the Security Council's military requirements for the

maintenance of international peace and security, the employ-
ment and command of forces placed at its disposal, the

regulation of armaments, and possible disarmament.

The wording:
'

There shall be established . . .

'

is not consistent

with the provision of paragraph 2 of Article 47 according to which
'

the Military Staff Committee shall consist of the Chiefs of Staff of the

permanent members of the Security Council or their representatives.'
This organ cannot be established by acts of another organ or by acts

of the Members. For it is directly established by the Charter. The

persons appointed by the governments of the United States, the

United Kingdom, France, China, the Soviet Union as Chiefs of Staff

form the Military Staff Committee without any act of making them
members of this organ being necessary or possible. Nor does the

establishment of the Military Staff Committee depend on the fact that

it is found to be necessary by the governments concerned or by the

Security Council. Hence the wording of Article 7, paragraph 2, is

not applicable to the Military Staff Committee, which cannot be

considered as subsidiary organ within the meaning of this provision.

According to Article i o i
, paragraph i

,
of the Charter, the staff

of the Secretariat
'

shall be appointed by the Secretary-General under

regulations established by the General Assembly.' Members of the

staff are auxiliary organs, of the United Nations. If the term: sub-

sidiary organs, in Article 7, paragraph 2, is understood in its wider

sense, meaning auxiliary organs, the members of the Staff of the

Secretariat are subsidiary organs within the meaning of this provision.
Article 21, paragraph 2, of the Statute of the International Court

of Justice provides :

The Court shall appoint its Registrar and may provide for

the appointment of such other officers as may be necessary.

Provided that the term Charter in Article 7, paragraph 2, is interpreted
to mean Charter in the wider sense, comprising the Statute, the

Registrar and the other officers of the Court are subsidiary organs in

the wider sense of this term.

Article o of the Statute stipulates :

The Court may, at any time, entrust any individual, body,
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bureau, commission or other organisation that it may select,

with the task of carrying out an enquiry or giving an expert

opinion.

The individuals or bodies, bureaux, commissions or other organisations
referred to in this Article are working as auxiliary organs of the Court

and, consequently, as auxiliary organs of the United Nations.

The Rules of Procedure of the General Assembly, of the Security

Council, of the Economic and Social Council and of the Trusteeship
Council authorise these organs to set up committees and commissions

as auxiliary organs. The Rules of Procedure are established by the

collegiate bodies concerned in conformity with provisions of the

Charter conferring upon them the power to adopt their own rules of

procedure (Articles 21, 30, 72, paragraph i, 90, paragraph i). Does
this power imply the competence to create auxiliary organs ? This

question may be answered in the negative as well as in the affirmative.

The negative answer may be based on the consideration that Rules of

Procedure of a collegiate body refer to the transactions within the

body; they cannot confer upon the body a power which is not

conferred upon it by its basic constitution. This interpretation may be
confirmed by the fact that the Articles authorising the General Assembly
and the three Councils to adopt their rules of procedure (21, 30,

72 (i), 90 (i) ) contain also special provisions empowering these bodies

to elect presidents. If the president of a collegiate body is an organ
of this body and the rules of procedure authorise the body to establish

auxiliary organs, the provisions of the Charter concerning the election

of presidents of the General Assembly and the three Councils would be

superfluous. So would be also the provisions of Articles 22 and 29
of the Charter conferring upon the General Assembly and the Security
Council the power to create subsidiary organs, and of Article 68

conferring upon the Economic and Social Council the power to

establish commissions. However, if it is assumed that the power to

adopt rules of procedure does not imply the power to create auxiliary

organs, the provision of Rule 27 of the Rules of Procedure of the

General Assembly authorising this body to elect seven vice-presidents
has a basis in the Charter only if the vice-presidents are considered to

be subsidiary organs within the meaning of Article 22. If the rules

of procedure cannot provide for the establishment of auxiliary organs
the creation of which is not authorised by the Charter, Rule 66 of the

Rules of Procedure of the Trusteeship Council authorising this body
to set up committees, and Rule 22 of the Rules of Procedure of the

Economic and Social Council authorising this body to setup committees

(composed of members of the Council) in addition to the commissions

(not necessarily composed of members of the Council) referred to in

Rule 68 are unconstitutional. For the Economic and Social Council

and the Trusteeship Council are not authorised by the Charter to

establish
*

subsidiary organs.' If
'

committees
'

are considered to be
*

subsidiary organs
'

and if it is assumed that only the General Assembly
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and the Security Council are authorised to establish such organs, the

committees established by these two Councils have no basis in the

Charter. They are constitutional only if the provisions of the Charter

authorising a collegiate body to adopt its own rules of procedure are

interpreted to confer upon these bodies the power to create auxiliary

organs, especially so-called
'

committees.'
'

Committee
'

in a specific sense of the term, in contradistinction

to
'

commission,' may be defined as collegiate organ composed of

members of the body by which it is established. Since the members
of the General Assembly and the three Councils are states, the

committees to be established by these bodies should be composed of

states, provided that the term
'

committee
'

as used in the Rules of

Procedure has a specific sense. But only the Rules of Procedure of

the Economic and Social Council provide that the Committees which
this Council is authorised to set up, shall be composed of members of

the Council (Rule 22), whereas no such restriction is imposed upon
the

*

commissions
'

which the Council may establish in conformity
with Article 68 of the Charter. The Rules of Procedure of the other

organs do not contain an analogous provision. The Rules concerning
the Committee on Contributions and the Advisory Committee on
Administrative and Budgetary Questions of the General Assembly may
be interpreted to mean that these committees shall be composed,

exclusively or partly, not by states, but by individuals elected for this

purpose by the General Assembly. Rule 147 designates the Com-
mittee on Contributions as an

*

expert
'

committee and Rule 148

provides that the members of this committee shall be selected, inter

alia, on the basis of
*

personal qualifications and experience,' and that
*
no two ofthe members shall be nationals of the same state .

'

Rule 1 4$
contains analogous provisions concerning the composition of the

Advisory Committee on Administrative and Budgetary Questions, and

Rule 144 provides that the members of this Committee shall include
'
at least two financial experts of recognised standing.

' No state can

fulfil the requirements laid down in these provisions. Only individuals

can fulfil these requirements. They may or may not be, at the same

time, representatives of Member states. The term
'

committee
'

is

not used in these Rules of Procedure in a specific sense. 3

If the interpretation is accepted that the provisions of the Charter

authorising the General Assembly and the three Councils to adopt their

own rules of procedure confer upon these bodies the power to create

auxiliary organs, the committees established by these bodies in

accordance with their rules of procedure may be considered to be

organs different from the
'

subsidiary organs
'

referred to in Article 7,

3 As to the question whether the presidents of the General Assembly and the three

Councils are states represented by individuals to be designated by their governments,
or individuals to be designated by the collegiate organs of the United Nations,

cf. infra, pp. ij6 f.
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paragraph 2 . It seems that this is the interpretation of the Charter

presupposed by the Rules of Procedure of the General Assembly.
After having authorised the General Assembly to establish special
committees such as the

'

General Committee
'

(Rule 33), the
*

Credential Committee
'

(Rule 24) the Rules of Procedure provide
in Rule 88:

The General Assembly may set up such committees as it

deems necessary for the performance of its functions.

Rule 90 provides for the establishment of the six
'

Main Committees/
Rule 144 for the appointment ofan

'

Advisory Committee on Adminis-

trative and Budgetary Questions,' and Rule 147 for the appointment
of a

'

Committee on Contributions.' Quite independently from

these provisions, the Rules of Procedure deal in Chapter XII with the
'

Subsidiary Organs
'

of the General Assembly. In Rule i$o,
Article 22 ofthe Charter is reproduced, and, in addition, it is provided :

' The rules relating to the procedure of committees of the General

Assembly as well as Rules 38 [concerning the participation of the

Secretary-General in the meetings of the committees] and 5$ [con-

cerning publicity of the meetings] shall apply to the procedure of any

subsidiary organ, unless the General Assembly or the subsidiary organ
decides otherwise.' Hence it must be assumed that

'

committees
'

within the meaning of these Rules of Procedure are not
'

subsidiary

organs
'

within the meaning of Article 7, paragraph 2. The establish-

ment of these committees by the General Assembly is not based on
Article 2 2

,
but on Article 2 1 of the Charter.

The Provisional Rules of Procedure of the Security Council do not

differentiate
'

committees
'

and
'

subsidiary organs.' The only Rules

referring to this matter are Rules 2 8 and 59 . Rule 2 8 reads :

The Security Council may appoint a commission or com-
mittee or a rapporteur for a specific question.

Rule 59 provides for the appointment of a committee for the purpose
to examine the applications of states for admission to Membership.
As a matter of fact, the Security Council established also other

committees, such as the Committee of Experts,- the Committee of

Good Offices on the Indonesian Question, the Commission on

Kashmir. 4

An organ can create an auxiliary organ only by delegating its

power, or part of it, to the auxiliary organ. No organ can legally

delegate power to another organ without being authorised by the

constitution to do so. The provisions of the Charter authorising
certain organs to establish other organs must be interpreted to imply
the authorisation to delegate power. It stands to reason that an organ
can delegate only the power conferred upon it by the constitution.

But how far does the authorisation to delegate power go ? May the

* Cf. infra, pp. 391 ff-
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General Assembly, empowered by Article 22 to establish subsidiary

organs for the performance of its functions, authorise such an organ
to make recommendations to the Members, or to the Security Council

or to any other person, which the General Assembly itself may make
under Article 10 or any other Article of the Charter? May the

Security Council authorise a subsidiary organ established by it under

Article 29 to perform any function conferred upon the Council by the

Charter ? The wording of Articles 2 2 and 29:
'

for the performance
of its functions

'

may be interpreted to mean : for the performance of

the functions by the General Assembly or by the Security Council

respectively. But it may also be interpreted to mean: for the

performance ofits function by the auxiliary organ. The first mentioned

interpretation may be confirmed by the meaning of the term
'

sub-

sidiary
'

organ. If this interpretation is accepted, the General

Assembly and the Security Council may confer upon a subsidiary organ

only functions to be performed in relation to the principal organ by
which the former was established; no functions to be performed in

relation to Members of other organs of the United Nations or states

or organisations outside the United Nations. If the other interpre-
tation is accepted, no such restriction applies. As a matter of fact,

the General Assembly and the Security Council have conferred upon

subsidiary organs established by them functions to be performed in

relation to Members and non-member states, as, e.g., the United

Nations Mediator for Palestine and the Committee of Good Offices in

the Indonesian question.
5 As to organs created under the Rules of

Procedure the same interpretations apply.

A special question is whether auxiliary organs established under the

Charter are authorised to create other auxiliary organs. As to

subsidiary organs established under Articles 22 and 29, again a negative
as well as a positive answer is possible. The negative answer may be

based on the fact that the provisions authorise only the General

Assembly and the Security Council, not other organs, to establish

subsidiary organs . A positive answer may be based on an interpretation

according to which the two Articles authorise the two organs to

establish not only directly but also indirectly subsidiary organs, and that

consequently the General Assembly and the Security Council may
authorise a subsidiary organ, established by them, to set up another

subsidiary organ. As to the committees established under the Rules

of Procedure of the General Assembly and the three Councils, the

situation is somewhat different. If the provisions of the Charter

authorising these bodies to adopt their own rules of procedure are

interpreted to confer upon them the power to create auxiliary organs,
the Rules of Procedure may authorise the committees to set up sub-

committees. Hence the provision of Rule 93 of the Rules of

* Cf. infra, pp. 289, 395 ff.
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Procedure of die General Assembly that
'

each committee may set up
sub-committees

'

is covered by Article 2 1 as well as by Article 2 2 of

the Charter. But the Security Council may, by a resolution taken

under Article 29 of the Charter, authorise a committee or a commission

to set up a sub-committee or a sub-commission as a
'

subsidiary organ.
' '

The Rules of Procedure of the Economic and Social Council provide
for committees (Rule 24), but not for sub-committees. Rule 64

providing for the establishment of the commissions referred to in

Article 68 of the Charter, provides also :

' The Council may authorise

commissions to set up subsidiary bodies.
1

This provision as well as

the provision of Rule 63
'

authorising the commissions and subsidiary
bodies to adopt their own rules of procedure

'

is not covered by
Article 68 of the Charter which empowers the Economic and Social

Council only to set up
'

commissions.' Although according to

Rules 24 and 64 the Economic and Social Council may have as auxiliary

organs:
'

committees,'
'

commissions
'

and
'

subsidiary bodies
'

set

up 'by commissions, Rule 28 authorises the Secretary-General or his

deputy to make statements only upon the invitation of the President of

the Council or the chairmen
'

of committees of the Council and

subsidiary bodies,' not upon the invitation of the chairmen of
'

com-
missions

'

; and Rule 52 providing for the distribution of the summary
records and relevant documents of private meetings of the Council

refers only to
'

committees and subsidiary bodies,
'

not to commissions.

It seems that in Rules 28 and 52 the term
'

subsidiary body
'

includes
1
commissions.

'

Rule 66 of the Rules of Procedure of the Trusteeship
Council authorises this Council only to

'

set up such committees as it

deems necessary
'

and to
'

define their composition and terms of

reference.' There is no express provision authorising these com-

mittees to set up sub-committees. But Rule 2 3 refers to
'

committees,
sub-committees and such subsidiary bodies as may be established by it

[the Trusteeship Council].' Also Rules 2; and 26 refer to these

sub-committees and subsidiary bodies as established by the Trusteeship
Council. Hence the establishment of

'

sub-committees
'

and
'

sub-

sidiary bodies
'

may be considered as authorised by the Rules of

Procedure. But
'

sub-committees
'

are usually committees established

by a committee, not by the main body itself; and according to the

wording ot the Rules 23, 2$, 26 and 66, only the Trusteeship Council

itself, not its committees are authorised to set up sub-committees.

The term
'

subsidiary bodies
'

can hardly mean something different

from committees and sub-committees. For the Trusteeship Council

is not authorised as the General Assembly and the Security Council

to establish
'

subsidiary
'

organs (in a specific sense of the term) or as

the Economic and Social Council
'

commissions
'

(in contra-

distinction to
'
committees '). With respect to the establishment of

auxiliary organs the legislative technique of the Charter as well as of

the instruments implementing the Charter is anything but satisfactory.

Cf. Jnfra, pp. 399 f.
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Is there a difference between '

principal
'

and
'

subsidiary
'

organs ?

A '

subsidiary
'

organ is an auxiliary organ, and the function of an

auxiliary organ is to furnish assistance to another, the principal organ.
However, among the Organs designated in paragraph i of Article 7 as
'

principal
'

organs are some which have, at least partly, the character

of auxiliary organs. This holds with respect to the Social and
Economic Council which, according to Article 60, is an auxiliary

organ of the General Assembly, and the Trusteeship Council which,

according to Article 83, is an auxiliary organ of the Security Council

and, according to Article 87, of the General Assembly. This holds

especially with respect to the Secretary-General who at least in

principle is an auxiliary organ of all the principal organs of the

United Nations. Not all the organs designated in Article 7, para-

graph i
, as

'

principal
'

organs are principal, in the true sense of the

term, or supreme organs, meaning organs not subordinated to other

organs. Ah organ is subordinated to another organ if it is
legally or

politically bound by commands of that organ. Only the General

Assembly, the Security Council, and the International Court of Justice
are supreme organs of the United Nations.

Hence the characterisation of the organs enumerated in Article 7,

paragraph i
, as

'

principal
'

organs has no specific meaning. A
legal

document such as a statute or a treaty should contain only legal pro-

visions, that is, statements by which obligations, rights, competences,
functions and the like are determined

;
it should not contain theoretical

statements such as a classification of the legal effects of the instrument.

Such classifications are the task of commentaries. As contents of a

legal instrument they are superfluous and, if not correct, misleading.

2. THE ORGANS NOT REFERRED TO IN CHAPTER in OF THE CHARTER

The classification of the organs of the United Nations made in

Article 7 is incorrect not only because the so-called
'

principal
'

organs are in truth---partly auxiliary organs, but also because the

classification presented as exhaustive is evidently not exhaustive. It

follows from previous statements that there are organs which are

neither
*

principal
'

organs enumerated in Article 7, paragraph i, nor
1

subsidiary
'

organs in the narrower sense, meaning organs established

by the General Assembly under Article 22 or by the Security Council

under Article 29. But there are organs of the United Nations which

are neither 'principal
'

organs enumerated in Article 7, paragraph i,

nor '

subsidiary
'

organs in the wider sense of the term, that is to say

auxiliary organs which '

may be found necessary
'

and hence
'

may be

established in accordance with the present Charter.' The Military
Staff Committee, as pointed out, is an auxiliary organ of the Security

Council, but not a subsidiary organ within the meaning of Article 7,

paragraph 2.

Articles 2 and 53 of the Charter refer to regional agencies which

may be considered to be at least indirectly organs of the United

K.
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Nations in so far as the Members of the United Nations are authorised

by the Charter to constitute such agencies for purposes of the United

Nations, especially to organise collective self-defence in accordance

with Article 51, and
'

to achieve pacific settlement of local disputes
'

;

and the Security Council shall
'

encourage the development of pacific
settlement of local disputes . . . by such regional agencies,' and even
*

utilise
'

such regional agencies for enforcement action
'

under its

authority.' Regional agencies are neither principal nor subsidiary

organs within the meaning of Article 7.

Chapters IX and X refer to
'

specialised agencies.' The Charter,
it is true, does not recognise these agencies as

'

organs
'

of the

United Nations. For Article 96, authorising in paragraph i the

General Assembly and the Security Council to request the International

Court of Justice to give an advisory opinion on legal questions, states

in paragraph 2 :

'

Other organs of the United Nations and specialised

agencies, which may at any time be .so authorised by the General

Assembly, may also request advisory opinions of the Court on legal

questions . . .

'

The phrasing
'

other organs and specialised

agencies
'

indicates that the latter, although treated in matters referred

to in Article 96 on the same level as organs, are not considered to be
'

organs.' However, they may be characterised at least as indirect

organs of the United Nations. For these agencies established by

intergovernmental agreements and having international responsibilities
in the fields of international economic and social co-operation which

is a purpose of the United Nations, shall, according to Article 57, be

brought into relationship to the United Nations . According to Articles

58 and 63, the activities of these specialised agencies may be
'

co-

ordinated
'

by the Economic and Social Council upon recommendations

on the part of the Organisation. According to Article 64, the

Economic and Social Council may take appropriate steps to
*

obtain

regular reports from the specialised agencies.' According to

Article 59, the Organisation shall even initiate the creation of
' new

specialised agencies required for the accomplishment of the purposes
set forth in Article .' Under Article 70 the Economic and Social

Council may make arrangements for reciprocal representation of the

agencies in the Council and of the Council in the agencies, which

implies that these international communities may become temporary
Members of the United Nations with restrictive rights.

Article 91

empowers the Trusteeship Council to avail itself of the assistance of

the specialised agencies in regard to matters with which they are

concerned. 7
According to Article 17, paragraph 3, the General

Assembly is authorised to
'

consider and approve
'

the financial and

budgetary arrangements to be made with the specialised agencies and

to
'

examine the administrative budgets
'

of the specialised agencies
with a view * to making recommendations

'

to them.

7 Cf. Infra, p. 684.
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What is the meaning of the term
'

organ
'

as used in Article 96,

paragraph 2 ? If it means only the
'

organs
'

referred to in Article 7

of the Charter, the General Assembly cannot authorise the Military
Staff Committee referred to in Article 47, or the regional agencies
referred to in Article 52, or other organs of the United Nations, of

which we shall speak later, to request advisory opinions from the

Court. Such restriction is hardly justifiable. It is, however, not

impossible to interpret the term
'

organ
'

as used in Article 96,

paragraph 2
,
to mean any individual or state and any group of individuals

or states authorised by the Charter to perform functions of the United

Nations. It is, of course, upon the General Assembly in applying
Article 96, paragraph 2, to interpret this provision.

8

According to Article 8 1
, the administration of territories placed

under the trusteeship system of the United Nations may be conferred

upon one or more states or upon the Organisation itself. If the

administering authority is one or more states, this state, or states, are

organs of the United Nations, insofar as they exercise functions of the

trusteeship system established under the authority of the United

Nations (Article 75). But they are neither principal nor subsidiary

organs within the meaning of Article j.
9

There is an organ of the United Nations established by Article 106.

This organ has to exercise the responsibilities of the Security Council

under Article 42,
'

pending the coming into force of such special

agreements referred to in Article 43 as in the opinion of the Security
Council enable it to begin the exercise of its responsibilities under

Article 42.' The organ consists of the five powers which have

permanent seats in the Security Council. The five powers, repre-
sented by their governments, form an organ of the United Nations

since their
'

joint action
'

is performed according to the express

provision of Article 106 'on behalf of the Organisation for the

purpose of maintaining international peace and security,
' which is the

main purpose of the United Nations. l

Also the General Conference to be held for the purpose of reviewing
the Charter in conformity with Article 1 09 must be classed as an organ
of the United Nations. The General Conference has to exercise a

function which is normally conferred upon the General Assembly : to

adopt amendments to the Charter. Although the function of the

General Conference is exactly the same as the just mentioned function

of the General Assembly it is designated by another term. Whereas

the General Assembly has to
'

adopt
' amendments to the Charter,

the General Conference has to
' recommend

' *

alterations
'

of the

Charter. This terminological difference has, however, no legal

importance.

8 Cf. infra, pp. s+s ff. Cf. iajra, p. 692.

1 Cf. infra, pp. 7^6 ff.

10(2)
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There are some important organs of the United Nations established

by die Statute of die International Court of Justice.

According to Article 4, paragraph i
,
of the Statute the members

of die Court shall be elected by die General Assembly and by the

Security Council from a list of persons nominated by the national

groups in the Permanent Court of Arbitration. These
'
national

groups
'
exercise an essential function in die procedure through which

a principal organ of die United Nations is created. They are estab-

lished by Article 44 of die Hague Convention for die Pacific Settlement

of International Disputes of 1907. They are organs of die United

Nations by delegation. Since some Members of die United Nations

are not represented in die Permanent Court of Arbitration, Article 4,

paragraph 2, of die Statute provides that die governments of these

Members shall appoint national groups
'

under the same conditions as

those prescribed for members of die Permanent Court of Arbitration

by Article 44 of die Hague Convention.
'

These
'
national groups

'

are established as organs of die United Nations directly by die Charter

(in die wider sense of die term).
*

In case die ordinary procedure for die election of members of die

International Court of Justice, determined in Articles 4-11 of die

Statute, does not have die result that all seats are filled. Article 12 of

die Statute provides for die appointment of a
*

joint conference
'

consisting of six members, three elected by die General Assembly,
diree by die Security Council. The joint conference has to choose

one name for each seat still vacant and to submit it to die General

Assembly and die Security Council for their respective acceptance.
The '

joint conference,' too, is an organ of die United Nations, but is

neidier one of die .principal organs enumerated in Article 7, para-

graph i, nor a subsidiary organ within die meaning of Article 7,

paragraph 2.

Finally, there may be organs of die United Nations established or to

be established by international agreements entered inqo by die United

Nations. Thus, according to Article 1 1 of die Permanent Statute of

die Free Territory of Trieste, which is an Annex (VI) to die Peace

Treaty widi Italy
and has been approved by die Security Council, die

latter has to appoint die Governor of Trieste. The Council also has

die power to suspend and to dismiss die Governor who, according to

Article 1 7 ofdie Statute, is
*

die representative ofdie Security Council.
'

There can be litde doubt that die Governor of die Free Territory of

Trieste is an organ of die United Nations. But he is neidier a

principal nor a subsidiary organ widiin die meaning of Article 7 of die

Charter. The legal basis of its establishment is Article 1 1 of die

Statute of Trieste, not Article 29 of die Charter which authorises die

Security Council to establish subsidiary organs for die performance
' of

its functions
'

; which probably means : for die performance of die

functions conferred upon die Council by die Charter. *

Cf. Ujfn, pp. 466 ff. Cf. iafra, pp. 82; ff.
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3.
' ORGAN ' AND ' MEMBER '

The term
*

organ
'
as used in Chapter III of the Charter refers to the

concept of organ in a specific and narrower sense meaning an individual

or a body of individuals exercising the function of a community

according to the principle of division of labour. The term is used to

differentiate
'

organ
'

and
* member.

'

However, in a wider sense of

the term, anymember ofa community is its organ meaning an individual

or a body of individuals determined by the legal order, constituting the

community, to execute or to create the norms of this order. Thus,

e.g. , any Member of the Organisation is an organ of the United Nations

in so far as it participates in the -amendment procedure determined in

Articles 108 and 109 by ratifying the decision adopted by the General

Assembly or the General Conference ; the United States of America,
in receiving, under Article no, paragraph 2, the ratifications of the

Charter deposited with its Government by the other signatories and

notifying them and the Secretary-General of each deposit, in drawing

up a protocol of the ratifications deposited under paragraph 3 of

Article no, and communicating copies thereof to all other signatories,
acted as an organ of the United Nations; any state which, authorised

by Article 3 1 of the Statute of the Court, chooses a person to take part
as a judge in the deliberation and decision of the International Court

of Justice in a particular case, is an organ of the United Nations, for it

participates in the creation ofone of its principal organs . Any Member
of the United Nations is an organ of this organisation when it partici-

pates in an enforcement action taken by the Security Council under

Article 41 or 42. However, the Charter in referring to functions of

the Organisation or
'
its organs

'

does not refer to die acts of its

Members. If a Member state or non-Member state, invited under

Article 31, 32 or 44, participates in the discussion or decision of the

Security Council, it functions as an organ of the United Nations,

although the Charter does not characterise its function in this way.

4. STATES AND INDIVIDUALS AS ORGANS (INDIRECT AND DIRECT

INTERNATIONAL ORGANS)
Since Article 7, paragraph i, has a purely theoretical character and

paragraph 2 of this Article is in itself not applicable, Article 8 seems

to be the only provision of Chapter III which has a legal effect. This

Article provides that the Organisation
'

shall place no restrictions on
the

eligibility of men and women to participate in any capacity and

under conditions of equality in its principal and subsidiary organs.'
In interpreting this provision we must take into consideration that there

are two different kinds of international organs : organs which are states

or composed of states, and organs which are individuals or composed
of individuals. An organ of the United Nations which is a state is,

e.g., the administering authority of a trust territory according to

Article 8 1
; organs of the United Nations which are composed of

states are, e.g., the General Assembly, the three Councils, the
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Military Staff Committee. Organs of the United Nations which are

individuals are, e.g., the Secretary-General, the Members of the staff

of the Secretariat, the Registrar of the International Court of Justice
and the other officials of the Court; organs of the United Nations

which are composed of individuals are, e.g., the International Court

of Justice. The subsidiary organs to be established by the General

Assembly under Article 22 and by the Security Council under

Article 29, the commissions to be set up by the Economic and Social

Council under Article 68, the committees to be set up by the General

Assembly, the Security Council and the Trusteeship Council under
their Rules of Procedure, the regional subcommittees to be established

by the Military Staff Committee under Article 47, paragraph 4, may
be composed of states or of individuals. Since all social functions are

acts ofindividual human beings and can be performed only by individuals,

the functions determined by international law, too, can be performed
only by individuals. The statement that an international organ is a

state, or is composed of states, means that the creation of the organ
is to be carried out in two stages ; the first stage is to designate a state

or several states for a certain function. This stage is directly deter-

mined by general or particular (contractual) international law. The
second stage is to designate the individual or the individuals who are

to represent the state or states in performing the function. As a rule,

this stage is not directly, but indirectly, determined by international

law. The designation of the individual or individuals by whom the

states are to be represented is, normally, delegated by international

law to these states, that is to say, to their national legal order. This

is the case, e.g., with respect to the representation of the Members
on the General Assembly or the Security Council. But exceptionally
the individual who has to perform the function determined by
international law, that is to say, to function as international organ, may
be directly determined by international law. This is the case, e.g.,

with respect to the appointment of the Secretary-General and the

members of the staff, the election of the members oi the Court, the

appointment of the Registrar and the other officers of the Court.

The statement that an international organ is a state, not an indi-

vidual, means that international law only indirectly determines the

individual who is to perform the function as an organ. Only
individuals can be organs of national or international law or what

amounts to the same organs of a community constituted by law.

That individuals may be direct or indirect organs of an international

community means, if correctly formulated, that individuals are

normally indirect, and exceptionally only direct, organs of inter-

national communities. This is the consequence of the general

principle that states are subjects of international law, which principle

really means that international law only indirectly determines the

individuals whose behaviour is the contents of the duties and rights
established by international law, in delegating the states, that is the



The Organs of the United Nations (General Remarks)

national legal orders, to determine these individuals. However,

subjects of law are not only subjects of the duties and rights, but also

subjects of the competences established by the law. Subjects of

competences are organs. Just as the principle that subjects of

international duties and rights are states has exceptions, that is to say,
that there are exceptionally norms of international law which directly
determine the individuals whose behaviour forms the contents of the

duties and rights established by international law, so there are excep-
tions to the principle that international organs are states. There are

rules of international law by which the individuals who are to perform
an international function are directly determined so that it is not

necessary to have them designated by acts of the states authorised to

this effect. This can be done by indicating the name of the individual

in the text of the treaty by which the international organisation is

established. No act of appointment or election on the part of an

already established international organ is necessary. In this way the

first Secretary-General of the League of Nations was appointed (Annex II

to the Covenant ofthe League ofNations). In case international organs
are to be created by other international agencies, already established,

these agencies may be authorised by the treaty, constituting the

international organisation, to designate directly individuals as organs.
In contradistinction to the Covenant of the League of Nations, the

Charter authorises in Article 97 the General Assembly to appoint, on

the recommendation of the Security Council, the first, and all

subsequent, Secretaries-General. An individual directly appointed or

elected by an international organisation (through its organ) for the

purpose to function as its organ is not the representative of a member
state in its capacity as partial organ of the community and thus only

indirectly an organ of the international community ;
it is directly an

organ of this community. The correct characterisation of the two
kinds of international organs is not: organs which are states, and

organs which are individuals, but: individuals who are indirect, and

individuals who are direct international organs.

If the members of a collegiate organ are states represented by
individuals to be designated by the governments of these states, it may
happen that not all the states members of the collegiate organ designate
their representatives. Then the question arises whether the organ
can work constitutionally. The answer to this question depends on

the way in which the composition of the organ is determined. If the

membership of definite states is mandatory, the fact that one of the

members does not designate its representative has the effect that the

organ concerned is not constitutionally established. But the member-

ship of all or some of the states which compose the organ may be only

optional. Then the fact that a state whose membership is optional

does not designate a representative has no effect on the constitutionality

of the organ.
4

4 Cf. infra, pp. i6j, 174, 176.
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. THE SCOPE OF ARTICLE 8

Article 8 lays down a prohibition: to place no restrictions on the

eligibility of men and women to participate in the organs of the

United Nations. To place restrictions on the
eligibility

of individuals

means to stipulate by a law-making act that individuals of a certain kind

are not
eligible.

Article 8 refers to a law-making function of the

Organisation, to the establishment, by the organs of the United

Nations, of rules concerning the election or appointment of other

organs.* Article 8, it is true, refers only to the 'principal and

subsidiary organs
'

of the United Nations and hence may be interpreted
to apply only to organs mentioned in Article 7, paragraph -i, and the
*

subsidiary organs
'

to be established by the General Assembly under

Article 22 and by the Security Council under Article 29, since no

other
*

subsidiary
'

organs are referred to in the Charter. If,

however, the term
'

subsidiary organs
'

in Article 8 is interpreted to

mean any auxiliary organ, then Article 8 may apply to all the organs of

the United Nations.

The rules of the Charter concerning the composition of the organs
established by, or to be established in accordance with, the Charter

such as the provisions concerning the composition of the General

Assembly, the Security Council, the Economic and Social Council,

die Trusteeship Council, the Military Staff Committee, the Interna-

tional Court of Justice, and the rules concerning the appointment of

the Secretary-General do not contain any restriction of the kind

prohibited in Article 8. Such restrictions to be operative in the

creation of these organs could be established only by amendments to

the Charter. Only by an amendment to Article 9, paragraph 2, or

Article 23, paragraph 3, for instance, could women be excluded from

representing a Member in the General Assembly or in the Security
Council. The General Assembly, in adopting its rules ofprocedure
evenwithout the prohibition ofArticle 8 has not the power to restrict

the representation of Members elected by the General Assembly for

non-permanent membership in the Security Council to males.

Besides, the question as to by whom a state is to be represented in the

General Assembly or the Security Council is no concern oi the

Organisation but of the states. According to the Charter, states, not

individuals, are members of these two organs ; the same is true of the

Economic and Social Council and the Trusteeship Council. For this

reason, the provision of Article 8 does not apply to the representation
on these organs. The provision is not binding upon the Members,
but upon the Organisation.. It reads: 'The United Nations shall

For instance Regulation 10 of the Provisional Staff Rules, Annex n to the Resolution

of the General Assembly concerning the Organisation ofAt Secretariat (Doc. A/64,

p. 1 8), which runs as follows:

Men and women are equally eligible for all posts in die Secretariat.
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place no restrictions etc.* The term
'

United Nations
'
is ambiguous

and may mean, not the Organisation, but its Members. But in

Article 8, the
'

United Nations
'

to which the words
'

its principal and

subsidiary organs
'

refer can mean only the Organisation, since these

organs are organs of the Organisation.

Members of the Military Staff Committee, too, are states, but die

Charter determines that these states must be
represented by their

Chiefs of Staff or their representatives. A state excluding by a

legislative act women from this function would not violate Article 8

of the Charter. The '

subsidiary organs
'

to be established under

Article 22 by the General Assembly, under Article 29 by the Security

Council, the commissions to be set up under Article 68 by die

Economic and Social Council, the committees to be set up by the

General Assembly, the Security Council and the Trusteeship Council

under their Rules of Procedure and the regional subcommittees to be

established by the Military Staff Committee under Article 47, para-

graph 4, may be composed of states or of individuals to be determined

by the bodies competent to create these
organs.

If the members of

these organs are states Article 8 does not apply* Individuals are to be

appointed or elected by organs of the United Nations as Secretary-

General, members of the staff of the Secretariat, members of the

International Court of Justice, as Registrar or other officers of the

Court. The rules determining the appointment of the Secretary-
General are laid down directly in Article 97 of the Charter; die rules

concerning the election of the members of the Court in the Statute.

To guarantee men and women equal access to these functions,

Article 8 was not necessary since only by a change of the rules laid

down in the Charter or the Statute a restriction on eligibility
could be

established, and such change is possible only by an amendment to the

Charter or the Statute. Such amendments however are not excluded

by Article 8, since Article 8 itself can be amended in accordance with

the provisions of Articles 108 and 109 of the Charter.

The prohibition of Article 8 is applicable only to the adoption, by
the organs of the United Nations, of rules regulating

the designation of

individuals as direct organs of the United Nations. These are the

provisions to be laid down in the Rules of Procedure of the General

Assembly and of the three Councils concerning the establishment of

committees, the provisions to be laid down in the Rules of Procedure

of the Economic and Social Council concerning die establishment of

commissions referred to in Article 68, the regulations to be established

by the General Assembly for the appointment of the staff of the

Secretariat referred to in Article 101, and the rules to be laid down by
the International Court of Justice concerning the appointment of the

Registrar and other officers of the Court in conformity with Article 2 1 ,

paragraph 2, of the Statute. In establishing all these rules the organs
of the United Nations are bound by die prohibition of Article 8.
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6. COMPETENCE OF AN ORGAN AS RIGHT OR AS DUTY

The competence of an organ may be established by a
legal order in two

different ways : the organ may be authorised to exercise the function

determined by the legal order so that it depends on the organ's
discretion to exercise or not to exercise the function; or the organ

may be obliged to exercise the function. It might seem at first sight
that the Charter applies both methods to confer competences upon
the organs of the United Nations, in stipulating one time the organ
'

may,' the other time, the organ
'

shall
'

perform a certain function.

But the function determined by the
legal

order is the content of a
legal

obligation only if the legal order provides a sanction for the non-

performance of the function . Such sanctions are practically impossible
if supreme organs or collegiate organs are involved, especially organs

composed of states such as the General Assembly or the various

Councils of the United Nations. As a matter of fact the Charter does

not provide sanctions to be directed against any organ of the United

Nations, whether state or individual. Hence it makes no legal
difference whether the Charter stipulates that an organ

'

may
'

or that

an organ
'

shall
'

perform a definite function. In both cases the organ
is

legally only authorised, not obliged (in the strict sense of the term)
to act as determined by the Charter. The same is true with respect
to the terms

'

responsibility
'

and
*

duty
'

by which the Charter some-

times designates the functions conferred upon organs, as for instance

in Article 13, paragraph 2, and Articles 24, 60, 73, 100.

That the use of the terms in question does not constitute a legal

obligation of the organ to perform the function does not mean that it

may have no effect at all. In case the Charter stipulates that an organ
*

shall
'

perform a certain function, the organ will certainly consider

itself to be morally and politically bound to act as prescribed by the

Charter; and if it is an auxiliary organ and the function is to be

performed for the benefit of a principal organ, as for instance, to-

submit a report to the latter, it may be assumed that the principal

organ is authorised to order the auxiliary organ to perform the function.

Such order again, it is true, does constitute only a moral-political, not

a
legal, obligation ; but the use of the term

*
shall

'

in determining the

function of an auxiliary organ may be interpreted to imply the power
of the principal organ to issue such an order. In case the Charter

merely stipulates that the auxiliary organ
*

may
'

perform a function

for the benefit of a principal organ, it could be doubted whether the

latter is authorised to order its performance (as for instance, the

General Assembly with respect to reports of the Economic and Social

Council on certain observations referred to in Article 64, paragraph 2).



CHAPTER 9

THE GENERAL ASSEMBLY

i. ORGANISATION

ARTICLE 9 of the Charter runs as follows :

1 . The General Assembly shall consist of all the Members
of the United Nations.

2. Each Member shall have not more than five repre-
sentatives in the General Assembly.

Members of the General Assembly are states, but states represented

by individuals. Consequently the General Assembly consists of the

representatives of the Members of the United Nations. In this respect
the text of Article 3, paragraph i, of the Covenant:

' The Assembly
shall consist of Representatives of the Members of the League,' is more

adequate than that of Article 9, paragraph i
, of the Charter. To say :

The General Assembly consists of representatives of the Members of

the United Nations amounts to the same as to say: the General

Assembly consists of the representatives of all the Members of the

United Nations. The word '

all
'

in paragraph i of Article 9 is

redundant.

In the General Assembly the principle of equality of the Members
is

strictly observed. According to Article 18, paragraph i, each

Member great or small has only one vote, and each vote has the

same weight. Each Member may have not more than five repre-
sentatives. In the Assembly of the League of Nations the Members
were allowed to have only three representatives.

1 The Charter does

not provide for alternates or advisers of the representatives.
But the

Member states may replace at any time the individual, appointed

representative, by another individual in conformity with Article 9,

paragraph 2. The Member state may appoint alternates and advisers,

but only the representatives are organs of the United Nations and at

the same time organs of the Member state. Alternates and advisers

are not organs of the United Nations though organs of their states.

Since a Member may be represented by five individuals but has only
one vote, organisation of its representatives as an acting body is

1 At the 2nd meeting of Committee D/i of the San Francisco Conference
'

it was

maintained the number of delegates in the Assembly should be limited to one for

each member in order to make the General Assembly less cumbersome, and to

protect the small nations who could not properly afford to send three or four

delegates to the Assembly but might feel obliged to do so for reasons of prestige.

In support of the view that each country should have several delegates, it was argued
that this would enable members to obtain the advantages of consultation and division

of work, and also to have in their representation in the Assembly various shades of

political opinion.' (U.N.C.I.O. Doc. 211, H/i/6.)

( 155 )
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necessary. Such organisation may be achieved by authorising one of

them to act on behalf of all as a chairman, for instance especially in

case of voting. That the text of the Charter does not contain such

provision is all the more regrettable as it is doubtful whether the

authorisation of the General Assembly to adopt its own rules of

procedure (Article 21) implies the power of the General Assembly to

authorise the Member states to appoint, as organs of the United

Nations, alternates and advisers, and to designate as chairman one of

the representatives referred to in Article 9, paragraph 2. This has

actually been done by the Rules of Procedure of the General Assembly.
These Rules run as follows :

RULE 2 1

The delegation of a Member shall consist of not more than

five representatives and five alternate representatives, and as

many advisers, technical advisers, experts and persons of similar

status as may be required by the delegation.

RULE 2 2

An alternate representative may act as representative

upon designation by the Chairman of the delegation.

RULE 23

The credentials of representatives, and the names ofmem-
bers of a delegation shall be submitted to the Secretary-General
if possible not less*than one week before the date fixed for the

opening of the session. The credentials shall be issued either

by the Head of the State or Government or by the Minister for

Foreign Affairs.

Since the General Assembly is a body of individuals it must have

organs. In this respect the Charter provides in Article 2 1 : that the

General Assembly shall have a President elected by the General

Assembly for each session. This provision is very vague. Must the

President be elected from among the members of the General Assembly
or is the General Assembly free to elect any personality whatever, as it

is free in the appointment of a Secretary-General ? If the President

must be elected from among the members of the General Assembly, is

the latter authorised to elect a certain individual, representative of a

Member in the General Assembly, or have the words
'

elect its

President
'

the same meaning as the provision that the General

Assembly shall elect members of the Security Council, or of other

collegiate organs of the United Nations, namely that the General

Assembly shall determine the state whose representative shall perform
the function of President during one session, the government of this

state being authorised to determine the individual, as it is authorised to

determine die individuals by whom it is to be represented indie
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General Assembly, Security Council and other collegiate organs of the

United Nations ? If so, is the government entitled to nominate for

the function of President of the General Assembly any individual it

pleases or is the government bound to nominate only one of those by
whom it is represented in the General Assembly, so that the individual

who performs the function of President is included in the five indi-

viduals by whom a Member may be represented in the General

Assembly ? May the government of the state on which the Presidency
is conferred for the term of a session replace its representative during
the term as it may do so with its representative in the General Assembly
or in another collegiate organ of the United Nations ? All these

questions are not answered by the provision of Article 2 1 ofthe Charter.

They may be answered by the Rules of Procedure of the General

Assembly which the latter is authorised by the same Article to adopt.
The Rules of Procedure of the General Assembly provide :

RULE 27

The General Assembly shall elect a President and seven Vice-

Presidents, who shall hold office until the close of the session

at which they are elected. The Vice-Presidents shall be

elected, after the election of the Chairmen of the six Main
Committees referred to in Rule 90, on the basis of ensuring the

representative character of the General Committee.

In authorising the General Assembly to elect seven Vice-Presidents die

Rules of Procedure go beyond the Charter, which authorises the

Assembly only to elect a President. The question as to whether

Article 21 or Article 22 of the Charter confers upon the General

Assembly the power of establishing the office of Vice-President has

been discussed in another connection. * The provision that the Vice-

Presidents shall be elected after the election of the Chairmen of the

six Main Committees on the basis of ensuring the representative
character of the General Committee, can be understood only in

connection with the provision of Rule 33, which runs as follows:

The General Committee shall consist offourteen members no
two of whom shall be members of the same delegation, and

shall be so constituted as to ensure its representative character.

It shall comprise the President of the General Assembly, who
shall preside, the seven Vice-Presidents and the Chairmen of

the six Main Committees.

To the question whether the election of a President refers to a

Member state or to a definite individual, the Rules of Procedure give
no direct answer. But Rule 26 stipulates:

At the opening of each session of the General Assembly the

Chairman of that delegation from which the President of the

* Cf. atpra, p. 140.
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previous session was elected shall preside until the General

Assembly has elected a President for the session.

This provision presupposes that the President is to be elected
'

from a

delegation.' However, the Rules of Procedure do not contain an

express provision to this effect
;
nor a provision that only the chairman

of a delegation can be elected President. But Rule 32 provides:

The President, or Vice-President acting as President, shall

not vote but shall appoint another member of his delegation to

vote in his place.

This Rule presupposes that only that member of a delegation who is

empowered by his government to cast the vote of the Member state

he represents, and to authorise other members of his delegation to

exercise this function, may be elected President or Vice-President. It

is probably the chairman of a delegation who has this power. Instead

of providing it expressly, the Rules of Procedures only presuppose that

a Member state is to be elected to the Presidency or Vice-Presidency

by electing the chairman of its delegation to this function. 3

The main functions of the President are determined by Rule 3 1 :

In addition to exercising the powers which are conferred

upon him elsewhere by these rules, the President shall declare

the opening and closing of each plenary meeting of the session,

shall direct the discussions in plenary meeting, ensure obser-

vance of these rules, accord the right to speak, put questions
and announce decisions. He shall rule on points of order, and,

subject to these rules, shall have complete control of the

proceedings at any meeting and over the maintenance of order

thereat.

The Rules of Procedure stipulate further:

RULE 28

If the President finds it necessary to be absent during a

meeting or any part thereof, he shall appoint one of the Vice-

Presidents to take his place.

3 Even before adopting the Provisional Rules of Procedure the General Assembly, at

its ist meeting on January 10, 1946, elected a President. In this election the

Provisional Rules, not yet adopted by the General Assembly, were applied. One
of the representatives of Belgium was elected President of the Assembly ; but the

minutes of the meeting do not show that he was elected in his capacity as a repre-
sentative of a member of the General Assembly. At its 3rd meeting the General

Assembly elected seven Vice-Presidents. The representative of the Netherlands

proposed
'

that the first delegates of the following countries be elected Vice-

Presidents : China, France, the Union of South Africa, the Union of Soviet Socialist

Republics, the United Kingdom, the United States of America, and Venezuela.'

The proposal made by the representative of the Netherlands was adopted by acclama-

tion. In this case it was clear that not individual persons but representatives of

members of the General Assembly were elected. (Journal of the General Assembly,
No. 3, pp. j+ff.)
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RULE 29

A Vice-President acting as President shall have the same

powers and duties as the President.

RULE 30

If the President is unable to perform his functions, a new
President shall be elected for the unexpired term.

Pursuant to Articles 2 1 and 2 2 of the Charter, the Rules of Procedure

provide :

RULE 88

The General Assembly may set up such committees as it

deems necessary for the performance of its functions.

RULE 93

Each committee may set up sub-committees, which shall

elect their own officers.

According to the Rules of Procedure there are two kinds of Com-
mittees: Main Committees and other Committees. Rules 90 and 91

stipulate :

RULE 90

The Main Committees of the General Assembly are :

(1) Political and Security Committee (including the

regulation of armaments) ;

(2) Economic and Financial Committee;

(3) Social, Humanitarian and Cultural Committee;

(4) Trusteeship Committee (including Non-Self-Governing

Territories) ;

(5) Administrative and Budgetary Committee; and

(6) Legal Committee.

RULE 91

Each Member may be represented by one person on each

Main Committee and on any other comir Ittee that may be

constituted upon which all Members have the right to be

represented. It may also assign to these committees advisers,

technical advisers, experts or persons of similar status.

RULE 92

Upon designation by the Chairman of the delegation,

advisers, technical advisers, experts or persons of similar status

may act as members of committees. Persons of this status shall

not, however, unless designated as alternate representatives
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be eligible
for appointment as Chairmen, Vice-chairmen

or Rapporteurs of committees or for seats in the General

Assembly.

An important committee of the General Assembly, the General Com-
mittee mentioned above, is not among the Main Committees. Its

function is determined as follows :

RULE 3

The General Committee shall at the beginning of each

session consider the provisional agenda, together with the

supplementary list, and shall .make a report thereon to the

General Assembly. It shall consider requests for the inclusion

of additional items in the agenda and shall report thereon to

the General Assembly. It shall assist the President and the

General Assembly in drawing up the agenda for each plenary

meeting, in determining the priority of its items, and in the

co-ordination of the proceedings of all committees of the

General Assembly. Finally, it shall assist the President in the

general conduct of the work of the General Assembly which
fells within the competence of the President. It shall not,

however, decide any political question.

RULE 36

A Member of the General Assembly which has no repre-
sentative on the General Committee, and which has requested
the inclusion of an item in the agenda, shall be entitled to

attend any meeting of the General Committee at which its

request is discussed, and may participate, without vote, in the

discussion of that item.

RULE 37

The General Committee may revise the resolutions adopted

by the General Assembly, changing their form but not their

substance. Any such changes shall be reported to the General

Assembly for its consideration.

A committee not mentioned among the Main Committees is the

Credentials Committee, regarding which Rule 24 stipulates :

A Credentials Committee shall be appointed at the*

of each session. It shall consists of nine members.
who shall be appointed by the General Assembly on the

proposal of the President. The Committee shall elect its own
officers. It shall examine the credentials of representatives
and report without delay.

Two other committees to be established by the General Assembly,

according to the Rules of Procedure, are the Advisory Committee on.
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Administrative and Budgetary Questions, and the Committee on

Contributions. *

RULE 144

The General Assembly shall appoint an Advisory Committee
on Administrative and Budgetary Questions (hereinafter called

the
'

Advisory Committee '), with a membership of nine,

including at least two financial experts of recognised standing.

RULE

The members of the Advisory Committee, no two ofwhom
shall be nationals of the same State, shall be selected on the

basis ofbroad geographical representation, personal qualifications
and experience, and shall serve for three years corresponding to

three financial years, as defined in the regulations for the

financial administration of the United Nations. Members shall

retire by rotation and shall be eligible for reappointment. The
two financial experts shall not retire simultaneously. The
General Assembly shall appoint the members of the Advisory
Committee at the regular session immediately preceding the

expiration of the term of office of the members, or, in the

case of vacancies, at the next session.

RULE 146

The Advisory Committee shall be responsible for expert
examination of the budget of the United Nations, and shall

assist the Administrative and Budgetary Committee of the

General Assembly. At the commencement of each regular
session it shall submit to the General Assembly a detailed report
on the budget for the next financial year and on the accounts of

the last financial year. It shall also examine on behalf of the

General Assembly the administrative budget of specialised

agencies and proposals for financial and budgetary arrangements
with such agencies. It shall perform such other duties as may
be assigned to it under the regulations for the financial

administration of the United Nations.

RULE 147

The General Assembly shall appoint an expert Committee

on Contributions, consisting of ten members.

4 As to die composition of these committees, cf. supra, p. 141. When a member of

these two committees, who was a representative of Czechoslovakia, was dismissed

by his government from this office, the question arose whether as a result of this

act he also lost his quality as member of die two committees. By a decision of die

General Assembly adopted at its ifist meeting die question was decided in die

negative. Cf. United Nations Bulletin, Vol. j, pp. 174 f.

K. II
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RULE 148

The members of the Committee on Contributions, no two
ofwhom shall be nationals ofthe same State, shall be selected on
the basis of broad geographical representation, personal

qualifications and experience, and shall serve for a period of

three years corresponding to three financial years, as defined in

the regulations for the financial administration of the United

Nations. Members shall retire by rotation and shall be eligible
for reappointment. The General Assembly shall appoint the

members of the Committee on Contributions at the regular
session immediately preceding the expiration of the term of

office of the members, or, in case of vacancies, at the next

session.

RULE 149

The Committee on Contributions shall advise the General

Assembly concerning the apportionment, under Article 17,

paragraph 2, of the Charter, of the expenses of the Organisation

among Members, broadly according to capacity to pay. The
scale of assessments when once fixed by the General Assembly
shall not be subject to a general revision for at least three years,
unless it is clear that there have been substantial changes in

relative capacities to pay. The Committee shall also advise the

General Assembly on the assessments to be fixed for new

Members, on appeals by Members for a change of assessments,

and on the action to be taken with regard to the application of

Article 1 9 of the Charter.

At its first session the General Assembly established a commission
to deal with the problems raised by the discovery of atomic energy
and other related matters. According to the resolution adopted by
the Assembly on January 24, 1946:

'

The Commission shall be composed of one representative
from each of those States, represented on the Security Council,

and Canada when that State is not a member of the Security
Council. Each representative on the Commission may have

such assistance as he may desire . . . The Commission shall

proceed with the utmost despatch and enquire into all phases of

the problem, and make such recommendations from time to

time with respect to them as it finds possible. In particular,
the Commission shall make specific proposals : (a) for extending
between all nations the exchange of basic scientific information

for peaceful ends
; (b) for control of atomic energy to the

extent necessary to ensure its use only for peaceful purposes ;

(c) for the elimination from national armaments of atomic

weapons and of all other major weapons adaptable to mass

destruction
; (d) for effective safeguards by way of inspection

and other means to protect complying States against
the hazards
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of violations and evasions. The work of the Commission
should proceed by separate stages, the successful completion of

each of which will develop the necessary confidence of the

world before the next stage is undertaken. The Commission
shall not infringe upon the responsibilities of any organ of the

United Nations, but should present recommendations for the

consideration of those organs in the performance of their tasks

under the terms of the United Nations Charter.'

As to the relationship of the Commission with the organs of the

United Nations the resolution provides :

'(a) The Commission shall submit its reports and recom-

mendations to the Security Council, and such reports and

recommendations shall be made public unless the Security
Council, in the interest ofpeace and security, otherwise directs.

In the appropriate cases the Security Council should transmit

these reports to the General Assembly and the Members of the

United Nations, as well as to the Economic and Social Council

and other organs within the framework of the United Nations.

(b) In view of the Security Council's primary responsibility
under the Charter of the United Nations for the maintenance

of international peace and security, the Security Council shall

issue directions to the Commission in matters affecting security.
On these matters the Commission shall be accountable for

its work to the Security Council.' 5

During its second session, the General Assembly adopted a resolu-

tion 6
providing for the establishment of an International Law Commis-

sion, and containing the statute of the Commission. The Commission,
created to promote the progressive development of international law

and its codification, consists of i members ' who shall be persons of

recognised competence in international law,' elected by the Assembly
for three year terms from a list of candidates nominated by the Members
of the United Nations. The Commission is also empowered to:

(i) draft multilateral conventions submitted by Members of the

United Nations, by organs of the United Nations or the specialised

agencies; (2) survey the field of international law in order to select

topics for codification and make recommendations thereon to the

Assembly; and (3) consider ways to make '

evidence of customary
international law more readily available

'

through the collection and

publication of pertinent documents and of decisions of national and

international tribunals.

During its second session the General Assembly also established for

the period between the closing of this session and the opening of the

next regular session a so-called Interim Committee on which each

6 Resolutions adopted by the General Assembly, Doc. A/64, P- 9-
6 Resolutions adopted by the General Assembly, Doc. A/JI?, pp. 105 ff.

11(2)
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member of the General Assembly was authorised to appoint one repre-
sentative. The resolution of the General Assembly by which the

Interim Committee was established (November 13, 1947) determined

the competence of this committee as follows :

The Interim Committee, as a subsidiary organ of the General

Assembly established in accordance with Article 22 of the

Charter, shall assist the General Assembly in the performance
of its functions by discharging the following duties :

(a) To consider and report, with its conclusions, to die

General Assembly on such matters as have been referred to it

by the General Assembly;

(b) To consider and report with its conclusions to the

General Assembly on any dispute or any situation which, in

virtue of Articles 1 1 (paragraph 2), 14 or 3$ of the Charter, has

been proposed for inclusion in the agenda of the General

Assembly by any Member of the United Nations or brought
before the General Assembly by the Security Council, provided
the Committee previously determines the matter to be both

important and requiring preliminary study. Such determina-

tion shall be made by a majority of two-thirds of the members

present and voting unless the matter is one referred by the

Security Council under Article 1 1 (paragraph 2), in which case

a simple majority will suffice;

(c) To consider, as it deems useful and advisable, and report
.with its conclusions to the General Assembly on methods to be

adopted to give effect to that part of Article 1 1 (paragraph i)

which deals with the general principles of co-operation in the

maintenance of international peace and security, and to that

part of Article 13 (paragraph i a) which deals with the

promotion of international co-operation in the political field ;

(d) To consider, in connection with any matter under

discussion by the Interim Committee, whether occasion may
require the summoning of a special session of the General

Assembly and, if it deems that such session is required, so to

advise the Secretary-General in order that he may obtain the

views of the Members of the United Nations thereon ;

(e) To conduct investigations and appoint commissions of

enquiry within the scope of its duties, as it may deem useful

and necessary, provided that decisions to conduct such investi-

gations or enquiries shall be made by a two-thirds majority of

the members present and voting. An
investigation or enquiry

elsewhere than at the headquarters of the United Nations shall

not be conducted without the consent of the State or States in

whose territory it is to take place ;



(/) To report to the next regular session of the General

Assembly on the advisability of
establishing a permanent

committee of the General Assembly to perform the duties of

the Interim Committee as stated above with any changes
considered desirable in the

light of experience.

The resolution provided further :

In discharging its duties the Interim Committee shall at all

times take into account the responsibilities of the Security
Council under the Charter for the maintenance of international

peace and security as well as the duties assigned by the Charter

or by the General Assembly or by the Security Council to other

Councils or to any committee or commission. The Interim

Committee shall not consider any matter of which the Security
Council is seized.

Whereas the General Assembly by Article 1 2 of the Charter is only
forbidden to make recommendations on disputes or situations while

the Security Council is exercising in respect of these matters the

functions assigned to it, the Interim Committee was prohibited even

to
*

consider
'

matters (not only disputes and situations) of which the

Security Council is seized.

The representatives of the Soviet Union, the Ukrainian and the

Byelorussian Republics, Poland, Czechoslovakia, and Yugoslavia
declared the establishment of the Committee as unconstitutional and

refused to take part in its activity. Consequently these governments
did not appoint representatives. The delegates of Australia and the

Philippines declared that this non-participation constituted a violation

of the Charter. This view is hardly tenable. The Charter does not

obligate the Members to participate in a committee established under

Article 2 2 of the Charter. The only question is whether the non-

participation made the activity of the committee illegal.
This question

must be answered in the negative. For the resolution of the General

Assembly, which was the
legal

basis of the activity of the committee,

expressly provided that
'

each member of the General Assembly shall

have the right to appoint one representative,' which means that each

member may or may not be represented on this committee. 7

As to the constitutionality of the Interim Committee itself, there

are only two points regarding which it could be doubted whether the

establishment of the Committee was in conformity with the Charter.

The first point concerns the question as to whether the General

Assembly is authorised to establish under Article 22 a subsidiary organ

competent to work during the period between two sessions of the

Assembly. Nothing in Article 2 2 prevents die Assembly to establish

a committee with such an assignment. It is true that the General

7 Resolutions adopted by the General Assembly, Doc. A/ f 1 9, pp. i j ff. ; Doc.

Doc. A/P.V. no, in.
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Assembly, as we shall see later, in contradistinction to the Security
Council is not intended by the Charter to function continuously. The
Charter provides in Article 20 for

'

regular annual
'

and for
'

special
sessions

'

;
and a

*

special
'

session is possible only if the
'

regular
'

session of the General Assembly lasts only part of the year. But

Article 20 does not expressly establish such limitation, and special
sessions are provided for only

'

as occasion may require.
'

The General

Assembly is not bound to limit the duration of its regular session so that

a special session in the same year be possible. A regular session may,
without any violation of the Charter, last a whole year if the agenda of

the Assembly so requires; to convoke a special session for a special
item is a question of mere convenience. And so is the organisation
of annual sessions. It is the same Assembly, composed of the same

members, that meets in all regular and special sessions. To allow a

committee established by a collegiate body in one session to work only
for this and not for the next session a restriction which the Charter

does not stipulate is justifiable only if the composition of the collegiate

body is not the same in each session, if its members are to be elected

or appointed anew for each session. This is not the case with the

members of the General Assembly.
8 Hence the establishment of a

committee for the period between two regular sessions is not incom-

patible with Article 22 nor with the spirit of the Charter.

The second point concerns the question as to whether the General

Assembly is competent to authorise the Interim Committee '

to

conduct investigations and appoint commissions of enquiry.' It is

true that the Charter expressly confers only upon the Security Council,

in Article 34, the power to investigate
'

any dispute, or any situation

which might lead to international friction or give rise to a dispute.'
But Article 2 2 authorises the General Assembly to establish subsidiary

organs
'

as it deems necessary for the performance of its functions.'

Hence the Assembly has the power to instruct such subsidiary organ
to do any work which the Assembly deems necessary for the perform-
ance of its functions. There can be no doubt that the General

Assembly may not be able to perform a function conferred upon it by
the Charter without an investigation of the matter to which the

function refers. The same interpretation of Article 29, authorising
the Security Council to establish subsidiary organs for the performance
of its functions, is possible ;

it is even necessary since Article 34 confers

the power of investigation upon the Security Council only with respect
to disputes and certain situations, and only for the purpose to determine

8 At the list meeting of the Fourth Committee, the Belgian delegate observed
'

that

in his opinion Article 22 permitted the establishment of subsidiary bodies only for

the duration of one session of the General Assembly and not for the work of the

next session.' The delegate of the United Kingdom
'

associated himself with the

interpretation of Article 22 given by the representative of Belgium.' (Journal of

the United Nations, No. jj: Suppl. No. 4-A/C.4/74, p. 79.)
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the dangerous character of these disputes and situations within the

procedures ofpacific settlement regulated in Chapter VI ofthe Charter. 9

Different from the question as to whether the General Assembly is

competent to undertake investigations is the question as to whether the

Members are obliged to permit on their territory such
investigations.

In this respect an essential difference exists between the power of the

General Assembly and that of the Security Council. Whereas the

Members, under Article 2, are obliged to permit an
investigation

ordered by a decision of the Security Council, the General Assembly
has not the power to enforce upon the Members an

investigation to be

carried out on their territory. But the resolution by which the

General Assembly established the Interim Committee stipulates, in

conformity with the Charter :

' An
investigation or enquiry elsewhere

than at the headquarters of the United Nations shall not be conducted

without the consent of the State or States in whose territory it is to

take place.'

The question as to whether the General Assembly was competent
to confer upon the Interim Committee the power to appoint a com-
mission is implied in the general problem of delegation of power by
one organ to another. This problem has been discussed in another

connection. 1

At its 29th meeting, the Interim Committeee agreed unanimously
to recommend to the General Assembly that the Interim Committee

9
During the discussion on the establishment of the Interim Committee in the First

Committee it was maintained that Article 13, paragraph i :

' The General Assembly
shall initiate studies . . .

'

confers upon the General Assembly the power to make

investigations. The statement of the delegate of the Soviet Union
'

that Article 1 3

dealt with the General Assembly's right to initiate studies and not investigations of

the kind which might be conducted by the Security Council under Article 34
'

is

correct. (Doc. A/C.i/SR.94, p. 7.) The delegate of the United Kingdom
justified the power of the General Assembly to set up a commission of inquiry as

follows :

'

Surely it would be nonsense if the Assembly were empowered to consider

disputes (Article 35) to discuss situations (Article 1 1 (2)) and to make recommenda-

tions, without being able to verify its premises. Such power would be implicit
were it not clear that Article 3$ attracted, in so far as the General Assembly was

concerned, the jurisdiction and functions of the Security Council contained in

Article 34. There could in fact be no doubt that the Assembly could conduct

investigations as required.' (Doc. A/C.i/SR.96, p. .)

1 Cf. supra, p. 142. The Interim Committee set up various sub-committees without

being especially authorised to this effect by the resolution of the General Assembly.

During its 2nd special session on May ij, 1948, the General Assembly adopted a

resolution by which it
'

empowers a United Nations Mediator in Palestine, to be

chosen by a Committee of the General Assembly composed of representatives of

China, France, the Union of Soviet Socialist Republics, the United Kingdom, and

the United States of America ..." (United Nations Bulletin, Vol. 4, No. n,

p. 433.) On May 20, 1948, the committee composed of these five Members

appointed by a unanimous vote the Mediator. In this case, too, the General

Assembly delegated to a committee its power to establish subsidiary organs,

conferred by Article 22 on the General Assembly.
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should be continued for a further period to be determined by the

General Assembly.
At its 1 69th meeting the General Assembly decided to re-establish

the Interim Committee until the next regular -session. 2 The resolu-

tion runs as follows :

The General Assembly,

Having taken note of the report submitted to it by the

Interim Committee on the advisability of establishing a per-
manent committee of the General Assembly (A/6o6),

Affirming that, for the effective performance of the duties

specifically conferred upon the General Assembly by the Charter

in relation to matters concerning the maintenance of interna-

tional peace and security (Articles n and 3$), the promotion
of international co-operation in the political field (Article 13),

and the peaceful adjustment of any situation likely to impair the

general welfare or friendly relations among nations (Article 14),

it is necessary to continue the Interim Committee for the

purpose of considering such matters further and reporting with

conclusions to the General Assembly, r

Recognising fully the primary responsibility of the Security
Council for prompt and effective action for the maintenance of

international peace and security (Article 24),

Resolves that

1 . There shall be re-established for the period between the

closing of the present session and the opening of the next

regular session of the General Assembly an Interim Committee
on which each Member of the General Assembly shall have the

right to appoint one representative ;

2. The Interim Committee, as a subsidiary organ of the

General Assembly established in accordance with Article 2 2 of

the Charter, shall assist the General Assembly in the perform-
ance of its functions by discharging the following duties :

(a) To consider and report with its conclusions to the

General Assembly on such matters as may be referred to

the Committee by or under the authority of the General

Assembly ;

(b) To consider and report, with conclusions, to the

General Assembly on any dispute or any situation which, in

virtue of Articles 1 1 (paragraph 2), 14 or 35 of the Charter,

has been proposed for inclusion in the agenda of the General

Assembly by any Member of the United Nations, or by any
non-member State under Articles 1 1 (paragraph 2) or jf, or

has beenbrought before the General Assemblyby the Security
Council, provided the Committee previously determines

* Doc. A/74o; Doc. A/P.V.i69, pp. J ff.: Doc. A/8io, pp. 28 ff
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the matter to be both important and requiring preliminary

study. Such determination shall be made by a majority of

two-thirds of the members present and
voting, unless the

matter is one referred to the General Assembly by the

Security Council, in which case a simple majority will

suffice;

(c) To consider systematically, using as a
starting point

the recommendations and studies of the Interim Committee
contained in document A/6o, the further implementation
of that part of Article 1 1 (paragraph i ) relating to the

general principles of co-operation in the maintenance of

international peace and security, and of that part of

Article 1 3 (paragraph i a) which deals with the promotion
of international co-operation in the political field, and to

report with conclusions to the General Assembly ; .

(</) To consider, in connexion with any matter under

discussion by the Interim Committee, whether occasion

may require the summoning of a special session of the

General Assembly and, ifthe Committee deems that a session

is required, so to advise the Secretary-General in order that

he may obtain the views of the Members of the United

Nations thereon;

(e) To conduct
investigations

and appoint commissions of

inquiry within the scope of the Committee's duties, as it may
deem useful and necessary, provided that decisions to conduct

such investigations or inquiries shall be made by a two-thirds

majority of the members present and voting. An investi-

gation or inquiry elsewhere than at the headquarters of the

United Nations shall not be conducted without the consent

of the State or States in whose territory it is to take place ;

(J) To report to the next regular session of the General

Assembly on any changes in the Committee's constitution,

its duration or its terms of reference which may be

considered desirable in the
light

of experience ;

3. The Interim Committee is hereby authorised to request

advisory opinions of the International Court of Justice on legal

questions arising within the scope ofthe Committee's activities ;

4. In discharging its duties, the Interim Committee shall at

all times take into account the responsibilities
of the Security

Council under the Charter for the maintenance of international

peace and security as well as the duties assigned by the Charter

or by the General Assembly or by the Security Council to other

Councils or to any committee or commission. The Interim

Committee shall not consider any matter of which the Security

Council is seized and which the latter has not submitted to the

General Assembly;
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$. The rules of procedure governing the proceedings of the

Interim Committee and such sub-committees and commissions

as it may set up shall be those adopted by the Interim Committee
on January 9, 194.8, with such changes and additions as the

Interim Committee may deem necessary, provided that they are

not inconsistent with any provision of the present resolution or

with any applicable rule of procedure of the General Assembly.
The Interim Committee shall be convened by the Secretary-

General, in consultation with the Chairman elected during the

previous session of the Committee or the head of his delegation,
to meet at the headquarters of the United Nations not later than

January 31, 1949. At the opening meeting, the Chairman

elected during the previous session of the Committee, or the

head of his delegation, shall preside until the Interim Committee
has elected a Chairman. The Interim Committee shall meet as

and when it deems necessary for the conduct of its business.

No new credentials shall be required for representatives who
were duly accredited on the Interim Committee during its

previous session;

6. The Secretary-General shall provide the necessary
facilities and assign appropriate staff as required for the work
of the Interim Committee, its sub-committees and commissions.

The most important changes in the competence of the Interim Com-
mittee made by this resolution are that the Committee is authorised to

request advisory opinions from the International Court of Justice

(paragraph 3), and that to the provision of the resolution of Novem-
ber 13,1 947 :

' The Interim Committee shall not consider any matter

of which the Security Council is seized,' the words are added:
'

and

which the latter has not submitted to the General Assembly
'

(para-

graph 4).

The Special Committee which the General Assembly on May i ,

1 947, at its first special session, set up in the Palestine question.
3 The

text of the resolution runs as follows :

Whereas the General Assembly of the United Nations has been

called into special session for the purpose of constituting and

instructing a Special Committee to prepare for the consideration

at the next regular session of the Assembly a report on the

question of Palestine, the General Assembly resolves that:

1 . A Special Committee be created for the above-mentioned

purpose consisting of the representatives of Australia, Canada,

Czechoslovakia, Guatemala, India, Iran, Netherlands, Peru,

Sweden, Uruguay and Yugoslavia;

2 . The Special Committee shall have the widest powers to

3 Doc. A/309; Official Records of the Second Session of the General Assembly;

Suppl. No. 1 1, pp. 2 f.
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ascertain and record facts, and to
investigate all questions and

issues relevant to the problem of Palestine ;

3. The Special Committee shall determine its own pro-
cedure

;

4. The Special Committee shall conduct
investigations in

Palestine and wherever it may deem useful, receive and

examine written or oral testimony, whichever it may consider

appropriate in each case, from the mandatory Power, from

representatives of the population of Palestine, from Govern-

ments and from such organisations and individuals as it may
deem necessary;

. The Special Committee shall give most careful considera-

tion to the religious interests in Palestine of Islam, Judaism and

Christianity ;

6. The Special Committee shall prepare a report to the

General Assembly and shall submit such proposals as it may
consider appropriate for the solution of the problem of

Palestine
;

7. The Special Committee's report shall be communicated
to the Secretary-General not later than September i, 1947, in

order that it may be circulated to the Members of the United

Nations in time for consideration by the Second Regular
Session of the General Assembly ;

The General Assembly,
8. Requests the Secretary-General to enter into suitable

arrangements with tfie proper authorities of any state in whose

territory the Special Committee may wish to sit or to travel,

to provide necessary facilities, and to assign appropriate staff

to the Special Committee;

9. Authorises the Secretary-General to reimburse travel

and subsistence expenses of a representative and an alternate

representative from each government represented on the

Special Committee on such basis and in such form as he may
determine most appropriate in the circumstances.

The Commission set up with regard to the future government of

Palestine, for the implementation of the Plan of Partition with

Economic Union, adopted by the General Assembly in its resolution

of November 29, 1947.* The resolution provides:

A Commission shall be set up consisting of one representa-
tive of each of five Member states. The Members represented

4 Resolutions adopted by the General Assembly, Doc. A/ji9, p. 133. At the

2 54th meeting of the Security Council, the delegate of Syria declared that the

Palestine Commission was
illegally

constituted because its members were appointed

by the President of the General Assembly in violation of Rule 84 of the Rules of

Procedure of the General Assembly which provides:
'

All elections shall be held

by secret ballot/ (Doc. S/PV.2J4, pp. 21, 30 ) However, in his annual report
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on the Commission shall be elected by the General Assembly on
as broad a basis, geographically and otherwise, as possible.

The Special Committee established in the Greek question. The
text of the resolution adopted on October 2 1

, 1947, runs as follows :
*

1. Whereas the peoples of the United Nations have

expressed in the Charter of the United Nations their deter-

mination to practise tolerance and to live together in peace with

one another as good neighbours and to unite their strength to

maintain international peace and security; and to that end

the Members of the United Nations have obligated themselves

to carry out the purposes and principles of the Charter,

2. The General Assembly of the United Nations, having
considered the record of the Security Council proceedings in

connection with the complaint of the Greek Government of

December 3, 1946, including the report submitted by the

Commission of Investigation established by the Security Council

resolution of December 19, 1946, and information supplied by
the Subsidiary Group of the Commission of Investigation

subsequent to the report of the Commission
;

3. Taking account of the report of the Commission of

Investigation which found by a majority vote that Albania,

Bulgaria and Yugoslavia had given assistance and support to the

guerillas fighting against the Greek Government ;

4. Calls upon Albania, Bulgaria and Yugoslavia to do

nothing which could furnish aid and assistance to the said

guerillas ;

. Calls upon Albania, Bulgaria and Yugoslavia on the one

hand and Greece on the other to co-operate in the settlement

of. their disputes by peaceful means, and to that end recom-

mends:

(1) That they establish normal diplomatic and good

neighbourly relations among themselves as soon as possible ;

(2) That they establish frontier conventions providing
for effective machinery for the regulation and control of

their common frontiers and for the pacific settlement of

frontier incidents and disputes ;

(3) That they co-operate in the settlement of the

problems arising out of the presence of refugees in the four

on the work of the 'Organisation (July i, 1947 June 30, 1948) the Secretary-
General stated that at the 12 8th plenary meeting of November 29, 1947,

'

the

General Assembly elected Bolivia, Czechoslovakia, Denmark, Panama and the

Philippines as members of the United Nations Palestine Commission charged with

implementing the resolution.' (Official Records of the General Assembly, jrd

Session, Suppl. No. i (A/j6$), p. 3.)

S Resolutions adopted by the General Assembly, Doc. A/JI9, pp. 12 ff.
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States concerned through voluntary repatriation wherever

possible and that
they

take effective measures to prevent
the participation of such refugees in political or military

activity ;

(4) That they study the
practicability of concluding

agreements for the voluntary transfer of minorities
;

6. Established a- Special Committee:

(1) To observe the compliance by the four Govern-

ments concerned with the foregoing recommendations
;

(2) To be available to assist the four Governments
concerned in the implementation ofsuch recommendations ;

7. Recommends that the four Governments concerned

co-operate with the Special Committee in enabling it to carry
out these functions;

8. Authorises the Special Committee, if in its opinion
further consideration of the subject matter of this resolution

by .the General Assembly prior to its next regular session is

necessary for the maintenance of international peace and

security, to recommend to the Members of the United

Nations that a special session of the General Assembly be

convoked as a matter of urgency ;

9. Decides that the Special Committee

(1) Shall consist of representatives of Australia, Brazil,

China, France, Mexico, the Netherlands, Pakistan, the

United Kingdom and the United States of America, seats

being held open for Poland and the Union of Soviet

Socialist Republics;

(2) Shall have its principal headquarters in Salonika and

with the co-operation of the four Governments concerned

shall perform its functions in such places and in the terri-

tories of the four States concerned as it may deem appro-

priate ;

(3) Shall render a report to the next regular session of

the General Assembly and to any prior special session which

might be called to consider the subject matter of this

resolution, and shall render such interim reports as it may
deem appropriate to the Secretary-General for transmission

to the Members of the Organisation ;
in any reports to the

General Assembly the Special Committee may make such

recommendations to the General Assembly as it deems fit ;

(4) shall determine its own procedure, and may estab-

lish such sub-committees as it deems necessary;

(j) Shall commence its work within thirty days after

the final decision of the General Assembly on this resolution,
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and shall remain in existence pending a new decision of the

General Assembly.
10. The General Assembly requests the Secretary-General

to assign to the Special Committee staff adequate to enable it

to perform its duties, and to enter into a standing arrangement
with each of the four Governments concerned to assure the

Special Committee, so far as it may find it necessary to exercise

its functions within their territories, of full freedom of move-
ment and all necessary facilities for the performance of its

functions.

The delegates of the Soviet Union and of Poland declared that their

government refused to take part in the establishment and the work
of the committee. 6 However, the attitude of the two states did not

affect the
legality

of the committee's activity, since according to the

basic resolution of the General Assembly representation of the two
members in the committee was optional:

'

seats being open for

Poland and the Union of Soviet Socialist Republics.'
The United Nations Temporary Commission on Korea. The two

resolutions adopted in this respect on November 14, I947,
7 run as

follows :

A. Inasmuch as the Korean question which is before the

General Assembly is primarily a matter for the Korean people
itself and concerns its freedom and independence, and recog-

nising that this question cannot be correctly and fairly resolved

without the participation of representatives of the indigenous

population, The General Assembly,
1 . Resolves that elected representatives of the Korean

people be invited to take part in the consideration of the

question ;

2. Further resolves that in order to facilitate and

expedite such participation and to observe that the Korean

representatives are in fact duly elected by the Korean

people and not mere appointees by military authorities

in Korea, there be forthwith established a United Nations

Temporary Commission on Korea, to be present in Korea,

with right to travel, observe and consult throughout Korea.

B. The General Assembly, recognising the urgent and

rightful
claims to independence of the people of Korea;

believing that the national independence of Korea should be

re-established and all occupying forces then withdrawn at the

earliest practicable date
; recalling its previous conclusion that

the freedom and independence of the Korean people cannot be

correctly and fairly
resolved without the participation of

6 Doc. A/P.V.i oo.
7 Resolutions adopted by the General Assembly, Doc. A/JI^, pp. 16 ff.
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representatives ofthe Korean people, and its decision to establish

a United Nations Temporary Commission on Korea (hereinafter
called the

'

Commission ') for the purpose of
facilitating and

expediting such participation by elected representatives of the

Korean people,

1. Decides that the Commission shall consist of

representatives of Australia, Canada, China, El Salvador,

France, India, Philippines, Syria, Ukrainian Soviet Socialist

Republic ;

2 . Recommends that the elections be held not later than

Marchf 31,1 948, on the basis ofadult
suffrage and by secret

ballot to choose representatives with whom the Commission

may consult regarding the prompt attainment of the

freedom and independence of the Korean people and which

representatives, constituting a National Assembly, may
establish a National Government of Korea. The number of

representatives from each voting area or zone should be

proportionate to the population, and the elections should

be under the observation of the Commission;

3. Further recommends that as soon as possible after

the elections, the National Assembly should convene and

form a National Government and notify the Commission of

its formation;

4. Further recommends that immediately upon the

establishment of a National Government, that Government

should, in consultation with the Commission : (a) constitute

its own national security forces and dissolve all military or

semi-military formations not included therein : (b) take over

the functions of government from the military commands
and civilian authorities of north and south Korea, and

(c) arrange with the occupying Powers for the complete
withdrawal from Korea of their armed forces as early as

practicable and if possible within ninety days ;

5. Resolves that the Commission shall facilitate and

expedite the fulfilment of the foregoing programme for the

attainment of the national independence of Korea and

withdrawal of occupying forces, taking into account its

observations and consultations in Korea. The Commission

shall report, with its conclusions, to the General Assembly
and may consult with the Interim Committee (if one be

established) with respect to the application of this resolution

in the light of developments ;

6. Calls upon the Member States concerned to afford

every assistance and facility
to the Commission in the

fulfilment of its responsibilities ;



176 Organisation of the United Nations

7. Calls upon all Members of the United Nations to

refrain from interfering in the affairs of the Korean people

during the interim period preparatory to the establishment

of Korean independence, except in pursuance of the

decisions of the General Assembly; and thereafter, to

refrain completely from any and all acts derogatory to the

independence and sovereignty of Korea.

At the 84th meeting of the First Committee, the representative of

the Ukrainian Republic declared that he must decline to participate in

the work of the Commission as representatives of Korea had not been

invited to attend the debate. 8
According to the resolution adopted

by the General Assembly, membership of the Ukrainian Republic in

the Commission was mandatory:
' The commission shall. consist of

representatives of . . . Ukrainian Soviet Socialist Republic.' Hence
the constitutionality of the work of the Commission is doubtful.

2. PROCEDURE

A . Sessions

As to the procedure of the General Assembly, Article 20 of the

Charter provides :

The General Assembly shall meet in regular annual sessions

and in such special sessions as occasion may require. Special
sessions shall be convoked by the Secretary-General at the

request of the Security Council or of a majority of the Members
of the United Nations.

The Charter distinguishes between
'

regular annual
'

and
*

special
'

sessions of the Assembly.
'

Annual
'

session means : one session a

year. As pointed out, the duration of the regular session is not

expressly determined by the Charter, nor do the Rules of Procedure

contain a provision to this effect. They only determine the day of the

year on which the regular session shall begin. That the regular
session shall take only a part of the year could be concluded from the

fact that the Charter presupposes special sessions to be possible in

addition to the annual session. However, as pointed out, the

convocation of special sessions is not mandatory, but only a matter of

convenience. Nothing in the Charter prevents the General Assembly
to continue a regular session if its agenda so require, until the beginning
of the next regular session and thus practically to function continuously.
Rule of the Rules of Procedure provides

'

that the General Assembly

may decide at any session to adjourn temporarily and resume its

meetings at a later date
'

;
which facilitates a long duration of a

regular session. The fact that the Charter expressly provides only that

Doc. A/C./SR. 94, p. 3.
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the Security Council shall
'

function continuously
'

(Article 28,

paragraph i) does not imply that a regular session of the General

Assembly must not last a whole year. Such duration of a regular
session was probably not intended by the

legislator. But the wording
of the Charter is not in conformity with this intention.

Article 20 does not determine the way in which the regular annual

sessions of the General Assembly shall be convoked. According to the

Rules of Procedure no formal convocation is necessary, since Rule i

provides :

' The General Assembly shall meet every year in regular
session commencing on the third Tuesday in September.

'

But Rule 4

stipulates :

'

The Secretary-General shall notify the Members of the

United Nations, at least six days in advance, of the opening of a regular
session.'

Only special sessions are to be convoked by the Secretary-General.
In convoking a special session of the General Assembly, the Secretary-
General does not act on his own initiative, but only at the request of

the Security Council or of a majority of the Members. Since the

convocation of a special session of the Assembly is a procedural
matter the decision of the Security Council may be adopted, according
to Article 27, paragraph 2, of the Charter, by an affirmative vote of

any seven members. As to the special sessions, the Rules of Proce-

dure stipulate:

RULE 6

The General Assembly may fix a date for a special session.

RULE 7

Special sessions of the General Assembly shall be held within

fifteen days of the receipt by the Secretary-General of a request
for such a session from the Security Council, or of a request
from a majority of the Members of the United Nations, or of

the concurrence of a majority of Members as provided in

Rule 8.

RULE .8

Any t

Member of the United Nations may request the Secre-

tary-General tosummon a special session. The Secretary-General
shall immediately inform the other Members of the United

Nations of the request and inquire whether they concur in it.

If within thirty days of the date of the communication of the

Secretary-General a majority of the Members concur in the

request, a special session of the General Assembly shall be

summoned in accordance with Rule 7.

RULE 9

The Secretary-General shall notify the Members of the

United Nations, at least fourteen days in advance, of the opening

K.
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of a special session summoned at the request of the Security

Council, and, at least ten days in advance, in the case of a

request by a majority of the Members or the concurrence of

a majority in the request of any Member.

The Charter does not contain a provision guaranteeing that the

sessions of the General Assembly be public. Committee II
/i

of the

San Francisco Conference 9 '

discussed a proposal that the principle of

free access to the sessions of the General Assembly by the public and

press of the world be included in the Charter. This proposal was

supported by a number of delegations on the ground that the Assembly
as an organ of world opinion should, from the moment of its establish-

ment, declare its will to maintain with this world public opinion the

most constant and close bonds. While expressing full agreement with

the principle underlying this proposal, other delegations expressed the

view that the question of open sessions should be dealt with as a

procedural matter by the General Assembly itself.' The Revised

Report of the Rapporteur of Commission II
1 contains the following

statement :

'

Commission II has not thought it wise to specify in the

Charter that these sessions shall be public, but it has provided that the

Assembly shall fix its own rules of procedure and it recommends that

the following statement be made a part of the official record of this

Conference :

' '

The Conference is of the opinion that regulations to be

adopted at the first session of the General Assembly shall provide that,

save in exceptional cases, the sessions of the General Assembly shall be

open to the public and the press of the world." The Rules of

Procedure of the General Assembly contain the following provisions :

RULE ss

The meetings of the General Assembly and its Main Com-
mittees shall be held in public unless the body concerned decides

that exceptional circumstances require that the meeting be held

in private. Meetings of other committees and sub-committees

shall also be held in public unless the body concerned decides

otherwise.

RULE $6

All decisions of the General Assembly taken at a private

meeting shall be announced at an early public meeting of the

General Assembly. At the close of each private meeting of the

Main Committees, other committees and sub-committees, the

Chairman may issue a communique through the Secretary-
General.

Whereas the Charter in Article 28, paragraph 3, at least indirectly,

provides that the Security Council, as a rule, shall hold its meetings

U.N.C.I.O. Doc. 1092, D/i/39, p. i.

1 U.N.C.I.O. Doc. 1 1 80, II/i8 (i), p. 2.
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at the seat of the Organisation (by authorising this organ to hold

meetings exceptionally at other places, as in its judgment will facilitate

its work), no such provision with respect to the General Assembly is

made. This may be interpreted to mean that the General Assembly is

bound to hold its meetings only at the seat of the Organisation, since

the authorisation of Article 28, paragraph 3, refers not to the General

Assembly; or that the General Assembly is not bound to hold its

meetings at the seat of the Organisation, since no rule with respect to

the place of the meetings of the Assembly is laid down in the Charter.

The latter interpretation is accepted in the Rules of Procedure which

stipulate :

RULE 2

Sessions shall be held at the headquarters of the United

Nations unless convened elsewhere in pursuance ofa decision of

the General Assembly at a previous session or at the request of

a majority of the Members of the United Nations.

Pursuant to this Rule, the General Assembly on November ij, 1947,
voted to hold its third session in Europe.

As to the languages to be used in the discussions of the General

Assembly, the Rules of Procedure provide :

RULE 44

Chinese, English, French, Russian and Spanish shall be the

official languages of the General Assembly, its committees and

sub-committees. English and French shall be the working

languages.

On December 7, 1948, the General Assembly resolved that Spanish be

included as a working language.

RULE 45

Speeches made in either of the working languages shall be

interpreted into the other working language.

RULE 46

Speeches made in any ofthe other three official languages
shal 1

be interpreted into both working languages.

B. Voting

The voting procedure is regulated by Article 18 of the Charter as

follows :

1 . Each member of the General Assembly shall have one

vote.

2. Decisions of the General Assembly on important

12(2)
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questions shall be made by a two-thirds majority of the members

present and
voting. These questions shall include: recom-

mendations with respect to the maintenance of international

peace and security, the election of the non-permanent members
of the Security Council, the election of the members of the

Economic and Social Council, the election of members of the

Trusteeship Council in accordance with paragraph i (c) of

Article 86, the admission of new Members to the United

Nations, the suspension of the rights
and privileges of member-

ship, the expulsion of Members, questions relating to the

operation of the trusteeship system, and budgetary questions.

3 . Decisions on other questions, including the determination

of additional categories of questions to be decided by a two-

thirds majority, shall be made by a majority of vhe members

present and voting.

The provision of paragraph i that each member of the General

Assembly shall have one vote, means that each Member state as member
ofthe General Assembly shall have one vote . Members ofthe Assembly
are not the individuals representing the Member states in the Assembly,
but the Member states represented in the Assembly. Systematically,
the provision of paragraph i of Article 18 belongs to Article 9

immediately after the provision of paragraph 2 of this Article that
'

Each Member shall have not more than five representatives in the

General Assembly.' Neither the Charter nor the Rules of Procedure

determine which of the several representatives of a Member is

authorised to cast the vote of the Member. This is legally
an

important question. Strange as it may seem, the Rules of Procedure

which provide for a chairman of the delegation, do not indicate among
his functions the competence to exercise the right

of voting of the

Member or to decide conflicts which may arise among the repre-
sentatives of a Member with respect to the representation of their

government. Rule 22 only provides that the Chairman of the delega-
tion may designate an alternate representative to act as representative ;

and Rule 3 2
, presupposing that only Chairmen of delegations may be

elected President or Vice-President, provides that the President, or

Vice-President acting as President, shall not vote but shall appoint
another member of his delegation to vote in his place ;

which pre-

supposes that the-Chairman of the delegation is authorised to cast the

vote of the Member state which the members of the delegation

represent.

As to the voting procedure in the General Assembly, the Charter

distinguishes between
'

important questions
'

(Article 1 8, paragraph 2),

and
*

other questions
'

(paragraph 3) which, since they are not labelled
'

important
'

must be considered to be unimportant. This is not a

very fortunate terminology. If the General Assembly is dealing with



The General Assembly 181

a question at all, this question can hardly be considered as unimportant.
*

The intention was to differentiate decisions which require a two-thirds

majority and decisions which require only a simple majority. Since

paragraph 2 enumerates the matters on which decisions must be made

by a two-thirds majority it was superfluous to qualify these matters as

'important.' It had sufficed to say: Decisions on the following

questions shall be made by a two-thirds majority, etc.

Al.so for other reasons paragraphs 2 and 3 of Article 1 8 are not

satisfactorily formulated. According to the wording of paragraph 2,

the enumeration of
'

important questions
'

seems to be not exhaustive.

The first sentence may be interpreted to mean that all
'

important

questions
'

are subjected to the vote of a two-thirds majority, so that

the following sentence: These questions shall
'

include . . .

'

may
refer only to certain matters the importance of which is determined

directly by the Charter, but does not exclude other important matters.

However, in view of paragraph 3 :

'

Decisions on other questions,
etc.' the interpretation that the enumeration of paragraph 2 is

exhaustive, is possible, too. 3

The words
'

other questions
'

are ambiguous. They may mean

questions other than important ones, that is to say unimportant

questions, the enumeration of paragraph 2 in conformity with the

wording of this paragraph being not exhaustive. But they may also

mean : questions other than those enumerated in paragraph 2 . Then
this enumeration is exhaustive. If the first interpretation is accepted,
three different problems may arise, i . It may be doubtful whether a

concrete matter fells within the categories enumerated in paragraph 2
;

2 . it may be doubtful whether a matter about which there is no doubt

that it does not fall within one of these categories, is
*

important
'

;

and 3 . the question may arise whether a new category should be added

to the categories enumerated in paragraph 2. If the enumeration is

not exhaustive, all three questions may be decided, in accordance with

paragraph 3, by decisions made by a simple majority.
*

If the enumeration of paragraph 2 is considered to be exhaustive,

only two problems are possible : it may be doubtful whether a concrete.

8 At the find meeting of the General Assembly during the discussion of the case of

the treatment of Indians in the Union of South Africa, the question arose whether

the decision the Assembly was about to adopt in the matter required a two-thirds or

a simple majority. The President of the Assembly formulated the question as

follows :

'

I would like to have your opinion as to whether you consider this matter

an important matter requiring a two-thirds majority.
' The delegate of India quite

correctly stated :

'

Every question that the Assembly discusses is important. We
do not waste our time discussing unimportant questions.' (Journal of the United

Nations, No. $$; Suppl. A-A/P.V./J2, pp. 392, 394.)
* In the discussion of the treatment of Indians in South Africa the delegate of India

interpreted the enumeration in paragraph 2 of Article 18 to be exhaustive. (Ibid.)

' At the i o^th meeting of the General Assembly in the course of the discussion of the

suggestion of the Fourth Committee that the Assembly should recommend to the

Union of South Africa to place the former mandated territory of South Weft
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matter falls within the categories enumerated; or whether a matter

about which there is no doubt that it does not fall within these

categories, falls within a category which should be added to those

enumerated in paragraph 2. If the enumeration of
'

important
'

questions is exhaustive, the question as to whether the decision on a

concrete matter requires a two-thirds majority can be answered only

by deciding that the question does, or does not, fall within the

categories enumerated in paragraph 2
, or, if there is no doubt that the

concrete question does not fall within these categories, by deciding
that the category within which this concrete question falls shall be

added. Both questions are to be decided, according to paragraph 3,

by a simple majority. But, if the enumeration of paragraph 2 is

exhaustive, it is not possible to determine that the decision on a

concrete matter which does not fell within the enumerated categories,

requires a two-thirds majority (because it is important), without

determining, at the same time, that the categoiy within which this

matter fells shall be added to those enumerated in paragraph 2 .
5

Africa under the trusteeship system, the question arose whether a decision to this

effect required a two-thirds majority. The representative of Iraq expressed the

view that a simple majority was sufficient, although Article 18, paragraph 2,

expressly provides that decisions on
'

questions relating to the operation of the

trusteeship system
'

shall be made by a two-thirds majority. The President stated :

4 The issue before us is whether this subject which we have been discussing does or

does not require a two-thirds majority. The decision as to whether a two-thirds

majority is or is not necessary will be decided by a simple majority.' (Official

Records of Second Session of the General Assembly, Plenary Meetings, Vol. I,

pp. 638 f.) He formulated the question as follows:
' We will have to decide

whether this is a matter of importance requiring a two-thirds majority, and we will

take a vote in this respect.' The official record contains the statement:
' The

proposal that the matter was one of importance requiring a two-thirds majority was

accepted by 22 votes to 18, with 5 abstentions
'

(p. 666). The question as to

whether the suggested recommendation to place the former mandated territory of

South West Africa under the trusteeship system falls under the category of questions
enumerated in Article 1 8, paragraph 2 :

'

questions relating to the operation of the

trusteeship system
'

was not put to the vote.
* This was probably the opinion of the delegate of Saudi Arabia, who in the discussion

of the treatment of Indians in South Africa declared:
' What is mentioned in

paragraph 3 ,
after paragraph 2 has mentioned these exceptional cases [where a two-

thirds majority is required], is not questions but categories of questions.' He
maintained that

' when the Charter was drafted, it was never thought of putting
individual questions before us ... So if you like to put this as an important

question, it must be preceded by another vote, to add as a category all questions . . .

We must then add a category in which this question of the Indians in South Africa

enter. We then vote on the category and.the question will come afterward. But,

by calling it an individual question, we shall never finish ... we cannot vote for

individual questions but we vote for categories of questions.' (Ibid., p. 39 .)

This opinion is correct only under the supposition that the enumeration in para-

graph 2 is exhaustive. If not, by
'

decisions on other questions
'

in paragraph 3

also a decision may be understood by which an individual matter is declared

important. It is not clear under what presupposition the General 'Assembly acted

in voting on the question placed before it by the President.

During the discussion of the resolution concerning Transmission of Information
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The decision by which a new category of
'

important questions
'

is added to those enumerated in paragraph 2 constitutes an amendment
to Article 18, paragraph 2. The procedure of this amendment,

provided by paragraph 3, constitutes an exception to the provisions of

Chapter XVIII regulating the amendment procedure. Then the question
arises whether an amendment by which an amendment to Article 18,

paragraph 2, adopted under Article 18, paragraph 3, is to be repealed,
must be adopted in conformity with the provisions of Chapter XVIII, or

in the way determined in Article 18, paragraph 3. Since Article 18,

paragraph 3, authorises the General Assembly only to 'increase the

number of categories of important matters, not to reduce it, the

amendment procedure of Chapter XVIII is required for the repeal of an

under Article 73 (e) of the Charter, at the 64th meeting of the General Assembly,
the delegate of Cuba asserted the question under discussion was not

'

important
'

within the meaning of Article 18, and consequently, could be decided by a simple

majority.
' To apply the two-thirds rule, it would be necessary to have resort to

Article 79 [of the provisional Rules of Procedure, identical with Article 18, para-

graph 3, of the Charter] and create a new category. The two-thirds majority would
be necessary for the creation of this category.' (Journal of the United Nations,

No. 63 : Suppl. A-A/P.V./64, pp. 719 f.) The delegate probably interpreted the

enumeration in Article 18, paragraph 2, to be exhaustive. His statement that the

creation of an additional category requires 9 two-thirds majority is evidently

erroneous.

Among the matters enumerated in paragraph 2 of Article 18 as
'

important

questions
'

there is not the appointment of the Secretary-General under Article 97.

The decision by which the Security Council has to make the necessary recommenda-

tion to the Assembly requires an affirmative vote of seven members including the

concurring votes of the permanent members. If the enumeration in paragraph 2

is exhaustive, the decision by which the Assembly appoints a Secretary-General

requires only a siniple majority; unless the Assembly, by a simple majority,
determines to add to the categories enumerated a new category : the appointment
of the Secretary-General. If the enumeration is not exhaustive, the Assembly may
decide that the appointment of the Secretary-General in general, or in a particular

case is an important question and, hence, requires a two-thirds majority.

In a resolution concerning the terms of the appointment of the Secretary-General
and its salary, adopted by the General Assembly at its 2ist meeting, the following
statement was made:

' From the provisions of Articles 18 and 27 of the Charter,

it is clear that, for the nomination of the Secretary-General by the Security Council,

an affirmative vote of seven members, including the concurring votes of the

permanent members, is required; and that for his appointment by the General

Assembly, a simple majority of the members of that body present and voting is

sufficient, unless the General Assembly itself decides that a two-thirds majority is

called for. The same rules apply to a renewal of appointment as to an original

appointment; this should be made clear when the original appointment is made.'

(Resolutions adopted by the General Assembly, Doc. A/64, p. 14.) It is not said

that the appointment of the Secretary-General by the General Assembly requires a

simple majority, unless an additional category concerning the appointment of the

Secretary-General is determined by that body. Hence the statement may be

interpreted to mean that the General Assembly may decide that the appointment of

the Secretary-General in a concrete case is an
'

important question
'

and therefore

requires a two-thirds majority, without adding a new category to those enumerated

in paragraph 2
;
which presupposes that th* enumeration is not exhaustive.
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amendment adopted under Article 18, paragraph 3.' It stands to

reason that the amendment procedure of Chapter XVIII is necessary for

the elimination of any category mentioned in the original text of

Article 1 8, paragraph 2.

The decision by which an additional category ofimportant questions
is determined requires only a simple majority. This provision has a

rather paradoxical consequence. If in a case which does not fall

within one of the categories of paragraph 2
,
a simple majority is in

favour of a certain proposal and if members of the minority object that

the matter is
'

important
'

and under the presupposition that the

enumeration in paragraph 2 is exhaustive ask for a decision by which

the category under which the case at hand falls, be added to those

enumerated in paragraph 2, the simple majority, by voting for such

addition, deprives itself of the power to decide the case. To retain

this power, the majority must vote against the addition.

If the enumeration of categories in paragraph 2 is interpreted to be

not exhaustive, a concrete case which does not fall within these

categories may be considered as being an
'

important question
'

and

consequently a two-thirds majority may be considered to be necessary
even when the General Assembly does not adopt a decision by which

the category within which the concrete case falls is added to the list

of paragraph 2 . The question as to whether the concrete matter is

'

important
'

is to be decided by a simple majority. Hence a member

6 This question has been answered in the Hearings, p. 2 3 J, in a different way. A
Senator asked :

'

Assume that a category ofsuch questions were established, requiring
a two-thirds majority, and the Assembly decided to reduce or wipe out that

category : Would it take a two-thirds vote or a majority vote ?
' The Senator took

it for granted that the General Assembly has the power
'

to reduce or wipe out
'

by
its decision a category which it had added to the list of Article 18, paragraph 2, by
a decision adopted under Article 18, paragraph 3. He only doubted whether the

first mentioned decision may be adopted, just as the second, by a simple majority,
or by a two-thirds majority. The representative of the Department of State

answered the question of the Senator first as follows :

'

I do not know. I suppose
that a simple majority might suffice

;
but that would be a rule of procedure that

would have to be established by the Assembly
'

;
and later :

'

I think that would be

settled by future determination by the Assembly itself.
'

If the very questionable

interpretation is accepted that the power conferred upon the General Assembly

by Article 1 8, paragraph 3, to add, by a decision, categories of important questions
to the list of Article 1 8, paragraph 2, implies the power to

'

wipe out
'

this category,
then the decision to repeal can be adopted in the same way as the amendment was

adopted : by simple majority. The interpretation that the repeal of an amendment
to Article 18, paragraph 2, adopted under Article 18, paragraph 3, may likewise be

adopted under this provision, is hardly compatible with its wording; though yet it

is more acceptable than the opinion that the question may be decided by the rules

of procedure of the General Assembly to be adopted under Article 21.' If the

power to repeal an amendment adopted under Article 18, paragraph 3, is implied
in this provision, the procedural question: simple or two-thirds majority, is

decided by Article 1 8
, paragraph 3 . If this provision does not confer upon the

General Assembly the power to repeal its amendment to Article 18, paragraph 2,

the repeal falls under die provisions of Chapter ?""''.
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of the General Assembly who is
against a proposal concerning the

matter and assumes that he will be with his opinion in the minority,
has good reason to be in favour of a decision by which the matter is

declared to be
'

important
'

;
whereas a member who is in favour of

the proposal but assumes that there will be a simple majority in favour of

the proposal should vote against the
'

importance
'

of the matter.

The decision by which the General Assembly requires the Inter-

national Court of Justice to give an advisory opinion is not among the

decisions enumerated in paragraph 2 of Article 1 8. When the General

Assembly has to vote, under Article 96, on a proposal to ask the Court

for an advisory opinion on a matter to be decided by the Assembly, and

when the question of
'

importance,' and hence of the kind of majority

required, arises, it is necessary to distinguish clearly between two
different items: shall asking the Court for an opinion be declared

important and hence the decision to ask the Court be adopted by a

two-thirds majority ? or shall the matter on which the Court is to be

asked for an opinion be declared to be important and later on be

decided by a two-thirds majority ? It may be argued that if the matter

on which the Court is to be asked for an opinion is
'

important
'

and

hence requires to be decided by a two-thirds majority, also the decision

by which the Court is asked for an opinion on this matter is important
and requires a two-thirds majority. But it may also be argued as

follows : the fact that the matter on which the Court is asked for an

opinion is important and hence to be decided by a two-thirds majority
does not imply that the decision by which the Court is asked for an

opinion on this matter requires a two-thirds majority. If the enumera-

tion in Article 18, paragraph 2, is interpreted to be exhaustive, the

concrete decision by which the Court is asked for an opinion can be

declared important only by a decision by which a new category of

questions is added to those enumerated in Article 18, paragraph 2.

This category may be determined as : requiring the International Court

of Justice to give an advisory opinion on
legal questions, or requir-

ing the International Court ofJustice to give an advisory opinion on legal

questions provided the
legal question concerns an important matter. 7

7 In the case of the treatment of Indians in South Africa two different resolutions were

suggested. The one, by the delegation of the South African Union, to the effect

of requesting an advisory opinion from the International Court of Justice ;
the other

by the joint first and sixth Committee, to the effect of stating that by the treatment

of Indians in South Africa the friendly relations between the two Members have

been impaired and expressing the opinion that the treatment of Indians in the Union

should be in conformity with the international obligations.
In asking the General

Assembly to decide whether the question was important and hence required a two-

thirds majority the President did not separate the two questions to which the two

resolutions respectively referred. He finally
formulated the subject matter of the

voting as follows:
'

does the Assembly consider that a two-thirds majority is

required in respect of decisions taken as to the matter reported on in document

A/JOJ?' (Journal of the United Nations, No. 55: Suppl. A-A/P.V./J2, p. 403.)

The Assembly answered this question in the affirmative by a simple majority vote
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The first matter designated in Article 18, paragraph 2, as

important
'

question is
'

recommendations with respect to the

maintenance of international peace and security.' What does this

phrase mean ? Since it refers expressly to
'

recommendations,'
decisions of the Assembly which do not constitute a recommendation,
such as a decision under Article 22 by which a subsidiary organ is

established, do not fall within this category. But the phrase
'

recom-

mendations with respect to the maintenance of international peace and

security
'

may mean all the recommendations which the General

Assembly is authorised to make, since they all serve, directly or

indirectly, the maintenance of international peace and security, which

is the purpose of the Organisation. However, a more restricted

interpretation is not excluded. There are decisions of the General

Assembly, as, for instance, those concerning matters referred to in

Chapter XI, which do not directly concern the maintenance of peace
and of which it may be very doubtful whether they fall within this

(29 yes, 24 no). Then the suggested resolution to request an advisory opinion of

the Court was rejected as it did not obtain a two-thirds, but only a simple majority

(3 1 against 2 1 votes), and the resolution suggested by the Committee was adopted

by a two-thirds majority (pp. 402 f.).

In its voting on the importance of the matter the Assembly did not determine an

additional category of important questions. It decided only upon the importance of

a concrete question. But the meaning of the decision is not clear. It may mean
that the General Assembly declared the concrete question that is the question of

the treatment of Indians in South Africa as an important question although it did

not fall within one of the categories enumerated in paragraph 2 of Article 1 8 . If

so, the Assembly acted under the presupposition that this enumeration is not

exhaustive, that by the formula
'

other questions
'

used in paragraph 3 also an

individual question, not
falling

within a category mentioned in paragraph 2, is to be

understood. But the meaning of the decision might also be that the individual

question to which the two suggested resolutions referred, did fall within one of the

categories enumerated in paragraph 2. This interpretation of the decision may be

supported by the fact that the President, in agreement with the opinion expressed

by the delegate of Saudi Arabia, declared that according to paragraph 3 of Article 1 8

it was
'

a question of category of matters and not of individual questions which we
are called upon to add to the list in paragraph 2

'

;
and at the same time approved

the opinion of the delegate of Uruguay who had said :

'

the important question is

to know whether the subject matter before us is one that falls within the category

contemplated in Article 1 8 which states : "... recommendations with respect
to the maintenance of international peace . . .

"
(p. 397). If the President was

of this opinion, he should have formulated the question concerning the importance
of the matter separately for each of the two votings : Does the Assembly consider

that requesting die International Court of Justice to give an advisory opinion on the

treatment of Indians in South Africa is a question which falls within the category
'

recommendations with respect to the maintenance of international peace and

security
'

? Does the Assembly consider that the question to which the resolution

suggested by the joint first and sixth Committee refers, falls within the category
'

recommendations with respect to the maintenance of international peace and

security
'

? It is evident that requesting an advisory opinion of the Court under

Article 96 of the Charter is not at all a
'

recommendation.' As to the resolution

finally adopted by the Assembly, it did not at least not expressly contain any
recommendation either. Cf. infra, pp. 455 f.
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category.
8 The phrase may mean only the recommendations referred

to in Article 1 1
, paragraph i : recommendations with regard to

principles of co-operation in the maintenance of international peace
and security ;

or the recommendations referred to in
%
Article 1 1 ,

paragraph 2 : recommendations with regard to any questions relating
to the maintenance of international peace and security brought before

the General Assembly by any Member of the United Nations, or by the

Security Council, or by a state which is not a Member of the United

Nations in accordance with Article 3$, paragraph 2
;
and in Article 14 :

recommendations for the peaceful adjustment of any situation,

regardless of origin, which the Assembly deems likely to impair the

general welfare or friendly relations among nations, including situations

resulting from a violation of the provisions setting forth the Purposes
and Principles of the United Nations. These may be recommendations

in case of threat or use of force, consequently, recommendations with

respect to the maintenance of international peace and security. The

phrase may mean exclusively the recommendations referred to in

Article 1 1
, paragraphs i and 2

,
since there the words

'

maintenance of

international peace and security
'

are used. Finally, the phrase
4

recommendations with respect to the maintenance of international

peace and security
'

in Article 18, paragraph 2, may be interpreted to

mean only the recommendations referred to in Article 1 1
, paragraph 2 ,

since only this paragraph speaks of
'

recommendations with regard to
'

any questions relating to the maintenance of international peace and

security,' which formula is although not entirely, but almost

identical with that of Article 18, paragraph 2. If this restrictive

interpretation is accepted it could, for instance, be argued that

recommendations under Article 14 (' measures for the peaceful

adjustment of any situation, etc.') may be made by a simple majority
vote (as long as the matters referred to in Article 14 do not belong to

a category of questions added to those enumerated in Article 18,

paragraph 2, by a decision of the General Assembly), whereas recom-

mendations made with regard to any questions relating
to the

* Before the voting on the resolution concerning Regional Conferences of Representa-

tives of Non-Self-Governing Territories at the 64th meeting of the General

Assembly, the President asked the Assembly whether a two-thirds majority ws

required. The resolution has the character of a recommendation. Referring to a

passage in the text of the resolution which reads :

'

Recognising the importance of

the declaration contained in Chapter XI of the Charter . . . '.the President

declared :

'

I therefore conclude that the authors of this resolution have taken these

words directly from Article 1 8 of the Charter. I therefore believe that we are

confronted by an important question and that a two-thirds majority is required.'

(Journal of the United Nations, No. 63 : Suppl. A-A/P.V./S*. pp. 707 *) Since

the resolution contains a recommendation it would have been more correct to vote

on the question whether the proposed resolution concerns an important matter.

Since this was the question on which the voting took place, the General Assembly

assumed that the enumeration of important matters in paragraph
2 of Article 1 1 is

not exhaustive.
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maintenance of international peace and security, especially a dispute,

brought before the General Assembly under Article 1 1
, paragraph 2 ,

must be made by a two-thirds majority vote. Although any distinction

between recommendations of the General Assembly made ' with

respect to the maintenance of international peace and security
'

and

other recommendations of the General Assembly is very artificial since

the maintenance of international peace and security is as pointed out

the general purpose of all the activities of the Organisation, a

tendency to interpret the formula of Article 18, paragraph 2, as

restrictively as possible would be quite understandable. For such

interpretation facilitates one of the most important functions of the

General Assembly by allowing this organ to make as many recom-

mendations as possible by a simple majority vote. 9

According to Article 18, paragraph 2, the election of members of

all three Councils of the United Nations are declared
'

important

questions
*

and hence require a two-thirds majority. According to

Article 10, paragraph i, of the Statute of the International Court of

Justice, the election of the judges ofthis Court by the General Assembly
(as well as by the Security Council) requires only

'

an absolute majority
of votes.' The election of the judges of the Court is ce'rtainly

as
'

important
'

as the election of the members of one of the three

Councils. But, in virtue of the special provision of Article 10 of the

Statute, no two-thirds majority is required. This, too, is in favour of

the interpretation according to which the enumeration in Article 18,

paragraph 2, is to be considered as exhaustive. Another decision of

the General Assembly for which a simple majority is expressly required
is the one referred to in Article 109, paragraph 3, concerning the

holding of a General Conference for reviewing the Charter. In this

provision the required majority is not specified by the words
'

of the

members present and voting' (the formula used in Article 18,

paragraphs 2 and 3) ; consequently the majority of all the members

(the votes of more than half of the members) is required. Also

Article 10, paragraph i, of the Statute does not stipulate a majority of

the members present and voting ;
its wording is : 'an absolute

majority of votes in the General Assembly and in the Security Council.'

The identical piovision in the Statute of the Permanent Court of
International Justice has been interpreted to mean : a majority of the

members present. But this interpretation was possible since Article $

of the Covenant provided that decisions ofthe Assembly and the Council

require either
'

agreement of all the Members of the League repre-

' At the Hearings (p. 257), the representative of the Department of State stated that

recommendations for peaceful adjustment in contradistinction to recommendations

for adjustment by enforcement measures do not necessarily require merely a

simple majority, as a Senator erroneously assumed. The representative expressed
the view that a recommendation for peaceful adjustment, although not mentioned

in Article 18, paragraph 2, may concern an important question and hence require
a two-thirds majority.
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sented at the meeting or
'

a majority of the Members of the League

represented at the meeting.
'

The Statute of the International Court

of Justice forms an integral part of the Charter. Consequently,
Article i o of this Statute must be interpreted in consideration of the

provisions of the Charter concerning decisions of the General Assembly
and the Security Council. Since the Charter makes a distinction

between a majority of the members present and
voting, and a majority

vote of the members, Article 10, paragraph i, of the Statute may be

interpreted to mean: majority of votes of all the members of the'

General Assembly and of the Security Council, and not only a majority
of those present and voting. But another interpretation is not

absolutely excluded, since Article 10, paragraph i, of the Statute

speaks of a majority of votes
'

in the General Assembly and in the

Security Council,' not of a majority or a majority vote
'

of the

members '

(as does Article 109, paragraph 3). A majority
'

in the

General Assembly
'

or
'

in the Security Council
'

may mean a majority
of the members present and voting. A two-thirds majority is expressly

required for the adoption of amendments to the Charter in Article 108

and for the decision fixing the date and place of the General Conference

in Article 109, paragraph i. In these provisions, too, the words
*

present and voting
'

do not appear. Consequently a vote of two-

thirds of all the members is required. Rule 78 of the Rules of

Procedure interprets the phrase
' Members present and voting

'

to

mean:
' Members casting an affirmative or negative vote. Members

which abstain from voting are considered as not
voting.'

The Charter does not determine the number of members who
must be present in order to enable the General Assembly to transact

business (quorum). In this respect the Rules of Procedure provide:

RULE 60

A majority of the Members of the General Assembly shall

constitute a quorum.

As to the form of voting the Rules of Procedure provide :

RULE 79

The General Assembly shall normally vote by show of hands

or by standing, but any representative may request a roll-call.

The roll-call shall be taken in the English alphabetical order

of the names of the Members, beginning with the Member
whose name is drawn by lot by the President. The name of

each Member shall be called in any roll-call and one of its

representatives shall reply
'

Yes,'
' No '

or
4

Abstention.'

The result of the voting shall be inserted in the record in the

English alphabetical
order of the names of the Members.
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RULE 84

All elections shall be held by secret ballot. There shall be

no nominations. 1

The Charter does not contain a provision concerning the procedure
to be applied in case the majority prescribed by the Charter is not

reached. In this respect the Rules of Procedure stipulate:

RULE 8s
When only one person or Member is to be elected and no

candidate obtains in the first ballot the majority required, a

second ballot shall be taken which shall be restricted to the two
candidates obtaining the largest number of votes. If in the

second ballot the votes are equally divided, and a majority is

required, the President shall decide between the candidates by

drawing lots. If a two-thirds majority is required, the

balloting shall be continued until one candidate secures two-

thirds of the votes cast
; provided that, after the third incon-

clusive ballot, votes may be cast for any eligible person or

Member. If three such unrestricted ballots are inconclusive,

the next three ballots shall be restricted to the two candidates

who obtained the greatest number of votes in the third of the

unrestricted ballots, and the following three ballots thereafter

shall be unrestricted, and so on until a person or Member is

1 The last sentence of Rule 84:
'

There shall be no nominations,' was the result of

an amendment adopted at the i8th meeting of the General Assembly on the

recommendation of the Sixth Committee. (Journal of the General Assembly,
First Session, No. 16, pp. 319-336.) The proposal of the Ukrainian representative
'

that all candidatures, both of states and persons, should be brought forward at

meetings and that discussion should take place before a vote was taken, except in

cases in which the Assembly unanimously decided to proceed to a vote bv acclama-

tion
'

was rejected.
'

In favour of the Ukrainian proposal requiring nominations

it was argued that representatives coming from all over the world were not well

acquainted with one another. Qualified candidates of small countries
particularly

might not be generally known. Nominations and discussion would place the

representatives
in possession of sufficient information to vote for the most suitable

candidate. It would further avoid the risk of persons or states being elected who
did not wish to serve. The General Assembly during the present session had

usually voted on the basis of nominations. Everyone had accepted this procedure
as natural and in most cases the committees had been able to make elections of

officers by unanimous vote. To forbid nominations was undemocratic. It was the

basic right
of every Member of the Organisation to make proposals on every matter

within the competence of the General Assembly. To except the matter of

elections would be a breach of the spirit of the Charter of the United Nations. To
avoid frank discussion at the General Assembly's meetings would lead to lobbying,

intrigues and discussion behind the scenes. Nominations would, on the contrary,
tend to discourage the formation of blocs within the General Assembly. In favour

of no nominations it was maintained that only in this way could absolute freedom and

independence of voting be ensured. Discussion of the qualifications of candidates

might easily
lead to embarrassment and might impair the prestige of countries

nominated or making nominations.' (Yearbook of the United Nations, 1946-47,

pp. 61 f.)
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elected. These provisions shall not prejudice the application
of Rules 132, 133, i 35 and 137.

RULE 86

When two or more elective places are to be filled at one time

under the same conditions, those candidates obtaining in the

first ballot the majority required shall be elected. If the

number of candidates obtaining such majority is less than the

number of persons or Members to be elected, there shall be

additional ballots to fill the remaining places, the voting being
restricted to the candidates obtaining the greatest number of

votes in the previous ballot, to a number not more than twice

the places remaining to be filled
; provided that, after the third

inconclusive ballot, votes may be cast for any eligible person or

Member. If three such unrestricted ballots are inconclusive,

the next three ballots shall be restricted to the candidates who
obtained the greatest number of votes in the third of the

unrestricted ballots, to a number not more than twice the

places remaining to be filled, and the following three ballots

thereafter shall be unrestricted, and so on until all the places
have been filled. These provisions shall not prejudice the

application of Rules 1 3 2
, 133, 135 and 137.

RULE 87

If a vote is equally divided on matters other than elections, a

second vote shall be taken at a subsequent meeting which shall

be held within forty-eight hours of the first vote, and it shall be

expressly mentioned in the agenda that a second vote will be

taken on the matter in question. If this vote also results in

equality, the proposal shall be regarded as rejected.

With respect to the procedure in the Committees of the General

Assembly the Rules of Procedure stipulate :

RULE 94

Each committee shall elect its own Chaiiman,Vice-Chairman

and Rapporteur. These officers shall be elected on the basis of

equitable geographical distribution, experience and personal

competence. These elections shall be held by secret ballot.

RULE 93

Each committee may set up sub-committees, which shall

elect their own officers.

RULE 98

A majority of the members of a committee shall constitute

a quorum.
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RULE 114
Decisions in the committees of the General Assembly shall

be taken by a majority of the members present and voting.

A principle of importance is laid down in Rule 58 :

The General Assembly shall not, unless it decides other-

wise, make a final decision upon any item on the agenda until

it has received the report of a committee on that item.

C. Differences
between the Procedure oj the General Assembly and that of the

Security Council

The procedure of the General Assembly differs from that of the

Security Council in so far as in the latter there is no distinction between

ordinary matters to be decided by a simple majority vote and
'

impor-
tant

'

matters to be decided by a two-thirds majority vote, but between
'

procedural
'

matters to be decided by an affirmative vote of seven

(from the eleven) members, and other matters to be decided by an

affirmative vote of seven members including the concurring votes of the

permanent members (Article 27, paragraphs 2 and 3). No member
of the General 'Assembly has a veto

right.
In its procedure the

principle of equality is
strictly

observed.

The General Assembly is authorised by Article 21 just as the

Security Council by Article 30 to adopt its own rules of procedure.
Since the decision concerned refers certainly to procedural matters,

the provision of Article 27, paragraph 2, certainly applies to the

decision of the Security Council. But it is doubtful whether the

decision by which the General Assembly adopts its own rules of

procedure is to be made by a simple or by a two-thirds majority vote.

The matter is not mentioned among those enumerated in Article 18,

paragraph 2. But, according to one of the interpretations mentioned

above, this does not necessarily mean that the matter is not an
'

important question
'

requiring a two-thirds majority, even if the

adoption of the rules of procedure has not been added to the list of

Article 18, paragraph 2, by a decision under paragraph 3. Yet a

minority cannot prevent a simple majority from adopting the rules of

procedure of the General Assembly.
The procedure of the General Assembly differs from that of the

Security Council not only in so far as no member of the General

Assembly has a veto right but also in so far as no member, if party
to a dispute under consideration by the Assembly, is excluded from

voting, whereas Article 2 7 provides that in decisions of the Security
Council under Chapter VI and under paragraph 3 of Article 52, a party
to a dispute shall abstain from voting.

2 Another difference between

2 At its 9th meeting, Committee i of Commission II of the San Francisco Conference

(U.N.C.I.O. Doc. 494, 11/1/23, PP- ' )

'

discussed a proposal submitted by the

Delegation of Costa Rica that members to whom acts of aggression were attributed
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the procedure of the General Assembly and that of the Security Council

is that under Article 32
'

any state which is not a Member of the

United Nations, if it is a party to a dispute under consideration by the

Security Council, shall be invited to participate, without vote, in the

discussion relating to the dispute,' whereas if a dispute to which a

non-member is a party is under consideration by the General Assembly,
the non-member neither shall nor can be invited to participate in the

discussion. It is difficult to understand why the principles laid down
in Article 27, paragraph 2, and Article 32, for the procedure of the

Security Council do not apply in the procedure of the General

Assembly. With respect to participation of non-members in the

discussion, there exists also a difference between the procedure in the

General Assembly and the procedure in the Economic and Social

Council which, under Article 70 of the Charter, may allow
'

repre-
sentatives of the specialised agencies to participate, without vote, in

its deliberations and in those of the commissions established by it.
' *

Under the Charter, only states Members of the United Nations are

allowed to participate in the discussion and the voting in the General

Assembly.
s

3. COMPETENCE (GENERAL REMARKS)

A. Legal and Political Competence

Functions are conferred upon the General Assembly either directly by
the Charter or indirectly by international agreements, being delegated

by the Charter. The Charter determines the competence of the

General Assembly by a general clause laid down in Article 10, and by

special provisions referring to particular matters. The functions con-

ferred upon the General Assembly may be designated as
legal functions if

should not vote in their own cases. The Delegate of the United Kingdom, with

the support of other delegates, expressed the view that questions relating to a

determination of acts of aggression were to be decided on by the Security Council .

They were therefore outside the competence of the Committee. The Costa Rica

amendment was supported by a Delegate from Bolivia on the ground that it dealt

merely with the form and manner of voting in the Assembly in the event of a state

being charged with aggression. The Committee rejected by a >ote of 20 to j the

principle that delegates of states to which acts of agression are attributed should

abstain from voting in the corresponding decision in the General Assembly.
'

The

Committee also
'

considered the principle embodied in proposals submitted by the

Delegation of Chile that parties to disputes being considered in the Assembly should

not vote in their own cases. The Delegate of the United Kingdom expressed the

opinion that this principle fell in the same category as the one just decided and

should, therefore, not be dealt with by this Committee. The Chilean Delegate

pointed out that in some cases the Assembly might be called upon to consider

disputes and that therefore the question of voting under those circumstances should

be specified in the Charter. By a vote of 21 to 7, the Committee rejected the

principle that parties to a dispute being considered by the Assembly should abstain

from
voting.'

* Cf. in/>o, p. 460.

K. 13



194 Organisation of the United Nations

the acts which the General Assembly is empowered to perform have legal

effects, that is to say, if they constitute obligations, rights or com-

petences, as for instance the admission ofnew Members under Article 4,

or the participation in the amendment procedure under Article 108.

They may be designated as political functions if they have no such

effects, though they may actually influence the conduct of Members or

non-members or the activity of other organs of the United Nations.

The
legal functions may be performed by unilateral acts of the

General Assembly or by participating in the conclusion of an interna-

tional agreement or a contract under national law. 4 The
legal

functions may have a general or individual character, that is to say, die

acts to be performed by the General Assembly may create general legal
norms binding upon those whose conduct is regulated by them. These

are legislative functions in the wider sense of die term, comprising not

only unilateral acts, as for instance the adoption of the Rules of

Procedure under Article 2 1
,
but also participation in the conclusion of

treaties establishing general legal norms, as for instance the approval of

trusteeship agreements under Article 8$. The acts of the General

Assembly may create only individual norms, that is to say, only an

individual
obligation, right or competence. These are administrative

and quasi-judicial functions, as for instance the appointment of the

Secretary-General under Article 97, or a decision under Article 19 by
which the General Assembly permits a Member to vote

;
or they may

have the character of
legal transactions under national law, as for

instance the approval of the agreement between the United Nations

and the Carriegie Foundation concerning the use of the premises of the

Peace Palace at the Hague. There is, however, no absolute difference

between acts by which general, and those by which individual legal
norms (obligations, rights, competences) are created; there are

intermediate forms. 6 In case the United Nations should assume under

Article 81 the function of an administering authority of a trust

territory and exercise this function through the General Assembly, this

4 As to the competence of the United Nations to conclude agreements under interna-

tional and contracts under national law, cf. infra, pp. 329 ff.

5 At its ^oth meeting on December 7, 1 946, the General Assembly adopted a resolu-

tion to the effect that a certain design
'

shall be the emblem and distinctive sign
of the United Nations and shall be used for the official seal of the Organisation.'

(Doc. A/64/Add. i, PP- l *S )> at *te 9^th meeting, a resolution to the effect
'

that the
flag

of the United Nations shall be the official emblem adopted by the

General Assembly under the terms of its resolution 92 (I) of December 7, 1946,
centred on a light blue ground

'

;
at the i o i st meeting a resolution by which it

declared
'

that October 24, the anniversary of the coming into force of the Charter

of the United Nations, shall henceforth be
officially

called
"

United Nations Day
"

and shall be devoted to making known to the peoples of the world the aims and

achievements of the United Nations and to gaining their support for the work of

the United Nations.' (Doc. A/i9, p. 91.) These resolutions intend to have

legal effects on the organs and Members of the United Nations. They are more
than mere recommendations. As such they have no basis in the Charter.
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organ would have
legislative, administrative and judicial powers with

respect to this territory.
'

Political functions within the meaning determined above are : to
'

discuss
'

matters within the scope of the Charter (Article i o) ; to
'

consider
'

principles or reports (Articles 1 1
, 15, 24, 87) ;

to
'

accept
'

or
*

receive
*

reports, recommendations, or observations (Articles 1 r, ,

62, 64), but this only in order to
'

consider
'

or
'

discuss
'

them; to

'initiate' studies or negotiations (Articles 13, $9). The most

important political function of the General Assembly is to make
'recommendations' (Articles 10, n, 13, 14, 8, 64, 105). Such

recommendations may be made to the Members of the United Nations

(Articles 10, n), to non-member states (Article n, paragraph 2), or

to the Security Council (Articles 10, n); Article 13 authorises the

Assembly to make recommendations in the field of international

co-operation and Article 14 authorises the Assembly to recommend
measures for the peaceful adjustment of any situation which it deems

likely to impair the general welfare or friendly relations among nations,

without any restriction as to the persons or authorities to which the

recommendations may be made. '
Recommendations, by their very

Cf. infra, pp. 6ji ff.

7 The resolution of the General Assembly regarding the future government of Palestine
,

adopted at its 1 28th meeting on November 29, 1947, is based on Article 14 of the

Charter, for it contains the following passage:
' The General Assembly . . .

considers that the present situation in Palestine is one which is
likely to impair the

general welfare and friendly relations among nations.' The formula
'

likely to

impair the general welfare or friendly relations among nations
'

appears only in

Article 14. In this resolution the General Assembly
' recommends to the United

Kingdom, as the mandatory Power for Palestine, and to all other Members of the

United Nations the adoption and implementation, with regard to the future govern-
ment of Palestine, of the Plan of Partition with Economic Union set out below.'

In addition, the General Assembly
'

calls upon the inhabitants of Palestine to take

such steps as may be necessary on their part to put this plan into effect
'

;
and

'

appeals to all Governments and all peoples to refrain from taking any action which

might hamper or delay the carrying out of these recommendations ..." The
'

call
'

and the
'

appeal
'

are to be interpreted as
'

recommendations
'

within the

meaning of Article 14 which authorises the Assembly only to
'

recommend
'

measures for the peaceful adjustment of situations, not to
'

call
'

or
'

appeal.'

That the General Assembly in this resolution makes recommendations not only to

Members of the United Nations but to
'

all Governments and all peoples
'

and to
'

the inhabitants of Palestine,' is quite in conformity with Article 14 which in

contradistinction to Articles 10 and 1 1 does not restrict the circle of persons or

authorities to whom recommendations may be made. It is, however, doubtful

whether the resolution of the Assembly did not go beyond mere recommendations.

It provided, under the heading
'

Steps Preparatory to Independence
'

:

i . A Commission shall be set up consisting of one representative of each

of five Member states. The Members represented on the Commission shall

be elected by the General Assembly on as broad a basis, geographically and

otherwise, as possible.

j. The administration of Palestine shall, as the mandatory Power

withdraws its armed forces, be progressively
turned over to the Commission,

which shall act in conformity with the recommendations of the General

13 (2)
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nature, do not constitute a
legal obligation to behave in conformity

with them. 8 This is of particular importance with respect to

recommendations made by the General Assembly to the Security

Assembly, under the guidance of the Security Council. The mandatory
Power shall to the fullest possible extent co-ordinate its plans for withdrawal

with the plans of the Commission to take over and administer areas which

have been evacuated.

In the discharge of this administrative responsibility the Commission

shall have authority to issue necessary regulations and take other measures

as required.
The mandatory Power shall not take any action to prevent, obstruct or

delay the implementation by the Commission of the measures recommended

by die General Assembly.

Since at the time the resolution was adopted the
territory of Palestine was, if not

under the sovereignty, so at least under the exclusive administration, of the United

Kingdom, the General Assembly was competent Under Articles 10 and 14 to

recommend to the Government of the United Kingdom to establish an Arab and a

Jewish state with economic union on the former mandate territory, but the Assembly
was hardly competent to transfer the administration of Palestine to a commission

established by the General Assembly. In view of the fact that the United Kingdom
refused to have part in the implementation of the United Nations Plan of Partition,

the resolution of the General Assembly restricted itself in the annexed
'

Plan of

Partition with Economic Union
'

to recommend to the United Kingdom not to take

any action
'

to prevent, obstruct or delay the implementation by the Commission

of the measures recommended by the General Assembly.' Hence the provision
of the resolution:

' The administration of Palestine shall ... be ... turned

over to the Commission ..." actually means that the commission shall take over

the administration of Palestine. This is not a recommendation. This is a decision

of the General Assembly to administer, on behalf of the United Nations, through a

commission established by the General Assembly, a territory abandoned by its

legitimate government. Even if the phrase
' The administration of Palestine shall,

as the mandatory Power withdraws its armed forces, be progressively turned over

to the Commission
'

is interpreted to mean that the United Kingdom shall turn over

to the Commission the administration of Palestine, the resolution of the General

Assembly implies the decision that in case the United Kingdom accepts this recom-

mendation the United Nations, through a commission appointed by the General

Assembly, shall administer Palestine. The resolution provides expressly that the

commission shall
'

take over and administer areas which have been evacuated
'

by

8 The Soviet Union refused to comply with the recommendations made by the General

Assembly in its resolution concerning the independence ofKorea (cf. supra, pp. 1 74 ff. ,

and Annual Report of the Secretary-General, Doc. A/j6$, p. 31). At the i28th

meeting of the General Assembly the delegates of Saudi Arabia, Pakistan, Iraq,

Syria and Yemen declared that they did not consider their governments bound by
the recommendations made in the resolution of the General Assembly regarding
future government of Palestine. (Doc. A/P.V. 128.) During the discussion of the

Palestine question in the Security Council
(starting with the 23rd meeting on

February 24, 1948), the representative of the United Kingdom declared that his

government was unwilling to take any part in the implementation of the General

Assembly's resolution regarding future government of Palestine as long as there

existed objection to it by either Arab or Jewish authorities. The representatives of

Syria, Egypt and Lebanon denied expressly that the recommendations of the

General Assembly had any binding force upon the Members. (Doc. S/P.V.24,

p. 21 ; S/P.V.2JJ, p. 16; S/P.V.267 , pp. 12 f.)
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Council. The latter may or may not accept and carry out such a

recommendation. *

Under Article 62, paragraph 3, the Economic and Social Council
'

may prepare draft conventions for submission to the General

the mandatory power, according to plans co-ordinated with the plans of the

commission. To decide that the United Nations shall administer a
territory for the

purpose to establish on it two new states is hardly within the competence of the

General Assembly or any other organ of the United Nations. At the meeting, on

November 2j, 1947, of the General Assembly's ad hoc committee on the Palestine

question, the representative of Iraq argued that the partition proposal went beyond
'

recommendations
'

;
the representatives of Pakistan and of Lebanon contended,

that the proposed commission would have administrative and
legislative powers in

Palestine, and that the Assembly was not competent to establish such body. (Cf.
United Nations Weekly Bulletin, Vol. Ill, No. 23, pp. 742 f.) At the 12 8th

meeting of the General Assembly the delegate of Cuba pointed out that the General

Assembly was empowered only to make recommendations, but that the partition

plan was more than a recommendation. (Ibid., No. 24, p. 77;.) At the i2oth

meeting of the First Committee of the General Assembly oh April 21, 1948, the

representative of Syria stated :

'

According to the Charter, the General Assembly
could make only recommendations and had no power to implement decision.

Article 14 was clearly so limited and so were the provisions of Chapter VI.' He
referred to precedents of

'

Assembly recommendations rejected by various states.
'

(Doc. A/C. i/SR. 120, pp. i f.) These arguments are, from a
strictly legal point,

correct. (As to the text of the resolution of the General Assembly of November 2 9 ,

1947, regarding die future government of Palestine, cf. Resolutions adopted by the

General Assembly, Doc. A/i9, pp. 131 ff.).

' In its resolution regarding future government of Palestine (cf. note 7
) the General

Assembly
'

requested
'

that:

(a) The Security Council take the necessary measures as provided for in

the plan for its implementation;

(b) The Security Council consider, if circumstances during the transi-

tional period require such consideration, whether the situation in Palestine

constitutes a threat to the peace. If it decides that such a threat exists,

and in order to maintain international peace and security, the Security

Council should supplement the authorisation of .the General Assembly by

taking measures, under Articles 39 and 41 of the Charter, to empower the

United Nations Commission, as provided in this resolution, to exercise in

Palestine the functions which are assigned to it by this resolution;

(c) The Security Council determine as a threat to the peace, breach of

the peace or act of aggression, in accordance with Article 39 of the Charter,

any attempt to alter by force the settlement envisaged by this resolution;

These
'

requests
'

are to be interpreted as
'
recommendations

'

within the meaning
of Article 14 on the basis of which the resolution of the General Assembly has been

adopted. At the 2 53rd meeting of the Security Council the representative of die

United States suggested diat die Security Council resolve to accept, subject to die

audiority of die Council under die Charter, die requests addressed to it by die

General Assembly in paragraphs (a), (b) and (c) of its November resolution. (Doc.

S/P.V.2^3.) The suggestion to accept die requests of die Assembly in paragraphs

(a), (fc) and (c) of its resolution was not approved by die Security Council, which

implies that die Council did not consider itself bound by die
'

requests.' At die

2 J4& meeting of die Security Council die delegate of Syria stated :

' The Security

Council is an independent organ of die United Nations widi complete liberty to
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Assembly, with respect to matters falling within its competence.'
This implies the competence of the General Assembly to approve these

draft conventions. Such approval has a legal effect in so far as only a

draft convention approved by the Assembly can be submitted to

ratification by the Members.

B. Competence under Article 10

Article 10 establishes the competence of the General Assembly in a

general way as follows :

The General Assembly may discuss any questions or any matters

within the scope of the present Charter or relating to the powers
and functions of any organs provided for in the present Charter,

and except as provided in Article 1 2
, may make recommenda-

tions to the Members of the United Nations or to the Security
Council or to both on any such questions or matters.

The wording of this Article is technically defective. There is no

reason to differentiate between
'

questions
'

and
'

matters
'

since the

one term can be used in exactly the same sense as the other. The
*

scope of the present Charter
'

is identical with the competence of the

United Nations as determined in the Charter. x Since this competence
is to be exercised by the various organs of the United Nations, the

competence of the General Assembly to discuss any matter within the

scope of the Charter includes the competence to discuss matters
'

relating to the powers and functions of any organs provided for in the

present Charter.' By Article 10 the General Assembly is competent
not only to discuss any matter within the competence of the United

Nations but also to make recommendations on any such matter. This

is a political, not a
legal, competence in the sense defined above.

Since the Charter determines as purpose of the United Nations to

maintain and restore international peace and security by preventive
and repressive measures (Preamble, Articles i and 2), there is hardly

act within the provisions of the Charter, irrespective of any recommendations or

instructions given to it by any other body.' (Doe. S/P.V.24, p. n.) At the

zjjth meeting of the Security Council the delegate of Belgiuri declared that
'

the

Security Council was free to accept or not to accept
'

the request of the General

Assembly. (Doc. S/P.V.277, p. 12-1^.) As to the question, whether the

Assembly was competent to recommend under Article 14 to the Security Council to

take enforcement measures within the meaning of Article 39, cf. infra, pp. 208 ff.

1 Committee 11/2 (U.N.C.I.O. Doc. 686, 11/2/34) suggested to confer upon the

General Assembly the power to discuss any matter
'

within the sphere of international

relations.' The
finally adopted text:

'

within the scope of the Charter
'

is not

essentially different. Any matter within the sphere of international relations may be

interpreted to be within the scope of the Charter since any such matter may be in

some relation to international peace and security. At the 4th meeting of Com-
mission II (U.N.C.I.O. Doc. ii ji, n/i7, p. 19) the Australian delegate interpreted
the words '

within the scope of the present Charter
'

as follows :

'

That scope will

include every aspect of the Charter, everything contained in it and everything
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any international matter which the General Assembly is not competent
to discuss and on which it is not competent to make recommendations. *

But it is important to note that the main competence of the Assembly,
as determined by Article i o, has a

political, not a
legal character. The

intention was to establish the General Assembly as
'

town meeting of

the world,' the
*

open conscience of humanity,' that is to say, as a

covered by it. It will include the Preamble of the Charter, the great purposes and

principles embodied in it, the activities of all its organs ;
and the right of discussion

will be free and untrammelled and will range over that tremendous area.'

* After the breakdown of negotiations in the Joint Commission on Korea (United
States and Soviet Union) in August, 1947, the Government of the United States of

America, on September 17, 1947, submitted the problem of the independence of

Korea to the Secretary-General for inclusion in the agenda of the 2nd regular session

of the General Assembly. On September 23, the General Assembly, on the

recommendation of the General Committee, decided to place this item on its agenda
and referred it to the First Committee for consideration and report. (Annual

Report of the Secretary-General, Doc. A/j6j, p. 29.) The General Assembly

finally adopted two resolutions quoted supra, pp. 174 ff.

In the discussions of the First Committee some delegates denied the competence
of the United Nations to deal with the problem of the independence of Korea.

(Doc. A/C. i
/S.11.87-94.) The main argument was that this problem was con-

nected with the peace treaties and the United Nations was not competent to deal

with problems of the peace treaties. The only provision of the Charter on which

this view could be based is Article 107 which authorises the Members of the United

Nations to take action, especially enforcement action, in relation to any state which

during the Second World War has been an enemy to any signatory to the Charter.

Since Korea was not an enemy, it is doubtful whether Article 107 applies at all.

But even if Korea was considered to be part of the territory of a former enemy
state, it could hardly be argued that Article 107 excludes the competence of the

General Assembly to discuss the problem of the independence of Korea and make

recommendations in this respect, provided that this problem is a question within

the scope of the Charter ; and it is within the scope of the Charter if it has anything
to do with the maintenance of international peace. At the 87th meeting of the

First Committee, the representative of Australia stated
'

that Article 107 of the

Charter did not preclude examination of this question by the United Nations, since

the General Assembly had the necessary competence to recommend if not to carry

out measures. Since the Allied Powers had been unable to conclude the peace
treaties speedily, it devolved on the United Nations to deal with the question.

Nevertheless, such questions should only be brought before the General Assembly as

a last resort, because its function was not to intervene in the preparation of the

peace treaties but to see that peace was maintained once the treaties had been signed.
'

{Doc. A/C.I/S.R.87, p. j.) The view that questions to be solved by the peace

treaties are excluded from the competence of the United Nations and devolve on this

Organisation only if the peace treaties are not speedily concluded, has no basis in

the Charter. The wording of Article 107 does not prevent the General Assembly
to discuss problems to be solved by the peace treaties and make recommendationi

on such problems. The fact that the General Assembly discusses and recommends

an action in relation to a former enemy state does not imply invalidation or pre-

clusion of any other action, even an action contrary to the one recommended by the

General Assembly. At the 9 ist meeting the representative of India quite correctly

stated
'

that Article 107 of the Charter was only permissive in effect and did not

prevent the Assembly from considering such matters.' (Doc. A/C.I/S.R.9I, p. 8.)

Cf. infra, pp. 805 ff.
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deliberative and criticising organ.
3 Hence, legal functions of the

Assembly are to be considered as exceptions and require special

provisions in the Charter. As a matter of fact, the Assembly has

assumed legal
functions not expressly conferred upon it by the Charter.

Thus, for instance, the above mentioned approval of the agreement with

the Carnegie Foundation has no basis in the Charter; nor is there a

provision in the Charter authorising the General Assembly to adopt on

behalf of the United Nations, certain functions of the League of

Nations, which actually was done by resolutions of the General

Assembly adopted at its 49th and 6$th meetings. The Charter,

unfortunately, does not contain a provision authorising a definite organ
of the United Nations in a general way to perform the legal functions

which may be necessary to achieve the purpose of the Organisation, but

which are not stipulated by a special provision of the Charter.

C. .Competence under Article n

hi addition to Article 10, Chapter IV of the Charter contains other

provisions referring to the competence of the General Assembly to

discuss matters and make recommendations on such matters, which
are technically superfluous because covered by Article 10. Article 1 1

stipulates :

1. The General Assembly may consider the general

principles of co-operation in the maintenance of international

peace and security, including the principles governing dis-

armament and the regulation of armaments, and may make
recommendations with regard to such principles to the

Members or to the Security Council or to both.

2. The General Assembly may discuss any questions

relating to the maintenance of international peace and security

brought before it by any Member of the United Nations, or by
the Security Council, or by a state which is not a Member of

the United Nations in accordance with Article 3 , paragraph 2
,

and, except as provided in Article 12, may make recom-

mendations with regard to any such questions to the state or

states concerned or to the Security Council or to both. Any
such question on which action is necessary shall be referred to

the Security Council by the General Assembly either before or

after discussion.

3. The General Assembly may call the attention of the

Security Council to situations which are likely to endanger
international peace and security.

4. The powers of the General Assembly set forth in this

Article shall not limit the general scope of Article 10.

8 Yearbook of the United Nations, 1946-47, p. ;i.
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Paragraph i of this Article is completely covered by Article i o since
'

the general principles of co-operation in the maintenance of interna-

tional peace and security, including the principles governing disarma-

ment and the regulation of armaments,' are according to Article i of

the Charter within the scope of the Charter. That Article n,
paragraph i

,
authorises the General Assembly to

*

consider
'

whereas
Article 10, to

'

discuss,' does not constitute a difference in the

meaning of the two Articles. It is only an inconsistency in the

terminology of the Charter. * But whereas the competence of the

General Assembly to make recommendations under Article 10 is

restricted by the reference to Article 12, the provision of this Article

does not apply to recommendations of the General Assembly made
under Article 1 1

, paragraph i .

The competence ofthe General Assembly to make recommendations
with regard to principles governing disarmament and the regulation of

armaments to the Members of the United Nations is at least partly
concurrent with the competence of the Security Council under

Article 26 to formulate plans
'

for the establishment of a system for the

regulation of armaments '

to be submitted to the Members of the

United Nations. Since these plans are to be
'

submitted
'

to the

Members which are not obligated to accept them, there is hardly an

essential difference between the power ofthe General Assembly to make
recommendations and that of the Security Council to formulate and

submit plans.

The first sentence of paragraph 2, too, is almost completely

4 The Second Report of Subcommittee 3 of Committee H/2 (U.N.C.I.O. Doc. 677,

1I/2/B/9) contains the following statement (referring to the use ofthe term
'

discuss
'

in Article 10 :

' The Subcommittee was of the view that the right to
"

consider
"

encompasses the right to
"

discuss ".' At the Hearings, p. 246, the representative
of the Department of State stated :

' The right of the Assembly to discuss, consider,

and debate any question relating to the maintenance of international peace and

security is absolute. Nobody can stop it.' As to the use of the term
'

discuss
'

in

Article 10 and Article 1 1, paragraph 2, in contradistinction to the term
'

consider'

in Article 1 1
, paragraph i , a Senator asked (p. 242) :

'

Is there any reason for using
those two words differently ?

' The representative of the State Department
answered:

'

Perhaps the word "
consider

"
is more comprehensive than the word

"
discuss," because the word "

consider
"
may have an implication of leading to

some sort of action recommendation, for example.' Whereupon the Senator

asked:
'

Then, you did use the words deliberately.' Answer:
'

Oh, yes; they
were used deliberately.' Senator:

' When you discuss, you do not consider?'

Answer:
' When you consider, you certainly discuss; and when you discuss, you

consider. But you consider perhaps with a view to doing something about it
'

...

Senator:
'

But there is a real difference, then, between the two words ?' Answer:
' We thought when we were drafting these particular provisions that the use of the

two words would reinforce the concept of free discussion and free consideration.'

The statement that the word
'

consider
'

is more comprehensive and may have the

implication of leading to recommendation does not conform with the terminology
of the Charter which in Article 10, as well as in Article 1 1 confers expressly on the

Assembly the power of making recommendations, although it uses in one Article

the term '

discuss
'

and in the other the term
'

consider.
'
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covered by Article 10.
'

Questions relating to the maintenance of

international peace and security
'

in whatever way they may have been

brought before the General Assembly are
'

questions within the scope
of the present Charter.' After Article 10 has authorised the General

Assembly to discuss any questions relating to the maintenance of

international peace and security (being within the scope of the Charter)
and to make recommendations on any such question, regardless of the

way in which such question has been brought before the Assembly,
Article 1 1

, paragraph 2
,

restricts the competence of the General

Assembly to discuss such questions only if brought before the Assembly
*

by any Member of the United Nations, or by the Security Council,
or by a state which is not a Member of the United Nations in accordance

with Article 3$, paragraph 2.' If the Assembly prefers to act under

Article i o instead of under Article 1 1
,

it is not hampered by this

restriction. But the restriction established by the reference to

Article 1 2 : not to make recommendations on disputes or situations

while the Security Council is dealing with them, applies whether the

General Assembly acts under Article i o or Article 1 1
, paragraph 2 .

Since Article 12, referred to in Article 10, deals with
'

any dispute or

situation
'

the
*

questions
'

referred to in Article i o include
*

disputes
'

and
*

situations.' The *

questions
'

referred to in Article 11, para-

graph 2, may even be considered to be identical with disputes or

situations, since the only provision of the Charter which authorises

Members and non-Members to bring
'

questions
'

before the General

Assembly is Article 3$, and the only provision of the Charter which

authorises the Security Council to bring a question before the Assembly
is Article 1 2

, paragraph i . Both provisions refer only to disputes or

(other) situations. Article 3^, paragraph i, authorises the Members
to

'

bring any dispute, or any situation of the nature referred to in

Article 34, to the attention
'

of the General Assembly. This phrase

may be interpreted to mean that the Members of the United Nations

are authorised to bring to the attention of the General Assembly
'

any

dispute,' but situations (not having the character of a dispute) only if

they are of the nature referred to in Article 34. Article 34, however,
refers to situations of different nature. It authorises the Security
Council to investigate any dispute, or any

'

situation which might lead

to international friction or give rise to a dispute, in order to determine

whether the continuance ofthe dispute or situation is likely to endanger
the maintenance of international peace and security.' Hence
Article 3 5 , paragraph i

, may be interpreted to mean that any Member
of the United Nations is authorised to bring to the attention of the

General Assembly situations
'

which might lead to international friction

or give rise to a dispute
'

or situations the continuance of which
'

is

likely to endanger the maintenance of international peace and security.'
Both interpretations are possible.

Article 3$, paragraph 2, authorises any non-Member to
*

bring to

the attention
'

of the General Assembly only a dispute to which it is a
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party, not a
'

situation
'

; and Article 12, paragraph i, authorises the

Security Council to request the General Assembly to make a recom-
mendation on a dispute or (other) situation in respect to which the

Security Council exercises the functions assigned to it. The Charter

assigns to the Security Council functions in respect to any dispute, but

only in respect to situations which might lead to international friction

or give rise to a dispute (Article 34). It may be assumed that the

words : to
'

bring to the attention of the General Assembly
'

in

Article 35, paragraphs i and 2, and the words:
'

request the General

Assembly
'

in Article 1 2
, paragraph i , have the same meaning as

'

bring before the General Assembly
'

in Article 1 1
, paragraph 2 . If it

were possible to interpret Article n, paragraph 2, to mean that the

purpose of this provision is to authorise Members of the United Nations

and the Security Council to bring any question relating to the mainten-

ance of international peace and security before the General Assembly,
then the term

*

questions
'

as used in Article 1 1
, paragraph 2

, could be

interpreted not to be identical with disputes or situations. This

interpretation might be supported by the fact that Article 1 1
, para-

graph 2, refers only to Article 3$, paragraph 2, authorising non-

Members to bring disputes to the General Assembly, but does not refer

to Article 3$, paragraph i, authorising Members to bring disputes and

other situations before the General Assembly, nor to Article 12,

paragraph i, authorising the Security Council to bring disputes and

other situations before the General Assembly. But it is possible that

the words of Article 1 1
, paragraph 2 :

*

brought before it by any
Member of the United Nations, or by the Security Council

' mean :

brought before the General Assembly in conformity with other

provisions of the Charter authorising the Members or the Security
Council to this effect. However that may be, under Article 10 the

General Assembly is competent to make recommendations only to

Members or to the Security Council, whereas under Article 1 1 ,

paragraph 2, also to non-Member states. If the General Assembly
intends to make recommendations to non-Members, it must act under

Article n, paragraph 2, not under Article 10.

On the other hand, Article 1 1
, paragraph 2 , contains a restriction

which Article 10 does not. Article 10 refers only to the provisions
of Article 1 2, not to the provision of Article 1 1

, paragraph 2, that any
'

questions
'

relating to the maintenance of international peace and

security brought before the General Assembly by a Member of the

United Nations, or by the Security Council, or by a state which is not

a Member of the United Nations in accordance with Article 35,

paragraph 2,
'

shall be referred to the Security Council by the General

Assembly either before or after discussion
'

: if action is necessary.'

That means that the General Assembly acting under Article 1 1 ,

paragraph 2 may discuss such question, but must not make recom-

mendations. It must refer the question to the Security Council ;
even
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if the question has been brought before the Assembly under

Article 1 1
, paragraph 2 by the Security Council itself. Recom-

mendation is excluded not only when the
*

question
*

is a dispute or

(other) situation and dealt with by the Security Council (Article 12,

paragraph i) but also when the question is of such nature that action

is necessary. If the General Assembly acts under Article 1 1
, para-

graph 2, it is under three restrictions of which only one applies if it

acts under Article 10. If it acts under Article 10, only the restriction

applies that no recommendation must be made with respect to a dispute
or situation dealt with by the Security Council. By referring only to

Article 12, Article 10 establishes no other restriction. If the General

Assembly acts under Article 1 1 , paragraph 2
,
also the restrictions apply

that the question must have been brought before the Assembly in the

way determined in Article 1 1
, paragraph 2

,
and that the question must

be referred to the Security Council before any recommendation has

been made, if action is necessary.

The phrase
'

if action is necessary
'

is not very clear. The term
'

action
'

may mean any act of the Organisation: discussion, call,

recommendation, enforcement measure
;

or only enforcement

measure . The term is used in the Charter with different meanings . In

Article 37, paragraph 2, e.g.,
*
action

'

means recommendations of

procedures or methods of adjustment; in Article 48, it means
enforcement action. In Article li, paragraph 2, the term 'action V

can hardly mean '

discussion
'

and
'

recommendation by the General

Assembly,
'

or only
'

recommendation by this body.
'

For if the term
'

action
'

includes
'

discussion
'
and

*

recommendation by the General

Assembly' the previous sentence is meaningless. Article n,

paragraph 2
, cannot authorise the General Assembly to discuss questions

and make recommendations with regard to them, and, at die same

time, stipulate that these questions shall be referred to the Security
Council if discussion or recommendation is necessary. The same is

true with respect to investigation. Provided that the General

Assembly has the power to investigate and it must have this power if

it is competent to discuss and to make recommendations 5 there is no
sufficient reason for providing that the Assembly shall refer a question
to the Security Council if investigation is necessary. Neither can
*

actio'n
' mean discussion, investigation and recommendation by the

Security Council. If the General Assembly deems that a question

brought before it should for some reason or another be dealt with by
the Security CounciJ it can recommend to the Security Council to do

so under Article 10 or under Article n, paragraph 2, first sentence.
'

Action
'

can only mean '

enforcement action.' This is the specific

5 Cf. infra, pp. 39 1 , 456 f. The question as to whether the term
'

action
'

in Article 1 1 ,

paragraph 2, means also investigation was raised during the discussion on the

establishment of the Interim Committee of the General Assembly in the First

Commission. Cf. Doc. A/AC.iS/SC.4/3, pp. n f.
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function which is reserved to the Security Council. In this case, and

in this case only, the General Assembly shall make no recommendation

but refer the case to the Security Council.

The question as to whether
'

action
'

is necessary is to be decided by
the General Assembly, for the latter shall refer a question to the

Security Council only if action is necessary. But such decision is

hardly possible
'

before
'

discussion.

It is rather strange that the General Assembly is authorised by
Article 1 1 , paragraph 2

,
to decide that in a question relating to the

maintenance of international peace and security brought before it by
a Member, a non-Member or the Security Council, enforcement action

is necessary and is bound to
'

refer
'

this question to the Security

Council, but is not authorised to
' recommend '

to the Council to take

enforcement action. For referring a question to the Security Council

as a question in which enforcement action is necessary implies

recommending to the Security Council to take enforcement action.

It is difficult to understand why the General Assembly under Article i o

may make any recommendation whatever and, therefore, may
recommend enforcement action to the Security Council with respect
to any question within the scope of the Charter, but under Article 1 1 ,.

paragraph 2, is not allowed to recommend enforcement action to the

Security Council concerning questions which also are within die scope
of the Charter.

After the General Assembly has decided that
'

action
'

is necessary
and then has referred the case to the Security Council, the latter has

to deal with it. Is the Security Council bound by the General

Assembly's decision that
*

action
'

is necessary ? That is to say is the

Security Council bound to execute the decision of the General

Assembly ? Since the Charter does not impose upon the Security
Council any such obligation, the question must be answered in the

negative. The Security Council is free in its decision with respect to

the case referred to it under Article i.i, paragraph 2. It may come to

the conclusion that no action, especially no enforcement action, is

necessary ;
which constitutes a conflict between the General Assembly

and the Security Council. Such conflict is almost inevitable if the

General Assembly refers to the Security Council, under Article n,

paragraph 2, a question which the Security Council itself, under the

same Article and paragraph, has brought before the General Assembly.
For the Security Council will probably bring a question before the

General Assembly only if it does not consider that action on this

question is necessary.

Paragraph 3 of Article 1 1 authorises the General Assembly to
'

call

the attention
'

of the Security Council to situations which are likely

to endanger international peace and security. The concept
'

situation
'

covers also
'

dispute,' for a dispute is a
*

situation,' whereas a situation

is not necessarily a dispute. Paragraph 2 of Article 1 1 obliges the
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General Assembly to
'

refer
'

questions on which action is necessary to

the Security Council. As pointed out, the
'

questions
'

referred to in

paragraph 2 of Article 1 1 include disputes and situations of the nature

referred to in Article 34 brought before the General Assembly by a

Member of the United Nations, disputes brought before the General

Assembly by non-Members (under Article 3$, paragraph 2) and disputes
and other situations brought before the General Assembly by the

Security Council (under Article n, paragraph 2). What is the

difference between '

referring
'

such disputes or other situations to the

Security Council as provided by paragraph 2 and
'

calling the attention
'

of the Security Council to a situation (including disputes) which is

likely to endanger international peace and security, as provided by

paragraph 3 ? To '

refer
'

the case to the Security Council is obligatory

only if enforcement action is necessary ;
to

'

call the attention
'

of the

Security Council is possible also if no such enforcement action is

necessary. The provision of paragraph 2 to refer the question to the

Security Council is applicable only after the case has been discussed,

although, according to the text of the provision, also before discussion.

In any case the General Assembly is supposed to
*

refer
'

to the Security
Council only situations (including disputes) which have been brought
before it by a Member or the Security Council itself, and disputes

brought before it by non-Members. But the General Assembly may
call the attention of the Security Council to a situation which has not

been brought before the General Assembly by a Member, non-Member
or the Security Council. The situation, however, must have been

brought before the General Assembly in some way; for the latter

may call the attention of the Security Council only to situations
*

which

are likely to endanger international peace and security
'

and this feet

must be established by the General Assembly. If Article 1 1
, para-

graph 2, in connection with Article 35, paragraph i, and Article 34, is

interpreted to mean that the Assembly may discuss
*

situations
'

likely

to endanger the maintenance of international peace and security

brought before it by a Member (under Article 35, paragraph i), then

the Assembly may call the attention of the Security Council under

Article 1 1
, paragraph 3 to all situations brought before the Assembly

by a Member (referred to in Article 1 1 , paragraph 2). If the situation

has been brought before the Assembly by the Security Council (under
Article 1 1

, paragraph 2) it is superfluous to call the attention of the

latter to the situation. If a situation brought before the Assembly by
a Member is

*

likely to endanger international peace and security
'

it

may well constitute a
'

threat to the peace
'

which, according to

Article 39 may make an enforcement action necessary. In that case

the Assembly must
*

refer
'

the situation to the Security Council under

paragraph 2, not
'

call its attention
'

to it under paragraph 3, of

Article ii. If the Assembly calls the attention of the Security Council

to a situation under Article n, paragraph 3, and if the Security

Council, in following the call of the Assembly, deals with this case,
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the General Assembly deprives itself of the
possibility to make

recommendations; the same effect occurs if the Assembly refers a
'

question
'

to the Security Council in case the former considers

enforcement action necessary. There can be little doubt that the

second sentence of paragraph 2 and of paragraph 3 of Article 1 1 overlap
each other at least partly.

The provision of paragraph 4 that the powers of the General

Assembly set forth in Article 1 1 shall not limit the general scope of

Article i o is problematical ; for Article i o confers upon the General

Assembly evidently more powers than does Article 1 1 . As the powers
conferred upon the Assembly by the provisions of Article 1 1 are

included in the competence conferred upon the Assembly in Article 10,

the scope of the latter cannot be limited by the former. In so far

paragraph 4 is superfluous. However, the second sentence of

paragraph 2,, as pointed out, contains a restriction of the competence
of the General Assembly which Article i o does not contain : to refer

questions on which action is necessary to the Security Council. If

the function of referring a question to the Security Council is con-

sidered to be a
'

power
'

of the General Assembly, the statement of

paragraph 4, that the powers of the General Assembly set forth in

Article 1 1 shall not limit the general scope of Article 10, confirms the

interpretation, presented above, that the General Assembly acting
under Article i o is not restricted by the provision of Article 1 1

,

paragraph 2 : that, if action is necessary, the question must, before any
recommendation is made, be referred to the Security Council. The
same result has the interpretation that paragraph 4 of Article 1 1 simply
means that the scope of Article 10 shall not be restricted by the

provisions of Article n. Then the restriction established by the

second sentence of paragraph 2 does not apply to the General Assembly
if acting under Article 10. If, however, paragraph 4, taken

literally,

is interpreted to refer only to the
'

powers
'

of the General Assembly,
not to die restriction established by paragraph 2, second sentence, then

paragraph 4 does not prevent an interpretation according to which the

restriction of the power of the Assembly established by paragraph 2

constitutes a limit of the general scope of Article 10. Then the

Assembly is not authorised by Article i o to recommend to the Security
Council enforcement action. Such interpretation is, indeed, not

impossible ; but, in view of the feet that Article i o does not refer to

Article u, less plausible than the one presented above.'

' In its resolution concerning the future government of Palestine, the General

Assembly recommended to the Security Council to
'

consider, if circumstances

during the transitional period require such consideration, whether the situation in

Palestine constitutes a threat to the peace. If it decides that such a threat exists,

and in order to maintain international peace and security, the Security Council

should supplement the authorisation of the General Assembly by taking measures,

under Articles 3 9 and 4 1 of the Charter . . .

'

(Doc. A/j 19, p. 131.)
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D. Competence under Article 14

If Article 1 1, paragraph 2 applies to situations of the nature referred to

in Article 34, Article 14 is at least partly covered by Article u,
paragraph 2, and by Article 10. Article 14 runs as follows :

Subject to the provisions of Article 12, the General Assembly
may recommend measures for the peaceful adjustment of any
situation, regardless of origin, which it deems likely to impair
the general welfare or friendly relations among nations,

including situations resulting from a violation of the provisions
of the present Charter setting forth the Purposes and Principles
of the United Nations.

It stands to reason that the peaceful adjustment ofany situation referred

to in this Article is a matter within the scope of the Charter, and that

consequently any recommendation for the peaceful adjustment of such

situation is within the power conferred upon the General Assembly by
Article 10. Just as in Article 10, the competence of the General

Assembly to make recommendations is restricted in Article 14 by
reference to the provision ofArticle 12. As compared with Article 1 1

,

paragraph 2, Article 14 seems to differ in so far as Article 1 1, para-

graph 2, authorises the General Assembly to make recommendations

with regard to certain
'

questions,' whereas Article 14 gives to this

organ only the power to recommend measures for the peaceful

adjustment of certain
'

situations.' If the
'

questions
'

referred to in

Article u, paragraph 2, are disputes or (other) situations which is

the most plausible interpretation of this term the recommendations

referred to in Article 1 1
, paragraph 2

, must be recommendations of

measures for the peaceful settlement or adjustment of disputes or

situations. For, if action is necessary, the General Assembly is not

authorised to make recommendations but is bound to
'

refer
'

the

question to the Security Council. Article 14 seems to go a little

further than Article 1 1
, paragraph 2

, provided this paragraph refers to

disputes of all kinds but to other situations only if they are of the nature

referred to in Article 34; that is to say, to situations which might lead

to international friction or give rise to a dispute, or, according to

another interpretation, to situations the continuance of which is likely
to endanger international peace and security. Article 14 refers to

situations
'

likely to impair the general welfare or friendly relations

among nations, including situations resulting from a violation of the

present Charter setting forth the Purposes and Principles of the

United Nations.' A situation may be likely to impair the general

welfare, without leading to international friction or giving rise to a

dispute or without being a situation the continuance of which is likely

to endanger international peace and security. There is, however,

hardly a clear difference between a situation likely to impair friendly
relations among nations and a situation which might lead to international
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friction or give rise to a dispute or a situation the continuance of which
is likely to endanger international peace and security. Since violations

of the Charter on the part of Members more than any other facts lead

to situations likely to impair friendly relations among nations, the

words :

'

including situations
resulting from a violation of the

provisions of the present Charter, etc.' are superfluous. They are,

in addition, highly questionable. For the provisions of the Charter

setting forth the Purposes of the United Nations cannot be violated by
the Members, since Article i establishes functions of the Organisation,
not obligations of the Members; and some violations of the
*

Principles,' as for instance the use of force by one Member against
another Member, result in a situation where enforcement action by the

Security Council is so evidently necessary that the General Assembly
will hardly come in a position to make recommendations since the

Security Council will probably exercise in respect to this situation the

functions assigned to it in the Charter (Article 12). If, however,
Article 12 does not apply, the General Assembly may make recom-

mendations under Article 14; but this Article restricts the General

Assembly to recommend measures for the
*

peaceful
'

adjustment of

any situation. Hence, the General Assembly under Article 14 cannot

recommend that the Security Council take enforcement action, even

in case of a
'

violation of the provisions of the present Charter
setting

forth the Purposes and Principles of the United Nations.' Under
Article 10 the General Assembly is not restricted to the recommenda-
tion of means of

*

peaceful
'

adjustment.
7 In contradistinction to

7 At the Hearings (p. 2f2), a Senator asked:
'

Does the General Assembly have any

power to recommend measures for the forcible adjustment of any situation ?'

The representative of the Department of State answered:
'

No. The General

Assembly has no such power.
' Then the Chairman intervened :

'

I think perhaps

you misunderstood. He means : has the Assembly any authority to recommend to

the Security Council ?' The representative of the State Department :

'

The

Assembly may recommend to the Security Council any measure that it wishes to

recommend, but the Security Council is bound by its own terms of reference when
it deems that the continuance of the situation is likely to endanger international

peace and security.' The Senator:
'

There is no limitation on the nature of the

recommendation which the Assembly may make to the Council ?' The repre-
sentative: 'Oh.no.' The Senator:

'

It may be a recommendation for a peaceful

adjustment or for a violent adjustment ?' The representative :

'

The Assembly can

make any recommendation that it wishes to. The Security Council is obligated to

act within the framework of its authority and its functions.' Another Senator

asked:
'

Article 14 says
"

the General Assembly may recommend measures for the

peaceful adjustment of any situation, regardless of origin, which it deems
likely to

impair the general welfare or friendly relations among nations." It does not say

anything else. Therefore, is it not limited ?' Then the representative of the

State Department declared:
'

Article 14 relates to those situations which do not

involve a possible violation or possible impairment of international peace and

security. Article 14 relates to the situations which involve impairment of general
welfare or friendly relations among nations. Situations which involve the possible

impairment of international peace and security are dealt with in the earlier Articles
;

that is, Articles 1 1 and 12, and particularly
in numbered paragraph j of Article 1 1

,

K.
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Articles 10 and n, Article 14 does not provide for
*

discussion
'

of

the situation for which the General Assembly is authorised to make
recommendations although such recommendations are hardly possible

where the General Assembly can make recommendations regarding situations which

involve the maintenance of international peace and security, but only under the

conditions which are described in Article 1 2 and subject to the provisions that

questions on which action is necessary should be referred to the Security Council.'

The statement that Article 14 relates only to those situations which do not

involve a possible violation or possible impairment of international peace and

security, is hardly compatible with the wording,
'

including situations resulting
from a violation of the provisions of the present Charter setting forth the Purposes
and Principles of the United Nations.' Later, a Senator asked:

'

Suppose that the

Assembly has taken under discussion and consideration a situation which it believes

is inimical to the general welfare or threatens friendly relations, and comes to the

conclusion that it has developed to the point where the Security Council should take

jurisdiction. Is the Assembly free to recommend that the Council take action and,

if so, can it make any recommendations as to kind or character of action to be

taken?' Answer:
'

Senator, as long as the Security Council is not handling the

situation ..." The Senator:
'

I am assuming it is not, because I stated that the

Assembly was considering it.' The representative:
' Then the Assembly is free

to make any kind of recommendation it wants to. If the Assembly comes to the

conclusion that the situation which it is handling is developing badly, it itself is

really under an obligation to ask the Security Council to look at it, because this

Article says that the General Assembly may call the attention of the Security Council

to situations which are likely to endanger international peace and security.' The

question of the senator referred evidently to Article 14, whereas the answer of the

representative of the State Department to Article 1 1
, paragraph 3 ,

which provision
is not referred to in Article 14. Finally,

a Senator said :

'

Notwithstanding the fact

that Article 14 seems to limit the Assembly to making recommendations for the

peaceful adjustment of situations which might not be interpreted forcible adjust-

ment of the situation, is it not true that Article 10 is much broader than that and is

not limited by Article 14
'

; and, after quoting Article 10,
'

that seems to give the

General Assembly the right to consider any question that is brought within the

functions of any of these various organisations set up in the Charter, and is not

limited by Article 14 which seems to limit the functions to the peaceful adjustment
of the situation. Is that a proper interpretation?' The representative: 'Yes,

Senator.'

The resolution of the General Assembly on the future government of Palestine,

as pointed out, may be assumed to have been adopted under Article 14 of the Charter.

But in the same resolution the General Assembly recommended to the Security
Council

'

to consider, if circumstances . . . require such consideration, whether

the situation in Palestine constitutes a threat to the peace
'

and if it decides that

such a threat exists, to maintain international peace and security
'

by taking

measures, under Articles 39 and 41 of the Charter . . .

'

In making this

recommendation the General Assembly could not act under Article 14, but it could

act under Article 10. The argument advanced by the representative of Syria at the

254-th meeting of the Security Council (Doc. S/P.V.24, pp. 22 f.) against the

resolution of the General Assembly on the future government of Palestine (cf.

supra, p. 19$) to the effect that the Assembly is not competent to recommend to the

Security Council enforcement measures, is correct only in s~ far as it refers to

Article 14. Cf. also Doc. S/P.V.26o, pp. 13 ff.

In the Spanish case the General Assembly adopted at its $9th meeting a resolution

by which it
' recommends that all Members of the United Nations immediately

recall_from Madrid their Ambassadors and Ministers plenipotentiary accredited
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without previous discussion, and only discussion is possible if

Article 1 2 applies .
8

Just as Article 10 and Article i i
fc paragraph 2, Article 14 subjects

the power it confers upon the General Assembly to the provision of

Article 12. But, as Article 10, Article 14 does not stipulate that the

General Assembly shall refer the situation on which it intends to make

recommendations, either before or after discussion, to the Security
Council if on such situation

'

action is necessary,
'

as it is stipulated in

Article 1 1
, paragraph 2

; and, as pointed out,
'

action
'

will frequently
be necessary on situations resulting from a violation of the Charter.

Since, however, the General Assembly under Article 14 cannot

recommend such
'

action
'

(only recommendations of peaceful

adjustment being possible) it is of no importance that Article 14 does

not contain the restriction to refer the case to the Security Council if

action is necessary. If action is necessary, Article 14 is not applicable.
Another difference between Article 14 and Article 1 1

, paragraph 2,

consists in that the way in which the situation has been brought before

the General Assembly, while determined by Article 1 1
, paragraph 2 ,

is indifferent under Article 14.

Finally, it must be pointed out that under Article 14, the General

Assembly may make recommendations to whatever persons or

authorities it deems it necessary, whereas under Article 10, only to

Members and to the Security Council, and under Article 1 1 to Members,
non-Member states and the Security Council.

E. Revision of Treaties

The Charter does not contain a provision analogous to Article 19
of the Covenant concerning the revision of treaties. At the San

Francisco Conference suggestions to insert into the Charter such

provisions were made, but without success. At the ijth meeting of

there.' (Resolutions adopted by the General Assembly, Doc. A/64/Add.i, p. 64.)

This resolution was opposed for the reason that the measure recommended by the

General Assembly constituted a kind of enforcement action similar to that deter-

mined in Article 41 , and that the General Assembly was not competent to recommend

coercive measures. This criticism is not justified. Article 41 provides for
*
the

severance of diplomatic relations.' This measure can be taken only by the Security

Council. But the General Assembly did not recommend severance of diplomatic

relations, but a measure short of it. Under Article 10 the General Assembly may
recommend to the Security Council to order severance of diplomatic relations in

conformity with Article 41, and to the Members to take measures short of those

determined by Article 41 .

8 At the qoth meeting of the General Assembly during the discussion of the situation

in Korea, the Australian delegate justified
'

the right of the Assembly to discuss the

matter,' by referring to Article 14 of the Charter. He stated:
'

it is quite imma-

terial how the situation has arisen. . . . The United States delegation is calling

the attention of the Assembly to a situation which has arisen in Korea and which is

likely to impair the general welfare or friendly relations among nations.' (Official

Records of the Second Session of the General Assembly, Plenary Meetings, Vol. I,

pp. 280 f.)

140)
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Committee II/2 the delegate of the United States declared with

reference to paragraph 6 of Section B, Chapter V, of the Dumbarton
Oaks Proposals as amended by a proposal of the four sponsoring

powers' (which provision became Article 14 of the Charter):
'

that,

although he had originally contemplated a specific allusion in the

Charter to the question of revision of treaties, he had foregone this in

favour of the broad version of paragraph 6 of Section B, Chapter V,

put forward by the four sponsoring governments and France. It was

inconsistent to launch an international Organisation based on interna-

tional integrity and at the same time to intimate any lack of respect for

the instruments through which international integrity functions,

namely, treaties. He recognised the objections to identifying treaties

as such with this paragraph and held that the concern of the Assembly
was not with treaties per se, but with adjusting conditions which might

impair peace and good relations between nations. Considerations of

the general welfare may call for a recommendation that a treaty be

respected rather than revised. He submitted that it was wiser not to

connect the broad version of paragraph 6 with any specific definition

regarding treaty revision. The phrase
"

the peaceful adjustment of

any situations, regardless of origin," in his view, should not be

interpreted to mean that the subject of treaty revision was foreclosed to

the Assembly. If treaties gave rise to situations which the Assembly
deemed likely to impair the general welfare or friendly relations among
nations, it could make recommendations in respect ofthese situations.

' *

Such recommendations may be made by the General Assembly not only
under Article 14 but also under Article 10, since recommendation to

revise a treaty which gives rise to a situation which is likely to impair
the general welfare or friendly relations among nations amounts to the

adjustment of a situation which in the last instance might lead to a

breach of the peace. This is a
*

Purpose
'

of the United Nations.

Hence the recommendation to revise the treaty refers to a matter

within the scope of the Charter.

Recommendations for the adjustment of situations may be

recommendations for the revision of treaties even if the
'

situations
'

are not especially characterised as situations
'

regardless of origin.'
Article i of the Charter speaks of

'

adjustment
'

of
'

situations
'

meaning any possible situations, whether they arise from treaties or

from any other feet.

Cf. U.N.C.I.O. Doc. 203, H/2/8.
1 U.N.C.I.O. Doc. 748, 11/2/39, pp. 2 f. At the 9oth meeting of the General

Assembly the Australian delegate stated, with reference to the words
'

regardless of

origin
'

in Article 14:
'

That phrase . . . was emphasised over and over again at

San Francisco for the very purpose of enabling this General Assembly in the future,

as time goes on, to take up a situation that may originate in a treaty, to express

its opinion on the matter and, after discussion, to make an appropriate recommenda-

tion.' (Official Records of the Second Session of the General Assembly, Plenary

Meetings, Vol. I, p. 281.)
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The argument brought forth against the insertion of a revision

clause into the Charter : that the revision of treaties is incompatible
with the principle of respect for treaties expressly stipulated in the

Preamble of the Charter, is not correct. This principle can* mean

only that treaties shall be observed as long as they are not abrogated in

a legal procedure. A revision clause only provides for such a
legal

procedure.
2

It is fully compatible with the principle of respect for

treaties even if it confers upon an international agency the
legal power

to abrogate a treaty without the consent of all the contracting parties,
'

that is to say a genuine legislative function.

No such power was conferred upon the Assembly by Article 1 9 of

the Covenant. It only authorised the Assembly to
'

advise
'

from
time to time

'

the reconsideration by Members of the League of

treaties which have become inapplicable and the consideration of

international conditions whose continuance might endanger the peace
of the world.' 3 In authorising the General Assembly to recommend
measures for the peaceful adjustment of situations which it deems likely
to impair the general welfare or friendly relations among nations, the

Charter does not lag behind Article 19 of the Covenant. For a

decision of the Assembly under Article 1 9 of the Covenant unanimity
was required; a decision of the General Assembly under Article 14
of the Charter as a recommendation

*

with respect to the maintenance

of international peace and security,' is to be made by a two-thirds

majority of the Members present and voting (Article 18, paragraph 2,

of the Charter). The omnipresence of Article 39 within the scope of

the Charter makes even an interpretation possible according to which
the Charter goes far beyond the Covenant as far as treaty revisions are

concerned. The fact that a state refuses to comply with the
*

recom-

mendation
'

of the General Assembly to revise a treaty may be

considered by the Security Council as a threat to the peace and lead

directly or indirectly to enforcement action. That means that

* At the i yth meeting of Committee II/z (U.N.C.I.O. Doc. 748, II/I/39, p. 3).
'

The delegate of Belgium declared on behalf of his Delegation that, in this important

debate, the voice of his country was wholly disinterested. Belgium was not seeking
alterations to any of its treaty relationships and its attitude was wholly objective and

conciliatory. He explained his unqualified support for the principle of respect for

treaty obligations, with the corollary that treaties must never be revised by force.

But this principle did not imply the immutability of treaties. All forms of legal

enactment fall out of date with the passage of time and with changing circumstances,

and this applies to treaties as much as to municipal law. The problem of compati-

bility between treaty revision and respect for treaties might lead to a discussion in

a vicious circle.'
8 It was not very fortunate that Article 1 9 of the Covenant recognised the possibility

of treaties becoming
'

inapplicable.' If a treaty is
'

inapplicable,'
it ceases to be

binding, and hence its
'

reconsideration
'

is not necessary. This, however, was not

the intended meaning of Article 19. The phrase
'

treaties which have become

inapplicable
'

probably meant: treaties the application of which has become

difficult.
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the revision of treaties under Article 2, paragraph 6, also of treaties

of non-Members-5

may be enforced by the Organisation in order to

maintain peace.
*

F. Competence under Article 13

Article 13 provides:
i. The General Assembly shall initiate studies and make

recommendations for the purpose of:

(a) promoting international co-operation in the political
field and encouraging the progressive development of

international law and its codification;

(fe) promoting international co-operation in the

4 At the Hearings (pp. 2 $i ff.) a Senator, formerly a member of the United States

delegation to the San Francisco Conference, made the following statement with

respect to Article 14:
' When this Article was originally written it specifically

included reference to the revision of treaties. There was objection to the specific
identification of revision of treaties lest it seem to be an invitation to take apart
these international contracts, the integrity of -which necessarily goes to the very
roots of sound international relationships. Properly the objection was made that

the reference to the revision of treaties might seem to be an invitation for the

revision of the peace treaties with our enemies. Therefore, since the objective
was not the revision of treaties, but the revision of -conditions, this substitute

language was agreed upon, referring to the peaceful adjustment of any situations,

regardless of origin,
"
which it deems likely to impair the general welfare or

friendly relations among nations," and so forth. In other words, we said what

we meant. We did not mean to put the emphasis upon the revision of treaties
;

we meant to put the emphasis upon the revision of conditions. Those conditions

may arise out of any source, regardless of origin. They may arise

out of the failure to enforce a treaty. They may arise out of the onerous

conditions of a treaty. There may be many other reasons besides the revision of

treaties which are responsible for these conditions which impair the general welfare.

The revision of treaties is not identified, because when it was identified it seemed to

be the sole objective of the Article. On the contrary, the objective is to review

conditions and revise conditions which are deemed likely to impair the general

welfare, and those conditions can be examined regardless of origin, which obviously
includes treaties.' To the question of another Senator:

' As I understand you, the

Article is intended to give authority to review and correct conditions even though
those conditions might arise out of or be dealt with in a treaty ?' The answer was :

'
That is correct. Of course, the power is solely one of recommendation.' In

the following discussion, a Senator asked:
'

Is it true that there is no sanction

involved in the execution of Article 14, and that its validity and vitality rest upon
the self-discipline of the nations involved ?' Whereupon the representative of the

State Department answered:
'

There is no sanction there except a moral sanction.'

But he added later :

'

Sanction is provided only for breaches of the peace or threats

to peace.' And
finally,

he made this statement :

'

I should say . . . that so far as

situations which are referred to in Article 14 are concerned, so long as they arise

out of conditions which are likely to impair the general welfare and friendly

relations among nations and are not deemed to be a threat to international peace
and security, there is no authority in the Charter for any forcible measures. If

those same situations became transformed or aggravated in such a way that it

became possible for the Organisation and in this case, the Security Council to

determine that a situation like that is of such a nature that its continuance may
threaten the peace, the Organisation still has no power to take forcible action. It is

only when the Security Council determines tha f on actual threat to the peace exists
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economic, social, cultural, educational, and health fields,

and assisting in the realisation of human
rights and funda-

mental freedoms for all without distinction as to race, sex,

language, or religion.

2. The further responsibilities, functions, and powers of

the General Assembly with respect to matters mentioned in

paragraph i (b) above are set forth in Chapters 9 and 10.

Just as Article 14, Article 13 authorises the General Assembly to make
recommendations without determining to whom these recom-

mendations shall or may be made, which as pointed cfut has the

consequence that the General Assembly may make the recommendations

referred to in Aiticle 13 to any person or authority involved in the

matter to which the recommendations refer.

The competence conferred upon the General Assembly by this

Article, too, is covered by Article 10; for international co-operation
and especially the realisation ofhuman rights and fundamental freedoms

for all are matters which according to Article i are within the

scope of the Charter.
'

Progressive development of international law

and its codification
'

are not expressly mentioned in Article i of the

Charter but they are
*

measures to strengthen universal peace
'

proclaimed as a Purpose of the United Nations in paragraph 2 of this

Article. 5 Article 13, paragraph i, it is true, authorises the General

Assembly to
'

initiate studies
'

and to
' make recommendations

'

whereas Article 10 authorises the General Assembly to
'

discuss
'

and
'

to make recommendations.' Since
*

studies
'

of a matter may be

necessary to make recommendations on it, the competence to
'

initiate studies
'

may be considered as being included in the com-

petence to make recommendations.

G. Exclusive, Common, Concurrent Competence

The competence of the General Assembly is an exclusive one if the

effect of the function can be brought about solely by an act of the

or that a breach of the peace has occurred, that the Organisation has the right to

take forcible action."

The decisive point is that the Security Council may consider non-compliance
with a recommendation of the General Assembly made under Article 14 as a

'

threat

to the peace
'

and hence take enforcement action. Consequently, there is not

only a moral sanction involved in the execution of Article 14.
6 Article i j of the Statute of the International Law Commission, adopted by the

resolution of the General Assembly at its U3rd meeting (Doc. A/i9, p. 107)

provides :

In the following Articles the expression
'

progressive development of

international law
'

is used for convenience as meaning the preparation of

draft conventions on subjects which have not yet been regulated by interna-

tional law or in regard to which the law has not yet been sufficiently

developed in the practice of States. Similarly, the expression
'

codification

of international law
'

is used for convenience as meaning the more precise

formulation and systematisation of rules of international law in fields where

there already has been extensive state practice, precedent and doctrine
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General Assembly, no act of another organ being necessary and no
other organ being competent to exercise the function concerned, as

for instance the authorisation oQcertain organs and specialised agencies
to request advisory opinions of the International Court of Justice under

Article 96, paragraph 2.

The competence is common to the General Assembly and another

organ if the act of the General Assembly can bring about its specific

effect only together with the act of the other organ, as for instance the

expulsion of a Member under Article 6 or the election of the members
of the International Court of Justice under Article 4 of the Statute,

both functions being common to the General Assembly and the

Security Council. In case of a common competence, the acts of the

organs concerned are partial functions and the organs partial organs,
the total function being performed by a total organ composed of the

organs within whose common competence the total function is placed.

There is a concurrent competence if the same function can be

exercised not only by the General Assembly but also by another organ
of the United Nations, especially by the Security Council. Such

concurrent competence exists, e.g., with respect to the settlement of

disputes and adjustment of other situations, which function is within

the competence of the General Assembly under Articles 1 1 and 3 as

well as within the competence ofthe Security Council under Articles 34
to 38. Conflicts between the concurrently competent organs are

possible, and provisions necessary to avoid or solve such conflicts.

The Charter tries to avoid conflicts between the General Assembly and

the Security Council in the field of their concurrent competence by
the provision of Article 1 2

, paragraph i
,
which reads as follows :

While the Security Council is exercising in respect of any

dispute or situation the functions assigned to it in the present

Charter, the General Assembly shall not make any recom-

mendation with regard to that dispute or situation unless the

Security Council so requests.

By this provision the competence of the General Assembly is restricted

only with respect to making recommendations, not with respect to

discussing matters or taking resolutions concerning these matters

which have not the character of recommendations 6
;
and it is restricted

only with respect to recommendations concerning disputes and

situations (not having the character of disputes). It is restricted only
with regard to concrete cases actually dealt with by the Security
Council. The restriction of the competence of the General Assembly
is valid only during the time the Security Council is dealing with the

dispute or situation
;

that means that the Assembly has the power to

make recommendations with respect to disputes or other situations

with which the Council has not yet dealt or with which it has ceased

In the Palestine question the General Assembly and the Security Council dealt at

die same time with the same situation, the situation in Palestine.
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to deal. 7 The words
'

while the Security Council is
exercising . . .

the functions . . .

'

may be interpreted to mean : while a dispute or
situation is still on the agenda of the Council. But it may also be

interpreted to mean : while the Security Council is actually exercising
its functions

;
so that when the Council because of the exercise of the

veto right is reduced to inaction, it should not be considered as
'

exercising
'

its functions. Article 12, paragraph i, does not prevent
the General Assembly to make a recommendation after the Security
Council has made a recommendation in the same case. The com-

petence of the Assembly to make recommendations is restricted only

temporarily. The Council may lift this restriction by requesting the

General Assembly to make a recommendation. Thus the purpose of

this restriction, to avoid conflicts between the General Assembly and
the Security Council, is not completely assured.

In pursuance of this purpose, paragraph 2 of Article 12 provides:

The Secretary-General, with the consent of the Security

Council, shall notify the General Assembly at each session of

any matters relative to the maintenance of international peace
and security which are being dealt with by the Security Council

and shall similarly notify the General Assembly, or the Members
of the United Nations if the General Assembly is not in session,

immediately the Security Council ceases to deal with such

matters.

The wording of paragraph 2 is not quite consistent with that of

paragraph i . The latter refers to
'

any dispute or situation
'

; the

former, to
'

any matters relative to the maintenance of international

peace and security.
'

If the
'

matter
'

is not a
'

dispute
'

or a
'

situa-

tion,' the General Assembly's competence to make recommendations

is not restricted. 8
It is restricted until the Security Council has

adopted a decision to the effect that it has ceased to deal with the

7 At the 9th meeting of Committee II/2,
the delegate of Belgium declared :

'

It should

be understood that the power of the General Assembly to make recommendations

applies not only to the questions which the Security Council has not yet considered

but also to questions the consideration of which it has concluded.' (U.N.C.I.O.
DOC. I008, II/2/2, p. 3.)

8 The Report to the President, pp. 62 f., contains the following statement referring to

Article 12: 'In' order to avoid a situation in which a dispute might be kept on the

agenda of the Security Council without being actively considered, a provision was

added to the Charter requiring the Secretary-General, with the consent of the

Security Council, to notify the Assembly as soon as the Security Council has ceased

to deal with such matters. A clause was also written into Article 12, paragraph 2,

of the Charter providing that the Secretary-General, with the consent of the

Security Council, must notify the General Assembly at each session of any matters

relative to the maintenance of international peace or security which are being dealt

with by the Security Council. These provisions were supported as a means of

ensuring that the General Assembly would be kept informed if the Security Council

failed to settle a dispute or wished to request a recommendation from the General

Assembly. They were also supported on the ground that since all Members of the



2 1 8 Organisation of the United Nations

matter. This decision may or may not be considered as concerning a

procedural matter within the meaning of Article 27, paragraph 2.'

Whereas the General Assembly is prohibited from making
recommendation with regard to a dispute or a situation while the

Security Council is exercising in respect to this dispute or situation

the functions assigned to it in the Charter, the Security Council is not

subjected to an analogous prohibition of making recommendations

with regard to disputes or situations in respect to which the General

Assembly is exercising the functions assigned to it in the Charter.

The Security Council may take under its consideration a dispute or a

situation with which the General Assembly is
dealing, with the effect

of bringing into operation the prohibition of Article 1 2
, paragraph i .

The Report to the President states:
'

Perhaps the basic difference

between the constitutional arrangement of the United Nations and that

of the League of Nations is that instead of the Assembly and the

Council having identical functions, as was the case under the League,
the General Assembly and the Security Council will each have different

functions assigned to it .

' 1 This statement is not quite correct. Under
the Charter the General Assembly and the Security Council have

concurrent competences in some highly important matters . Article i o

of the Charter confers upon the General Assembly the competence to

discuss and make recommendations on all matters which are within the

competence of the Security Council. It is
practically only the taking

of enforcement action under Articles 39, 41, 42, from which the

General Assembly is excluded.

Special competences of the General Assembly will be discussed in

the chapters dealing with the functions of the United Nations.

Organisation are responsible for
assisting

in enforcement measures, they are

entitled to full information about action that is contemplated or has been taken.'

At the Hearings (p. 247), a Senator asked with reference to Article 1 2 : 'I am
not indicating the likelihood of anything of this kind, but the Security Council

could block off all
"
hot

"
subjects and thus keep them out of the jurisdiction of

the General Assembly.
'

Whereupon the representative of the Department of State

answered:
' The language here is:

While the Security Council is exercising in respect of any dispute or

situation the functions assigned to it in the present Charter . . .

'

The Senator :

' The duty would be on the Council to exercise its function ?'

Answer:
'

That is
right.'

The Senator:
'

But that could be ... a very slow

race. I am not implying the likelihood of anything of that kind, but it would be

within the power of the Security Council to give very slow consideration to any

subject it wanted to keep from the consideration of the Assembly.' Answer: 'That

is right, but it would not prevent the Assembly from discussing and debating that

question, and it would not prevent the Assembly from
calling the attention of the

Security Council to a situation which it considers as likely to endanger international

peace and security.'

Of. infra, p. 268.

10
Report to the President, p. 60.



CHAPTER 10

THE SECURITY COUNCIL

i. ORGANISATION

A. Permanent and Non-Permanent Membership

ARTICLE 2 3 of the Charter runs as follows :

1 . The Security Council shall consist of eleven Members of

the United Nations. The Republic of China, France, the

Union of Soviet Socialist Republics, the United Kingdom of

Great Britain and Northern Ireland, and the United States of

America shall be permanent members of the Security Council.

The General Assembly shall elect six other Members of

the United Nations to be non-permanent members of the

Security Council, due regard being specially paid, in the first

instance, to the contribution of Members of the United Nations

to the maintenance of international peace and security and to the

other purposes of the Organisation, and also to equitable

geographical distribution.

2. The non-permanent members of the Security Council

shall be elected for a term of two years. In the first election of

the non-permanent members, however, three shall be chosen

for a term of one year. A retiring member shall not be

eligible for immediate re-election.

3. Each member of the Security Council shall have one

representative.

Just as the members of the General Assembly, the members of the

Security Council are states. States can act only through their organs,
that is to say, through individuals representing them. The Security
Council consists of the representatives of the states which are the
'

members '

of this body only in so far as these states are authorised

to be represented on the Security Council by certain individuals.

These individuals are to be appointed by the states, that is to say, by
other organs of the states competent to make the appointment

according to their respective constitutions. They are not to be

appointed by the United Nations as, for instance, the Secretary-General

or the members of the International Court of Justice. The repre-
sentatives are bound to act in conformity with the instructions given
to them by the competent organs of their states. Hence the text of

Article 4, paragraph i, of the Covenant of the League of Nations,
'

The Council shall consist of Representatives of, etc.,' is more

adequate than that of Article 23 :

' The Security Council shall consist

of eleven Members of the United Nations.'

( 219 )
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The number of the states whose representatives form the Security
Council, as compared with the number of the members of the Council

of the League of Nations, is
relatively small

;
in spite of the fact that the

number of members of the Council as determined directly in the

Covenant was only nine: five permanent and four non-permanent
members. But this number could be, and as a matter of fact was,,

increased by a-decision ofthe Council with the approval ofthe Assembly.
In contradistinction to the Covenant, the Charter does not provide the

possibility of increasing the number of the Security Council's

permanent or non-permanent members. l This implies another

difference between the Charter and the Covenant: under the

Covenant two kinds of permanent members of the Council were to be

distinguished: those directly determined by Article 4, paragraph i,

of the Covenant, and those named in addition to the former by the

Council with the approval of the Assembly in conformity with

Article 4, paragraph 2. Under the Charter only the five states

directly determined in Article 23 are permanent members of the

Security Council.

Whereas the term of office of the non-permanent members of the

Council and the conditions of their re-eligibility were left by Article 4,

paragraph 2, bis of the Covenant to rules to be adopted by the Assembly,
rules dealing with the election of the non-permanent members, the

Charter does not authorise the General Assembly to adopt such rules,

1 At the 2nd meeting of Committee
III/i

of the San Francisco Conference (U.N.C.I.O.
Doc. 120, IH/i/3, p. 2)

' The Soviet delegate stated that one of the characteristics

of the Organisation was that actions should be fast and effective. Increasing the

members of the Security Council would not meet this objective. The Dumbarton
Oaks Proposals have created a Council of quantitative and qualitative composition
that will insure attainment of this objective. He pointed to the disastrous effects

of the suddenness of enemy action during the present war and recommended

approval of Chapter VI, Section A, ofthe Dumbarton Oaks Proposals [corresponding
to Article 23 of the Charter].' The Summary Report of the jth meeting of

Committee III/i (U.N.C.I.O. Doc. 263, HI/i/n, p. 2) contains the following
statement:

'

Those delegates who spoke in favour of the Dumbarton Oaks text

providing for eleven members emphasised the following points: (i) that the

number of eleven had been fixed, not merely for purposes of speed and efficiency,

but also to provide a proper balance in the Council between five permanent and

six non-permanent members; (2) that other sections of the Dumbarton Oaks text,

particularly those concerning the powers and functions of the Council and its

relationship to the Assembly, were of greater importance to the smaller nations

than the number of non-permanent seats on the Council; (3) that the smaller

nations were represented in the Assembly on a basis of full equality with the great

powers ; (4) that the representation of non-member interests in the work of the

Council would be assured effectively by Section D, paragraph 4; (j) that since

the smaller nations could not provide effectively for their own security, the

composition of the Council, proposed in the Dumbarton Oaks text, would meet

their needs far better than a mere increase in membership which might weaken

the Council as an organ of defence against aggression; and (6) that the interest of

great and small powers in peace and security rested fundamentally upon the ability

of the great powers to work together, and that this woula not be guaranteed by any
increase in Council membership.'
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but determines directly that the non-permanent members of the

Security Council shall be elected for a term of two years, and that the

retiring member shall not be eligible for immediate re-election.

Since the Covenant of the League of Nations did not exclu/le immediate

re-eligibility
there were members of the Council which were not de

jure but defacto permanent by actually being re-elected. Such defacto

permanent membership is excluded by the Charter. With respect to

the election of the non-permanent members of the Security Council,
the General Assembly is authorised, by the general provision of

Article 21, only to adopt rules dealing with the procedure of this

election. 2 In order to avoid a complete renewal of all the non-

permanent members in each second year, the Charter provides that

in the first election of the non-permanent members three only shall

be chosen for the term of two years, and three for the term of one

year only.
Whereas the Assembly of the League of Nations was free in the

election of the non-permanent members, bound only by the rules the

Assembly itself adopted for this election, the General Assembly is

bound by the provision of the Charter to pay due regard
'

in the first

instance to the contribution of Members of the United Nations to the

maintenance of international peace and security and to the other

purposes of the Organisation, and also to equitable geographical
distribution.' It is upon the General Assembly to interpret and apply
this provision. The individual Member has no

legal
means to contest

the election of non-permanent members of the Security Council on

the ground that the General Assembly has not paid due regard to the

circumstances determined in Article 23, paragraph i. No Member
has a right to be elected, the term

*

right
'

taken in a technical sense
;

but, if elected, it has a right to sit on the Council as its member, that

is to say, to be represented on this body.
To the election of non-permanent members of the Security Council

the following general provisions of the Rules of Procedure of the

General Assembly apply:

RULE 128 .

'

Except as provided in Rule 136 [referring to elections of

members of the Trusteeship Council] the term of office of

members of Councils shall begin on January i following their

election by the General Assembly, and shall end on 3 1 December

following the election of their successors.

The Charter contains no provision for the case that a non-permanent
member ceases to be a member of the Security Council before its

1 At the 8th meeting of Committee HI/i (U.N.C.I.O. Doc. 380, IH/i/i?) the

Canadian delegate proposed
'

that the General Assembly should adopt rules for the

election of non-permanent members of the Security Council in accordance with the

principles set forth in the amendments of the four sponsoring governments. The

proposed amendment was defeated.'
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term expires because it ceases to be a Member of the United Nations.

It authorises the General Assembly to elect non-permanent members

only for a full term and only after the full term of the previously
elected members has expired. It is doubtful whether the Assembly
is authorised by Article 2 1 to adopt among its o\vn Rules of Procedure

a rule providing for such
filling

of vacancies. But Rule 129 stipulates :

Should a member cease to belong to a Council before his term

of office expires, a by-election shall be held separately at the

next session of the General Assembly to elect a member for

the unexpired term.

The number of the permanent as well as the non-permanent
members of the Security Council as determined by Articl^ 2 3 of the

Charter may be changed by an amendment to the Charter W conformity
with Article 1 08 or 109 ;

the number of the permanent members also

by a permanent member ceasing to exist as a state and by withdrawal

of a permanent member from the Organisation, provided that

withdrawal is considered to be possible. Since expulsion of a

permanent member is possible only with the consent of this member,
it is not very likely that the number of the permanent members will

be changed in this way.

The question arises whether suspension from the exercise of the

rights and privileges ofmembership under Article s includes suspension
of the right to sit as a permanent or elected non-permanent member on
the Security Council. This question is practical only with respect to

the right of the elected members since the veto right of the permanent
members applies to the measure of suspension. If it is assumed that

the right to sit as an elected member on the Security Council is a

corollary of the right of membership in the Organisation, since only
a Member of the United Nations can be elected a non-permanent
member of the Security Council, the question must be answered in

the affirmative. The Member whose rights of membership are

suspended under Article remains a non-permanent member of the

Security Council, but the exercise of this
right, too, is suspended.

That means that, if the exercise of its right of membership is restored

before its term as a non-permanent member of the Security Council

expires, it may resume the exercise of this
right.

B. Temporary Membership

A temporary increase of the members of the Security Council is

possible under Articles 31, 32 and 44. Articles 31 and 32 run as

follows :

ARTICLE 31

Any Member of the United Nations which is not a member of

the Security Council may participate, without vote, in the
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discussion of any question brought before the Security Council
whenever the latter considers that the interests of that Member
are specially affected.

ARTICLE 32

Any Member of the United Nations which is not amember of

the Security Council or any state which is not a Member of the

United Nations, if it is a party to a dispute under consideration

by the Security Council, shall be invited to participate, without

vote, in the discussion relating to the dispute. The Security
Council shall lay down such conditions as it deems just for the

participation of a state which is not a Member of the United

Nations.

Article 31 has been modelled after Article 4, paragraph , of the

Covenant which runs as follows :

AnyMember of the League not represented on the Council

shall be invited to send a Representative to sit as a member at

any meeting of the Council during the consideration of matters

specially affecting the interests of that Member of the League.

The difference between the two provisions is : that under Article 3 1 of

the Charter the Member of the United Nations which is not a member
of the Security Council has no right to be invited; it

'

may
'

be

invited and its invitation depends on the fact that the Security Council
'

considers that the interests of that Member are specially affected.'

That means that the invitation depends on the discretion of the Secui
ity

Council. 3 Under Article 4, paragraph 5, of the Covenant, a Member
of the League which is not a member of the Council had a right to be

invited it
'

shall
'

be invited, if the matter under consideration by
the Council specially affected the interests of that Member. This

difference, however, is not of great importance. For the question as

to whether the matter under consideration by the Council did or did

not specially affect the Member could finally be decided only by
the Council in spite of the fact that this was not expressly provided by
the Covenant. If there was a conflict of opinion in this respect
between the Council and the Member the latter had no

legal means to

enforce its claim to be invited upon the Council. Article 31 of the

1 At the 1 2th meeting of Committee III/i (U.N.C.I.O. Doc. 531, ffl/i/26) the

delegate of Canada referred to the suggestion of the Canadian delegation
'

to delete

the phrase
" whenever the Security Council considers." This phraseology, he

stated, would discourage a non-member of the Council from bringing its special

interests in a matter to the Council's attention. The question of whether a state's

interests were especially affected would in any case have to be determined by the

Security Council.' The delegate of the Philippines
'

raised a question as to

whether the phrase
"

specially affected
"

referred to the interests of a particular

country or to those of other countries which might be bound to it by regional

arrangements. The answer to the question would determine his position on the

proposed amendments.' The answer to this question depends on the Security

Council's consideration.
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Charter differs not only from Article 4, paragraph ,
of the Covenant,

but also from Article 3 2 of the Charter, which provides that Members
and non-Member states, if parties to a dispute under consideration by
the Security Council,

*

shall
'

be invited to participate in the discussion

relating to the dispute. Under this provision the invitation depends
much less on the discretion of the Council than under Article 4,

paragraph ,
of the Covenant. For the fact that a state is party to a

dispute can be objectively ascertained, which is not the case with the

fact that interests of a state are specially affected.

The state invited under Article 3 1 or 3 2 of the Charter is entitled

to participate in the discussion only, not in the voting. The Member
of the League invited under Article 4, paragraph ,

of the Covenant

was entitled to participate also in the voting, except if the matter under

consideration was a dispute and the Member invited was a party to it

(Article i, paragraphs 6 and 7). Article 4, paragraph , stipulated
that the Member shall be invited to send a representative

'

to sit as a

member '

that is to say as a member of the Council. Although
Articles 3 1 and 3 2 of the Charter do not use this formula (Article 3 1

does not expressly provide for an
'

invitation
'

of the Member) and in

spite of the fact that the states invited under these Articles are entitled

only to participate in the discussion of the question, not in the voting
about it, the meaning of Articles 31 and 32, too, is that the states

concerned may or shall send a representative to sit
'

as a member '

at

the meetings of the Security Council when the question or the dispute
is discussed. During its participation in the discussion the state

invited under Article 31 or 32 of the Charter is a member of the

Security Council, but it is only a temporary member with restricted

rights.
It may exercise all functions of a member with respect to the

matter under discussion, except voting. It may participate in the

discussion not only of substantial but also of procedural questions in

so far as these questions, in the opinion of the Council, affect its

interests. 4 Rules 37 and 38 of the Provisional Rules of Procedures of

the Security Council stipulate:

RULE 37

Any Member ofthe United Nations which is not a member of

the Security Council may be invited, as the result of a decision

of the Security Council, to participate, without vote, in the

discussion of any question brought before the Security Council

when the Security Council considers that the interests of that*

Member are specially affected, or when a Member brings a

matter to the attention of the Security Council in accordance

with Article 3$ (i) of the Charter.

4 At the 27th meeting of the Security Council the representative of Iran was invited

under Article 31 to participate in the discussion concerning the postponement of

the discussion of the case, which evidently was a procedural matter. (Journal of

the Security Council, ist year, No. 21, pp. 424, 428 f.)
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RULE 38

AnyMember ofthe United Nations invited in accordance with
the preceding Rule or in application of Article 32 of the
Charter to participate in the discussions of the Security Council

may submit proposals and draft resolutions. These proposals
and draft resolutions may be put to a vote only at the request
of a representative on the Security Council.

If the matter is not a
'

dispute
'

but a
'

situation
'

in which a state

which is not a member of the Council and a state which is a member of

the Council are involved, and the former is invited to participate in

the discussion under Article 3 1 of the Charter, the invited state but

not the member is excluded from voting. The rule of Article 27,

paragraph 3, excluding members of the Council from
voting, applies

only to disputes, not to other situations, and only to decisions under

Chapter VI and Article 2, paragraph 3 ; not, e.g., to .decisions taken

under Article 39. This constitutes an important difference between
Article 3 1 and Article 32 which expressly refers to disputes only. But

if the Security Council is dealing with a dispute between a member and

a non-member of the Council under Article 39, and the non-member
is invited under Article 3 2 to participate in the discussion without vote,

the other party, member of the Council, is not excluded from voting
in the decision adopted under Article 39. In this case there is no

difference between the application of Article 31 to a
'

situation
'

and

that of Article 3 2 to a
'

dispute
'

with respect to the inequality of the

position in which an ordinary (permanent or non-permanent) member
and a temporary member of the Council are placed regarding the right
of voting.

6

5 At the San Francisco Conference the Canadian delegation proposed the following
text of paragraph j, Section D, Chapter VI, of the Dumbarton Oaks Proposals

(corresponding to Article 3 2 of the Charter) :

'

Any Member of the Organisation
not having a seat on the Security Council, if it is party to a dispute under considera-

tion by the Security Council, shall be invited to participate
in the discussion relating

to the dispute and shall enjoy the same position with regard to discussion and voting
as the other party to the dispute. In the case of a non-Member of the Organisation,
the Security Council shall lay down such conditions as it may deem just for the

participation of such a non-Member in the discussion of a di oute to which it is a

party.' Cf. Summary Report of the 2 ist meeting of Committee III/i (U.N.C.I.O.

Doc. 97, III/i/jo, p. 2). The Canadian delegate justified this proposal as

follows :

'

It was not desirable that a member of the Security Council, when a party

to a dispute, could be a judge in its own cause, while the other party to the dispute

was not accorded the same voting rights.
The amendment would apply only to

Section B ofChapter VIII, since neither party to a dispute would have the right to vote

when procedures of pacific
settlement were employed. As regards the slight

change relating to states not Members of the Organisation, he felt that it was

unreasonable and unfair to place states which had not accepted the obligations and

responsibilities of membership in the same position as those who had.'

' The delegate of the Netherlands emphasised that as a matter of elementary

justice both parties to a dispute should have equality in voting status. He indicated

his
willingness to accept the modifications of his amendment introduced by the

K. IS
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Under Article 3 2 of the Charter not only a Member, but also a

non-Member state party to a dispute under consideration by the

Security Council shall be invited to participate in the discussion of the

dispute. But Rule 38 of the Rules of Procedure refers only to

Members of the United Nations invited in application of Article 32

of the Charter, and confers only on these Members the right to submit

proposals and draft resolutions, not on non-Member states invited in

application of Article 32; an inequality of treatment which is hardly

justifiable, and probably only the unintentional result of defective

drafting.

There can be no doubt that under Article 3 2 of the Charter only
'

states
'

can be invited to participate in the discussion of the Security
Council. If the character of a community as a

'

state
'

is disputed,
and the Security Council decides to invite this community to participate
in its discussion under Article 32 of the Charter, the Council recognises
this community as a

'

state
'

\vithin the meaning of Article 32. It is,

however, upon the Security Council to interpret the term
'

state

as used in Article 3 2 . The Security Council may be of the opinion
that a community, even if not

'

sovereign
'

in the usual sense of the

term, is a
'

state,
'

within the meaning of Article 32.* The invitation

delegate of Canada. The United States representative objected to the amendment

on the grounds that it would alter the composition of the Security Council. It

would give a party to a dispute, not a member of the Council, greater privileges than

other Members of the Organisation, and would accord to it the right of veto if it

were involved in a dispute with a permanent Member. The delegate of the

United Kingdom also pointed out that the amendment would give a party to a

dispute the right of veto if it were involved in a dispute with a permanent Member,
thus placing it in a more favourable position than the elected members of the

Security Council. If a non-Member were involved in a dispute with a non-

permanent Member, its vote would reduce the power of the other non-permanent
Members. The delegate of the U.S.S.R. argued that the amendment would

destroy the principle of the permanent composition of the Security Council and

would undermine the voting formula agreed upon. The delegates of Canada and

Australia indicated that there was no intention of granting the right of veto to

non-Member states, and that this should be made clear in the final text if the

amendment were adopted.' (Ibid., p. 3.)

At the i 2th meeting of Committee
III/i (U.N.C.I.O. Doc. 531, HI/i/26, p. 4)

the delegate of Norway
'

called attention to the lack of precision in this paragraph

concerning failure to include, among those invited to participate in the Council's

discussion, states which, though they might not be parties to the dispute, might
be able, nevertheless, to contribute an essential element in settling it. Possession

of information, or any number ofother circumstances, might make the participation of

such states desirable. He did not propose to put them on the same footing as

Member states, but suggested that it would be wise to make clear that the Council

was expected to call upon all third parties.'

* In the Indonesian question the delegate of Australia suggested to invite the govern-
ment of Indonesia to participate in the discussion of die question in the Security
Council under Article 32 (Official Records of the Security Council, 2nd Year,

No. 67, pp. 1618, 1627). The representative of the Netherlands objected that

Indonesia was not a sovereign state (pp. 1619 ff., S/P.V. 181, p. 33). The repre-
sentative of India expressed the view that under Article 323' state without full
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may be made on the initiative of the Security Council, without an

application made by the state concerned. 7

According to Article 1 5, paragraph 6 of the Covenant, unanimity
was required for decisions of the Council referring to the settlement of

disputes; but the votes of the representatives of the parties to the

dispute were not counted. This rule applied also to those Members
of the League which, under Article 4, paragraph ,

of the Covenant,
were invited to send a representative to sit as a member at the meeting
of the Council during the consideration of the dispute to which they
were parties; and to non-member states, parties to a dispute, in case

the Council deemed it just, under Article 17, paragraph i, to grant
them the same position as Members of the League in the procedure for

the settlement of disputes. Article 4, paragraph 5, of the Covenant

sovereignty
'

may be invited
'

for the purpose of Chapter VII of the Charter
'

(S/P.V. 181, pp. 42-45). The representative of Belgium called attention to the

fact that an invitation of a community under Article 3 2 might be interpreted as an
'

indirect recognition
'

(p. 71). As a matter of fact the Security Council at its

i8ist meeting decided to invite Indonesia. At this meeting the President of the

Security Council declared :

' The discussion is now over, and we have to proceed
to a vote on this point that is, whether the representative of the Indonesian

Republic should be invited to participate in the discussion in the Security Council

of the question now before it.

As to the determination or definition of sovereignty and the degree of sovereignty
which the Indonesian Republic possesses now, I think that is beyond our discussion.

We have nothing to do with that. We are not defining sovereignties now.

Sovereignty has several prerogatives. I think the Indonesian Republic may be

enjoying some of them and may not be enjoying others. However, the invitation

to participate in this discussion and to study the problem now presented to the

Security Council does not necessitate that this State enjoy all the prerogatives and

exercise all the qualifications of a sovereignty. The word ' '

State
' '

which appears
in Article 32 does not indicate what type of state is being referred to.

There is the United States of America and there is the State of Michigan. The

latter has a certain amount of sovereignty. It has sovereignty in
legislation.

For

instance, the State of Michigan has laws, taxation, and other sovereign rights.
But

in regard to currency or foreign representation, it does riot have sovereign right. . . .

I should like to add that an invitation to the representatives of the Indonesian

Republic to participate in this discussion would not bind any state to recognise the

independence or sovereignty of the Indonesian Republic. The invitation would be

extended simply in connection with the work ofthe Security Council.
'

(S/P.V. 1 8 1 ,

pp. 108-111.)
But the representative of the Netherlands stated

'

that the decision was taken

without prejudice of any sort and that the resolution was not based on Article 32

of the Charter or Rulfe 39 of the Rules of Procedure.' (p. 112). It is not clear

under what provision of the Charter or the Rules of Procedure the decision of the

Security Council was taken. The representative of the United Kingdom who

supported the view expressed by the representative of the Netherlands that Indonesia

was not a sovereign state, maintained that the invitation of Indonesia was a violation

of Article 32 of the Charter (S/P.V. 184, pp. 38-40).
7 At the iSist meeting of the Security Council the President declared during the

discussion of the Indonesian question that there was
'

no necessity for a special

application to be made by the nation which is not a Member if it is a party to the

dispute under consideration.' (S/P.V. 181, p. 32.)
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referred only to the Council, not to the Assembly. But the rule that

the votes of the representatives of parties to a dispute shall not be

counted applied, according to Article 15, paragraph 10, also to

decisions of the Assembly. The Charter, however, restricts this rule

to decisions of the Security Council under Chapter VI and Article $2,

paragraph 3 ,
so that not only the important decisions of the Security

Council taken under Article 39, if they relate to disputes, but also

all decisions of the General Assembly relating to disputes, especially
recommendations with respect to the settlement ofdisputes (Articles i o,

n, 3$), are not subjected to the rule. This is especially critical in

case a dispute between a Member of the United Nations and a non-

Member state is under consideration by the General Assembly. For

Article 32, providing for invitation of the non-Member, refers only
to the disputes under consideration by the Security Council; the

non-Member has no right under the Charter to be invited to participate
in the discussion of a dispute to which it is a party if the discussion

takes place in the General Assembly, whereas its opponent, if it is a

Member of the United Nations, participates in the discussion as well

as in the voting.

Article 4, paragraph 5, of the Covenant referred to any possible
matter under consideration by the Council regardless of the way in

which the matter has come to the Council. Article 31 of the Charter

refers to
'

any question brought before the Security Council.' This

formula could be interpreted to mean : questions brought before the

Security Council from the outside, since the term
'

bring before
'

is

used in Article 1 1, paragraph 2, in this sense. But it is possible also

to interpret the formula to mean any question under consideration by
the Security Council a formula used in Article 32 whether the

question has been brought before the Security Council from the

outside or by the Security Council itself, that is to say, by a member of

this body under its rules of procedure. The latter interpretation is

preferable since there is no reason to restrict the scope of Article 3 1

to questions brought before the Security Council from the outside.

Article 4, paragraph 5, of the Covenant referred to any matter,

including disputes and military enforcement action. If literally

interpreted, the formula of Article 3 1 of the Charter
'

any question

brought before the Security Council
'

has the same scope as Article 4,

paragraph 5, of the Covenant. Then, Article 31 is overlapping,,

partly, Article 3 2 regulating invitation of states not members of the

Security Council in case of
'

disputes,'
8 and Article 44 regulating

8 In the Syrian and Lebanese case the Council invited the two Members to participate
in the discussion under Article 31, although the two states had brought the case

before the Council as a
'

dispute.' The President of the Security Council declared

at the i^th meeting that
'

it is not necessary at this stage for us to decide whether

Article 32 applies. Syria and Lebanon, no matter whether a dispute in the

technical sense exists or not, are manifestly states whose interests are specially

affected by the discussion ofthe question which is now before the Council. There-
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invitation of Members of the United Nations not represented on the

Security Council to participate in decisions concerning the employment
of contingents of the Member concerned. But another interpretation
is not excluded and even more adequate. Article 31 may be inter-

preted to refer not to disputes, since another Article: Article 32,
refers especially to this matter ;

and it may be interpreted not to refer

to the' decisions of the Security Council concerning the employment
of contingents of a Member not represented on it, since Article 44
refers especially to this matter. Article 4, paragraph 5, of the

Covenant, however, was the only provision of the Covenant providing
for the invitation of a state not a member of the Council to send a

representative to sit as a member at the meetings of the Council.

A question may be brought before the Security Council in different

ways. Under Article 3$, paragraph i, a Member may bring any

dispute or a situation which might lead to international friction or

give rise to a dispute to the attention of the Council. The question
arose whether, under Article 31, this Member is to be invited to

participate in the discussion of the matter brought by it to the attention

of the Council. In conformity with the wording and
spirit of

Article 3 1
, the Member which brought the question, under Article 35,

paragraph i
,
before the Council is to be invited to participate in the

discussion only if the Council considers that the interests of that

Member are specially affected. The interests of the Member may or

may not be specially affected, since Article 35, paragraph i, does not

prescribe that a Member may bring a dispute or a situation to the

attention of the Council only if the Member's interests are specially
affected by the dispute or the situation. A Member may bring to the

attention of the Council a dispute to which it is not a party ;
if it is a

party, it is doubtful whether Article 3^, paragraph i, is applicable at

all. A Member may bring to the attention of the Council a situation

without being involved in it in any way. The
'

special
'

interest to

*vhich Article 31 refers is different from the general interest any
Member may have in the maintenance of the peace of the world.

fore I suggest that we should exercise our own powers under Article 3 1 of the

Charter, and should invite Syria and Lebanon, as we did in the case of Iran and Greece,
to participate, without vote, in our discussion of this question.' This suggestion
was accepted by the Council. (Journal of the Security Council, ist Year, No. i j,

pp. 26^-274.)
9 At its 2nd meeting the Security Council adopted a resolution to the effect

'

that the

States which have presented complaints should be invited to participate in the work,

in the
sittings

of the Security Council.' (Journal of the Security Council, ist Year,

No. 3, p. 2j.) This resolution was not in conformity with the Charter. In the

Indonesian case the Ukrainian Republic, which brought the case before the Council

under Article 35, paragraph i, has been invited to participate in the discussion

without a formal decision of the Council that the interests of the Ukraine are

specially affected. The President of the Security Council stated that the Council

acted by general,consent according to the principle
'

that any state which makes

a claim before the Council has a right to come to the Council and be heard.' He

declared
'

that it is clearly within the competence of the Council, if it so desires,
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However, Rule 37 of the Provisional Rules of Procedure of the

Security Council stipulates that not only any Member of the United

Nations which is not a member of the Security Council, especially
interested in the question under discussion, but also any Member
which brings a matter to the attention of the Security Council in

accordance with Article 3^ (i) of the Charter
'

may be invited.' This

provision constitutes an attempt to amend Article 3 1 of the Charter,
which is not within the power conferred upon the Security Council

by Article 30 of the Charter. *

If the question under consideration by the Security Council is the

employment of the contingents which a Member not represented on
the Security Council is obliged to make available to it under Article 43
or Article 4^, Article 44 applies, which runs as follows :

When the Security Council has decided to use force it shall,

to invite any non-member which has made a complaint to attend and state its case

without any right to participate further in the Council's discussion except, of

course, with the further permission of the Council.' This statement has no basis

in the Charter. It is as the President admitted not based on Article 3 1 of the

Charter, but
'

on the general powers of the Council.' To the question of the

delegate of the Netherlands :

' On what precisely are the general powers of the

Council to which you have just referred, based,' the President answered,
'

that

the power under which the Council is acting in regard to the matter is a general power
that is given to the Council to determine its own procedure.' (7fei<f.,No. 13, pp. 22$fF.)
This power is conferred upon the Council by Article 30. But this power must be

exercised by the Council within the framework of the Charter which expressly
determines the conditions under which a non-member may be invited, to participate
in the acting of the Council. The rule formulated by the President certainly goes

beyond the limits laid down by the Charter.

In the Czechoslovak case the Government of Chile which brought this case to

the attention of the Security Council under Article 35, paragraph i, as a
'

situation
'

(in which Chile was not involved) requested to be invited to participate in the

discussion of this matter in conformity with Article 31 (Doc. 8/694). 'n ^e

discussion of the case in the Security Council the representative of the Ukrainian

Republic protested against the invitation of Chile (granted by the Security Council)

stating that the fact that Chile is the author of the letter by which the matter has

been brought to the attention of the Council is not a reason for inviting this state

under Article 3 1 . He stressed that there is only a
'

remote relation between Chile

and the events in Czechoslovakia.' (Doc. S/P.V; 268, p. 61 .)
The invitation was

in conformity with Rule 3 7 of the Provisional Rules of Procedure of the Security
Council.

1 Rule 37 (originally 34) of the Provisional Rules of Procedure was adopted at the

4ist meeting of the Security Council (Journal of the Security Council, ist Year,

No. 34, p. 65-2). At the J9th meeting of the Security Council the representative
of the United States declared in the discussion of the Greek case :

'

I have always
understood that under Article 3j of the Charter, the Council's attention may be

drawn to a situation, either orally or in
writing, without the necessity of making

any charges.' (Security Council, Official Records, ist Year, 2nd Series, No. 7,

pp. 17 j f.) Article 35 cannot be interpreted to mean that the Council's attention

may be drawn orally to a dispute or a situation and that, consequently, the state

which brings a case to the attention of the Council must be invited to participate
in the discussion. For such an interpretation is incompatible with the wording
and the spirit of Articles 3 1 and 3 2 .
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before
calling upon a Member not represented on it to provide

armed forces in fulfilment of the obligations assumed under
Article 43, invite that Member, if the Member so desires, to

participate in the decisions of the Security Council concerning
the employment of contingents of that Member's armed forces.

The invitation of the Member under this Article is a right of the

Member, in so far as it depends only upon the desire of the latter, not

as the invitation under Article 31 upon the discretion of the

Security Council. The Member invited under Article 44 is entitled to

participate in all the decisions of the Security Council concerning the

employment of the contingents of that Member's armed forces. It

may be assumed that this formula implies the Member's right to

participate also in the discussions preceding the decisions, although
the wording refers only to the decisions. If a restrictive interpretation
is accepted, the participation of the Member in the discussions relating
to the employment of its contingents may be considered to be covered

by Article 3 1
,
and then depends on the discretion of the Security

Council. If the Member is entitled to participate in discussion and

voting, it is a temporary member of the Security Council with the

unrestricted rights
of a non-permanent member. . In this case the

Security Council is composed, at least, of twelve members (if the

employment of the contingents of one Member only is to be decided

upon), five permanent members and, at least, seven non-permanent
members. The Member invited under Article 44 has no veto right
and may be outvoted, since the rule of Article 27, paragraph 3, applies
also to decisions under Article 44.

2 In this case a majority of seven

votes (including the concurrent votes of the five permanent members)
is opposed to a minority of five, not, as normally, of four votes. A
Member of the League of Nations, invited under Article 4, paragraph ,

to send a representative to sit at the meeting of the Council during the

consideration of the Council's recommendation to contribute to the

armed forces to be used to protect the Covenants of the League, made

under Article 16, paragraph 2, could not be outvoted, for, to this

2 The Report of Rapporteur on Chapter VIII, Section B (of the Dumbarton Oaks

Proposals, corresponding to Chapter VII of the Charter) (U.N.C.I.O. Doc. 88 1,

111/3/46, p. 3) contains the following statement referring to Article 44:
'

This

supplementary paragraph takes into account the concern very vigorously expressed

by' many powers that the military forces put at the disposition of the Security Council

by the special agreements might be used without the contributing nation having had

a voice in the Council meetings where it is decided to use these forces. Hence-

forth, every Member not represented on the Council may participate, with the

right of voting, in the deliberations of the Council when it is a question of the

utilisation of its armed forces. To repeat a well-chosen expression of the Delegate

of the Netherlands, the principle of
"

no military action without representation
" was

accepted by the Committee. This decision is of such a nature as to reassure, in

large measure, the middle and small powers, which might otherwise have feared

that they were giving carte blanche to the Council in the particularly serious domain

of the utilisation of their military forces outside their national frontiers.'
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decision the rule of Article
, paragraph i

,
of the Covenant, requiring

agreement of all the Members represented at the meeting of the

Council, applied.

When the Security Council is to invite a Member or non-member
under Article 31, 3 2 or 44, to participate in the discussion or decision

it must take a decision concerning the invitation. Then the question
arises whether such decision refers to a procedural matter in the sense

of Article 27, paragraph 2, and hence is not subjected to the veto right
of the permanent members. There can be little doubt that the

decisions concerned refer to substantive matters although two of them :

the ones under Articles 3 1 and 3 2
,
are provided by Articles placed in

the Charter under the heading
'

Procedure.' 3 However, in the

Statement of the Delegations of the Four Sponsoring Governments on

Voting Procedure in the Security Council 4 it is declared that
'

a

procedural vote will govern the decisions made under the entire

Section D of Chapter VI [or the Dumbarton Oaks Proposals corres-

ponding to Articles 28 32 of the Charter]. This means that the

Council will, by a vote of any seven of its members . . . invite a

Member of the Organisation not represented on the Council to

participate in its discussions when that Member's interests are specially

affected; and invite any state when it is a party to a dispute being
considered by the Council to participate in the discussion relating to

that dispute.' The Statement does not refer to invitations under

Article 44. Besides, it is not an authentic interpretation of Article 27
of the Charter. This Article, as well as the Statement, ignores the

difference which exists between decisions which the Security Council

is bound to take, such as the decisions under Articles 32 and 44, and

3 At the 1 2th meeting of Committee
ffl/i (U.N.C.I.O. Doc. $31, UI/i/26, p. 4)

the delegate of Norway pointed out that paragraph j, Chapter VI, Section D, of the

Dumbarton Oaks Proposals corresponding to Article 32 of the Charter
'

did

not deal with procedure but with a substantive matter. It established a right of

Members of the Organisation not having a seat on the Council and for non-members
of the Organisation.'

4 U.N.C.I.O. Doc. 8j2,m/i/37(i),p. i. Cf. infra, pp. 249 ff. At the ^oth meeting
of the Security Council, in the course of the discussion of a report of the Atomic

Energy Commission the delegate of Australia suggested to invite, under Article 3 1 ,

Canada to participate in the discussion. The motion was adopted against the vote

of a permanent member (Soviet Union). The representative of the Soviet Union

declared:
'

that an invitation to participate in a meeting of the Security Council,
even without a decisive vote, is undoubtedly not a question of procedure but one

of substance. For this reason, the results of the voting show that this question
was not decided today in the affirmative but in the negative.' But the President

of the Security Council declared :

'

I consider it is a question of procedure under

the Charter, and so I invite the representative of Canada to take his place at the

Council table.' (Official Records of the Security Council, ist Year, 2nd Series,

No. i, p. 4.) To support the statement of the President the delegate of Australia

referred to the Statement of the Four Sponsoring Powers on Voting Procedure in

the Security Council. But he also declared that this statement did not bind Powers

who did not participate in making it (p. 5).
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decisions which are more or less within its discretion, such as a

decision under Article 31 or decisions under Article 39. In case the

Security Council fails to invite the Member or non-member in spite of

the feet that the latter fulfils the conditions determined in Article 3 2 or

44, neither the Member nor the non-member has a legal possibility of

enforcing its claim to be invited upon the Security Council. Such a

situation involves a dispute between the Member or non-member and

the Organisation and the Charter does not provide any procedure for

the settlement of such disputes.

Articles 31,32 and 44 of the Charter, and Rules 3 7 and 3 8 of the

Rules of Procedure, constitute temporary membership of states in the

Security Council. Rule 39 of the Rules of Procedure has a different

character. It runs as follows :

The Security Council may invite members ofthe Secretariat or

other persons, whom it considers competent for the purpose,
to supply it with information or to give other assistance in

examining matters within its competence.

Persons invited under this Rule are not representatives of states and

are not entitled to submit proposals and draft resolutions. They may
only supply the Security Council with information they are asked for

or give other assistance in conformity with the requests ofthe Council. 6

C. Representation

According to Article 23, paragraph 3, each member of the Security
Council shall have one representative. This rule applies not only to

the ordinary (permanent and non-permanent) but also to the temporary
members of the Council (Articles 31, 32, 44) and applies according
to its wording to all meetings of the Council. Article 28, para-

graph 2, provides that at the
'

periodic
'

meetings of the Council

6 In the discussion of the Palestine question the Security Council invited the Govern-

ments of Egypt and Lebanon under Article 31 of the Charter, and Rule 37 of the

Rules of Procedure, to participate in the discussion, but the Jewish Agency for

Palestine, a non-governmental organisation, under Rule 39 of the Rules of Pro-

cedure,
'

to have its representative to sit during the deliberations of the Security

Council on the Palestine question, for the purpose of supplying such information

and rendering such assistance as the Security Council may require.' (Doc.

S/P.V. 2J3, pp. 2 ff. Cf. also Official Records of the Security Council, 3rd Year,

No. 57, p. 22.)

In the Czechoslovak case, the representative of Chile which brought the case

to the attention of the Security Council and was invited to participate
in the discus-

sion (cf. supra, p. 2 30) suggested to invite the former representative of Czechoslovakia

under Rule 39 of the Rules of Procedure. After the President of the Council had

stated that according to Rule 38 the representative of Chile (not a Member of

the Security Council) could not make proposals, that such proposals could be put

to vote only at the request of a representative on the Security Council, the repre-

sentative of Argentina supported the proposal of Chile, whereupon the Security

Council resolved to invite the former representative of Czechoslovakia under

Rule 39. (Doc. S/P.V. 268, p. 91; S/P.V. 272, pp. 6, n.)
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'

each of its members may, if it so desires, be represented by a member
of the government or by some other specially designated representa-
tive.' Since the Charter does not speak of meetings of the Security
Council other than its

'

periodic
'

meetings, this term could be

interpreted to mean all meetings of the Security Council. Then the

provision of Article 2 8
, paragraph 2

,
would mean that the governments

of the states which are members of the Security Council are not bound
with respect to the designation of their representative on the Security
Council. Such effect could be reached by omitting any provision

relating to the designation of representatives on the part of the

governments, authorised to be represented on the Security Council.

No such provision relating to the representation on the General

Assembly has been adopted ;
and the members of the General Assembly

have exactly the same right with respect to their representation on this

body as they have under Article 2 8
, paragraph 2

,
with respect to the

representation on the Security Council.

However, according to the intention of those who drafted the text

of Article 28, paragraph 2, its provision does not refer to all the

meetings of the Security Council, but only to special meetings at which

each member may be represented not by its ordinary, but a special,

delegate, member of the government or some other specially designated

representative. Although the Charter does not clearly distinguish
between ordinary and

'

periodic
'

(meaning: special) meetings,
Article 2 8

, paragraph i
,
is intended to refer only to the representation

at the ordinary meetings of the Security Council. It reads as follows :

The Security Council shall be so organised as to be able to

function continuously. Each member of the Security Council

shall for this purpose be represented at all times at the seat of

the Organisation.

If the intention of the legislator was to provide that the members of

the Security Council shall be represented by a permanent delegate but

that they may, at special meetings, be represented by a special delegate
which may be a member of the government, the expression of this

intention in Article 2 8 is far from being clear. Article 2 8
, paragraph i

,

speaks of being represented
'

at the seat of the Organisation
'

;

Article 28, paragraph 2, of being represented
'

at the meetings.' Such

a formula as
'

to be represented at the seat of the Organisation
'

normally refers to a diplomatic envoy sent by a state to the United

Nations in exercise of the right of legation. That the United Nations,

as a person of international law, has the active and passive right of

legation, just as the League of Nations had this right,
cannot be

doubted. A member of the Security Council just as any other

state may be permanently represented
*

at the seat of the Organisa-
tion

'

by a diplomatic envoy, different from the person representing
the member *

at the meetings
'

of the Security Council. The non-

permanent members of the Security Council can permanently, that is,
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'

at all times,' be represented only
'

at the seat of the Organisation
'

by diplomatic envoys, They cannot be permanently represented
'

at

the meetings
'

of the Security Council. Paragraph i of Article 28

stipulates that each member of the Security Council shall at all times

be represented at the seat of the Organisation for a special purpose :

to enable the Security Council
'

to function continuously.' But why
should a non-permanent member ofthe Security Council be represented
at

'

all times
'

at the seat of the Organisation, as Article 28, paragraph i
,

prescribes ? In order to enable the Council to function continuously,
it would be sufficient to oblige the non-permanent member to be

represented at the seat of the Organisation during the term of two

years for which it is elected. And why should a member of the

Council be represented by a member of the government only at a

special, that is,
'

periodic,' meeting, since nothing in the Charter

prevents a state, member of the Security Council, to appoint a member
of its government as representative on the Council in accordance with

Article 2 3 , paragraph 3 , whereupon this member of the government
may represent the state at all meetings of the Council, not only at the
'

periodic
'

ones. Rule 13 of the Rules of Procedure referring to

representation, does not differentiate between ordinary and special

(periodic) meetings :

Each member of the Security Council shall be represented at

the meetings of the Security Council by an accredited repre-
sentative. The credentials of a representative on the Security
Council shall be communicated to the Secretary-General not

less than twenty-four hours before he takes his seat on the

Security Council. The Head of Government or Minister of

Foreign Affairs of each member of the Security Council shall

be entitled to sit on the Security Council without submitting
credentials.

The provision that the members of the Security Council may be

represented by an ordinary permanent and by an extraordinary special

delegate is incompatible with the provision of Article 2 3 , paragraph 3 ,

that
'

each member of the Security Council shall have one repre-
sentative.' It is incompatible even if Article 23, paragraph 3, is

interpreted to mean that each member shall have one representative
at the meetings of the Security Council, but may have another the

permanent one at the seat of the Organisation.
That both, the

'

permanent
'

and the
'

special
'

represent the member at the same

meeting is certainly not in conformity with Article 23, paragraph 3.

Only one of them can be considered to be the representative of the

member. The other may function as his advisor. It is not possible

to consider him as a second representative both having one vote only,

or as his alternate. With respect to the representation
on the

Security Council the Charter does not provide, as it provides with

respect to the representation on the General Assembly, that the
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members may have more than one representative but that the repre-
sentatives of one member shall have together only one vote. Nor does

the Charter provide for alternates of the representatives.
8

D. Presidency

As to the organisation of the Security Council, the Charter does not

provide that this body shall have a President elected by its members,

by a rule analogous to that of Article 2 1 concerning the Presidency in

the General Assembly. The question as to the Presidency in the

Security Council is answered only indirectly by Article 30 :

The Security Council shall adopt its own rules ofprocedure,

including the method of selecting its President.

That means that the Chaiter authorises the Security Council to select

a President in conformity with the rules of procedure which this body
is likewise authorised by the Charter to adopt.

Rule 1 8 ofthe Provisional Rules ofProcedure ofthe Security Council

reads as follows :

The Presidency ofthe Security Council shall be held in turn by
the members of the Security Council in the English alphabetical
order of their names. Each President shall hold office for one

calendar month.

Rule 1 9 of the Provisional Rules stipulates :

The President shall preside over the meetings of the Security
Council and, under the authority of the Security Council, shall

represent it in its capacity as an organ of the United Nations.

The provision that the President of the Security Council
'

shall

represent it in its capacity as an organ of the United Nations
'

implies
that the President of the Security Council is authorised to represent
the United Nations in its internal and external relations, in so far as

functions of the Organisation are concerned, which are to be performed

by the Security Council. This is of particular importance with respect
to the conclusion of treaties.

Rule 20 provides :

Whenever the President of the Security Council deems that,

for the proper fulfilment ofthe responsibilities ofthe Presidency,
he should not preside over the Council during the consideration

of a particular question with which the member he represents
is directly connected, he shall indicate his decision to the

Council. The Presidential chair shall then devolve, for the

' The unsatisfactory drafting of Article 28, paragraphs i and 2 became manifest at

the Heatings (pp. 267 ff). Under the impression of some critical questions

concerning the meaning of Article 28, the representative of the Department of

State admitted:
'

It is a somewhat confusing position.'
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purpose of the consideration of that question, on the repre-
sentative of the member next in English alphabetical order, it

being understood that the provisions of this Rule shall apply to

the representatives on the Security Council called upon
successively to preside. This Rule shall not affect the

representative capacity of the President as stated in Rule 19
or his duties under Rule 7.

The Charter does not authorise the Security Council to establish

in its autonomous Rules of Procedure the institution ofa vice-president.
The Provisional Rules of Procedure adopted by the Security Council
do not provide for such an organ.

2. PROCEDURE

A. Sessions

Whereas the General Assembly shall meet only in regular annual

sessions and in such special sessions as occasion may require (Article 20)
the Security Council shall be in continuous session, or, as Article 28,

paragraph i, stipulates,
'

function continuously.' The distinction

between ordinary meetings and special (called
'

periodic ') meetings of

the Security Council, that is to say, meetings at which the members
are represented by their permanent representatives (Article 28,

paragraph i) and meetings at which they are represented by a special

representative (member of the government or other specially designated

person) (Article 28, paragraph 2), has already been mentioned.

The Provisional Rules of Procedure of the Security Council stipulate
in this respect:

RULE i

Meetings of the Security Council shall, with the exception of

the periodic meetings referred to in Rule 4, be held at the call

of the President at any time he deems necessary, but the

interval between meetings shall not exceed fourteen days.

RULE 2

The President shall call a meeting of the Security Council at

the request of any member of the Security Council.

RULE 3

The President shall call a meeting ofthe Security Council ifa

dispute or situation is brought to the attention of the Security
Council under Article 3$ or under Article 1 1 (3) ofthe Charter,

or if the General Assembly makes recommendations or refers

any question to the Security Council under Article 1 1 (2), or

if the Secretary-General brings to the attention of the Security
Council any matter under Article 99.
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RULE 4

Periodic meetings of the Security Council called for in

Article 28 (2) of the Charter shall be held twice a year, at such

times as the Security Council may decide.

As to the place where the meetings of the Council shall be held,

Article 2 8
, paragraph 3 ,

of the Charter stipulates :

The Security Council may hold meetings at such places other

than the seat of the Organisation as in its judgment will best

facilitate its work.

The Rules of Procedure stipulate :

RULE $

Meetings of the Security Council shall normally be held at the

seat of the United Nations.

Any member of the Security Council or the Secretary-
General may propose that the Security Council should meet at

another place. Should the Security Council accept any such

.proposal, it shall decide upon the place, and the period during
which the Council shall meet at such place.

The Charter does not prescribe that the meetings of the Council

shall be public. But Rule 48 of the Provisional Rules provides:

Unless it decides otherwise, the Security Council shall meet
in public. Any recommendation to the General Assembly

regarding the appointment of the Secretary-General shall be

discussed and decided at a private meeting.

As to the languages to be used in the discussions of the Security

Council, the following rules apply :

RULE 41

Chinese, English, French, Russian and Spanish shall be the

official languages of the Security Council, and English and

French the working languages.

RULE 42

Speeches made in either of the working languages shall be

interpreted into the other working language.

RULE 43

. Speeches made in any ofthe three other official languages shall

be interpreted into both working languages.
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B. Voting

(a) The '

Concurring Votes of the Permanent Members '

(Veto Right)

As to the voting procedure in the Security Council, Article 27

stipulates :

1 . Each member of the Security Council shall have one
vote.

2. Decisions of the Security Council on procedural
matters shall be made by an affirmative vote of seven members.

3 . Decisions of the Security Council on all other matters

shall be made by an affirmative vote of seven members including
the concurring votes of the permanent members; provided
that, in decisions 'under Chapter VI, and under paragraph 3 of

Article 52, a party to a dispute shall abstain from
voting.

Paragraph i of Article 27 provides with reference to the Security
Council literally the same as Article 18, paragraph i, with respect to

the General Assembly : that each member of the body concerned shall

have only one vote. Nevertheless the meaning of the twcv provisions

is different. For the weight of the votes of members is equal in the

General Assembly but not equal in the Security Council. This

inequality of the votes is the consequence of the provision of para-

graph 3 that decisions of the Security Council on non-procedural
matters require a majority of seven votes including the concurring
votes of the permanent members. Whereas a decision of the Council

of the League of Nations required unanimity of all the members of the

Council, a decision of the Security Council requires only unanimity of

its permanent Members. This provision confers upon the permanent
members the much discussed

*

veto-right.'
7

The first question which arises with respect to the interpretation
of Article 27 is the question, what is the meaning of the phrase
'

concurring votes of the permanent members ?' Does it mean the

concurring votes cast by the representatives of all the five permanent
members, or only the concurring votes cast by the representatives of

the five permanent members present and voting ? This implies the

question as to the effect of absence or abstention from voting on the

part of representatives of the five permanent members of the Security
Council in decisions on non-procedural matters. This question refers

only to cases where the permanent member is entitled to vote, not to

those cases where the member, in accordance with Article 27,

7 At the loth meeting of Committee III/i (U.N.C.I.O. Doc. 459, HI/i/22, p. 4) it

was pointed out
'

that the Committee was making a mistake by falling into the

habit of using the word "
veto

"
which was an ugly one and which aroused

antagonism.' But at the 4th meeting of Commission III (U.N.C.I.O. Doc. 1 149,

IH/ii, p. 2o) the delegate of Australia declared:
' Some objection was taken to

using the name "
veto," but the name is quite an accurate description of the

right

itself.'
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paragraph 3, is obliged to abstain from voting because the resolution

refers to a dispute in which the member is a party. The problem
concerns the legal effect of voluntary absence or abstention from voting

by a permanent member, not the obligatory abstention from voting

by a permanent or a non-permanent member.

The wording of Article 27, paragraph 3, allows two different

interpretations. The one is that a decision . under Article 27,

paragraph 3, requires the concurring votes of the representatives of

all five permanent members . In case one ormore ofthe representatives
of the permanent members are not present at the voting or abstain

from voting, no valid decision can be taken. A permanent member

may exercise his veto right by being absent or by abstaining from voting.
Abstention from voting by a permanent member in a decision on a

non-procedural matter takes on the character of a veto even if the

member does not intend to prevent by abstaining from voting a valid

decision. 8 The wording of the provision concerned is not : including
the concurring votes of the permanent members

'

present and voting,
'

as it is in Article 18, paragraphs 2 and 3, relating to the voting

procedure in the General Assembly. It is just the addition of the

words '

present and voting
'

which has the effect to prevent non-voting
of one or the other member to invalidate a decision thus adopted.
' The *

permanent members of the Security Council are the five states

designated in Article 23, paragraph i. If the concurring votes of
'

the
'

permanent members are required, the votes of these five members
are meant. The only exception to the rule requiring the concurring
votes of all permanent members of the Security Council for non-

procedural decisions is constituted by the provision that in decisions

under Chapter VI and under paragraph 3 of Article $2 a party to the

dispute shall abstain from voting. Since this rule applies also to the

permanent members, decisions under Chapter VI and paragraph 3 of

Article 2 require the concurring votes of die representatives of those

permanent members only, which are not parties to the dispute.

Consequently their absence from the voting procedure or abstention

8 At die aoth meeting of Committee
ffl/i (U.N.C.I.O. Doc. noj, HI/i/48 (2) >

' The Canadian delegate explained that since the Yalta formula required an affirmative

vote of seven out of the eleven members of the Council absence or abstention would

be equivalent to a negative vote and the chances of a deadlock would thus be

greatly increased. The frequence with which abstention from voting was likely

to take place had been amply demonstrated both in the Council of the League of

Nations and at this and other recent international conferences. During the

discussions in the Committee much attention had been paid to the prospect that a

permanent member of the Council would exercise a veto power through casting a

negative vote, but it was more likely in practice that a permanent member who
found himself in a very small minority would merely abstain from voting. It was

easy to imagine situations in which both permanent and non-permanent members of

the Council, while not anxious to impede effective action by the Council, would

for good reasons not feel able to cast a positive vote for such action and would

prefer to abstain.'
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from voting does not prevent a decision under the just mentioned
Articles of the Charter; except in the case that all five permanent
members are parties to a dispute, for in this case no majority of seven

votes is possible.
This is also the interpretation of Article 27 given by the Statement

of the Four Sponsoring Powers on the voting procedure in the

Security Council. As to the decisions on non-procedural matters

the Statement declares that they
'

will be governed by a qualified vote

that is the vote of seven members including the concurring votes of

the five permanent members, subject to the proviso that in decisions

under Section A and apart ofSection C ofChapter VIII [ofthe Dumbarton
Oaks Proposals] parties to a dispute shall abstain from voting.' At

the Hearings, the Chairman stated that in all cases, except the case

where a permanent member being a party to a dispute is excluded from

voting,
'

the votes of five permanent members are required.'
9

However, the interpretation that non-presence or abstention from

voting on the part of a permanent member of the Security Council in

a non-procedural matter does not prevent a valid decision of the

Council, is not excluded. It may be based on the fact that in

Articles 108 and 109, where the ratification of an amendment by all

five permanent members of the Council is required, the Charter

expressly says :

'

including all the permanent members of the Security
Council.' Since Article 27, paragraph 3, does not require the con-

curring votes of
'

all
'

permanent members but only
'

the concurring
votes of the permanent members,

'

a valid decision of the Council in

a non-procedural matter can be reached even in case one permanent
member abstains from voting.

This interpretation prevails in the

practice of the Security Council. Abstention by a permanent member
is not considered to have the effect of a negative vote and does not,

therefore, defeat substantive decisions concurred in by seven members
of the Security Council including the other permanent members

voting on the decision. 1 If this interpretation of Article 27,

8
Hearings, p. 26$.

1
During the discussion of the voting procedure in the Security Council which

took place in the First Committee of the General Assembly, the representatives
of several Members suggested various modifications in the application of the rule

of unanimity of the permanent members of the Council. Among those suggested
were : that abstention by or absence of a permanent member should not constitute

a veto. Cf. Yearbook of the United Nations, 1946-47, p. 132.

At its 39th meeting the Security Council adopted a resolution by which it

decided to appoint a
'

subcommittee of five of its members
'

and to instruct this

subcommittee
'

to examine the statements made before the Security Council

concerning Spain, to receive further statements and documents, and to conduct

such inquiries as it maydeem necessary, and to report to the Security Council before

the end of May.' (Journal of the Security Council, ist Year, No. 32, p. 628.)

The question as to whether this was a decision on a matter of substance or on a

matter of procedure was not decided. The resolution was adopted by ten votes

with the abstention of the Soviet Union. Before the voting took place, the

delegate of the Soviet Union expressed his intention to abstain from voting and

K. 16
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paragraph 3 ,
is accepted, the question arises : what is the effect iftwo or

three permanent members abstain from voting? How many per-
manent members may abstain from voting without preventing a valid

declared :

'

my abstention from voting on this matter may in no way be regarded
as a precedent capable of influencing in any way the question of the abstention of

permanent members of the Security Council
'

(p. 627). The delegate of the

United States expressed his wish to reserve the position of the United States on the

statement of the delegate of the Soviet Union
;
with that understanding, he declared

to be prepared to agree that the abstention of the delegate of the Soviet Union
1

should not create a precedent for the future
'

(p. 628).

In the Iranian case, the Security Council adopted at its 3oth meeting a resolution

by which it requested the Governments of Iran and the Soviet Union to report to the

Council until May 6, 1946,
'

whether the withdrawal of all Soviet troops from the

whole of Iran has been completed . . .

'

This resolution was adopted by nine

votes, in the absence of the delegate of the Soviet Union. (Ibid., No. 24, pp. 458,

466.)

At the 1 24th meeting of the Security Council, in the course of the discussion

of the trusteeship agreement for the former Japanese mandated Islands submitted

for the approval of the Council by the United States, the delegate of the United

States declared not to be in a position to accept a certain amendment suggested by
another member of the Security Council. But he stated :

' Here we are one of

the parties to the agreement that we are proposing, and it does not seem ethical

to us that we should exercise a veto on any question as a member of the Security
Council.' At the same time he declared that if the amendment were adopted,
his government would be compelled,

'

in view of its responsibilities, to withdraw

the tender of an agreement.' (Official Records of the Security Council, 2nd Year,

No. 31, p. 66,f.) To withdraw the tender of an agreement would have had the

same effect as the exercise of the veto
right.

At its 23oth meeting the Security Council adopted in the India-Pakistan

question a resolution by which a commission was established and invested with

the dual function of investigating the facts pursuant to Article 34 and exercising
such mediatory influence as it could. The resolution was adopted by a majority

vote, one permanent member the Soviet Union abstaining from voting. At the

232nd meeting, the representative of Argentina declared that his government

regarded this decision as unconstitutional. He stated :

' We have here a decision

of substance, and it falls under Paragraph 3 of Article 27 of the Charter. The

Argentine delegation voted in favour of this resolution and these words do not

modify our way of thinking in this connection. I consider it my duty, however,
to place on record that this decision is invalid

legally.
I am sure that this is not

the first time that this has occurred. It is, however, the first time that it has

occurred since Argentina has been elected as a member of the Security Council.

In order not to interrupt the debate on the agenda which took up all the time of

the last meeting, I have delayed this statement until today. I wish to place on

record, however, that 'I do not oppose the permanent members of the Security
Council renouncing the use of their privilege if they consider it desirable, but when

they' do so, it should be done publicly. Abstention is a means of concealing the

veto, either because it is not desired to vote affirmatively, in order to avoid estab-

lishing a harmful precedent from the point of view of contrary decisions in the

future, or because it is not desired to vote in the negative, in order not to appear
to oppose a good decision, or in order to diminish the size of the target which the

privilege offers to those who combat it.' The representative of the United

Kingdom made a reservation with regard to this declaration. He stated:
'

Every
written constitution is always developed by the practice of the institutional organs
which have to work it. A process of development has, doubtless, begun in many
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decision of the Security Council? To these questions there is no

answer in the text of the Charter. 2 If Article 27, paragraph 3, is

interpreted to mean that decisions on non-procedural matters require

only the concurring votes of the. permanent members present and

voting, the majority of seven must be made up of the votes of these

permanent members and the votes of a number of non-permanent
members equivalent to the difference of seven and the number of

permanent members present and voting. Since there are only six

non-permanent members, at least one permanent member must be

present and voting, in order to make a valid decision of the Council

possible.
It is doubtful whether such a situation has been anticipated

by those who drafted Article 2 7 .

If the concurring votes of all five permanent members are required
for a substantive decision, affirmative votes of the representatives of

only two non-permanent members are necessary. Hence absence or

most important and, as 1 think, most valuable ways in the General Assembly.
Hitherto, as I understand it, the abstention by a permanent member of the Security
Council in a vote on a matter of substance is, by practice and precedent in the

Security Council, not considered a negative vote by that member, and I hope and

trust that that understanding and practice will be adhered to.' The representative
of France associated himself with the remark made by the British representative.
He stated: 'The French delegation, both in the General Assembly and in the

Security Council, has constantly taken the position that the abstention does not

constitute a negative vote.' (Doc. S/P.V. 232, p. 1-12.)
In a Memorandum on Pacific Settlement by the Security Council, submitted by

the Canadian Delegation to the First Committee (Doc. A/C. 1/91) the following

suggestion was made:
'

In order that a permanent member may not have to veto

a proposal which it feels it cannot actively support, the right of a permanent
member to refrain from supporting a proposal, without by so doing exercising the

veto, should be formally recognised in the rules of procedure of the Security
Council. The rules might provide that a permanent member which, before a

vote is taken, makes a statement to the following effect should be held to have

cast an affirmative vote within the meaning of Article 27 of the Charter:
"
While

I am not prepared to support this proposal, I am not prepared to prevent its

acceptance if that is the desire of the majority. I am willing, in the circumstances,

to have my position considered as constituting the degree of concurrence necessary
in order that a decision may be reached

" '

(pp. 3 f.). This suggestion aims at an

amendment of the Charter. Insertion in the Rules of Procedure would not suffice.

2 One paragraph of the first resolution in the Indonesian question was adopted at the

1 73rd meeting of the Security Council on August i, 1947, by a vote of 7 members,

including the concurring votes of only 2 permanent members, 3 permanent
members abstaining; another paragraph was adopted by a vote of 8 members,

including the concurring votes of 3 permanent members, 2 permanent members

abstaining. The representative of the United Kingdom declared:
'

the United

Kingdom does not wish its abstention to be treated as a veto, invalidating the

resolution which has otherwise secured the necessary majority
'

; whereupon the

President of the Council stated :

'

it is now jurisprudence in the Security Council

and the interpretation accepted for a long time that an abstention is not considered

a veto, and the concurrent votes of the permanent members mean the votes of the

permanent members who participate
in the voting. Those who abstain intentionally

are not considered to have cast a veto.' (Official Records of the Security Council,

2nd Year, No. 68, pp. 1700, 1703, 1711-12.)

6(2)
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abstention from voting on the part of representatives of one to four

non-permanent members cannot prevent a valid decision under

Article 27, paragraph 3, provided that the representatives of all five

permanent members cast concurring votes. s

The most
satisfactory solution of the question as to the effect of

abstention from voting by a permanent member would be to leave it

to the descretion of the member whether his abstention should or

should not have the effect of a veto and, hence, to allow the member
to make a statement to this effect before voting. But this solution

has no basis in the Charter. 4

(/>) Quorum
The Charter does not provide a quorum for the voting procedure of the

Security Council. Nor do the autonomous Rules of Procedure

adopted by the Security Council under Article 30 of the Charter

contain such a provision. If it is assumed that the decision on a

non-procedural matter requires the concurring votes of all five

permanent members, a provision concerning a quorum in case of such

a decision could refer only to the number of representatives of

non-permanent members whose presence is necessary to make the

Council able to transact business. The rule concerning a quorum
constitutes a restriction to the rule determining the number of the

members of a
collegiate organ. If there is no rule concerning a

quorum, all members must be present in order to enable the organ to

transact business. Since there is no special rule concerning the

quorum for decisions of the Security Council, the presence of all

members of the Council is required for the adoption of a resolution.

However, in the practice of the Security Council absence of a member,
even ofa permanent member, does not prevent this body from adopting a

8 At the loth meeting of Committee
ffl/i (U.N.C.I.O. Doc. 967, ID/i/48, p. 2;

1 10 f, III/I/48 (2), pp. i f.) the delegate of the United States
'

stated that when a

permanent member of the Council was a party to a dispute, its enforced abstention

would mean that the other four permanent members and three of the non-permanent
members might reach a decision which involved a judgment concerning

"
the

rightness or wrongness of a dispute." The decision need not necessarily involve

a judgment concerning
'

the rightness or wrongness
'

of the dispute.

At the same meeting the Canadian delegate declared:
' Under the Yalta

formula one could never be sure how many members of the Council would in fact

be able to vote on any dispute which might come before the Council for pacific

settlement, since this would depend on whether one or more members of the

Council were involved in the dispute. To take action under Section 8, A, might

require not seven out of eleven affirmative votes but seven out of some smaller

number. Indeed situations might occur in which the Council might not be able

to take any action at all. This would happen if five members of the Council were

parties to a dispute such as might arise out of some multilateral treaty such as the

Act of
Algeciras.'

* This solution a so-called
'

optional veto
'

has been suggested by the delegate of

Canada. (Doc. A/C. 1/63, p. 3; A/C. 1/91, pp. 3 f.)
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resolution. Absence of a permanent member is considered to be

equivalent to abstention from voting.
*

(c) The Vote of the Temporary Member under Article 44

Under Article 44 a Member of the United Nations which is not a

member of the Security Council may participate in certain decisions

of this body. Is the vote of this temporary member of the Security
Council to be counted if it is one of seven votes cast for a proposition
in the matter referred to in Article 44 ? If the answer is in the

affirmative, the term
* member '

in the phrase
'

affirmative vote of

seven members '

as used in Article 27, paragraph 3, must be inter-

preted to mean : ordinary (permanent and non-permanent) as well as

temporary members of die Security Council. If so, the affirmative

vote of the temporary member paralyses the effect of the absence or

abstention from voting of one ordinary non-temporary member. If

the term
* member '

as used in the above-mentioned phrase is

interpreted to mean only ordinary permanent and non-permanent
members of the Security Council, that is to say, that the affirmative

vote of the temporary member is not to be counted among the seven

votes constituting the majority as determined by Article 27, para-

graph 3, the provision of Article 44 is deprived of any legal effect.

The provision that a Member of the United Nations which is not a

member of the Security Council shall be invited
'

to participate in the

decisions of the Security Council
'

concerning certain matters can

hardly be interpreted in another way than that the .vote of this Member
shall be counted just as any vote ofan ordinary non-permanent member
of the Security Council. Then* the Member invited under Article 44
is called by the Charter itself a

' member '

of the Security Council.

(d) Procedural and Non-Procedural Matters

Whereas Article 1 8 of the Charter distinguishes between decisions of

the General Assembly on
'

important
'

and decisions on other

questions, Article 27 distinguishes between decisions of the Security
Council on

'

procedural
'

and decisions on non-procedural or

substantive matters. There can be little doubt that by
'

decision
'

any
resolution of the Security Council is to be understood, regardless

of

whether the resolution has the character of a decision binding upon the

Members within the meaning of Article 2$, or of a mere
'

recom-

mendation .

' ' The distinction between procedural and non-procedural

* When the Security Council at its jodi meeting adopted the above-mentioned

resolution in the Iranian case only i o members 4 permanent and 6 non-permanent
were present. Cf. supra, p. 242.

Cf. infra, pp. 293 f. The opinion expressed by the representative of Argentina that

the rule of unanimity of the permanent members applies only to decisions in the

specific sense of Article j $ which have as their object the maintenance of interna-

tional peace and security, consequently not to
'

recommendation*
' made under
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matters is of importance in so far as a majority of seven members,

including the permanent members, is required only for decisions on

non-procedural matters and in so far as the rule that a member of the

Council which is party to a dispute under consideration by the Council

shall abstain from voting, likewise applies only to decisions on non-

procedural matters. The latter restriction follows from the fact that

the rule constituting this restriction- is, grammatically, part of the

sentence by which the qualified majority is prescribed for decisions on

non-procedural matters. But this conclusion is only possible, not

necessary. The sentence:
'

provided that, in decisions under

Chapter VI, and under paragraph 3 of Article 52, a party to a dispute
shall abstain from voting,' may also be interpreted to mean that in all

decisions under Chapter VI not only in non-procedural decisions

under Chapter VI a party to a dispute shall abstain from voting. This

interpretation may be justified by the fact that the words
*

decisions

under Chapter VI
'

cover also procedural decisions, and that the

decisions under Article 52, paragraph 3, too, may have procedural
character. 7

In the application of Article 27, paragraph 2, the most important

question is : what is the meaning of the word '

procedural
'

as used in

this paragraph. The distinction between
'

procedural
'

and non-

procedural matters is one ofthose distinctions which such as
'

formal
'

and
'

material
'

or
'

adjective
'

and
*

substantive
'

(law) have no

fixed meaning, but change their significance according to the standpoint

Article 4 of the Charter (Doc. A/AC.24/SR. 6, p. 1 1) has no basis in Article 27.

Cf. supra, pp. 6 1 ff.

7 At the 3rd meeting of the Security Council the President made the following
statement (in the Iranian case) :

*
If the Council should accept the view that there

is a dispute, then under the terms of paragraph 3 of Article 27, as the Soviet Union

is named as the other party to this dispute, it will not be possible for the delegate
from the Soviet Union to exercise a vote, during the consideration of this particular

debate, in any of the decisions referred to in that paragraph. This does not apply,
of course, to decisions on procedure or matter under paragraph 2 of Article 27.'

(Journal of the Security Council, ist Year, No. , p. $8.)

During the discussion in the Security Council of the Corfu Channel case, the

delegate of Australia suggested a resolution calling for the appointment of a sub-

committee to examine the available evidence and to make a report on the facts ot

the case to the Council. Before the voting on this suggestion took place, the

delegate of the United Kingdom declared :

'

As a party to this dispute, I am deprived
of my vote under Article 27, paragraph 3, of the Charter, when it is a matter of a

decision under Chapter VI. I presume, though, that the vote which we are going
to take is a purely procedural one and that I can exercise my vote.' (Official

Records of the Security Council, 2nd Year, No. 21, p. 425.) As a matter of fact,

the delegate participated in the voting, in spite of the fact that the delegate of the

Soviet Union contended that the suggested resolution referred to a substantive, not

a procedural matter. The President was of the opinion
'

that the establishment of

a subcommittee such as proposed by the Australian delegation was not one of the

decisions mentioned in Chapter VI of the Charter
'

(p. 428). Thus, the question
whether the rule that a party to a dispute shall abstain from voting refers only to

non-procedural decisions under Chapter VI was not decided.
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from which they are viewed. The same matter may be
'

procedural
'

from one point of view and
'

substantive
'

from another. More

problematical than in any other field is the distinction between
'

procedural
'

and
'

substantive
'

matters in the field of law. For, in

a certain sense, the entire law may be considered as a procedure, so

that it is not possible to distinguish clearly procedural rules of law from

substantive rules. If the concept of
'

procedural matters
'

in contra-

distinction to non-procedural or substantive matters is employed in a

legal
instrument at all, it is indispensible to define as clearly as possible

what is meant by these terms, or to enumerate the matters which are

to be considered as
'

procedural.'

The Charter, however, does neither the one nor the other.

Subdivisions of Chapters IV, V, X, XIII of the Charter and Chapter III of

the Statute of the International Court of Justice have the heading
'

Procedure.' But it may be doubted whether some matters referred

to in Articles placed under this heading are
'

procedural
'

matters in

the sense of Article 27, paragraph 2. Thus for instance, the establish-

ment of subsidiary organs by the General Assembly according to

Article 22, and by the Security Council according to Article 29; or

setting up commissions by the Economic and Social Council according
to Article 68; or the invitation of a Member or non-member to

participate in the discussion of the Security Council according to

Articles 3 1 and 32; or the invitation of Members to participate in the

deliberations of the Economic and Social Council according to

Article 69. Significant in this respect is that the invitation of

Members to participate in certain decisions of the Security Council is

provided for in Article 44 which is not placed under a heading
'

Procedure.' It may be doubted whether the decision of the

Security Council under Article 28, paragraph 3, to hold meetings at

places other than the seat of the Organisation, or the arrangements
which the Economic and Social Council is authorised by Article 7 1 to

make for consultation with non-governmental organisations, have a

procedural character, in spite of the fact that the Articles concerned

are within subdivisions titled
'

Procedure.' 8

On the other hand, some decisions of the Security Council

concerning matters which are not referred to in subdivisions titled
'

Procedure
'

are, according to an express provision of the Charter to

be taken by a majority vote of
'

any seven members of the Security

8 At the Hearings (p. 266), the representative of the Department of State stated that
'

in the first place, the matters in the whole section on procedure, which includes

Articles 28, 29, 30, 31 and 32, are regarded as procedural matters." But in th-e

Co-ordination Committee of the San Francisco Conference the representative o

Canada
rightly declared that

'

the use of
"

Procedure
"

as a heading does not in

any way qualify or lessen the substantive rights granted in the various Articles.'

(U.N.C.I.O. Doc. WD 407, CO/i69, p. 2.)

As to the practice of the Security Council concerning the establishment of

subsidiary organs, cf. infra, pp. 391 ff.
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Council,' as, for instance, the decision by which the Security Council

(together with the General Assembly) under Article 109, paragraph i,

fixes the place and date of a General Conference, and its decision

relating to the holding of a General Conference under paragraph 3 of

the same Article. According to a special provision of Article 10 of

the Statute of the International Court of Justice the election of the

judges of the Court requires an absolute, i.e., a simple, majority of

votes in the General Assembly and in the Security Council, and any
vote of the Security Council, whether for the election of judges or for

the appointment of members of the joint conference envisaged in

Article 1 2 of the Statute, shall take place
'

.without any distinction

between permanent and non-permanent members of the Security
Council.' Election of judges and appointment of members of the

joint conference are certainly not procedural matters. Article 18 of

the Charter mentions election of die non-permanent members of the

Security Council, of the members of the Economic and Social Council

and of the members of the Trusteeship Council among the
*

important

questions
'

to be decided by the General Assembly which decisions

require a two-thirds majority. As pointed out in a previous chapter,
election of the judges of the Court is certainly a matter as important
as the election of the members of the three Councils of the United
Nations. But Article 10, paragraph i, of the Statute constitutes a

restriction of the rules established by Article 18, paragraph 2, and

likewise of the rule established by Article 27 of the Charter. In the

last mentioned regard Article i o of the Statute constitutes a restriction

of Article 27 of the Charter, not only in so far as for a decision of the

Security Council in a non-procedural matter the veto right of the

permanent members is expressly abolished but also in so far as not a

majority of seven but only of six members of the Security Council is

required.
Since the Charter does not define the concept

'

procedural
matters

'

the organ which is to apply the provision of Article 27,

paragraphs 2 and 3, that is to say, the Security Council, is competent
to interpret the provision and thus to determine the meaning of the

word *

procedural.' The question as to whether a matter is pro-
cedural or not may be disputed within the Security Council and the

dispute settled by a decision of this body. A decision to the effect

that the matter is procedural requires a majority of seven votes

including the concurring votes of the permanent members because this

decision itself refers to a non-procedural matter. In case the

procedural character of a matter is disputed within the Security

Council, the matter is to be considered as non-procedural as long as its

procedural character is not decided upon by a decision taken under

Article 27, paragraph 3. This interpretation follows from the fact

that the provision of Article 27, paragraph 3, providing that .decisions

of the Security Council require a majority of seven affirmative votes

including the concurring votes of the permanent members, is the rule
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and the provision of Article 27, paragraph 2, providing that decisions

on procedural matters require a majority of seven members, the

exception.

() The Statement of the Four Sponsoring Powers on the Voting
Procedure in the Security Council

Subcommittee III/i/B of the San Francisco Conference submitted on

May 22, 1945, a questionnaire concerning the voting procedure in the

Security Council to the four sponsoring powers. In response to this

questionnaire, the following statement by the
Delegations* of the Four

Sponsoring Powers on Voting Procedure in the Security Council was

presented to the Subcommittee. l

Specific questions covering the voting procedure in the

' That the decision of the question whether a matter is procedural or substantive

requires a qualified majority, is also the interpretation presented by the Statement

of the Sponsoring Governments, paragraph 2 of Part II (cf. infra, p. 2 jj). At the

49th meeting of the Security Council the President declared that
'

if it is to I

decided whether a question is one of procedure or substance, it is necessary to

accept one or another alternative by seven votes, but the five permanent members
must concur.' (Journal of the Security Council, ist Year, No. 42, p. 841.) Cf.

also the statement of the delegate of the Soviet Union at the 1 9th meeting of the

Council. (Ibid., No. 15, p. 273.) At the 2 o 2nd meeting of the Security Council

the delegate of the United States suggested a resolution to the effect that the Security
Council should, pursuant to Article 1 2 of the Charter,

'

request
'

the General

Assembly to consider the dispute between Greece and her three northern neighbours
and make '

any recommendations with regard to that dispute which it deems appro-

priate under the circumstances.
' The resolution was approved by a vote of 9 to 2

,

with the Soviet Union and Poland voting in the negative. The ruling of the

President that the resolution was substantive and failed to pass because of the

negative vote of the Soviet Union was challenged by the representative of the

United States. The vote of whether the resolution was procedural itself a

substantive vote was 9 in favour to 2, the U.S.S.R. and Poland opposed. The

United States original resolution was, therefore, substantive and had failed of

passage through the veto of the Soviet Union (Doc. S/P.V./2O2).

During the discussion of the Czechoslovak case the representative of the

United States declared with respect to the statement of the Four Sponsoring

Powers, Part II, paragraph 2 :

'

Part II, paragraph 2 of the Four-Power Statement

was to be used only as stated therein, in cases where die Charter itself did not

provide an indication as to whether a given decision was procedural. ... It

is quite obvious that it would be a misuse of the Four-Power Statement to resort

to the preliminary determination under Part II, paragraph 2, for the express

purpose of evading the provisions of Part I of the same statement. To hold other-

wise is to make ridiculous Part I. Also, the effect of such a contention is to

minimise the area governed by procedural votes under Article 27, paragraph 2, of

the Charter. This section of the Charter has no meaning if it is possible for a

permanent member of the Security Council to prevent utilisation of the voting

procedure contemplated in this connection on any question without regard to the

usual meaning ofthe word
"
procedural," and without regard to the clear indications

in the Charter of those matters which were intended to be procedural. Under such

an interpretation, Article 27, paragraph 2, might just as well have been omitted.'

(Official Records of the Security Council, 3rd Year, No. 63, pp. 14-25.)
1 U.N.C.I.O. Doc. 852, ni/i/37 (i). The Statement is dated June 7, 1945.
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Security Council have been submitted by a Subcommittee of

the Conference Committee on Structure and Procedures of the

Security Council to the Delegations of the four Governments

sponsoring the Conference the United States of America, the

United Kingdom of Great Britain and Northern Ireland, the

Union of Soviet Socialist Republics, and the Republic of China.

In dealing with these questions, the four Delegations desire to

make the following statement of their general attitude towards

the whole question of unanimity of permanent members in the

decisions of the Security Council.

I

1. The Yalta voting formula recognises that the Security

Council, in discharging its responsibilities for the maintenance

of international peace and security, will have two broad groups
offunctions . Under Chapter VIII

,
the Council will have to make

decisions which involve its taking direct measures in connection

with settlement of disputes, adjustment of situations likely to

lead to disputes, determination of threats to the peace,
removal of threats to the peace, and suppression of breaches of

the peace. It will also have to make decisions which do not

involve the taking of such measures. The Yalta formula

provides that the second of these two groups of decisions will

be governed by a procedural vote that is, the vote of any
seven members. The first group of decisions will be governed

by a qualified vote that is, the vote of seven members,

including the concurring votes of the five permanent members,

subject to the proviso that in decisions under Section A and a

part of Section C of Chapter VIII parties to a dispute shall abstain

from
voting.

2. For example, under the Yalta formula a procedural vote

will govern the decisions made under the entire Section D of

Chapter VI. This means that the Council will, by a vote of any
seven of its members, adopt or alter its rules of procedure ;

determine the method of selecting its President
; organise itself

in such a way as to be able to function continuously ;
select the

times and places of its regular and special meetings ; establish

such bodies or agencies as it may deem necessary for the per-
formance of its function

;
invite a Member of the Organisation

not represented on the Council to participate in its discussions

when that Member's interests are specially affected
;
and invite

any state when it is a party to a dispute being considered by the

Council to participate in the discussion relating to that dispute.

3 . Further, no individual member of the Council can alone

prevent consideration and discussion by the Council of a dispute
or situation brought to its attention under paragraph 2,
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Section A, Chapter VIII. Nor can parties to such dispute be

prevented by those means from being heard by the Council.

Likewise, the requirement for unanimity of the permanent
members cannot prevent any member of the Council from

reminding the Members of the Organisation of their general

obligations assumed under the Charter as regards peaceful
settlement of international disputes.

4. Beyond this point, decisions and actions by the Security
Council may well have major political consequences and may
even initiate a chain of events which might, in the end, require
the Council under its responsibilities to invoke measures of

enforcement under Section B, Chapter VIII. This chain ofevents

begins when the Council decides to make an investigation, or

determines that the time has come to call upon states to settle

their differences, or makes recommendations to the parties.
It is to such decisions and actions that unanimity of the

permanent members applies, with the important proviso,
referred to above, for abstention from voting by parties to a

dispute.

. To illustrate : in ordering an investigation, the Council

has to consider whether the investigation which may involve

calling for reports, hearing witnesses, dispatching a commission

of inquiry, or other means might not further aggravate the

situation. After investigation, the Council must determine

whether the continuance of the situation or dispute would be

likely to endanger international peace and security. If it so

determines, the Council would be under obligation to take

further steps. Similarly^ the decision to make recom-

mendations, even when all parties request it to do so, or to call

upon parties to a dispute to fulfil their obligations under the

Charter, might be the first step on a course of action from

which the Security Council could withdraw only at the risk of

failing
to discharge its responsibilities.

6. In appraising the significance
of the vote required to take

such decisions or actions, it is useful to make comparison with

the requirements of the League Covenant with reference to

decisions of the League Council. Substantive decisions of the

League of Nations Council could be taken only by the unani-

mous vote of all its members, whether permanent or not, with

the exception of parties to a dispute under Article 1 5 of the

League Covenant. Under Article 1 1
,
under which most of the

disputes brought before the League were dealt with and

decisions to make investigations taken, the unanimity rule was

invariably interpreted to include even the votes of the parties

to a dispute.

7. The Yalta voting formula substitutes for the rule of

complete unanimity of the League Council a system of qualified
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majority voting in the Security Council. Under this system

non-permanent members of the Security Council individually
would have no

'

veto.' As regards the permanent members,
there is no question under the Yalta formula of investing them
with a new right, namely, the right to veto, a right which the

permanent members of the League Council always had. The
formula proposed for the taking of action in the Security
Council by a majority of seven would make the operation of the

Council less subject to obstruction than was the case under the

League of Nations rule of complete unanimity.

8. It should also be remembered that under the Yalta

formula the five major powers could not act by themselves,

since even under the unanimity requirement any decisions of

the Council would have to include the concurring votes of at

least two of the non-permanent members, hi other words, it

would be possible for five non-permanent members as a group
to exercise a

*

veto.' It is not to be assumed, however, that

the permanent members, any more than the non-permanent
members, would use their

*

veto
'

power wilfully to obstruct

the operation of the Council.

9. In view of the primary responsibilities of the permanent
members, they could not be expected, in the present condition

of the world, to assume the -obligation to act in so serious a

matter as the maintenance of international peace and security
in consequence of a decision in which they had not concurred.

Therefore, if majority voting in the Security Council is to be

made possible, the only practicable method is to provide, in

respect of non-procedural decisions, for unanimity of the

permanent members plus the concurring votes of at least two
of the non-permanent members.

10. For all these reasons, the four sponsoring Governments

agreed on the Yalta formula and have presented it to this

Conference as essential if an international organisation is to be

created through which all peace-loving nations can effectively

discharge their common responsibilities for the maintenance of

international peace and security.

II

In the light of the considerations set forth in Part I of this

statement, it is clear what the answers to the questions sub-

mitted by the Subcommittee should be, with the exception of

Question 19.* The answer to that question is as follows:

i. In the opinion of the Delegations of the Sponsoring

2
Question 19: 'In case a decision has to be taken as to whether a certain point is a

procedural matter, is that preliminary question to be considered in itself as a

procedural matter.' or is the veto applicable to such preliminary question?'
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Governments, the Draft Charter itself contains an indication of

the application of the voting procedures to the various functions

of the Council.

2. In this case, it will be unlikely that there will arise in

the future any matters of great importance on which a decision

will have to be made as to whether a procedural vote would

apply. Should, however, such a matter arise, the decision

regarding the preliminary question as to whether or not such a

matter is procedural must be taken by a vote of seven members
of the Security Council, including the concurring votes of the

permanent members.

This Statement has not the character of an authentic interpretation
of the Charter. It expresses the opinion of four Members of the

United Nations. 3 It is even doubtful whether these four states are

* At the 4th meeting of Commission III (U.N.C.I.O^Doc. 1149, III/n, p. 21) the

delegate of Australia declared with reference to the Statement :

'

What happened
was this: the Subcommittee submitted a questionnaire to the sponsoring govern-
ments, and, after considerable time a general reply was given and that document is

embodied in that report. I want to stress that that reply has not in any sense been

endorsed either by the Subcommittee or by the Committee. It has merely been

incorporated in the records and made an annex to the Rapporteur's report.' At
the 7oth meeting of the Security Council the delegate of Australia declared with

reference to the Statement of the Sponsoring Powers :

' Of course that document
has no binding force on this Council or on any other part of the United Nations.'

(Official Records of the Security Council, ist Year, 2nd Series, No. 16, p. 411.
Cf. also the statement -of the delegate of the Netherlands at the 49th meeting of the

Council, Journal of the Security Council, ist Year, No. 42, p. 842.) Similar

statements were made by the representative of Argentina at the 288th meeting
(Official Records of the Security Council, 3rd Year, No. 63, p. 27); the repre-
sentative of Canada at the 3ooth meeting (ibid., No. 71 , p. 40) ;

the representatives
of Syria, Belgium, the United States at the 3<>3rd meeting of the Security Council

(Doc. S/P.V. 303). At the 288th meeting the representative of Argentina

suggested to apply to the decision of the question whether a matter is procedural
the same principle which, according to Article 18, applies to the decision of the

General Assembly concerning the question as to whether a question is important.
He stated :

'

Article 1 8 of the Charter states that when the General Assembly is in

doubt as to whether a question is important or not (a majority of two-thirds being

required in the former case and a simple majority in the latter) the decision shall

be made by a simple majority. This is good sense, for otherwise, if a two-thirds

majority were necessary even to decide whether a question is important or not,

the Assembly would never reach a decision in these cases. Now Article 18 is a

part of the Charter, even though it is not mentioned in the statement of the four

great Powers. It is a part of the
legal

document that binds all States Members of

the United Nations. Consequently, I maintain that if there is any doubt as to

whether paragraph 2 or paragraph 3 of Article 27 is applicable, the majority

required to settle that doubt is only any seven votes, so dial there may be some

conformity between the provisions governing the Security Council and these

governing the General Assembly.' (Official Records of the Security Council,

3rd Year, No. 63, p. 27.) An analogous application of Article 18, paragraph 2,

to decisions of the Security Council has no basis in the Charter. As to the interpre-

tation of Article 18, paragraph 2, cf. supra, pp. 180 ff.
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obliged inter se to maintain the opinion they have expressed in the

Statement, since the Statement seems not to be the content of a treaty.
*

The Statement cannot even be considered as an interpretation of

the distinction between decisions on procedural and decisions on

non-procedural matters; for it attempts to substitute for this

distinction a totally different one, namely the distinction between

decisions
'

which involve direct measures in connection with settle-

ment of disputes, adjustment of situations likely to lead to disputes,
determination of threats to the peace, removal of threats to the peace,
and suppression of breaches of the peace,' on the one hand and decisions
'

which do not involve the taking of such measures.
'

There can be no

doubt that among the decisions which do not involve the measures

determined in the Statement there may be decisions on matters which
have no procedural character at all. This is shown by most of the

decisions which the Statement in paragraph 2 of Part I indicates as

examples for
'

procedural votes.' It is consequently misleading that

the
'

affirmative vote of seven members '

referred to in Article 27,

paragraph 2, is characterised in the Statement as
'

procedural vote.'

And it is difficult to understand why the sponsoring governments did

not suggest to insert into the text of Article 27 the formula of the

Statement instead of the formula of the Yalta Agreement.
5 The

procedural character of all the decisions referred to in paragraph 2 of

Part I of the Statement is at least doubtful. But they may be decisions

which do not involve the taking of
*

direct measures
'

in connection

with settlement of disputes, etc. It is not clear whether paragraph 3

of Part I of the Statement is intended to indicate only examples of
4

considerations and discussion.' Its wording and the first words of

paragraph 4 :

'

Beyond this point
'

are rather in favour of a negative
answer to this question. If this interpretation of paragraph 3 is

correct, only the decision that a dispute or situation brought to the

attention of the Security Council under Article 3$, paragraphs i and 2,

shall be discussed or considered requires a simple majority of any

4 At the 3ooth meeting of the Security Council, the representative of the Soviet

Union stated:
' The San Francisco Declaration deals precisely with the interpre-

tation of the Charter. It is not an agreement under which the Five Powers have

assumed obligations in addition to those assumed under the Charter.' (Official

Records of the Security Council, 3rd Year, No. 71, p. 42.) But the question is

whether this interpretation is binding upon the sponsoring Powers. Later the

Soviet delegate said :

'

that the delegation of the Soviet Union will not digress one

single iota from the obligations assumed under the San Francisco Declaration
'

(p. 43).

6 At the 4th meeting of Commission III (U.N.C.I.O. Doc. 1149, H/ii, p. 24) the

delegate of Australia declared:
'

In our view, the interpretation given to the

phrase
"

procedural matters
"

in the joint reply leaves the position uncertain

and confused, and sooner or later we think that the International Court of Justice

should be asked to give its opinion upon the question of interpretation involved.

If not, and if the veto power is used improperly or unfairly, it will be necessary

subsequently to ask for an amendment of the Charter and that is a slow and difficult

process.
1
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seven members ;
the decision of the questions as to whether a dispute

or situation brought before the Security Council on its own initiative

under Article 33, paragraph 2, Articles 34, 36, or under Articles 37
and 38, or by the General Assembly under Article n, paragraph 3,.

shall be discussed or considered requires the qualified majority of

seven members including the concurring votes of the permanent
members, so that the discussion and consideration of such disputes or

situations can be blocked by the veto of one permanent member. '

The difference between
'

discussion
'

and
*

consideration
'

is not

very clear. At the 4th meeting of Commission III
7 the delegate of

Australia said that the words
'

consideration and discussion
' '

are

used in a limited sense . . . there can be a hearing,
'

that is to
say,

a

discussion in which the parties to the dispute participate in conformity
with Article 32. In the Statement

'

consideration
'

means hardly
more than

'

discussion.' Consequently the delegate of Australia

correctly interpreted the Statement in declaring finally:
*

the net

effect of the joint statement is that consideration and discussion by the

Council cannot be blocked, but in ordinary speech
"

consideration
"

6 The Report to the President, pp. 72 f., contains the following statement:
'

In the

course of the preparation of this statement there arose a point on which the

Sponsoring Powers differed. They were at all times fully
in agreement that the

text of the Yalta formula must be approved without change and that the rule of

unanimity of the permanent members should apply to decisions of the Security
Council during the stage of peaceful settlement as well as during enforcement.

However, a question of interpretation arose as to whether under the formula any
one permanent member, not a party to a given dispute, could prevent the considera-

tion and discussion of such dispute by the Council. The Department of State

between the time of the Crimea Conference and San Francisco, had issued an

official statement interpreting the Yalta voting formula in the sense that no one

member could prevent such discussion. The United States delegation placed
considerable importance upon this interpretation and its views were shared by the

delegations of the United Kingdom, China and France. The Delegation of the

Soviet Union expressed the opinion during the preparation of the joint statement

that the discussion and consideration of a dispute in the Security Council should be

considered a substantive, rather than a procedural, matter. In the exchange of

views which occurred on this important point the United States Delegation
stressed the imperative necessity of providing for full discussion and consideration

of any situation brought before the Security Council before any one permanent
member could prevent further action by the Security Council with respect to the

dispute. After full deliberation the Delegation of the Soviet Union agreed to this

viewpoint, and complete agreement was therefore reached among the great poweri
on this basic question.' The formula

'

full discussion and consideration of any
situation brought before the Security Council

'

seems to indicate that at least in the

opinion of the United States Delegation a liberal interpretation of the rule laid

down in the Statement of the Four Sponsoring Governments is adequate. The

practice of the Security Council seems to be to place a question on its agenda by
a procedural vote. In this way, e.g.,

the Iranian case (Journal of the Security

Council, ist Year, No. 20, p. 385) and the Greek case (Official Records of the

Security Council, ist Year, 2nd Series, No. 7, p. 197) were placed on the agenda
of the Council.

7 Verbatim Minutes of the 4th meeting of Commission ID (Doc. 1 149, HI/i i , p. n).
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would include calling for reports, hearing witnesses, even appointing
a commission of investigation. But clearly, under the reply of the

sponsoring governments, the veto is applicable to a decision to use any
of these last-mentioned procedures.'

8

It is significant that the Charter does not mention a
'

decision
'

of

the Security Council relating to the question as to whether a discussion

or consideration of a dispute or situation shall take place. All acts of

the Security Council which are mentioned in Chapter VI of the Charter :

call upon the parties to settle their dispute by pacific means (Article 33,

paragraph 2), investigate a dispute or situation and determine whether

the continuance of it is likely to endanger the maintenance of peace

(Article 34), recommendation of appropriate procedures or methods

of adjustment (Article 36, paragraph i, Article 37, paragraph 2),

recommendations of terms of settlement (Article 37, paragraph 2,

Article 38), require, according to the Statement, a qualified majority

implying the veto right of each permanent Member. This is justified

in the Statement by the fact that decisions and actions by the Security
Council which go beyond

*

discussion and consideration
' '

may well

have major political consequences and may even initiate a chain of

events which might in the end require the Council under its responsi-
bilities to invoke measures of enforcement.' There can be little

doubt that the discussion of disputes, especially when the parties

participate in this discussion, may have the same political consequences
as a call upon the parties to settle their dispute by peaceful means or an

investigation of the dispute, or a recommendation of methods of

8 U.N.C.I.O. Doc. 1149, in/n, p. 23. The Summary Report of the 9th meeting
of Committee ffl/i (U.N.C.I.O. Doc. 417, III/i/ij, p. i) contains the following
statement:

' The delegate of one of the sponsoring governments, in response,

expressed the view that a permanent member could not prevent the investigation

by the Security Council of a dispute under the provisions ofChapter VIII, Section A.'

This statement is not in conformity with Article 27, paragraph 2, since the decision,

to make an investigation is not a procedural matter, nor with the Statement by the

Delegation of the Four Sponsoring Governments, of June 7, 194;. At the 1 8th

meeting of Committee
ffl/i (U.N.C.I.O. Doc. 936, HI/i/4, p. 2) the delegate of

New Zealand
'

expressed his regret that a more satisfactory reply had not been made
to the questionnaire submitted to the sponsoring governments. The difference in

interpretation which had existed among the sponsoring governments was a reason

to press for a clarification of the voting procedure. The Statement had extended

the
' '

veto
' '

right ofthe permanent members to situations in which certain delegates
had thought it would not be operative. Those delegates had been strengthened in

their belief that the right of
"
veto

"
was not applicable to a Council investigation

by a statement made in a previous meeting by the Delegate of the United Kingdom.

Although the Statement of the sponsoring governments represented a retrogression
from this view, it was an advance over the interpretation that a permanent member
could veto even the initiation of discussion in the Security Council.'

At the loth meeting of Committee III/i (U.N.C.I.Q, Doc. 459, ni/i/22, p. j)

the Czechoslovak representative declared that: 'In his view, the great powers
were not free to do as they pleased under this voting formula because they were

bound by the principles set forth in the Charter.' This statement has no basis in

the text of the Charter.
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adjustment or of terms of settlement. It is difficult to understand

why as the Statement asserts the chain of critical events should

begin
' when the Council decides to make investigation or determines

that the time has come to call upon the states to settle their differences,
or make recommendations to the parties,' and not when in the

discussion of the dispute the parties accuse each other of having violated

the Charter and apply for action on the part of the Security Council. 8

It seems that, according to the Statement, only decisions
relating

to discussion and consideration of disputes or situations taken under

Chapter VI, not under Chapter VII, are subject to mere '

procedural
'

vote. If it is intended to determine the existence of a threat to, or a

breach of, the peace under Article 39, a discussion of the dispute or

situation involving the threat to, or breach of, the peace may precede
the decision by which the existence of the threat to, or breach of, the

peace is to be determined. If the decision of the question whether a

discussion shall take place in case the Security Council acts or intends

to act under Article 39 is subject to the veto right, whereas the

decision relating to a discussion taken under an Article of Chapter VI is

not, then it must be made clear under which Article of the Charter the

Security Council is acting in discussing a dispute or situation before the

decision can be taken relating to the question as to whether a discussion

shall take place or not. Some members may be of the opinion that the

dispute or the situation is in a state which requires action under

Article 39 whereas others may think that the Security Council should

act under the provisions ofChapter VI . Then this preliminary question
must be decided. The problems concerned are completely ignored by
the Statement.

Finally, it should be noted that the formula in Part II, paragraph 2
,

of the Statement,
*

the decision regarding the preliminary question as

to whether or not such a matter is procedural must be taken by a vote

of seven members including the concurring votes of the permanent
members,' is not very satisfactory. It implies that the proposal: the

matter is procedural, or the proposal: the matter is non-procedural,

9 At the 4th meeting of Commission III (U.N.C.I.O. Doc. 1 1^9, ffl/i i, pp. 2)f) the

delegate of Australia criticised the Statement of the Four Sponsoring Governments

in this respect as follows :

'

That is the argument : when a dispute conies into

existence, a chain of events may follow from the moment the Security Council is

required to adopt a course of procedure in the preliminary state, right through the

various processes until the stage is reached when it might be decided by the Council

that actual force shall be used in order to prevent any danger to international peace

or security. Now that is all perfectly true and correct. It may. And, Mr. Presi-

dent, it is for that very reason that, in our submission, the exercise by one power
of its right to block conciliation of the dispute even where both disputants ask

for conciliation could prevent the dispute from being composed at the earlier

stage. By preventing the dispute from being settled and composed, the chain of

events may go on until serious consequences in the way of a breach of the peace

may occur.'

K. 17
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may be put to the vote. If the second proposal is put to the vote and

does not obtain the qualified majority, and if such result is supposed to

mean that the matter is to be considered as procedural, no permanent
member of the Security Council can through the exercise of its veto

right prevent a matter from being declared procedural. If, however,
the first proposal is put to the vote and does not obtain the qualified

majority, and if such result is supposed to mean that the matter is to

be considered as non-procedural, each permanent member can through
the exercise of its veto right prevent a matter from being declared

procedural. If the fact that one of the two proposal? does not obtain

the qualified majority is not supposed to mean that the other is

accepted and, consequently, that after the one has failed to obtain the

qualified majority, the other is to be put to the vote, it is quite possible
that neither of them will be accepted. To avoid these consequences,
it would have been advisable to formulate the rule in question by

determining which proposal: the negative or the affirmative, shall be

put to the vote, and to stipulate that in case one proposal does not

obtain the qualified majority, its opposite is to be considered as

accepted. It is certainly in accordance with the spirit of Article 27 to

assume that only a proposal affirming the procedural character of the

matter concerned shall be put to the vote.

(j) Obligatory Abstention from Voting

The above-mentioned question as to under which Article the Council

is acting is of particular importance in case the second part of

Article 27, paragraph 3, providing that, in decisions under Chapter VI,

and under paragraph 3, of Article 52, 'a party to a dispute shall

abstain from voting,' is to be applied. If taken
literally,

this provision
is not applicable at all, since neither the Articles of Chapter VI nor

Article 3, paragraph 3, refer expressly to
'

decisions
'

in the strict

sense of the term as used in Article 2 $ imposing upon the Members the

obligation to carry out the decisions of the Security Council. It is

especially the
*

recommendations
' made under Chapter VI which are

not
'

decisions
'

in this sense of the term if they are considered to be

not binding upon the parties. The same is true with respect to the
*

call
'

referred to in Article 33, paragraph 2, and the
'

encouraging
'

referred to in Article 2, paragraph 3. Article 37, paragraph 2, it is

true, provides that the Security Council shall
'

decide
'

whether to

recommend procedures and methods of adjustment or terms of

settlement. But the
'

decision
'

by which it makes the one or the

other recommendation is usually interpreted not to be binding upon
the parties. If the provision excluding the parties to a dispute from

voting shall be applicable at all, the term
'

decision
'

as used in

Article 27, paragraph 3, second part, must be interpreted to mean

any resolution taken by the Security Council under Chapter VI, or

Article $2, paragraph 3, whether or not it has the character of a
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*
decision

'

in the sense of Article 2 . Article 52, paragraph 3,

provides :

The Security Council shall encourage the development of

pacific settlement of local disputes through such regional

arrangements or by such regional agencies either on the

initiative of the states concerned or by reference from the

Security Council.

The rule excluding a member of the Security Council which is a party
to a dispute from voting in the decision relating to this dispute seems
to be applicable to decisions under Article 2, paragraph 3, only in so

far as the Security Council, by this decision, refers a concrete dispute
to a regional agency for pacific settlement.

The meaning ofthe words
'

decisions under Chapter VI
'

is doubtful

not only because of the singificance of the term
'

decision
'

but also

because it is not very clear what is meant by the words
'

under

Chapter VI.' These words may be interpreted in a restrictive or an

extensive way. As decisions ofthe Security Council under Chapter VI

may be considered only those taken to the effect of a call upon the

parties to a dispute under Article 33, paragraph 2; an investigation
under Article 34; recommendations under Article 36, paragraph i,

Article 37, paragraph 2, or Article 38. But a decision to establish a

committee, even for the purpose to undertake an investigation within

the meaning of Article 34, may be considered a decision taken under

Article 29, and hence not a decision under Chapter VI but under

Chapter V. The same is true with respect to a decision by which the

International Court of Justice is requested to give an advisory opinion
on a dispute with which the Security Council is dealingunder Chapter VI,

or on a decision by which the Council finds that a dispute with which

it is dealing under Chapter VI concerns a matter essentially within the

domestic jurisdiction of one of the parties.
Such decisions are only

indirectly taken under Chapter VI
; they are directly taken under

Chapter XIV or Chapter I. Likewise, a decision on the question
whether a case has the character of a

'

dispute
'

or of a
'

situation
'

may
be considered not to be a decision under Chapter VI, because such a

decision is not expressly provided for in that Chapter. However,
the words '

decisions under Chapter VI
'

may also be interpreted to

mean not only decisions expressly provided for in that Chapter but also

decisions which are necessary in order to take those expressly provided
for in Chapter VI.

It is doubtful whether the provision of the second part of

Article 27, paragraph 3, applies to all decisions relating to disputes and

taken under Chapter VI, or only to non-procedural decisions of this

kind,
1
and, further, whether it applies only to decisions expressly

provided for in that Chapter or also to those necessary to take these

1 Cf. supra, p. 246.
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decisions ; but there is no doubt that the rule excluding parties to a

dispute from voting does not apply to decisions relating to disputes,
but taken under Chapter VII of the Charter. If the Security Council

under Article 39 determines that a dispute constitutes a threat to or

breach of the peace and adopts a decision to the effect to make
recommendations to the parties to the dispute or to the effect to take

enforcement measures against one or the other party to the dispute

constituting a threat to or breach of the peace, the member of the

Council which is a party to the dispute whether permanent or non-

permanent member is not excluded from voting. In this case the

Council is not, even not indirectly, dealing with the dispute under

Chapter VI, but exclusively under Chapter VII. *

The application of the rule excluding a member of the Security
Council which is a party to a dispute from voting depends entirely on
the answer to the question under which Article the decision of the

Council is to be taken. This is a strange consequence of the wording
of Article 27, paragraph 3. A member of the Security Council, party
to a dispute, is excluded from voting in case of a decision by which the

Security Council under Article 34 determines that the continuance of

the dispute is likely to endanger the maintenance of international peace
and security; but the same member is not excluded from voting in

case of a decision by which the Council under Article 39 determines

that the dispute involves a threat to the peace, which is not very

different from determining that the continuance of the dispute is

endangering the peace. In order to determine under Article 39 the

existence of a threat to the peace constituted by a dispute, the Security
Council may need to investigate the dispute. If it has not yet investi-

gated the dispute under Article 34, it may do so under Article 39,

provided that the power conferred upon the Security Council by this

Article implies also the power of undertaking an investigation in order

to determine the existence ofa threat to, or breach of, the peace. The
decision of the Council to investigate the dispute in order to determine

the existence of a threat to, or breach of, the peace that is a decision

under Article 39 is not subject to the rule excluding a party to a

dispute from voting; but the decision to investigate a dispute in order

to determine that its continuance endangers the maintenance of peace,
that is a decision under Article 34, is subject to this rule. Under
Article 29 the Council may establish a committee authorised to

* Committee 3 of Commission III at the San Francisco Conference interpreted the

provision of Article 39, authorising the Security Council to make '

recommenda-

tions,' to mean that
'

the action of the Council so far as it relates to the peaceful
settlement of a dispute or to situations giving rise to a threat of war, a breach of the

peace, or aggression, should be considered as governed by the provisions contained

in Section A [corresponding to Chapter VI of the Charter] .' (U.N.C.I.O. Doc. 88 1 ,

111/3/46, p. 6.) That can only mean that the Council may make under Article 39
the same recommendations as under Chapter VI. But it cannot mean that the Council

acts under Chapter VI when, after having determined the existence of a threat to or

breach of the peace, it makes a recommendation referred to in Article 39.
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investigate a dispute under consideration by the Council. If the

decision is taken under this Article, but for the purpose laid down in

Article 34, the rule of Article 27, paragraph 3, may or may not apply.
3

But if the investigation committee is established under Article 29 for

the purpose of determining the existence of a threat to, or breach of,

the peace within the meaning of Article 39, the rule excluding a party
to the dispute from voting certainly does not apply. A member of the

Security Council, party to a dispute, is excluded from voting in case of

a decision by which the Security Council, after having determined under
Article 34, or Article 37, paragraph 2, that the continuance of the

dispute endangers the peace, makes, under Article 36, paragraph i, or
Article 37, paragraph 2, a recommendation to the parties either with

respect to procedures or methods of adjustment or with respect to

settlement. But the same member is not excluded from voting in case

of a decision by which the Security Council, under Article 39, after

having determined the existence of a threat to the peace, makes the

same recommendations to the parties.
* It is obvious that the provision

of Article 27, paragraph 3, establishing one of the most fundamental

principles of
legal procedure : that nobody should be a judge in its own

cause, can easily be eluded by choosing the procedure provided by
Article 39, instead of a procedure provided by an Article of Chapter VI.

And it does not need any trick of interpretation in order to eliminate

this principle from the most important case in which it claims applica-
tion: the case of taking enforcement action. For in this case the

principle is eliminated directly by the Charter.

A highly problematical restriction of the principle in question is

constituted by the fact that the rule established in the second sentence

of Article 27, paragraph 3, refers only to
'

disputes,
'

not to
*
situations

'

which have not the character of a
*

dispute.' The provisions of

Chapter VI expressly distinguish between
'

disputes
'

and
'
situations.' 6

8 Cf. supra, p. 246.
4 In the British Commentary on the Charter (Cmd. 6666 London, 1945), p. 16, we

read :

'

If any one of them [the Great Powers] is a party to a dispute, it has no

vote in any judgment which the Security Council may pronounce. In such a case

at least three elected states must concur in the judgment of the Security Council.'
'

Only when enforcement action is necessary is the complete unanimity of the Great

Powers always required.' These statements are not correct. Determination of

the existence of a threat to, or breach of, the peace, as well as recommendations

under Article 39, decisions which do not refer to enforcement action, require

complete unanimity of the great powers, even in case the threat to, or breach of,

the peace is involved in a dispute, and the recommendation refers to a dispute to

which any of them is a party. Article 39 is under Chapter VII and the rule by
which parties to a dispute are excluded from voting refers only to decisions under

Chapter VI and under paragraph 3 of Article j2 (Chapter Vffl).

6 The proposal of the United States to apply the rule of Article 27, paragraph 3,

concerning abstention from voting, to
'

all parties involved in matters arising
before

the Security Council, whether technically they be deemed disputes or situations
'

(Doc. A/AC.iS/SC.3/4, p. 2) is not compatible with the clear wording of Articles
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If a member of the Security Council is involved in a situation which has

not, or not yet, the character of a dispute, the member is not excluded

from voting in case the Security Council decides under Article 34 to

investigate the situation, or makes under Article 36 recommendations

for the adjustment of the situation. Hence the question may arise :

what is the difference between a situation which has the character of

a dispute, and a situation which has not this character.
'

Situations
'

are referred to three times in Chapter VI : in Article 34: a
'

situation

which might lead to international friction or give rise to a dispute
'

;

in Article 35: any situation of the nature referred to in Article 34;
and in Article 36, paragraph i : 'a situation of like nature,' meaning
of a nature like the nature of a dispute referred to in Article 33:

'

the

continuance of which is likely to endanger the maintenance of

international peace and security.' Situations of such nature must

always imply a possible or actual conflict between states, there must be

always, at least, two states directly or indirectly involved in the

situation; otherwise no danger to the peace could exist, and the
4
situation

' would be a matter of domestic jurisdiction excluding any

34, 3 $ and 36, of the Charter, which distinguish between
'

disputes
'

and
'

situa-

tions.' This distinction has been made already in the Dumbarton Oaks Proposals
in Chapter VIII, Section A, paragraph i (corresponding to Article 34) and paragraph 2

(corresponding to Article 35). It does not appear, it is true, in Chapter VIII, Sec-

tion A, paragraph $, of the Dumbarton Oaks Proposals, which refers only to
4

disputes,' not to
'

situations.' But this provision was amended at the San

Francisco Conference where it became Article 36 of the Charter. The above-

mentioned Memorandum contains the following statement:
'

At San Francisco,

the provision of the Charter which later became Article 36 was enlarged to cover

situations as well as disputes in order to prevent any technical claim (such as was

made on occasions before the League of Nations) that the Council lacked jurisdiction
because a matter could not be deemed a dispute. Unfortunately, Article 27 was

never amended to conform to the new wording of Article 36. However, it is

clear from the discussions in Committee
III/

2 (twelfth meeting) at San Francisco,

that this amendment to Article 36 was never intended to be the basis of a distinction

between the duty of States to abstain from voting in a dispute to which they are

parties, and the absence of such a duty in the case of situations in which they are

directly concerned.' The last statement may be correct. But in the discussion

of Committee
III/2 (twelfth meeting) the distinction between

'

disputes
'

and
4

situations
'

was considered to be of great importance. Article 35, paragraph 2,

authorises a non-member state to bring to the attention of the Security Council

only a dispute to which it is a party, not a
'

situation,' and requires only that a

non-member state, party to a dispute brought by it to the attention of the Security

Council, accept in advance the obligations of pacific settlement. In the discussion

of Committee HI/ 2 (twelfth meeting) the question arose:
4

Should a non-member,
involved in a situation of the type referred to in this Article, be required to accept
the obligations of pacific settlement of the Charter, if that non-member brings such

situation to the attention of the Council or the Assembly ? On this question, the

delegate of Australia suggested that, since the Charter did not establish any obligations
of pacific settlement in relation to situations, the insertion of

"
situations

"
in any

redraft of the second sentence, as had been suggested, would be of doubtful validity.'

(U.N.C.I.O. Doc. 992, HI/2/27, p. 7.) It can hardly be concluded from this

discussion that the term
'

dispute
'

in Article 27, paragraph 3, may be interpreted
to include

'

situations
'

not having the character of disputes.
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intervention on the part of the Organisation. Hence it may be
difficult to distinguish between

'

disputes
'

and other
*

situations.' In

order to make the provision of Article 27, paragraph 3, second

part, applicable the term
*

dispute
'

must be interpreted to mean:

contending in argument. Then a
'

dispute
'

exists in the relation

between two states only if the one has addressed a claim to the other

state and if the latter has refused to comply with this claim. When a

state attacks another state without previously havingdemanded anything
from the attacked state and without this state having refused to comply
with a demand of the other, there exists a conflict between the two

states, but no
'

dispute.' If a conflict of opinions arises within the

Security Council with respect to the question as to whether a certain

situation has the character of a dispute or is a situation other than a

dispute, this preliminary question must be decided by the Security
Council, hi taking this decision the Security Council is not bound by
the opinion of the parties, even if the parties agree that there is a
*

dispute
'

or that there is a situation not having the character of a

dispute.
8 It may be doubted as pointed out whether such a

decision is a
*

decision under Chapter VI,' because it is not expressly

provided for in that Chapter. If the question is answered in the

negative, the rule excluding a party to a dispute from voting does not

apply. Hence a permanent member may avoid the application of this

rule -by denying that a matter in which it is involved is a dispute and by

provoking a decision of the Council in which this member participates,
thus preventing the Council from declaring the case a

'

dispute.'
7

In order to be excluded from voting the Member of the Security
Council must be a party to the dispute to which the decision refers.

At the 1 9th meeting of the Security Council the delegate of the United Kingdom
stated :

'

If any accuser state says that there is a dispute, then there is a dispute ;

and if a state makes a charge against another state, and the state against
which it is

made repudiates it or contests it, then there is a dispute, and the Council can make

its recommendation.' (Official Records of the Security Council, ist Year,

ist Series, No. i, p. 276.) But who has to decide whether the facts exist which,

according to the definition formulated in the second sentence of this statement,

constitute a dispute ? If the Security Council has to decide this question, then

the first sentence of the statement is not correct. At the same meeting the repre-

sentatire of the Netherlands stated :

'

since the answer to the question whether that

matter is a dispute or a situation has consequences, consequences namely with

regard to the voting procedure, I do not think, in the final analysis, that it can be

left to the parties to decide whether a matter is a dispute or a situation. That is

a question that should be decided by the Council after having heard the development
of the parties' statements

'

(p. 277). The same opinion was expressed by the

delegate of the Soviet Union (p. 279).
7 In its Memorandum on Pacific Settlement by the Security Council (Doc. A/C. 1/91,

p. 6) the delegation of Canada stated:
' Under the proviso to paragraph 3 of

Article 27 of the Charter, a party to a dispute is required to abstain from voting

in decisions taken under Chapter VI. This proviso would be rendered of no effect

if a permanent member of the Security Council could veto a decision that a dispute

exists or that it is, itself, a party to a dispute. Therefore the Security Council

should work out agreed procedures to ensure that no state is judge in its own cause.'
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This is not clearly enough expressed by the second part of

Article 27, paragraph 3.

The obligation to
'

abstain from voting
'

as it is formulated in the

second part of Article 27, paragraph 3, may be violated. The

representative ofa member may cast its vote in spite of the fact that the

Security Council is of the opinion that this member is excluded from

voting, hi this case the vote
illegally

cast by the representative must

not be counted. Hence it would have been more appropriate to

formulate the rule concerned as follows: hi decisions regarding a

dispute, if taken under Chapter VI .and under Article $2, paragraph 3,

the votes of the parties to the dispute must not be counted.

(g) Veto Right Outside the Procedure in the Security Council

Finally, it may be noted that the veto right of the five great powers does

not only apply in the voting procedure of the Security Council. It

works also in the amendment procedure regulated by Articles 108 and

109 of the Charter. Amendments to the Charter come into force

only when ratified by
'

two-thirds of the Members of the United

Nations, including all the permanent members of the Security
Council? 8

(A) Voting on Obligatory and non-Obligatory Functions

Competences are conferred upon the Security Council by the Charter

in two different ways. Some Articles stipulate : the Security Council
'

shall
'

perform certain functions
; others : the Security Council

'

may,' etc. As pointed out in a previous chapter of this study,* it

may be doubted whether any clear intention of die legislator
is behind

this difference of the wording. If there is any intention the use of the

word '

shall
'

does not in any case constitute a legal obligation in the

strict sense of the term, since the Charter does not provide sanctions

to be inflicted upon the Security Council in case it does not perform
the function which it

*

shall
'

perform. But the term
'

shall,' as

pointed out, may be interpreted to constitute a moral obligation, that

is to say, the difference in the wording of the provision by which

competences are conferred upon the Security Council could be

interpreted to mean that according to the intention of the legislator
the Security Council should not consider itself to be free to perform

or not to perform the function if the Charter says that the Council
'

shall,' whereas in case the word *

may
'

is used, the Security Council

is authorised to assume that the function is placed within its discretion.

8 At the i7th meeting of Committee III/i (U.N.C.I.O. Doc. 922, IH/i/44, p. 4)
the delegate of Peru declared that

' when circumstances changed the Charter ought
to be improved, and that if it were necessary to retain the veto in the amending

process it would be necessary to recognise the right of powers to withdraw from

the Organisation.'

Cf. supra, p.
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To impose a
legal or moral obligation upon a collegiate organ is always

problematical in so far as the action by which the obligation is to be

fulfilled requires a decision of the organ, and hence a voting procedure.

Voting, however, implies the possibility of a negative result, which is

in contradiction to the legal or moral obligation imposed upon the

organ. To avoid such contradiction, the
legal order may provide that

functions conferred upon a collegiate body by a formula using the word
'

shall
'

are to be performed by the presiding officer on behalf of the

body without previous decision taken by a majority vote. In case this

is not feasible for some reason or another, the possibility of a negative
result may be restricted by making the decision as easy as possible, that

is to say, by providing that decisions relating to functions which
*

shall
'

be performed by the collegiate organ are to be taken by simple majority
vote of the members present and voting ;

whereas decisions relating to

functions which the
collegia! organ

'

may
'

perform may be taken by a

qualified majority. It would have been quite understandable if the

Charter had provided that only decisions relating to functions which

the Security Council according to the Charter
*

may
'

perform are

subject to the veto right of each permanent member, whereas decisions

relating to functions which the Security Council according to the

Charter
c

shall
'

perform require an affirmative vote of any seven

members. However, as pointed out, the voting procedure as

established by Article 27 completely ignores the difference which the

wording of the Charter makes between quasi-obligatory and discretion-

ary functions of the Security Council. l

(i) Incapacity of the Security Council to Reach a Decision

The inevitable effect of the voting procedure conferring the right of

veto upon each of the permanent members must be that no decision of

any importance can be taken against
the will of one of the privileged

states even if this state is involved in the matter to which the decision

refers. For, as pointed out, the rule excluding interested parties

from that decision does apply only to disputes, not to other
'

situations
'

and does not apply at all to decisions concerning enforcement actions.

Even recommendations relating to disputes, if taken under Article 39,

are not subject to the rule. Finally, a permanent member of the

Security Council may use its veto right not only in its own interest

but also in the interest of other states parties to a dispute or involved

in another situation likely to endanger the peac^. Consequently the

Security Council sometimes will not be able to exercise its most

important functions, especially those referred to in Article 39. This

1 At the 4th meeting of Commission ffl (U.N.C.I.O. Doc. 1 149, ffl/i i, p. 23) *
Australian delegate declared: 'In our view, wherever the Council's power is

associated with a duty to exercise it, the decision of the Council is limited to

questions of time and method, and could, and should, fairly
be treated as procedural

and therefore not subject to the veto. However, the joint statement plainly

treats all these decisions as subject to the veto.'
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Article, and that means the entire Chapter VII which forms the core of

the Charter, is practically inapplicable if directed against a permanent
member of the Security Council, or a state protected by a permanent
member. What does the Charter provide in case that the Security
Council cannot reach a decision under Article 27 ?

(aa) Transfer of Competence to the General Assembly

If the decision refers to a matter which is within the concurrent

competence of the Security Council and the General Assembly, the

matter may be taken over by the General Assembly. In this respect
Article n, paragraph 2, and Article 12, come into consideration. 2

According to paragraph 2 of Article 1 1
, the Security Council may

bring before the General Assembly
'

any questions relating to the

maintenance of international peace and security
'

;
and the General

Assembly may make recommendations with regard to this question.
Since Article 1 1

, paragraph 2
, stipulates :

'

Any such question on which
action is necessary shall be referred to the Security Council by the

General Assembly either before or after discussion,
'

it may be assumed

that the Security Council is not authorised to bring before the General

Assembly under Article 1 1
, paragraph 2

,
a question on which accord-

ing to its own opinion enforcement action is necessary. If, according
to the opinion of the General Assembly, enforcement action is

necessary which evidently cannot be decided by the Assembly
*

before

discussion
'

reference to the Council is meaningless if the question
has been brought before the Assembly because the Council was unable

to act. According to Article 12, paragraph i, the Council may
*

request
'

the Assembly to make recommendations in respect of a
'

dispute or a situation
'

while the former is exercising in respect to

this matter the functions assigned to it in the Charter. This is an

exception to the rule of Article 1 2
, paragraph i

,
that the Assembly

shall not make any recommendation with respect to a dispute or

situation while the Council is exercising in respect to this dispute or

situation the functions assigned to it in the Charter. May the Council
'

request
'

the Assembly to make recommendations on a dispute or a

situation under Article 12, paragraph i, even if according to the

Council's opinion enforcement action is necessary ? An affirmative

as well as a negative answer is possible. The affirmative answer may
be based on .the fact that the provision concerning the Council's
'

request
'

follows the provision binding the Assembly to refer to the

Council questions on which action is necessary, and hence may be

interpreted to be a restriction to that provision. The negative answer

may be based on the argument that no such restriction is intended

since, if enforcement action is necessary, the competence of the

Council is exclusive, the Assembly having no power of taking enforce-

ment action. If in such a case the Council is unable to act, no action

2 Cf. supra, pp. 193 ff.
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on the part of the Organisation is possible. Can the Council request
the Assembly under Article 1 2

, paragraph i
,
to make a recommendation

in case ofa threat to the peace, breach of the peace, or act ofaggression ?

This question must be answered in the affirmative only if it is assumed
that the Assembly is competent to determine the existence of a

threat to, or breach of, the peace. It seems that the Assembly has not

this competence, which is expressly conferred only upon the Council

in Article 39. But if the Assembly is not competent to determine the

existence of a threat to, or breach of, the peace, how can the Assembly
decide that enforcement action is necessary and then refer the case to

the Council in accordance with Article 1 1
, paragraph 2 ? That the

Security Council cannot transfer to the General Assembly the compet-
ence to decide upon enforcement action under Article 39, is evident. 3

It is not very likely that the Security Council will bring a question
before the General Assembly under Article n, paragraph 2, or
'

request
'

under Article 1 2
, paragraph i , the General Assembly to

make recommendations in respect to a
*

dispute or situation
'

if the

Security Council itself is able and willing to make a recommendation

in the matter concerned. Provisions authorising the Security Council

to refer a matter to the General Assembly seem to be especially

appropriate for the case that the Security Council's decision is blocked

by the veto right of one of its permanent members. But the decision

by which the Security Council brings a question before the General

Assembly under Article 1 1
, paragraph 2

,
and especially the decision

by which the
*

request
'

referred to in Article 12, paragraph i, is to

be made, may hardly be considered to be procedural matters

since they constitute an individual transfer of competence ;
if so, they

are subject to the veto right of the permanent members. Then it is

not very likely that the Security Council will by such a qualified

majority decision refer to the General Assembly a matter which could

not be decided in substance by the Security Council itself since the

latter was not able to reach the qualified majority.
The matter, however, may be brought before the General Assembly

not by the Security Council but on the General Assembly's own

initiative, under Article 10, or on the initiative of any Member of the

United Nations or by a state which is not a Member of the United

3 The subcommittee appointed by the Security Council at its 39th meeting, in the

Spanish case, suggested, inter alia, that the Council should make a recommendation

to the General Assembly
'

that unless the Franco regime is withdrawn ... a

resolution should be passed by the General Assembly recommending the termination

of diplomatic relations with the Franco regime by each Member of the -United

Nations . . .

'

(Journal of the Security Council, ist Year, No. 38, p. 74.3.)

There is no provision of the Charter authorising the Security Council to make
' recommendations

'

to the General Assembly ;
and the Assembly is certainly not

competent to recommend the termination of diplomatic relations, since this is an

enforcement action determined in Article 41, the application of which is reserved

to the Council by Article 39. The suggestion of the subcommittee was not adopted

by the Council.
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Nations under Article u, paragraph 2, and Article 35-, paragraph 2;
and the General Assembly may make a recommendation in the matter

under the condition that the Secretary-General, under Article 12^

paragraph 2, has notified the General Assembly or, if the General

Assembly is not in session, the Members of the United Nations, that

the Security Council has ceased to deal with the matter. It is doubtful

whether this notification to be made by the Secretary-General requires
the consent of the Security Council, which Article 12, paragraph 2,

prescribes for the analogous notification by the Secretary-General of the

matters which are being dealt with by the Security Council. The

wording: the Secretary-General shall
*

similarly
'

notify the General

Assembly, etc., and especially the fact that only the Security Council

itself can decide whether or not it has ceased to deal with a matter are

rather in favour of an affirmative answer to this question. If the

Secretary-General is authorised to notify the General Assembly or the

Members that the Security Council has ceased to deal with the matter

concerned only with the consent of the Security Council the question
arises whether the decision of the Security Council by which this

consent is to be given is or is not a procedural matter. If it is

considered to be a non-procedural matter, the member which by its

veto blocked the decision of the Security Council may also block the

decision concerning the notification in order to prevent the General

Assembly from taking a decision which it considers to be not compatible
with its interests. *

Another interpretation of Article 12, however, is not excluded.

It is not expressly stipulated that the General Assembly must consider

the Security Council as dealing with a matter relative to the mainten-

ance of peace or exercising its functions in respect to a dispute or

situation as long as the Secretary-General has not notified the General

Assembly or the Members of the United Nations that the Security
Council has ceased to deal with the matter. It may be argued that the

question as to whether the Security Council is still dealing with a

matter or exercising its functions in respect to it is to be decided by
4
By a resolution taken under Article 12, paragraph 2, by the Security Council at its

79th meeting, the Spanish case was turned over to the General Assembly. The
resolution runs as follows :

' The Security Council resolves that the situation in

Spain is to be taken off the list of matters of which the Security Council is seized,

and that all records and documents of the case be put at the disposal of the General

Assembly. The Security Council requests the Secretary-General to notify the

General Assembly of this decision.' (Official Records of the Security Council,

ist Year, 2nd Series, No. 21, p. 498.) This resolution was carried unanimously.
In this case the notification of the General Assembly by the Secretary-General,

provided for by Article 12, paragraph 2, was consented to by the Security Council.

At its 2o2nd meeting the Security Council adopted a resolution to the effect that

the Greek question
'

be taken off the list of matters of which the Security Council

is seized,' and that the Secretary-General be instructed to place all records and

documents in the case at the disposal of the General Assembly. (Doc. S/P.V. 202.)

The resolution was considered to refer to a procedural matter and hence approved
in spite of a permanent member the Soviet Union voting against it.
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the General Assembly and may be decided in the negative even without

a formal notification on the part of the Secretary-General. Further,

as pointed out, it is doubtful whether the consent of the Security
Council is required for the notification that th Security Council has

ceased to deal with the matter. For the phrase
'

with the consent of

the Security Council
'

in Article 1 2
, paragraph 2

, refers directly only
to the provision that the Secretary-General

'

shall notify the General

Assembly at each session of any matters relative to the maintenance of

international peace and security which are dealt with by the Security
Council.'

The possibility, however, that a matter which cannot be decided by
the Security Council (becuase of its voting procedure) be taken over

by the General Assembly is no absolute guarantee of ltd beirig positively
settled. For the decision of the General Assembly requires as a

rule a two-thirds majority of the members present and voting ;
and

it may be impossible to reach such a majority. Besides, the General

Assembly is competent only to make recommendations not binding

upon the states parties to a dispute or involved in another situation.

(bb) Self-Help

As long as the Security Council does not reach a decision by which the

existence of an act of aggression is determined or the
*

necessary
measures

'

are taken as a reaction against such act of aggression,
Article i of the Charter applies, conferring upon the Members the

right of self-defence. 5 But this Article applies only in case of an

armed attack. The right o self-defence must not be exercised in case

of any other violation of the legally protected interests of a Member.
In case the right of a Member which has been violated in another way
than by an armed attack, is to be enforced against the guilty state which

refuses to repair the wrong it has done, and if the Security Council does

not take the necessary enforcement action, the Charter prevents any
other possibility of enforcing the violated right. The delinquent state

which is in actual possession of the
illegal advantage is protected by the

Charter against any enforcement action other than that taken by the

Security Council. For the Charter forbids any use of force on the part
of the individual Members except for the exercise of the right of

self-defence against armed attack (and against ex-enemy states under

Articles 107 and $3.)

In this respect the Covenant of the League of Nations differs from

the Charter. The Covenant reserved to the Members the right of

self-help in all cases in which the League was proved unable to settle

the dispute. Article i, paragraph 7, of the Covenant provides:

If the Council fails to reach a report which is unanimously

agreed to by the members thereofother than the Representatives

* Cf. Jn/ro, pp*.79i ff.
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of one or more of the parties to the dispute, the Members of the

League reserve to themselves the right to take such action as

they shall consider necessary for the maintenance of right and

justice.

And paragraph 6 of this Article, which prohibits resort to war
against

a state which complies with the recommendations of the Council

unanimously agreed to, does not prohibit war against the party which
does not comply with the recommendation of the Council.

At the San Francisco Conference the delegate of France proposed
the following amendment: '

Should the Council not succeed in

reaching a decision, the Members of the Organisation reserve to

themselves the right to act as they may consider necessary in the

interest of peace, right and justice.'
6 This proposition was not

accepted.

If the constitution of an international organisation abolishes or

restricts the principle of self-help established by general international

law, it must fulfil two requirements. It must guarantee first that any

dispute not settled by agreement of the parties will be settled by the

Organisation; and second that, to the same extent as the individual

Member is deprived of its right of self-help, enforcement action of the

Organisation will actually take place. Otherwise the Organisation
constitutes, instead of an improvement, a dangerous deterioration of

the
legal

status under general international law. The Charter fulfils

neither the first nor the second requirement. The Charter does not

exclude the possibility that disputes the continuance of which is likely
to endanger the peace remain unsettled, and that violated rights
remain unenforced. 7

U.N.C.I.O. Doc. 2, G/7 (o), Part H, pp. 2-3. The first part of the French

proposition reads as follows :

' To maintain and to restore international peace and

security, the Security Council shall have recourse, according to circumstances, to
"
recommendations

"
or

"
decisions."

"
Recommendations

"
shall be approved

by an (unqualified) two-thirds majority vote of the members of the Council.

"Decisions" shall be approved by a qualified two-thirds majority vote (including
the concurring votes of the permanent members).'

7 In the British Commentary on the Charter, p. 17, the following statement is made:
' Thus the successful working of the United Nations depends on the preservation

of the unanimity of the Great Powers; not, of course, on all the details of policy,

but on its broad principles. If this unanimity is seriously undermined no provision

of the Charter is likely to be of much avail. In such a case the Members will

resume their liberty of action.' The last sentence is certainly not correct; at

least not from a legal point of view. It is certainly true that without unanimity
the Organisation cannot work ;

but from a political point of view the Organisation
is superfluous as long as the Great Powers agree.

The Report to the President, p. 66, characterises the political idea underlying the

Organisation of the Security Council as follows :

'

There were theoretically two

alternative means of preserving this unity. The first was through the formation of

a permanent alliance among the great powers. This method might have been

justified on narrow strategic grounds, but it would have been repugnant to our

traditional policy.
It also would have contained elements of danger becuase it
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(cc) Public Opinion

At the 2oth meeting of Committee
III/i

8 of the San Francisco

Conference the delegate of the United States suggested that, in case

the veto right exercised by a permanent member would block a

decision of the Security Council,
*
a solution might be forthcoming

from the discussion, without the necessity of decision.' This is true,

provided that discussion cannot be prevented by a permanent member

exercising his veto right,
which can hardly be maintained on the basis

of the Charter, and which can be maintained on the basis of the

Statement of the Four Sponsoring Governments only with respect to

discussions under Chapter VI. As pointed out, it is very doubtful

whether the Statement extends the exclusion of the veto
right to

discussions of matters regulated by provisions of Chapter VII of the

Charter. That solution may result from mere discussion holds only
under the condition that the discussion proves to be a channel of

public opinion, and this is the case only if the discussion is public.
The Charter does not contain provisions by which publicity of discus-

sion in the General Assembly or the Security Council is guaranteed.
The autonomous Rules of Procedure of these bodies provide for

publicity ; but publicity may be excluded by a simple majority in the

General Assembly and by a majority of any seven members in the

Security Council. 9

(dd) Solution Outside the Security Council

The fact that a decision of the Security Council is blocked by the veto

of a permanent member does not mean that, if the decision shall refer

to a dispute, this dispute will not be dealt with in some way.
'

It

does mean,' as the Australian delegate said at the San Francisco

Conference 1 '
that it will be dealt with outside the Security Council ;

dealt with perhaps by two, perhaps by three, perhaps by four only of

the great powers, hi other words, it will not have that examination

in accordance with the consistent principle of just settlement of

disputes which will, I am sure, characterise all the proceedings of the

Security Council itself. It would be a step backwards to the occasions

might -well have been interpreted as a menace by nations not party to it. Accord-

ingly, this method was rejected . The second method was through the establishment

of a general security system based upon the principle of sovereign equality of all

peace-loving states and upon the recognition of the predominant responsibility of

the great powers in matters relating to peace and security. This was the policy

adopted by this Government as reflected in the Moscow Declaration of October 30,

1 943 . . .

' The difference between the
'

formation of a permanent alliance

among the great powers
'
and the policy adopted in the Charter is not very great,

for the Organisation can work only on die basis of a permanent alliance of the

great powers.
8 U.N.C.I.O. Doc. 967, ffl/i/48, pp. 2 f.

* Cf. supra, p. 138.
1 U.N.C.I.O. Doc. 1149, m/n, p. *f.

10
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before the Great War in which settlements of disputes were often made
outside the League of Nations altogether and in which the processes
of the League were not utilised. There were, side by side, the

League with its principles, its procedures, and its jurisdiction, and

parallel to it and in rivalry with it, arrangements made for settlement

which did not, as we know, conform to the great principles of the

League of Nations.'

C. The
'

Primary Responsibilities
'

of the Great Powers as
justification of

Their Veto fcght

The privileged position which the Charter grants the five great powers
in conferring upon each of them a permanent seat in the Security
Council and the veto right is justified in the Statement of the Four

Sponsoring Powers by their
'

primary, responsibilities.' In the

discussions of the San Francisco Conference great stress was laid on

these special responsibilities of the five powers. The Summary
Report of the loth meeting of Committee

Ill/i
2 contains a statement

of the delegate of the Soviet Union, in which
'

it was admitted that the

right of " veto
" would put the permanent members of the Council in

a special position but it was pointed out that this corresponded to the

responsibilities and duties that would be imposed upon them.' At

the nth meeting of Committee
III/i

3 the representative of Yugoslavia,
in defending the voting procedure in the Security Council as proposed

by the sponsoring governments, declared
'

that the responsibility of the

permanent members undoubtedly far surpassed that of the non-

permanent
'

; and even the Cuban representative who was against the

veto right of the permanent members of the Security Council admitted
'

that the responsibility of the great powers surpassed that of the other

powers.'
4 This may be true from a political point of view. Legally

the five privileged powers have no other duties or responsibilities than

all the other Members of the United Nations. The Charter confers
'

primary responsibility for the maintenance of international peace and

security
'

upon the Security Council (Article 24, paragraph i), not

upon its permanent members. 5 Article 106, it is true, authorises the

2 U.N.C.I.O. Doc. 49, m/i/22, p. r-

3 U.N.C.I.O. Doc. 486, UI/i/24, p. f.
*

Ibid., p. s-
5 The Summary Report of the jth meeting of Committee HI/ 1 (U.N.C.I.O. Doc. 338,

III/I/I4, PP- * contains the following statement:
'

In opposition to the Mexican

proposal [to change the designation of permanent seats on the Council to semi-

permanent, which would give the Assembly an opportunity at the end of an eight-

year period to reconsider the allocation of seats in this category] the comment was

made that states designated as permanent members would not have the sole

responsibility for the maintenance of peace. The five governments had been

made permanent members because they formed a necessary and sufficient nucleus

of power, but every member, great or small, would have the same obligation to do

all within its power to preserve peace. The opinion was voiced that while it was

possible to refer to the primary responsibility of the Security Council it was
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five great powers to take such joint action on behalf of the Organisation
as may be necessary for the purpose of maintaining international

peace and security. This
responsibility, however, is imposed upon

them only
'

pending the coming into force of such special agreements
as in the opinion of the Security Council enable it to begin the exercise

of its responsibilities under Article 42,' that is to say, only for the

transitional period during which the Security Council cannot take

enforcement action involving the use of armed force. Hence the

responsibility of the five great powers under Article 106 cannot jusitfy
their privileged position within the Security Council.

D. Progress as Compared with the Covenant ?

The Statement of the Four Sponsoring Powers justifies the voting

procedure in the Security Council further in maintaining that it'

represents a progress in two respects, as compared with the Covenant

of the League of Nations. First, the rule excluding parties to a dispute
from voting in a decision relating to the dispute has a wider scope in the

Charter than it had in the Covenant. It is true that this rule, 4ccording
to the wording of Article i r,, paragraphs 6 and 7, of the Covenant, was

restricted to recommendations made for the settlement of a dispute.

But, according to Article i, paragraph 10, the rule applied not only
to recommendations made by the Council, but also to recommendations

made by the Assembly. Under the Charter the rule applies only to

decision of the Security Council, not of the General Assembly. The

practice of the League went further than the wording of the Covenant.

There was an outspoken tendency to consider the principle that

nobody should be at the same time judge and party a universally

recognised rule of law. But first of all this principle was expressly

accepted in Article 16, paragraph 4, of the Covenant, according
to which in the decision of the Council concerning the expulsion

juridically impossible to invest member states with different degrees of responsi-

bilities.' The Report to the President, too, stresses the
'

predominant
'

or
'

special

responsibilities of the great powers for the maintenance of peace. On page 67

we read:
'

The provisions for the Security Council recognise the special responsi-

bilities of the great powers for maintaining the peace and the fact that the mainten-

ance of their unity is the crucial political problem of our time.' But the Report

recognises that it is the Security Council which is
'

charged with the principal

responsibility
'

for the maintenance of peace. In view of the fact that the majority
of the members of the Security Council are smaller powers it is hardly possible

to identify the Security Council with the great powers. It is even more problem-
atical to say that the Security Council is so organised as to

'

afford full opportunity
for the great powers to maintain . . . this essential unity,' if on the next page it

stated :

'

The prestige of the Security Council, its influence in world affairs generally,

and its success in the maintenance of peace and security will depend upon the

degree to which unity is achieved among the great powers.' The organisation

of the Security Council presupposes, but does not
'

afford
'

the unity of the great

powers.

K. 18
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of a member the representative of a state to be expelled was

excluded from voting. This is not the case under the Charter. The
second point in which, according to the Statement of the Four

Sponsoring Governments, the voting procedure in the Secmity Council

constitutes a progress as compared with the Covenant is that a majority
of seven from eleven votes, even if it has to include the concurring vote

of five permanent members, makes the operation of the Council less

subject to obstruction than was the case under the Covenant's rule of

complete unanimity.

This is only to a certain extent true. For the veto right of the five

permanent members of the Security Council may block essential action

of the Organisation in cases where the principle of complete unanimity
of the Covenant could not have this effect. The decentralisation of the

procedure for the execution of sanctions, so characteristic of the

Covenant and generally recognised as one of its greatest insufficiencies,

made it yet possible that sanctions could be directed even against
a

great power, permanent member of the Council. This was especially
true of economic sanctions. Their performance did not require any
action of the Council. Under Article 16, paragraph i, of the

Covenant, it was upon the individual Member state to decide whether

the Covenant has been violated by another state, and to apply to that

state the economic measures determined in this paragraph. No
decision of the Council was necessary for this purpose. Even military
sanctions to be directed against a great power were not excluded under

the Covenant. According to Article 16, paragraph 2, the Council was

authorised
'

to recommend '

to the several governments concerned

what effective military, naval or air force the members of the League
should severally contribute to the armed forces to be used to protect
the covenants of the League. Such

'

recommendations,' it is true,

required a unanimous vote of all members of the League represented
at the meeting of the Council. But such recommendations had no

legally binding force; they had only a moral or political importance.
Hence there was no essential difference between a decision of the

Council adopted by a unanimous and that adopted by a majority vote.

The latter had no
legal effect

;
but in this respect it did not differ from

the former, which, too, was of a certain moral or political importance.
Under the Charter, no enforcement action, especially no economic

enforcement action, is possible except through the Security Council.

Hence the veto right of the great powers works in every case and,

consequently, enforcement action against a great power is excluded. 6

Strange as it may seem, the centralisation of the procedure for the

The statement made by the representative of the United States at the 44th

meeting of the General Assembly,
' The permanent members are bound legally

and morally in the same degree as all other Members of the United Nations ..."
(Journal of the United Nations, No. 20: Suppl. A-A/P.V./44, p. 243) is

not quite correct, since the sanctions which constitute the legal obligations
are

applicable only to Members which are not permanent members of the Security
Council.
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execution of enforcement measures, a great progress of the Charter

in one respect, turns out to be a regrettable regress in another respect.
It is a progress only in so far as the enforcement measures are to be

directed against states not permanent members of the Security
Council ;

it is a regress in so far as they actually cannot be directed

against
a great power.

The veto right of the five permanent members has also other effects

which make it doubtful whether the majority principle combined with

the privilege of veto right conferred only on the five great powers is

preferable to the rule of complete unanimity.

A permanent member of the Security Council may exercise its veto

right not only in its own affairs but also in the interest of another state .

Hence the members which have no such right may be induced to secure

for themselves the friendship and protection of one of the five great

powers. Since the Security Council is not bound
strictly

to comply
with existing law, it is more important for a state not a permanent
member of the Security Council to have a friend or protector among
the five great powers than carefully to fulfil its obligations under the

Charter. If a state can rely upon one of the five powers no action can be

taken against it, even in case of open violation of the law. The veto

right of the five permanent members of the Security Council may lead

to a political system of more or less open clientage,
7 that is to say, to

7 It is significant that the delegate of Czechoslovakia in defending the veto right of the

five great powers on which the delegate of Soviet Russia so energetically insisted,

declared at the ijth meeting of Committee
III/i (U.N.C.I.O. Doc. 922, IH/i/44,

p. i) :

'

The veto, far from being an instrument directed against the small powers,

might very well be exercised in the interests of smaller nations. Appreciation of

this possibility was important, for it would prevent the impression that might arise

from the debates here of a struggle between large and small powers.' At the

1 1 th meeting of Committee
ffl/

1 (U.N.C.I.O. Doc. 486, III/ 1/14, p. 4) the delegate
of Norway declared :

'

the Yalta unanimity rule [meaning the unanimity of the five

great powers] meant that each nation might be reasonably sure that there would be

no intervention in domestic affairs. Thus, unanimity might be regarded as a

safeguard to the smaller nations.' This statement hardly means anything else but:

the veto
right gives a great power the possibility of protecting a small power against

intervention on the part of the Organisation. At the same meeting (p. 6) the

Cuban delegate declared:
'

The right of
"

veto
"

was very dangerous because if a

conflict arose between two small nations, one of them might obtain the support of

a great power in order to continue its war and thus again involve the whole world.'

At the 45th meeting of the General Assembly the delegate of the Ukrainian

Republic declared that an abolishment of the veto right of the great Powers is

'

aimed against small and medium nations. Let us imagine for a moment the

situation in which small and medium nations would find themselvet if Article 17

were abolished and if a bloc of one group of certain nations were to dominate the

Security Council completely. There cannot be the smallest doubt that such a

situation would react most painfully against
the interest of medium and small

nations which would be compelled to accept any decision thrust on them by tome

monopolistic bloc.
'

(Journal ofthe United Nations, No. lo : Suppl. A-A/P.V./4J,

p. 260.)

18 (2)
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a dismemberment of the Organisation into five groups of states each of

them taking advantage of the privilege of its patron. The principle
of complete unanimity does not create such a tendency.

The Statement of the Four Sponsoring Governments stresses that

the five permanent members of the Security Council cannot act by
themselves since even a non-procedural decision requires

'

the con-

curring votes of at least two of the non-permanent members.' The

political dependence of the smaller states on the great powers
established by the voting procedure of Article 2 7 will make it not too

difficult for the five permanent members to get two non-permanent
members to vote for their agreement. By the fact that five of the

eleven members of the Security Council are permanent and have a veto

right, this body is actually divided into two groups, an upper and a

lower house, as it were. It is useless to submit a non-procedural
matter to the lower house (the six non-permanent members), before

the upper house (the five permanent members) has reached a unani-

mous decision on that matter. In the lower house even no majority
is required. Two concurring votes suffice. If the real structure of

the Security Council is taken into consideration it is not correct to say
as the Statement does that

'

at least
'

the votes of two non-

permanent members are required for a valid decision of the Security
Council. It is more correct to say that the consent of no more than two

permament members suffices to transform a unanimous decision of the

five permanent members into a valid decision of the Security Council.

The unanimity rule laid down in the Covenant for the decision of

the Council was of relatively little importance since the decisions of the

Council in the 'most serious matters, namely under Article 10 and

Article 16, had only the character of
'

advice
'

or
'

recommendation.'

The members of the League not represented on the Council were not

obliged to carry out the decisions of the Council in these matters.

The machinery of the League was from the very beginning intended to

operate in conformity with the usual type of international organisa-
tion on a contractual basis and in this sense laid ^ hold of all

members to the same extent. The Charter, however, establishes an

obligation of all the members to carry out the majority vote decisions

of the Security Council, especially with respect to the enforcement

action to be taken by the Council. The machinery of the United

Nations goes far beyond the usual international type ot organisation : it

approaches the national type. The Security Council has almost the

character of a governmental body. Hence the political measurements

used for forms of government are applicable to it. The question of

democracy and of autocracy becomes unavoidable. The veto right of

the five permanent members of the Security Council, which places the

privileged powers above the law of the United Nations, establishes their

legal hegemony over all the other members of the Organisation and

thus stamps on it the mark of an autocratic or aristocratic regime.



The
Security Council 277

This is all the more critical as the United Nations- presents itself

ideologically
as the crowning of a war waged for a victory not only of

arms but of ideals, especially of. the ideal of democracy. If the

Security Council by its voting procedure was to be elevated to the

rank of a government at all, only a democratic form of government,
that is to say, the majority vote principle without veto rights of

privileged members, was adequate. For only such an organisation
could avoid the resentful resistance of all the non-privileged states

which became manifest already at the San Francisco Conference.

One of the essential elements of democracy is the principle of

equality. It may be doubted whether the principle of democratic

equality is applicable to subjects other than human individuals. But if

an international community composed of states can be established under

a democratic constitution at all, the principle of equality must refer to

the states as members of the community. This is the reason why the

Charter proclaims as its first principle the sovereign equality of all its

members. There is an open contradiction between the political

ideology of the United Nations and its
legal

constitution. And this

contradiction may completely paralyse the great advantage that the

Charter tried to gain over the Covenant by conferring upon the

Security Council a power almost equal to that of a government.

E. Revision of the Veto Right of the Permanent Members of the Security

Council

The paralysing effect of the rule requiring unanimity of the permanent
members of the Security Council for non-procedural decisions has led

to a strong movement for a revision of Article 27, paragraph 3. In

view of the actual attitude of the permanent members of the Council,

especially the Soviet Union, it is not very likely that this movement
will result in an amendment of the Charter. All that has been reached,

until now, are some resolutions of the General Assembly which have

no
legal

effect . A resolution adopted at its 6ist meeting on

December 13, 1946, runs as follows:

The General Assembly, mindful ofthe Purposes and Principles

of the Charter of the United Nations, and having taken notice of

the divergencies which have arisen in regard to the application and

interpretation of Article 27 of the Charter:

Earnestly requests the permanent members of the Security

Council to make every effort, in consultation with one another

and with fellow members of the Security Council, to ensure that

the use of the special voting privilege
of its permanent members-

does not impede the Security Council in reaching decisions

promptly ;

Recommends to the Security Council the early adoption of

practices and procedures, consistent with the Charter, to 'assist
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in reducing the difficulties in the application of Article 27 and to

ensure the prompt and effective exercise by the Security Council

of its functions ;
and

Further recommends that, in developing such practices and

procedures, the Security Council take into consideration the views

expressed by Members of the United Nations during the second

part of the first session of the General Assembly.
8

At its 12 3rd meeting on November 21, 1947, the General Assembly

adopted the following resolution :

The General Assembly, in the exercise of its power to make
recommendations relating to the powers and functions of any

organs of the United Nations (Article 10 of the Charter),

Requests the Interim Committee of the General Assembly, in

accordance with paragraph 2 (a) of resolution 1 1 1 (II) of the

General Assembly of November 13, 1947, establishing that

Committee, to:

1. Consider the problem of voting in the Security Council,

taking into account all proposals which have been or may be

submitted by Members of the United Nations to the second

session of the General Assembly or to the Interim Committee ;

2. Consult with any committee which the Security Council

may designate to co-operate with the Interim Committee in the

study of the problem ;

3. Report, with its conclusions, to the third session of the

General Assembly, the report to be transmitted to the Secretary-
General not later than July 1 5, 1948, and by the Secretary-General
to the Member States and to the General Assembly ;

Requests the permanent members of the Security Council to

consult with one another on the problem of voting in the Security
Council in order to secure agreement among them on measures

to ensure the prompt and effective exercise by the Security Council

of its functions.

The Interim Committee of the General Assembly resolved at its i9th

meeting on July 9, 1948, to make a series of recommendations on the

problem of voting in the Security Council, including the following:

That members of the Security Council recognise 36 items in a list of

possible decisions as procedural, and conduct business accordingly that

is, take decisions on them by the vote ofany seven members. These are

(a)
'

all decisions of the Security Council adopted in application of pro-
visions which appear in the Charter under the heading

"
Procedure

" '

;

(b)
'

all decisions which concern the relationship between the Security

Resolutions adopted by the General Assembly, Doc. A/64/Add. i, p. 64.
Resolutions adopted by the General Assembly, Doc. A/f 19, p. 23.
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Council and other organs of the United Nations, or by which the Security
Council seeks the assistance of other organs of the United Nations, relate

to the internal procedure of the United Nations
'

; (c)
'

all decisions of

the Security Council which relate to its internal functioning and the

conduct of its business
'

; (J)
'

certain decisions of the Security Council,
which bear a close analogy to decisions included under the above-

mentioned criteria
'

; (e)
1

certain decisions of the Security Council . . .

which are instrumental in arriving at or in following up a procedural
decision.' The Interim Committee recommended further that the

permanent members agree to adopt the simple seven-vote rule for a

number of other items whether these are considered procedural or

non-procedural. In effect, this would mean that the permanent members
would agree to drop the

*

veto
'

in cases involving : peaceful settlement

of disputes ; application for membership in the United Nations
;
and the

so-called
'

double veto
'

decisions on whether a question is substantive

and therefore subject to the
'

veto
'

or not
;

that wherever possible, the

permanent members ofthe Council consult among themselves concerning

important decisions to be taken
;
and to consult, before a vote is taken, if

their unanimity is required to enable the Security Council to function

effectively; if there is no unanimity, the minority of the permanent
members would only exercise their

'

veto
'

only when they consider the

question of vital importance to the United Nations as a whole
;
the

'

veto
'

would not be exercised simply because a proposal does not go far enough
to

satisfy
the permanent members. After approving these proposals for

submission to the General Assembly, the Interim Committee also

recommended that the Assembly consider at its coming session whether

the time had come or not to call a General Conference to amend the

Charter. *

3. COMPETENCE

A. General Determination ofthe Competence ofthe Security Council (Article 24)

The competence of the Security Council coincides to a great extent with

the competence of the entire Organisation;
for the performance of

almost all
legally important functions of the United Nations is conferred

upon the Security Council either exclusively or together
with the

General Assembly.

The competence of the Security Council is determined in a general

way by Article 24, paragraphs i and 2 :

i. In order to ensure prompt and effective action by the

United Nations, its Members confer on the Security Council

primary responsibility for the maintenance of international peace

and security, and agree that in carrying out its duties under this

responsibility the Security Council acts on their behalf.

1 Doc.
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2. In discharging these duties the Security Council shall ace

in accordance with the Purposes and Principles of the United

Nations. The specific powers granted to the Security Council

for the discharge of these duties are laid down in Chapters VI,

VII, VIII and XII.

Paragraph i of Article 24 contains three statements : i . that the

Members of the United Nations
'

confer on the Security Council primary

responsibility
for the maintenance of international peace and security

'

;

2. that the purpose of conferring upon the Security Council primary

responsibility for the maintenance of international peace and security is :

'

to ensure prompt and effective action by the United Nations
'

; 3. that

the Members
'

agree that in carrying out its duties under this responsi-

bility the Security Council acts on their behalf,'

Only the first and second statements have
legal importance. The

third statement is a theoretical characterisation of the function of the

Security Council, which, as such, is legally irrelevant and, in addition,

incorrect. The Security Council is an organ of the United Nations, as

Article 7, paragraph i, of the Charter correctly though superfluously
states. As an organ of the United Nations the Security Council acts on

behalf of the United Nations, not on behalf of its Members.
' On

behalf
'

of the Members means : as their agent or representative ;
which

is evidently not the case since not all Members are represented in the

Security Council and the latter may act on the basis of a majority vote

decision, that is to say, against
the will of certain Members. Under

Article 2$, the Members are obliged to carry out the decisions of the

Security Council. Hence they are subordinated to this organ, a

relationship which is incompatible with the statement that this organ acts

on their behalf. Since the Security Council acts on behalf of the United

Nations and not on behalfof its Members, any act of the Security Council

is as the first words of Article 24 correctly state
'

action by the

United Nations,' and not action by the Member states. Acts of the

Council, that is to
say, acts performed in accordance with the rules of the

Charter regulating the functions of the Security Council, are as are the

acts of any organ of the United Nations to be imputed to the Organisa-
tion, not to its Members. To disregard this imputation to the Organisa-
tion to make the Organisation disappear behind its Members is the

tendency of the sovereignty-dogma which is incompatible with the idea

of a
legal order binding upon the states, and especially with the idea of

states being members ofan international organisation imposing obligations

upon its members.

The same dogma induced the formula :

'

the Members agree that . . .

'

by which the contractual character of the functions conferred upon
the Security Council is stressed. It has been pointed out in another

chapter of this study
* that this formula has the same character as the

* Cf. tapra, p. 8.
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so-called promulgatory clauses used in statutes to
testify that the statute

has been issued in conformity with the Constitution
;
and that in treaties

promulgatory clauses, that is to say, clauses declaring that the rules laid

down in the treaty have been created by an agreement of states, are

superfluous. Nevertheless, that treaties usually contain such clauses not

only as a general introduction to the entire text of the
treaty,

as a

preamble, but also as an introduction to particular provisions, is the

result of the tendency to
lay

stress on the principle of sovereignty, to

express the idea that the provisions of the treaty are not imposed upon the

states obligated by the treaty,
but the result of their free will, that they

are bound by the provisions of the treaty only because they have con-

sented to them. Whether this doctrine is or is not correct, inserted into

the text of an international treaty it is superfluous, and has no more

authority than it has if advocated in a textbook.

It is the sovereignty-dogma which also leads to the incorrect formula :

'

the Members confer on the Security Council, etc.* It is not the

Members, it is the Charter, which confers responsibilities on the Security
Council. The formula cannot be justified by stating

that the Charter is a

treaty concluded by the Members; for the Charter is not a treaty
concluded by the

'

Members,' but by states which became
' Members '

only through the Charter, after this treaty came into force.

The meaning of the phrase :

'

In order to ensure prompt and effective

action by the United Nations,' is not clear, since the term
'

action
'

is

ambiguous. .As pointed out, this term is used in the Charter with

different meanings.
3

It sometimes designates any act whatever, some-

times enforcement action. In Article 37, paragraph 2, it designates
'

recommendation
'

; in Article 1 1
, paragraph 2

, probably, enforcement

action. Enforcement action, as determined in Chapter VII, is the specific

action reserved to the Security Council. No other organ of the United

Nations (except the five great powers during the transition period, under

Article 106) and no Member (except in case of self-defence under

Article 51 or acting against an ex-enemy state under Article 53, para-

graph 3, and Article 107) is authorised by the Charter to take such action.

Article i
, paragraph i

,
of the Charter, declares that the first Purpose of

the United Nations is to maintain international peace and security and to

that end to take
'

effective collective measures,' etc. By
'

effective
'

measures enforcement action is meant. Hence the
'

effective
'

action by
the United Nations referred to in Article 24, paragraph i

, might be

interpreted to mean enforcement action. This interpretation, however,
is not consistent with the statement of Article 24 : that in order to ensure

prompt and effective action by the United Nations
'

primary responsi-

bility for the maintenance of international peace and security
'

is con-

ferred upon the Security Council. Peace and security are to be

maintained under the Charter not only by enforcement action but also by
other actions. Article i, paragraph i, of the Charter, in determining

3 Cf. supra, pp. 91 f., 204 f.
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the actions which the Organisation may take in order to maintain

international peace and security mentions not only
'

effective measures

for the prevention and removal of threats to the peace, and for the

suppression of acts of aggression or other breaches of the peace,' meaning
the enforcement actions specified in Articles 39, 41 and 42, but also:
'

adjustment or settlement of international disputes or situations which

might lead to a breach of the peace
'

to be brought about
'

by peaceful

means, and in conformity with the principles of justice and international

law.
'

Enforcement action and adjustment or settlement of disputes and

specific situations by peaceful means are the actions which the Organisa-
tion may take in order to achieve the Purpose of the United Nations

'

to

maintain international peace and security,' as formulated in Article i,

paragraph i
, of the Charter. The other Purposes laid down in Article i

it is true shall also serve the maintenance of peace ;
one of these

Purposes is even formulated
'

to take appropriate measures to strengthen
universal peace.' But by the term

'

-maintenance of international peace
and security

'

as used in Article 24, the Purpose determined in Article i
,

paragraph i
,
that is to say the maintenance ofpeace in this narrower sense

may be meant. If so, in conferring on the Council
*

primary responsi-

bility for the maintenance of international peace and security,
'

Article 24
restricts the competence of this organ to the actions determined in

Article i, paragraph i. Article 24, paragraph 2, expressly provides that

the Security Council in discharging its duties
'

shall act in accordance with

the Purposes and Principles of the United Nations,' that means: in

accordance with the provisions of Articles i and 2 of the Charter. The

provision directly applying to the
'

responsibility for the maintenance of

international peace and security
'

is that of Article i , paragraph i
,

referring to the Purpose
*

to maintain international peace and security.'
That the words

*

the maintenance of international peace and security
'

in paragraph i of Article 24 have the same meaning as the words
'

to

maintain international peace and security
'

as used in Article i
, para-

graph i
,
to characterise a specific Purpose of the United Nations, is a very

plausible interpretation and probably corresponds to the intention ofthose

who drafted Article 24 ;

4 but it is not the only possible one in view ofthe

wording. For paragraph 2 of Article 24, dealing with the duties

(meaning, the functions) which the Security Council has under the

responsibility for the maintenance of international peace and security,

says :

*

The specific powers granted to the Security Council for the dis-

charge of these duties are laid down in Chapters VI, VII, VIII and XII.'

Chapters VI, VII and VIII, determine functions of the Council correspond-

ing to the means which Article i
, paragraph i , authorises the Organisation

to take for the purpose to maintain international peace and security.

Chapters VI and VIII deal with the settlement of disputes and the adjust-
ment of other situations, Chapter VII with enforcement actions. But

Chapter XII refers to the trusteeship system, and the functions conferred

4 Cf. Note 6.
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upon the Council in this Chapter are different from those conferred by
Article i

, paragraph i
, upon the Organisation for the maintenance ofinter-

national peace and security, in the narrower and
specific sense ofthis term.

If the trusteeship functions of the Security Council are duti.es which the

Council has under its responsibility for the maintenance of international

peace and security, this term must be used in paragraph i of Article 24 in

a wider sense than in paragraph i of Article i . Besides, the Charter

confers functions (or
'

duties ') upon the Council not only in Chapters VI,

VII, VIII and XII, but also in other parts,
6
especially in the Statute of the

International Court. Hence, the formula
'

responsibility for the

maintenance of international peace and security
'

may be interpreted to

mean about the same as the statement of the Preamble, that the peoples of

the United Nations unite their strength
'

to maintain international peace
and security,

'

defining thus the universal purpose of the Organisation,
without implying any specific functions. Then, Article 24, paragraph i ,

Tneans nothing else but that the Charter confers upon the Security Council

primary responsibility for the achievement of the general purpose of the

United Nations. As to the means by which the Security Council shall

discharge this responsibility, Article 24 says nothing. The actions which

the Council is authorised to take are determined in other Articles of the

Charter (and the Statute). Article 24 only stipulates that, in taking these

actions or what amounts to the same in
fulfilling

the functions

conferred upon it by the Charter, the Security Council shall act in

accordance with the provisions of Articles i and 2 ofthe Charter. It may
be that paragraph i of Article 24 was intended only to stress the political

importance of the Council, not to establish a positive legal
effect. If this

interpretation is accepted, Article 24, paragraph i
,

is not, as it would

seem, a general determination ofthe competence ofthe Security Council.

This competence is determined in other provisions of the Charter, not in

a general way but by conferring on the Council particular functions in

different fields.

The maintenance of international peace and security, this term taken

in a narrower or a wider sense, is not only a responsibility
of the Security

Council but also ofthe General Assembly. But only the Security Council

is authorised by the Charter to maintain international peace and security

by enforcement actions. It may be that the term
'

primary
'

responsi-

bility
is used in Article 24 in order to justify that only the Council is

competent to take enforcement measures for the maintenance of peace.

The term
'

primary
'

is only a theoretical description ofthe responsibility

conferred upon the Security Council by the Charter. Whether this

description is correct depends on these provisions as compared with those

which confer responsibilities for the maintenance of international peace

6 At the 36th meeting of the Security Council the delegate of Mexico stated that

Article 24, paragraph 2, first sentence.
'

invests the Council with implied powers
wider in scope than the specific powers laid down in Chapters VI, VII, VIII and XII,

to which the second sentence of the same paragraph and Article refer*.
'

(Journal of

the Security Council, ist Year, No. 30, p. 94-)
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and security upon other organs of the United Nations, especially on the

General Assembly. As a matter of fact, the Charter confers upon the

Security Council more important responsibilities,
or correctly formu-

lated more effective powers for the maintenance of peace, than upon

any other organ of the United Nations.

Article 24, paragraph i
, may be interpreted to confer on the Security

Council the competence to maintain peace by the means determined in

Article i
, paragraph i

,
of the Charter

;
or to confer no particular or

general competence upon the Council. But it can hardly be interpreted
to confer on the Council the competence to maintain peace and security

in the widest possible sense by any means that the Council may
choose. Such interpretation is incompatible with the statement of

Article 24, paragraph 2, that the powers granted to the Council for the

discharge of the duties which it has under the responsibility for the

maintenance of peace are laid down in Chapters VI, VII, VIII and XII.

For even if it must be admitted that this enumeration is incomplete since

the Charter conferspowersupon the Security Council also in other Chapters
and in the Statute, ari extensive interpretation cannot go further than to

the assumption that the powers of the Council referred to in the last

sentence of paragraph 2 are those granted to the Council by the Charter

(including the Statute), and not only those granted by the Chapters
mentioned in that sentence.

It is impossible to interpret Article 24 to mean that it confers upon the

Council powers not conferred upon it in other Articles of the Charter

(or the Statute).
6 The first sentence ofparagraph 2 refers to the

'

duties
'

' When the question arose whether the Security Council was competent to approve
the Annexes VI, VII and VIH of the Peace Treaty with Italy and thus to assume the

functions conferred upon it by this treaty, the Secretary-General submitted to the

Security Council a statement in which he interpreted Article 24 to confer upon the

Security Council powers limited only by
'

the fundamental principles and purposes
found in Chapter I of the Charter.' (Official Records of the Security Council,
2nd Year, No. 3, pp. 44 f.) The Secretary-General tried to prove in his statement

that the intention of the Charter to confer upon the Security Council the general

competence to maintain peace and security and to restrict this competence only

by the provisions establishing the Purposes and Principles of the United Nations

(that is, Articles i and 2), results from the records of the San Francisco Conference.

He referred to U.N.C.I.O. Doc. $97, III/i/3o. But this document does not refer

to a discussion of Article 24 (Chapter VI, Section B, paragraph i of the Dumbarton
Oaks Proposals) but to a discussion of Article 2 5 (Chapter VI, Section B, paragraph 4,

of the Proposals). It was a discussion on an amendment suggested by the delegate
of Belgium to add in paragraph 4 (Article 2$ of the Charter) after the words
'

Security Council
'

the words :

'

taken under Chapter VIII (of the Dumbarton Oaks

Proposals, corresponding to Chapters VI, VII and VIII of the Charter). The repre-
sentative of the United Kingdom spoke against this amendment

;
he suggested that

the phrase
'

in accordance with the provisions of the Charter
'

in Article 2

(definitive text: in accordance with the present Charter)
'

sufficiently met the

point raised by the Belgian delegate. ... He had no objection to the Belgian
amendment provided it was certain that no decisions relating to other parts of the

Charter would thereby be excluded.' The delegate of the Soviet Union likewise

declared to be against the Belgian amendment ; but he expressly stated :

'

Paragraph 4
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which the Council has under the
responsibility conferred upon it for the

maintenance of peace. If the interpretation of paragraph i is accepted
that

'

maintenance of international peace
'

is a reference to the general

purpose of the Organisation and not identical with the particular purpose
of the United Nations as determined in Article i

, paragraph i
,
the

'

duties

under this responsibility
'

include all the
'

duties
'

conferred upon the

Council by other Articles of the Charter. If the other interpretation is

accepted, the duties of the Council under the responsibility for the

maintenance of peace are only the duties conferred upon it for the settle-

ment of disputes, the adjustment of situations and the enactment of

enforcement measures. The wording of the last sentence of paragraph 2

is neither compatible with the one nor with the other interpretation.
This sentence says

either too much (by mentioning Chapter XII) or too

little (by not referring to other Chapters of the Charter and to the

Statute). Besides, as pointed out,
7 the term

'

duties
'

is not correct.

Since there is no provision for a sanction which might be executed against
the Security Council or any other organ of the United Nations the

Charter does not impose
'

duties
'

upon these organs but confers functions

or powers upon them. The heading under which Article 24 is presented
reaids

'

Functions and Powers,' not duties.

Under Articles 10, 1 1
, 13 and 14, the General Assembly is authorised

to make recommendations
;

in accordance with express provisions of

Articles i o and 1 1
, such recommendations may be made to the Security

Council; since Articles 13 and 14 do not determine to whom the

General Assembly may make recommendations, under these Articles too,

the Assembly may make recommendations to the Security Council . Then

the question arises whether the General Assembly is authorised to

recommend to the Security Council any action whatever with respect to

did not give unlimited powers to the Security Council.' The representative
of Canada stated that :

'

since paragraph 4 [Article 2 of the Charter] immediately
followed paragraph 3 [Article 24, paragraph 2, of the Charter], in which it was

stated that the specific powers conferred upon the Security Council were laid down
in Chapter VIII [Chapters VI, VII and VIE, of the Charter], paragraph 4 should be

interpreted also as referring exclusively to Chapter VIII." This discussion at the

San Francisco Conference shows that some delegates were of the opinion that the

Security Council was not restricted to the specific powers set forth in Chapters VI,

VII and VHI (Chapter XII was not yet inserted into the text of the Charter). But

it does not show a generally accepted opinion that the powers conferred upon the

Council by Article 24 are limited only by being
'

subject to the purposes and principles

of the United Nations,' as the Secretary-General maintained in his statement.

A Working Paper prepared by the Secretariat in the Palestine question (Doc.

A/AC. 2 1
/i 3, p. 6) contains the statement that the Security Council by its decision

approving the Annexes VI, VII and Vffl to the Peace Treaty with Italy,

'

recognised

the principle that it has sufficient power, under the terms of Article 24 of the Charter,

to assume new responsibilities, on condition that they relate directly or even

indirectly to the maintenance of international peace and security, and that in

discharging these duties, the Security Council acts in accordance with the purposes

and principles of the United Nations (Article i and 2 of the Charter).
1

7 Cf. supra, p. 1 54.
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matters referred to in Articles 10, 11,13 an(^ ! 4> or on
ty

actions which

the Security Council is competent to perform according to other

provisions of the Charter determining its powers. As pointed out in

another connection, the Security Council is not bound to carry out the

recommendations made to it by the Assembly under Articles 1 1, 12, 13

or 14.* But is the Security Council allowed to perform an action

recommended to it by the General Assembly although no other provision
of the Charter confers upon the Council the competence to perform it ?

An affirmative as well as a negative answer is possible. If the first

mentioned interpretation is accepted, the General Assembly has under

Articles 10, 1 1, 13 and 14, the power to enlarge the competence of the

Security Council as established by other provisions of the Charter.

Although the wording ofthe Charter does not exclude this interpretation,
it was probably not intended by those who drafted the Charter

;

9 for it

implies a certain superiority of the Assembly over the Council, which is

not in conformity with the general idea of the relationship between the

two organs prevailing at the San Francisco Conference. If, in conformity
with this view, the other interpretation is accepted, the Security Council

can not be authorised by a recommendation made to it by the General

Assembly under Articles 10, 1 1
,

1 3 or 14, to perform an action which is

not within its power as determined by other Articles of the Charter. 1

8 Cf. supra, pp. 196 f. In the discussion of the Palestine question in the Security
Council in February, 1948, the representative of the United States stated:

' The

recommendations of the General Assembly have great moral force which applies to

all members regardless of the view they hold or the votes which they may have

cast on any particular recommendation. Similarly the Security Council, although
not bound under the Charter to accept and carry out General Assembly recom-

mendations, is nevertheless expected to give great weight to them." (U.S. Mission

to the United Nations, Press Release 394, February 24, 1948, p. i.) At the

meeting of the Security Council on April i, 1948, the representative of Belgium
stated that the Security Council was under no obligation to comply with the request
the General Assembly made in its resolution of November 29, 1947. (Official

Records of the Security Council, 3rd Year, No. $2, p. 4.) Cf. the following Note.

9 At the 2 4th meeting of the Security Council the representative of Syria declared

with respect to the resolution of the General Assembly concerning the future

government of Palestine (cf. supra, pp. 195 ff.)that it
'

cannot be of any effect on the

Security Council in the exercise of its duties, since the functions of the Security
Council are limitatively denned in the Charter. The resolution of the General

Assembly may not in any way add to, delete from or modify those functions.'

(Doc. S/P.V. 2 4, p. n.) At the 327th meeting of the Security Council the

representative of Argentina stated in the discussion of the Spain question :

'

I was

not aware of the fact that the General Assembly was in a position to grant powers to

the Security Council; until now I have always believed that both the Security
Council and the General Assembly itself derive their powers from the Charter.

'

(Official Records of the Security Council, 3rd Year, No. 90, p. 6.)
1

Acting under Article 14 of the Charter, the General Assembly at its 1 28th meeting

adopted a resolution regarding the future government of Palestine (cf. supra, pp. 1 95 ff.)

in which it requested that:

(a) The Security Council take the necessary measures as provided for in

the plan for its implementation;

(b) The Security Council consider, ifcircumstances during the transitional
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According to the first sentence of Article 24, paragraph 2, the

Security Council shall act in accordance with the provisions of Article i

and Article 2 of the Charter determining the Purposes and
Principles of

period require such consideration, whether the situation in Palestine

constitutes a threat to the peace. If it decides that such a threat exists,

and in order to maintain international peace and
security, the Security

Council should supplement the authorisation of the General Assembly by
taking measures, under Articles 39 and 41 of the Charter, to empower the

United Nations Commission, as provided in this resolution, to exercise in

Palestine the functions which are assigned to it by this resolution;

(c) The Security Council determine as a threat to the peace, breach of

the peace or act of aggression, in accordance with Article 39 of the Charter,

any attempt to alter by force the settlement envisaged by this resolution.

In the same resolution the General Assembly placed the Commission destined to

administer Palestine after the withdrawal of the mandatory power
'

under the

guidance of the Security Council,' which implies the recommendation to the

Security Council to direct the administration of Palestine through the Commission.
Was the Security Council competent to carry out these recommendations of the

General Assembly, without regard to the question as to whether the General

Assembly was competent to establish a commission with the power to take over the

administration of Palestine ? As to the measures for the implementation of the

Plan of Partition, not having the character of enforcement measures, two provisions
of the Charter come into consideration: Article 36, paragraph i, and Article 39.

Under Article 36, paragraph i (referring to Article 33, paragraph i) the Security
Council is authorised to

' recommend appropriate procedures or methods
'

for the
'

adjustment
'

of a situation the continuance of which is
likely

to endanger the

maintenance of international peace and security.

'

This Article was hardly applicable ;

first of all because the term
'

appropriate procedure or methods of adjustment
'

must be interpreted to mean not substantive
'

terms of settlement
'

as referred to

in Article 37, paragraph 2, but only measures of a procedural character. (Cf.

infra, p. 402.) The implementation ofthe Partition Plan, implyingthe establishment,

by a commission of the General Assembly, of two new states, is much more than

'procedures or methods of adjustment.' Besides, the situation in Palestine as

considered by the General Assembly was different from that authorising the

Security Council to intervene under Article 36, paragraph i. In its resolution

regarding the future government of Palestine, the General Assembly
'

considers

that the present situation in Palestine is one which is likely to impair the general
welfare and

friendly relations among nations,
'

which is not identical with a situation
'

the continuance of which is likely to endanger the maintenance of international

peace and security.' Even if Article 36, paragraph i, should be interpreted to

authorise the Security Council to carry out the recommen .iations of the General

Assembly, the Council could proceed under this Article only after having investigated

the situation in Palestine under Article 34 of the Charter and after having determined

that the continuance of the situation was likely
to endanger the maintenance of

international peace and security. The other provision conferring upon the Security

Council the competence of intervening in a situation is that of Article 39. It

authorises the Council to make recommendations of any kind whatsoever, or to take

enforcement measures, regarding a situation which constitutes a threat to the peace,

breach of the peace, or act of aggression.
Under this Article the Security Council

was certainly competent to carry out the recommendation of the General Assembly
to take the necessary measures for the implementation of the Partition Plan

;
but

only under the condition that the Security Council as expressly provided for by

Article 39 determined that the situation in Palestine constituted a threat to, or

breach of, the peace ;
a possibility anticipated in the resolution of the General
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the United Nations in discharging all its
'

duties
'

(more correctly : its

powers or functions). Since the Security Council has not true
'

duties,'

but only functions or powers, the phrasing of the second sentence : the

Assembly (clauses (b) and (c) ).
In recommending to the Security Council to

decide whether the situation in Palestine constitutes a threat to* the peace and in

case the Council adopted such decision, to take the measure provided for in

Articles 39 and 41, the General Assembly recommended nothing that was not

within the competence of the Security Council. The same is true with respect
to the recommendation to determine as a threat to the peace, breach of the peace,
or act of aggression any attempt to alter by force the settlement envisaged by the

resolution of the General Assembly. For it is within the discretion of the Security
Council to determine what constitutes a threat to, or breach of, the peace. The

argument advanced at the 267th meeting of the Security Council (Doc. S/P.V. 267)

by the representative of Lebanon against the competence of the Security Council

to deal with the Palestine question : that there existed no threat to international

peace because the situation in Palestine interested and concerned only Palestine

itself, is without foundation in the Charter. The interpretation suggested by the

representative of the United States at the 2 53rd meeting of the Security Council,

that under the Charter the Council was authorised to remove a threat to international

peace, whether it arose from outside or inside Palestine, was correct. But his

statement: that the Charter did not empower the Council to enforce a political

settlement and therefore the Council was not competent to enforce the partition

suggested by the General Assembly, is hardly in conformity with the Charter. If

the Security Council considered the partition as suggested by the General Assembly
as necessary for the maintenance of international peace, that is to say if the Council

considered non-implementation of the partition plan as a threat to international

peace, the Council was authorised by the Charter to take the measures referred to

in Articles 39, 41, 42, for the purpose to maintain or restore peace by enforcing
the partition plan.

As a matter of fact the Security Council took a series of measures regarding the

situation in Palestine. But it did so without immediately determining that this

situation was of the nature referred to in Article 3^, paragraph i, authorising the

Council to recommend methods of peaceful adjustment, and without determining
that the situation in Palestine constituted a threat to, or breach of, the peace within

the meaning of Article 39, authorising the Council to make recommendations of

any kind or take enforcement measures. Suggestions made by the representative
of the United States (May if, 1948) and later by the representative of the Soviet

Union (May 27, 1948) failed of approval by the Council (cf. Annual Report of the

Secretary-General on the Work of the Organisation. July i
,

1 947-30, June, 1948.
General Assembly, Official Records, Third Session: Suppl. No. i, A/$6$, pp. 9,

10). Only on July 15, 1948, in view of the notorious state of war which existed

in the relation between Arab states and the newly established state of Israel recognised

by the United States and the Soviet Union, the Security Council adopted a resolution

determining
'

that the situation in Palestine constitutes a threat to the peace within

the meaning of Article 39 of the Charter.' (Cf. United Nations Bulletin, Vol. V,

p. $96.) The measures taken by the Security Council (until June 30, 1948)

regarding the situation in Palestine were as follows:
'

On- March j, 1948, the

Council adopted a resolution calling upon the permanent members to consult and

inform the Council regarding the situation with respect to Palestine, and to make
recommendations to it regarding the guidance and instructions which the Council

might usefully give to the Palestine Commission with a view to implementing the

resolution of the General Assembly. The Council also appealed to all Governments
and peoples to take all possible action to prevent or reduce disorders occurring in

Palestine.' (Report of the Secretary-General, p. f.) On April i, 1948, the

Security Council adopted a resolution calling for a truce in Palestine and a resolution
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specific powers granted to the Security Council for the discharge of these

duties (' duties
'

meaning
'

powers
'

or
'

functions
'), is rather proble-

matical. It amounts to the statement that specific powers are granted to

requesting the Secretary-General to convoke a special session of the General

Assembly to consider further the question of the future government of Palestine

(p. 6). On April 17, the Council adopted a resolution calling
'

upon all persons
and organisations in Palestine, especially the Arab Higher Committee and the

Jewish Agency for Palestine, to cease all activities of a military or para-militarv

nature, as well as acts of violence, terrorism and sabotage,' and also
'

requested
'

the United Kingdom Government, as long as it remained the Mandatory Power, to

use its best efforts to bring all those concerned in Palestine to accept these measures.

All Governments, and particularly those of the countries neighbouring upon
Palestine, were asked to assist in the implementation of this resolution. On
April 23, the Council established a Truce Commission for Palestine composed of

representatives of those members of the Security Council which had career consular

officers in Jerusalem, namely Belgium, France and the United States of America

(Syria having indicated that it was not prepared to serve on the Commission),
'

to

assist the Security Council in supervising the implementation by the parties of the

Council's resolution of April 17, 1948.' (p. 6.) On May 12, the Council
'

authorised the President to advise the Truce Commission that it should explore
and adopt such means of assistance as it might require in the performance of its

functions.' (p. 6.) On May 18, the Council
'

addressed a number of questions
to the Governments of Egypt, Iraq, Lebanon, Saudi Arabia, Syria, Transjordan and

Yemen, also to the Arab Higher Committee and the Jewish Authorities in Palestine,

for the purpose of clarifying the situation subsequent to the armed intervention of

the Arab States in Palestine. The Council requested replies to these questions
within

forty-eight hours as from noon, May 19, 1948, New York Standard Time.'

(p. 9.) On May 22, the Council adopted a resolution calling
'

upon all Govern-

ments and authorities to abstain from any hostile military action in Palestine and to

issue a cease-fire order to their military and para-military forces to become effective

thirty-six hours after midnight, May 22, New York Standard Time. At the request
of the Arab States, the Council at its meeting on May 24, 1 948, granted an extension

of forty-eight hours ending May 26, 1948, noon, New York Standard Time.'

(p. 10.) On May 29, the Council adopted a resolution calling
'

for the cessation

of hostilities in Palestine for a period of four weeks and instructing the United

Nations Mediator for Palestine, appointed in virtue of the General Assembly
resolution of May 14, to make contact with both parties,

as soon as the cease-fire

was in force, with a view to making recommendations to the Security Council

about an eventual settlement for Palestine.' (p. 10.) The resolution also

provided
'

that, should the resolution be rejected, repudiated or violated by either

party or both, the situation in Palestine would be reconsidered with a view to

action under Chapter VII of the Charter.' (p. 10.) In this -esolution, the Council

instructed the Mediator,
'

in concert with the Truce Commission, to supervise
the observance of the truce. It decided also that they should be provided with a

sufficient number of military observers.
'

(p. 1 2 .) At the request of the Mediator,

the states Members of the Truce Commission put at the disposal of the Mediator a

number of military observers and a few patrol vessels and planes, (p. 12.) On

June 2, the Council instructed the United Nations Mediator in Palestine
'

to arrange,
in consultation with the two parties and the Truce Commission, for the effective

date of the cease-fire. The Council added that the cease-fire should be arranged
as

quickly as possible, taking into account the considerations attendant upon the

problem of control.' (p. n.)
These measures, insofar as they refer directly to the states involved in the

situation in Palestine and the population of this territory, have the character of

recommendations. In the main, these recommendations aimed at the establishment

K. 19
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the Security Council for the discharge of these powers. What is meant

by
*

specific powers
'

is not clear. Are these powers
'

specific
'

because

they are granted only to the Security Council, or are they
'

specific
'

in

of a truce, which means a substantive adjustment of the situation in Palestine. They
were not mere recommendations of

'

procedures or methods.' Recommendations

of substantive terms of adjustment of a situation (not dealt with as a dispute referred

to the Security Council under Articles 37 or 38) are possible only under Article 39.

Such recommendations must be preceded by a decision of the Council determining
the existence of a threat to, or breach of, the peace. In the resolution of July i j,

1948, the Security Council, after having determined that the situation in Palestine

constituted a threat to the peace within the meaning of Article 39, did not make
recommendations under Article 39, but applied Article 40, which authorises the

Council to take
'

provisional measures
' '

in order to prevent an aggravation of

the situation
'

re/erred to in Article 39,
'

before making the recommendations or

deciding upon the measures provided for in Article 39.' In applying Article 40
the Security Council may

*

call upon the parties concerned to comply with such

provisional measures as it deems necessary or desirable." In its resolution of

July 15, 1948, the Security Council
'

ordered
'

the parties to conduct themselves

in a certain way. The resolution provides : Thf-. Security Council

Orders the Governments and authorities concerned, pursuant to

Article 40 of the Charter of the United Nations, to desist from further

military action and to this end to issue cease-fire orders to their military
and para-military forces, to take effect at a time to be determined by the

Mediator, but in any event not later than three days from the date of the

adoption of this resolution
;

Declares that failure by any of the Governments or authorities concerned

to comply with the preceding paragraph of this resolution would demonstrate

the existgpee of a breach of the peace within the meaning of Article 39 of

the Charter requiring immediate consideration by the Security Council

with a view to such further action under Chapter 7 of the Charter as may
be decided upon by the Council

;

Calls upon all Governments and authorities concerned to continue to

co-operate with the Mediator with a view to the maintenance of peace in

Palestine in conformity with the resolution adopted by the Security Council

on May 29, 1948;

Orders as a matter of special and urgent necessity an immediate and

unconditioned cease-fire in the City of Jerusalem to take effect 24 hours from

the time of the adoption of this resolution, and instructs the Truce Commis-
sion to take any necessary steps to make this cease-fire effective

;

Instructs the Mediator to continue his efforts to bring about the

demilitarisation of the City of Jerusalem, without prejudice to the future

political status of Jerusalem, and to assure the protection of and access to

the Holy Places, religious buildings, and sites in Palestine;

Instructs the Mediator to supervise the observance of the truce and to

establish procedures for examining alleged breaches of the truce since

June 1 1, 1948, authorises him to deal with breaches so far as it is within

his capacity to do so by appropriate local action, and requests him to keep
the Security Council currently informed concerning the operation of the

truce and when necessary to take appropriate action;

Decides that, subject to further decision by the Security Council or the

General Assembly, the truce shall remain in force, in accordance with the

present resolution and with that ofMay 29, 1948, until a peaceful adjustment
of the future situation of Palestine is reached ;
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contradistinction to other powers granted to the Council ? If they are

granted as it is stated for the discharge of the same
*

duties
'

as those

referred to in paragraph i
, they could be

'

specific
'

only in so far as other

organs have no such powers. But this is true only with respect to the

power laid down in Chapter VII: the power to take enforcement action.

It is difficult to understand why the second sentence of paragraph 2

has been considered to be necessary at all. To tell the reader of the

Charter in which Chapters he can find the provisions conferring powers

upon the Security Council is certainly not the task of the Charter, but of

a commentary to it. The enumeration of the Chapters in which the

specific powers are granted to the Council is not only superfluous, it is

as formulated in the last sentence ofparagraph 2 evidently not complete,
as has been pointed out.

Some important powers are conferred upon the Security Council in

Chapters IV, V and XIV, and in the Statute of the International Court of

Justice which is an
integral part of the Charter. Among these powers

the one conferred upon the Council by Article 94, paragraph 2 (Chap-
ter XIV), is certainly

'

specific,' if this term has any sense at all. It is a

power which the Council has under its responsibility for the maintenance

of peace, the term taken in its narrower sense
;

for it concerns the

settlement of disputes. The first sentence of Article 24, paragraph 2,

providing that the Council, in discharging the duties which it has under

the
responsibility for the maintenance of peace, shall act in accordance

with the Purposes and Principles ofthe United Nations, refers to the same

duties as the second sentence of this paragraph refers to. Hence,

according to the wording ofparagraph 2
,
the Council is bound to conform

with the Purposes and Principles of the United Nations only in dis-

charging its functions under Chapters VI,VII, VIH and XII, not under other

Chapters; especially not in applying Article 94, paragraph 2, when it

makes recommendations or decides upon measures to be taken to give
effect to a judgment of the International Court of Justice with which a

party fails to comply. Article i , paragraph i
,
of the Charter, states that

a Purpose of the United Nations is to bring about peaceful settlement of

disputes
'

in conformity with the principles of justice and international

Reiterates the appeal to the parties contained in the last paragraph of its

resolution of May 2 2 and urges upon the parties that they continue conver-

sations with the Mediator ki a spirit of conciliation and mutual concession

in order that all points under dispute may be settled peacefully;

Requests the SecretaryGeneral to provide the Mediator with the

necessary staff and facilities to assist in carrying out the functions assigned
to him under the resolution of the General Assembly of May 14, and under

this resolution; and

Requests that the Secretary-General make appropriate arrangements to

provide necessary funds to meet the obligations arising from this resolution.

(United Nations Bulletin, Vol. V, p. $96.)

As to the question whether the Security Council is competent to issue
'

orders
'

under Article 40, cf. infra, pp. 739 ff.
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law.' According to the wording of Article 24, paragraph 2, this

provision does not apply to the power which the Council has under

Article 94, paragraph 2. Hence it is hardly possible to take the last

sentence of Article 24, paragraph 2, literally.
*

The enumeration of the
'

specific powers granted to the Security
Council

*

in paragraph 2 of Article 24 is incomplete also for the reason

that important powers may be granted to the Council by international

agreements entered into by the United Nations.

* The Records of the San Francisco Conference do not contain any essential contri-

bution to the interpretation of Article 24. Paragraph i of Article 24 corresponds
to Chapter VI, Section B, paragraph i, of the Dumbarton Oaks Proposals, which

runs as follows:

In order to ensure prompt and effective action by the Organisation,
members of the Organisation should by the Charter confer on the Security
Council primary responsibility for the maintenance of international peace
and security and should agree that in carrying out these duties under this

responsibility it should act on their behalf.

The term
'

maintenance of international peace and security
'

as used in this provision
can hardly have another meaning than the words

'

to maintain international peace
and security

'

in Chapter I, paragraph i
,
of the Dumbarton Oaks Proposals deter-

mining the first purpose of the Organisation and stipulating that this purpose shall

be achieved by
'

effective collective measures for the prevention and removal of

threats to the peace and the suppression of acts of aggression or other breaches

of the peace
'

and by
'

adjustment or settlement of international disputes which

may lead to a breach of the peace.' There is nothing in the Dumbarton Oaks

Proposals that corresponds to the Preamble of the Charter and its words:
'
to

unite our [the United Nations'] strength to maintain international peace and

security.' That the term
'

maintenance of international peace and security
'

in

Chapter VI, Section B, paragraph i, of the Dumbarton Oaks Proposals means:

maintenance of international peace and security by the measures determined in

Chapter I, paragraph i, results also from the fact that paragraph 2 of Chapter VI,

Section B, prescribes :

In discharging these duties the Security Council should act in accordance

with the purposes and principles of the Organisation,

and that paragraph 3 stipulates :

The specific powers conferred on the Security Council in order to carry
out these duties are laid down in Chapter VIII.

Chapter VIII contains the provisions concerning settlement of disputes by the Security
Council and enforcement actions to be taken by the Council, which are the means

determined by Chapter I, paragraph i, for the maintenance of peace and security

by the Organisation.

Paragraph 3 of Chapter VI, Section B, of the Dumbarton Oaks Proposals has its

counterpart in the last sentence of Article 24, paragraph 2. Chapters VI, VII and

VIII, of the Charter, referred to in that sentence, correspond to Chapter VIII of the

Dumbarton Oaks Proposals. Chapter XII of the Charter (Trusteeship system) has

probably been added, because the Dumbarton Oaks Proposals did not contain

provisions of trusteeship. Those who drafted Article 24 evidently overlooked that

also Chapter XIV of the Charter contains a provision not contained in the Dum-
barton Oaks Proposals by which an important power relating to settlement of

disputes is conferred upon the Security Council and that also the Statute of the

Court not contained in the Dumbarton Oaks Proposals grants important powers
to the Council in this respect. This explains the inconsistency of the last sentence

of Article 24, paragraph 2, with paragraph i, of that Article.
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The particular competences of the Security Council shall be discussed

in connection with the functions of the Organisation.

B. Legal Effect of the Acts of the
Security Council (Article 2^)

As to the
legal

effect which the Charter attributes to the acts of the

Security. Council, Article 25 stipulates:

The Members of the United Nations agree to accept and carry
out the decisions of the Security Council in accordance with the

present Charter.

This provision has been analysed in a previous part of this study.
* As

pointed out, the term
*

decisions
'

may be interpreted to mean any
resolution adopted by the Security Council

;
or only decisions which, in

accordance with the provisions of the Charter under which they are

adopted, are binding upon the Members.

If the latter interpretation is accepted,
'

recommendations
'

made
under Chapter VI or under Article 39 are, in themselves, not

*

decisions
'

within the meaning of Article 2 .
4

But, as pointed out, decisions of the

Security Council which, in accordance with the Charter, are not binding

upon the Members, such as a mere recommendation, may nevertheless

assume a binding character if the Security Council, under Article 39,

considers non-compliance with its decision as a threat to the peace anJ

takes enforcement action against
the recalcitrant Member. Provided

that such enforcement action is interpreted to be a sanction, the conduct

of the state against which this sanction is directed must be interpreted as

violation of an obligation.

* Cf. supra, pp. 9; ff., and infra, pp. 444 ff.

* In the case of the Corfu Channel Incident the Government of the United Kingdom
stated (in an application made to the International Court of Justice) that the decision

by which the Security Council on April 9, 1947, under Article 36, paragraph 3,

of the Charter recommended the government of the United Kingdom and the

government of Albania, both involved in a dispute before the Council, to refer the

case to the International Court of Justice, was binding upon the parties since

Albania had accepted in the present case all obligations which a Member of the

United Nations would have to assume in a similar case, and Article 2 j of the Charter

imposes upon the Members the obligation to accept and to carry out the decisions

of the Security Council. (International Court of Justice, Distr. i;i, 1947.

General List No. i, p. $.) In a letter dated July 2, 1947, the government of

Albania denied that the resolution of the Security Council of April 9, 1947, had

a binding character, and -contended that Article 2j of die Charter
'

does not apply
to recommendations made by the Council with reference to the pacific settlement

of disputes.' In its judgment delivered on March 2, 1948, the International

Court of Justice did not pass upon the contradictory interpretations of Article 36,

paragraph 3 ,
of the Charter, presented by the contesting parties.

But seven judges,

and the national judge (appointed by the Albanian government) in their separate

opinions rejected the view that a decision of the Security Council by which a

recommendation is made under Article 36, paragraph 3, of the Charter, has a

binding character. (Cf. the text of the letter and the separate opinions,

published in the International Law Quarterly, Vol. 2, No. i, 1948, pp. 70 ff., 78 ff.)
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Enforcement action, taken under Article 39, is the only way to

enforce decisions of the Security Council and by taking such action the

Security Council may enforce not only its own decisions (whether they
have in themsleves a binding character or not) but also decisions of any
other organ of the United Nations. 5 Decisions ofthe Court, too, can be

enforced according to Article 94, paragraph 2, only by the Security
Council which has the exclusive power to enforce decisions of all organs
of the United Nations. But the difference between the enforcement of

decisions of the International Court of Justice and the enforcement of

decisions of other organs of the United Nations consists in that the

Security Council is authorised to take enforcement measures under

Article 39 only after it has determined the existence of a threat to, or

breach of, the peace constituted by non-compliance with a decision of the

Council itself, of the General Assembly or another organ of the United

Nations, whereas Article 94, paragraph 2, may be interpreted to authorise

the Security Council to give effect to a judgment of the International

Court of Justice without determining that non-compliance with the

judgment constitutes a threat to, or breach of, the peace.
e Article 94,

paragraph 2, is the only provision of the Charter which expressly refers to

the enforcement ofdecisions ofan organ ofthe United Nations. Enforce-

ment of decisions of organs other than the Court is only indirectly

provided for in Article 39, as a reaction against a threat to, or breach of,

the peace . The purpose ofthe enforcement action taken under Article 39
is not directly as that ofan action taken under Article 94, paragraph 2

to give effect to the decision the non-compliance with which constitutes

a threat to, or breach of, the peace, but
'

to maintain or restore interna-

tional peace and security.' If non-compliance with the decision of an

organ of the United Nations constitutes a threat to, or breach of, the

peace, the Security Council may continue the enforcement action taken

under Article 39 against
the recalcitrant state until the latter has complied

with the decision concerned, in so far as only then in the opinion of the

Security Council international peace and security are maintained or

restored.

The Charter does not provide that the decisions except those of the

International Court of Justice in order
.
to be enforceable must be in

conformity with the law which exists at the time they are adopted. The

purpose of the enforcement action under Article 39 is not : to maintain

or restore the law, but to- maintain, or restore peace, which is not

necessarily identical with the law. In taking enforcement actions under

Article 39, the Security Council is bound to act
*

in accordance with the

Purposes and Principles ofthe United Nations
'

(Article 24, paragraph 2).

5 The statement made by the representative of Syria during the discussion of the

Palestine question in the First Committee of the General Assembly that Chapter VB
4

empowered the Security Council to enforce only its own decisions
'

(Doc.

A/C. i/SR/iio, p. 2) is not correct. Article 39 does not impose such restriction

on the Security Council
8 Cf. infra, pp. 541 f.
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But Article i
, paragraph i

,
of the Charter, determining the Purposes,

restricts the rule to act
'

in conformity with the principles of justice and

international law
'

to the function of
'

bringing about by peaceful means

adjustment or settlement of international disputes or situations
'

(i.e., the

functions of the Security Council under Chapter VI) and thus excludes this

rule from the function of taking
'

effective collective measures for the

prevention and removal of threats to the peace, and for the suppression of

acts of aggression and other breaches of the peace
'

(i.e., the functions of

the Security Council under Chapter VII, especially Article 39). The
statement of the Preamble : that the peoples of the United Nations are

determined
'

to establish conditions under which justice and respect for

the obligations arising from treaties and other sources of international law

can be maintained,' is hardly applicable to an enforcement action under

Article 39 ;
and even ifapplicable, andeven ifthe formula

'

in conformity
with the principles of justice and international law

'

in Article i
, para-

graph i
,
were not restricted to the function of adjustment or settlement

of disputes and other situations by peaceful means but would refer also to

the effective collective measures for the maintenance or restoration of

peace, the Security Council would not be bound to maintain or restore

the existing law. For the Council would be empowered to establish

justice if it considered the existing law as not satisfactory, and hence to

enforce a decision which it considered to be just though not in conformity
with existing law. The decision enforced by the Security Council may
create new law for the concrete case.



CHAPTER 11

THE SECRETARY- GENERA!

i. ELECTION

As pointed out in the analysis of Article 7, the
'

Secretariat
'

which is

designated in that Article as one of the principal organs of the United

Nations, is not organised as a collegiate body able to act as a unity;

consequently it cannot be an organ of the United Nations. The organ
which is meant in Article 7 is the Secretary-General. The '

Secretariat
'

is his office
;
and the members of its staff are, as organs of the United

Nations, subordinate to the Secretary-General. Article 97 of the Charter

provides :

The Secretariat shall comprise a Secretary-General and such

staff as the Organisation may require. The Secretary-General

shall be appointed by the General Assembly upon the recom-

mendation of the Security Council. He shall be the chief

administrative officer of the Organisation.

The Secretary-General is elected by the Security Council and the General

Assembly. The terminology ofArticle 97 is not correct. The Secretary-
General is not

'

appointed
'

but
'

elected
'

by the General Assembly just

as the members of the International Court of Justice are
'

elected
'

and

not 'appointed,
' x and the

'

recommendation
'

of the Security Council,

in this case, too, is not a mere suggestion but an essential part of the

procedure by which an important organ of the United Nations is created.

This
'

recommendation
'

has the same character as the election of a

member of the Court by the Security Council. The Rules of Procedure

1
Chapter X, paragraph i

,
of the Dumbarton Oaks Proposals correctly stipulated :

' He [the Secretary-General] should be elected by . . .

'

At the San Francisco

Conference the delegate of the Netherlands proposed
'

that the word ' '

appointed
' '

be substituted for
"

elected
"

in order to emphasise the administrative nature of

the Secretary-General's office. The Committee adopted, with only one negative

vote, the Netherlands motion . . .

'

(U.N.C.I.O. Doc. i r s$, 1/2/74 ( 2 ) P- 4-)

An administrative organ may be
'

elected
'

as well as
'

appointed.' The difference

between '

election
'

and
'

appointment
'

lies in the first place in the character and,
in the second place, in the

legal position of the organ which has the function to

create another organ. An organ is
'

elected
'

by a collegiate organ, and
'

appointed
'

by an 'individual organ. If an individual organ is competent to
'

appoint
'

another

organ, it is, as a rule, superior to the appointed. organ. Hence the term
'

appointed
'

has the connotation of creating an inferior organ. This is the reason why it is

possible to say that a collegiate organ
'

appoints
'

another organ if this organ is

subordinated to the creating collegiate organ. The Secretary-General, however, is

subordinated to the General Assembly only with respect to certain of his functions.

With respect to the function determined in Article 99 of the Charter, or Article $
of the Statute, e.g., he is not subordinated to the General Assembly. Nor are all

his functions of an administrative nature.

( 296 )
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of the General Assembly, under the heading
'

Election of the Secretary-
General

'

provide :

RULE 130

When the Security Council has submitted its recommendation

on the appointment of the Secretary-General, the General

Assembly shall consider the recommendation and vote upon it by
secret ballot in private meeting.

A resolution of the General Assembly adopted at its i7th meeting
2

contains the following statements :

From the provisions of Articles 1 8 and 27 of the Charter, it is

clear that, for the nomination of the Secretary-General by the

Security Council, an affirmative vote of seven members, including
the concurring votes of the permanent Members, is required ;

and that for his appointment by the General Assembly, a simple

majority of the members of that body present and voting is

sufficient, unless the General Assembly itself decides that a two-

thirds majority is called for. The same rules apply to a renewal of

appointment as to an
original appointment ;

this should be made
clear when the

original appointment is made.

It would be desirable for the Security Council to proffer one

candidate only for the consideration of the General Assembly, and

for debate on the nomination in the General Assembly to be

avoided. Both nomination and appointment should be discussed

at private meetings, and a vote in either the Security Council or

the General Assembly, if taken, should be by secret ballot.

The just mentioned resolution of the General Assembly also provides :

1 . The terms of the appointment of the Secretary-General
shall be such as to enable a man of eminence and high attainment

to accept and maintain the position.

2 . The Secretary-General shall receive a salary of an amount

sufficient to bring him in a net sum of $20,000 (U.S.), together
with representation allowance of $20,000 (U.S.), per annum. In

addition, he shall be provided with a furnished residence, the

repairs and maintenance of which, excluding provision of house-

hold staff, shall be borne by the Organisation.

3 . The first Secretary-General shall be appointed for five years ,

the appointment being open at the end of that period for a further

five-year term.

4. The following observations contained in paragraphs
1 8-2 1

of Section 2, Chapter VIII, of the Preparatory Commission's

Report be noted and approved :

(a) There being no stipulation
on the subject in the

Charter, the General Assembly and the Security Council are

1 Resolutions adopted by the General Assembly, Doc. A/64, p. 14.
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free to modify the term of office of future Secretaries-General

in the
light

of experience.

(fc) Because a Secretary-General is a confidant of many
governments, it is desirable that no Member should offer him,
at any rate immediately on retirement, any governmental

position in which his confidential information might be a

source of embarrassment to other Members, and on his part a

Secretary-General should refrain from accepting any such

position.
3

It is evident that the Secretary-General is not able to perform all the

functions conferred upon him by the Charter personally. He needs

deputies and assistants. As to the assistants the Charter provides for a

staff of the Secretariat which, according to Article 101, paragraph i, shall

be appointed by the Secretary-General. At the San Francisco Conference

the sponsoring powers proposed to insert into the Charter the provision
that there should be four Deputy Secretaries-General

;
but this proposi-

3 The Report of Rapporteur (General) of Committee 1/2 (U.N.C.I.O. Doc.

1/2/74 (2), p. 3 f.) contains the following statement on this subject:
' The Dum-

barton Oaks Proposals contained no provision for these questions, but an amend-

ment of the sponsoring governments provided that the term of office of the

Secretary-General should be three years and that he should be
eligible

for re-election.

Several delegates opposed any reference in the Charter to the term of office. They

argued that the Organisation should not be bound by the Charter in this matter,.

but should be free to determine the length of office as conditions warranted.

Delegates answering these views held that the three-year term associated with the

eligibility of the incumbent Secretary-General for re-election provided an adequate-
method of attracting outstanding candidates for the position and at the same time

protecting the Organisation from the lengthy tenure of an unsuitable Secretary-
General. The Committee voted in favour of a provision for the eligibility

of the

Secretary-General for re-election and for a three-year term of office. Subsequent
to these decisions, the Committee was advised that the vote of Committee U/i on

the election of the Secretary-General had been referred by the Steering Committee
to Committee

ffl/i,
and that the latter Committee had reversed the decision of

Committee
II/i

and had accepted the original text of the Dumbarton Oaks Proposals,

namely, that the Secretary-General should be elected by the General Assembly, on

recommendation of the Security Council, that is, including the unanimous vote of

the permanent members. In view of this new situation affecting the election of the

Secretary-General, the delegate of the Netherlands, supported by the delegates of

New Zealand and Belgium, proposed that the earlier decisions of the Committee

adopting a three-year term of office be rescinded and that the Committee accept
the original Dumbarton Oaks text, that is, the third sentence of.paragraph i , with

the exception of the clause
"

for such term and under such conditions as are

specified in the Charter.
' ' He stated that the necessity of unanimous agreement

of the permanent members of the Security Council for the re-election of the

Secretary-General every three years would either deprive him of his independence
or force him to leave his office at a time when his experience would be most useful

to the Organisation. If there was hesitation on this point in the Committee, he

suggested that the determination of the term of office might be left as a matter of

later agreement between the Security Council and the General Assembly. It was

understood by the Committee that the unanimity of the permanent members would
be required in the decision of the Security Council on this matter.'
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tion was not accepted.
4 At its 3ist meeting the General Assembly

adopted a resolution concerning the
'

Organisation of the Secretariat,'*

which under Section i, paragraph 3, stipulates:

The Secretary-General is authorised to appoint Assistant

Secretaries-General and such other officials and employees as are

4 The Report of Rapporteur (General) of Committee
1/2 (U.N.C.I.O, Doc.

1/2/74 (2), pp. 4 ff.) contains the following statement:
' The Dumbarton Oaks

Proposals made no reference to deputy secretaries-general. The sponsoring

governments, however, proposed an amendment to Chapter X providing that there

should be four deputies to be elected by the General Assembly on recommendation
of the Security Council for a period of three years. The debate on this matter

revolved about two questions: First, whether provision should be made in the

Charter for deputy secretaries-general; and Second, if provision were made for

deputy secretaries-general, whether the number of such officers should be specified
in the Charter. The delegates opposing specific reference to deputies stated that

it was impossible at this time to foresee the needs of the Organisation with regard
to deputies. They explained that the Assembly would be in a better position to

estimate these needs at subsequent times. They felt that the number of deputies
would depend upon the distribution of functions within the Secretariat. The

delegate of the Soviet Union, in order to meet one of the objections raised, proposed
that the amendment of the sponsoring governments should be revised to provide
five deputies instead offour. Opponents ofthe amendment contended that adoption
of the number four and the mode of election of the deputies might jeopardise the

international character of the Secretariat. Some delegates also indicated that they
favoured the appointment of the deputies by the Secretary-General instead of their

election by the Assembly upon the nomination of the Security Council. They felt

that the method proposed by the sponsoring governments might render difficult the

proper relationship between the Secretary-General and the deputies and might not

be conducive to the efficient functioning of the Secretariat. Those who supported
the amendment of the sponsoring governments argued that five deputies would be

needed one to act as alternate to the Secretary-General and one to serve each of

the four principal organs. They stated that the international character of the

Secretariat would be protected by the method of election of the deputies,
which would, parallel the method of election of the Secretary-General.
Those delegates also explained that the method of election would give considerable

prestige to the deputies. The Committee voted i j in favour to i j opposed on the

question of referring specifically in the Charter to deputy secretaries-general. The

Chairman ruled that since provisions of the text of the Charter require a two-thirds

majority to be adopted, this vote was not sufficient for adoption. Following this

vote the Steering Committee requested Committee 1/2 to reconsider the matter of

deputies, and to vote on specific proposals. The Committee then by a vote of 20

in favour to 1 9 against, failed to adopt the proposal of the Soviet Union to provide
in the Charter for five deputies. The Committee also failed by a vote of 21 in

favour to 1 8 against to adopt the amendment of the sponsoring governments to

provide for four deputies. The Committee then adopted by a vote of 40 in favour

to i
against, the first two sentences of paragraph i , Chapter X, of the Dumbarton

Oaks Proposals, as noted above in this report. The delegate of the Soviet Union

subsequently proposed that the first and third sentences of paragraph i be modified,

so as to include reference to deputies but without specification as to number. His

amendment would have made the paragraph read as follows:
" There shall be a

secretariat comprising aSecretary-General , deputies, and such staff as may be required .

The Secretary-General shall be the chief administrative officer of the Organisation.
The Secretary-General and his deputies shall be elected by the General Assembly,
on recommendation of the Security Council."' This motion was rejected.

* Resolutions adopted by the General Assembly, Doc. A/*4, pp. 14 ff.
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required and to prescribe their responsibilities
and duties.

Assistant Secretaries-General shall have responsibility
for and

supervision of Departments and Services. There shall always be

one Assistant Secretary-General designated by the Secretary-
General to deputise for him when he is absent or unable to

perform his functions.

As to the substitution ofthe Secretary-General the Rules ofProcedure

of the General Assembly provide in Rule 38 that he
'

may designate a

member of the staff to act in his place
'

at the meetings of the General

Assembly, its committees and subcommittees; and in Rule 63, that he

may designate a member ofthe Secretariat to make '

as his representative,
'

oral or written statements to the General Assembly concerning any

question under consideration by it. Rule 101 contains an analogous

provision with respect to the committees and subcommittees of the

Assembly. The Provisional Rules of Procedure of the Security Council

stipulate in Rule 21:
'

The Secretary-General may authorise a deputy to

act in his place at meetings ofthe Security Council
'

;
Rule 2 2 confers not

only on the Secretary-General but also on
'

his deputy acting,
on his

behalf the right to make oral or written statements to the Security
Council concerning questions under consideration by it. The Rules of

Procedure of the Economic and Social Council (Rules 23, 26) and of the

Trusteeship Council (Rules 23, 26) contain analogous provisions. The

power ofthe Secretary-General to designate a deputy for the performance
of functions conferred by the Charter on him, which implies a transfer of

power, should be established by the Charter itself.
6

It is more than

doubtful whether the Charter authorises the General Assembly, the

Security Council and the other Councils to adopt by a resolution provisions
to this effect. Article 2 1 ofthe Charter authorises the General Assembly,
Article 30 the Security Council, Article 72 the Economic and Social

Council, and Article 90 the Trusteeship Council only to adopt their own
rules of procedure, not to confer upon the Secretary-General the power
to transfer functions, conferred upon him, to a deputy.

As to the appointment of the staff, Article i o i provides :

1. The staff shall be appointed by the Secretary-General

under regulations established by the General Assembly.
2. Appropriate staffs shall be permanently assigned to the

Economic and Social Council, the Trusteeship Council, and,

as required, to other organs of the United Nations. These

staffs shall form a part of the Secretariat.

During the discussion of Article 98 of the Charter in Committee 1/2 of the San

Francisco Conference (U.N.C.I.O. Doc. nss> V 2 /74 ( 2 ) P' ^) '* was agree<^
'

that the Secretary-General could depute these duties should occasion require.'
The report of the Preparatory Commission states on page 86 :

'

Many of the

Secretary-General's duties will naturally be delegated, in greater or lesser degree,
to members of his staff and particularly to his higher officials. But the execution

of these duties must be subject to his supervision and control; the ultimate

responsibility remains his alone.'



The Secretary-General 301

3 . The paramount consideration in the employment of the

staff and in the determination of the conditions of service shall

be the necessity of securing the highest standards of efficiency,

competence, and
integrity. Due regard shall be paid to the

importance of recruiting the staff on as wide a geographical
basis as possible.

The provision of Article i o i
, paragraph 2

,
that

'

appropriate staffs

shall be permanently assigned to the Economic and Social Council, the

Trusteeship Council and, as required, to other organs of the United

Nations
'

is not quite consistent with the provision that these staffs

shall form a part of the Secretariat. The first provision seems to aim
at the establishment of separate Secretariats for the various organs ; the

second provision establishes the unity of one Secretariat for the whole

Organisation. Instead of
'

permanent
'

staffs assigned to various organs
of the United Nations, the

'

Organisation of the Secretariat,' adopted

by the General Assembly at its 3ist meeting on February 13, 1946,

provides for the following special departments of the Secretariat:

(a) Department of Security Council Affairs; (fe) Department of

Economic Affairs
; (c) Department of Social Affairs

; (J) Department
for Trusteeship and Information from Non-Self-Governing Territories

;

(e) Department of Public Information; (J) Legal Department;

(g) Conference and General Services
; (h) Administrative and Financial

Services. Rule 39 of the Rules of Procedure of the General Assembly

stipulates :

The Secretary-General shall provide and direct the staff

required by the (general Assembly and any committees or

subsidiary organs which it may establish.

Rule 24 of the Provisional Rules of Procedure of the Security Council

stipulates :

The Secretary-General shall provide the staff required by
the Security Council. This staff shall form a part of the

Secretariat.

Rule 26 of the Rules of Procedure of the Economic and Social Council

runs as follows :

The Secretary-General shall provide and direct the staff*

required by the Council, its committees and such subsidiary
bodies as may be established by it.

Rule 2$ of the Rules of Procedure for the Trusteeship Council reads :

The Secretary-General shall provide and direct the staff

required by the Trusteeship Council and such committees,

subcommittees and other subsidiary bodies as it may establish.

None of these provisions prescribes that the staffs shall be
'

perman-

ently
'

assigned to the organs concerned. 7

7 '

In the discussions of the Executive Committee of the Preparatory Commission

there were two schools of thought. The majority recommended that the Secre-

tariat should be organised functionally, each administrative unit being at the
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2. COMPETENCE

As to the functions of the Secretary-General, Article 98 of the Charter

provides :

The Secretary-General shall act in that capacity in all

meetings of the General Assembly, of the Security Council, of

the Economic and Social Council, and of the Trusteeship

Council, and shall perform such other functions as are entrusted

to him by these organs. The Secretary-General shall make an

annual report to the General Assembly on the work of the

Organisation.

According to Article 97, the Secretary-General shall be the chief
*

administrative
'

officer of the Organisation and
*

in that capacity
'

he

shall, under Article 98, act in all meetings of the General Assembly,
the Security Council, the Economic and Social Council, and the

Trusteeship Council. However, not all functions of the Secretary-
General have an

'

administrative
'

character. Under Article 98 the

General Assembly and the three Councils may entaist him with

administrative as well as other, that is to say, political, functions. 8

The Charter and the Rules of Procedure of the General Assembly and

of the three Councils confer upon the Secretary-General numerous

functions which have a merely administrative character. But it is

certainly not an
'

administrative
'

function which Article 99 of the

Charter determines in providing :

The Secretary-General may bring to the attention of the

Security Council any matter which in his opinion may threaten

the maintenance of international peace and security.

disposal of any organ of the United Nations for the performance ofwork falling within

its competence. A minority view held that each of the principal organs should

have its own Secretariat. The majority view prevailed and the General Assembly
decided that the Secretariat should be divided into eight principal units, each under

an Assistant Secretary-General.' (U.N. Department of Public Information,

Background Paper, No. 44, p. 7.)
8 The Draft Report of Sub-committee I/2/D (U.N.C.I.O. Doc. 720, I/z/D/i, p.i)

contains the following statement :

' The Sub-committee was in general agreement
that the language of paragraph 2 [of Chapter X of the Dumbarton Oaks Proposals,

corresponding to Article 98 of the Charter] should be kept sufficiently broad to cover

all functions of the Secretariat, political as well as administrative, and that no attempt
should be made to enumerate therein specific functions which are provided in other

chapters of the Charter.' At the i7th meeting of Committee 1/2 (U.N.C.I.O.
Doc. 732,1/2/^0, p. i,

c The Delegate of the Netherlands pointed out that in the

explanatory statement on paragraph 2 [Article 98 of the Charter], contained in the

draft report, reference was made to political as well as to administrative functions

of the Secretariat. He declared that the Secretariat would have only administrative

functions and would not have any political functions.' In the Report of Rapporteur

(General) of Committee 1/2 (U.N.C.I.O. Doc. n fg, 1/2/74 ( J) P- 6) ^e words
'

political
as well as administrative

'

are omitted. The Report states :

'

Paragraph 2

[Article 98 of the Charter] was considered by the sub-committee on the Secretariat.

The sub-committee considered a proposal made by the Delegate of Mexico that

registration
of treaties and other agreements made between members of the

Organisation should be included among the main functions of the Secretariat, and a
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It is of importance to note that Article 99 does not impose upon the

Secretary-General an obligation to bring to the attention of the

Security Council any matter which in his opinion may threaten the

maintenance of peace. The function determined in Article 99 is to be

exercised at the discretion of the Secretary-General. It is difficult to

understand why the Charter does not expressly authorise the Secretary-
General to perform an analgous function in relation to the General

Assembly.
9 In exercising his power under Article 99 the Secretary-

General must first determine that the matter which he intends to bring
to the attention of the Security Council threatens the maintenance of

international peace and security. Is this possible without a previous

similar amendment submitted by the Delegation of the Philippine Commonwealth.
The recommendation of the sub-committee that, since the Charter would provide
elsewhere for the registration of treaties, it was unnecessary to include enumeration

of this function in Chapter X, was agreed to by the full Committee. The Com-
mittee likewise accepted the sub-committee's recommendation that the language of

paragraph 2 should be kept sufficiently" broad to cover all of the functions of the

Secretariat, and that no attempt should be made to enumerate therein specific
functions which are provided in other chapters of the Charter.'

' The Report of Rapporteur (General) of Committee 1/2 (U.N.C.I.O. Doc. nj$,

1/2/74 (2), p. 7 f.) contains the following statements with respect to Article 99:
'

It was agreed that the authority to bring to the attention of the Security Council

any matter which in his opinion might threaten international peace and security
should be exercised at the discretion of the Secretary-General and should not be

imposed upon him as a duty. The Committee agreed to this recommendation.'
' The sub-committee and the Committee considered an amendment to paragraph 3

[Article 99 of the Charter] proposed by Venezuela which would permit the

Secretary-General to bring to the attention of the General Assembly, as well as to

the Security Council, any matter which in his opinion might threaten international

peace and security. The Venezuelan Delegate explained that his amendment was

intended to give the Secretary-General discretionary power to bring certain matters

to the attention of either the General Assembly or Security Council. He contended

that this function did not place too great a burden on the Secretary-General. Its

advantage was to keep the General Assembly informed of certain situations which
states themselves might not bring to the attention of the Assembly. Some delegates
in opposing the Venezuelan amendment discussed the

difficulty in which the

Secretary-General might be placed in having to decide between the General

Assembly and the Security Council in presenting matters concerning peace and

security. It was argued further that the Secretary-General would be exercising

powers which are not even possessed by the member states. The Committee

rejected the Venezuelan amendment by a vote of 1 8 to 1 1 . The Delegate of Uruguay

proposed to amend paragraph 3 by providing that in addition to matters which in his

opinion might threaten international peace and security, the Secretary-General
could bring to the attention of the Security Council any matters which constitute an

infringement or violation of the principles of the Charter. The Delegate of

Uruguay contended that the Secretary-General should take into account matters

which would not necessarily threaten international peace but which would constitute

violations of the principles of the Charter. He suggested that there should be some

provision by which infringements or violations of the principles of the Charter by
the member within its own country should be brought to the attention of the

Organisation. Delegates opposing this amendment argued that as in the case of the

Venezuelan amendment, it would place too heavy a burden upon the Secretary-

General. This amendment was rejected by a vote of 16 to 13.'

11
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investigation, and has the Secretary-General the power of
investigating

the matter ? In the Greek case the representative of the United States

suggested in the Security Council to establish a commission of investi-

gation. In the course of the discussion at the joth meeting the

Secretary-General made the following statement :

'

Just a few words to

make clear my own position as Secretary-General and the rights of this

office under the Charter. Should the proposal of the United States

representative not be carried, I hope that the Council will understand

that the Secretary-General must reserve his
right to make such

enquiries or investigations as he may think necessary, in order to

determine whether or not he should consider bringing any aspect of

this matter to the attention of the Council under the provisions of the

Charter.
' 1 This view presupposes that not only the Security Council

but also other organs of the United Nations have the right of investi-

gating a matter if investigation is necessary to exercise the power
conferred upon the organ concerned with respect to the matter. 2

Consequently, if the Security Council would refuse to investigate a

matter under Article 34, the Secretary-General could make such

investigation under Article 99. It might be doubted whether this

interpretation corresponds to the intention of the framers of the

Charter.

A function which has no
*

administrative
'

character in the

technical sense of the term is conferred upon the Secretary-General by
Rules 63 and 101 of the Rules of Procedure of the General Assembly.

RULE 63

The Secretary-General or a member of the Secretariat

designated by him as his representative, may at any time make
either oral or written statements to the General Assembly

concerning any question under consideration by it.

RULE 101

The Secretary-General or a member of the Secretariat

designated by him as his representative may, at any time, make
oral or written statements to any committee or subcommittee

concerning any question under consideration by it.

A similar provision is cpntained in Rule 2 2 of the Provisional Rules of

Procedure of the Security Council :

The Secretary-General, or his deputy acting on his behalf,

may make either oral or written statements to the Security
Council concerning any question under consideration by it.

Analogous functions of the Secretary-General are established by the

1 Official Records of the Security Council, ist Year, 2nd Series, No. 16, p. 404.
* On this view the practice of the General Assembly is based, which makes investi-

gations without being expressly authorised to do so by the Charter. Cf. supra,

p. 1 66 f.
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Rules of Procedure of the two other Councils. Rule 28 of the Rules

of the Economic and Social Council provides :

The Secretary-General or his deputy may at any time, upon
the invitation of the President of the Council or of the Chair-

man of committees of the Council and subsidiary bodies, make
either oral or written statements concerning any question
under consideration.

Rule 26 of the Rules of Procedure for the Trusteeship Council

stipulates :

The Secretary-General, or his deputy acting on his behalf,

may at any time, upon the invitation of the President or of the

chairman of a committee or a subsidiary body of the Trusteeship

Council, make oral or written statements concerning any

question under consideration.

The difference between the provisions of the Rules of Procedure

of the General Assembly and the Security Council on the one hand and

the analogous provisions of the two other Rules of Procedure is

striking. Whereas the Secretary-General is authorised*, to make
statements in the meetings of the Economic and Social Council and the

Trusteeship Council and their committees and subsidiary bodies only

upon the invitation of the President of the Council or the chairman of

a committee or subsidiary body, he may make such statements to the

General Assembly and its committees and subcommittees and to the

Security Council at his own initiative.

Other functions that have more than an
'

administrative
'

character

are established by Rules 1 1, 12, 13 and 17, of the Rules of Procedure

of the General Assembly. Under these provisions the Secretary-
General has the power to draw up the provisional agenda for a

regular session of the General Assembly, to include all items
'

which

he deems it necessary to put before the General Assembly,' and to

request the inclusion of supplementary items in the agenda of a regular
as well as of a special session. Under Rule 23 of the Provisional Rules

of Procedure of the Security Council the Secretary-General may be

appointed by the Security Council
'

as rapporteur for a specified

question.
'

The Charter confers functions upon the Secretary-General not only
in Chapter XV. Under Article 12, paragraph 2, the Secretary-

General, with the consent of the Security Council, shall notify the

General Assembly at each session of any matters relative to the

maintenance of international peace and security which are being dealt

with by the Security Council and shall similarly notify the General

Assembly, or the Members of the United Nations if the General

Assembly is not in session, immediately the Security Council ceases to

deal with such matters
;

Under Article 20, the Secretary-General shall convoke special

K.
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sessions of the General Assembly at the request of the Security Council

or of a majority of the Members of the United Nations
;

Under Article 102, the Secretary-General shall, as soon as possible,

register and publish every treaty and every international agreement
entered into by any Member of the United Nations submitted to it for

this purpose.

Under Article $, paragraph i
,
of the Statute, of the International

Court of Justice, the Secretary-General, at least three months before

the date of the election of the members of the Court, shall address a

written request to the members of the Permanent Court of Arbitration

belonging to the states which are parties to the Statute, and to the

members of the national groups appointed under Article 4, paragraph 2
,

of the Statute, inviting them to undertake, within a given time, by
national groups the nomination of persons in a position to accept the

duties of a member of the Court
;

Under Article 7 of the Statute, the Secretary-General shall prepare
a list in alphabetical order of all the persons nominated by the national

groups and shall submit this list to the General Assembly and to the

Security Council;

Under Article 13, paragraph 4, of the Statute, the President of the

Court shall transmit to the Secretary-General any resignation of a

member of the Court addressed to the President. It is the notification

to the Secretary-General which makes the place vacant
;

Under Article 14 of the Statute, the Secretary-General shall,

within one month of the occurrence of a vacancy in the Court,

proceed to issue the invitations provided for in Article $ ;

Under Article 36, paragraph 4, of the Statute, the declaration by
which a state recognises as compulsory ipso facto and without special

agreement in relation to any other state accepting the same obligation
the jurisdiction of the Court in

legal disputes, shall be deposited with

the Secretary-General, who shall transmit copies thereof to the parties
to the Statute and to the Registrar of the Court

;

Under Article 40, paragraph 3, of the Statute, the Registrar of the

Court shall notify the Members of the United Nations through the

Secretary-General of cases brought before the Court under Article 40,

paragraph i
;

Under Article 67 of the Statute, the Court shall give notice to the

Secretary-General of
advisory opinions to be delivered in open Court ;

Under Article 70 of the Statute, the Court, when proposing amend-
ments to the Statute, shall do so through written communications to the

Secretary-General.

Under the Financial Regulations adopted by the General Assembly,
the Secretary-General is responsible for preparing the budget, for



The Secretary-General 307

allocating funds, for
controlling expenditures, for collecting contri-

butions from Members and for the custodianship of all funds.*

Some important functions are . conferred upon the Secretary-
General by treaties entered into by the United Nations. *

3 . LEGAL STATUS OF THE MEMBERS OF THE SECRETARIAT

A. International Character

In order to guarantee the international character of the Secretariat

and to make the Secretary-General as well as the members of his staff

independent of any authority external to the Organisation, Article 100

provides :

i . . In the performance of their duties the Secretary-
General and the staff shall not seek or receive instructions from

any government or from any other authority external to the

Organisation. They shall refrain from any action which might
reflect on their position as international officials responsible

only to the Organisation.

2. Each Member of the United Nations undertakes to

respect the exclusively international character of the responsi-
bilities of the Secretary-General and the staff and not to seek

to influence them in the discharge of their responsibilities.

lathe discussion of Committee 1/2 of the San Francisco Conference 6

the question was raised as to whether Article 100
'

covered the risk

which might be faced by a member of the Secretariat as the result of

taking an oath of allegiance to the Organisation. In answer to this

question it was pointed out that the experience of the League of

Nations demonstrated that there was no practical difficulty
in this

matter except in the case of the Fascist states.' The question also was

raised whether Article 100
*

covered the risk which might be faced by
a member of the Secretariat who participated in the preparation of

military plans for possible use against his own state. It was pointed
out that if a member of the Secretariat were to become aware of such

military plans, he might be liable to heavy penalty under the laws of his

own state for failure to reveal them to his own government ... It

was felt by members of the subcommittee that the question of the

liability
of members of the Secretariat for military service to their own

states would be settled by administrative arrangements when the

problem arose.' A Member of the United Nations, in assuming the

3 Cf. the resolutions of the General Assembly adopted at its jist meeting on

February 10, 1946 (Doc. A/64, o. 21), at its jyth meeting on December 1 1, 1946

(Doc. A/64/Add. i, p. 144), at its ilist meeting on November 20, 1947 (Doc.

A/ji9, pp. 68 f.). Cf. also Background Paper No. 44, pp. $ ff.

4 Cf. infra, p. 351.
5 Cf. Report of Rapporteur (General) of Committee I/i (U.N.C.I.O. Doc. njj,

W?4 (2), p- 9).

20(2)
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obligation established by Article 100, paragraph 2,
'

to respect the

exclusively international character of the responsibilities of the

Secretary-General and the staff
'

is bound to exempt its nationals from

any obligation otherwise imposed upon them by the national legal

order, incompatible with the obligations ofa member of the Secretariat.

It would be a violation of the obligation stipulated in Article 100,

paragraph 2
,
if the government or the Courts of a Member state would

inflict upon a person, member of the Secretariat, a penalty for having
not revealed to his government a military plan of which the person
concerned became aware in his capacity as member of the Secretariat.

Besides, the members of the Secretariat, as
'

officials of the United

Nations
'

are also protected by Article 105, paragraph /2, which

imposes upon the Members the obligation to grant them such privi-

leges and immunities as are necessary for the independent exercise of

their functions in connection with the Organisation.
The resolution of the General Assembly on the terms of appoint-

ment of the Secretary-General contains the following statement :

Because a Secretary-General is a confidant of many govern-
ments, it is desirable that no Member should offer him, at any
rate immediately on retirement, any governmental position in

which his confidential information might be a source of

embarrassment to other Members, and on his part a Secretary-
General should refrain from accepting any such position.

The
*

Provisional Staff Regulations
'

(Annex II of the Resolution

of the General Assembly on the Organisation of the Secretariat)

contain the following Regulations:

REGULATION i

The Secretary-General and all members of the staff of the

Organisation are international civil servants, and their responsi-
bilities are not national but exclusively international. By

accepting appointment, they pledge themselves to discharge
their functions and to regulate their conduct with the interests

of the United Nations only in view. In the performance of

their duties they shall not seek nor receive instructions from

any government or from any other authority external to the

Organisation. All members of the staff are subject to the

authority of the Secretary-General, and are responsible to him
in the exercise of their functions.

REGULATION 2

Upon accepting their appointment, all members of the staff

shall subscribe to the following oath or declaration:
*

I solemnly swear (undertake, affirm, .promise) to

exercise in all loyalty, discretion, and conscience the

functions entrusted to me as a member of the international
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service of the United Nations to discharge those functions

and regulate my conduct with the interests of the United
Nations only in view, and not to seek or accept instructions

in regard to the performance of my duties from any

government or other authority external to the Organisation.
'

REGULATION 3

The oath or declaration shall be made orally by the

Secretary-General and Assistant Secretaries-General at a public

meeting of the General Assembly, and by the other higher
officers in public before the Secretary-General or his authorised

deputy.

REGULATION 4

The immunities and
privileges attaching to the United

Nations by virtue of Article io of the Charter are conferred

in the interests of the Organisation. These privileges and

immunities furnish no excuse to the staff members who enjoy
them for non-performance of their private obligations or failure

to observe laws and police regulations. In any case where

these privileges and immunities arise, the staff member
concerned shall immediately report to the Secretary-General,
with whom alone it rests to decide whether -they shall be

waived.

REGULATION

Members of the staff shall exercise the utmost discretion in

regard to all matters of official business. They shall not com-

municate to any person any unpublished information known to

them by reason of their official position except in the course of

their duties or by authorisation of the Secretary-General.

REGULATION 6

Members of the staff shall avoid any action, and in particular

any kind of public pronouncement or activity which may

adversely reflect on their position as international civil

servants. They are not expected to give up their national

sentiments or their political
and religious convictions; but

they shall at all times bear in mind the reserve and tact incum-

bent upon them by reason of their international status.

REGULATION 7

No member of the staff shall accept, hold, or engage in any

office or occupation which in the opinion of the Secretary-

General is incompatible with the proper discharge of his duties

with the United Nations.
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REGULATION 8

Any member of the staff who becomes a candidate for a

public office of a political character shall resign from the

Secretariat.

REGULATION 9

No member of the staff shall accept any honour, decoration,

favour, gift
or fee from any Government or from any other

source external to the Organisation during the period of his

appointment, except for war services.

REGULATION 10

Men and women are equally eligible
for all posts in the

Secretariat.

REGULATION n
So far as practicable, appointments to posts in the Secre-

tariat shall be made on a competitive basis.

REGULATION 12

Persons appointed to permanent posts in the Secretariat

shall serve such probationary period as may be prescribed by
the Secretary-General.

REGULATION 13

The Secretary-General shall provide facilities to train

members of the staff in subjects relating directly or indirectly
to their duties. This training shall apply particularly to

members on probation whose earlier educational opportunities
have been inadequate or whose language qualifications are

deficient.

REGULATION 14
With due regard to the maintenance of the staff on as wide

a geographical basis as possible and without prejudice to the

inflow of fresh talent at the various levels, vacancies shall be

filled by promotion of persons already in the service of the

United Nations in preference to appointments from outside.

This consideration shall also be applied, on a reciprocal basis,

to the specialised agencies brought into relationship with the

Organisation.
REGULATION i

The Secretary-General shall provide machinery through
which members of the staff may participate in the discussion of

questions relating to appointment and promotion.

B. Relationship between the Secretary-General and the Members of the Staff

The Charter does not contain a provision regulating the relationship
between the Secretary-General and the members of the staff. The
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subordination of the latter to the former is established by Regulation i

of the Provisional Staff Regulations which provides :

*

All members of

the staff are subject to the authority of the Secretary-General and are

responsible to him in the exercise of their functions.' In this respect
also Regulation 1 9 of the Provisional Staff Regulations is important :

The Secretary-General may impose disciplinary measures

on members of the staff whose conduct or work is unsatisfactory.
He may discharge a member of the staff who persistently fails

to give satisfactory service. He may summarily dismiss a

member of the staff for serious misconduct.

Regulation 29 authorises the Secretary-General to implement the

Staff Regulations by issuing
'

Staff Rules.' The following Staff Rules

refer to disciplinary measures: 6

RULE 140

(a) The Secretary-General may impose disciplinary mea-

sures on staff members whose conduct is unsatisfactory.

(/>) Disciplinary measures include written censure, sus-

pension without pay, transfer to an inferior post,
dismissal

with regular notice, or summary dismissal.

RULE 141

No staff member shall be subjected to a disciplinary

measure without being given a prior opportunity to state his

case in writing.

RULE 142

If a charge of serious misconduct is made against
a staff

member and the Secretary-General considers that the charge

is prima facie well founded and that the staff member's con-

tinuance in office pending an investigation
of the charge would

prejudice the service, the staff member may be suspended with

or without pay from his functions pending investigation,
the

suspension being without prejudice to the rights
of the staff

member.

Regulation 23 of the Provisional Staff Regulations stipulates

The Secretary-General shall establish administrative

machinery for inquiry and appeal in disciplinary and termination

cases. This machinery shall provide for staff participation.

In this respect the Staff Rules provide :

RULE 135

A Staff Committee, elected by staff members to represent

their views, shall be consulted on general questions relating
to

United Nations Administrative Manual, Vol. 2, pp. 416-431.



312 Organisation of the United Nations

staff administration and welfare. This shall not apply in

emergency situations.

RULE

(a) An Appeals Board shall be established for the purpose
of advising the Secretary-General, with whom the final decision

will rest, with regard to the following appeals by staffmembers :

(i) Appeals against any decision regarding the appli-

cation of the Staff Rules or of established administrative

practices to the termination of appointments ;

(ii) Appeals alleging non-observance of agreed terms

of appointment ;

(iii) Appeals against disciplinary action
;

(iv) Claims for allowances
;

(v) Appeals of such other character as the Secretary-
General may specify.

(fc) The Appeals Board may render advisory opinions on

questions submitted to it by the Secretary-General or by the

Staff Committee with the Secretary-General's approval.

RULE 146

(a) The Appeals Board shall consist of five members having

equal votes, appointed as follows :

(i) A Chairman appointed by the Secretary-General

after consultation with the Staff Committee. One or more
alternate chairmen may be appointed in the same manner

;

(ii) Two members appointed by the Secretary-General ;

(iii) Two members representing the staff.

(b) The two members representing the staff ((iii) above)
shall be drawn from a panel organised in three groups . . .

'(c) A Secretary, having no vote, shall be appointed by the

Secretary-General to the Appeals Board.

RULE 147

Unless the staffmember appealing to the Board objects, the

Staff Committee shall have the right to have a representative

present at all sessions of the Board at which the representatives
of the parties interested in the case may be present.

RULE 148

(a) The Secretary-General shall prescribe the procedure
for

filing appeals.

(b) The Appeals Board shall regulate its own procedure.
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C. Contractual Character

The relationship between the Organisation and the members of the

Secretariat has the character of a contract. This is expressly provided
for in Chapter 7 of the Resolution of the General Assembly on the

Organisation of the Secretariat with respect to the members of the

staff. But it is true also with respect to the relationship between the

Secretary-General and the Organisation.

As to the members of the staff, Staff Rule 63 provides:

Upon appointment every staff member shall receive a letter

ofappointment signed by the Secretary-General or his authorised

representative.

The letter of appointment shall have full force and effect when it has

been signed by the staff member. 7 The rules laid down in the

Charter, the Staff Regulations and Staff Rules, determining the

relationship between the United Nations on the one hand, the

Secretary-General and the members of his staff on the other hand

(including the provisions concerning disciplinary measures) must be

implied in the contract entered into with these officials in order to be

binding upon the contracting parties. The United Nations has not

the power to establish, by a unilateral act, duties and
rights of indi-

viduals in their relation to the United Nations.

A contract is a
legal transaction, and the duties and

rights created

by this transaction are
legal duties and legal rights only if the contract

is concluded under a positive legal
order which provides for enforce-

ment of the contract. The Charter, which is part of international law,

authorises certain organs of the United Nations to enter into contracts

with private individuals
;
but neither the Charter nor general interna-

tional law provides for enforcement of these contracts in case of non-

fulfilment on the part of one of the contracting parties. These

contracts are legally
enforceable only if concluded on the basis of a

national
legal order.

In this respect Article 104 of the Charter applies. This Article

imposes upon the Members the obligation to confer upon the Organisa-
tion

'

such
legal capacity as may be necessary for the exercise of its

functions and the fulfilment of its purposes.' At its 3ist plenary

meeting, the General Assembly adopted a resolution by which the text

of a general Convention on the privileges and immunities of the

United Nations was approved, to be concluded with the Member states

on the basis of Articles 104 and 105 of the Charter. 8
According to

Article i of this Convention, the United Nations shall possess juridical

personality. It shall have the capacity to contract and to institute legal

proceedings. That a Member state confers upon the United Nations

the
legal capacity to contract means that it confers upon the Organisation

7 United Nations Administrative Manual, Vol. 2, p. 184.
8 Resolutions adopted by the General Assembly (Doc. A/4, pp. J j ff.).
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the capacity to enter into contracts under the Member state's

national law. The Headquarters Agreement between the United

Nations and the United States of America, signed at Lake Success,

June 26, 1947," provides in Article 3, Section 7, that
*

the federal,

state and local law of the United States of America shall apply within

the headquarters district.' To the contracts concluded by the

United Nations with the members of the Secretariat on the territory of

a Member state, and especially on the territory of the United States,

the national law of this state is in principle applicable . But another

question is to what extent the jurisdiction of the national courts and

enforcement through the executive power of the territorial state is

restricted by the immunities this state is obliged to grant to the

Organisation and its officials under Article ior, of the Charter.

D. Privileges and Immunities

Under Article II, Section 2, of the Convention on the privileges and

immunities of the United Nations the Organisation, its property and

assets wherever located and by whomsoever held
'

shall enjoy immunity
from every form of legal process except in so far as, in any particular

case, it has expressly waived its immunity. It is, however, understood

that no waiver of immunity shall extend to any measure of execution.'

Consequently, the Organisation is not suable at all, except its

immunity has been waived. But which organ of the United Nations is

competent to waive the immunity of the Organisation ? The Charter

does not answer this question. As to the officials, Article of the

Convention on the privileges and immunities of the United Nations

provides :

SECTION 17

The Secretary-General will specify the categories of officials

to which the provisions of this Article and Article 7 shall

apply. He shall submit these categories to the General

Assembly. Thereafter these categories shall be communicated
to the Governments of all Members. The names of the

officials included in these categories shall from time to time

be made known to the Governments of Members. 1

* Resolutions adopted by the General Assembly (Doc. A/f 19, pp. 92 ff.).

1 At its joth meeting on December 7, 1946, the General Assembly adopted the

following resolution :

The General Assembly

Having considered the proposal of the Secretary-General that, in

accordance with Section 1 7 of Article $ of the Convention on the Privileges
and Immunities of the United Nations, the categories of officials to which
the provisions of Articles $ and 7 shall apply should include all members of

the staff of the United Nations, with the exception of those who are recruited

locally and are
assigned to hourly rates

;

Approves the granting of the
privileges and immunities referred to in

Articles 5 and 7 of the Convention on the Privileges and Immunities of the
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SECTION 18

Officials of the United Nations shall :

(a) be immune from
legal process in respect of words

spoken or written and all acts performed by them in their

official capacity;

(fc) be exempt from taxation on the salaries and emoluments

paid to them by the United Nations
;

(c) be immune from national service obligations ;

(d) be immune, together with their spouses and relatives

dependent on them, from immigration restrictions and alien

registration ;

(e) be accorded the same privileges in respect of exchange
facilities as are accorded to the officials of comparable ranks

forming part of diplomatic missions to the government
concerned

;

(J) be given, together with their spouses and relatives

dependent on them, the same repatriation facilities in time of

international crisis as diplomatic envoys;

(g) have the right to import free of duty their furniture and

effects at the time of first taking up their post in the country in

question.
SECTION 19

In addition to the immunities and privileges specified in

Section 18, the Secretary-General and all Assistant Secretaries-

General shall be accorded in respect of themselves, their

spouses and minor children, the privileges and immunities,

exemptions and facilities accorded to diplomatic envoys, in

accordance with international law.

SECTION 20

Privileges and immunities are granted to officials in the

interests of the United Nations and not for the personal benefit

of the individuals themselves. The Secretary-General shall

have the right and the duty to waive immunity of any official in

any case where, in his opinion, the immunity would impede
the course ofjustice and can be waived without prejudice to the

interests of the United Nations. In the case of the Secretary-

General, the Security Council shall have the right to waive

immunity.
SECTION 21

The United Nations shall co-operate at all times with the

appropriate authorities of Members to facilitate the proper

United Nations, adopted by the General Assembly on 1 3 February, 1946, to

all members of the staff of the United Nations, with the exception of those

who are recruited locally and are assigned to hourly rates. (Doc.

A/64/Add. i, p. 139.)
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administration of justice, secure the observance of police

regulations, and prevent the occurrence of any abuse in

connection with the privileges,
immunities and facilities

mentioned in this Article.

Only the Secretary-General and all Assistant Secretaries-General

shajl enjoy full diplomatic immunities. 2 In case of disputes arising out

of employment contracts they are suable only if their immunity is

waived. Other members of the Secretariat are suable
;

the wording
of Section 1 8 (a) does not apply to employment contracts since the

conclusion of such contract is not an act which the appointee performs
in his official capacity ;

it is the basis of its official capacity.

Article 8, Section 29, provides:

The United Nations shall make provisions for appropriate
modes of settlement of:

(a) disputes arising out of contracts or other disputes
of a private law character, to which the United Nations is

a party;

(fc) disputes involving any official of the United Nations

who by reason of his official position enjoys immunity, if

immunity has not been waived by the Secretary-General.

The provisions of this Section are not very clear. Does clause (a)

refer to disputes arising
out of employment contracts with officials,

2 Article 7 provides:
SECTION 24

The United Nations may issue United Nations laissez-passer to its officials.

These laissez-passer shall be recognised and accepted as valid travel documents,

by the authorities of Members, taking into account the provisions of

Section 2y.

SECTION 2j

Applications for visas (where required) from the holders of United

Nations laissez-passer, when accompanied by a certificate that they are

travelling on the business of the United Nations, shall be dealt with as

speedily as possible. In addition, such persons shall be granted facilities for

speedy travel.

SECTION 26

Similar facilities to those specified in Section 2; shall be accorded to

experts and other persons who, though not the holders of United Nations

laissez-passer, have a certificate that they are travelling on the business of the

United Nations.

SECTION 27
The Secretary-General, Assistant Secretaries-General and Directors

travelling on United Nations
laissez-passer on the business of the United

Nations shall be granted the same facilities as are accorded to diplomatic

envoys.
SECTION 28

The provisions of this Article may be applied to the comparable officials

of specialised agencies if the agreements for relationship made under

Article 63 of the Charter so provide.
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that is to say,
are these contracts and consequently the disputes arising

out of them considered to be of a private law character ? If they are

supposed to be of a public law character, does clause (b) refer to them ?

Clause (b) refers only to disputes involving officials whose immunity
can be waived by the Secretary-General. Why does clause (b) not

refer to disputes involving the Secretary-General if his immunity has

not been waived by the Security Council ?

Another question is whether the provision of Section 29, clause (a),

intends to substitute for the jurisdiction of the territorially competent
national Courts the jurisdiction of agencies established by the United

Nations for the settlement of the disputes referred to in Section 29;
that is to say, whether Section 29, clause (a), imposes upon the

contracting states the obligation to recognise the exemption of these

disputes from their jurisdiction ? If the provision of Section 29,

clause (a), shall not have this effect, why should it be inserted into a

treaty between the United Nations and the Member states ? As to the

disputes referred to in Section 29, clause (fc), the same question arises.

If immunity of the official involved in the dispute" is not waived, the

jurisdiction of the Member state concerned is excluded. Why insert

this provision into a treaty with Member states if by this provision no

obligation is imposed and no right is conferred upon the Member
state ? Besides, it should be noted that immunity of an official for acts

that he performs in his official position is immunity for acts imputable
to the Organisation, and hence not a privilege of the official but a

privilege of the United Nations, established by Article 2, Section 2, of

the Convention.

Under the Covenant of the League of Nations an Administrative

Tribunal was established 3
competent to decide on

'

complaints

alleging non-observance, in substance or form, of the terms of

appointment of officials of the Secretariat or of the International

Labour Organisation, and of such provisions of the Staff Regulations
as are applicable to the case.' Its activity was generally recognised
as

satisfactory. Paragraph 1 1 of the Resolution of the General

Assembly concerning the Organisation of the Secretariat authorises

the Secretary-General to appoint a small advisory committee, possibly

including representatives of the staff, to draft a
'

Statute for an

administrative Tribunal
'

to be submitted to the Second Part of the

First Session of the General Assembly. This advisory committee

prepared a draft Statute which was submitted to the Assembly,

which, however, resolved to postpone the decision in this matter.

Afterwards the above-mentioned Appeals Board was established. The

Board has the power
'

of advising the Secretary-General, with whom
final decision will rest,' with regard to appeals by members of the

8 The Statute of the Administrative Tribunal was adopted by the Assembly of the

League of Nations at its 8th ordinary session by a resolution of September 26, 1917-

Official Journal, 927, Special Supplement, No. $j, p. 18.
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staff
'

alleging non-observance of agreed terms of appointment
'

(Rule i 4J (a) (ii)).

E. Private or Public Law ?

The question whether the relationship between an international

organisation and its official, established by an employment contract, is

of private or public law character has been examined with respect to

the League of Nations by a Committee of Jurists appointed by the

Council of the League in 192$. The Committee declared the relation,
'

being connected with public employment,'
'

cannot be judged

purely according to the principles of private law and civil legislation
but must be considered mainly in the light of the principles of public
law and administrative legislation.'

4 The differentiation between

public and private law is highly problematical and justified only in so

far as based on positive provisions of a legal order. Contracts of

public law are considered to differ from contracts of private law

because one party to the contract, the state, is at the same time the

maker of the law under which the contract is concluded. But a

difference actually exists only in so far as the law treats certain (not all)

contracts to which the state is a party in another way than contracts to

which only private persons are parties . Since an international organisa-

tion, such as the United Nations, has no
legislative power with respect

to employment contracts, contracts to which such an international

organisation is a party can be classified as contracts of public law only

by analogy. The Committee of Jurists appointed by the Council of the

League of Nations stated :

'

Relations connected with public employ-
ment are always governed by the exigencies of the public interest, to

which the private and personal interests of the officials must necessarily

give way.' It may be that the national legal order under which an

employment contract with the United Nations has been concluded,

contains such a provision with reference to employment contracts to

which the state is a party. But there is no provision in the Charter or

the regulations established on the basis of the Charter determining the

relation between the United Nations and its officials, which as

implied in the employment contract justifies an interpretation

according to which the interest of one contracting party namely, the

official must always give way to that of the other party, the United

Nations.

4 Official Journal, 925, p. 1443.



CHAPTER 12

REGIONAL ARRANGEMENTS

i. REGIONAL ORGANISATION

A. Arrangements and Agencies

JUST as tHe Covenant in Article 1 1 authorised the Members of the

League to enter
'

regional understandings
' '

for securing the mainten-
ance of the

Jjeace,'
1 the Charter permits in Article $TL

'

regional

arrangements
'

for dealing with matters
'

relating to the maintenance
of international peace and security.' Like the League of Nations, the

United Natiotis does riot claim to be the only and exclusive organisation
of its Members for the maintenance of peace. For this purpose the

states, Members of the United Nations, are authorised by the Charter

to establish regional organisations which may work as organs of the

total organisation.
*

Article 52, paragraph i, stipulates:

Nothing in the present Charter precludes the existence of

regional arrangements or agencies for dealing with such matter

relating to the maintenance of international peace and security
as are appropriate for regional action, provided that such

arrangements or agencies and their activities are consistent with

the Purposes and Principles of the United Nations.

Regional arrangements are treaties which have a regional character.

Regional agencies are international agencies established by regional

arrangements. The phrase
'

regional arrangements or agencies
'

is not

quite correct. Regional agencies can be established only by regional

arrangements. What is meant by the phrase is : regional arrangements

by which regional action is provided for to be performed through

special agencies, and regional arrangements by which regional action is

not provided for to be performed by special agencies but by the

contracting states themselves. Literally interp reted, the term
4

regional
'

means : pertaining to a
'

region,' that is to say, to a certain

territory. Regional arrangements are treaties concluded by states

which are in a relation of geographical propinquity. As used in

Chapter VIII of the Charter which bears the heading :

'

Regional

Arrangements
'

(without reference to regional
4

agencies '), the term
'

regional
'

has also the connotation of
'

partial,'
that is to say,

treaties

1 Article 1 1 of the Covenant runs as follows :

Nothing in this Covenant shall be deemed to affect the validity of

international engagements, such as treaties of arbitration or regional

understandings like the Monroe doctrine, for securing the maintenance

of peace.
* Cf. supra, p. 145.

( 319 )
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concluded only by a part of the Members of the United Nations, and,

hence, constituting only partial communities as compared with the

total community : the United Nations. It stands to reason that such

treaties are concluded to satisfy certain common interests of the

contracting parties. The community of interests may but need not

necessarily be based on their geographical propinquity. There is

good reason to assume that, according to the intention of the framers

of the Charter, the meaning of the term
'

regional arrangements
'

is

wider than that of treaties concluded by neighbouring states. 3 In

Article 53 the term is used to cover any treaty concluded by some
Members for action against enemy states under Article 107 or against
renewal of aggressive policy on the part of any enemy state, without

regard to geographical situation of the states parties to the treaty. The
intended meaning of the term

'

regional arrangements
'

is treaties

concluded by some, not by all, Members of the United Nations.

It might seem that the regional arrangements referred to in

Chapter VIII are intended to mean treaties concluded only by Members
of the United Nations. For paragraph 2 of Article 2 expressly refers

to Members of the United Nations. But the wording of paragraph i

does not exclude treaties concluded by Members with non-members.

This provision refers to
'

regional arrangements,' not to regional

arrangements
'

among Members.' 4

B. Matters Appropriatefor Regional Action

Article 52, paragraph i, refers to regional arrangements for dealing
with matters

*

relating to the maintenance of international peace and

3 At the jth meeting of Committee 4 to Commission III of the San Francisco Confer-

ence the following amendment suggested by the Egyptian delegation was discussed :

'

There shall be considered as regional arrangements organisations of a permanent
nature grouping in given geographical area several countries which, by reason of

their proximity, community of interests or cultural, linguistic,
historical or

spiritual affinities, make themselves jointly responsible for the peaceful settlement

of any disputes which may arise between them and for the maintenance of peace
and security in their region, as well as for the safeguarding of their interests and the

development of their economic and cultural relations.' The Egyptian delegate
'

observed that
regional arrangements are not intended solely to guard against

aggression but to serve wider purposes also, such as the promotion of social and

economic co-operation. In the Egyptian view it was of the essence of a regional

arrangement that it should be of a permanent nature.' The delegate of the United

States replied :

'

that the question of defining the term
' '

regional arrangement
had already been fully debated, and the decision had been reached that reliance

should be placed upon the general terms of the Charter. While the language
submitted by the delegate of Egypt clearly defined obvious legitimate and eligible

factors for a regional arrangement, it was probable that it failed to cover all the

situations which might be embraced by regional arrangements. The attempt to

enter into definitions would entail indefinite discussion and interminable delays.'

(U.N.C.I.O. Doc. 889, UI/4/I2, p. i
; 3 , IH/4/A/9, P- 3-)

* The Arab League and the North Atlantic Treaty are regional arrangements to which

also non-MeAnbers are parties. Cf. supra, p. 8j.
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security,' that means treaties which have the same purpose as the

Charter. But not to all such arrangements ; only to those for dealing
with

'

such matters
'

relating to the maintenance of international peace
and security

'

as are appropriate for regional action.' Here the

question arises : who is competent to decide the appropriateness of a

regional action ? Since the Charter does not authorise a special organ
of the United Nations, the Members concerned seem to have the power
of deciding this question. However, some regional actions are

recognised as appropriate by the Charter itself: pacific settlement of

disputes, in Article 52, paragraphs 2 and 3 ;
enforcement action under

the authority of the Security Council
;
measures against enemy states

under Article 107 and action against the renewal of aggressive policy
on the part of any enemy state in Article $3, paragraph i. But the

language of Article 2 does not exclude the interpretation that also

other purposes are appropriate for regional action, and that regional

arrangements which provide for other actions than those referred to in

Chapter VIII are covered by the provision of paragraph i .
6

C. Compatibility oj Regional Arrangements with the Charter

Article 2, paragraph i, stipulates that the validity of the regional

arrangements determined in this paragraph is not precluded by the

6 The Drafting Sub-committee H/3/A of the San Francisco Conference considered
'

whether specific provision should be included in the Charter for making regional
forms of co-operation in social, economic, and related fields consistent with the

purposes of economic and social co-operation set forth in Chapter IX. It had been

considered, however, in view of the paragraph [Article 56] pledging the members
of the Organisation to take- joint and separate action in co-operation with the

Organisation for the achievement of these purposes, that it would be unnecessary
to include any specific provision of this sort.' (U.N.C.I.O. Doc. 780/11/3/53, p. 3.)

A regional arrangetnent not only for the purposes expressly determined in

Chapter VIII of the Charter is the Five Power Pact, signed at Brussels March 1 7 ,
1 948 ,

by Belgium, France, Luxembourg, the Netherlands, and Great Britain. The

preamble determines the purposes of the treaty as follows :

To reaffirm their faith in fundamental human rights,
in the dignity and

worth of the human person and in other ideals proclaimed in the Charter of

the United Nations;

To
fortify and preserve the principles of democracy, personal freedom

and political liberty, the constitutional traditions and the rule of law which

are their common heritage;
To strengthen, with these aims in view, the economic, social and cultural

ties by which they are already united;

To co-operate loyally and to co-ordinate their efforts to create in

Western Europe a firm basis for European economic recovery;
To afford assistance to each other, in accordance with the Charter of the

United Nations, in maintaining international peace and security and in

resisting any policy of aggression;
To take such steps as may be held necessary in the event of a renewal by

Germany of a policy of aggression;
To associate progressively in the pursuance of these aims other states

inspired by the same ideals and animated by the like determination :

K. 21
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Charter provided that such arrangements are consistent with the terms

of Articles i and 2 of the Charter, This is, correctly formulated, the

meaning of the phrase :

'

Nothing in the present Charter precludes the

Desiring for these purposes to conclude a treaty for collaboration in

economic, social and cultural matters and for collective self-defence . . .

Articles i, 2 and 3, provide:
ARTICLE i

Convinced of the close community of their interests and of the necessity
of uniting in order to promote the economic recovery of Europe, the high

contracting parties will so organise and co-ordinate their economic activities

as to produce the best possible results, by the elimination of conflict in their

economic policies, the co-ordination of production and development of

commercial exchanges.
The co-operation provided for in the preceding paragraph, which will

be effected through the consultative council referred to in Article 7 as well

as through other bodies, shall not involve any duplication of, or prejudice

to, the work of other economic organisations in which the high contracting

parties are or may be represented but shall on the contrary, assist the work
of those organisations.

ARTICLE 2

The high contracting parties will make every effort in common, both by
direct consultation and in specialised agencies, to promote the attainment of

a higher standard of living by their peoples and to develop on corresponding
lines the social and other related services of their countries. The high

contracting parties will consult with the object of achieving the earliest

possible application of the recommendations ofimmediate practical interest

relating to social matters, adopted with their approval in the specialised

agencies. They will endeavour to conclude as soon as possible conventions

with others in the sphere of social security.

ARTICLE 3

The high contracting parties will make every effort in common to lead

their peoples toward better understanding of the principles which form the

basis of their common civilisation and to promote cultural exchanges by
conventions between themselves or by other means.

Also the Charter of the Organisation of American States,, established at Bogota
Conference March 30 May 2, 1948, is a regional arrangement within the meaning
of Article $2 of the Charter. Article i of this Charter provides:

The American States establish by this Charter the international organisa-
tion that they have developed to achieve an order of peace and justice, to

promote their solidarity, to strengthen their collaboration, and to defend

their sovereignty, their territorial integrity and their independence. Within

the United Nations, the Organisation of American States is a regional agency.
The purposes of this regional arrangement are defined in Article 4 :

The Organisation of American States, in order to put into practice the

principles on which it is founded and to fulfil its regional obligations under

the Charter ofthe United Nations, proclaims the following essentialpurposes :

(a) To strengthen the peace and security of the continent ;

(fc) To prevent possible causes of difficulties and to ensure the pacific

settlement of disputes that may arise among the Member States ;

(c) To provide for common action on the part of those States in the

event of aggression ;

(d) To seek the solution of political, juridical and economic problems
that may arise among them

;
and
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existence of regional arrangements or agencies . . . provided that

such arrangements or agencies and their activities are consistent with

the Purposes and Principles of the United Nations.' Provisions of a

treaty, such as the Charter, are norms and norms can
'

preclude
'

only
the

'

existence,' that is the validity of other norms, especially of other

treaty provisions, including provisions by which agencies are established

and authorised to perform certain activities; but norms cannot

preclude the existence of facts such as agencies or their actual activities.

The term
'

existence
'

probably has been chosen in order to cover not

only regional arrangements entered into after the Charter has come
into force but also regional arrangements which were in existence

before this date, as the treaty constituting the League of the Arab
States which was signed at Cairo on March 22,1 94^, and which came
into

'

existence
'

on May 10, 1945.
What does it mean that the provisions of the Charter do not

preclude the validity of certain regional arrangements provided that

they are consistent with certain provisions of the Charter ? If the

meaning of this statement is only that such arrangements are not

invalidated by the Charter, it is superfluous. That the
validity of

treaties concluded by parties to the Charter is not affected by the

Charter if these treaties are consistent with the Charter stands to

reason and does not need an express provision in the Charter. The

meaning of Article 2, paragraph i
, however, may be that the Members

of the United Nations are authorised to conclude the regional arrange-
ments referred to in this Article. Such authorisation was necessary

only if the Charter would contain a general provision by which the

Members are prohibited to enter into treaties for the maintenance of

international peace and security, that is to say, if the Charter would
establish a monopoly of the United Nations for the maintenance of

international peace and security, excluding any other treaty concluded

by Members for this purpose. Then, a special provision establishing
a restriction to this monopoly in permitting certain regional arrange-
ments for the maintenance of international peace and security was

necessary. The Charter, however, does not establish such monopoly
of the United Nations. It even does not forbid the Members to

conclude treaties inconsistent with the Charter. In contradistinction

to the Covenant of the League of Nations which obligates the Members
not to enter into future engagements inconsistent with the Covenant

and to take steps to procure their release from previously assumed

(e) To promote, by co-operative action, their economic, social and

cultural development.

Consistency with the Charter of the United Nations is emphasised in Article 102 :

None of the provisions of this Charter shall be construed as impairing
the rights and obligations of the Member States under the Charter of the

United Nations.

As to regional arrangements for the purpose of defence against armed attack, cf.

infra, pp. 791 ff.

21 (2)
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obligations, Article 103 of the Charter only provides that in case of

conflict between obligations under the Charter and other obligations
of the Members the former shall prevail.

6 Hence an authorisation to

conclude regional arrangements consistent with the Charter or with

special provisions of the Charter is completely redundant.

However, the provision that certain arrangements if consistent

with Articles i and 2 of the Charter are not precluded may have not

only a negative but also a positive meaning. Although it probably does

not correspond to the intention of the legislator, Article $2, para-

graph i
, might be interpreted to mean that the regional arrangements

referred to in Article 2, paragraph i, if inconsistent with the terms

of Articles i and 2
,
are precluded by the Charter, that is to say, are

to be considered as invalidated by the Charter, whether they have been

entered into before or after the Charter has come into force. If

interpreted in this way, Article 52, paragraph i, would be not quite
consistent with Article 103. The jformer would have in a certain

respect a narrower, in another respect a wider, scope than the latter.

Article 52, paragraph i, refers only to Articles i and 2 of the Charter

(Purposes and Principles); Article 103, to the whole Charter;

Article 52, paragraph i, to all terms of Articles i and 2
;

Article 103,

only to those establishing obligations. If this interpretation is

accepted, Article 52, paragraph i, invalidates not only regional

arrangements entered into for the maintenance of
'

international

peace and security
'

inconsistent with the terms of Articles i and 2 of

the Charter, but also regional arrangements which deal with matters

relating to the maintenance of international peace and security not

appropriate for regional action, even if not inconsistent with the terms

of Articles i and 2 of the Charter. Then, and only then, the question
becomes important : who is competent to decide the appropriateness
of regional action as provided by regional arrangements ?

2. SPECIAL COMPETENCE OF THE REGIONAL ORGANISATIONS

A. Settlement of Local Disputes

The Charter confers certain functions upon regional organisations, that

is to say, upon the regional community constituted by the regional

arrangement or upon the special organ (agency) established by the

regional arrangement. In this respect Article 52, paragraphs 2 to 4,

comes into consideration:

2. The Members of the United Nations entering into such

arrangements or constituting such agencies shall make every
effort to achieve pacific settlement of local disputes through
such regional arrangements or by such regional agencies before

referring them to the Security Council.

* Cf. supra, pp. 1 1 1 ff.
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3. The Security Council shall encourage the development
of pacific settlement of local disputes through such regional

arrangements or by such regional agencies either on the

initiative of the states concerned or by reference from the

Security Council.

4. This Article in no way impairs the application of

Articles 34 and 35.

The phrases in paragraphs 2 and 3 :

'

. . . entering into such arrange-
ments or constituting such agencies ... ', and

'

. . . through such

regional arrangements or by such regional agencies . . .

' show the

same defect as the analogous formulas in paragraph i. Regional

agencies can be constituted only by regional arrangements and if a

dispute is settled through a regional agency it is indirectly also

settled through the arrangement by which the agency has been

constituted.

Paragraphs 2, 3 and 4, of Article 2, confer upon regional organisa-
tions the function of pacific settlement of local disputes. According
to the wording of these paragraphs it is a function conferred upon all

regional arrangements.
7 This is not consistent with paragraph i

7 The Five Power Pact ofBrussels provides with respect to settlement of local disputes :

ARTICLE 8

In pursuance of their determination to settle disputes only by peaceful

means, the high contracting parties will apply to disputes between themselves

the following provisions :

The high contracting parties will, while the present treaty remains in

force, settle all disputes falling
within the scope of Article 36, paragraph 2,

of the Statute of the International Court of Justice, by referring them to the

court, subject only, in the case of each of them, to any reservation already
made by that party when accepting this clause for compulsory jurisdiction to

the extent that that party may maintain the reservation.

In addition, the high contracting parties will submit to conciliation all

disputes outside the scope of Article 36, paragraph 2, of the Statute of the

International Court of Justice. In the case of a mixed dispute involving both

questions for which conciliation is appropriate and other questions for which

judicial settlement is appropriate, any party to the dispute shall have the right
to insist that the judicial settlement of the

legal questions shall precede
conciliation. The preceding provisions of this article in no way affect the

application of relevant provisions or agreements prescribing some other

method of pacific settlement.

The Charter of the Organisation of American States contains the following provisions

concerning settlement of local disputes :

ARTICLE 20

All international disputes that may arise between American States shall

be submitted to the peaceful procedures set forth in this Charter, before

being referred to the Security Council of the United Nations.

ARTICLE 21

The following are peaceful procedures : direct negotiation, good offices,

mediation, investigation and conciliation, judicial settlement, arbitration,
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which authorises the establishment of regional arrangements for other

purposes than for the settlement of local disputes. According to

paragraph 2
,
the Members of the United Nations which are members of

a regional organisation
'

shall,' i.e., are obliged to
* make every effort

to achieve pacific settlement of local disputes
'

through their regional

organisation. This provision and the provisions of paragraphs 3 and 4
are paralleled by the provisions of Chapter VI of the Charter. The

relationship between Article $2 and Chapter VI of the Charter shall be

discussed in the chapter of this study dealing with the settlement of

disputes.
8

B. Enforcement Actions

Regional organisations may act as organs of the United Nations not

only in settling local disputes, but also in taking enforcement actionO A O
under the authority of the Security Council. In this respect Article 53

stipulates :

i. The Security Council shall, where appropriate, utilise

such regional arrangements or agencies for enforcement action

under its authority. But no enforcement action shall be taken

under regional arrangements or by regional agencies without

the authorisation of the Security Council, with the exception
of measures against any enemy state, as defined in paragraph 2

of this Article, provided for pursuant to Article 107 or in

regional arrangements directed against renewal of aggressive

policy on the part of any such state, until such time as the

Organisation may, on request of the Governments concerned,
be charged with the responsibility for preventing further

aggression by such a state.

and those which the parties to the dispute may especially agree upon at any
time.

ARTICLE 22

In the event that a dispute arises between two or more American States

which, in the opinion of one of them, cannot be settled through the usual

diplomatic channels, the Parties shall agree on some other peaceful procedure
that will enable them to reach a solution.

ARTICLE 23
A special treaty will establish adequate procedures for the pacific settle-

ment of disputes and will determine the appropriate means for their

application, so that no dispute between American States shall fail of definitive

settlement within a reasonable period.

Some regional arrangements, as e.g., the North Atlantic Treaty, do not contain

provisions concerning the settlement of local disputes. The provision of Article i

of this Treaty :

' The Parties undertake, as set forth in the Charter of the United

Nations, to settle any international disputes in which they may be involved by peace-
ful means in such a manner that international peace and security, and justice, are not

endangered, and to refrain in their international relations from the threat or use of

force in any manner inconsistent with the purposes of the United Nations,' is only
a repetition of the provisions of Article 2, paragraph 3 and 4, .of the Charter.

a. to/ra, pp. 433 ff.
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2 . The term enemy state as used in paragraph i of this

Article applies to any state which during the Second World
War has been an enemy of any signatory of the present Charter.

To *

utilise regional arrangements or regional agencies for enforcement

action
'

means to utilise the states parties to a regional arrangement
and hence members of a regional organisation either directly, or

indirectly in utilising the agency constituted by a regional arrangement,
for enforcement action. A regional arrangement is a treaty and as

such cannot be utilised for enforcement action.

The provision that the Security Council shall utilise regional

arrangements or agencies for enforcement action presupposes the

provision of Article 2$ obligating the Members to carry out the

decisions of the Security Council, of Article 48 obligating the Members
to carry out the decisions of the Security Council concerning enforce-

ment action directly and through their action in the appropriate
international agencies of which they are members, and of Article 49

obligating the Members to join in affording mutual assistance in

carrying out the measures decided upon by the Security Council. The

Security Council can utilise regional arrangements or regional agencies
for enforcement action insofar as the states parties to such arrangements
are bound by the Charter to execute the decisions of the Security
Council.

The enforcement action referred to in Article 53, paragraph i
, may

be taken to maintain or restore peace within the regional community,
that is to say, against a party to the regional arrangement which is

guilty of a threat to the peace or breach of the peace in relation to

another party to this arrangement. But the wording of Article $3,

paragraph i, does not restrict the Security Council to utilise the

members of a regional organisation or their agency only for enforce-

ment action taken to maintain or restore peace within this organisation.
It may utilise especially regional agencies for enforcement action taken

to maintain or to restore peace wherever a threat to the peace or a

breach of the peace makes such action necessary.
Without authorisation of the Security Council, enforcement actions

under a regional arrangement, and especially by a regional agency, are

permissible in three cases: (a) Enforcement action as a measure

against any enemy state provided for pursuant to Article 107. This

Article permits action in relation to any enemy state taken or authorised

as a result of the Second World War by the Governments having

responsibility for such action. 9 The provision of Article $3 referring
to such action is superfluous. It is covered by Article 107. (b) En-

forcement action provided for in regional arrangements directed

against renewal of aggressive policy on the part of any enemy state

until such time as the Organisation may, on request of the Govern-

ments concerned, be charged^ with the responsibility for preventing

Cf. infra, pp. 80$ ff.
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further aggression by such a state. This provision is a remarkable

extension of the rule laid down in Article 107 by which Members
of the United Nations are released from the obligation to refrain

from the threat or use of force and to settle their disputes by peaceful
means. These provisions shall be discussed in another connection. 1

(c) Enforcement action in the exercise of collective self-defence under

Article i of the Charter. This case is not mentioned in Article 53.

But there can be no doubt that the provision of Article i authorising
collective self-defence constitutes a restriction of the rule laid down
in Article 53 that no enforcement action shall be taken under regional

arrangements or by regional agencies without the authorisation of the

Security Council. Article i provides: 'Nothing in the present
Charter shall impair the inherent right of ... collective self-

defence . . .

'

,
and the right of collective self-defence implying the

right of using force may be organised by regional arrangements.

Article 54 provides :

The Security Council shall at all times be kept fully

informed of activities undertaken or in contemplation under

'regional arrangements or by regional agencies for the mainten-

ance of international peace and security.

This provision imposes upon the Members of the United Nations

in their capacity as parties to regional arrangements and upon the

regional agencies as indirect organs of the United Nations the

obligation to inform the Security Council of their activities undertaken

or in contemplation for the maintenance of international peace and

security. This provision is paralleled by the provision of Article i

that measures taken by Members in the exercise of the right of self-

defence shall be immediately reported to the Security Council. But

the provision of Article 54, goes beyond that of Article i . It refers

not only to measures taken in the exercise of collective self-defence

organised by regional arrangements, but also to other measures taken

under regional arrangements for the maintenance of peace. On the

other hand the provision ofArticle r, i refers expressly only to Members,
whereas Article ^4 refers also to non-members which are parties to

a regional organisation.
2

1 Cf.
infra, pp. 809 ff.

* Cf. Article 5 of the Inter-American Treaty of Reciprocal Assistance, infra, pp. 793 f.

and Article j ofthe Brussels Five Power Treaty, infra, pp. 794 f. Article $, paragraph

2, of the North Atlantic Treaty (cf. infra, pp. "795 f.) in conformity with Article $i

of the Charter contains a provision to the effect that all measures taken as a result

of an armed attack shall immediately be reported to the Security Council. But the

Treaty does not contain an express provision that the Security Council, in conformity
with Article 54, shall be fully informed of other measures taken under this regional

arrangement, especially of the measures stipulated in Article 3 (mutual aid for the

development of the capacity to resist armed attack).



CHAPTER 13

LEGAL STATUS OF THE ORGANISATION

i. GENERAL REMARKS

THE United Nations possesses juridical personality in the field of

international law as well as in the field of the national law of the

Member states. Juridical personality means the capacity of being a

subject of
legal

duties and
legal rights, of performing legal

transactions

and of suing and being sued at law. An international community
possesses juridical personality in the field of international law if the

treaty constituting the community confers upon its organs the

competence to exercise certain functions in relation to the members
and especially the power to enter into international agreements

establishing duties, rights and competences of the community. These

duties, rights and competences are, it is true^ the duties, rights and

competences of the members
; but in a collective way because to be

carried out or exercised through the organs of the community in

accordance with the constituent treaty. Hence the duties, rights and

competences are those of the community and as such different from

the duties, rights
and competences which the members have individually.

Such differentiation, however, is possible only if the community is

centralised, that is to
say,

if the constituent treaty establishes special

organs competent to carry out the duties and exercise the rights and

competences of the community. In carrying out the duties and

exercising the rights and competences of the community the organs
act on behalf of the community, not on behalf of the members. This

is the reason why as pointed out in another connection the wording
of Article 24, paragarph i

, of the Charter, providing that in carrying
out its duties the Security Council acts on behalf of the Members of the

United Nations, is not correct.

The constituent treaty need not expressly confer upon the interna-

tional community juridical personality. The latter is or is not

implied in the substantial provisions of the constituent treaty.

Committee IV/2 of the San Francisco Conference considered it

superfluous to make the international juridical personality of the

Organisation the subject of a text. It assumed that
'

it will be

determined implicitly from the provisions of the Charter taken as a

whole.' 1

However, if the constituent treaty does not contain a provision

conferring expressly upon the community international juridical

1
Report of the Rapporteur of Committee IV/2 (U.N.C.I.O. Doc. 933, 1V/2/42 (2),

p. 8).

( 329 )
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personality, that is to say unrestricted legal capacity under international

law, the community has only those special capacities as conferred upon
it by particular provisions. This is of practical importance for the

legal capacity of concluding treaties, especially treaties with single
states or other international persons, by which the Organisation
assumes specific functions not conferred upon it by its constitution;

and for the
legal capacity of suing and being sued before international

tribunals. At the San Francisco. Conference the Belgian delegation

proposed to insert into the Charter the following provision :

' The
Parties to the present Charter recognise that the Organisation they are

setting up possesses international status, together with the rights this

involves.
' 2 If this proposal had been accepted the Organisation would

have the power to conclude any treaty whatever, especially treaties by
which the Organisation accepts functions not conferred upon it by the

Charter. If the constitution of an international organisation authorises

this organisation in a general way to enter into international agreements
with other persons of international law, the constitution must also

contain a provision determining the organ competent to conclude, on
behalf of the organisation, the agreements. The Charter of the

United Nations neither contains a general provision authorising the

Organisation -to enter into international agreements nor a provision

determining the organ competent to conclude on behalf of the

United Nations such agreements. Consequently the United Nations

has
legally only the power to enter into those international agreements

which it is authorised by special provisions of the Charter to conclude ;

and these agreements are to be concluded, on behalfofthe Organisation,

through the organs determined by these special provisions.
A treaty by which the United Nations assumes functions not

conferred upon it by the Charter is equivalent to an amendment to the

Charter. If the United Nations concludes such a treaty not authorised

by the Charter its constitutionality is highly problematical.
The provisions of the Charter authorising the United Nations to

enter into international agreements are presented in the following
section.

2. INTERNATIONAL AGREEMENTS TO BE CONCLUDED BY THE UNITED
NATIONS (JURIDICAL PERSONALITY OF THE ORGANISATION UNDER
INTERNATIONAL LAW)

Article 26 of the Charter provides that the Security Council shall

formulate
'

plans to be submitted to the Members of the United

Nations for the establishment of a system for the regulation of

armaments .

' When these plans are accepted by the Members towhom
they are submitted, a treaty is established between the United Nations,

represented by the Security Council, and the Member state concerned;

1 U.N.C.I.O. Doc. $24, IV/2/26; cf. also Summary Report of loth meeting of

Committee IV/2 (U.N.C.I.O. Doc. ^54, IV/2/28).
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Article 43 , paragraph 3 ,
authorises the Security Council to conclude

on behalfof the United Nations with Members or
'

groups of Members '

the agreements referred to in Article 43, paragraphs i and 2,

governing the
*

numbers and types of forces
'

to be made available to

the Security Council,
'

their degree of readiness and general location,

and the nature of the facilities and assistance to be provided.'

Paragraph 3 of this Article, it is true, provides that these agreements
shall be. concluded

'

between the Security Council and Members or

between the Security Council and groups of Members '

; but, since

the Security Council is not a juridical person, but merely the organ of

the United Nations as a juridical person, the agreements can be

concluded only between the United Nations, through the Security

Council, and Members or groups of Members. If the
'

groups of

Members '

are not organised and hence have no juridical personality,
the agreement concerned can be concluded only between the United

Nations, through the Security Council, on the one hand, and several

Members, forming an unorganised group. Paragraph 3 expressly

provides that these agreements shall be subject to ratification by the

signatory states in accordance with their respective constitutional

processes. These agreements, too, represent treaties concluded

between the Organisation and its Members
;

Article 53, paragraph i, authorises the Members of the United

Nations which are parties to a regional arrangement, and especially to

a regional arrangement by which regional agencies are established, to

take enforcement action against any enemy state as denned in para-

graph 2 of this Article, without the authorisation of the Security
Council in so far as the regional arrangements are directed against
renewal of aggressive policy on the part of any enemy state

'

until such

time as the Organisation may, on the request of the governments
concerned, be> charged with die responsibility for preventing further

aggression by such a state.
' The Organisation must accept the request

of the governments concerned, in order to be charged with the function

of preventing further aggression by the enemy state. Acceptance of

the request constitutes a treaty. It is by such a treaty concluded

between the Organisation and the Member state concerned that theO
function referred to in Article 53, paragraph i, is transferred to the

Organisation. The Charter does not determine the organ of the

United Nations competent to accept the request; but as no organ
other than the Security Council is competent to take enforcement

action, it is the Security Council through which the Organisation has

to conclude this agreement;

Article 57, paragraph i, provides that specialised agencies shall be

brought into relationship with the United Nations, and Article 63,

paragraph i, authorises the Economic and Social Council to
*

enter

into agreements with any of the agencies referred to in Article 57,

defining the terms on which the agency concerned shall be brought into
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relationship with the United Nations. Such agreements shall be

subject to approval by the General Assembly.' These agreements are

treaties concluded between the United Nations, represented by the

Economic and Social Council and the General Assembly on the one

hand, and the international organisations whose .agencies are brought
into relationship with the United Nations by these agreements, on the

other hand
;

Article 64, paragraph i
,
authorises the Economic and Social Council

to take appropriate steps to obtain regular reports from the specialised

agencies, and to make arrangements with the Members of the United

Nations and with the specialised agencies to obtain reports on the steps
taken to give effect to its own recommendations and to recommenda-
tions on matters

falling
within its competence made by the General

Assembly. The
*

appropriate steps
'

and the
'

arrangements
'

referred to in this paragraph may have the character of international

agreements ;

Article 17, paragraph 3, provides that the General Assembly shall

consider and approve any financial and budgetary arrangements with

specialised agencies referred to in Article 57. These arrangements,
too, may have the character of international agreements concluded

between the United Nations and the international organisation whose

organ the specialised agency is. The Charter does not determine the

organ of the United Nations competent to make the financial and

budgetary arrangements to be approved by the General Assembly.

Upon the analogy of Article 63, paragraph i, it may be assumed that,

according to the intention of the Charter, the Economic and Social

Council is competent to make these financial and budgetary arrange-

ments; they may even be included in the agreements referred to in

Article 63. The same is true with respect to the arrangements which

the Economic and Social Council is authorised by Article 70 to make
*
for representatives of the specialised agencies to participate, without

vote, in its deliberations and in those of the commissions established by
it, and for its representatives to participate in the deliberations of the

specialised agencies
'

;

Articles 7^, 77 and 79, provide for so-called trusteeship agreements

by which certain territories may be placed under the trusteeship

system of the United Nations. These trusteeship agreements are

treaties concluded by the United Nations on the one hand, and the

states competent to dispose of these territories on the other hand. 3

The Charter characterises the function of the United Nations with

respect to these trusteeship agreements as
'

approval.' Under

Article 83, the terms of trusteeship agreements, their alteration or

amendment shall be approved by the Security Council if the trusteeship

agreements refer to strategic areas; under Article 85, the terms of

trusteeship agreements, their alteration or amendment shall be

8 Cf. infra, pp. 578 ff.
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approved by the General Assembly if these agreements refer to areas

not designated as strategic. The United Nations, in approving the

trusteeship agreements through the Security Council or the General

Assembly, becomes a party to these treaties. The Charter authorises

the United Nations to enter into such agreements, and by entering into

these agreements to assume the functions determined by the

agreements ;

Article 105;, paragraph 3, authorises the General Assembly to
'

propose conventions to the Members of the United Nations
'

for the

purpose to determine the details of the application of paragraphs i and

2 of this Article concerning the privileges and immunities which the

Organisation shall enjoy in the territory of each of its Members, and

the privileges and immunities which the representatives ofthe Members
of the United Nations and the officials of the Organisation shall enjoy
as far as such privileges and immunities are necessary for the inde-

pendent exercise of their functions in connection with the Organisation.
It is not expressly stipulated, but it may be assumed, that these

conventions are to be concluded between the United Nations and the

Member states and that the General Assembly is the organ through
which these conventions are to be concluded on behalf ot the

Organisation.

The Charter (including the Statute) contains certain provisions by
which the participation of non-member states in the procedure for the

settlement of disputes by the Security Council or by the General

Assembly, their adherence to the Statute of the Court, their partici-

pation in the election of the members of the Court and in the

procedure for the amendment of the Statute, is made dependent on
certain conditions, determined either directly by the Charter or by an

organ of the United Nations. Thus, Article 32 of the Charter

provides that the Security Council shall lay down such conditions as it

deems just for the participation of a state which is not a Member of the

United Nations in the discussion of the Security Council of a dispute to

which the non-member state is a party. Only if the non-member
state accepts these conditions, can it be invited. If these conditions

are laid down, not in a general way, but in a concrete case for a

particular dispute with respect to a definite non-member state, the

acceptance of these conditions is an agreement between the non-

member state concerned and the Organisation. If the conditions are

laid down in a general way, they constitute legal rules to be applied to

a special case in the same way as a statute is applied. The non-member
state can be invited under Article 3 2 only if it complies with these

objective rules.

Article 3, paragraph 2, provides that a state which is not a

Member of the United Nations may bring to the attention of the

Security Council or of the General Assembly any dispute to which it

is a party
'

if it accepts in advance, for the purposes of the dispute, the

obligations of pacific settlement provided in the present Charter/
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The condition under which the non-member state may bring to the

attention of the Organisation a dispute is directly determined by the

Charter
;

its acceptance on the part of the non-member state is not to

be interpreted as entering into an agreement with the United Nations,

but as compliance with an objective rule of law.

Article 93, paragraph 2, provides that a state which is not a Member
of the United Nations may become a party to the Statute of the

International Court of Justice on conditions to be determined
'

in each

case
'

by the General Assembly upon the recommendation of the

Security Council. If this provision is applied in accordance with its

wording, the conditions must be determined individually with respect
to a definite state which wishes to accede to the Statute, hi accepting
the conditions determined by the General Assembly upon the

recommendation of the Security Council, the state concerned enters

into an agreement with the United Nations.O
Article 4, paragraph 3, of the Statute, provides that the conditions

under which a state which is a party to the present Statute but is not a

Member of the United Nations may participate in electing the members
of the Court

'

shall, in the absence of a special agreement, be laid down

by the General Assembly upon recommendation of the Security
Council.' The provision refers expressly to the possibility of a special

agreement between a definite state and the Organisation. If, however,
the General Assembly upon recommendation of the Security Council

lays down in a general way the conditions under which a non-member
state party to the Statute may participate in electing the members of

the Court, the rules concerned form a part of the law of the United

Nations, and the state, in
fulfilling

these conditions, does not enter into

an agreement with the United Nations. If the conditions referred to

in Article 4, paragraph 3, of the Statute, are laid down individually,

they may be included in the conditions determined under Article 93,

paragraph 2
,
of the Charter.

Article 69 of the Statute provides that the General Assembly upon
recommendation of the Security Council may adopt provisions con-

cerning the participation in the amendment procedure of states which

are parties to the Statute but are not Members of the United Nations.

It seems that by
'

provisions
'

general rules are meant, not individual

conditions determined for the participation of an individual state in the

amendment procedure. Compliance with these provisions has not the

character of entering into an agreement.
Article 28, paragraph 3, of the Charter, provides:

The Security Council may hold meetings at such places
other than the seat of the Organisation as in its judgment will

best facilitate its work.

This provision certainly implies an obligation of any Member of the

United Nations to permit the Security Council to hold meetings on any
Member's territory. Should the Security Council decide to hold

meetings on the territory of a non-member state, an agreement
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between the United Nations represented by the Security Council and

the state concerned is necessary. Article 28, paragraph 3, may be

interpreted to authorise the United Nations to conclude such a treaty

through the Security Council. An analogous interpretation of

Articles 22 and 28 of the Statute is possible in case the Court, or one of

its chambers, should decide to sit and exercise its functions elsewhere

than on the territory of a state party to the Statute.

As a matter of fact the United Nations has entered into international

agreements not authorised by one of the just mentioned provisions, of

the Charter
;

as for instance the agreement concerning the execution

of the transfer to the United Nations of certain Assets of the League of

Nations, signed on July 19, 1946, and the Protocol concerning the

execution of various operations in the transfer to the United Nations of

certain Assets of the League of Nations, signed on August i, 1946, with

the League ofNations ;

4 the Interim Agreement on the
Privileges and

Immunities of the United Nations concluded with the Swiss Federal

Council,
5 and the Agreement concerning the Ariana Site concluded

with the Swiss Confederation;
6 the Headquarter Agreement, signed

on June 26, 1947, with the United States of America;
7

the^agreement
concluded with the contracting parties to the peace treaty with

Italy

by the Security Council's approval of Annexes VI, VII and VIII, of

this treaty, on January 10, I947-
8

As the United Nations is an international juridical person, it may
have the right of active and passive legation. The Charter, however,
does not contain a provision stipulating the exercise of this

right.
*

4 Resolutions adopted by the General Assembly (Doc. A/64/Add. i, pp. 139 ff.).
6 Resolutions adopted by the General Assembly (Doc. A/64/Add. i,p. 194; A.fij,

pp. 1 6
ff.).

This agreement has no basis in Articles 104 and 10^ of the Charter

which refer only to Members of the United Nations. Switzerland is not a Member.

By the resolution of December 14, 1946, the General Assembly approved also

certain arrangements formulated in a letter of October 22,1 946, from the Head of

the Swiss Federal Political Department which contains inter alia under point $ the

following provision :

It is understood, further, that military operations, in case of conflict

between States Members of the United Nations, or between the United

Nations and a third State, will in no case be directed from Swiss Territory.

(Doc. A/iyf, p. 3.)

There is no basis in the Charter for assuming such an obligation.
6 Resolutions adopted by the General Assembly (Doc. A/64/Add. i, p. 194; A/ 17$,

pp. 26 ff.).
7 Resolutions adopted by the General Assembly (Doc. A/$ 19, pp. 91 ff.). Cf. infra,

pp. 3 S<> ff.

8 Cf. infra, pp. 825 ff.

9 The practice has developed of establishing at the seat of the Organisation permanent
missions of Membef states. At its i69th meeting the General Assembly adopted
the following resolutions :

A
The General Assembly,

Considering that, since thS creation of the United Nations, the practice

12



33 6 Organisation of the United Nations

3. JURIDICAL PERSONALITY OF THE ORGANISATION UNDER THE
NATIONAL LAW OF THE MEMBERS

If the United Nations shall possess juridical personality not only in the

field of international but also in the field of national law, the latter

capacity must be conferred upon the Organisation by the law of the

states concerned. For this purpose Article 104 provides:

The Organisation shall enjoy in the territory of each of its

Members such
legal capacity as may be necessary for the

exercise of its functions and the fulfilment of its purposes.

The wording of this provision refers to
'

legal capacity
'

without any
restriction to the field of national law. But it is only with respect to

the
legal capacity under national law that Article 1 04 is necessary, and

has been adopted. The Report of Rapporteur of Committee IV/2 of

the San Francisco Conference 1 contains the- foliowing statement with

respect to Article 104:
'

It is to be noted that this provision is

has developed of establishing, at the seat of the Organisation, permanent
missions of Member States,

Considering that the presence of such permanent missions serves to assist

in the realisation of the purposes and principles of the United Nations and,

in particular, to keep the necessary liaison between the Member States and

the Secretariat in periods between sessions of the different organs of the

United Nations,

Considering that in these circumstances, the generalisation of the

institution of permanent missions can be foreseen and that the submission of

credentials of permanent representatives should be regulated,

Recommends

1 . That the credentials of the permanent representatives shall be issued

either by the head of the State or by the head of the Government or by the

Minister of Foreign Affairs, and shall be transmitted to the Secretary-General ;

2. That the appointments and changes of members of the permanent
missions other than the permanent representative shall be communicated in

writing to the Secretary-General by die head of the mission
;

3 . That the permanent representative in case of temporary absence shall

notify the Secretary-General of the name of the member of the mission

who will perform die duties of head of the mission
;

4. That Member States desiring their permanent representatives to

represent them on one or more of the organs of the United Nations should

specify the organs in the credentials transmitted to the Secretary-General ;

Instructs the Secretary-General to submit, at each regular session of the

General Assembly, a report on the credentials of the permanent repre-
sentatives accredited to the United Nations.

B
The General Assembly

Instructs the Secretary-General to study all questions which may arise

from the institution of permanent missions, including permanent missions

to the European Office of the United Nations, and, if necessary, to report on

this subject to the next regular session of the Genera) Assembly. (Doc.

A/P.V. 169, pp. 32 ff.)

l U.N.C.I.O. Doc. 933, IV/2/42 (2), p. 8.
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conceived in very general terms. It is confined to a statement of the

obligation incumbent upon each member State to act in such a way
that the Organisation enjoys in its territory a juridical status permitting
it to exercise its functions. The Organisation should be capable, in

effect, as regards internal law, of performing the juridical acts

required to put its capacities into operation. The Organisation must

be able, in its own name, to contract, to hold movable and immovable

property, to appear in court. These are only examples. The Com-
mittee has preferred to express no opinion on the procedures of

internal law necessary to assure this result. These procedures may
differ according to the legislation

of each member State. It is

possible that among the majority of them it may be indispensable that

the Organisation be recognised as a juridical personality.'

Article 104 imposes upon the Members the obligation to grant to

the Organisation the legal capacity referred to in this Article. But

according to its wording it does not confer upon the Organisation
the power to exercise this capacity by performing definite

legal
transactions. An express provision to this effect was not superfluous.
Since the framers of the Charter probably did not intend to authorise

the United Nations to perform any legal
transaction whatever, it was

necessary to determine what legal transaction under national law the

Organisation shall be entitled to perform. It was probably intended

to authorise the Organisation to perform all
legal

transactions necessary
to achieve its purposes. If so, it was advisable to insert such a

provision into the Charter.

The
'

Convention on the Privileges and Immunities of the United

Nations
'

adopted by the General Assembly in its resolution of

February 13, 1946,* provides in Article i, Section i :

The United Nations shall possess juridical personality. It

shall have the capacity :

(a) to contract;

(fc)
to acquire and dispose of immovable and movable

property;

(c) to institute
legal proceedings.

4. PRIVILEGES AND IMMUNITIES

The Charter imposes upon the Members not only the obligation to

grant to the Organisation juridical personality in the field of national

law, but also the obligation to grant to the Organisation, to the

representatives of its Members, and to the officials of the Organisation
certain

privileges and immunities. Article 105 provides:

i . The Organisation shall enjoy in the territory of each of

its Members such privileges and immunities as are necessary for

the fulfilment of its purposes.

1 Resolutions adopted by the General Assembly (Doc. A/64, PP- 2 &)
K.
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2 . Representatives of the Members of the United Nations

and officials of the Organisation shall similarly enjoy such

privileges and immunities as are necessary for the independent
exercise of their functions in connection with the Organisation .

3. The General Assembly may make recommendations
with a view to determining the details of the application of

paragraphs i and 2 of this Article or may propose conventions

to the Members of the United Nations for this purpose.

In this respect there exists a difference between the Charter and

the Covenant of the League of Nations which in Article 7, paragraphs
4 and stipulated :

4. Representatives of the Members of the League and

officials of the League when engaged on the business of the

League shall enjoy diplomatic privileges and immunities.

5. The buildings and other property occupied by the

League or its officials or by Representatives attending its

meetings shall be inviolable.

The Covenant provided for
'

diplomatic privileges and immunities,'
whereas the Charter only for

*

such privileges and immunities as are

necessary
'

with respect to the Organisation :

'

for the fulfilment of its

purposes,' with respect to its officials and the representatives of its

Members:
'

for the independent exercise of their functions in

connection with the Organisation.' The Covenant obligated the

Members of the League to grant diplomatic privileges and immunities

to the representatives of the Members and the officials of the League ;

as to the League as such, the Covenant required only inviolability of

the buildings and other property occupied by the League. The
Charter provides that the necessary privileges

and immunities shall be

granted : i . to the Organisation as such
;
and 2 . to the representatives

of its Members and to its officials. By the
'

Organisation
'

referred

to in Article 10^, paragraph i, all organs of the United Nations are to

be understood. The Report of the Rapporteur of Committee IV/2
3

states that the provision of paragraph i
'

covers all the agencies of the

Organisation, that is, the agencies or authorities established by the

Charter, as well as the other bodies and organisms which might

subsequently be established by virtue of the powers conferred by the

Charter.' But the Report adds :

'

those agencies not belonging to the

Organisation, although they may have been brought into connection

or relation with the Organisation through application of the Charter
'

are excluded from the provision. These are the
'

specialised agencies
'

referred to in Article 57 of the Charter. This interpretation of

paragraph i is correct only if the specialised agencies brought into

relationship with the Organisation are not considered to be organs of

* U.N.C.I.O. Doc. 933, IV/2/42 (2), p. 2.

i
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the United Nations. As pointed out,
4
they may be conceived of as

indirect organs of the United Nations, and hence they may claim the

privileges and immunities referred to in Article 10^, paragraph i,

whose wording does not exclude such interpretation. However, the

Convention on the Privileges and Immunities of the United Nations,

adopted by the General Assembly, does not refer to the specialised

agencies. With respect to these agencies the General Assembly

adopted at its 3ist meeting a Resolution on the Co-ordination of the

Privileges and Immunities of the United Nations and the Specialised

Agencies,
6 and at its 12 3rd meeting, a Convention on the Privileges

and Immunities of the Specialised Agencies
'

for acceptance by the

specialised agencies and for accession by all Members of the United

Nations and by any other State member of a specialised agency.'
6

Insofar as by the
'

privileges and immunities
'

referred to in

Article 105, paragraph i, exemption of the United Nations from the

jurisdiction of the Member states is to be understood, it should be

noted that such exemption as privilege of a juristic person necessarily
means exemption of the acts of this juristic person from the jurisdiction
of the states legally bound to grant this privilege. For a juristic

person manifests its legal existence through its acts, and its acts are

performed by individuals in their capacity as organs of the juristic

person. These acts are acts of the juristic person insofar as they are

imputed to the juristic person. Hence exemption of the United

Nations from the jurisdiction of the Member states coincides with

exemption of individuals from the jurisdiction of the Member states

with respect to acts performed by these individuals in their capacity

* Cf. supra, p. 146.
5 Resolutions adopted by the General Assembly (Doc. A/64, P- 33)- Th*s resolution

contains the statement:
'

the General Assembly considers that the privileges and

immunities of the United Nations should be regarded, as a general rule, as a

maximum within which the various specialised agencies should enjoy such privileges
and immunities as the appropriate fulfilment of their respective functions may
require, and that no privileges and immunities which are not really necessary should

be asked for.
'

6 Resolutions adopted by the General Assembly (Doc. A/$i9, pp. 112 ff.). In this

resolution the General Assembly declared that it is
'

desirable that any specialised

agency which is hereafter brought into relationship with the United Nations in

accordance with Article 63 of the Charter should derive its privileges and immunities

exclusively from the said General Convention, with such modifications as may be

necessary to meet the particular requirements of that agency to be contained in an

annex.'

If it is assumed that the specialised agencies are not organs at least indirect

organs of the United Nations, the question arises as to whether the General

Assembly was competent to deal with the privileges
and immunities of these

international organisations. The provisions of Articles j8 and 60 authorising the

Assembly to make recommendations
'

for the co-ordination of the policies
and

activities of the specialised agencies
'

are a rather problematical basis ;
for the

privileges and immunities to be granted to the specialised agencies can hardly be

considered as
'

policies
'

or
'

activities
'

of these agencies.

22(2)
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as organs of the United Nations. Paragraph 2 of Article 105 refers to

the privileges and immunities of individuals in their capacity as
*

representatives of the Members of the United Nations
*

and
'

officials

of die Organisation.' In both capacities these individuals are direct

or indirect organs of the United Nations. But paragraph 2 does not

restrict the privileges and immunities to be granted to the individuals

concerned to the acts which they perform in their capacity as organs
of the United Nations.

'

Functions in connection with the Organisa-
tion

'

are, it is true, in the first place functions of the Organisation,
that is to say functions performed by the individuals concerned in their

capacity as organs of the United Nations. But in order to exercise

these functions independently, privileges and immunities, especially

exemption from the jurisdiction of the Member states may be necessary
with respect to acts which have not the character of acts of the

Organisation, but which are in connection with the official functions

of the individuals concerned. These acts, too, although not imputable
to the Organisation, are covered by the wording of Article 105,

paragraph 2. Acts performed by representatives of Members or

officials of the Organisation in their capacity as private persons which

are in no connection with the Organisation, and that means: in no

connection with the official functions of the individuals as organs of the

United Nations, are not covered by the privileges
and immunities

referred to in Article 10$, paragraph 2.
'

Diplomatic privileges and immunities
'

in the usual sense of this

term, that is to say the privileges and immunities to be granted under

general international law to diplomatic envoys by the receiving state,

imply in the first place exemption from the jurisdiction of the receiving
state with respect to acts performed by the diplomatic envoy in his

capacity as private person. Acts performed in his capacity as organ
of his state are exempt from the jurisdiction of the receiving state

according to another principle of general international law, the rule

that no state has jurisdiction over another state, which necessarily
means : over the acts ofanother state, whether these acts are performed

by diplomatic envoys or by other organs of the state. Article 7,

paragraph 4, of the Covenant, prescribes that representatives of the

Members and officials of the League shall enjoy
'

diplomatic privileges
and immunities

' when engaged on the business ofthe League . That may
mean, that, in the first place, acts performed by these persons in their

capacity as organs of the League shall be exempt from the jurisdiction
of the Member states, and only in the second place also private

acts

performed by them ' when '

i.e., during the time they were engaged
on the business of the League. By granting exemption from the

jurisdiction of the Member states to the official acts of the repre-
sentatives of the Members and officials of the League, this exemption
was granted to the League as such, although the Covenant did not

contain an express provision to this effect. Since the
'

diplomatic

privileges and immunities
'

referred to in Article 7, paragraph 4, were
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intended to cover not only the private acts of the representatives and

officials but also their acts performed in their capacity as organs of the

League, the term had another than its usual meaning. Besides the

privileges and immunities granted to representatives of the Members
and officials of the League could not be

'

diplomatic
'

since these

persons did not exercise diplomatic functions.

In this respect the text of the Charter is more appropriate than that

of the Covenant.

The Charter, however, is not consistent in this point. With

respect to the members of the Court, who are
'

officials
'

of the

Organisation whereas the members of the Permanent Court of

International Justice were not officials of the League Article 19 of

the Statute an integral part of the Charter stipulates that they
'

shall enjoy diplomatic privileges and immunities .

'

This inconsistency

may be explained by the fact that Article 1 9 of the Statute is a literal

copy of the same Article of the old Statute. Article 42, paragraph 3,

of the new Statute, which has no counterpart in the old Statute,

referring to
'

the agents, counsel, and advocates of parties before the

Court, stipulates, in conformity with the formula of Article 105 of the

Charter, that they
'

shall enjoy the privileges and immunities necessary
to the independent exercise of their duties.'

The formula :

*

such privileges and immunities as are necessary
'

for certain purposes requires an authority to determine what is

necessary. The Report of the Rapporteur of Committee IV/2
contains the following statement :

7 ' The draft article proposed by
the Committee does not specify the privileges and immunities respect
for which it imposes on the member states. This has been thought

superfluous. The terms privileges and immunities indicate in a general

way all that could be considered necessary to the realisation of the

purposes of the Organisation, to the free functioning of its organs and

to the independent exercise of the functions and duties of their officials :

exemption from tax, immunity from jurisdiction, facilities fof

communication, inviolability of buildings, properties, and archives,
etc. It would moreover have been impossible to establish a list valid

for all the member states and taking account of the special situation in

which some of them might find themselves by reason of the activities

of the Organisation or of its organs in their territory. But if there is

one certain principle it is that no member state may hinder in any way
the working of the Organisation or take any measures the effect of

which might be to increase its burdens, financial or other.
'

However,
this interpretation of the phrase

'

such privileges and immunities as

are necessary
'

is not authentic, and the Charter does not answer the

question as to who is competent to decide what is
'

necessary.
'

But

Article 105, paragraph 3, provides for
'

recommendations
'

to be made

by the General Assembly
'

with a view to determining the details of

7 U.N.C.I.O. Doc. 933, IV/2/42, p. 3-
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the application of paragraphs i and 2 of this Article
'

of for
'

con-

ventions
'

to be concluded between the Members and the Organisation
for this purpose.

'

Recommendations
'

are not binding, but
'

conventions
'

are. By conventions ratified by Members the
'

neces-

sary
'

privileges and immunities may be determined
;
and

'

diplomatic.'

privileges and immunities may be considered to be necessary. It must

be pointed out that even without any such convention the Members
are obliged by Article 105 to grant to the Organisation, its officials,

and the representative of its Members the
'

necessary
'

privileges and

immunities. Ifno convention exists there is no possibility of imposing

upon a Member a definite interpretation ofthe provisions of Article i o$,

paragraphs i and 2.

The conventions referred to in Article io, paragraph 3, shall deal

as expressly stipulated with the privileges and immunities referred

to in Article 10$, paragraphs i and 2, not with the legal capacity to be

granted to the Organisation under Article 104. But the Convention

on Privileges and Immunities deals not only with the privileges and

immunities referred to in Article 105, paragraphs i and 2, but also

in Article i, Section i, quoted above, with the legal capacity to be

granted to the Organisation under Article 104.

Although the members, the Registrar, and the other officers of the

International Court of Justice
'

the principal judicial organ of the

United Nations
'

(Article 92) are
'

officials of the Organisation,' the

Convention does not refer to these persons, whose privileges and

immunities are regulated by other legal instruments. They will be

discussed in the chapter on Judicial Settlement of Disputes. As to the

privileges and immunities ofthe Organisation the Convention stipulates :

ARTICLE 2

PROPERTY, FUNDS AND ASSETS

SECTION 2

The United Nations, its property and assets wherever

located and by whomsoever held, shall enjoy immunity from

every form of legal process except in so far as in any particular
case it has expressly waived its immunity. It is, however,
understood that no waiver of immunity shall extend to any
measure of execution.

SECTION 3

The premises of the United Nations shall be inviolable.

The property and assets of the United Nations, wherever

located and by whomsoever held, shall be immune from search,

requisition, confiscation, expropriation and any other form of

interference, whether by executive, administrative, judical or

legislative action.
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SECTION 4

The archives of the United Nations, and in general all

documents belonging to it or held by it, shall be inviolable

wherever located.

SECTION $

Without being restricted by financial controls, regulations
or moratoria of any kind,

(a) The United Nations may hold funds, gold or

currency of any kind and operate accounts in any currency ;

(fc)
The United Nations shall be free to transfer its

funds, gold or currency from one country to another or

within any country and to convert any currency held by it

into any other currency.

SECTION 6

In exercising its rights under Section above, the United

Nations shall pay due regard to any representations made by the

Government of any Member in so far as it is considered that

effect can be given to such representations without detriment

to the interests of the United Nations.

SECTION 7

The United Nations, its assets, income and other property
shall be :

(a) exempt from all direct taxes; it is understood,

however, that the United Nations will not claim exemption
from taxes which are, in fact, no more than charges for

public utility
services

;

(/>) exempt from customs duties and prohibitions ind

restrictions on imports and exports in respect of articles

imported or exported by the United Nations for its official

use. It is understood, however, that articles imported
under such exemption will not be sold in the country into

which they were imported except under conditions agreed
with the Government of that country ;

(c) exempt from customs duties and prohibitions
and

restrictions on imports and exports in respect of its

publications.

SECTION 8

While the United Nations will not, as a general rule, claim

exemption from excise duties and from taxes on the sale of

movable and immovable property which form part of the price

to be paid, nevertheless, when the United Nations is making

important purchases for official use of property on which such
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duties and taxes have been charged or are chargeable, Members

will, whenever possible, make appropriate administrative

arrangements for the remission or return of the amount of duty
or tax.

ARTICLE 3

FACILITIES IN RESPECT OF COMMUNICATIONS

SECTION 9

The United Nations shall enjoy in the territory of each

Member for its official communications treatment not less

favourable than that accorded by the Government of that

Member to any other Government, including its diplomatic

mission, in the matter of priorities, rates and taxes on mails,

cables, telegrams, radiograms, telephotos, telephone and other

communications
;
and press rates for information to the press

and radio. No censorship shall be applied to the official

correspondence and other official communications of the

United Nations.

SECTION 10

The United Nations shall have the right to use codes and to

despatch and receive its correspondence by courier or in bags,
which shall have the same immunities and privileges as

diplomatic couriers and bags.

As to the privileges and immunities of the representatives of the

Members the Convention stipulates :

ARTICLE 4

THE REPRESENTATIVES OF MEMBERS

SECTION 1 1

Representatives of Members to the principal and subsidiary

organs of the United Nations and to conferences convened by
the United Nations, shall, while exercising their functions and

during their journey to and from the place of meeting, enjoy
the following privileges and immunities :

(a) immunity from personal arrest or detention and from

seizure of their personal baggage, and, in respect of words

spoken or written and all acts done by them in their

capacity as representatives, immunity from legal process of

every kind
;

(b) inviolability for all papers and documents ;

(c) the right to use codes and to receive papers or

correspondence by courier or in sealed bags ;

(</) exemption in respect of themselves and their
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spouses from immigration restrictions, aliens registration
or national service obligations in the State they are

visiting
or through which they are passing in the exercise of their

functions ;

(e) the same facilities in respect of currency or exchange
restrictions as are accorded to representatives of foreign

governments on temporary official missions
;

(f) the same immunities and facilities in respect of their

personal baggage as are accorded to diplomatic envoys, and

also;

(g) such other
privileges, immunities and facilities, not

inconsistent with the foregoing, as diplomatic envoys enjoy,

except that they shall have no right to claim exemption
from customs duties on goods imported (otherwise than as

part of their personal baggage) or from excise duties or sales

taxes.

SECTION 1 2

In order to secure for the representatives of Members to

the principal and subsidiary organs of the United Nations and to

conferences convened by the United Nations, complete freedom

of speech and independence in the discharge of their duties, the

immunity from
legal process in respect of words spoken or

written and all acts done by them in discharging their duties

shall continue to be accorded, notwithstanding that the persons
concerned are no longer the representatives of Members.

SECTION 13

Where the incidence of any form of taxation depends upon
residence, periods during which the representatives of Members
to the principal and subsidiary organs of the United Nations and

to conferences convened by the United Nations are present in a

State for the discharge of their duties shall not be considered as

period of residence .

SECTION 1 4

Privileges and immunities are accorded to the repre-
sentatives of Members not for the personal benefit of the

individuals themselves, but in order to safeguard the inde-

pendent exercise of their functions in connection with the

United Nations. Consequently a Member not only has the

right but is under a duty to waive the immunity of its repre-
sentative in any case where in the opinion of the Member the

immunity would impede the course of justice, and it can be

waived without prejudice to the purpose for which the

immunity is accorded.
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SECTION 15

The provisions of Sections 1 1
,

1 2 and 1 3 ,
are not applicable

as between a representative and the authorities of the State of

which he is a national or of which he is or has been the

representative.

SECTION 1 6

In this article the expression
'

representatives
'

shall be

deemed to include all delegates, deputy delegates, advisers,

technical experts and secretaries of delegations.

Article 5, dealing with the privileges arid immunities of officials

has been quoted in the chapter on the Secretary-General. In this

connection it should be noted that according to Section 1 9 of Chapter j

of the Convention
'

the Secretary-General and all Assistant Secretaries-

General shall be accorded in respect to themselves, their spouses and

minor children, the privileges and immunities, exemptions and

facilities accorded to diplomatic envoys, in accordance with inter-

national law.' The formula
*

the privileges . . . accorded to

diplomatic envoys in accordance with international law
'

is more
correct than the formula used in the Covenant and the old Statute:
'

diplomatic privileges and immunities.' But the provision of

Section 19 seems to go farther than Article 105, paragraph 2, of the

Charter, which provides that officials of the Organisation (not their

spouses and children) shall enjoy such privileges
and immunities as are

necessary for the independent
'

exercise oftheir functions in connection

with the Organisation.' The
'

privileges
and immunities . . .

accorded to diplomatic envoys
'

imply exemption from the jurisdiction
of the Member states with respect to all private acts of the persons

concerned, also those which have nothing to do with the
'

exercise of

their functions in connection with the Organisation.'
On the other

hand, the officials referred to in Section 1 8 of the Convention shall be

immune only
'

from
legal process in respect ofwords spoken or written

and all acts performed by them in their official capacity,' not with

respect to other acts, even if in connection with their official functions.

If exemption from jurisdiction is restricted to acts performed by
individuals in their capacity as organs of the United Nations, the

question arises who is competent to decide whether an act is or is not

of this character. Since the Convention does not contain a provision
in this respect two interpretations are possible : the Member state the

jurisdiction of which is restricted, through its competent organ ;
or

the United Nations represented, in case of a representative of a

Member, by the organ to which the representative belongs, in case of

an official, by the Secretary-General. The principle of
'

national

discrimination,' that is the rule that exemption from jurisdiction does

not apply in the relation between a state and its own nationals,

stipulated in Article 4, Section i $, with respect to representatives
of
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Members, is not recognised in Article of the Convention with

respect to officials of the Organisation.

Article 6 of the Convention deals with :

'

Experts on Missions for

the United Nations.' Jt runs as follows:

SECTION 22

Experts (other than officials coming within the scope of

Article 5) performing missions for the United Nations shall be

accorded such privileges and immunities as are necessary for the

independent exercise of their functions during the period of

their missions, including the time spent on journeys in

connection with their missions. In particular they shall be

accorded :

(a) immunity from personal arrest or detention and

from seizure of their personal baggage :
r oo o

(b) in respect of words spoken or written and acts done

by them in the course of the performance of their mission,

immunity from legal process of every kind. This immunity
from

legal process shall continue to be accorded notwith-

standing that the persons concerned are no longer employed
on missions for the United Nations

;

(c) inviolability for all papers and documents
;

(d) for the purpose of their communications with the

United Nations, the right to use codes and to receive

papers or correspondence by courier or in sealed bags ;

(e) the same facilities in respect of currency or exchange
restrictions as are accorded to representatives of foreign

governments on temporary official missions
;

(J) the same immunities and facili ties in respect of their

personal baggage as are accorded to diplomatic envoys.

SECTION 23

Privileges and immunities are granted to experts in the

interests of the United Nations and not for the personal
benefit of the individuals themselves. The Secretary-General
shall have the right and the duty to waive the immunity of any

expert in any case where, in his opinion, the immunity would

impede the course of justice and it can be waived without

prejudice to the interests of the United Nations.

Under Article of the Headquarters Agreement the United States

of America grants privileges
and immunities

'

as it accords to diplo-
matic envoys accredited to it

'

to permanent representatives to the

United Nations. This agreement is discussed in the following section.
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. LEGAL STATUS OF THE SEAT OF THE UNITED NATIONS

The United Nations possesses the
legal status of a person of inter-

national law, but it does not possess sovereignty over the territory on
which its seat is to be established.

In contradistinction to the Covenant of the League of Nations, the

Charter, as pointed out, does not determine the seat of the Organisation.
Article 7, paragraphs i and 2, of the Covenant, expressly provide:

1 . The Seat of the League is established at Geneva.

2 . The Council may at any time decide that the Seat of the

League shall be established elsewhere.

Such a provision imposes upon the state on whose territory the seat of

the organisation, determined directly or indirectly by its constitution,

is to be established the obligation to permit the establishment of the

seat of the organisation on its territory, provided that this state is a

party to the treaty constituting the organisation. If the constitution

of the international organisation does not contain a provision deter-

mining the seat of the organisation, the question arises as to whether

and on what conditions a definite state is obliged to permit establish-

ment on its territory of the seat of the organisation. If the treaty

constituting the organisation provides for special organs which can

exercise their functions only if the organisation has a seat on the

territory of a definite member state, it may be argued that each state

party to the constituent treaty is under such obligation. But, as

pointed out, it may also be argued that this obligation must be

stipulated by a special treaty concluded by the organisation and the

state concerned. Even it is assumed that this obligation is imposed

directly by the constitution of the organisation upon each member

state, a treaty is necessary to implement it. In any case, the consti-

tution of the organisation should determine which of its organs is

competent to conclude such a treaty.

The only provisions of the Charter referring to the
*

seat of the

Organisation
'

are contained in Article 28. Paragraph 2 of this

Article provides that each member of the Security Council shall be

represented at all times
'

at the seat of the Organisation
'

;
and

paragraph 3 provides that the Security Council may hold meetings
'

at

such places other than the seat of the Organisation as in its judgment
will best facilitate its work.' However, where the seat of the

Organisation shall be established is not determined by the Charter.

Nor does the Charter confer upon any of its organs the power to

decide this question.

It is true that the Interim Arrangements Concluded by the

Governments Represented at the United Nations Conference on

International Organisation, signed at San Francisco on June 26, 1945,

contain the provision that the Preparatory Commission of the United

Nations established by the Interim Arrangements
'

shall make studies
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and prepare recommendations concerning the location of the per-
manent headquarters of the Organisation.' It may be assumed that the

phrase 'location of the permanent headquarters of the Organisation
'

has the same meaning as that used in Article 2 8 of the Charter :

'

seat

of the Organisation.
'

But the Interim Arrangements do not determine

to whom the Preparatory Commission shall make the recommendations

relating to the location of the permanent headquarters of the

Organisation, nor does this treaty confer any competence in this

matter upon any organ of the United Nations.

As a matter of fact, the Preparatory Commission adopted the

following decision :
8

The Preparatory Commission recommends that :

1. the permanent headquarters of the United Nations

should be located in the United States of America
;

2 . the site of the permanent headquarters should be in the

east of the United States of America ;

3. the specific site should be determined by the First Part

of the First Session of the General Assembly on the basis of

recommendations to be prepared by the Interim Committee
established by the Preparatory Commission (Section 2 of this

Chapter) ;
and

4. the agreement to be entered into between the competent
authorities of the United States of America and the Secretary-
General of the United Nations should be negotiated with

reference to the general principles set forth in the Draft

Convention on Privileges and Immunities and in the Draft

Treaty with the United States of America, which are trans-

mitted as working papers for consideration by the General

Assembly in Appendices B and C of Chapter VII.

The Preparatory Commission took it for granted that the General

Assembly is competent to determine the seat of the Organisation.
This supposition, however, has no basis in the Charter.

On the recommendations made by the Preparatory Commission,
the General Assembly actually assumed the competence to determine

the seat of the Organisation. At its i8th meeting the General

Assembly appointed the Permanent Headquarters Committee, and,

upon recommendation of this Committee, at its 33rd meeting
resolved that

' The Permanent headquarters of the United Nations shall

be established in Westchester (New York) and/or Fail-field (Conn.)

counties, i.e., near to New York City
'

and that
'

the interim head-

quarters of the United Nations shall be located in New York City.
' '

At its 3ist meeting the General Assembly authorised the Secretary-

8
Report of the Preparatory Commission of the United Nations, 194$, p. 114.

Resolutions adopted by the General Assembly (Doc. A/64, P- 37)-
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General
'

to negotiate with the competent authorities of the United

States of America the arrangements required as a result of the

establishment of the seat of the United Nations in the United States of

America
'

and approved a draft convention
'

for use in these negotiations
as a basis of discussion.' 1 This convention should be concluded on
behalf of the United Nations by the Secretary-General. The General

Assembly is authorised by Article 98 of the Charter to confer upon the

Secretary-General such function.

On June 26, 1947, the Headquarters Agreement between the

United Nations and the United States of America was signed at Lake

Success.

In the Headquarters Agreement the area destined to be the seat of

the Organisation is called 'headquarters district.' 2
According to

Article 3, Section 7 (a), of the agreement,
'

the headquarters district

shall be under the control and authority of the United Nations as

provided in this agreement.' But
'

the control and authority
'

to be

exercised by the United Nations under this agreement is very restricted.

First of all, the district remains under the law and judicial juris-

diction of the United States. Article 3, Section 7, provides:

(6) Except as otherwise provided in this agreement or in

the General Convention, the federal, state and local law of the

United States shall apply within the headquarters district.

(c) Except as otherwise provided in this agreement or in

the General Convention, the federal, state and local courts of

the United States shall have jurisdiction over acts done and

transactions taking place in the headquarters district as provided
in applicable federal, state and local laws.

(d) The federal, state and local courts of the United States,

when dealing with cases arising out of or relating to acts done

or transactions taking place in the headquarters district, shall

take into account the regulations enacted by the United

Nations under Section 8.

The United Nations is authorised to exercise a limited legislative

power. Section 8 provides :

The United Nations shall have the power to make regulations,

operative within the headquarters district, for the purpose of

establishing therein conditions in all respects necessary for the

full execution of its functions. No federal, state or local law

or regulation of the United States which is inconsistent with a

regulation of the United Nations authorised by this section shall,

to the extent of such inconsistency, be applicable within the

headquarters district. Any dispute, between the United

1
Ibid., pp. 27 f.

8 Resolutions adopted by the General Assembly (Doc. A/ji9, pp. 91 ff.).
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Nations and the United States, as to whether a regulation of the

United Nations is authorised by this section or as to whether a

federal, state or local law or regulation is inconsistent with any

regulation of the United Nations authorised by this section,

shall be promptly settled as provided in Section 2 1 . Pending
such settlement, the regulation of the United Nations shall

apply, and the federal, state or local law or regulation shall be

inapplicable in the headquarters district to the extent that the

United Nations claims it to be inconsistent with the regulations
of the United Nations. This section shall not prevent the

reasonable application of fire protection regulations of the

appropriate American authorities.

The authority competent to settle the disputes referred to in Section 8

is an arbitral tribunal whose composition and jurisdiction shall be

discussed in another connection. 3 The regulations .
referred to in

Section 8 have the character of administrative law. In so far as they
are to be applied by courts of the United States, they are American law

whose creation is delegated by an international agreement entered into

by the United States and the United Nations. Which organ of the

United Nations is competent to exercise this legislative power ? To
this question the Charter has no answer.

The Headquarters Agreement confers upon the Secretary-General a

limited authority in the field of police. Article 6, Section 16 (fc),

stipulates :

If so requested by the Secretary-General, the appropriate
American authorities shall provide a sufficient number of police
for the preservation of law and order in the headquarters

district, and for the removal therefrom of persons as requested
under the authority of the United Nations. The United

Nations shall, if requested, enter into arrangements with the

appropriate American authorities to reimburse them for the

reasonable cost of such services.

The police force placed at the disposal of the Secretary-General is not

a police force of the United Nations. It remains a police force of

the United States which authorises the Secretan--General to dispose
of it for definite purposes and under definite conditions. Article 3,

Section 10, stipulates:

The United Nations may expel or exclude persons from the

headquarters district for violation of its regulations adopted
under Section 8 or for other cause. Persons who violate such

regulations shall be subject to other penalties or to detention

under arrest only in accordance with the provisions of such laws

or regulations as may be adopted by the appropriate American

authorities.

3 Cf. Infra, pp. 486 f.
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Expulsion or exclusion referred to in Section i o may be ordered by the

competent organ of the United Nations probably the Secretary-
General. If employment offeree is necessary, the American police at

the disposal of the Secretary-General is to be used. Detention under

arrest and penalties other than expulsion or exclusion are to be ordered

only by American authorities and under American law established by
American authorities.

The police force to be used within the headquarters district is

different from that to be used to protect the district from the outside.

In this respect Section 1 6 (a) of Article 6 provides :

The appropriate American authorities shall exercise due

diligence to ensure that the tranquillity of the headquarters
district is not disturbed by the unauthorised entry of groups of

persons from outside or by disturbances in its immediate

vicinity and shall cause to be provided on the boundaries of the

headquarters district such police protection as is required for

these purposes.

As far as police protection from the outside is concerned, the United

Nations has no authority at all. It is the United States which is

obliged by the Headquarters Agreement to afford this protection. The
same is true with respect to public services such as electricity, water,

gas,
and the like. Article 7 stipulates :

SECTION 1 7

(a) The appropriate American authorities will exercise, to

the extent requested by the Secretary-General, the powers
which they possess [with respect to the supplying of public

services] to ensure that the headquarters district shall be

supplied on equitable terms with the necessary public services,

including electricity, water, gas, post, telephone, telegraph,

transportation, drainage, collection of refuse, fire protection,
snow removal, et cetera. In case of any interruption or

threatened interruption of any such services, the appropriate
American authorities will consider the needs of the United

Nations as being of equal importance with the similar needs of

essential agencies of the Government of the United States, and

will take steps accordingly, to ensure that the work of the

United Nations is not prejudiced.

(b) Special provisions with reference to maintenance of

utilities and underground construction are contained in Annex 2 .

SECTION 18

The appropriate American authorities shall take all

reasonable steps to ensure that the amenities of the headquarters
district are not prejudiced and the purposes for which the

district is required are not obstructed by any use made of the
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land in the vicinity of the district. The United Nations shall

on its part take all reasonable steps to ensure that the amenities

of the land in the vicinity of the headquarters district are not

prejudiced by any use made of the land in the headquarters
district by the United Nations.

The United Nations has no sovereignty over the territory called the

headquarters district. The
legal relationship concerned is ownership

under the law of the United States. In this respect Article 2,

Section 3, of the Agreement, stipulates:

The appropriate American authorities shall take whatever

action may be necessary to assure that the United Nations shall

not be dispossessed of its property in the headquarters district,

except as provided in Section 22 in the event that the United

Nations ceases to use the same, provided that the United

Nations shall reimburse the appropriate American authorities

for any costs incurred, after consultation with the United

Nations, in
liquidating by eminent domain proceedings or

otherwise any adverse claims.

Article 9, Sections 22 and 23, stipulate:

SECTION 22

(a) The United Nations shall not dispose of all or any part
of the land owned by it in the headquarters district without the

consent of the United States. If the United States is unwilling
to consent [to a disposition which the United Nations wishes

to make of all or any part of such land], it shall buy the land

in question from the United Nations at a price to be deter-

mined as provided in paragraph (J) of this section.

(6) If the seat of the United Nations is remov ed from the

headquarters district, all
right, title and interest of the United

Nations in and to real property in the headquarters district or

any part of it shall, on request of either the United Nations or

the United States be assigned and conveyed to the United

States. In the absence of such a request, the same shall be

assigned and conveyed to the sub-division of a state in which it

is located or, if such sub-division shall not des ; re it, then to the

state in which it is located. If none of the foregoing desire

the same, it may be disposed of as provided in paragraph (a) of

this section.

(c) If the United Nations disposes of all or any part of the

headquarters district, the provisions of other sections of this

agreement which apply to the headquarters district shall

immediately cease to apply to the land and buildings so disposed
of.

K.

(</) The price to be paid for any conveyance under this
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section shall, in default of agreement, be the then fair value of

the land, buildings and installations, to be determined under

the procedure provided in Section 2 1 .

SECTION 23

The seat of the United Nations shall not be removed from

the headquarters district unless the United Nations should so

decide.

The United Nations is authorised to establish on its property radio

broadcasting facilities and an aerodrome.

ARTICLE 2

SECTION 4

(a) The United Nations may establish and operate in the

headquarters district:

(1) its own short-wave sending and receiving radio

broadcasting facilities, including emergency link equipment,
which may be used on the same frequencies (within the

tolerances prescribed for the broadcasting service by

applicable United States Regulations) for radio-telegraph,

radio'-teletype, radio-telephone, radio-telephoto, and

similar services
;

(2) one point-to-point circuit between the headquarters
district and the office of the United Nations in Geneva

(using single sideband equipment) to be used exclusively for

the exchange of broadcasting programmes and inter-office

communications ;

(3) low power, micro wave, low or medium frequencies,
facilities for communication within headquarters buildings

only, or such other buildings as may temporarily be used by
the United Nations

;

(4) facilities for point-to-point communications to the

same extent and subject to the same conditions as permitted
under applicable rules and regulations for amateur operations
in the United States, except that such rules and regulations
shall not be applied in a manner inconsistent with the

inviolability of the headquarters district provided by
Section 9 (a) ;

(5) such other radio facilities as may be specified by

supplemental agreement between the United Nations and

the appropriate American authorities.

(fc)
The United Nations shall make arrangements for the

operation of the services referred to in this section with the

International Telecommunication Union, the appropriate

agencies of the Government of the United States and the

appropriate agencies of other affected Governments with

regard to all frequencies and similar matters.
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(c) The facilities provided for in this section may, to the

extent necessary for efficient operation, be established and

operated outside the headquarters district. The appropriate
American authorities will, on request of the United Nations,

make arrangements, on such terms and in such manner as may
be agreed upon by supplemental agreement, for the acquisition
or use by the United Nations of appropriate premises for such

purposes and the inclusion of such premises in the headquarters
district.

SECTION $

In the event that the United Nations should find it necessary
and desirable to establish and operate an aerodrome, the

conditions for the location, use and operation of such aero-

drome and the conditions under which there shall be entry into

and exit therefrom shall be the subject of a supplemental

agreement.

The United Nations shall enjoy a privilege similar to the immunity
of domicile granted to diplomatic envoys by general international law.

Article 3, Section 9, provides:

(a) The headquarters district shall be inviolable. Federal,

state or local officers or officials of th United States, whether

administrative, judicial, military or police, shall not enter the

headquarters district to perform any official duties therein

except with the consent of and under conditions agreed to by
the Secretary-General. The service of legal process, including
the seizure of private property, may take place within the

headquarters district only with the consent of and under

conditions approved by the Secretary-General.

(b) Without prejudice to the provisions of the General

Convention or Article 4 of this agreement, the United Nations

shall prevent the headquarters district from becoming a refuge
either for persons who are avoiding arrest under the federal,

state, or local law of the United States or are required by the

Government of the United States for extradition to another

country, or for persons who are endeavouring to avoid service

of
legal process.

In addition to the obligation to guarantee inviolability to the head-

quarters district, the United States assumes certain obligations,

stipulated in Article 4, concerning Communications and Transit.

Article contains the following provisions concerning permanent

representatives to the United Nations :

SECTION is

(i) Every person designated by a Member as the principal

permanent representative to the United Nations ofsuch Member

23(2)
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or as a permanent representative with the rank of ambassador

or minister plenipotentiary ;

(2) Such resident members of their staffs as may be agreed

upon between the Secretary-General, the Government of the

United States and the Government of the Member concerned;

(3) Every person designated by a member of the

specialised agency, as denned in Article 57, paragraph 2 of the

Charter, as its principal permanent representative, with the rank

of ambassador or minister plenipotentiary at the headquarters
of such agency in the United States

;
and

(4) Such other principal permanent representatives of

members of a specialised agency and such resident members of

the staffs of representatives of a specialised agency as may be

agreed upon between the principal executive officer of the

specialised agency, the Government of the United States and

the Government of the Member concerned,

Shall, whether residing inside or outside the headquarters

district, be entitled in the territory of the United States to the

same privileges and immunities, subject to corresponding
conditions and obligations, as it accords to diplomatic envoys
accredited to it. In the case of Members whose governments
are not recognised by the United States, such privileges and

immunities need be extended to such representatives, or

persons. on the staffs of such representatives,, only within the

headquarters district, at their residences and offices if outside

the district, in transit between the district and such residences

and offices, and in transit on official business to or from foreign
countries.
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CHAPTER 14

QUASI-JUDICIAL SETTLEMENT OF DISPUTES AND
ADJUSTMENT OF OTHER SITUATIONS

i. THE GENERAL PROVISIONS

ACCORDING to Article i
, paragraph i

,
of the Charter, it is a Purpose-

and that means a function of the United Nations
'

to bring about by

peaceful means, and in conformity with the principles of justice and

international law, adjustment or settlement of international disputes or

situations which might lead to a breach of the peace.
' To this function

of the Organisation corresponds the obligation of the Members laid

down in Article 2, paragraph 3:
'

All Members shall settle their

international disputes by peaceful means in such a manner that

international peace and security, and justice, are not endangered.'
Whereas the function of the Organisation refers to adjustment and

settlement of international disputes or situations, the obligation of the

Members refers only to the settlement of international disputes.
Whereas the Organisation's function is to bring about adjustment or

settlement of international disputes or situations
' which might lead to

a breach of the peace,' the Members are obliged to settle all their

international disputes. Whereas the Organisation shall bring about

adjustment or settlement of disputes or situations
'

by peaceful means,
and in conformity with the principles of justice and international law,'

the Members are obliged to settle their disputes
'

by peaceful means in

such a manner that international peace and security, and justice, are not

endangered.' The provision concerning the function of the Organisa-
tion is evidently not consistent with that concerning the obligation of

the Members.

It is not clear what difference exists between
'

adjustment
'

and
'

settlement
'

of disputes or situations. In the general usage of

language both terms mean the same. 1 In Article 36, paragraph i, the

Security Council is authorised to recommend '

appropriate procedures
or methods of adjustment

'

;
in Article 37, paragraph 2, to recommend

'

terms of settlement.' The *

procedures or methods of adjustment
'

referred to in Article 36, paragraph i, are as far as they refer to

disputes the
'

peaceful means
'

by which a
'

solution
'

shall be sought

by the parties according to Article 3 3 , paragraph i .

'

Solution
'

of

the dispute is identical with 'settlement of the dispute.' The heading
of Chapter VI is

'

Pacific Settlement of Disputes
'

(although some

Articles of this Chapter deal with
'

adjustment
'

and
*

situations ');

in Article 14, the phrase
'

peaceful adjustment of any situation
'

is

1 Webster's New International Dictionary of English Language (1944):
'

adjustment

. . . the bringing of a thing or things into proper or exact position or condition ;

arrangement; settlement . . .

( 3S9 )
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used. To speak of settlement of disputes and adjustment of situations

seems to correspond mostly to the terminology of the Charter. The

legal effect of the Charter, however, would probably not be affected if

its text would speak only of
'

settlement,' not of
'

adjustment,'
* with

reference both. to disputes and situations.

The distinction between
'

disputes
'

and
'

situations
'

appears not

only in Article i, paragraph i, and in Chapter VI. 3 Article 12,

paragraph i
, speaks of the Security Council

'

exercising in respect of

any dispute or situation the functions assigned to it. It would be

correct to speak of
'

disputes and other situations,' since any dispute is

a situation whereas not every situation is a dispute.
4 A *

dispute
'

exists if one party makes a claim against another party and the other

party rejects the claim. 5 Not every conflict is a dispute ;
a state may

2 The Report of Rapporteur, Subcommittee I/i/A to Committee I/i of the San

Francisco Conference (U.N.C.I.O. Doc. 723, I/i/A/19, pp. 7 f.) contains the

following statement :

'

Suggestions were made to rule
' '

adjustment
' '

out and

explanations for its meaning were asked and made. One of the English-speaking

delegates said that adjustment meant solution of a dispute in a just manner.

Another English-speaking delegate sought to explain it by the French word

amenagement.
' ' Some held that

' '

settlement
' '

ought to be considered adequate
because it carries with it the conception of a juridical solution or proper arbitration

and was more clear. It was argued that
"

settlement
"

also implies something
final, while

"
adjustment

"
stands there to make possible solutions of a preparatory

nature which may be deemed necessary in the course of a settlement. It was

further argued that the principles of justice and international law rule adjustments
as well as settlements. On the understanding of these reasons and their general

acceptance the subcommittee decided to keep
"

adjustment
"

in the text.'
3
Chapter I, paragraph i, of the Dumbarton Oaks Proposals which corresponds to

Article i
, paragraph i

,
of the Charter does not distinguish between disputes and

situations
;

it speaks only of
'

adjustment or settlement of international disputes
which may lead to a breach of the peace.' Report of Rapporteur of Committee i

to Commission I (U.N.C.I.O. Doc. 944, 1/1/34 (')> P- 9) contains the following
statement:

' A suggestion was made to rule out
"
adjustment

"
on the plea that

"
settlement

"
is sufficient, but in case

"
adjustment

"
is kept, the word

"
situations

"
should be added after

"
disputes."

"
Settlement

"
was not found

adequate because it implies something final, while
"
adjustment

"
stands there to

make possible solutions of a preparatory nature. Such solutions may be found

necessary in the course of settlement. The word "
situations

"
was added after

"
disputes

"
as a more inclusive term to match with

"
adjustment." It was clear

in any case of adjustment or settlement of disputes or situations, that the solution

should be made in conformity with justice and international law.
'

4 At the 3rd meeting of the Security Council, during the discussion of the Iranian

case, the representative of Iran declared,
'

the only course for the Iranian Govern-

ment was to bring the dispute to the attention of the Security Council as a situation

which might lead to international friction.' (Journal of the Security Council,

ist Year, No. f, p. 49.)
5 At the 84th meeting of the Security Council the President of the Council considered

the case under discussion to be a dispute (and hence Article 3 2 applicable) because

Charges have been made against these Governments [Albania and Bulgaria, by

Greece] and these Governments have contested these charges and made counter-

charges.' (Official Records of the Security Council, ist Year, 2nd Series, No. 26,

p. 607.)
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attack another state without any previous dispute. Sometimes the

Charter speaks only of
'

situations,' comprising in this term disputes
too; thus, in Article n, paragraph 3, or in Article 14. The
difference between disputes and other situations is of great importance,
since some rules of the Charter refer only to disputes, not to other

situations
;
such as the provisions of Article 2 7 , paragraph 3 , concerning

the abstention from voting in the Security Council, and others.

It seems that the Charter imposes obligations upon the Members

only with respect to
'

disputes,' not with respect to
'

situations.'

Where obligations of the Members are dealt with, only disputes are

mentioned for instance in Article 2, paragraph 3, and Articles 33
and 37. The Organisation, on the other hand, is authorised to

intervene not only in disputes but also in other situations, and this not

only according to Article i
, paragraph i

,
but also according to other

provisions. Thus, the General Assembly may discuss, according to

Articles 10, 1 1 and 12, disputes or other situations and make recom-

mendations for their settlement or adjustment. Article 11, para-

graph 3 ,
authorises the General Assembly to call the attention of the

Security Council to
'

situations,' including disputes,
' which are

likely to endanger international peace and security
'

;
Article 1 4, to

recommend measures for the peaceful adjustment of
'

any situation

which it deems likely to impair the general welfare or friendly
relations among nations.' Under Chapter VI, the Security Council

has the power to investigate disputes as well as other situations

(Article 34), to recommend procedures or methods of adjustment with

respect to disputes as well as other situations (Article 36, Article 37,

paragraph 2), but to recommend terms of settlement only with respect
to disputes (Article 37, paragraph 2, Article 38).

As to the nature of the disputes and the other situations in which

the Organisation is authorised to intervene, the various provisions of the

Charter are not very consistent. First of all, it should be pointed out

that Article i , paragraph i
,
authorises the Organisation to bring about

adjustment of settlement of disputes and other situations only if they
'

might lead to a breach of the peace
'

;

6 and under the provisions of

Articles 36 and 37, the Security Council is authorised to make
recommendations only with respect to disputes or other situations the

* The Report of Rapporteur of Committee i to Commission I (U.N.C.I.O. Doc. 944,

1/1/34(1), p. 9 f.) contains the following statement :

'

Another suggestion considered

the words "
which may lead to a breach of the peace

"
at the end of the paragraph,

either unnecessary or detrimental to the solution of other disputes. That

consideration was held to be mistaken, as it was remarked that
"

other breaches

of the peace
"

refers to the taking of collective measures where the Organisation
can act ex

officio.
Other disputes should find a solution in conformity with the

principles of justice and international law but do not necessarily entail taking

collective measures. The Organisation should not be in principle burdened with

minor disputes which do not endanger peace between the parties.'

The suggestion to drop the words
'

which may lead to a breach of the peace
was quite justifiable; the way in which the Report explains the refutation of this

suggestion is, at least partly, understandable.
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continuance of which is likely to endanger the peace. But the

Security Council may, under Article 38, make recommendations with

respect to, and, under Article 34, investigate
'

any dispute
'

whatever,

although it may investigate only a situation
'

which might lead to

international friction or give rise to a dispute.' Under Article 35,

any Member of the United Nations may bring
'

any dispute
'

whatever,
but only

'

any situation of the nature referred to in Article 34
'

to the

attention of the Security Council or of the General Assembly ;
and

under Article 35, paragraph 2, a state which is not a Member of the

United Nations may bring to the attention of the Security Council or

of the General Assembly
'

any dispute
'

whatever to which it is a party,
but not a situation which has not the character of a dispute. The
General Assembly, under Article 10, may discuss any dispute or other

situation whatever if it is a question or matter
'

within the scope of the

present Charter,
'

and make recommendations on any such dispute or

other situation. Under Article 1 1
, paragraph 2, the General Assembly

may discuss any dispute or other situation whatever as a
'

question

relating to the maintenance of international peace and security
'

brought before it by any Member or by the Security Council and a

dispute brought before it by a non-member, provided the non-member
is a party to the dispute, and make recommendations on these disputes
or situations.

Another inconsistency is implied in the different ways the Charter

determines the dangerous character of the dispute or other situation in

which the Organisation is authorised to intervene. Article i,

paragraph i, refers to disputes or situations
' which might lead to a

breach of the peace
'

;
Article 1 1

, paragraph 3 ,
refers to situations

' which are likely to endanger international peace and security
'

;

Article 14, to any situation
'

which it [the General Assembly] deems

likely to impair the general welfare or friendly relations- among
nations

'

; Article 3 3 , paragraph i
, obligates the parties to seek

solution, by means of their own choice, of disputes
'

the continuance

of which is
likely to endanger the maintenance of international peace

and security ;

'

Article 34 authorises the Security Council to investigate
'

any dispute, or any situation which might lead to international

friction or give rise to a dispute,' the phrase beginning with
'

which
'

relating only to
'

situation,
'

not to
'

dispute
'

;
but the purpose of the

investigation is to determine
'

whether the continuance of the dispute
or situation is

likely to endanger the maintenance of international peace
and security

'

; Article 3$, paragraph i, authorises any Member of the

United Nations to bring
*

any dispute, or any situation of the nature

referred to in Article 34, to the attention of the Security Council or

of the General Assembly
'

; but Article 34 refers to situations
' which

might lead to international friction or give rise to a dispute
'

and to

situations the continuance of which is
'

likely to endanger international

peace and
security.' Article 36, paragraph i, confers upon the

Security Council the power to make certain recommendations
'

at any
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stage of a dispute of the nature referred to in Article 33 or of a

situation of like nature,' that is to say: a dispute or situation
'

the

continuance of which is likely to endanger the maintenance of

international peace and security
'

;
the same clause is used to charac-

terise the disputes as to which the Security Council is authorised by
Article 37, paragraph 2, to make recommendations. It is difficult to

understand why under Article i
, paragraph i

,
the disputes and other

situations with respect to which the Organisation shall bring about

adjustment or settlement are characterised as such
' which might lead

to a breach of the peace,' whereas the disputes and other situations

with respect to which the Security Council is authorised by Article 36,

paragraph i, and Article 37, paragraph 2, to make certain recom-

mendations as such
'

the continuance of which is likely to endanger the

maintenance of international peace and security
'

;
and the situations

with respect to which the General Assembly is authorised, by
Article 14, to recommend measures for the peaceful adjustment, as

such
'

which the General Assembly deems likely to impair the general
welfare or friendly relations among nations

'

; why in Article 1 1
,

paragraph 3, the formula
'

which are likely to endanger international

peace and
security,' whereas in Articles 33, 34 and 37, the formula

4

the continuance of which is likely to endanger, etc.' is used; why
the General Assembly may, under Article 1 1

, paragraph 3 ,
call the

attention of the Security Council to
*

situations which are likely to

endanger international peace and security,' whereas under Article 34,

the Security Council may investigate any situation
'

which might lead

to international friction or give rise to a dispute.' There is hardly any
essential difference between the nature of the disputes and other

situations characterised by the different formulas, and there was no

reason to use another formula than the one used in Article i, para-

graph i:
'

which might lead to a breach of the peace.' Even the

phrase
'

likely to impair the general welfare or friendly relations among
nations

'

(Article 14) has hardly another meaning than that of

Article i
, paragraph i

;
for the intervention of the General Assembly

provided for in Article 14, like any action of the Organisation, has the

purpose to maintain or restore peace, and a situation likely to impair
the general welfare or friendly relations among nations is to be adjusted

by means recommended by the General Assembly only because such a

situation might finally lead to a breach of the peace.

As pointed out, Article 2, paragraph 3, obligates the Members to

settle all their international disputes by peaceful means. But Articles

33 and 37, which specify this obligation,
7
provide that only the parties

7 At the jth meeting of Committee HI/2 (U.N.C.I.O. Doc. 356, m/2/i i) the delegate

of France noted
'

that it would be desirable to avoid the repetition of the idea in

Chapter II, paragraph 3 [of the Dumbarton Oaks Proposals corresponding to

Article 2, paragraph 3, of the Charter], which is caused by the present form of

Chapter VIII, Section A, paragraph 3
'

[corresponding to Article 33, paragraph i, of

the Charterj-r The latter provision, however, is not exactly a repetition of the

former
; it is rather a specification.
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to a dispute
'

the continuance of which is likely to endanger the

maintenance of international peace and security
'

shall seek a solution

of such dispute by peaceful means
;
and that they shall refer only such

dispute to the Security Council when they fail to settle it by means of

their own choice. The Security Council under Article 34 has to

determine whether the continuance of the dispute is likely to endanger
the maintenance of international peace and security ;

and only if the

Council deems that the dispute is of such dangerous character, may it,

under Articles 36 or 37, recommend appropriate procedures for the

adjustment of the dispute or terms of settlement. But if the parties
to the dispute fulfil their obligation under Article 2, paragraph 4, to

refrain in their international relations from the threat or use of force,

the dispute cannot endanger the peace. n restricting the obligation
of the parties to settle their disputes by peaceful means of their own

choice, and the function of the Security Council to intervene in

disputes which constitute a danger to the peace, the framers of the

Charter show little confidence in the effectiveness of their own work.

The obligation established by Article 2, paragraph 3, refers only
to

'

international
*

disputes. We shall see later 8
that, according to

Article 2, paragraph 7, disputes arising out of matters which are

essentially within the domestic jurisdiction of one party might be

considered not to have the character of
'

international
'

disputes and

not to be under the obligation of the Members to submit them to

settlement under the Charter. Exempt from this obligation are,

under Article 107, also disputes with ex-enemy states which are the

result of the Second World War, and, under Article 53, paragraph 2,

disputes between a party (or parties) to a regional arrangement and an

ex-enemy state in so far as the dispute concerns the renewal of aggres-
sive policy on the part of the ex-enemy state and the regional arrange-
ment provides for enforcement measures directed against such renewal .

9

It should be pointed out that international disputes are not exclusively

disputes between states. At that San Francisco Conference, it is true,

on the initiative of the Sponsoring Powers, the word '

international

(in the sentence of Article 2
, paragraph 3 : All Members shall settle

their international disputes) was added to make it clear
'

that the

Organisation would concern itself only with disputes among the

nations.' 1 But by the formula 'international disputes' other

disputes than those among states are not at all excluded. For, also

a dispute between a state and a private individual may have an inter-

national character when it arises out of a relation between the state and

the individual regulated by international law: for instance, by an

international treaty protecting certain
rights

of the individual. Are

the
'

international disputes
'

referred to in Article 2, paragraph 3,

8 Cf. infra, pp. 781 f.

9 Cf. infra, pp. 805 ff.

1
Report to the President, p. 40. The above quoted sentence continues :

' A conclusion

stated more
explicitly in the seventh principle.'
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only disputes between states or does the term include also international

disputes between a state and an individual ? International disputes are

possible not only between states, and between states and individuals,

but also between states and international organisations such as the

League of Nations or the United Nations, and between international

organisations. A civil war which takes place within a state Member
of the United Nations is certainly not an international dispute within

the meaning of Article 2
, paragraph 3 . When the Indonesian question

came before the Security Council the representative of the Netherlands

maintained that Indonesia was no sovereign state and, consequently,
he opposed any action by the Security Council on the ground that what

happened in Indonesia was a matter of domestic jurisdiction.
2

It

seems that the Security Council did not share the view of the Nether-

lands delegate; for the Council invited a representative of the

Indonesian Republic to participate in the discussion of the case.

Under Article 3 2 only
'

states
'

can be invited. If a representative of

Indonesia was invited, the invitation was made under Article 32, and

this implies an indirect recognition of the Indonesian Republic as a
'

state
'

by the Security Council. 3

According to Article 34, paragraph i
, of the Statute of the Inter-

national Court of Justice, only disputes between states may be brought
before the Court. But the wording of Article 2, paragraph 3, of the

Charter, does not restrict the obligation of the Members to settle their

international disputes by peaceful means to disputes between states.

Only in so far as this obligation is in correspondence with the obligation
to refrain from the threat or use of force the term

'

force
'

meaning

non-peaceful means the dispute between a state and a private
individual may be considered as not to be included in the disputes
referred to in Article 2, paragraph 3, since in such disputes non-

peaceful means of settlement are out of the question. Nevertheless,

the continuance of such a dispute may endanger the maintenance of

peace and security and become a dispute between states. But the text

of the Articles concerned goes beyond this intention and may lead to

unforeseen difficulties.

According to Article i
, paragraph i

,
the Organisation shall bring

about adjustment or settlement of international disputes or other

situations which might lead to a breach of the peace not only by

peaceful means but also
'

in conformity with the principles of justice

and international law.
'

This is a postulate directed at all the organs of

the United Nations which are competent, according to the Charter,

to perform the function of the United Nations determined in Article i
,

paragraph i, second part. These organs are the General Assembly,
the Security Council, and the International Court of Justice,

'

the

principal judicial organ of the United Nations
'

(Article 92). As far as

the Court is concerned, the postulate to conform with the principles of

2 Cf.
infra, p. 440.

3 Cf. supra, pp. 276 f.
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justice and international law is not consistent with the provision of

Article 38, paragraph i, of the Statute, according to which the Courts'

function is to decide disputes
'

in accordance with international law,
'

not in accordance with the principles of justice.

Since .the principles of justice are not identical with, and sometimes

in opposition to, the rules of positive international law, it may be

impossible to comply with the postulate to conform with both, justice
and international law. The General Assembly, as well as the Security

Council, in making recommendations for the settlement of disputes, if

justice is in conflict with positive international law, can only apply the

one or the other, not both at the same time. Hence they have the

choice between the two
principles.

The probably not intended

effect of the formula in question is that the organs of the United Nations

which act under the provision of Article i
, paragraph i

,
second part,

may refuse to apply the rules of existing international law if they
consider them to be unsatisfactory, and apply principles which they
consider to be

'

just.' Since the Charter does not and cannot define

the concept of justice, any settlement of a dispute or adjustment of

another situation, recommended by the General Assembly or the

Security Council is in conformity with the postulate in question. For

the organ which makes the recommendation will certainly not admit

that its decision is not in conformity with justice if it is not in

conformity with positive law; and it is upon the organ to decide this

question. The effect of the formula
'

in conformity with the

principles of justice and international law
'

is to leave the settlement

of disputes and the adjustment of other situations to the discretion of

the Organisation.

The function of the Organisation to bring about settlement of

disputes and the obligation of the Members to settle their disputes
are to a great extent in such close correlation that it is difficult to

understand why the former shall be
*

in conformity with the principles
of justice and international law,' whereas the latter shall not be

performed in exactly the same way, but
'

in such a manner that

international peace and security, and justice, are not endangered.'

The demand not to endanger justice in settling
a dispute is directed

at the Members of the United Nations, the latter being obliged to

settle their disputes by peaceful means. 4 The peaceful means to

settle a dispute are: agreement of the parties brought about either

directly by negotiation or mediation, or indirectly by accepting the

recommendation of a conciliation commission ; or by submitting the

4
Report of Rapporteur of Committee

I/i (U.N.C.I.O. Doc. 944, I/I/34 (i)> P- '3>

contains the following statement relating to Article 2, paragraph 3:
' The Com-

mittee felt, in the light of past experience of some unjust adjustments or settlements,

that it is not sufficient to assure that peace and security are not endangered. It

added "justice."
'
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dispute to the decision of an international tribunal. If the dispute is

settled directly by agreement between the parties, the requirement of

justice seems to be of no use at all. For in this case, justice can mean

only what the parties consider to be just ;
and if they voluntarily reach

an agreement with respect to the settlement it may be supposed that

they both consider the settlement to be just. To question the justice

of an agreement entered into by the parties concerned is certainly not

proper; but it is not excluded, at least according to the wording of

Article 2, paragraph 3. After having entered into the agreement, one

party may try to contest its validity under Article 2, paragraph 3, by

maintaining that it endangers justice. This is certainly not in con-

formity with the principle of
*

respect for the obligations arising from

treaties
'

proclaimed in the Preamble.

Under Article 3 3 , paragraph i
,
the parties may submit the dispute

to a conciliation commission or to an international tribunal. What
effect has the provision of Article 2

, paragraph 3 , obliging the Members
not to endanger justice in settling their disputes, in this respect ?

Are the parties obliged to bind, in the instrument
establishing the

conciliation commission or the tribunal, the authority thus established

to apply principles of justice not rules of existing international law, if

they are in conflict with the former? It does not seem that this is

the intention of Article 2, paragraph 3. If so, what is the use of

obliging the Members not to endanger justice in
settling their disputes ?

May a party refuse to comply with the recommendation of a conciliation

commission or the decision of an international tribunal on the ground
that the recommendation or the decision endangers justice ? This is

possible with respect to the recommendation of a conciliation com-

mission, even without the provision of Article 2, paragraph 3, that

the settlement of a dispute shall not endanger justice. Not to comply
with the decision of the tribunal is a violation of the obligation
assumed by the parties in the treaty by which the dispute has been

submitted to the decision of the tribunal.

Under Article 33, paragraph i, the parties may submit the dispute
to the International Court of Justice. Article 36, paragraph 3, even

provides
'

that legal disputes should as a general rule be referred by the

parties to the International Court of Justice in accordance with the

provisions of the Statute of the Court.' The Statute, as pointed out,

does not authorise the Court to decide disputes according to principles
of justice. Under Article 38, the Court is bound '

to decide in

accordance with international law.
'

Only if the parties agree thereto,

the Court may decide the dispute ex aequo et bono, which is not identical

with
'

principles of justice.' May a party refuse to comply with a

decision of the Court on the ground that the decision endangers

justice, because Article 2, paragraph 3, obliges the Members not to

endanger justice in settling
their disputes ? If Article 2, paragraph 3,

should be interpreted in this way, it would be in open conflict with

13
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the obligation of the Member laid down in Article 94, paragraph i
,
of

the Charter,
'

to comply with the decision of the International Court
of Justice in any case to which it is a party.'

Under Article 37, paragraph 2, the Security Council, and, under
Article i o or Article 1 1

, paragraph 2
,
the General Assembly may make

recommendations for the settlement of a dispute. Referring to its

obligation under Article 2, paragraph 3, a party may refuse to comply
with the recommendation on the ground that the latter, although in

conformity with positive international law, endangers justice. In so

far as the recommendation is considered not to be binding upon the

parties, such refusal is possible, but not consistent with the provision
of Article i

, paragraph i
,
second part, according to which, as pointed

out, the organs of the United Nations except the Court have the

choice between justice and positive law when the latter is in conflict

with the former. Besides, under Article 37, paragraph 2, the

Security Council is authorised
*

to recommend such terms ofsettlement

as it may consider appropriate.' It is not said: as it may consider
'

just
'

;
it is said :

'

appropriate
'

and that may be interpreted as
'

politically
'

appropriate. No other kind ofaction ofa body composed
of representatives of governments is possible.

Article 2, paragraph 3, obligates the Members not only not to

endanger
'

justice
'

but also
'

international peace and security
'

in

settling their disputes by peaceful means. How can international

peace and that implies international security be endangered if the

dispute is settled
'

by peaceful means
'

? hi the Report of the

Rapporteur of Committee I/i
of the San Francisco Conference the

following commentary was given to this provision:
*

Controversies

are to be settled likewise in such a way that international peace and

security are not endangered. Therefore, no condition should be

created by which parties endanger the peace of others.' 5
It is not

very likely that the settlement of a dispute between two states if

established by peaceful means, will endanger the peace of a third state.

Still such possibility is not excluded. The obligation not to endanger
the peace of another state with which there is not yet a dispute is

covered by Article 2, paragraph 4. The provision of Article 2,

paragraph 3, refers to the relation between the parties to a dispute;
a prohibition to endanger the peace of others certainly does not belong
in the text of this provision.

5 Cf. Report of Rapporteur of Committee
I/i (U.N.C.I.O. Doc. 944, I/I/34 (i),

p. 13. The Report says further, pp. 13 ff. :

'

Going further not to the text of

paragraph 3 itself, but to its relation with other parts of the Charter, it is clear that

the paragraph provides the conditions governing the ex offido intervention of the

Organisation in the settlement of disputes. The Organisation and its Members are

bound to abide by this principle. If, however, a dispute of a minor nature arises,

there would be nothing in this paragraph to prejudice the right or duty of members
to bring their dispute before the Organisation in the manner provided for by the

Charter.'
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According to the just-quoted commentary, the words
'

in such a

manner that international peace and security . . . are not endangered
'

have been inserted in Article 2, paragraph 3, with the intention to

prevent conditions by which the parties to the dispute endanger the

peace of others. This intention, however, is not expressed. The

wording refers to a danger to the peace of anybody, also to the peace
of the parties. Hence, the words may have a rather undesirable

effect, If it is possible that a dispute is settled by peaceful means and,

nevertheless, peace is endangered by the settlement, a party to the

dispute may declare not to be bound by the settlement because it

endangers international peace and security and consequently is not in

conformity with Article 2
, paragraph 3 . The fact that the settlement

has been brought about by an agreement of the parties does not exclude

that one of them may appeal to the clause in question in contesting the

settlement, since the formula of Article 2, paragraph 3, includes the

possibility that any peaceful settlement whatever may endanger
international peace and security. Besides, the party may declare that

it has given its consent to the settlement under pressure, or that it has

not foreseen its consequences, and the like.

The settlement of disputes referred to in Article 2, paragraph 3,

includes settlement by a decision of the International Court of Justice.

May a party refuse to comply with the decision of the Court by arguing
that it is obliged to settle its dispute by this means only in so far as the

decision of the Court does not endanger international peace and

security, and that the decision concerned does not comply with this

condition ? All this is certainly not intended, since in open contra-

diction to the
'

respect for the obligations arising
from treaties,'

proclaimed in the Preamble, and with the obligation
'

to comply with

the decision of the International Court of Justice,' laid down in

Article 94, paragraph i. But the wording of Article 2, paragraph 3,

makes such interpretation not impossible.

Finally, the question arises as to whether the provisions of the

Charter concerning the pacific settlement of disputes and adjustment
of other situations apply only to disputes between Members and to

situations in which only Members are involved, or also to other
'

disputes and situations .

'

The function ofthe Organisation determined

in Article i, paragraph i as: bringing about by peaceful means

adjustment or settlement of international disputes or situations which

might lead to a breach of the peace, is not restricted to disputes
between Members or situations in which only Members are involved.

This is quite consistent with the fact that the Organisation aims at

world peace, not only at peace among the Members. The Purpose

proclaimed at the first place :

'

to maintain international peace and

security,
'

(Article i
, paragraph i

)
is formulated in such a general way

that it is hardly possible to interpret it as being restricted to the

relationship among Members.

K.
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The obligation to settle disputes by peaceful means, as laid down
in Article 2, paragraph 3, however, is expressly imposed only upon
'

Members.' This may be interpreted to constitute no true incon-

sistency in relation to Article i, paragraph i, since Article 2, para-

graph 6, authorises the Organisation to ensure that states which are not

Members of the United Nations act in accordance with the Principles
laid down in Article 2 so far as may be necessary for the maintenance of

peace and security. If there is a Principle the accordance with which
is necessary for the maintenance of peace, it is the Principle laid down
in Article 2, paragraph 3: to settle disputes by peaceful means.

Hence the obligation stipulated in Article 2, paragraph 3, may be

considered to be imposed also upon non-members.

This interpretation may be confirmed by the wording of the

provisions ofChapter VI, dealing with the pacific settlement of disputes
and the adjustment of other situations. All the provisions of this

Chapter refer to disputes or other situations in general, without

containing a restriction to disputes between Members or situations in

which only Members are involved. According to Article 33, para-

graph i,
'

the parties to any dispute,' not only
*

Members,' shall seek

a solution by peaceful means of their own choice, and shall, under

Article 37, paragraph i, refer the dispute to the Security Council if

they fail to settle it by such means. According to Article 33,

paragraph 2, the Security Council shall call upon
'

the parties
'

to

settle their disputes by means of their own choice, without being
restricted to call only upon Members as parties to a dispute. Accord-

ing to Article 34, the Security Council may investigate
'

any dispute or

any situation,' not only disputes or situations in which Members are

involved; and according to Article 3$, paragraph i, any Member may
bring

*

any dispute or any situation
'

to the attention of the Security
Council or of the General Assembly, not only disputes or situations in

which Members are involved; Article 36, paragraphs i, and 2, in

authorising the Security Council to recommend procedures or

methods of adjustment
'

at any stage ofa dispute . . . or ofa situation,
'

contains nothing which indicates that this provision refers only to

disputes or situations in which Members are involved
;
and the same

is true with respect to the provisions of Article 37, paragraph 2,

authorising the Security Council to make recommendations for the

disputes referred to it.

Article 36, paragraph 3, stipulates that the Security Council in

making recommendations should take into consideration that legal

disputes should as a general rule be referred by the parties to the

International Court of Justice. This provision, too, does not neces-

sarily apply only to disputes between Members since, according to

Article 93 of the Charter, and Article 3$, paragraph 2, of the Statute

of the Court, the Court may be open to non-members, even to states

which are not parties to the Statute.
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Article 3$, paragraph 2, of the Charter, provides that a non-

member may bring to the attention of the Security Council or of the

General Assembly a dispute if it is a party to it and if it accepts in

advance,, for the purposes of the dispute, the obligations of pacific
settlement provided in the present Charter. In this respect, there

exists a difference between Members and non-members. A Member

may bring to the attention of the Security Council or of the General

Assembly according to Article 3^, paragraph i any dispute, also a

dispute to which the Member is not a party, and any other situation if

dangerous to the peace. If Article 33, paragraph i, and Article 37,

paragraph i, in conformity with their wording, are interpreted to

mean that parties to any dispute, Members as well as non-members,
shall

'

first of all
'

seek a solution by peaceful means of their own choice,

and only if they fail to settle it in this way, refer it to the Security

Council, Article 3$, paragraph 2, does not seem to be consistent with

the provisions of Article 33, paragraph i, and Article 37, paragraph i.

For, under Article 3 , paragraph 2, non-member states are allowed to

bring a dispute to which they are parties immediately before the

Security Council, without seeking
*

first of all
'

to settle it by peaceful
means of their own choice. If Article 3 3 , paragraph i

,
and Article 37,

paragraph i
,
are interpreted to apply only to disputes to which Members

are parties, there is no inconsistency between these Articles and

Article 35, paragraph 2. Yet an inconsistency exists in the relation

between Article 33, paragraph i, and Article 37, paragraph i, on the

one hand, and Article 3$, paragraph i
, on the other hand, with respect

to Member states. If Member states are obliged
'

first of all
'

to seek

a solution of their disputes by peaceful means of their own choice and,

only if they fail to settle them in this way, to refer them to the Security

Council, it is inconsistent to authorise any Member, also a Member
which is a party to a dispute, to bring that dispute immediately, and

without any attempt to settle it by the means indicated in Article 33,

paragraph i, before the Security Council. Hence, the inconsistency
which exists between Article 3$, paragraph 2, referring to disputes
to which non-members are parties, and Article 33, paragraph i, and

Article 37, paragraph i, referring to any dispute whatever, is no
reason for interpreting the latter provisions, in spite of their wording,
to mean that they apply only to disputes between Members.

Article 38 authorises
*

the parties to any dispute,' not only

Members, to request the Security Council to make recommendations

with a view to a pacific settlement. Non-members are not excluded.

Finally, attention should be called to Article 32. Without

referring to the provision of Article 35, paragraph 2, that a non-member

may bring to the attention of the Security Council a dispute to which

it is a party only if it accepts in advance, for the purposes of the dispute,
the

obligations of pacific settlement provided in the Charter, Article 3 2

stipulates that any state which is not a Member of the United Nations
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just as a Member state
'

if it is a party to a dispute under consideration

by the Security Council,' shall be invited to participate, without vote,

in the discussion relating to the dispute. It is further stipulated that
'

the Security Council shall lay down such conditions as it deems just

for the participation of a state which is not a Member of the United

Nations.' Nothing in this Article indicates that disputes to which

non-members are parties shall be under consideration by the Security
Council only if brought to its attention under Article 3$, paragraph 2.

Article 32 may be interpreted to presuppose that the jurisdiction of

the Security Council with respect to the settlement of disputes refers

to disputes to which Members as well as non-members are parties.

If the provisions of Articles 33, 34, 36, 37 and 3 8, and the statement

in Article i, paragraph i, concerning the Purpose of the United

Nations to bring about by peaceful means settlement of disputes, were
intended to refer only to disputes between members, this intention

was certainly not expressed in a wayby which an opposite interpretation
is excluded.

2. THE PROCEDURES FOR THE QUASI-JUDICIAL SETTLEMENT OF

DISPUTES AND THE ADJUSTMENT OF OTHER SITUATIONS

Settlement of disputes or adjustment of other situations which might
lead to a breach of the peace may be brought about by the Security
Council or by the General Assembly ;

settlement of disputes also by
the International Court of Justice.

Chapter VI of the Charter, which bears the heading
*

Pacific

Settlement of Disputes,' is particularly devoted to this subject; but it

deals also with the adjustment of other situations, and does not

contain all provisions concerning settlement of disputes and adjustment
of other situations. Chapter XIV and the Statute of the International

Court of Justice deal especially with the function of this agency which

is the
'

principal judicial organ of the United Nations
'

and whose main

function is to settle disputes. The jurisdiction of the General

Assembly with respect to disputes and other situations is determined in

Chapter IV. The provisions of Chapter VI refer mainly to the juris-

diction of the Security Council, but some refer also to the General

Assembly and the International Court of Justice . Important provisions
are to be found also in Chapters V, VII, VIII and XV.

A. Settlement bj the Security Council

There are various procedures for the settlement of disputes and the

adjustment of other situations by the Security Council. Two are

instituted by the parties to the dispute, the others by the Security
Council itself, one on its own initiative, the others on the initiative of
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Members, non-members, the General Assembly, or the Secretary-
General. 6

(a) Procedures instituted by the parties

The first of the two procedures to be instituted by the parties to the

dispute is regulated by Article 3 3 , paragraph i
,
and Article 3 7 . These

Articles refer only to disputes, not to other situations. Article 33,

paragraph i
,
runs as follows :

The parties to any dispute, the continuance of which is

likely to endanger the maintenance of international peace and

security, shall, first of all, seek a solution by negotiation,

enquiry, mediation, conciliation, arbitration, judicial settle-

ment, resort to regional agencies or arrangements, or other

peaceful means of their own choice.

The intention of this provision is to impose an obligation
7
upon the

parties to a dispute : the obligation
'

first of all
'

to seek a solution of

the dispute by peaceful means of their own choice.
'

First of all
'

means: before referring the dispute to the Security Council under

6
According to the usual interpretation, the Charter establishes only one procedure
for the settlement of disputes, and this procedure has four

stages. During the

first three stages, it is a procedure of pacific settlement. In the first
stage, the

Security Council does not appear (Article 33, paragraph i); in the second
stage,

the Security Council may recommend procedures; and in the third stage it may
recommend terms of settlement (Articles 33, paragraph 2, to 38). The fourth

stage is under Article 39. At this stage, the procedure ceases to be one of pacific
settlement. This interpretation is not compatible with the text of the Charter.

To assume four stages would be possible only if the Charter would fix a chronological
order so that the second stage had to be preceded by the first, the third by the

second, and the fourth by the third stage. This, however, is not at all the case.

At one and the same stage the Security Council may recommend procedures or

terms of settlement (Article 37, paragraph 2); it may recommend procedures
'

at

any stage
'

according to Article 36, paragraph i
;

and the Council may apply
Article 39 even before the first stage is terminated. Hence the view that there is

only one procedure of-settlement divided into three or four
stages,

is untenable.

In contradistinction to the Charter, the Covenant of the League of Nations

provided only one procedure for the settlement of disputes by the Council, the one

regulated in Article ij. This procedure had three clearly distinguished stages.

The first stage was referred to in paragraph i : submission, by one party, of the

dispute to the Council ;
the second stage was the attempt of the Council to bring

about settlement by an agreement of the parties, referred to in paragraphs 2 and 3.

If the dispute could not be settled in this way, the procedure entered into its third

stage regulated by paragraphs 4 to 8. At this stage, the Council was authorised to

make recommendations which it
' deemed just and proper

'

in regard to the

dispute. Paragraphs 9 and 10 concerned the possibility of referring the dispute
to the Assembly.

7 At the 3rd meeting of Commission III (U.N.C.I.O. Doc. 1088, HI/8) the delegate
of Australia made the following statement with respect to the effect of Article 33,

paragraph i, on the parties to a dispute:
'

They are under a duty."
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Article 37, paragraph i .
8 It may be doubted whether non-compliance

with this provision can be considered to be the condition of a sanction,

since the formula
'

to seek a solution
'

is too vague and the parties to

the dispute are not bound in case one of the means indicated in this

paragraph fails, to try another and
finally to apply the one which alone

guarantees a settlement, namely, arbitration or judicial decision. 9

Nothing in the wording of Article 3 3 , paragraph i
,
allows the inter-

* The provision that the parties shall
'

first of all
'

seek a solution by peaceful means
oftheirown choice is taken over from paragraph 3 of Chapter Vin, Section A, of the

Dumbarton Oaks Proposals. At the San Francisco Conference the delegate of

Ethiopia proposed the omission of the words '

first of all.' He explained that the

purpose of this amendment was
'

to allow the Security Council to intervene in or

to be seized of a dispute even before recourse to other means of settlement were

exhausted, if it appeared likely that the continued employment of such means would
not result in a peaceful solution of the dispute. The delegate of the United States

stated that he considered the Ethiopian amendment would entail an undesirable

modification of the purpose of paragraph 3, and gave the following interpretation
of the action of the Security Council under the Dumbarton Oaks Proposals in the

circumstances envisaged by the amendment : It was very desirable that the parties
to a dispute should endeavour to settle the dispute by the use of conciliation or other

ordinary methods of peaceful settlement. If, however, those methods were not

successful, and a threat to the peace or an act of aggression occurred, the Security
Council should not delay, but should act immediately as provided by Chapter VIII,

Section B. He considered that the Council should and must intervene in any

dispute which threatened world peace, but that it should not possess such power
with regard to all disputes, since its competence would then be unduly and unneces-

sarily expanded. He assured the delegate of Ethiopia that ifa serious situation arose,

the Security Council, acting under Section B, need not wait for the completion of

preliminary procedures; it was, in fact, obligated to act, and a country which was a

victim of aggression could call on it for immediate assistance. The Ethiopian

delegate stated that, in view of this clarification, he would withdraw his amendment,
it being understood that one of the parties to a dispute had the right to request that

Council to intervene during the course of preliminary peaceful negotiations.'

(U.N.C.I.O. Doc. 3$6, m/2/n, p. 2.) If the statement of the delegate of the

United States expressed the intention of those who drafted Article 3 3 , paragraph i ,

it would have been correct to accept the proposal of the Ethiopian delegate and to

omit the words
'

first of all.'

At the 6th meeting of Committee
ffl/2 (U.N.C.I.O. Doc. 383, HI/2/i 3, p. 2)

'

the

delegate ofthe Union ofSoviet Socialist Republics noted that paragraph 3 [Article 33

of the Charter] did not place any limitation on the choice of peaceful procedures,
either on the parties to the dispute or on the Security Council.' At the Hearings

(p. 272) a Senator asked:
'

Why, may I ask right there, if the parties to a dispute

adopt one of these methods enumerated in Article 33, have they not performed
their full obligations,

or could they be required to try another additional method ?'

Whereupon the representative of the Department of State answered : 'They are

required, Senator, I should say, under Article 33 to exhaust all of these methods

or those that may be applicable to a particular situation, because there is an

obligation laid on them later on in this chapter in Article 37, that if the parties to a

dispute of the nature referred to in Article 33 fail to settle it by the means indicated

in that article, they shall refer it to the Security Council. Therefore, if they refer

a dispute to the Security Council, the chances are that the first thing that the

Security Council would do would be to say to them,
"
Have you exhausted the

means enumerated in Article 33 and any other means that you could think of for
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pretation that the parties are obliged to exhaust all possible means of

pacific settlement. The parties shall seek a solution by one or the

other means indicated. If one party suggests one of these means, the

other is not obliged to accept it. There must be an agreement between
the parties with respect to the means of settlement, and there can be

no legal obligation to come to an agreement. If one party enters into

negotiation without any serious intention to come to an agreement or

suggests one of the other means indicated in this paragraph, knowing
that the other party will reject it, it may maintain to have complied
with the prescription

'

to seek a solution.' The importance of the

provision concerned does not lie in the possibility of a sanction in case

of non-compliance, but in the non-application of Article 37: If the

means by which a solution of the dispute shall be sought under

Article 33, paragraph i
,
are not properly tried by one party, the other

may object to refer the dispute to the Security Council under

Article 37, paragraph i, on the ground that the requirement of

Article 3 3 , paragraph i
, to seek

'

first of all
'

a solution by the means

indicated in this paragraph is not yet fulfilled, and that the fulfilment of

this requirement is a condition of the application of Article 37 ;
and

the Security Council may, for the same reasons, refuse to act under

Article 37, paragraph 2, in case a party refers the dispute to the

Council under Article 37, paragraph i. It is one of the main

principles underlying the system of norms adopted by the Charter for

the settlement of disputes that the Security Council should intervene

in a dispute only after the parties themselves have tried to settle it by

peaceful means of their own choice. 1
It is especially in this respect

settling this dispute ?" The statement that the parties are obliged to exhaust all

methods indicated in Article 33, paragraph i, has certainly no basis in the Charter.

The Interim Committee of the General Assembly, at its nth meeting on March 2,

1948, appointed a sub-committee to study the proposals which had been or might
be submitted to the committee for the implementation of paragraph 2 (c) of the

General Assembly resolution of November 13, 1947, and to formulate recom-

mendations to the Interim Committee. Paragraph 2 (c) called upon the Interim

Committee '

to consider . . . methods to be adopted to give effect to that part

of Article i 3 [of the Charter] . . . which deals with co-operation in the political

field.' The Report of the Sub-committee contains the following passage:
' The

words
"

first of all
"

in Article 33, paragraph i, do not mean that all the methods

enumerated must be tried before the Council can become concerned with the

dispute. Some of the methods of settlement are similar in character, e.g., mediation

and conciliation, arbitration and judicial settlement; to attempt all these methods

would be an unduly prolonged process, particularly for a dispute the continuance of

which is likely to endanger peace.' (Doc. A/A. C. 18/73, PP- 7 f-) As to the

effect of Article 37, cf. infra, pp. 377 f.

1 In his report to Committee
III/

2 of the San Francisco Conference, the Rapporteur
of the drafting sub-committee stated :

' The most important idea of the text was

the principle that members of the Organisation should undertake to settle their

disputes by peaceful means, and this provision accordingly had been placed at the

beginning of the Chapter.' (U.N.C.I.O. Doc. 992, IH/2/27, p. i.) At the

Hearings, the representative of the Department of State presented the following

interpretation of Article 33, paragraph i (p. 270): 'Any countries which are
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that the Charter differs from the Covenant, which did not contain

a provision similar to that of Article 3 3 , paragraph i .

Article 3 3 , paragraph i
,
refers to

'

any
'

dispute the continuance

of which is likely to endanger the maintenance of international peace
and security. But some disputes of this kind do not fall under this

provision : disputes which arise out of matters which are
essentially

within the domestic jurisdiction of one of the states parties to the

dispute. Under Article 2, paragraph 7, the members are not obliged
to submit such disputes to settlement under the Charter, and the

Organisation is excluded from intervention. But the contention of

one party that the dispute refers to a matter which is essentially
within its domestic jurisdiction may be contested by the other. Then
the question arises whether Article 37 is applicable. It shall be

discussed later.

Under Article 3 3 , paragraph i
,
the parties are not obliged to seek

first of all adjustment of a situation, which has not the character of a

dispute, by means of their own choice
; they are obliged only to seek

first of all a solution of their disputes ; not of all disputes, but only of

disputes
'

the continuance of which is likely to endanger the main-

tenance of international peace and security.' Who has to decide the

question as to whether a situation in which more than one state is

involved, is a
'

dispute,' and, if so, whether the dispute is of the

nature referred to in Article 33, paragraph i ? As long as the Security
Council does not intervene, these questions can be decided only by the

parties themselves, that is to
say, by agreement. But if there is no

agreement with respect to these questions, if one party does, but the

other does not, consider the situation to be a dispute,
2 or the dispute

to be dangerous to the peace, .Article 33, paragraph i, is not applicable.

This, again, is of importance with respect to the application of

Article 37, which we shall discuss later.

The enumeration of the peaceful means for the solution of the

dispute :

'

negotiation, enquiry, mediation, conciliation, arbitration,

judicial settlement, resort to regional agencies or arrangements,' is

exhaustive. There are no other means of peaceful settlement. 8

parties to any such disputes obligate themselves by the terms of the Charter, first

of all, before coming to the Council and before invoking any of the machinery of

the Organisation, to seek a solution of their difficulties by negotiation, enquiry,

mediation, conciliation, arbitration, judicial settlement, resort to regional agencies
or arrangements, or any cither peaceful means of their own choice. That is, they
are expected to resort to these means of their own choice and to exhaust them as

fully as possible in an attempt to reach a pacific settlement of their dispute.'
* The conflict between Syria and Lebanon on the one hand, and France and Great

Britain on the other, was brought before the Security Council by Syria and Lebanon

as a
'

dispute
'

;
but the French Government denied that the case was a

'

dispute.'

(Journal of the Security Council, istYear, No. 8, p. 139; No. 16, pp. 303, 343.)
8 Some writers distinguish between '

mediation
'

and
'

good offices
'

;
the latter

being the attempt of a third power to bring about negotiations between the parties
in conflict, the former consisting in direct conduct of negotiations between the
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Hence, either the preceding enumeration or the reference to
'

means

of their own choice
'

is superfluous. The question may arise whether

the parties may choose under Article 33, paragraph i, as a kind of
*

conciliation,' submission of the dispute to the Security Council or

the General Assembly. The question as to whether the parties are

authorised by Article 33, paragraph i, to submit this dispute to the

Security Council should be answered in the negative since Article 37,

paragraph i
, provides that a dispute shall be referred to the Council

only after the parties have failed to settle it by the means indicated

in Article 33. But the wording of Article 33 does jnot exclude

another interpretation. Somewhat different is the question as to

whether submitting the dispute to settlement by the General Assembly
is among the means of the parties'

' own choice
'

referred to in

Article 33, paragraph i. The General Assembly is competent to

settle disputes by making recommendations under Articles i o and 1 1
,

and Members as well as non-members are entitled to bring disputes
before the General Assembly under Article 3 . The wording of none

of the Articles concerned does exclude submitting the dispute to the

Assembly under Article 33, paragraph i. But it may be doubted

whether this was intended by the legislator.

The means by which the parties to a dispute shall seek the solution

must be
'

means of their own choice,' that is to say means which they
themselves have chosen without any interference on the part of the

Organisation. When the Security Council or the General Assembly
has intervened in the dispute by recommending definite means for its

solution, and the parties have accepted this recommendation, the

means applied by them are not means
'

of their own choice
'

within

the meaning of Article 33, paragraph i. For the means to which

this provision refers are means chosen prior to the intervention of

the Organisation.

After the parties to the dispute have complied with the provisions
of Article 33, paragraph i, and have failed to settle their dispute by
the means indicated m this paragraph, Article 37 applies. This

Article is in close connection with Article 33, paragraph i . The two

provisions belong together ; they form integral parts of one and the

same procedure. The fact that three other Articles, establishing

procedures different from that regulated by Article 33, paragraph i,

and Article 37, are inserted between these Articles is very confusing.

Article 3 7 runs as follows :

i . Should the parties to a dispute ot the nature referred to

in Article 33 fail to settle it by the means indicated in that

Article, they shall refer it to the Security Council.

parties on the basis of proposals made by the mediator. But in practice it is

hardly possible to separate the one from the other. The term
'

mediation
'

in

Article 33, paragraph 2, may be interpreted to include
'

good offices.'
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2 . If the Security Council deems that the continuance of

the dispute is in feet likely to endanger the maintenance of

international peace and security, it shall decide whether to

take action under Article 36 or to recommend such terms of

settlement as it may consider appropriate.

The wording of paragraph i does not allow any doubt that the

parties to any dispute the continuance of which is likely to endanger
the maintenance of international peace and security, after having
failed to settle the dispute in accordance with Article 3 3 , paragraph i

,

have no choice among the various procedures provided for the

settlement of disputes in the other Articles of Chapter VI of the

Charter. The only way they have to follow is the one determined by
Article 3 7 : they must refer the dispute to the Security Council under

paragraph i of that Article. Whether the competence of the Security
Council under Article 37 is established in case one party refers the

dispute to the Council or whether there must be an agreement of

the parties to refer the dispute to the Council is not very clear. The

wording of Article 37, paragraph i :

'

they shall refer it to the Security

Council,' allows both interpretations. But at the 7th meeting of

Committee
III/2

of the San Francisco Conference the interpretation
was given

'

that if one party to a dispute should violate its obligation
to refer the dispute to the Security Council, such failure would in no
case effect the right of the other party so to refer it, and the Security
Council would then be wholly seized of the dispute.'

* This interpre-
tation has certainly a most desirable tendency, but it is not the only

possible interpretation of Article 37, paragraph i, providing that
'

the

parties
'

shall refer the dispute to the Security Council. It is regret-
table that the text of the Charter has not been adapted to this

interpretation. Article i
, paragraph i

,
of the Covenant, expressly

provided that
'

any party to the dispute
'

'may submit the dispute to

the Council
;
no agreement was necessary to constitute the competence

of the Council to settle a dispute. But the Council had no power
under Article i $ to intervene in a dispute on its own initiative . Since the

Security Council has this power under Articles 34 and 36 of the Charter,

it would be understandable if the Charter required agreement of the

parties to establish the competence of the Security Council in a

procedure instituted by the parties. Such agreement seems to be

necessary in so far as the parties are obliged to refer the case to the

Security Council only if it is a
'

dispute
'

not excluded by Article 2,

paragraph 7, from settlement under Article 33, if its continuance is

likely to endanger the maintenance of international peace and security,
and if their attempt to settle it by peaceful means of their choice has

felled. If one party is of the opinion that the case is of this nature,

whereas the other party is not, and hence refuses to refer it to the

Security Council under Article 37, paragraph i
,

it is doubtful whether

ILN.C.I.O. Doc. 433, ffl/l/i j, p. i.
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this paragraph applies. But Article 37, paragraph 2, provides that

the Security Council, after a dispute has been referred to it, shall first

decide whether the continuance of it is in fact likely to endanger the

maintenance of international peace and security. This implies the

decision whether the matter referred by one party to the Security
Council is a

'

dispute,' and especially whether the dispute concerns

a matter which is essentially within the domestic jurisdiction of the

other party
6 in case this party makes such objection. The decision

of the Security Council that the continuance of the dispute is
'

in fact
'

likely to endanger the maintenance of international peace and security
is adequate only in case there is no agreement of the parties with

respect to the question as to whether the condition of Article 33,

paragraph i : that the continuance of the dispute is likely to endanger
the peace, is fulfilled. If both parties agree that the dispute is a

danger to the peace it seems to be very strange to allow the Security
Council to decide that the dispute is no danger to the peace and that

therefore there is no reason to interfere. This competence of the

Security Council is justifiable only in case that one party alone refers

the dispute to the Council because the other party is not of the opinion
that the continuance of the dispute is likely to endanger the peace.

Then, and only then, is it understandable that the Security Council

has to examine whether this is
'

in fact
'

the case.

There may be disagreement between the parties with respect to the

application of Article 37, paragraph i
,
not only on the ground that one,

but not the other, party considers the matter to be a
'

dispute,' or a

dispute not excluded by Article 2
, paragraph 7 ;

or the dispute to be

dangerous to the peace ;
but also on the ground that only one party,

but not the other, is of the opinion that they have failed to settle their

dispute by the means indicated in Article 3 3 , paragraph i . One party

might, in opposition to the other, think that there is not yet a reason

to assume that the means applied by them to settle their dispute will

not succeed, or that another means, not yet tried, might succeed. May
the Security Council decide this question as it may decide the questions
whether the case is a

'

dispute
'

not concerning a matter of domestic

jurisdiction, or whether the continuance of the dispute is likely to

endanger the peace? Article 37, paragraph 2, expressly authorises

the Security Council to decide only the last question. But it is not

excluded to argue that the fulfilment of the provision of Article 33,

paragraph i, is a condition of the application of Article 37, establishing
the jurisdiction of the Security Council, and that consequently the

Security Council has to decide whether this condition is fulfilled. If

the Security Council deems that the parties have not yet fulfilled the

requirement of Article 33, paragraph i, it may refuse to intervene

* As to the question whether the Security Council is competent to decide this issue,

cf. infra, pp. 783 f.
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under Article 37, paragraph 2. 6 The Security Council may also

indirectly decide the disputed question as to whether the requirement
of Article 33, paragraph i

,
is fulfilled. It may in applying Article 37,

paragraph 2
,
decide that the continuance of the dispute endangers the

peace and recommend to the parties to continue the procedure they
have adopted for the settlement of the dispute or to adopt another

procedure indicated in Article 3 3 , paragraph i . If, however, the

parties agree that it is of no use to continue to act under Article 3 3 ,

paragraph i
,
the Security Council should not refuse to intervene under

Article 37, paragraph 2, that is to say, to examine the question as to

the nature of the dispute and, if it deems it dangerous, to make one of

the two recommendations referred to in that paragraph. For at the

stage of the dispute to which Article 37, paragraph i, refers, that is

before an investigation of the dispute by the Security Council, the

question as to whether the parties have complied with the provision
of Article 3 3 , paragraph i

,
can be decided in no other way than by

agreement of the parties.

After the dispute has been referred to the Security Council under

Article 37, paragraph i, the question arises whether the Security
Council is bound to deal with the matter, or whether it is within its

discretion to place or not to place the matter on its agenda. The

wording of Article 37, paragraph 2, is not clear. It is not expressly

stipulated that the Security Council, in case a dispute is referred to it

under Article 37, paragraph i
,

'

shall
'

decide whether the continuance

of the dispute is in fact likely to endanger the peace ; it is only said :

'

If the Security Council deems . . . '. But the fact that this

provision is stipulated in the same Article as the provision that the

parties to the dispute
'

shall
'

refer it to the Security Council in case

their attempts to settle it bymeans oftheirown choice under Article 3 3 ,

paragraph i, have failed, allows the assumption that the intended

' In the case of the Mavrommatis Palestine Concessions, the jurisdiction of the

Permanent Court of International Justice depended inter alia upon the fulfilment

of the condition laid down in Article 26 of the Mandate for Palestine that the

dispute
'

cannot be settled by negotiation.
'

In its judgment the Court stated :

'

Negotiations do not of necessity always presuppose a more or less lengthy series

ofnotes and despatches ;
itmay suffice that a discussion should have been commenced ,

and this discussion may have been very short ;
this will be the case if a deadlock is

reached, or if
finally a point is reached at which one of the Parties definitely

declares himself unable, or refuses, to give way, and there can therefore be no

doubt that the dispute cannot be settled by diplomatic negotiation.'
' The Court

realises to the full the importance of the rule laying down that only disputes which

cannot be settled by negotiation should be brought before it. It recognises, in

fact, that before a dispute can be made the subject of an action at law, its subject
matter should have been clearly defined by means of diplomatic negotiations.

Nevertheless, in applying this rule, the Court cannot disregard, amongst other

considerations, the views of the States concerned, who are in the best position to

judge as to political reasons which may prevent the settlement of a given dispute

by diplomatic negotiation." (Publications of the Permanent Court of International

Justice, Series A, No. 2, pp. 13, i.)



Quasi-Judicial Settlement of Disputes and Adjustment ofOther Situations 381

meaning of Article 37, paragraph 2, is: that the Security Council in

case a dispute has been referred to it under Article 37, paragraph i,

is bound to apply Article 37, paragraph 2, and that only if a dispute
has been referred to the Council under Article 37, paragraph i, the

procedure of Article 37, paragraph 2, has to take place. If this

interpretation is accepted the procedure of the Security Council

regulated in Article 37, paragraph 2, is not a procedure ex
officio;

it

is a procedure which depends on the parties to the dispute.

The first step of this procedure is the examination by the Security
Council of the questions whether the matter is a

'

dispute,' whether

the parties have complied with the provision of Article 33, para-

graph i, whether the jurisdiction of the Council is not excluded by
Article 2, paragraph 7, if contended by one party, and whether the

continuance of the dispute is likely to endanger the maintenance of

international peace and security.
7 The opinion of the parties

involved about the nature of the case : whether it is a dispute or not,

7 At the i 2 jth meeting of the Security Council in the course of the discussion of the

dispute between the United Kingdom and Albania concerning the incidents in the

Corfu Channel, the delegate of Brazil stated :

'

Albania and the United Kingdom had

not exhausted such means when they referred their case to the United Nations, on

October 29, 1946, and on January 10, 1947, respectively. In my opinion,

consequently, the provisions of the Charter had not been observed when the Council

decided to consider this dispute before the parties had exhausted the resources set

forth in our constitutional document. ... I feel I should make clear the error

of this precedent in order to avoid a repetition which might be highly detrimental

to our authority and functions. The Council apparently made use of the ample

faculty conferred upon it by Article 34, through which it may investigate any

dispute or any situation, combining it with Articles 35 and 36, wherein is stated

the manner of recommending appropriate procedures or methods of adjustment.
But these articles are applicable only, first, when the requirements of Article 33,

calling for peaceful adjustment, have been complied with, and secondly, when the

dispute or situation is likely to endanger the maintenance of international peace
and security. ... In the examination of disputes and situations, the Council is

not restricted, as a court or tribunal would be, to the consideration of proofs, facts,

circumstances, and laws. Our function is political, not judicial. Our consideration

of a dispute or situation should limit itself to that part of the one or the other which

may endanger the maintenanceofinternational peace and security. Our attributions,

therefore, preclude the consideration of any other disputes or situations, under

penalty of the enlargement of our competence beyond the limits fixed by the

Charter. . . . The hope of the Brazilian delegation is, therefore, that in the

future the Council will admit for consideration, after the peaceful resources

recommended in Article 33 are exhausted, only those disputes whose continuance

is likely to endanger international peace and security, provided such menace is

ascertained by previous investigation.' (Official Records of the Security Council,

2nd Year, No. 32, pp. 687 f.) The practice of the Security Council does not

conform to this interpretation. At the 1 27th meeting the President of the Council

declared with respect to the statement of the Brazilian delegate :

'

His statement

contained a very restrictive interpretation part of it seemed to me unduly
restrictive of the competence of the Security Council.' (Ibid., No. 34, p. 728.)
The statement of the Brazilian delegate that the Security Council shall admit for

consideration disputes only after the peaceful resources recommended in Article 3 3

are exhausted, has no basis in the wording of Chapter VI.
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whether it refers to a matter essentially within the domestic juris-

diction of one party, and whether its continuance endangers the peace,
is not binding upon the Council. In establishing its jurisdiction in

the case, the Council has to decide for itself whether the requirements
of the Charter are fulfilled. This implies an investigation which the

Council is authorised to make by Article 34. The provision of

Article 37, paragraph 2 : that the Council before taking action under

Article 36 or recommending terms of settlement shall decide whether

the continuance of the dispute endangers the peace, presupposes that

the Council has not yet investigated the dispute under Article 34 and

hence not yet determined whether it is of the nature referred to in

Article 37, paragraph 2. The result of the Council's examination

may be negative or positive. In the first case, the Security Council

is not allowed to intervene; in the second case,
'

it shall decide

whether to take action under Article 36 or to recommend such terms

of settlement as it may consider appropriate.' That means that the

Security Council has the choice between the two different measures

indicated here.
* Ta take action under Article 36

'

means
'

to

recommend appropriate procedures or methods of adjustment.'
The words

'

to take action
'

as used in contradistinction to
' recommend

such terms, etc.,' are not well chosen. The term
'

action
'

is used

in the Charter to designate enforcement action. But the
'

action
'

referred to in Article 37, paragraph 2, is only a
'

recommendation
'

;

a mere recommendation of procedures for the settlement of the

dispute, not a recommendation of terms of settlement. The Charter

emphasises the distinction between these two kinds of recom-

mendations, of which only the second one goes into the merits of the

case. It is very doubtful whether at this stage of the dispute, after

the parties have tried in vain to settle their dispute by the means

indicated in Article 33, paragraph i, and, for this reason, have both

referred the dispute to the Security Council, it is appropriate for the

latter to recommend to the parties to try again one of these means.

As pointed out, only in case the parties do not agree with respect to

the question as to whether attempts to settle their dispute under

Article 33, paragraph i, should be continued, a recommendation of

procedures or methods is justified. However, such recommendation

is hardly compatible with the Security Council's decision that the

continuance of the dispute is likely to endanger the maintenance of

international peace and security. If the situation implies a danger to

the peace, only recommendations of terms of settlement seem to be

appropriate. The provision of Article 37, paragraph 2, may probably
be explained by the general tendency to confer upon the Security
Council the greatest possible amount of discretion, to avoid any strict

determination of its function.

It stands to reason that no decision of the Security Council can be

taken without previous discussion. But Chapter VI of the Charter does
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not contain a provision expressly authorising the Council to discuss a

dispute or a situation not having the character of a dispute, similar to

Articles i o and 1 1 referring to discussion of matters by the General

Assembly. Hence it must be assumed that the power conferred upon
the Council by Article 37; paragraph 2, to determine the dangerous
character of a dispute and to make recommendations, as any power
conferred upon the Council by other provisions of Chapter VI, implies
the power to discuss (or consider) the matter which the Council is

expressly empowered to deal with in some way or another. 8

The second procedure instituted by the parties is regulated by
Article 38, which runs as follows:

Without prejudice to the provisions of Articles 33 to 37,
the Security Council may, if all the parties to any dispute so

request, make recommendations to the parties with a view to

a pacific settlement of the dispute.

The wording of this Article allows two contradictory interpretations.
Since it refers to

'

any
'

dispute, it may be interpreted to mean that,

if the parties to a dispute whether or not of the nature referred to in

Article 33, paragraph i agree the dispute may be brought before the

Council for settlement, without any previous attempt by the parties
themselves to settle it according to Article 33, paragraph i. The
formula

'

without prejudice to the provisions of Articles 33 to 37
'

may be interpreted to mean that these Articles apply if there is no

agreement of the parties to refer the dispute immediately for settlement

to the Council. However, this formula may be interpreted to mean
and this interpretation is more plausible that Article 3 8 refers only

to disputes which are not of the nature referred to in Article 33. If

the parties are of the opinion that their dispute is not likely to endanger
the peace, they may by agreement submit the dispute directly to the

Security Council. The competence of the Security Council cannot

be established as it can under Article 37, paragraph i by one party

referring the dispute to the Council. Whereas under Article 37,

8
According to the interpretation of Article 27 of the Charter by the Four Sponsoring

Powers(cf. supra, pp. 249 IF.) 'no individualmember ofthe Council can alone prevent
consideration and discussion by the Council of a dispute or situation brought to its

attention under paragraph 2, Section A, Chapter VIII [Dumbarton Oaks Proposals,

corresponding to Article 3 j of the Charter].
' With reference to this interpretation

the Australian delegation to the San Francisco Conference declared in a statement :

'

It is important to understand that the words
"

consideration and discussion
"

are used in the joint statement in a much narrower sense than they ordinarily bear.

In ordinary speech
"

consideration
"

of a dispute would include calling for reports,

hearing witnesses, or even the appointment of a commission of investigation. The

joint statement, however, treats the veto as applicable to a decision to use any of

those procedures. It is only
"

consideration and discussion
"

of a very preliminary
and restricted character that is to be free of the veto. It may be said that, without

veto, the Council can only discuss whether a dispute can be discussed, and can

only investigate
whether it should be investigated.' (U.N.C.I.O. Doc. 897,

HI/i/42, p. 10.)
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paragraph 2, the Security Council
'

shall
'

make a recommendation,
under Article 38 it

'

may
'

do so. It may make recommendations to

the parties with a view to a pacific settlement of the dispute ;
but it

may also refuse to make such recommendations. Under Article 37,

paragraph 2, after having determined the dangerous character of the

dispute, the Council has the choice between two different measures :

either recommendation of
'

appropriate procedures or methods of

adjustment
'

or of
'

such terms of settlement as it may consider

appropriate
'

;
but it

'

shall
' make the one or the other

; provided
that the dispute has been referred to it under Article 37, paragraph i

;

just as the Security Council can
'

make recommendations to the

parties with a view to a pacific settlement of the dispute
'

only if all

the parties to the dispute so request under Article 38. The pro-
cedure under Article 38, as the procedure under Article 37, para-

graph 2
,

is not a procedure ex
ojpcio ;

it depends on the parties .

Article 37, paragraph 2, and Article 38, are the only provisions of

Chapter VI of the Charter by which the Security Council is authorised

to recommend terms of settlement. 9
They refer to disputes only,

not to other situations, and only to disputes brought before the

Council by the parties themselves; not to disputes in a procedure
instituted by the Council ex ojpcio. This is evident as far as Article 38
is concerned. That the provision of Article 37, paragraph 2,

authorising the Council to recommend appropriate procedures, etc.,

or terms of settlement, refers only to disputes which the parties,

under Article 37, paragraph i, after having failed to settle them by
means of their own choice, are obliged to bring before the Council,

results from the fact that the provision of paragraph 2 is combined

with the obligation of paragraph i in one and the same Article. J

9
Originally the Dumbarton Oaks Proposals conferred upon the Security Council no

power to recommend terms of settlement. If this was due to the idea that to

recommend terms of settlement was incompatible with the sovereignty of the

state, it was not consistent to confer in the Dumbarton Oaks Proposals as well as

in the Charter upon the General Assembly the power to make recommendations

without any restriction to their contents. Cf. infra, pp. 457 f.

1 In the Dumbarton Oaks Proposals, the provisions laid down in paragraphs i and 2 of

Article 3 7 of the Charter were placed in one paragraph : paragraph 4 of Chapter VIII,

Section A. The text of this paragraph was amended by the addition of the sentence

beginning with the words:
'

or whether ..." and by the amendment (Doc. 2,

G/29, p. 4) presented by the sponsoring Powers to Committee ID/2. It read as

follows :

If, nevertheless, parties to a dispute of the nature referred to in

paragraph 3 above fail to settle it by the means indicated in that paragraph,

they should obligate themselves to refer it to the Security Council. If the

Security Council deems that the continuance of the particular dispute is in

fact likely to endanger the maintenance of international peace and security,
it shall decide whether to take action under paragraph $ or whether

itself
to

recommend such terms ofsettlement as it may consider appropriate.

The intention of this paragraph was interpreted at the 2nd meeting of Com-
mittee IH/i (U.N.C.I. O. Doc. i88,III/2/3, p. 2) to be

'

that in case of a dispute not
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'

The dispute
'

of which paragraph 2 speaks can be only the dispute
mentioned in paragraph i . It is possible that this was not intended

by the framers of the Charter. But if the provision of paragraph 2

authorising the Security Council to recommend procedures or terms
of settlement was intended to refer to all disputes with which the

Council may deal, it was a mistake to place it together with the one

concerning the obligation of the parties to refer unsettled disputes to

the Council, in the same Article. In its practice, the Security Council

seems to consider itself authorised to act under Article 36 or to

recommend terms of settlement regardless of the way in which the

case as a dispute or as a situation was brought before it.
2

The terms of settlement recommended by the Security Council

under Article 37, paragraph 2, or Article 38, need not necessarily be
in conformity with international law. Article 37, paragraph 2,

authorises the Security Council to recommend such terms of settlement
1

as it may consider appropriate.' Article 38 does not contain even

this restriction with respect to the content of the recommendation.
It is true that Article 24, paragraph 2, expressly provides that the

Security Council in discharging its duties
'

shall act in accordance

with the Purposes and Principles of the United Nations.' But

Article i
, paragraph i

, stipulates as a Purpose of the United Nations
'

to

bring about by peaceful means, and in conformity with the principles
of justice and international law, adjustment or settlement of inter-

national disputes or situations.' That means, as pointed out, that the

Security Council is authorised to recommend a settlement which

might involve an infringement upon the rights
which the one or the

other party has under existing international law, if the Security Council

considers such settlement as
'

just
'

or, under Article 37, paragraph 2,

as
*

appropriate.' There is hardly any difference between the two

terms, since it is upon the Security Council to decide what is
'

just
'

or
*

appropriate,' and it may always consider a recommendation which

it thinks
'

appropriate
'

as
'

just.' In case of a territorial dispute, for

settled by the terms of paragraph 3 [corresponding to Article 33, paragraph i, of the

Charter], or by recommendations of the Security Council under paragraph j

[corresponding to Article 36, paragraph i, of the Charter], he parties should be

obligated to refer it to the Security Council with the object oi obtaining a peaceful

settlement. The Council then might recommend the employment of one or more

of the procedures of paragraph 3, or it might itself take cognizance of the dispute

and recommend the solution which it deemed appropriate.' According to this

interpretation, the Council might make the recommendations referred to in

Article 37, paragraph 2, only when the parties have referred the dispute to it under

Article 37, paragraph i. The statement that the parties should refer the dispute

to the Council not only in case of a dispute not settled by the terms of paragraph 3

(corresponding to Article 33, paragraph i) but also in case of a dispute not settled
'

by recommendations of the Security Council under paragraph j
'

(corresponding
to Article 36, paragraph i) has no basis in the wording or pragraph 4 of Chapter

VIII, Section A, neither in its original
nor in its amended text.

2 Cf. notes, pp. 403, 416, 420, 421 f.

K.
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instance, the Security Council might recommend as appropriate that

one party shall cede a part of the disputed territory to the other party,

regardless of whether the latter has any legally justifiable claim to this

territory.

In the procedures instituted by the parties, that is the procedure
under Article 37 in connection with Article 33, paragraph i, and the

procedure under Article 38, the competence of the Security Council,

as pointed out, is established by the parties referring the dispute to the

Council. Consequently the Council ceases to be competent in the

matter as soon as the parties agree to withdraw the dispute from the

Council. In this case the matter is automatically removed from the

agenda of the Security Council. However, such withdrawal is not of

great importance since the Security Council may restore its jurisdiction

by instituting an ex
officio procedure on its own initiative under

Article 34 and Article 36.

That the parties have the power to terminate the jurisdiction of

the Council by withdrawing the case, seems to be self-evident in the

procedure under Article 38. In the procedures regulated by
Articles 33, paragraph i, and 37, the parties may withdraw their

dispute from the- Security Council, either because they have succeeded

in
settling the dispute by means of their own choice after it has been

referred to the Security Council, or because they agree to continue

their efforts to settle the dispute under Article 33, paragraph i
;

at

least they may withdraw the dispute before the Council has determined,
under Article 37, paragraph 2, its dangerous character. But even

after the Security Council has determined the dangerous character of

the dispute, withdrawal of the dispute from the jurisdiction of the

Council may be considered to be possible, as long as the Security
Council has not made a recommendation under Article 37, para-

graph 2. This follows from the fact that the competence of the

Security Council under Article 37 depends on the parties
and the

parties are obliged to refer the (dispute to the Council only if they

believe, or at least if one party believes, that there is no hope to

settle it by peaceful means of their own choice, hi this procedure
no other

authority can decide these two questions before the dispute
is referred to the Council. After it is referred to the Council, the

latter, it is true, becomes competent to decide that the dispute is

dangerous to the peace. But this decision loses any importance if the

parties afterwards reach an agreement, either with respect to the

settlement or with respect to the continuance of their attempts to

settle it. As pointed out, one of the basic ideas of Chapter VI is to

encourage pacific settlement of disputes by the parties themselves and

to allow interference of the Security Council only after it is clear that

the first way does not lead to a settlement. If it is assumed that the

procedure of Article 37, paragraph 2, has to take place only if a dispute
is referred by the parties to the Security Council under Article 37,
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paragraph i
,
this procedure cannot be continued if the parties have

withdrawn the dispute from the Council.

(/>) Procedures Instituted by the Security Council

The principle that the Security Council shall interfere in a dispute

only after the parties have tried in vain to settle it by means of their

own choice, is not consistently maintained in the Charter. There
are other procedures for the settlement of disputes which are deter-

mined by the opposite principle. First of all, the procedure to be
instituted by the Security Council itself on its own initiative

;
it is

regulated by Article 34, Article 33, paragraph 2, and Article 36.

Article 34 runs as follows :

The Security Council may investigate any dispute, or any
situation which might lead to international friction or give rise

to a dispute, in order to determine whether the continuance of

the dispute or situation is likely to endanger the maintenance

of international peace and security.

The provision of this Article is ambiguous. It may mean that the

Security Council is authorised to make investigations if the

Council in the course of the procedures regulated in the

other Articles of Chapter VI, for instance in applying Article

37, paragraph 2 deems such investigation necessary, the term
*

investigation
'

taken in a specifically technical sense. But Article 34

may also be interpreted to mean that the Council is authorised to

intervene in any dispute or any situation of the nature determined in

that Article on its own initiative by undertaking an investigation.
This interpretation of the provision regarding investigation may be

supported by the fact that Article 34 precedes all the other Articles

regulating the procedures of the Security Council for the settlement

of disputes and adjustment of other situations. 3 If Article 34 were
not intended to establish a special procedure but only to refer to a

phase within other procedures, it would have been placed after the

Articles regulating these procedures. If the interpretation is accepted
that Article 34 regulates a special procedure of the Security Council,
the latter is authorised to intervene ex

officio
in any dispute and any

other situation of the nature determined in this Article even before

the parties had any opportunity of settling the dispute by peaceful
means of their own choice or of adjusting, by themselves, the

situation. This intervention must be carried out as an *

investigation.
'

If Article 34 is interpreted to establish an ex
officio procedure of the

Security Council, the term
'

investigation
'

must be interpreted in a

broader than a mere technical sense. It must include all preliminary

steps leading to a technical investigation, especially the decision of the

* In the Dumbarton Oaks Proposals the corresponding provision (Chapter VDI, Section

A, paragraph i) was even placed at the top of Chapter VDI, Section A, dealing
with Pacific Settlement of Disputes (corresponding to Chapter VI of the Charter).
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Council to deal with a dispute or another situation ex
officio,

that is to

place the matter on its agenda, without which no investigation of the

dispute or situation can be decidedupon . That Article 34 is interpreted
to establish an ex

officio procedure of the Security Council does not

exclude the possibility of applying Article 34 to investigations

necessary in the course of procedures regulated in other Articles of

the Charter. 4 But it should be noted that such investigation is not

obligatory according to the wording of Article 34. The Council may
'

investigate
'

a dispute or another situation by examining and discussing
written or oral statements by the parties to the dispute or by those

involved in the situation. The Council may undertake investigation

through a special organ appointed for this purpose by the Council.

The special organ may be a commission authorised to carry out the

investigation on the territory of the state party to the dispute or

involved in the situation. The Members must permit such investigation
since they are obliged by Article 2$ to

'

carry out the decisions of the

Security Council in accordance with the present Charter.' 5

Article 34 refers not only to disputes but also to situations not

having the character of disputes. Whereas a
*

dispute
'

can exist only
in the relationship between two or more definite states, a

*

situation
*

* Since the Security Council except under Article 38 has the power to make the

recommendations provided for in Chapter VI only with respect to disputes or other

situations which are likely to endanger the peace, none of these recommendations

can be made without some kind of preliminary investigation
the purpose of which

is to determine the nature of the dispute or situation. Hence Article 34 should be

applied in all procedures under Chapter VI (except that under Article 38). But

the practice of the Security Council does not conform to this principle.
6 At the Hearings (pp . 3 1 9 f. ) the question was raised as to

' howmuch the Organisation
can investigate inside of a country ?' To this question, the representative of the

Department of State first made die following statement :

'

Obviously it can do
what the governments themselves are willing for it to do.' That probably means
that there is no obligation of the Members to permit investigations and that the

investigations have to be carried out through the governments themselves. But the

following discussion led to another result. A Senator called attention to Article 2,

paragraph $ :

'
All Members shall give the United Nations every assistance in any

action it takes in accordance with the present Charter, and shall refrain . . .

*

Another Senator stated :

' Then it would be a violation of the Charter if any nation

did not permit investigations to be made within its borders that had been ordered

by the Assembly or the Council
;

is that correct ?' Whereupon the representative
of the State Department declared :

'

It would be judged by the Organisation itself

as to whether or not such an action constitutes failure to live up to the commitment
to give every assistance in any action taken in accordance with this Charter.'

The obligation of the Members to permit an investigation
decided upon by the

Security Council under Article 34 is based on Article 25, not on Article 2, para-

graph j. (Cf. supra, p. 91.) Hence no obligation of the Members is constituted

by a resolution of the General Assembly to investigate a situation. Cf. infra, p. 457.
In the course of the discussion of the Greek case the delegate of Australia quite

correctly stated at the i6znd meeting of the Security Council that the resolution of

the Council to
investigate a dispute or situation '

is a decision, and not a recommenda-

tion; therefore, Article 2j does apply.' (Official Records of the Security

Council, 2nd Year, No. 61, p. 1420.)
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may have a more general character, not being restricted to definite

states and not being confined to a definite territory. But it is not

impossible to interpret the term
'

situation
'

to mean a concrete

situation in which definite states are involved, a situation which might
lead to friction or to a dispute between definite states. 6

Under Article 34, the Security Council has the power to investigate
'

any dispute,' but
'

situations
'

only
'

if they might lead to international

* At the 7th meeting of the Security Council the delegate of the Soviet Union

proposed that
'

the Security Council should adopt a resolution requiring States

Members of the United Nations to submit the following information to the Security
Council within two weeks: (i) At what points on the territory of Members of the

United Nations or other States, with the exception of former enemy territories,

and in what number are armed forces of other Members of the United Nations

stationed ? (2) At what points in the above-mentioned territories are air and naval

bases situated and what is the size of their garrisons belonging to the armed forces

of other Member States of the United Nations.' (Ibid., ist Year, 2nd Series:

Suppl. No. j, Annex 9.) At the 7ist meeting he declared:
' The question raised

in this statement is one concerning a situation, and therefore, on the basis of

Articles 34 and 3 $ of the Charter of the United Nations, the Security Council not

only can, but in the opinion of my Government, must take a decision in regard to

this question.' (Ibid., ist Year, 2nd Series, No. 17, p. 424.) Later he specified
his statement by referring to a number of definite countries (pp. 430 ff.) ;

and stated

that the situation to which he referred
'

may le.ad to serious international friction.'
' The situation mentioned in the Soviet statement falls entirely within the scope of

Articles 34 and 35 of the United Nations Charter. ... I have considered it

necessary to give this explanation in order to show that the investigation by the

Security Council of the question raised in my statement is called for by the United

Nations Charter
'

(pp. 437 f.). In the course of the discussion of the question
whether the Soviet proposal should be placed on the agenda of the Security Council

the delegate of Australia declared to be against admission of this item to the agenda
because the situation to which the Soviet proposal referred could be described only
as a

'

world situation. . . . We are face to face with a general proposition and

not with a particular matter, the general proposition being that if foreign troops
are in the territory of any ex-enemy State, there is a danger to peace. ... A
situation of the kind described in Article 34 seems to us to be a particular situation,

not a general world situation or even a continental situation. ... we should be

told exactly what spot the representative of the U.S.S.R. has in mind which

constitutes a danger to peace or a possible cause of frictiort. Then, and then only,
can this Council decide procedurally whether or not there is something which

needs to be examined at greater length
'

(p. 426). But the delegate of France

declared that in spite of the fact
'

that we are no longer dealing with a definite case

comparable to a clearly outlined dispute, the geographical boundaries of which

have been definitely fixed. . . . the question at issue does not for this reason fail

to come under the terms of Article 34. I do not think that this Article ought to

be understood only in the sense of a very definite and specific situation concerning
a given country. It seems to me that a

"
situation," in the sense of Article 34,

may be a state of affairs which extends, as in the case before us, to several countries ;

or, shall we
say, that it is not because the question raised by the U.S.S.R. delegation

is broader in scope than those which we usually examine, that it does not, for that

reason, constitute a
"

situation
"

and that, if it threatens the peace of the world,

we ought to abstain from dealing with it. An excessively narrow interpretation

of the Charter in regard to this matter would involve a dangerous limitation of the

powers of the Security Council and would not in reality correspond to the duties

incumbent upon us according to the terms ofthe Charter.
*

(Ibid. ,No. 1 8 , p . 44 5 . )
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friction or give rise to a dispute.' It is quite reasonable that the

Security Council is authorised to investigate any dispute
'

in order to

determine whether the continuance ot the dispute ... is likely

endanger the maintenance of international peace and security.' But

it amounts to a vicious circle to provide that the Council may
investigate only a situation

'

which might lead to international friction

or give rise to a dispute
'

in order to find out whether this situation is

a danger to the peace. To determine that the situation might lead to

international friction or give rise to a dispute is possible only after an

investigation of the situation, by whatever means this investigation may
be carried out. 7 In order to avoid this vicious circle Article 34 must

be interpreted to mean: the Security Council may investigate . . .

any situation which prima Jade might lead to international friction,

etc. 8 That means that the Security Council may investigate any
situation which it deems advisable to

investigate.
There was no

sufficient reason not to authorise the Security Council to investigate

any situation without restriction as it is authorised to investigate

any dispute, since this body will actually not decide to investigate a

situation if it does not deem it necessary to do so.

It is important to note that the investigation referred to in

Article 34 is limited to a definite purpose : it must be undertaken in

order to determine whether the continuance of the dispute or situation

under consideration by the Council
'

is likely to endanger the

maintenance,of international peace and security.
'

It is an investigation
within the framework of the procedures laid down in Chapter VI. The

7 At the 1 6th meeting of the Security Council, during the discussion of the Indonesian

case, the representative of the United States declared:
'

. . . because the right
of investigation is so important the United States Government feels that investigations
should not be

lightly undertaken. In determining whether or not a situation

warrants investigation the Security Council must have reason to believe from all the

circumstances before it that the continuance of the situation is likely to endanger
international peace.' (Journal of the Security Council, ist Year, No. 13, p. 233.)
This statement is not quite in conformity with Article 34. It is just the purpose
of the investigation to determine whether the continuance of the situation is

'

likely to endanger international peace.' But it would be possible to say that the

Security Council in determining whether or not a situation warrants investigation
must have reason to believe that the situation

'

might lead to international friction

or give rise to a dispute.' The representative of the United States probably did

not see any essential difference between this formula and the one he used. If

he was right, the text of Article 34 contains the vicious circle mentioned above.
8 In the course of the discussion of the above-mentioned Soviet proposal to investigate
under Article 34 the situation constituted by the presence of armed forces of

Members on the territories of other Members, the delegate of the Netherlands

declared to be against admission of this item to the agenda of the Security Council

because no
'

sufficient primafade case has been made to justify placing this matter

on the Council's agenda.' (Official Records of the Security Council, ist Year,

2nd Series, No. 17, p. 439.) Also in the Czechoslovak question the representative
of Chile interpreted the phrase

'

situation which might lead to international friction

or give rise to a dispute
'

to mean that
'

there must be proof which constitutes

primafacie evidence that peace is in danger . . .

'

(Doc. S/P.V. 268, p. 91.)
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investigation may be conducted by the Security Council itself or by an

auxiliary organ established by the Council for this purpose. The
decision of the Council to undertake such an

investigation concerns

according to the interpretation of Article 2 7 by the four Sponsoring
Powers a substantive, not a procedural matter and hence requires a

majority of seven members including the concurring votes of the

permanent members. However, investigations may be necessary for

other purposes than those determined in Article 34 for instance in

order to determine, under Article 39, the existence of facts which
constitute a

*

threat to the peace, breach of the peace, or act of

aggression,' which is different from a dispute or situation
'

likely to

endanger . . . peace ...';' and an investigation may be necessary
not only by the Security Council but also by the General Assembly, the

latter being competent, too, to deal with disputes and other situations

dangerous to the peace. Nevertheless, Article 34 is the only provision
of the Charter expressly providing for investigations. Hence the

interpretation is possible that investigations are authorised by the

Charter only for the purpose determined in Article 34 and that only
the Security Council is authorised to undertake such investigations.

Although it is likely that this was indeed the original intention ofthose

who drafted the Charter, such interpretation would lead to absurd

consequences. The Organisation cannot properly intervene in a

situation without an investigation by which the facts constituting the

situation are ascertained. Hence it may be assumed that the Charter

conferring upon the General Assembly and the Security Council the

function to intervene in various situations (this term taken in its

broadest sense) authorises these organs to undertake the investigations

necessary to fulfil their functions. That no such express provision
has been inserted into the Charter is highly regrettable. The lack of

such a provision has the effect that the opposite interpretation is not

excluded, so that no other investigation than the one authorised by
Article 34 may be considered as constitutional.

The decision by which an investigation is instituted should be

distinguished from the decision by which a special organ is established

to carry out the investigation. For the former is certainly substantive

in character whereas the latter may, perhaps, be considered to be

procedural. As to the establishment of special organs for the purpose
of an investigation, Articles 29 and 22 apply. These Articles confer

upon the Security Council and the General Assembly the power to

establish such subsidiary organs as they deem necessary for the

performance of their functions. If the General Assembly or the

Security Council decides to investigate a situation, and if they deem it

necessary, they may establish a committee or a commission or any

' Cf. the statement which the President made in the discussion of the Spanish case

at the 44th meeting of the Security Council (Journal of the Security Council,

ist Year, No. 37, pp. 731 f.).
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other kind of organ and authorise it to conduct the investigation.
Articles 22 and 29 do not confer upon the two agencies the power to

investigate, but only the power to establish organs for this purpose,

provided that they have the power of investigation. But this is, as

pointed out, certain only as far as Article 34 applies. If it is assumed

that the Charter authorises the General Assembly and the Security
Council to make the investigations necessary for the performance of

the functions expressly conferred upon them, Article 34 is superfluous.
The difference between an investigation instituted by the General

Assembly and the one ordered by the Security Council is that in the

first case the Members are not obliged to permit the investigation,
since Article 25 refers only to decisions of the Security Council, not

to decisions ofthe General Assembly . It is doubtful whether Article 34
authorises the Security Council not only to investigate disputes and

other situations, but also to establish a special organ for this purpose.
If the Article is interpreted to empower the Security Council to

establish special organs of investigation, Article 34 is partly overlapping
Article 29. But there may exist an important difference in the

application of the two provisions. The establishment by the Security
Council of a subsidiary organ under Article 29 concerns, according to

the interpretation by the Sponsoring Powers, a procedural, not a

substantive matter. 1 If this interpretation is accepted, the decision

concerned is not subject to the veto right of the permanent members
of the Security Council. 2 But there is no sufficient reason to assume

that a decision taken under Article 34 has a procedural character.

This view is confirmed by the interpretation of Article 27 by the

Sponsoring Powers. A decision to the effect to investigate a situation

has certainly not a merely procedural character. If the decision

establishing a special organ to carry out an investigation is taken under

Article 34 without being separated from the decision by which the

investigation is instituted, it can hardly be considered as procedural ;

and even if it is a separate decision, if taken under Article 34, the

authority of the interpretation by the Sponsoring Powers cannot be

invoked to defend the view that such a decision is procedural. Then
the veto right of the permanent members applies. Further, the

decision by which a subsidiary organ under Article 29 is established

is not a
'

decision under Chapter VI
'

;
hence the provision ofArticle 27,

paragraph 3 ,
that

'

a party to a dispute shall abstain from voting,
'

does

not apply. Finally, under Articles 22 and 29, a subsidiary organ may
be established not only for the purpose of investigation, but for any

1 Article 5, paragraph 2, of the Covenant of the League ,of Nations expressly declared
'

the appointment of Committees to investigate particular matters
'

as a matter of

procedure ; decisions of the Assembly or the Council establishing such committees

required a simple majority. Article $, paragraph 2, was the only provision of the

Covenant dealing with investigation.
2 Cf. the discussion of the Greek case (Ukrainian complaint) at the 7oth meeting of

the Security Council (Official Records, ist Year, 2nd Series, No. 16, pp. 410 f.).
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other purpose within the competence of the General Assembly or the

Security Council, and may be composed of representatives of the

members of the organs establishing it or in any other way.
* In the

3 In the Greek question the representative of the United States proposed at the

i47th meeting of the Security Council to establish
'

a commission as a subsidiary

organ
'

composed of a representative of each of the states members of the Security

Council, and to authorise this commission not only to make certain investigations
but also to

'

use its good offices
'

for the settlement of controversies arising out of

the situation which existed in the relationship between Greece and its neighbours.

(Official Records of the Security Council, 2nd Year, No. 51, p. 1125.) This

proposition was opposed because it intended to confer upon the commission powers

going beyond those determined by Article 34. The delegate of Australia quite

correctly referred to Article 29 of the Charter authorising the Security Council

to establish subsidiary organs for other purposes than investigation. (Ibid . , No. 6 1
,

p. 1420.) In the Indonesian question, the Security Council adopted on August 2 j,

1 947, a resolution by which it requested
'

the Governments members ofthe Council

who have career consular representatives in Batavia to instruct them to prepare

jointly for the information and guidance of the Security Council reports on the

situation in the Republic of Indonesia following the Resolution of the Council of

August i
, 1947, such reports to cover the observance of the

"
cease fire

"
orders

and the conditions prevailing in areas under military occupation or from which

armed forces now in occupation may be withdrawn by agreement between the

parties
'

and requested
'

the Governments of the Netherlands and of the Republic
of Indonesia to grant to the representatives referred to in paragraph j all facilities

necessary for the effective fulfilment of their mission.' (Doc. S/P.V. 194.) The

commission composed of the career consuls of the members of the Security Council

in Batavia may be considered to be a subsidiary organ established under Article 29 ;

such an organ could not be created under Article 34. On August 22, 1947, the

Council also resolved
'

to tender its good offices to the parties in order to assist in

the pacific settlement of their dispute in accordance with paragraph (fc) of the

Resolution of the Council of August i, 1947. The Council expresses its readiness,

if the parties so request, to assist in the settlement through a committee of the

Council consisting of three members of the Council, each party selecting one, and

the third to be designated by the two to selected.' (Doc. 8/514.) The Com-
mittee of Good Offices consisted ofAustralia, selected by the Republic ofIndonesia,

Belgium named by the Netherlands, and the United States chosen by Australia and

Belgium. The question arises whether the Security Council is competent to

intervene in a dispute by offering and exercising its
'

good offices.
'

If this function

consists in the attempt of inducing the parties to re-assume negotiations, the

Security Council may, under Article 36, paragraph i, offer and exercise its good
offices. Under the same provision or under Article 37, paragraph 2, the Security

Council may act as mediator, if by mediation, in contradistinction to good offices,

is understood to make substantive or procedural proposals to the parties concerning
the settlement of their dispute. If die Security Council is competent to exercise

good offices and to act as mediator, it may establish under Article 29, not under

Article 34, subsidiary organs for these purposes.
A commission of mediation was established in the India-Pakistan question by

the resolution of the Security Council of January 20, 1948, which runs as follows:

The Security Council,

Considering that it may investigate any dispute or any situation which

might, by its continuance, endanger the maintenance of international peace

and security ; that, in the existing state of affairs between India and Pakistan,

such an investigation is a matter of urgency ;

Adopts the following resolution :

A. A Commission ofthe Security Council is hereby established composed
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practice of the Security Council, the decision by which an investigation
is instituted, and the decision by which a special organ for this purpose
is established, are not clearly distinguished and Article 34 is interpreted
to authorise the Council to establish investigation organs.

*

of representatives of three Members of the United Nations, one to be

selected by India, one to be selected by Pakistan, and the third to be

designated by the two so selected. Each representative on the Com-
mission shall be entitled to select his alternates and assistants.

B. The Commission shall proceed to the spot as quickly as possible. It

shall act under the authority of the Security Council and in accordance with

the directions it may receive from it. It shall keep the Security Council

currently informed of its activities and of the development of the situation.

It shall report to the Security Council regularly, submitting its conclusions

and proposals.
C. The Commission is invested with a dual function :

(1) to investigate the facts pursuant to Article 34 of the Charter;

(2) to exercise, without interrupting the work of the Security

Council, any mediatory influence likely to smooth away difficulties, to

carry out the directions given to it by the Security Council, and to

report how far the advice and directions, if any, of the Security Council

have been carried out.

D. The Commission shall perform the functions described in

clause C:

(1) in regard to the situation in the Jammu and Kashmir State set

out' in the letter of the representative of India addressed to the President

of the Security Council, dated January i, 1948, and in the letter from

the Minister of Foreign Affairs of Pakistan addressed to the Secretary-

General, dated January ij, 1948; and

(2) in regard to other situations set out in the letter from die

Minister of Foreign Affairs of Pakistan addressed to the Secretary-General
dated January i

, 1948, when the Security Council so directs.

E. The Commission shall take its decision by majority vote. It shall

determine its own procedure. It may allocate among its members,
alternate members, their assistants, and its personnel such duties as may have

to be fulfilled for the realisation of its mission and the reaching of its

conclusions.

F. The Commission, its members, alternate members, their assistants,

and its personnel, shall be entitled to journey, separately or together,
wherever the necessities of their tasks may require, and, in particular,
within those territories which are the theatre of the events of which the

Security Council is seized.

G. The Secretary-General of the United Nations shall furnish the

Commission with such personnel and assistance as it may consider necessary.
'

(Doc. S/6$4.)

It seems that the commission referred to in this resolution has been established

under
'

Article 34 of the Charter since the preamble evidently uses the words of

this Article. But under this Article only one of the functions determined in clause C
of the resolution could be conferred upon the commission :

'

to investigate the

facts,' not the other :

'

to exercise . . . mediatory influence.'

At its 2 86th meeting on April 21,1 948 , the Security Council adopted a resolution

in which it instructed the commission, established by its resolution of January 2o,

1948, to
'

place its good offices and mediation at the disposal of the Governments

4 For note see p. 396.
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If an investigation undertaken by the Security Council under

Article 34 has the result that the Council determines the dangerous

of India and Pakistan with a view to
facilitating

the taking of the necessary measures,
both with respect to the restoration of peace and order and to the holding of a

plebiscite by the two Governments, acting in co-operation with one another and

with the Commission and further instructs the Commission to keep the Council

informed of the action taken under the Resolution.' To this end the Security
Council recommended to the Government of India inter alia that' The Government
of India should undertake that there will be established in Jammu and Kashmir a

Plebiscite Administration to hold a Plebiscite as soon as possible on the question of

the accession of the State to India or Pakistan.' (Doc. 8/726.)

At the 287th meeting of April 23, 1348, the Security Council adopted the

following resolution in the Palestine question:
'

Referring to its resolution of April 17, 1948, calling upon all parties
concerned to comply with specific terms for a truce in Palestine,

The Security Council,

Establishes a truce commission for Palestine composed of representatives
of those members of the Security Council which have career consular officers

in Jerusalem, noting, however, that the representative of Syria has indicated

that his Government is not prepared to serve on the Commission. The
function of the Commission shall be to assist the Security Council in

supervising the implementation by the parties of the resolution of the

Security Council of April 17, 1948;

Requests the Commission to report to the President of the Security
Council within four days regarding its activities and the development of the

situation, and subsequently to keep the Security Council currently informed

with respect thereto.

The Commission, its members, their assistants and its personnel shall

be entitled to travel, separately or together, wherever the Commission

deems necessary to carry out its tasks.

The Secretary-General of the United Nations shall furnish the Com-
mission with such personnel and assistance as it may require, taking into

account the special urgency of the situation with respect to Palestine.'

(Doc. A/620, p. 8$/86.)

Only Article 29, not Article 34, can be the
legal

basis to establish such a Truce

Commission.

At its i3th meeting on May 14, 1948, the General Assembly adopted a

resolution providing for the appointment of a United Nations Mediator in Palestine.

The resolution:

Empowers a United Nations Mediator in Palestine, to be chosen by a

committee of the General Assembly composed of representatives of China,

France, the Union of Soviet Socialist Republics, the United Kingdom and

the United States of America, to exercise the following functions :

(a) To use his good offices with the local and community authorities in

Palestine to:

(i) Arrange for the operation of common services necessary to the

safety and well-being of the population of Palestine ;

(ii) Assure the protection of the Holy Places, religious buildings and

sites in Palestine
;

(iii) Promote a peaceful adjustment of the future situation of

Palestine.
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character of the dispute or the situation, the Council may apply
Article 33, paragraph 2, or Article 36.

(fc)
To co-operate with the Truce Commission for Palestine appointed

by the Security Council in its resolution of April 23,1 948 .

(c) To invite, as seems to him advisable, with a view to the promotion
of the welfare of the inhabitants of Palestine, the assistance and co-operation
of appropriate specialised agencies of the United Nations such as the World
Health Organisation, of the International Red Cross, and of other govern-
mental or non-governmental organisations of a humanitarian and non-

political character. ( Doc. A/2.)
China and the United States submitted to Sub-committee 2 of the Interim

Committee of the General Assembly some suggestions concerning the elaboration

of the procedures for pacific settlement mentioned in Article 3 3 of the Charter
;

among the suggested methods were mediation through
'

officers of the principal

organs of the United Nations,' and
'

tender of good offices
'

by
'

officers of

principal organs of the United Nations in their official capacity.' (Doc. A/AC.
I8/SC2/2, p. 3.)

4 In the Spanish case the Security Council adopted on April 29, 1946, at the suggestion
of the Australian delegate a resolution to the effect to create a

'

sub-committee
'

under Article 29, instead of an investigation commission under Article 34, and

instructed this sub-committee
'

to examine the statements made before die Security
Council concerning Spain, to receive further statements and documents, and to

conduct suih inquiries as it may deem necessary, and to report to the Security
Council as soon as possible.' The function of this sub-committee evidently was

to investigate, though it has not been called by this term. The purpose of the

sub-committee's investigation was according to the resolution on which it was

established to enable the Security Council to decide whether the situation in

Spain
'

has led to international friction and endangers international peace and

security.' (Journal of the Security Council, ist Year, No. 31, p. 622; No. 32,

p. 628.) The Australian delegate in order to explain his suggestion declared:
'

I

have cut out the idea of a formal investigation under Article 34 so as to enable the

proposed body to be brought in under Article 29 as a subsidiary organ; and I call

it a sub-committee instead of a committee.' (Ibid., No. 31, p. 603.) But if the

Security Council wishes to undertake an investigation under Article 34, and if it

wishes to make this investigation by a special committee, can such a committee be

established under any other provision than that of Article 29 ? Whether it is

called committee, or sub-committee, or commission is of no importance.

In the Greek question, the representative of the United States proposed at the

7oth meeting of the Security Council on September 20, 1946, a resolution to the

effect

That the Security Council, acting under Article 34 of the Charter,

establish a commission of three individuals to be nominated by the Secretary-

General, to represent the Security Council on the basis of their competence
and impartiality, and to be confirmed by the Security Council ;

That the Security Council instruct the commission :

(1) to investigate the facts relating to the border incidents along the

frontier between Greece on the one hand and Albania, Bulgaria and

Yugoslavia on. the other
;

(2) to examine the statements submitted to the Security Council

concerning these incidents and such further information from other sources

as it deems necessary ;
and

(3) to submit to the Security Council as soon as practicable a report on

the facts disclosed by its investigation ;
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Article 33, paragraph 2, stipulates:

The Security Council shall, when it deems necessary, call

upon the parties to settle their dispute by such means.

That the commission shall have authority to conduct its investigation in

the area and to call upon Albania, Bulgaria, Greece and Yugoslavia for

information relevant to its investigation :

That the Security Council request the Secretary-General to communicate

with appropriate authorities in the countries involved, in order to obtain

permission for the commission to conduct its investigation in these countries.

(Official Records of the Security Council, ist Year, 2nd Series, No. 16,

P- 4I2-)

In spite of the fact that Article 34 was expressly referred to in the text of the

resolution, the delegate of France declared:
'

This motion, the intention of which
is merely to establish a committee of investigation, is not a motion of substance,

but rather of procedure. Permit me to add that, in my opinion, this motion comes
under the provisions of Article 29 of the Charter

'

(p. 410). Such interpretation
is possible only if one ignores that the decision to undertake an investigation is

implied in the decision to establish a committee of investigation. The President

declared the resolution as not adopted although 8 members voted in the affirmative,

because one permanent member (Soviet Union) voted in the negative (p. 412).
That means that the resolution was considered to concern a non-procedural matter.

At its 8jth meeting on December 19, 1946, the Security Council adopted in the

Greek question unanimously a resolution to the effect
'

that the Security Council,
under Article 34 of the Charter, establish a commission of investigation to ascertain

the facts relating to the alleged border violations along the frontier between Greece

on the one hand and Albania, Bulgaria,
and Yugoslavia on the other.' (Ibid.,

No. 28, p. 676.) The decision to investigate the facts and the decision to establish

a commission for this purpose were combined in one and the same act. The

purpose of the investigation as determined by the resolution of the Council was not

in conformity with the wording of Article 34: to determine whether the

continuance of the dispute or situation is likely to endanger the maintenance of

international peace and security. But it may be assumed that the commission had

to ascertain the facts in order to enable the Council to determine the nature of the

dispute or situation.

In the Corfu Channel Incidents case the Australian delegate again suggested to

appoint a
'

sub-committee
' '

to examine all the available evidence concerning
the above-mentioned incidents and to make a report to the Security Council.'

(Official Records of the Security Council, 2nd Year, No. 18, p. 1 18.) The repre-
sentative of the United Kingdom asked the President:

'

As a party to this dispute,
I am deprived of my vote under Article 27, paragraph 3, of the Charter, when it is

a matter of a decision under Chapter VI. I presume, though, that the vote which

we are going to take is a purely procedural one and that I can exercise my vote. Is

that the case?' (Ibid., No. 21, p. 425.) This statement implies three different

questions : i . whether the decision .to establish a sub-committee is to be taken

under Chapter VI; 2. whether the decision concerns a procedural matter;

3. whether the rule excluding parties to a dispute from voting applies to all

decisions under Chapter VI or only to decisions on non-procedural matters. That

the rule requiring unanimity of the permanent members of the Security Council

applies only to non-procedural decisions, was not questioned. But it seems that

the representative of the United Kingdom was of the opinion that even if the

decision was to be taken under Chapter VI he was not excluded from voting, since

the decision was procedural. (Cf. supra, p. 246.) The representative of the

Soviet Union expressed the view that
'

a decision on the establishment of such a
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The wording
* The Security Council shall . . . ', in contradistinction

to
' The Security Council may . . . ', is used when the legislator

committee cannot be considered as procedural, particularly in the light
of previous

decisions of the Security Council and of precedents [he referred to the decision by
which an investigation commission was established in the Greek case], and in the

light
of the well-known statement of the four Great Powers at San Francisco

'

(p. 425). The President of the Security Council declared that the resolution

proposed by the Australian delegate did not institute an investigation under

Chapter VI: 'there is no question in this case of undertaking an investigation. . . .

In so far as it sanctions an exception to the voting order, Article 27, paragraph 3,

must, where applicable, be interpreted strictly; it cannot be stretched to cover

cases which are not mentioned in Chapter VI of the Charter. If we study the

various Articles of Chapter VIwe shall see that the establishment of a sub-committee,

such as that proposed by the Australian resolution, is not amongst the decisions

and recommendations mentioned in that Chapter
'

(p. 426). The President did

not declare under which Article of the Charter the proposed resolution to establish

a sub-committee was to be taken. But the representative of the United States

stated:
'

Clearly the Council itself can, as a matter of procedure, make enquiries
about any question, and it follows that it can authorise a sub-committee of its own

creation, drawn from its own members, to do the same thing if it finds that that is a

convenient method of conducting its business. I must join issue with, the repre-
sentative of the Soviet Union when he compares the sub-committee proposed by
the representative of Australia to the Commission set up by the Council to conduct

an investigation in Greece. The two things are entirely different, in my opinion.
To adopt the view which has been expressed by the representative of the Soviet

Union would mean that the Council could never, without the consent of every one

of the five permanent members, set up any agency for the conduct of its business.

I think that is, in fact, contrary to Article 29 of the Charter, which states :

" The

Security Council may establish such subsidiary organs as it deems necessary for the

performance of its functions." That is all we propose to do by setting up this

sub-committee
'

(pp. 430/1). According to this interpretation the Council is

authorised by the Charter
'

to make enquiries about any question.' The repre-
sentative of Syria stated that the resolution was not to be taken under Article 34.

For
'

the proposed sub-committee will not be created in order to find out whether

the existing situation between these two States in question would be likely to

endanger the maintenance of international peace and security, but simply to

clarify certain ambiguities in the statements which we have heard from both parties.

For this reason, I consider that the parties to this dispute are not obliged to abstain

from voting under Chapter VI of the Charter
'

(p. 430). The delegate of

Colombia declared that the investigation to be made by the sub-committee
'

is not

the technical investigation mentioned in Article 34 of the Charter.'
'

Article 34
uses the word ' '

investigation
"

in a much more restricted and technical sense
'

(p. 429). The question as to whether the decision concerned a procedural or

substantive matter was not expressly decided
;

neither the question as to whether

the rule excluding the parties to a dispute from voting applies only to non-

procedural decisions adopted under Chapter VI. The resolution to establish a

sub-committee was adopted by eight votes with three abstentions among which

there was one permanent member (Soviet Union). The representative of the

United Kingdom participated in the voting, which implies that the decision was not

taken under Chapter VI (p. 432).
In the Czechoslovak question, at the 288th meeting of the Security Council

the delegate of Argentina proposed the following resolution (suggested by Chile,

not a member of the Security Council) :

Whereas the attention of the Security Council has been drawn by a

Member of the United Nations, in accordance with Articles 34 and 3 $ of the
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intends to make a certain function of the Council mandatory. By
adding the words

* when it deems necessary,' Article 33, paragraph 2,

Charter, to the situation in Czechoslovakia, which may endanger international

peace and security ;
and the Security Council has been asked to

investigate
this situation; and

Whereas, during the debate which took place in the Council, the

existence of further testimonial and documentary evidence, in regard to such

situation has been announced
;

Whereas the Security Council considers it advisable that such further

testimonial and documentary evidence should be heard,

Therefore, to this end and without prejudice to any decisions which may
be taken in accordance with Article 34 of the Charter,

The Security Council resolves to appoint a sub-committee of three

members and instructs this sub-committee to receive or to hear 'such

evidence, statements and testimonies, and to report to the
Security* Council

at the earliest possible time.

The representative of the Soviet Union declared that he considered this draft

resolution as
'

not of a procedural nature
'

and proposed first to decide
'

whether
or not this is a procedural matter

'

(Official Records of the Security Council,

3rd Year, No. 63, p. 19). The representative of the United States expressed the

view that
'

to establish a sub-committee is clearly a procedural decision. It is a

decision under Article 29 of the Charter, not under Chapter VI
'

(p. 19). This

view was supported by the Canadian delegate (p. 21). At the 3ooth meeting,
the representative of the Soviet Union stated that the proposed sub-committee was
'

an organ for the purpose of investigation. . . . Consequently, a decision

regarding the establishment of such an organ must be taken by a non-procedural
vote.' (Ibid., No. 71, p. 41.) This view is certainly correct if the decision to

institute an investigation within the meaning of Article 34 and the decision to

establish an organ for this purpose are combined in one resolution to be taken

under Article 34. At the 30 3rd meeting of the Security Council the President

suggested first to decide upon the preliminary question : whether the proposed
resolution to establish a sub-comniittee was procedural . Eight votes were cast in the

affirmative, with 2 against, and one abstention. One permanent member (Soviet

Union) voted against. Referring to the interpretation by the four Sponsoring
Powers the President declared the matter as substantive. In his statement he

rejected the interpretation according to which the term '

investigation
'

in

Article 34 applied only to investigations on the spot. He referred to Part i (5)

of the Statement of the four Sponsoring Powers which said that an investigation
under Article 34

'

may involve calling for reports hearing witnesses. ..."
This proved that the term

'

investigation
'

in Article 34 was to be understood in the

widest sense and to be applicable to the motion before the Council (Doc. S/P.V. 303).

In the Greek case, the Security Council by a resolution adopted at its 13151

meeting, authorised the investigation commission created at its 87th meeting to

establish
'

a subsidiary group, composed of a representative of each of the members

of the Commission, to continue to fulfil such functions as the Commission may
prescribe in accordance with its terms of reference.' (Official Records, 2nd Year,

No. 37, pp. 796, 800.) In pursuance of this resolution the commission established

the subsidiary group. At the 1 33rd meeting of the Security Council, the delegate
of the Soviet Union maintained that the commission was not entitled to delegate
its own functions to the Subsidiary Group. (Ibid., No. 39, p. 829.) In the

following discussion the delegate of Yugoslavia attacked the Security Council's

decision by which the commission of investigation was authorised to establish a

14
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obliterates this effect and, at the same time, gets in conflict with the

principle that the Security Council shall not intervene before the

parties have tried to settle the dispute by means of their own choice. 5

Subsidiary Group as contrary to the Charter, since the Charter nowhere recognised
'

the
legal

institution of the delegation of power.' (Ibid, No. 40, p. 846.) The

arguments of the delegates of the Soviet Union and of Yugoslavia are not correct.

It is true that delegation of power conferred on an organ by a constitution is
legal

only if the constitution permits such delegation. But the Charter authorises the

Security Council and the General Assembly in Articles 22 and 29 to confer, to a

certain extent, their powers on subsidiary organs, since these organs are to be

established
'

for the performance of [the General Assembly's and the Security

Council's] functions.' To interpret Article 34 as authorising the Security Council

to establish a commission of investigation implies the interpretation according to

which the Security Council is authorised to delegate its power of investigation to

such commission. It is true that a commission established by the Council is not

entitled to establish on its own initiative a subsidiary organ and to confer upon it

functions conferred upon the commission by the Council. Rule 28 of the Rules of

Procedure of the Security Council based on Articles 29 and 30 of the Charter

authorises the Security Council
'

to appoint a commission or committee
*

;
but

there is no Rule authorising such a commission or committee to set up sub-

committees, as Rule 93 of the Rules of Procedure of the General Assembly provides
with respect to committees established by the Assembly under Rule 88. But

Article 29 of the Charter may be interpreted to empower the Security Council to

establish subsidiary organs not only directly, but also indirectly by authorising a

subsidiary organ to establish another subsidiary organ. (Cf. supra, p. 143.) The

Subsidiary Group was appointed by the commission of investigation, set up by
the Security Council in the Greek case on the basis of a resolution of the

Security Council adopted within the limits of Articles 29 and 34.

6
Originally, Committee HI/2 of the San Francisco Conference adopted the text:
' The Security Council may call upon the parties to settle their dispute by such

means.' The word '

may
'

has been preferred to the word '

shall
'

as Report of

the Rapporteur of Committee
III/2 (U.N.C.I.O. Doc. 1027, III/2/3I (i), p. 3)

states,
'

to make it clear that the parties to a dispute should not wait until the

Security Council calls upon them to perform their obligations.' At the i2th

meeting of Committee HI/2 (U.N.C.I.O. Doc. 992, III/2/2J, p. j) the Australian

delegate
'

proposed the maintenance of
"

shall
"

and the insertion immediately
thereafter of the words

' '

whenever necessary.
' ' At the 3rd meeting of Commis-

sion HI (U.N.C.I.O. Doc. 1088, HI/8, p. 8) he declared with respect to the above

statement that the parties should hot wait, etc.,
'

that is obviously a very important

point and a very sound point. But what is to be the position if the parties do not

take action in accordance with paragraph 3 and do not endeavour to settle their

dispute by peaceful means ? That is the crux or the position. Is the Security
Council merely to retain the power to call upon them to settle their disputes by
such means, or should it not, after a reasonable time has elapsed, be obligated to

call upon the parties to settle their disputes by such means ? It might appear a

technical point but it is not, because the Security Council's main work will, we

hope, lie in the peaceful conciliation of parties to important disputes, and it should

not merely be a matter of discretion with the Security Council to act or not to act

as it thinks fit. ... We think that it is of great importance that, after a certain

time has elapsed when the parties to the dispute have failed to conciliate between

themselves, the Security Council should say, should be obligated to say,
to the

parties :

' ' You have to settle
; you should settle your dispute by means of peaceful

conciliation, because that is your duty under the Charter. It is your duty so to

settle your dispute, and it is our duty as a Security Council to tell you to do so."
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The means referred to in this paragraph are the peaceful means of

the own choice of the parties indicated in Article 3 3 , paragraph i .

Article 33, paragraph 2, is applicable only to disputes, not as

Articles 34 and 36 also to other situations. It seems as if the
'

call
'

referred to in Article 3 3 , paragraph 2
,
is supposed to be possible without

the investigation referred to in Article 34. The '

call
'

shall be made
when the Security Council deems it necessary. This provision

precedes Article 34 providing for investigation. If, however,
Article 33, paragraph 2, authorises the Security Council only to call

upon the parties to settle disputes referred to in paragraph i of this

Article, that is to say, disputes the continuance of which is likely to

endanger the peace, the Council can exercise this function only if it

has determined the dangerous character of the dispute, which seems

to be possible only after the investigation referred to in Article 34.

Investigation under Article 34 is the means prescribed by the Charter

by which the Security Council has to determine whether the

continuance of the dispute or situation is likely to endanger the

maintenance of international peace and security.

Article 36 stipulates:

1 . The Security Council may, at any stage of a dispute of

the nature referred to in Article 33 or of a situation of like

nature, recommend appropriate procedures or methods of

adjustment.

2. The Security Council should take into consideration any

procedures for the settlement of the dispute which have already
been adopted by the parties.

3. In making recommendations under this Article the

Security Council should also take into consideration that
legal

disputes should as a general rule be referred by the parties to

the International Court of Justice in accordance with the

provisions of the Statute of the Court.

The formula
'

appropriate procedures or methods of adjustment
'

in

paragraph i refers both to disputes and other situations. As to

disputes, recommending
'

procedures or methods of adjustment
'

is

a measure different from recommending
'

terms of settlement
'

stipulated in Article 37, paragraph 2. That the recommendation

referred to in Article 36, paragraph i, is not a recommendation of

According to this interpretation, the Security Council shall
'

call upon the

parties
'

under Article 33, paragraph 2, if the parties have failed to apply one of

the means indicated in Article 33, paragraph i. That means that Article 33,

paragraph 2, belongs to a procedure different from that regulated by Article 33,

paragraph i
,
and Article 37. If so, there can be no doubt that the parties must not

wait to act under Article 33, paragraph i, until the Security Council calls upon
them to perform their obligation, regardless of Article 33, paragraph 2, being

formulated: the Security Council 'shall,' or 'may,' call upon the parties to

settle their disputes by the means indicated in Article 3 3 , paragraph i .

K.
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'

terms of settlement
'

results from the fact that according to

Article 37, paragraph 2, the Security Council has to make a choice

between these two kinds of recommendations. As to other situations,

too, recommending
'

procedures or methods of adjustment' must be

different from recommending terms ofadjustment. Recommendations
made under Article 36, paragraph i, can not have a substantive,

but only a procedural character. Under Article 36, paragraph i,

the Security Council may recommend a specific way which according
to its opinion might lead to the settlement of a dispute or the adjust-

ment of another situation
;
but the Council must not recommend a

definite settlement or adjustment.
6

Hence, as far as disputes are

concerned, to recommend '

appropriate procedures or methods of

adjustment,' as provided by Article 36, paragraph i, seems to be

the same as to call upon the parties to settle their dispute by the

peaceful means of their own choice, as provided by Article 33.'
These

'

means
'

comprise all possible
'

procedures or methods of

adjustment,' or of 'solution' as Article 33, paragraph i, says. Since
'

procedures
'

are
'

methods,' and vice versa, one of the two terms

is superfluous. Apart from the fact that the provision of Article 33,

paragraph 2, refers only to disputes whereas the provision of

Article 36, paragraph i, also to other situations, the two provisions
are different only in so far as Article 33, paragraph 2, is inter-

preted to mean that the Security Council may remind in general
terms the parties of their obligation under Article 3 3 , paragraph i

,

whereas under Article 36, paragraph i, it may recommend a definite

' The sub-committee established by the Security Council at its 39th meeting in the

Spanish case suggested that the Council should take, under Article 36, paragraph i
,

the following actions:
'

(a) The endorsement by the Security Council of the

principles contained in the declaration by the Governments of the United Kingdom,
the United States and France, dated March 4, 1946. (f>)

The transmitting by the

Security Council to the General Assembly of the evidence and reports of this

sub-committee, together with the recommendation that unless the Franco regime
is withdrawn and other conditions of political freedom set out in the declaration

are, in the opinion of the General Assembly, fully satisfied, a resolution be passed

by the General Assembly recommending that diplomatic relations with the Franco

regime be terminated by each Member of the United Nations, (c) The taking of

appropriate steps by the Secretary-General to communicate these recommendations

to all Members of the United Nations and all others concerned.' (Doc. S/7J,

p. ij.) There can be little doubt that the actions referred to under (a) and
(fc)

are by no means compatible with Article 36, paragraph i, authorising the Security
Council to recommend appropriate procedures or methods of adjustment. Cf.

the critical remarks of the delegate of the United Kingdom at the 4oth meeting of

the Security Council. (Journal of the Security Council, ist Year, No. 39, p. 762.)

7 At the 5th meeting of Committee HI/2 (U.N.C.I.O. Doc. 356, III/2/n, p. 3) the

delegate of France pointed out that there existed at present in paragraph $ of

Chapter VIII, Section A, of the Dumbarton Oaks Proposals (corresponding to

Article 36, paragraph i, of the Charter) a repetition of an idea in paragraph 3 of the

same Section (corresponding to Article 33, paragraph 2, of the Charter).



Quasi-Judicial Settlement ofDisputes and Adjustment ofOther Situations 40 3

procedure for the settlement of the dispute or the adjustment of the

situation. 8

According to the wording of Article 36, paragraph i, the Security
Council may make these recommendations

'

at any stage
'

of a dispute
or a situation. As far as disputes are concerned, this provision is as

inconsistent with the provision of Article 33, paragraph i, as is

Article 34; for it authorises the Security Council to intervene in a

dispute before the parties have attempted to solve it by means of their

own choice. That the Council has the power to make recom-

mendations
'

at any stage
'

of a dispute or a situation is problematical
also because this implies the right of the Council to make the

recommendations referred to in Article 36, paragraph i, even before

Article 34 has been applied. But it is difficult to interpret paragraph i

of Article 3 6 literally.
For the Council is authorised by this paragraph

expressly to make certain recommendations, not with respect to all

disputes or situations, but only with respect to those
'

of the nature

8 At the Heatings (pp. 270 f.), the representative of the Department of State made
the following statement with respect to Article 33, paragraph 2 :

' The Security
Council at this stage is expected, under paragraph 2 of Article 33, to watch the

situation, and when it deems it necessary or useful, to call upon the parties to such

disputes to settle the disputes by means of their own choice. In other words, to

remind them of their obligation to do so.' According to this interpretation, the
'

call
'

referred to in Article 33, paragraph -2, is to be made at that
'

stage
'

of the

dispute to which Article 3 3 , paragraph i , refers, that is, possibly, before investigation.
A Senator asked with reference to Article 33, paragraph 2: 'Is that a general
direction or would the Security Council-have the authority-to tell the party to settle,

for example, by arbitration ?' Whereupon the representative of the State

Department answered :

' No
;

I think this definitely means to call upon the parties
to settle a dispute by means of their own choice. The other power comes at- a

somewhat later stage. Or it may come at this stage if the Council wishes to do so,

but it is not necessarily so.' But when the Senator asked:
'

But you would say
the Security Council does not have the right to order the parties to accept a

particular method of peaceful settlement?', the representative of the State

Department answered:
'

No; it has not.'

It seems that the Security Council applied Article 33, paragraph 2, in the

Indonesian question which was brought before the Council under Article 35,

paragraph i. At its 17 3rd meeting the Council adopted the following resolution:

The Security Council

Noting with concern the hostilities in progress between the armed

forces of the Netherlands and the Republic of Indonesia, calls upon the

parties :

(a) to cease hostilities forthwith, and

(b) to settle their disputes by arbitration or by other peaceful means

and keep .the Security Council informed about the progress of the

settlement. (Official Records of the Security Council, 2nd Year,

No. 68, pp. 1702 f.)

Only clause (b) of the resolution can be interpreted as an application of Article 33,

paragraph 2
;

to
'

cease hostilities
'

as recommended in clause (a) is not a means

within the meaning of Article 3 3 ;
nor is clause (a) a recommendation within the

taeaning of Article 36, paragraph i.

26(2)
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referred to in Article 33,' and that means disputes or situations the

continuance of which is likely to endanger the maintenance of

international peace and security. Consequently the Security Council

cannot make a recommendation under Article 36, paragraph i,
'

at

any stage
'

of a dispute or situation, but only after it has determined

that the continuance of the dispute or situation is likely to endanger
international peace and security. This is exactly the purpose of the

investigation to be made under Article 34. Without such investi-

gation, there is no sufficient reason to consider the dispute or situation

as being
'

of the nature referred to in Article 33.' Consequently
Article 36 can properly be applied only after Article 34 has been

applied. But such investigation can be made quite informally by the

Council itself, without appointing a special commission of investigation.
As pointed out, Article 37, paragraph 2, too, can be applied only after

an
investigation under Article 34 has led the Security Council to the

conclusion that the continuance of the dispute is in fact likely to

endanger the peace.
'

Hence, Article 34 and Article 33, paragraph 2,

or Article 34 and Article 36 belong together, just as Article 33,

paragraph i and Article 37 do. Article 34 except if applied in the

procedure regulated by Articles 3 3 , paragraph i
,
and 3 7 represents

the first stage of the ex ojpcio procedure instituted by the Security

At the 7th meeting of Committee
III/2 (U.N.C.I.O. Doc. 433, III/2/if, p. 2)

'

the

delegate of Canada proposed that the sub-committee on drafting should consider

whether the Security Council should not be given explicit authority to investigate
a dispute, under paragraph 4 [corresponding to Article 37 of the' Charter] ,

in order

to assist in securing a peaceful solution.
'

This proposition has not been carried out.

Article 37, paragraph 2, is the only provision by which the Security Council is

expressly bound to examine, before making recommendations, whether a dispute
is likely to endanger the maintenance of international peace and security. As to
'

situations
'

no express provision to this effect exists
;
nor does the Charter contain

an express provision binding the General Assembly to examine whether a dispute or

a situation brought before it is likely to endanger the peace. The Memorandum
on Pacific Settlement by the Security Council, submitted by the delegation of

Canada to the First Committee (Doc. A/C. 1/91, p. s) contains the following
statements:

'

Apart from the special jurisdiction which may be conferred on it

under Article 38 by all the parties to any dispute, the Security Council's jurisdiction

is restricted to international disputes and situations which are likely to endanger the

maintenance of international peace and security. The preliminary question to be

settled therefore when a dispute or a situation is brought to the attention of the

Security Council is whether the Council has jurisdiction to deal with the matter,

that is to say whether the continuance of the dispute or situation is likely to

endanger the maintenance of international peace and security. Therefore the

Security Council should work out agreed procedures to ensure that the early stages

of the consideration of a dispute or situation by the Security Council are directed

towards settling the preliminary question whether the continuance of the dispute
or situation is likely to endanger the maintenance of international peace and security.

It may be necessary for the Council in these early stages to discuss the facts of the

case and the claims and the counter-claims, but the purpose of this initial examination

should be, not to arrive at a recommendation on the settlement or adjustment of

the dispute or situation, but to decide the preliminary question of jurisdiction.'
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Council on its own initiative. After the investigation made under

Article 34 has brought a positive result, in case of a dispute the

Security Council has the choice between Article 33, paragraph 2, and

Article 36. It may apply the one or the other, or first Article 33,

paragraph 2, and then Article 36. In case of situations which have

not the character of a dispute, the Security Council can apply only
Article 36, not Article 33, paragraph 2.

The competence of the Security Council in the procedure under

Article 34, Article 33, paragraph 2, and Article 36 in contra-

distinction to its competence in the procedure under Article 33,

paragraph i
,
and Article 37, and the procedure under Article 38 does

not depend on the parties to the dispute. When the Security Council,
on its own initiative, has under Article 34 placed on its agenda and

investigated the dispute and has determined its dangerous character,

the parties cannot withdraw the dispute from the Council. The
Council may keep the matter on its agenda as long as it deems

necessary. Even if the parties declare that they have settled the

dispute and hence, a
'

dispute
'

in the sense of Article 33 no longer

exists, the Security Council may remain seized with the matter as

with a
'

situation
'

likely to endanger the maintenance of the peace.

In open contradiction to the principle underlying the procedure

regulated by Article 33, paragraph i, and Article 37, the Security
Council may under Article 34 investigate a dispute in spite of the fact

that the parties have already begun to settle their dispute by negotiation,

inquiry, mediation, conciliation, arbitration, judicial settlement,

resort to regional agencies or arrangements, or other peaceful means

of their own choice. The Security Council, after having determined

the dangerous nature of the dispute, may recommend appropriate

procedures or methods of adjustment (' adjustment
'

probably

meaning also
'

settlement '), even if the parties have submitted the

dispute to an international tribunal of arbitration or the International

Court of Justice. The wording of Article 36, paragraph i, does not

exclude such possibility.
l

Paragraphs 2 and 3 of this Article, k is

1 At the San Francisco Conference, the Turkish Government proposed to add after

paragraph $ of Chapter VIII, Section A, of the Dumbarton Oaks Proposals [corres-

ponding to Article 36, paragraph i, of the Charter] the following sentence:
'

Nevertheless, recommendations made by the Security Council must not interfere

with legal procedure in the case of a dispute which has already been submitted for

legal settlement.' (U.N.C.I.O. Doc. 2, 0/14 (<) (i), p. 2.)

Atthe i oth meeting of Committee ID/2 (U.N.C.I.O. Doc. j3o,III/2/2o,pp. i f.)
'

the delegate of Turkey explained that the purpose of this amendment was to insure

that the Security Council would not intervene in a case which was being heard by
the International Court of Justice. If the dispute developed into a threat to the

peace during proceedings before the Court, then the Council might intervene, but

otherwise it should be clear that there would be no interference with judicial

proceedings. This view was supported by the delegate of Peru. The delegate of
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true, provide that the Security Council
'

should
'

(not
'

shall ')

'

take

into consideration any procedures for the settlement of the dispute
'

nothing is said with respect to
'

situations
' '

which have already
been adopted by the parties,' and

'

that
legal disputes should as a

general rule be referred by the parties to the International Court of

Justice in accordance with the provisions of the Statute of the Court.'

Whatever these provisions mean, their wording does not bind the

Security Council to wait with its recommendations until the procedure

adopted by the parties themselves has failed, and to refrain from any
interference if the dispute has been submitted by the parties to the

Court or another international tribunal. It is, for instance, not

incompatible with the wording of Article 36 that the Security Council

may recommend that the parties refer the dispute, already submitted

to an international conciliation commission, to the Court, because the

Security Council considers the dispute to be a
legal,

and not a political,

one; or recommend that the parties refer the dispute, already sub-

mitted to an international tribunal of arbitration or to the Inter-

national Court of Justice, to the Security Council, because the Council

considers the dispute to be a political and not a
legal one. If this was

not the intention of the
legislator

which is probable he has

formulated paragraphs 2 and 3 of Article 36 in a most unsatisfactory

way. The wording of these provisions, however, is clear enough to

ascertain that the Security Council has no power by itself to refer the

dispute to the International Court of Justice. This can be done only

'by the parties.'
2

the Union of South Africa said he thought there was no intention implied in the

paragraph that the Council should intervene unless there were a threat to the peace.
The delegate of the United Kingdom took a similar view, and suggested the

reference of the amendment to the drafting committee in order that this might be

made clear. The delegate of the United States said that as he understood the

situation, paragraph 5, which had just been approved, referred only to a dispute of

the nature referred to in paragraph 3 of the same Section, namely, a dispute which

was likely to endanger peace and security. He understood also that the Turkish

amendment did not purport to place any restrictions on the action of the Security
Council in such a case, but that it meant that if a dispute were being satisfactorily

handled by the Court and there was no threat to the peace, then there should be no

interference by the Council. The delegate of Turkey agreed with this inter-

pretation and indicated he would be satisfied if the Turkish amendment and this

interpretation were referred to the drafting committee.' In consideration of the

Turkish suggestion, paragraph 2 of Article 36 has been adopted. Its text does not

exclude, however, the possibility against which the Turkish amendment was

directed.

The Summary Report ofthe nth meeting of Committee III/
2 (U.N.C.I.O. Doc. 992,

III/J/27, P- 4) contains the following statement with respect to Article 36,

paragraph 2 :

'

According to this Article, the Security Council, in making
recommendations in accordance with the first sentence, must determine whether

or not the parties had already adopted pacific procedures. If so, the Council

would not ordinarily call upon them to adopt such procedures, or make recom-

mendations for the employment of other designated procedures.' It may be that

the Security Council, in case the parties had already adopted certain procedures
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Since Article 36 refers not only to disputes between Members but

also to disputes between Members and non-members and even to

disputes between non-members, it may happen that the Security
Council is dealing with a dispute between two states of which one, or

both, are not parties to the Statute of the International Court of

Justice. According to the wording of Article 36, paragraph 3, of the

Charter, the Security Council may recommend even in such a case to

the parties to refer the dispute if it is a legal dispute according to the

opinion of the Council to the International Court of Justice. But

the state which is not a party to the Statute can refer its dispute to the

for the settlement of their dispute,
' would not ordinarily

'

call upon them to

adopt such procedures or recommend others. But the question is whether the

Charter prohibits such intervention on the part of the Council. This question
cannot be answered in the affirmative. There is, in particular, nothing in the

wording of Article 36, paragraph ?, that restricts the intervention of the Council

in a dispute which was being heard by the International Court of Justice or any
other authority, to the case where the Security Council, under Article 39, has

determined the existence of a threat to the peace.
The Summary Report of the i4th meeting of Committee HI/2 (U.N.C.I.O.

Doc. 1029, IH/2/33, p. 4) contains the following statement with reference to

Article 36, paragraph 3 :

' The Secretary, after reading the Article, noted that the

Sub-committee, on the motion of the delegate of Norway, had added the words
"
by the parties

"
after the word "

referred." The delegate of China reported
that the Sub-committee had not considered it desirable to accept the amendment,

proposed by the delegate of Australia at the previous meeting, and providing for

the substitution of .the words "
act upon the rule

"
for the words

"
take into

consideration." It had been felt that the original text was
sufficiently clear, and

that it had given adequate expression to the intent of the Committee. The Sub-

committee had accepted the addition of the words
' '

by the parties "in order to

make it perfectly clear that the Security Council had no right or duty to refer

justiciable disputes to the International Court of Justice.'

At the i3th meeting of Committee HI/2 (U.N.C.I.O. Doc. 1016, IH/2/29,

pp. i f.)
'

Judge Manley O. Hudson, of the Permanent Court of International

Justice, said that he assumed that it was implicit in the provisions of the Article

that the Security Council, in making recommendations, would take account of

obligations which states may have assumed with respect to the jurisdiction of the

International Court of Justice. He thought the phrase
"

should normally be

referred
"

contained a slight suggestion that the Security Council might fail to

take account of the compulsory jurisdiction which a state or states might have

assumed under Article 36 of the Statute of the Court. The delegate of the United

Kingdom explained that if both parties to a dispute had accepted the optional

clause, there was no scope for a recommendation by the Security Council. Either

party, in that case, could institute procedures before the Court. A difficulty

might arise only if neither of two signatories to the optional clause should start

proceedings before the Court. In that case, however, the delegate of the United

Kingdom felt that the Security Council would, no doubt, take into account the

fact that both parties had signed the clause.' At the Hearings (pp. 333 f.) a Senator

asked whether
'

the Council can act notwithstanding there is pending an issue in the

Court.' The representative of the Department of State answered:
'

Oh, yes,

quite so.' He also stated:
'

There is no way whatsoever by which the Council

can force litigants into the Court.
'

But the Council may
' recommend

'

to submit

the dispute to the Court and consider non-compliance with its recommendation as

a threat to the peace with all the consequences determined in Article 39.
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Court only if it fulfils the requirements of Article 3$, paragraph 2, of

the Statute. 3

Although the wording of Article 36, paragraph i, implies the

possibility of the Security Council's recommending to refer the dispute
to the Council itself, it is doubtful whether the Council can settle the

dispute referred to it in compliance with such a recommendation.

For, as pointed out, the Council is authorised to recommend terms of

settlement only under Article 37, paragraph 2, and Article 38, that is

8 At its 1 2 jth meeting the Security Council, in the Corfu Channel case, recommended
under Article 36, paragraph 3,

'

that the United Kingdom and the Albanian

Governments should immediately refer the dispute to the International Court of

Justice in accordance with the provisions of the Statute of the Court.
'

(Official

Records of the Security Council, 2nd Year, No. 34, pp. 726 f.) The Council did

not adopt a formal decision to the effect that it considered the dispute to be a
legal

one. The Australian delegate, who suggested reference to the Court, incidentally
said:

'

. . . and this is now a legal dispute . . .

'

(p. 723.) The fact that

Albania is not a party to the Statute was not mentioned in the discussion. But the

Australian delegate made the following statement, in order to justify the jurisdiction
of the Court:

' Under Article 25 of the Charter a Member agrees "... to

accept and carry out the decisions of the Security Council . . . ". Under
Article 36,

"
the Security Council may . . . recommend appropriate procedures

or methods of adjustment
"

of a dispute. And under the same Article, the general
rule is stated

" ... that legal disputes
"

and this is now a
legal dispute

' '

should ... be referred by the parties to the International Court of Justice in

accordance with the provisions of the Statute of the Court." That reference

implies an acceptance of jurisdiction. Furthermore, in the letter of invitation sent

by this Council to the Government of Albania, there is one vital condition laid

down:
"

. . .to participate without a vote in the proceedings with regard to

this dispute on condition that Albania accepts, in the present case, all the obligations
which a Member of the United Nations would have to assume in a similar case."

Therefore, any decision, any recommendation that we may make binds the

United Kingdom and also binds Albania. In addition, Article 36 of the Statute of

the International Court of Justice provides for the jurisdiction of the Court as

follows :

' '

. . . comprises all ... matters specially provided for in the Charter

of the United Nations . . . ". Consequently, we arrive at this conclusion: under

provisions of both the Charter of the United Nations and the Statute of the Court,
the Security Council is clearly entitled to make such a recommendation . . .

'

This interpretation of the Charter and the Statute is rather problematical.
First of all, it is doubtful whether a recommendation made by the Security Council

under Article 36 of the Charter is a decision binding upon the Members according
to Article 2;. If it is a mere

'

recommendation,' it might not be considered to

be a binding
'

decision.' Only if Article 2f is interpreted to refer also to
'

recommendations
' made by the Security Council, the fact that Albania has

accepted
'

in the present case all the obligations which a Member of the United

Nations would have to assume in a similar case,' constitutes an obligation of Albania

to comply with the recommendation of the Council to refer the dispute to the

Court. The case was brought before the Court by a unilateral application addressed

by Great Britain to the Registrar of the Court under Article 40, paragraph i, of the

Statute. (International Court of Justice, Distr. i$i, 1947, General List No. i,

pp. 3 f.) The application of the British Government is based on the arguments

brought forward by the Australian delegate mentioned above. As to the legal

aspects of the case brought before the Court, cf. infra, pp. joi, 517, 36 f.
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to
say, in case the dispute has been referred to it under these Articles.

In case of a situation which has not the character of a dispute and whose

dangerous nature has been determined under Article 34, the Council

is not bound to take into consideration any procedure which had

already been adopted by the parties concerned for its adjustment, nor

is the Council authorised to recommend terms of adjustment.
After the Security Council has, on its own initiative or on the

initiative of any other authority except the parties themselves,

investigated a dispute, determined its dangerous character under

Article 34, and recommended appropriate procedures or methods of

adjustment under Article 36, paragraph i, and after the parties have

failed to settle the dispute by the means recommended to them by the

Security Council, the question arises whether Article 37, paragraph i,

applies, that is to say, whether the parties are obliged to refer such

dispute to the Council. Strange as it may seem, the answer to this

question is according to the wording of Article 37, paragraph i
,
in the

negative. For the provision of this paragraph refers expressly to

disputes which the parties fail to settle by the means indicated in

Article 33, paragraph i. These are means
'

of their own choice,' not

means recommended to them by the Security Council under Article 36,

paragraph i. The, probably unintentional, effect of the wording of

Article 37, paragraph i, is that a dispute which the parties fail to

settle cannot be shifted from the procedure regulated by Article 34,

Article 33, paragraph 2, and Article 3$, to the procedure regulated

by Article 33, paragraph i, and Article 37, the only procedure (except
the one under Article 38) that can be terminated by a recommendation

of terms of settlement by the Security Council. *

4 As pointed out, the Dumbarton Oaks Proposals in Chapter VIII, Section A, under the

heading
'
Pacific Settlement of Disputes

'

did not confer upon the Council the

power to recommend terms of settlement. The idea was to leave the settlement

of the dispute to the parties, to authorise the Security Council only to recommend

appropriate procedures or methods of adjustment, even in case the parties, after

failing to settle the dispute by means of their own choice, have referred it to the

Security Council. The power to make other recommendations than those of
'

procedures or methods
'

is conferred upon the Security Council only in Section B
of Chapter VIII, under the heading

'

Determination of Threats to the Peace or Acts

of Aggression and Action with respect Thereto.' Paragraph 2 of this Section runs

as follows :

In general the Security Council should determine the existence of any
threat to the peace, breach of the peace or act of aggression and should make
recommendations or decide upon die measures to be taken to maintain or

restore peace and security.

This provision corresponds to Article 39 of the Charter. The Charter maintains

the idea of the Dumbarton Oaks Proposals to leave settlement of disputes in

principle to the parties and allow the Security Council to intervene only if the

parties fail. But the Charter confers upon the Council not only the power to

recommend '

procedures or methods
'

but also
'

terms of settlement.' However,

thfc provision conferring upon the Council this power has been inserted into

Articles 37 and 38 only, dealing with disputes referred to the Security Council by
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The procedure regulated by Article 34, Article 33, paragraph 2,

and Article 36, may be instituted on the initiative of others rather than

of the Security Council itself.

Article 3 stipulates :

1. Any Member of the United Nations may bring any

dispute, or any situation of the nature referred to in Article 34,

to the attention of the Security Council or of the General

Assembly.

2 . A state which is not a Member of the United Nations

may bring to the attention of the Security Council or of the

General Assembly any dispute to which it is a party if it

accepts in advance, for the purposes of the dispute, the

obligations of pacific settlement provided in the present
Charter.

3 . The proceedings of the General Assembly in respect of

matters brought to its attention under this Article will be

subject to the provisions of Articles 1 1 and 12.

Like Article 34, Article 3$, paragraph i, refers to any dispute, but

only to situations (not having the character of a dispute) of the nature

referred to in Article 34. Under Article 35, paragraph i
,
a procedure

for settlement of disputes by the Security Council may be initiated by
'

any Member of the United Nations.' The wording comprises also

the Members which are parties to a dispute, and thus as pointed out

is not consistent with Articles 33 and 37, which obligate the parties
first to seek a solution by peaceful means of their own choice and to go
to the Security Council under Article 37, paragraph i only after

they have tried in vain to settle it in this way. It might be objected
that

fulfilling
this obligation is not incompatible with bringing the

dispute to the attention of the Security Council, since this is different

from
'

referring
'

the dispute to the Council under Article 37,

paragraph i. However, to bring a dispute to the attention of the

Security Council can have no other purpose than to give the Council

the opportunity of dealing with the dispute under Article 35,

paragraph i, to investigate it under Article 34 and to make recom-

mendations under Article 36; that is to say, to enable the Security
Council to start an ex ojpcio procedure under Article 34 and Article 33,

paragraph 2, or Articles 34 and 36. This results especially from

paragraph 2 of Article 3^, where a non-member is authorised
'

to

bring to the attention of the Security Council or of the General

Assembly
'

any dispute to which it is a party
' if it accepts in advance,

the parties. To authorise the Security Council to recommend terms of settlement

also in case the dispute has been brought before it in another way and also in case

of situations which have not the character of a dispute, has been omitted because

in Chapter VI of the Charter the procedure regulated by Article 33, paragraph i,

and Article 37, is mixed up with the oth'er procedures provided for in this Chapter.
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for the purposes of the dispute, the obligations of pacific settlement

provided in the present Charter.' This condition would be super-
fluous if the meaning of the formula

'

to bring to the attention
'

were
not : to give the Council the opportunity of

instituting
ex

officio
the

procedure finally leading to recommendations under Article 36.*

However, to bring a dispute (or another situation) to the attention of

the Security Council under Article 3 , paragraphs i or 2
,
differs from

referring a dispute to the Council under Article 37, paragraph i, in

so far as a state party to a dispute may bring, in accordance with the

wording of Article 3$, paragraph i, the dispute before the Security
Council without having sought a solution in accordance with Article 3 3 ,

paragraph i . For if this provision is applied, the dispute has to be

brought before the Council under Article 37, paragraph i, not under

* At the 1 2th meeting of Committee III/2 (U.N.C.I.O. Doc. 992, HI/2/2J, pp. 7 f.

[Corrigendum Doc. 1045, 1^/2/27 (i), June 17, 1945]) the delegate of Ethiopia
wished to receive

'

a clarification of the meaning of the phrase
' '

bring ... to

the attention of the Security Council or the General Assembly
"

appearing in

Article 3 [corresponding to Article 3 j of the Charter] ,
in 'the

light
of the phrase

' '

they shall refer it to the Security Council
' '

contained in Article 6 [corresponding
to Article 37 of the Charter].' The delegate of China explained that according
to Article 3,

'

any state could bring any kind of dispute to the attention of the

Council. This Article, however, did not provide for or define the nature of the

action which the Council might take. By Article 6, the Council may take action,

provided it first decides that the continuance of the dispute is likely to endanger
international peace and security, and if the Council is satisfied that the parties have

failed to settle the dispute by pacific means of their own choice. Although a party

may bring a dispute to the attention of the Council in accordance with Article 3 ,

the Council may, nevertheless, act immediately under Article 6, provided the

required conditions have been fulfilled.' This explanation is not quite in

accordance with the Articles referred to. It is true that Article 3 [corresponding
to Article 35, paragraphs i, and 2 of the Charter] did not provide for or define the

nature of the action which the Council might take. But from the text of the

second paragraph of Article 3 [corresponding to Article 35, paragraph 2, of the

Charter] it must be concluded that a dispute is brought to Uie attention of the

Security Council for the purpose of settlement. As to the nature of the action

which the Council might take, Article 4 of the provisions discussed in Com-
mittee

1II/2 applies, which corresponds to Article 36, paragraph i, of the Charter,

providing that the Council may
'

at any stage of a dispute or a situation
' *

recom-

mend appropriate procedures or methods of adjustment.' The difference between
'

bringing a dispute to the attention of the Security Council
'

under Article 35, and
'

referring
'

a dispute to the Security Council under Article 37, paragraph i, is not

that in the first case the action to be taken by the Council is not determined by the

Charter, whereas in the second case it is determined; the difference, as far as

the action of the Council it concerned, is that in the first case the Council is

authorised to recommend only procedures or methods, whereas in the second case

the Council is authorised to recommend also terms of settlement.

If a party brings a dispute to the attention of the Security Council under

A,^cle 3 (Article 3 j of the Charter), the Council cannot
'

act immediately under

Article 6
'

(Article 37 of the Charter). For the Council can act under Article 6

only if the dispute has been referred to it under this Article, that is to say under

conditions precisely determined in this Article and different from those determined

in Article 3.
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Article 3^, paragraphs i or 2. According to the wording of the

Charter, the provision of Article 33, paragraph i, applies only to the

procedure regulated by this Article in connection with Article 37;
and this procedure applies only to disputes, not to other situations.*

6
During the discussion of the Greek case, which was brought to the attention of the

Security Council by Greece as a
'

situation
'

under Article 3$, paragraph i but

was declared by the President of the Council to be a dispute (cf. p. 41$) the

delegate of Poland stated:
'

that since, by implication, we have decided that the

case before us is in the nature of a dispute, before we take further decisions we must

comply with Article 33 of the Charter, which says that in case of disputes the

parties shall seek all methods of adjustment before they call upon the Security
Council to take a decision.' (Official Records of the Security Council, ist Year >

2nd Series, No. 28, p. 6j2.)

During the discussion of the Corfu Channel Incident case, which was brought
to the attention of the Security Council by Great Britain as a party to the dispute
under Article 3$, paragraph i (Official Records, 2nd Year, Suppl. No. 3, Annex 8

p. 36), and decided by die Council under Article 36, the delegate of the Soviet

Union declared to be against the proposal for inclusion of the case in the agenda of

the Security Council, because Great Britain did not comply with the provisions of

Article 33, paragraph r. The representative of Great Britain in spite of the fact

that his Government had brought the dispute with Albania to the attention of the

Security Council under Article 35, paragraph i, asserted that Great Britain had

complied with the provision of Article 33, paragraph i. (Ibid., No. 6, pp. 1 15 f. ;

No. 1 8, pp. 366, 376.) But at the same time he referred to Article 36, para-

graph i
,
which says :

' The Security Council may, at any stage of a dispute of the

nature referred to in Article 33, or of a situation of like nature, recommend

appropriate procedures or methods of adjustment
'

;
that is to say,

he called the

attention of the Council to the fact that Article 36 is in conflict with Article 33,

paragraph i. The delegate of Brazil maintained that Articles 3$ and 36 of the

Charter
'

are applicable only, first, when the requirements of Article 33, calling
for peaceful adjustment, have been complied with, and secondly, when the dispute
or situation is likely to endanger the maintenance of international peace and security.

*

(Ibid., No. 32, p. 687.) As to the second condition, the statement is correct;

but the statement that Article 35, paragraph i, and Article 36, apply only when
the requirements of Article 33, paragraph i, have been complied with, has no
basis in the Charter.

The Memorandum on Pacific Settlement by the Security Council, submitted

by the Canadian delegation to the First Committee (Doc. A /C. 1/91) contains the

following statement :

'

All the Members of the United Nations have under Article 3 3

of the Charter undertaken that, if they are parties to any disputes the continuance

of which is likely to endanger the maintenance of international peace and security,

they will first of all seek a solution by negotiation, inquiry, mediation, conciliation,

arbitration, judicial settlement, resort to regional agencies or arrangements, or-

other peaceful means of their own choice. The spirit of this undertaking applies
to situations which might lead to international friction or give rise to a dispute.

Therefore, the rules of procedure of the Security Council should provide that,

when a state brings a dispute or a situation to the attention of the Security Council,

it should submit in writing a preliminary statement setting forth the steps which

have been taken by the states concerned to carry out their obligation under the

Charter to seek a solution by peaceful means of their own choice before coming to

the Security Council.' The present Charter does not provide that a state may

bring to the attention of the Security Council a dispute or a situation these are

the words of Article 35 only after the states involved in the dispute or the

situation have taken the steps to carry out their obligation to seek a solution by
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Consequently, if Article 35, paragraph i, is interpreted according to

its wording to apply also to Members which are parties to the dispute,
it is more convenient to the party to the dispute to bring it before the

Security Council under Article 3 j, paragraph i, than under Article 37,

paragraph i .
7 But if a party brings a dispute before the Council under

peaceful means of their own choice. This obligation is stipulated in Article 33,

paragraph i, which applies only to disputes, not to
'

situations,' and which is in

connection with Article 37 obligating the parties to the dispute to
'

refer
'

it to

the Security Council, but in no connection with Article 3$ which provides for

bringing
'

to the attention of the Security Council or the General Assembly
'

disputes and
'

situations.' The Canadian suggestion amounts to an amendment
of the Charter. It could not be constitutionally adopted by an amendment to the

Rules of Procedure.

7 As a matter of fact, most disputes and situations considered by the Security Council

have been brought before it by Members under Article 3$, paragraph i. It is

significant
that in a Memorandum concerning

'

the methods and procedures which

have been employed by the United Nations for the pacific settlement of disputes
and peaceful adjustment of situations,' prepared by the Secretariat for the Interim

Committee of the General Assembly (Doc. A/AC. 1 8/6 1, p. 4), among the Articles

under which a dispute or situation may be brought before the Security Council

Article 37, paragraph 2, is not mentioned. According to the interpretation

presented in this memorandum '

a dispute or situation may be brought to the

attention of the Security Council
'

only:
'

(a) By the General Assembly under

Article 1 1 or 1 2 of the Charter; (b) By a Member under Article 3$, paragraph i ;

(c) By a State not a Member of the United Nations party to the dispute under

Article 3j, paragraph 2; (d) By the Secretary-General under Article 99.' The

Memorandum states that the following cases have been brought before the Security
Council under Article 35, paragraph i :

Iranian Question brought by Iran (letters dated January 19, 1946,

Journal of the Security Council, page 13, and March 18, 1946, S/i j);

Greek Question brought by U.S.S.R. (letter dated January 21, 1946,

Journal of the Security Council, page 14);

First Indonesian Question brought by Ukrainian S.S.R. (letter dated

January 21, 1946, Journal of the Security Council, page 15);

Syrian and Lebanese Question brought by Syria and Lebanon (letter

dated February 4, 1946, S/j);

Spanish Question brought by Poland (letters dated April 8 and 9, 1946,

S/3 2andS/ 34);

Ukrainian Complaint against Greece brought by Ukrainian S.S.R.

(telegram dated August 24, 1946, 8/137);

Greek Frontier Incidents Question brought by Greece (letter dated

December 3, 1946, 8/203);

Incidents in the Corfu Channel brought by United Kingdom (letter

dated January 10, 1947, 8/247);

Egyptian Question brought by Egypt (letter dated July 8, 1 947, 8/41 o) ;

Second Indonesian Question brought by India (letter dated July 30,

1947, 8/447); (Australia, then a member of the Security Council, raised

the question under Article 39 letter dated July 30, 1947, 8/449);

India Pakistan Question brought by India (letter dated January i
,

1 948 ,

8/628);

Czechoslovak Situation brought by Chile (letter dated March i j, 1 948,

8/694).
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Article 3$, paragraph i, it cannot according to the wording of

Chapter VI expect that the Council will act under Article 37,

The following
'

disputes
'

: the Iranian case, the Syria and Lebanon case, and

the Corfu Channel Incidents case have been brought before the Security Council

by a Member, party to the dispute, under Article 35, paragraph i. In the Syrian
and Lebanon case the delegates of the two states, in a letter to the Secretary-General
of February 4, 1946, stated that they,

'

acting on the instructions of their Govern-

ments, have the honour, in accordance with Article 34 of the Charter, to bring this

dispute to the attention of the Security Council and to request it to adopt a decision

recommending the total and simultaneous evacuation of the foreign troops from the

Syrian and Lebanese territories.' (Journal of the Security Council, ist Year, No. 8,

p. 139.) Under Article 34, no dispute or situation can be brought before the

Council. But the words '

bring this dispute to the attention of the Security
Council

'

are a quotation of Article 35, paragraph i. At the i9th meeting of the

Security Council the President declared :

'

By the letter of February 4 these two

delegations have exercised their right as Members of the United Nations under

paragraph i of Article 3 j of the Charter, to bring to the attention of the Council

a certain matter.' (Ibid., No. i j, p. 26$. ) The request made in the letter that

the Security Council should recommend the evacuation of the foreign troops, is

a request to recommend terms of settlement; which is possible neither under

Article 34 nor under Article 3$, paragraph i
,
but only if the dispute is referred to

the Security Council under Article 37.

In the Memorandum of the Secretariat (A/AC.i8/6i, p. 3) it is stated:
'

In

certain instances States have made reference to the peaceful means of their own
choice to which they have resorted, pursuant to Article 33, paragraph i, of the

Charter, before a question is brought to the attention of the Security Council:

(a) In their initial communication bringing the question to the attention of the

Security Council
; (fc) And/or in their initial statements before the

'

Security
Council.' In all the instances referred to in the memorandum the case has been

brought before the Security Council under Article 3$, paragraph i. 'In two
instances objection has been raised to the inclusion of a dispute or situation in the

agenda of the Security Council on the grounds that peaceful means of settlement had

not been exhausted by the parties (Iranian Question 2 rth meeting, Journal of the

Security Council, pages 367 and following), or that they were still in progress and

had been, or would be, successful (Incidents in the Corfu Channel, Official Records,
2nd Year, pages 1 1 and following). In these instances the decision of the Council

was to include these questions in the agenda (26th meeting, Journal of the Security

Council, page 385 and 9jth meeting, Official Records, 2nd Year, page 1 17)' (p. 5).

A dispute between Hyderabad, not a Member of the United Nations, and India,

a Member of the United Nations, was brought before the Security Council under

Article 3$, paragraph 2. On August 21, 1948, the Secretary to the Government
of the Nizam of Hyderabad and Berar addressed a cablegram to the President of the

Security Council which contained the following statements :

' The Government
of Hyderabad, in reliance on Article 35 (2) of the Charter of the United Nations,

requests you to bring to the attention of the Security Council the grave dispute
which has arisen between Hyderabad and India, and which, unless settled in

accordance with international law and justice, is likely to endanger the maintenance

of international peace and security . . . Hyderabad, a State not a Member of the

United Nations, accepts for the purposes of the dispute the obligations of pacific

settlement provided in the Charter of the United Nations. It is understood that

the submission of the present complaint to the Security Council does not prejudice
the submission of the dispute to the General Assembly.' (Doc. 8/986.) At its

3f7th meeting the Security Council placed the communication of the government
of Hyderabad on its agenda without prejudging the question of its competence in
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paragraph 2. For the Council can act under Article 37, paragraph 2,

only if the dispute is referred to it under paragraph i of that Article.

When invoked under Article 35, paragraph i
,
the Council can act only

under Articles 3$, 34 and 36, that is to say, the Council can make

only recommendations of procedures or methods of adjustment, not

recommendations of terms of settlement. Besides, since any dispute
is a situation, a Member party to a dispute may evade the provisions of

Article 33, paragraph i
,
and Article 37, paragraph i

, by bringing a case

which in fact is a dispute, as a
'

situation
'

to the attention of the

Security Council under Article 35, paragraph i .
8 The practice of the

the case. Representatives of the governments of Hyderabad and of India were

invited to participate in the discussion. The representative of India denied the

competence of the Security Council on the ground that Hyderabad was not an

independent state. He declared that in his government's view
'

Hyderabad is not

competent to bring any question before the Security Council; that it is not a

State
;

that it is not independent ;
that never in all its history did it have the status

of independence; that neither in the remote past nor before August, 1947, nor

under any declaration made by the United Kingdom, nor under any act passed by
the British Parliament, has it acquired the status of independence which would
entitle it to come in its own right to present a case before the Security Council ....

If, therefore, I deny the competence of any area to come before the Security Council

on a matter like this, it is because my Government and I are convinced that if the

Articles of the Charter are not properly read, appreciated and respected, if oppor-

tunity is given to any particular area which does not possess the characteristics of a

State to lay what it considers its grievances before the Security Council, the
utility

of the United Nations will be considerably impaired and great damage will be done

to the cause of peace itself.' (Official Records of the Security Council, 3rd Year,

No. 109, pp. 1 8 f.) At the 3$9th meeting, he stated that the use offeree by the

government ofIndia was necessary :

'

to maintain law and orderwhich had completely
broken down in several parts of Hyderabad.' The decisive point was that the

government of India, considered the dispute as concerning a matter within the

domestic jurisdiction of India:
' we maintain the domestic character of the

dispute.' (Ibid., No. in, pp. 6 f.)

8 This was the case when Greece brought to the attention of the Security Council the

conflict with Yugoslavia, Bulgaria and Albania, under Article 3$, paragraph i, as

a
'

situation which is leading to friction with her neighbours.' (Official Records

of the Security Council, ist Year, 2nd Series; Suppl. No. 10, Annex 16, pp. 169 f.)

But the Security Council, through its President, declared the case to be a dispute.

(Ibid., No. 26, p. 607; cf. also No. 28, p. 6j2.) In spite of the fact that the dispute
was brought to the attention of the Security Council by Greece under Article 35,

paragraph i, not referred to the Council under Article 37, paragraph i, the delegate
of the United States proposed a resolution by which the Council was to make
recommendations far beyond those determined in Article 36, paragraph i. The

resolution suggested by the representative of the United States followed closely the

text of the proposals made by the commission of investigation established by the

Security Council in the Greek case. The commission proposed to the Council

among others
'

that it should recommend to the Governments of Greece on the

one hand and Albania, Bulgaria and Yugoslavia on the other, to do their utmost

to establish normal good-neighbourly relations, to abstain from all action direct

or indirect which is likely to increase or maintain the tension and unrest in the

border areas, and rigorously to refrain from any support, overt or covert, of

elements in neighbouring countries aiming at the overthrow of the lawful govern-
ments of those countries: ..." (Yearbook, p. 371.) The delegate of the United
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Security Council, as pointed out, is not in conformity with the wording
ot Chapter VI. In the actual procedure it makes no difference whether

a case is brought before the Council under Article 35 or under

Article 3 7 .
9

Another difference which exists between bringing a dispute before

the Security Council under Article 3^, paragraph i, and bringing a

dispute before the Council under Article 37, paragraph i, is that in

the first case the procedure of the Council is an ex
officio procedure,

whereas in the second case the procedure of the Council is depending
on the parties to the dispute. To '

bring to the attention
'

of the

Security Council (or of the General Assembly) a matter, does not mean
to bind the Council (or the Assembly) to intervene. Everybody may
bring to the attention of the Council (or of the Assembly) anything.

Nothing in the text of Article 35 allows the interpretation that the

Council (or Assembly) is bound to deal with a dispute or a situation

brought to its attention under Article 3^. The positions of the

Security Council under Article 35 is not different from that under

Article 34: it is upon the Council to decide at its discretion, whether

it will place the dispute or the situation on its agenda and thus institute

States proposed that the Security Council should resolve :

' The Security Council

adopts the proposals made by the majority of the Members of the Commission. . . .

'

(Ibid. , p. 374.) By such a resolution the Security Council would have recommended
1

terms of settlement,' possible only under Article 37, paragraph 2, not mere
'

procedures or methods of adjustment.' But the proposition of the delegates
of the United States was not adopted by the Council, although nine members voted

in favour of it. Since the Soviet Union voted against it, the resolution failed to

pass. (Doc. S/P.V. 170.) (Official Records, 2nd Year, No. 66, p. 1612.)

The Memorandum on Pacific Settlement by the Security Council submitted by the

delegation of Canada to the First Committee (Doc. A/C. 1/91, pp. j f.) contains

the following statement :

' The primary responsibility of the Security Council for

the maintenance of international peace and security was conferred on it by the

Members of the United Nations to ensure prompt and effective action by the

United Nations. The rules and practices of the Security Council should therefore

be based on a recognition of the fact that the Security Council is under an obligation
to deal with disputes and situations when it has decided that they come within its

jurisdiction. Every member of the Security Council is under an obligation to see

that prompt and effective action is taken by the Council. These obligations of the

Council as a whole and of its members individually can be discharged only if the

Council without delay pursues one or more of the three courses of action set

forth in the relevant provisions of the Charter (paragraph 2 of Article 24, para-

graph 2 of Article 33, paragraph i of Article 36, and paragraph 2 of Article 37).

It may pursue these courses in any order it sees fit. The three courses of action

are (a) to remind the parties to a dispute of their undertaking to settle it by peaceful
means of their own choice ; (b) to call upon the states parties to a dispute or directly
involved in a situation to adopt such particular peaceful means or methods of

adjustment as the Council considers most likely to succeed; (c) to recommend
terms of settlement to the parties to a dispute.' The practice of the Security
Council actually corresponds to the principle laid down in the Canadian suggestion :

that the Security Council may pursue the three courses of action
'

in any order it

sees fit.' But this principle is certainly not laid down in the present Charter.
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the ex
officio procedure which ultimately leads to recommendations

under Article 36. This procedure does not depend as does the

procedure under Article .37, paragraph 2 upon the parties; under

Article 3^, paragraph i, a Member that is not at all a party to the

dispute or involved in the situation, may bring the matter to the

attention of the Security Council. Hence the state which has brought
a dispute (or another situation) to the attention of the Security Council

under Article 3$, paragraph i, cannot withdraw the matter from the

attention of the Council ; whereas the parties which have referred a

dispute to the Council under Article 37, paragraph i, may do so. 1

1 The question as to the effect of the withdrawal of a case from the Security Council

arose during the consideration of the dispute between Iran and the Soviet Union.

In a letter from the Iranian Ambassador to the Secretary-General, dated April 9,

1 946, the statement was made '

that the Iranian Government has complete confidence

in the word and pledge of the Soviet Government, and for this reason withdraws

its complaint from the Security Council.' (Journal of the Security Council,
ist Year, No. ?6, p. 498.) Previously the delegate of the Soviet Union had

requested that the Iranian case should be removed from the agenda of the Security
Council.

With respect to the question as to whether the matter could properly be

retained on the agenda of the Council, the Secretary-General addressed to the

President of the Council a memorandum which contains the following statements :

Under Article 33 the Council may call upon the parties to a dispute to

settle it by negotiations, inquiry, et cetera. Under Article* 34 it may
investigate any dispute or situation which might lead to international

friction or give rise to a dispute. Under Article 36 it may recommend

appropriate procedures for the settlement of a dispute under Article 33 or

of a situation of like nature. Under Article 37 the Council may decide to

take action under Article 36 if it deems that the continuance of a dispute is

in fact likely to endanger the maintenance of international peac,e and

security. And
finally,

under Article 38 it may, if all the parties to any

dispute so request, make recommendations to the parties with a view to

pacific settlement.

It is to be noted that the Security Council can be seized of a dispute or

situation in one of three ways, (i) under Article 35 by a State; (2) under

Article 34 by the Security Council itself, and (3) under Article 99 by the

Secretary-General .

In the present case Article 99 is obviously not applicable. The Security
Council has taken no action under Article 34 ;

tha is, it has not ordered

an
investigation, which is the only action possible under that Article. It

is therefore not applicable at this time and cannot become applicable until

an investigation is ordered.

The Council was originally seized of the dispute under Article 35,

paragraph i . Now that Iran has withdrawn .its complaint the Council can

take no action under Article 33, Article 36, Article 37, or Article 38,

since the necessary conditions for applying these Articles, namely a dispute,

between two or more parties, do not exist. The only Article under which

it can act at all is Article 34. But that Article, as has already been said, can

only be invoked by a vote to investigate, which has not been* taken or even

suggested in this case.

It is therefore arguable that, following withdrawal by the Iranian

representative, the question is automatically removed from the agenda

K.
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In order to reconcile the provision of Article 35, paragraph i, that

any Member may bring a dispute to the attention of the Security

unless: (a) the Security Council voted investigation under Article 34, or

(fc)
a Member brings it up as a situation or dispute under Article 35, or

(c) the Council proceeds under Article 36, paragraphs ,
which would appear

to require a preliminary finding that a dispute exists under Article 3 3 ,
or that

there is a
'

situation of like nature.' (Journal of the Security Council,

ist Year, No. 27, pp. 522 f.)

If it is assumed that the Iranian case was under consideration by the Security Council

as a dispute brought to the attention of the Council under Article 3 , paragraph i
,

it is hardly correct to speak of a
'

complaint," as did the Iranian ambassador in his

letter of April 9, 1946, and the Secretary-General in his communication to the

Security Council. Under Chapter VI of the Charter, no state can make a
'

complaint
'

against another state ;
and consequently no state can withdraw a

'

complaint
' from

the Council. This applies especially in case a dispute or situation has been brought
to the attention of the Council under Article 35, paragraph i. According to this

provision a Member may bring to the attention of the Security Council a dispute to

which it is not a party and, hence, has no complaint at all in the matter.

Although a state which has brought a dispute or situation to the attention of

the Council under Article 35, paragraph i, cannot withdraw a complaint, because

it has not made a complaint, it could make a declaration to the effect that it

withdraws the dispute or situation from the attention of the Council. But such

an act could not have any effect, since the Council may give its attention to the

matter even if it had not been brought to its attention by the state which now wishes

to vfithdraw the case. Such a declaration is particularly without effect when the

Council has already given its attention to the matter, as in the case of the dispute
between Iran and Soviet Russia

;
and this even before the Council has undertaken

an investigation under Article 34. The Council can deal with a matter, it can

discuss it, without making an investigation. It must discuss it before adopting a

decision under Article 34. Hence the Secretary-General's statement that the

only Article under which the Security Council can act at all is Article 34, is not

correct. It may act under Article 35, paragraph i , in discussing the dispute or the

situation; or even under Article 36, paragraph i, in making recommendations.

To make a recommendation without formally investigating the matter is
certainly

not proper; but it is not
illegal,

since the Charter does not stipulate that recom-

mendations must not be made without previous investigation. The argument
that if a party to the dispute has withdrawn its

'

complaint
'

no dispute exists and,

hence, Article 36 cannot be applied, is not convincing. For, whether a dispute
still exists or not, is upon the Security Council to decide, and even if no dispute
existed according to the opinion of the Security Council the latter could deal

with the case as with a
'

situation.'

Totally different is the situation in case a dispute has been
'

referred
'

to the

Security Council under Article 37, paragraph i, by the parties. The parties who
refer a dispute to the Council can withdraw this dispute from the Council, because

in this case the Council's jurisdiction is based on the action of the parties, whereas

in case a dispute has been brought to the attention of the Council under Article 3 j ,

paragraph i, the jurisdiction of the Council is based on its own decision to deal

with the matter.

At its 33rd meeting the Security Council decided to refer to the Committee of

Experts for examination and report the memorandum of the Secretary-General.

The Committee was not able to formulate a common opinion on the question put
to it by the Security Council. However, the majority were of the opinion :

' The

Security Council may hold that, even after an agreement has been reached between

the parties, circumstances may continue to exist (for example the conditions under
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Council, with the provision of Articles 33 (i) and 37 (i), that the

parties shall refer the dispute to the Council only after having tried to

settle it by means of their own choice, it would be advisable to

interpret Article 35, paragraph i in conformity with the spirit of

Chapter VI, though not with the wording of Article 3 , paragraph i

to mean that only Members which are not parties to a dispute may
bring the dispute to the attention of the Security Council, whereas

to Members which are parties to the dispute Article 33, paragraph i,

and Article 37, apply. If this interpretation is accepted, then

Article 35, paragraph i, establishes a procedure for the settlement of

disputes different from that regulated by Article 3 3 , paragraph i
,
and

Article 37
2 and that regulated by Article 38, in so far as the first

which the agreement has been negotiated) which might still leave room for fears

regarding the maintenance of peace and which justify the maintenance of the

question in the list of matters with which it is concerned. (Doc. 8/42.) At its

meeting on April 23, 1946, the Security Council rejected the motion of the

representative of the Soviet Union (amended by the representative of France)
that the Iranian question should be removed from the agenda of the Security
Council. This decision was cort-ect under the assumption that the Iranian question
wasunder consideration by the Council under Article 3 5, paragraph i

, of the Charter.
2 The conflict between Iran and the Soviet Union, the first dispute dealt with by the

Security Council, was brought before the latter by a note from the Iranian delegation
of January 19, 1946, which enclosed the following statements:

'

Owing to

interference of the Soviet Union, through the medium of their officials and armed

forces, in the internal affairs of Iran, a situation has arisen which may lead to

international friction. In accordance with Article 33 of the Charter of the

United Nations the Iranian Government have repeatedly tried to negotiate with

the Government of the Soviet Union, but have met with no success. Accordingly,
the Iranian Delegation to the General Assembly of the United Nations, on behalf

of the Iranian Government, have the honour to request you, in accordance with the

terms of Article 3 (i) of the Charter, to bring the matter to the attention of the

Security Council so that the Council may investigate the situation and recommend

appropriate terms of settlement.' The Iranian note did not refer to a dispute but

to a
'

situation,' and brought the matter under Article 35, paragraph i, to the

attention of the Council. On the other hand, the Iranian Government maintained

to have fulfilled the requirements of Article 33, which presupposes the existence

of a dispute, and requested the Council not only to make an investigation which

is consistent with Article 3$, paragraph i but also to recommend terms of

settlement, which is possible only if the matter is a dispute and if it is referred to

the Security Council under Article 37, paragraph i.
'

In a second note of

January 26, 1946 (Journal of the Security Council, No. 4, p. 37), the Iranian

delegation again referred to Article 35 (in the text published in the Journal of the

Security Council, Article 2$ is referred to, which is probably a misprint) and asked

to investigate the
'

dispute.'
The representative of the Soviet Union argued that there was no foundation for

consideration by the Security Council ofthe substance of the Iranian communication.

His main argument was that the provision of Article 33, paragraph i
,
was not yet

complied with. (Ibid., No. $, pp. $3 ff.) The Security Council discussed the

dispute and adopted in its meeting of January 30, 1946, the following resolution:

The Security Council, having heard the statements by the repre-

sentatives of the Soviet Union and Iran in the course of its meetings of

January 28 and 30, and

27(2)
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mentioned procedure is initiated by any Member of the United Nations,

whereas the second and third ones by the parties to the dispute.
3

Having taken cognisance of the documents presented by the Soviet and

Iranian delegations and those referred to in the course of the oral debates
;

Considering that both parties have affirmed their readiness to seek a

solution of the matter at issue by negotiations ;
and such negotiations will

be resumed in the near future,

Requests the parties to inform the Council of any results achieved in

such negotiations. The Council in the meanwhile retains the right at

any time to request information on the progress of the negotiations. (Ibid.,

No. 6, pp. 82 f.)

In adopting this resolution the Security Council took none of the measures expressly
mentioned in Chapter VI of the Charter. It did not call upon the parties under

Article 33, paragraph 2, nor make an investigation under Article 34, nor make
recommendations under Articles 36, 37 or 38. But the resolution was interpreted

by the representatives of the United Kingdom and the Soviet Union to mean a

recommendation, made by the Security Council under Article 36, paragraphs i and

2 to the parties to settle their dispute by direct negotiation. (Cf. ibid., No. 19,

p. 370; No. 20, p. 386.)

The second phase of the Iranian-Russian affair was initiated by a note of the

Iranian Ambassador to the Secretary-General of the United Nations of March 18,

1946, which enclosed the following statement:
'

Pursuant to Article 35, para-

graph i
,
of the Charter of the United Nations, Iran brings to the attention of the

Security Council a dispute between Iran and the Union of Soviet Socialist Republics,
the continuance of which is likely to 'endanger the maintenance of international

peace and security. This dispute has arisen by reason of new developments s\nce

the adoption of the Security Council of the resolution of January 30, 1946, relating
to the earlier dispute between the U.S.S.R. and Iran.' (Ibid., No. 17, p. 352.)

By this note the dispute was brought to the attention of the Security Council under

Article 35, paragraph i. But in its declaration before the Security Council on

April 2, 1946, the representative of Iran said:
'

I regret to inform the Council that

to my knowledge no positive results [of the negotiations with the Soviet Union]
have been achieved. I am instructed by the Government of Iran to refer the dispute
to the Council for decision in accordance with the powers and duties of the Council.

'

(Ibid., No. 2 1
, p. 428.) And in its letter to the Secretary-General of April 2, 1946,

the Iranian ambassador stated :

'

In closing permit me to repeat that in referring
these disputes to the Council, the Iranian Government . . . [hopes] that the Council

will find ajust solution which will promote friendly relations in the future.' (Ibid.,

No. 23, p. 453.) To '

refer
'

a dispute for
'

decision
'

or
'

just solution
'

to the

Security Council after attempts to solve it have not achieved positive results, is

possible, only under Article 37, paragraph i. Hence it may be doubted under

which Article the dispute has been under consideration by the Security Council.

In view of the first note of the Iranian Government addressed to the Security Council

in the first phase of the dispute and of its declaration before the Security Council

in the second phase, it might be assumed that the dispute was referred to the

Council under Article 37, paragraph i. But since this government expressly

quoted Article 3;, paragraph i, it may also be assumed that this Article applies.

That a party brings its own dispute to the attention of the Security Council under

Article 3 j, paragraph i
,

is certainly compatible with the wording of that provision
but inconsistent with the obligation under Article 3 3 , paragraph i

,

'

first of all
'

'

to seek a solution by means of their own choice
'

and only after this attempt has

failed to refer the dispute under Article 37, paragraph i, to the Security Council.

8 For note, see p. 422.
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The procedure initiated by any Member under Article 3 5, paragraph i ,

however, can lead only to an ex
officio procedure under Articles 34

The conflict which arose between the Soviet Union and the Security Council with

respect to the question as to whether the Council should deal with the dispute,

was, at least partly, due to this inconsistency. In its declaration made at the

4th meeting of the Security Council (on January 30, 1946) the representative of

the Soviet Union rightly referred to the clear provisions of Article 33, paragraph i,

and Article 37. (Ibid., No. 5, pp. 56 f.)

At its 3th meeting the Security Council adopted a resolution to the effect
'

that the Council defer further proceedings on the Iranian appeal until May 6, at

which time the Soviet Government and the Iranian Government are requested to

report to the Council whether the withdrawal of all Soviet troops from the whole

of Iran has been completed and at which time the Council shall consider what, if

any, further proceedings on the Iranian appeal are required.' (Ibid., No. 24,

pp. 458, 466.) This was an indirect recommendation of withdrawing the Soviet

troops from Iran. It is an indirect recommendation of terms of settlement,

which is possible under the Charter only when a dispute is referred to the Council

under Article 37, paragraph i.

The India-Pakistan question was brought before the Security Council by a

letter from the representative of India addressed to the President of the Security
Council dated January i, 1948. In this letter, the Government of India referred

to Article 3 j of the Charter and characterised the case as a
'

situation.
'

It requested
the Security Council

'

to ask the Government of Pakistan: (i) to prevent Pakistan

Government personnel, military and civil, from participating or assisting in the

invasion of the Jammu and Kashmir State; (2) to call upon other Pakistan nationals

to desist from taking any part in the fighting in the Jammu and Kashmir State;

(3) to deny to the invaders: (a) access to and use of its territory for operations

against Kashmir, (fc) military and other supplies, (c) all other kinds of aid that might
tend to prolong the present struggle.' (Doc. S/628, pp. 5 f.) This is a request
for terms of settlement within the meaning of Article 37, paragraph 2. The
Government of Pakistan, in its

'

reply to the complaint preferred by India against
Pakistan under Article 35 of the Charter of the United Nations,' dated January ij,

1948, brought to the attention of the Security Council under Article 35 of the

Charter 'disputes which have arisen between India and Pakistan and which are

likely to endanger the maintenance of international peace and order.
'

It requested
the Security Council :

'

(i) to call upon the Government of India (a) to desist from

acts of aggression against Pakistan
; (b) to implement without delay all agreements

between India and Pakistan ... ; (c) to desist from influencing or putting pressure

directly or indirectly on the Reserve Bank of India in regard to the discharge of its

functions and duties towards Pakistan; (2) to. appoint a Commission or Com-
missions (a) to investigate the charges of mass destruction of Muslims . . . (e) to

arrange for the cessation of fightings . . .

'

(Doc. 8/646, pp. i, 9 f.) This,

too, is a request for terms of settlement within the meaning of Article 37, para-

graph 2
, although the case was brought as a dispute to the attention of the Security

Council under Article 35.

On January 17, 1948, the Security Council adopted a resolution which called

upon the two governments
'

to take immediately all measures within their power

(including public appeals to their people) calculated to improve the situation and to

refrain from making any statements and from doing or causing to be done or

permitting any acts which might aggravate the situation ;
and further requests each

of these Governments to inform the Council immediately of any material change
in the situation which occurs or appears to either ofthem to be about to occur while

the matter is under consideration by the Council, and consult with the Council

thereon. . . .

'

(Doc. 8/651.) On April 21, 1948, the Security Council

adopted a resolution in which it declared
'

that the continuation of the dispute is
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and 33, paragraph 2, or Articles 34 and 36 (or, as we shall see later,

under Article 39).

Whereas a Member may, under Article 35, paragraph i
, bring

'

any

dispute
'

whatever to the attention of the Security Council, only
*

situations
' '

of the nature referred to in Article 34
'

are subjected
to this rule. Article 34 refers to situations

'

which might lead to

international friction or give rise to a dispute
'

and to situations the

continuance of which is
'

likely to endanger the maintenance o;f

international peace and security.' These two qualifications are

supposed to be not identical If so, does Article 35, paragraph i
, refer

to the one or to the other? Both interpretations are possible, as

for as the Member state is concerned which wants to know what kind

of situation it is authorised to bring to the attention of the Security
Council or the General Assembly. But the action a Member state takes

likely to endanger international peace and security.' The Council requested inter

alia Pakistan to secure the withdrawal of non-resident tribesmen and Pakistani from

Jammu and Kashmir, and India to withdraw its troops from these territories.

(Doc. 8/726.) These requests are evidently not recommendations of
'

procedures
or methods of adjustment

'

within the meaning of Article 36, paragraph i, but

recommendations of
'

terms of settlement
'

within the meaning of Article 37,

paragraph 2, in spite of the fact that the case has not been brought before the Council

under Article 37, paragraph i*

Whereas the India-Pakistan case was brought to the attention of the Security
Council under Article 35, as

'

situation
'

by one party and as
'

dispute
'

by the other

party, both involved in the conflict, the Czechoslovakia question was brought to

the attention of the Council under Article 35, paragraph i, as a 'situation
'

constituting a
'

threat to international peace and security
'

by the government of

Chile, which was not involved in die situation. According to information

originating from the former representative of Czechoslovakia
'

the political

independence of Czechoslovakia, a Member of the United Nations, has been violated

by the threat of the use of force by another Member of the United Nations, the

Union of the Soviet Socialist Republics.
' The government of Chile requested the

Security Council to investigate the situation under Article 34. (Doc. 8/694.)
The Soviet Union voted against placing the case on the agenda of the Security
Council (but was outvoted). (Doc. S/P.V. 268.) The government of Czechoslo-

vakia, invited under Article 3 1 to participate without vote in the discussion of the

case under consideration by the Security Council, rejected the invitation. In a

letter of April 18, 1948, the Government declared:
' The discussion of internal

matters before the Security Council is in contradiction to the provisions of the

Charter. Such matters are exclusively within the domestic jurisdiction of any
state. The Czechoslovak Government therefore rejects with indignation the

unfounded complaint which has been put before the Security Council.' (Doc.

8/718.)
3 In a letter dated July 8, 1947, the Prime Minister and Minister of Foreign Affairs

of Egypt charged that a dispute existed between Egypt and the United Kingdom,
which the Security Council should consider under Articles 35 and 37 of the

Charter. (Doc. 8/410.) According to the wording of the Charter a dispute can

be brought before the Security Council either under Article 35 or Article 37. In

this case, the Security Council was not able to make any recommendation whatever.

At the 2oist meeting, the President stated :

' The Security Council has been unable

to adopt any decision on the Egyptian question so far ... of course the Egyptian

question remains on the agenda of the Security Council.' (Doc. S/P.V. 2oi, p. 101.)
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under Article 3$, paragraph i, has the purpose to initiate a procedure
of the Security Council or of the General Assembly. A procedure

leading to recommendations by the Security Council can refer only to

situations which according to the opinion of the Security Council
'

might lead to international friction or give rise to a dispute.' For

only such situations can be investigated by the Security Council in

accordance with Article 34. And only if the Security Council has

determined that the continuance of the situation is
'

likely to endanger
the maintenance of internal peace and security,' this organ of the

United Nations may make recommendations under Article 36,

paragraph i. The opinion which the Member state, acting under

Article 35, paragraph i, has about the nature of the situation is

without any importance ;
hence the restriction imposed upon Member

states with respect to situations they are authorised to bring to the

attention of the Security Council, is quite superfluous.

As to
'

situations
'

not having the character of disputes in

contradistinction to
'

disputes
'

no differentiation between Members
which are and those which are not involved in the situation is necessary.
For Chapter 6 does not contain a provision referring to states involved

in a
'

situation
'

analogous to the provision of Article 3 3 , paragraph i
,

referring to states parties to a dispute. Members involved in a

situation which might lead to international friction, or give rise to a

dispute, or in a situation the continuance of which is likely to endanger
international peace and security, are not obliged first to seek by means

of their own choice a solution. They, as well as any other Member,

may immediately bring the situation to the attention of the Security

Council, which may proceed under Articles 34 and 36.

Article 3, paragraph 2, refers only to disputes and only to non-

members parties to the dispute. Non-members are not authorised to

bring
'

situations
'

not having the character of disputes or disputes to

which they are 'not parties, to the attention of the Security Council

or of the General Assembly.
4 The relation of Article 35,

* At the i4th meeting of Committee
ffl/2 (U.N.C.I.O. Doc. 1029, HI/2/33, p. 2),

the delegate of France explained the provision excluding a non-member from

bringing to the attention of the Security Council or the General Assembly
'

situations
'

or disputes to which the non-member is not a party, as follows :

' The

reasons for this exclusion were of a highly practical order. If all the members of

the Organisation, the Security Council itself, and the Secretary-General were

unanimously of the opinion that a dispute should not be brought before the Security

Council, why should a non-member, not a party to the dispute, be able to bring
it to the attention of that body ? The delegate of France thought it inadmissible

to confer such a right in these circumstances; the proper functioning of the

Organisation would be disturbed, and difficulties would be placed in the way of

the Security Council. The silence of the text in this respect had been unanimously

approved by the members of the Sub-committee. One additional hypothesis,

continued the delegate of France, was deserving of mention. This involved the

case to which reference had been made in the earlier debate, in which a non-member

might desire to bring to the attention of the Security Council, not a dispute, but
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paragraph 2
,
to Article 3 3 , paragraph i

,
is highly problematical . For the

latter, referring to
'

any
'

dispute, may be interpreted, as pointed out,

to mean that it refers not only to disputes between Members, but also

to disputes between Members and non-members, and between

non-members. If Article 3 3 , paragraph i
,
and Article 37, paragraph i

,

are interpreted in accordance with their wording, to apply also to

disputes to which non-members are parties, then Article 35^,

paragraph 2 is even more inconsistent with Article 33, paragraph i,

than is Article 35, paragraph i. Article 35, paragraph 2, authorises

non-members to bring to the attention of the Security Council

disputes to which they are parties, even before they have tried to

settle them by means of their own choice. However, a non-member,

party to a dispute, has to act under the Charter in the same way as a

Member : first in conformity with Article 3 3 , paragraph i
;

then in

conformity with Article 37, paragraph i. If it brings the dispute to

the attention of the Security Council before having sought a solution

under Article 33, it violates this provision.

It may be objected that even if the just presented interpretation is

considered to be correct, the provision of Article 35, paragraph 2,

is necessary according to which the non-member has to accept in

advance, for the purposes of the dispute the obligations of pacific

settlement provided in the Charter. However, if, under Article 2,

paragraph 6, states which are not Members of the United Nations are

obliged to act in accordance with the Principles of the Charter,

especially in accordance with the Principles laid down in Article 2,

paragraphs 3 and 4, it is superfluous to demand that a non-member

accept for the purposes of the dispute the obligations of pacific

settlement provided in the Charter. These obligations are implied
in Article 2, paragraph 6. Besides, in this respect the text of

a situation likely to create friction or endanger the maintenance of international

peace and security. On the basis of such hypothesis, no obligations could be

imposed on the non-member involved in such a situation, since Article i of the

text placed obligations of peaceful settlement only upon the parties to disputes.

Further, the term
' '

situations
' '

referred to problems less acute than did the term
"

disputes." If a situation developed into a dispute, then a non-member which

was a party to the dispute which had previously been no more than a situation,

could bring it to the attention of the Security Council.
'

At the San Francisco Conference the delegation of Greece proposed to insert

after Chapter VI, Section A, paragraph 2, of the Dumbarton Oaks Proposals

[corresponding to Article 35, paragraphs i and 2] the following provision:
'

It is

understood that the enemy states in this war shall not have the right of recourse

to the Security Council before the entry into effect of the treaties putting an end

to the war.' (U.N.C.I.O. Doc. 321, ffl/2/9, p. 3.) This proposal was not

accepted. But Committee 3 to Commission III voted unanimously to insert into

the report the following text :

'

It is understood that the enemy states in this war

shall not have the right of recourse to the Security Council or the General Assembly
before the Security Council grants them this right." (U.N.C.I.O. Doc. 1095,

HI/3/ jo, P- 4-) This interpretation has no basis in the Charter.
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Article 35, paragraph 2, is problematic also for another reason.

According to its wording, it is the bringing to the attention of the

Security Council or of the General Assembly which is conditioned by
the acceptance of the obligations of pacific settlement. Such a

provision cannot have any effect. A non-member cannot be prevented
to bring to the attention of the Organisation any matter whatever.

What could be conditioned by the acceptance of the obligations of

pacific settlement on the part of the non-member is only : that the

Organisation may deal with the dispute brought to its attention. To
deal with disputes to which non-members are parties, the Organisation,
and especially the Security Council, is not bound by the fact that the

dispute has been brought to its attention under Article 3$, even if in

case of a dispute to which a non-member is a party the non-member
has accepted in advance, for the purposes of the dispute, the obligations
of pacific settlement provided in the Charter. When the Security
Council has, at its discretion, taken up the dispute, it has, under

Article 32, to invite the non-member to participate, without vote,

in the discussion relating to the dispute. Then the Council has to

lay down such conditions as it deems just for the participation of the

non-member. This is the right moment to require that the non-

member, in order to participate, should accept the obligations of

pacific settlement.

As to the conditions to be laid down under Article 32, the

Security Council will hardly formulate other conditions than those

stipulated in Article 35, paragraph 2: to accept in advance for the

purposes of the dispute the obligations of pacific settlement provided
in the Charter. But according to the wording of Article 32, the

Security Council may lay down quite different conditions. If the

Council does so, and the non-member state which brought the dispute
to the attention of the Council does not accept the conditions laid

down by the Council under Article 32, the state may not be invited

to participate in the discussion of the dispute although it has, in

conformity with Article 35, paragraph 2, accepted in advance, for

the purposes of the dispute, the obligations of pacific settlement

provided in the Charter. It was certainly not consistent to authorise

in Article 32 the Security Council to lay down whatever conditions

it deems just for the participation of the non-member state, and to

require in Article 35, paragraph 2, the non-member state to fulfil

a definite condition: namely, to accept the obligations
of pacific

settlement. 5 The fact that a state which is not a Member of the

5 When the question arose in the Security Council to invite, under Article 32, the

non-member states Albania and Bulgaria to participate in the discussion of a dispute

which had not been brought before the Council by these states under Article 3$,

paragraph 2, the Council laid down the following condition:
'

that Albania and

Bulgaria should accept in advance, for the purposes of the case, the obligations of

pacific settlement provided in the Charter.' (Official Records of the Security

Council, ist Year, 2nd Series, No. 26, pp. 668, 613.) In the Corfu Channel case.
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United Nations can not be invited by the Security Council to participate
in the discussion of the dispute to which it is a party because it did

not accept the conditions laid down by the Council under Article 3 2
,

does not necessarily prevent the Council from proceeding in the matter.

The same is true if a Member state, for some reason or another, does

not accept the invitation issued to it by the Council under Article 3 2

or 3 1. 6

The formula of Article 3$, paragraph 2,
'

obligations of pacific

settlement provided in the present Charter
'

is not very clear. What
are these obligations ? There can be no doubt that the obligations
laid down in Article 2

, paragraphs 3 and4 are included . But Chapter VI

dealing with the
'

Pacific Settlement of Disputes
'

contains provisions
which do not constitute obligations in the strict sense of the term. If

it is assumed that Article 3 3 , paragraph i
,
in connection with Article 3 7 ,

paragraph i
,
establishes an obligation of the parties to the dispute to

seek first of all a solution by means of their own choice and to refer

the dispute to the Security Council only after they have made serious

efforts to this effect, it is hardly possible to require the non-member
state to accept

*

in advance
'

this obligation at the moment it brings

Albania was invited by the Council on the condition
'

that Albania accepts, in the

present case, all the obligations which a Member of the United Nations would have

to assume in a similar case.' (Official Records, 2nd Year, No. 6, p. 123 ; No. 7,

p. 131.) The practice of the Security Council as to the conditions to be laid down
under Article 32 is described in the Memorandum of the Secretariat (Doc. A./

AC
1 8/6 1, p. 6) as follows: 'The Security Council has decided, by extension of

Article 3 j, paragraph 2, that those conditions should be the acceptance in advance,

for the purposes of the dispute, of the obligations of pacific settlement provided
in the Charter.

' The Memorandum refers to the following decisions :

'

Decision

in the Greek Frontier Incidents Question (.Official Records, ist Year, 2nd Series,

No. 26, p. 613); decision in the Corfu Channel Incidents Question (Official

Records, 2nd Year, No. 6, pp. 123-124).; decision in the Second Indonesian

Question (S/P.V. 181, pp. 22-2$, and in).'
' At its 287th meeting the Security Council resolved to invite the government of

Czechoslovakia to participate without vote in the discussion of the Czechoslovak

case. The question as to whether this invitation was made under Article 31 or 32
was not decided. (Official Records of the Security Council 3rd Year, No. $3,

pp. 3 ff.) The Czechoslovak Government rejected the invitation referring to

Article 2, paragraph 7, of the Charter. In its letter dated April 8, 1948, the

Government declared:
' The discussion of internal matters before the Security

Council is in contradiction to the provisions of the Charter. Such matters are

exclusively within the domestic jurisdiction of any state. The Czechoslovak

Government therefore rejects with indignation the unfounded complaint which

had been put before the Security Council. . . . Since the discussion of internal

matters of Czechoslovakia in the Security Council is contrary to the basic principles
of the Charter, inspired by the aim of protecting the sovereignty and independence
of states, the Czechoslovak Government does not find it possible to take in any

way part in such discussion.' (Doc. 8/718.) In spite of the refusal of the

Czechoslovak Government to participate in the discussion the Security Council

continued to deal with the case. (Cf. Official Records of the Security Council

3rd Year No. 56,, pp. i ff.)
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the dispute before the Council. There is no obligation to comply
with the recommendations made by the Security Council under

Chapter VI, except Article 25 is interpreted to apply also to mere
'

recommendations
'

of the Council, which is very doubtful. There
is certainly an obligation of the Members to comply with a decision

of the Security Council adopted under Article 34 to the effect to

investigate a dispute; but this obligation is based on Article 25 and

the obligation established by Article 2 5 is not a particular
'

obligation
of pacific settlement.' What is meant by the formula

'

to accept the

obligations of pacific settlement
'

is probably: to submit to the

provisions of the Charter concerning the settlement of disputes,
whether these provisions establish strict obligations or not. 7

Although it is not expressly stipulated in Article 35, paragraph 2,

the acceptance of the obligations of pacific settlement must be

communicated to the organ to whose attention the dispute is brought.
The provision of Article 3$, paragraph 2, that a non-member state

must accept in advance, for the purposes of the dispute, the obligations
of pacific settlement provided in the Charter, applies only to disputes

brought to the attention of the Security Council or of the General

Assembly by this non-member, and only to this state. However,
under Article 35, paragraph i, a Member state may bring to the

attention of the Security Council or the General Assembly a dispute
between a Member and a non-member, or a dispute between two
non-members. In these cases, under Article 3^ the non-member
states need not accept in advance the obligations of

pacific
settlement

provided in the Charter. Under Article 35, paragraph 2, a non-

member state may bring to the attention of the Security Council or

of the General Assembly not only a dispute to which this non-member
and a Member are parties, but also a dispute to which the other party

(which does not bring the dispute to the attention of the Security

Council) is also a non-member. In this case, under Article 3$, only
the non-member which brings the dispute before the Organisation,
not the other non-member, has to accept in advance, for the purposes
of the dispute, the obligations of pacific settlement provided in the

Charter. Since such acceptance can be required only in order to

justify the application of the provisions of the Charter concerning the

pacific settlement of disputes to non-member states, it is at least

inconsistent to restrict the acceptance of the obligations concerned to

the non-member which brings the dispute before the Organisation.

7 At the 84th meeting of the Security Council the Australian delegate declared :

' To
our delegation, it seems that one of the most important obligations of a Member in

this case [meaning: obligations of pacific settlement] is the one contained in

Article 2.' (Official Records of the Security Council, ist Year, 2nd Series,

No. 26, p. 6 1 1.) The opposite opinion, advocated by the Mexican and Soviet

Russian delegates (pp. 612 f.) has no basis in the Charter. As to the question

whether to comply with a recommendation ofthe Security Council under Article 36,

paragraph 3, is an obligation of pacific settlement, cf. infra, pp. 444 ff.
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However, under Article 3 2
,
the Security Council may require accept-

ance of the obligations ofpacific settlement from any non-member party
to a dispute under consideration by the Council, whether the non-

member has, or has not, brought the dispute to the attention of the

Council. 8
Although disputes to which non-members are parties may

be also under consideration by the General Assembly, there is no

provision in the Charter analogous to Article 32 referring to these

disputes.
9

As pointed out, under Article 3$, paragraph 2, a non-member
state may bring only a dispute to which it is a party, not a

'

situation
'

in which it is involved, before the Security Council or the General

Assembly, although the Security Council as well as the General

Assembly is competent to deal with situations (not having the

character of a dispute) in which non-member states are involved.

This results from Article 34 authorising the Council to investigate
'

any dispute, or any situation which might lead to international

friction or give rise to a dispute,' Article 35 authorising any Member

8 At the i4th meeting of Committee HI/ 2 (U.N.C.I.O. Doc. 1029, HI/2/33, p. 3)

the delegate of the Union of South Africa asked
'

whether it would be desirable or

feasible to provide, that a non-member State, which was a defendant in a dispute

brought to the attention of the Security Council, might be invited to accept the

obligations of pacific settlement of the Charter for the dispute in question. The

delegate of the United States made reference to the provisions of Chapter VI,

Section D, paragraph j, and to the unnumbered paragraph of Chapter II of the

Dumbarton Oaks Proposals, as being applicable to the question raised by the

delegate of the Union of South Africa. The delegate of the United Kingdom said

that this question had been discussed at length in both sessions of the Sub-committee,
and that a unanimous decision had been reached not to provide for an

' '

invitation

in a case of this kind. The reason which had carried most weight with him was

that a defendant state was in quite a different position from a plaintiff state ;
the

former could not be required to accept the relevant obligations of the Charter,

and the Security Council could not, for purposes envisaged in this Chapter, utilise

other methods than those of persuasion to achieve its ends. Further, if it were

provided that the Security Council should
"

invite
"

a non-member, and the

invitation were refused, the task of the Council might be made more difficult than

if no such provision existed. The Security Council and General Assembly could

in any case proffer an invitation if- no express authorisation were included in the

Charter. For all these reasons, the Sub-committee had felt it preferable to leave

the Organisation as unhampered as possible in the choice of methods for dealing
with disputes involving non-member States.' According to the wording of

Article 32 of the Charter, as it has been finally accepted at the San Francisco

Conference, the Security Council shall invite any non-member state party to a

dispute under consideration by the Council to participate in the discussion of the

dispute and lay down conditions for this participation, regardless of whether the

non-member state is a plaintiff of a defendant, that is to say, whether it has or has

not brought the dispute before the Council
;
and the conditions laid down by the

Council may be in all these cases : to accept the obligations of pacific settlement.

Bu* under Article 35, paragraph 2, only the non-member state which is the plaintiff

that is to say, which brings the dispute before the Council, is required to accept
the obligations of pacific settlement.

9 Cf. infra, p. 460.
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of the United Nations to bring
'

any dispute, or any situation of the

nature referred to in Article 34, to the attention of the Security
Council or of the General Assembly,' and Article 36, paragraph i,

authorising the Council to recommend appropriate procedures or

methods
'

at any stage of a dispute of the nature referred to in

Article 33 or of a situation of like nature.' In all these provisions
the jurisdiction of the Security Council is not restricted to disputes
to which only Members of the United Nations are parties or situations

in which only Members are involved. The Council may, especially,
deal with a situation not having the character of a dispute in which
a Member and a non-member are involved. Then Article 3 1 applies.
This Article does not expressly refer to

'

situations,' but to
'

any

question brought before the Security Council,' which implies disputes
as well as situations not having the character of disputes. Since

Article 32 applies especially to disputes, only Article 31 is applicable
if a

'

situation
'

which has not the character of a dispute is brought
before the Security Council. If in such a situation a Member and a

non-member are involved and if the Council considers the interests

of the Member as well as of the non-member to be specially affected,

the Council is authorised to invite the Member to participate in the

discussion, but not the non-member. This is certainly an unjustifiable

defect of the Charter. To overcome, at least partly, this
difficulty,

the Security Council may, in applying Article 34, investigate the

situation and in the course of this investigation ask the non-member
to answer questions in order to get the necessary information. The
non-member state may be asked to make written statements, but it

is doubtful whether it ma^ even be invited to send a representative
authorised to make oral statements in the meeting of the Council.

In any case the non-member state cannot be invited to participate
on an equal footing with the Member state in the discussion. 1 The

1 The case of the Ukrainian complaint against Greece was discussed in the Security
Council under the presupposition that it did not constitute a

'

dispute
'

but a
'

situation.' In this situation Albania a non-member state was, according to

the opinion of the Security Council, involved. The Council decided
'

to invite

the representative of Albania to come to the table for the purpose of making a

factual statement.' The President of the Council declared
'

that this does not

imply the right to participate in the discussion." The delegate of Australia

advocated the opinion that Albania could be invited to make statements in the

course of an investigation established under Article 34. But the decision of the

Council was adopted on the proposition of the delegate of Mexico who declared

that there existed a
'

general principle, in accordance with the spirit of the Charter,

according to which every time a question of great interest to a particular- State is

discussed in the Council, the State in question should be heard at the Council

tabl^.' He also expressed the opinion that the question under discussion (the

complaint of the Ukrainian Republic against Greece concerning its relation to

Albania)
'

has the character of a dispute [between Greece and Albania] .

' The first

statement of the Mexican delegate has no basis in the Charter ;
the second was only

his personal opinion, not the opinion of the Security Council. It is not clear under

which Article the decision of the Council has been adopted. No decision to



43 o Functions of the United Nations

Council is competent to deal with disputes and other situations and

even with
*

questions
'

which are neither disputes or other situations,

investigate the situation was taken. The Australian delegate abstained from voting
and explained this abstention by the statement:

' We do not regard this as the

correct moment or the correct procedure for hearing the representative of

Albania.' The President expressed the opinion that a representative of Albania

could be invited to supply information under Rule 39 of the Rules of Procedure of

the Council. This provision refers, however, to persons who, in their capacity
as. experts, may be invited by the Council to support this organ with information,
not to states, as the Chinese and Dutch representatives correctly stated. (Cf.
Official Records of the Security Council, ist Year, 2nd Series, No. 9, pp. 249 ff. ;

No. 10, pp. 260 ff.)

Under Article 3$, paragraph i, the Greek Government brought to the attention

of the Security Council a situation in which Greece, Yugoslavia, Bulgaria and

Albania were involved. (Cf. ibid., Suppl. No. 10, Annex 16, pp. 169 ff.) At its

82nd meeting the Security Council adopted the following resolution:

The Security Council resolves:

1 . That the representatives of Greece and of Yugoslavia are invited to

participate in the discussion without vote.

2. That the representatives of Albania and Bulgaria will be invited to

enable the Security Council to hear such declaration as they may. wish to

make.

Should the Security Council find at a later stage that the matter under

consideration is a dispute, the representatives of Albania and Bulgaria will

be invited to participate in the discussion without vote. (Ibid., No. 24,

pp. $j6 f.)

The first paragraph of the resolution is based on Article 3 1 . The
legal

basis of

the second paragraph is not clear. The Council did not consider the case of the

Greek complaint as a
'

dispute
'

and did not invite Albania and Bulgaria to make
statements in the course of an investigation established under Article 34. It was

probably based on the
'

spirit of the Charter,' just as the invitation of Albania in

the case of the Ukrainian complaint against Greece.

At the 84th meeting of the Security Council, in the discussion of the Greek

complaint, the President of the Council declared:
'

It seems clear, from the

statements we have heard, that the case before the Council is of a nature which

makes it appropriate for the Council to invite Albania and Bulgaria to participate,
without vote, in our future discussions on the matter. Charges have been made

against these Governments, and these Governments have contested these charges
and made counter-charges. It seems to me that the principle contained in Article 3 2

of the Charter is clear namely, that when non-members of the United Nations

are contesting charges made against them before the Security Council, equity and

sound practice require that they
"
be invited to participate without vote in the

discussion
"

of the Council. I suggest that the case before us comes within the

spirit and meaning of Article 32, whether or not it is technically labelled a situation

or a dispute. I propose that, in accordance with the spirit of that Article and with

the
spirit of justice with which the Charter is inspired, we invite Albania and

Bulgaria to participate, without vote, during the remainder of this discussion, in

order to assist the members of the Council in reaching an appropriate settlement

of the case. I earnestly hope the Council will agree to such an invitation, without

feeling it necessary to enter upon a technical debate concerning the basis of its

action.' (Ibid., No. 26, pp. 607 ff.) The interpretation of Article 32 according
to which a non-member state is to be invited to participate in the discussion
1

whether or not the case is technically labelled a situation or a dispute,' is by no
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and not only with those affecting the interests of Members. Member
and, according to Article 2, paragraph 6, also non-members, are undei

the jurisdiction of the Organisation. Consequently there was no

reason to restrict the legal possibility of non-members to bring

questions before the Organisation, to
*

disputes
'

to which they are

parties (Article 35, paragraph 2); and
especially no reason to restrict

the power conferred upon the Council by Article 31, to Members,
and its power under Article 3 2 to Members and non-members parties
to a dispute. The restriction of Article 32 is the more regrettable as

the distinction between
'

disputes
'

and
'

situations
'

is highly artificial,

and superfluous difficulties may arise when it is doubtful whether the

case under consideration is a
'

dispute
'

or another
'

situation.' It

is certainly upon the Council to decide this question ; and in deciding
it the Council is not bound by the opinion of the one or other party.

2

The question as to whether a case has, or has not, the character of

a dispute decisive for the question as to whether Article 32 is

applicable is a substantive, not a procedural, matter. 3 This

evidently increases the difficulties caused by the restrictions established

in Articles 31, 32 and 35-, paragraph 2. It may be that the question
as to whether a case is or is not a

*

dispute
'

can be decided by the

Security Council only after having heard the parties involved. If the

party is a Member, Article 31 is applicable since the application of

this Article does not require a decision about the nature of the case. *

But if the party is a non-member, Article 3 1 is not applicable and to

apply Article 32, in order to decide whether this Article is applicable,
constitutes a vicious circle. 5

(c) Procedures Initiated by the General Assembly and by the

Secretary-General
The proced\ire for settlement of disputes and adjustment of other

situations regulated by Article 34, Article 33, paragraph 2, and

means compatible with the clear text of this Article which authorises invitation of

a non-member state only if it is a party to a dispute. Hence, before inviting
a

non-member under Article 32, the Council should directly or indirectly
consider the case to be a dispute. The proposal of the President to invite Albania

and Bulgaria to participate in the discussion, was adopted.
8 Cf. the discussion at the igth meeting of the Security Council (Journal of the

Security Council, ist Year, No. i $, pp. 26 j ff.).

8 This view has been advocated by the delegate of the Soviet Union at the 1 9th meeting
of the Security Council. (Ibid., p. 273.)

4 In the Syrian and Lebanese question the Security Council decided to invite the

representatives of the two states to participate in the discussion without having
decided whether the case was a dispute or not and, consequently, whether the

invitation was made under Article 31 or Article 32. (Ibid., p. 274.) This was

possible because both states were Members of the United Nations.
6 At the i jth meeting of the Security Council (ibid., p. 273) the Mexican delegate

declared:
' A decision between a situation and a dispute can only be made after

a party exercised his right to be heard.'

15
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Article 36, may be initiated not only by the Security Council itself

and by Members and non-members, but also by the General Assembly
and the Secretary-General.

Under Article 10, the General Assembly may recommend to the

Security Council to investigate,
in accordance with Article 34, a

dispute or another situation and the Security Council may comply
with such recommendation. Under Article n, paragraph 3, 'the

General Assembly may call the attention of the Security Council to

situations which are likely to endanger international peace and

security.
'

Since the term
'

situation
'

is not used in connection with
'

disputes,' it may be interpreted to include the latter. After the

attention of the Security Council has been called by the General

Assembly to a situation, the Council may, under Article 34, make an

investigation of the situation. The purpose of this investigation is

as pointed out to determine whether the continuance of the

situation is likely to endanger the maintenance of international peace
and security. If the investigation has a positive result, the Security
Council may apply Article 36. The investigation, however, may
have a negative result. The Security Council may determine that

the situation is not likely to endanger international peace and security
and consequently take no action at all. Then there exists a conflict

of opinions between the Security Council and the General Assembly,
hi this case, the General Assembly itself may take action with respect
to the situation under Article i o or Article 1 1

, paragraph 2
,
that is

to say, it may discuss the situation and make recommendations with

regard to it. The General Assembly, it is true, is not expressly
authorised by the Charter to investigate the situation

;
but in order to

fulfil the function conferred upon it by Article 1 1
, paragraph 3 ,

and

determine that the situation is likely to endanger international peace
and security, the Assembly may examine the situation in discussing it,

in asking for written statements of the parties involved and even in

establishing,
under Article 22, a special organ authorised to examine

the situation and to report to the Assembly. But the Members are

not obliged to permit such examination, especially not on their own

territory, since, as pointed out, there is no provision referring to

decisions of the General Assembly analogous to that of Article 2, by
which the Members are obliged to accept and carry out .the decisions

of the Security Council.

If a state Member or non-member has brought before the

General Assembly a dispute or another situation under Article 3$,

paragraph i
,
the Assembly may discuss it and make recommendations

with regard to it. But if
*

action is necessary
'

with respect to the

dispute or the situation, the Assembly, under Article 1 1
, paragraph 2 ,

'

shall
'

refer it to the Security Council
'

either before or after

discussion.' In order to determine that
*

action is necessary
'

the

General Assembly may apply the same methods as those that are at its
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disposal for determining that a situation is likely to endanger the peace.
When a dispute or another situation has been referred by the Assembly
to the Council under Article n, paragraph 2, the latter may with

respect to the dispute or situation apply Article 34 and 36, or as we
shall see later Article 39. But the Council may decide that no

action is necessary. Then, again, a conflict of opinions exists between
the two organs. In this case, however, the General Assembly
cannot take the action which it deems necessary. For

'

action
'

means here as pointed out 6 enforcement action, which can be

taken only by the Security Council.

Article 99 provides :

The Secretary-General may bring to the attention of the

Security Council any matter which in his opinion may threaten

the maintenance of international peace and security.

Under this
1

Article, the Secretary-General may bring to the attention

of the Security Council but not of the General Assembly
7

any

dispute or any other situation of the nature referred to in this Article,

and the Council may open the procedure regulated by Article 34,

Article 33, paragraph 2, and Article 36, or apply Article 39.

(d) Procedure for Settlement of Local Disputes
A special procedure seems to be established by Article 2 for the

settlement of so-called
'

local disputes,' that is to say, disputes between
states which are parties to a regional arrangement. Article 2 runs

as follows :

i . Nothing in the present Charter precludes the existence

of regional arrangements or agencies for dealing with such

matters relating to the maintenance of international peace and

* Cf. supra, pp. 204 f.

7 The Report of Rapporteur of Committee 1/2 of the San Francisco Conference

contains the following statement concerning paragraph 3 of Chapter X of the

Dumbarton Oaks Proposals [corresponding to Article 99 of the Charter] :

' The

sub-committee and the committee considered an amendment to paragraph 3

proposed by Venezuela which would permit the Secretary-General to bring to the

attention of the General Assembly, as well as to the Security Council, any matter

which in his opinion might threaten international peace and security. The

Venezuelan delegate explained that his amendment was intended to give the

Secretary-General discretionary power to bring certain matters to the attention of

either the General Assembly or the Security Council. He contended that this

function did not place too great a burden on the Secretary-General. Its advantage
was to keep the General Assembly informed of certain situations which states

themselves might not bring to the attention of the Assembly. Some delegates in

opposing the Venezuelan amendment discussed the difficulty in which the Secretary-

General might be placed in having to decide between the General Assembly and the

Security Council in presenting matters concerning peace and security. It was

argued further that the Secretary-General would be exercising powers which are

not even possessed by the member states. The Committee rejected the Venezuelan

amendment by a vote of 18 to n.' (U.N.C.I.O. Doc. 1155, I/z/74 (*) P- 7-)

K.
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security as are appropriate for regional action, provided that

such arrangements or agencies and their activities are consistent

with the Purposes and Principles of the United Nations.

2 . The Members of the United Nations entering into such

arrangements or constituting such agencies shall make every
effort to achieve pacific settlement of local disputes through
such regional arrangements or by such regional agencies before

referring them to the Security Council.

3 . The Security Council shall encourage the development of

pacific settlement of local disputes through such regional

arrangements or by such regional agencies either on the

initiative of the states concerned or by reference from the

Security Council.

4. This Article in no way impairs the application of

Articles 34 and 3$.

Paragraph 2 of Article 52 is paralleled by Article 33, paragraph i,

providing that
'

the parties to any dispute, the continuance of which is

likely to endanger the maintenance of international peace and

security, shall, first of all, seek a solution by negotiation, enquiry,

mediation, conciliation, arbitration, judicial settlement, resort to

regional agencies or arrangements, or other peaceful means of their

own choice.' The two provisions, however, are not quite consistent.

According to Article 33, paragraph i, the parties to a dispute, even

if parties to a regional arrangement, have the choice among the means

of settlement indicated in this Article. According to Article 52,

paragraph 2, states which enter into a regional arrangement referred

to in paragraph i
'

shall
' make every effort to achieve pacific settle-

ment of local disputes, that is to
say, disputes between parties to the

regional arrangements, through such regional arrangements, and if the

arrangements establish a special agency, through this agency. That

means that according to the wording of Article 2, paragraph 2

Members of the United Nations, if they enter into regional arrange-
ments referred to in Article 2, paragraph i, are obliged to insert into

the text of the arrangement, provisions for the pacific settlement of

disputes arising
between them, and, if the arrangement constitutes a

special agency, to confer upon this agency the competence to settle

such disputes. Under Article 52, paragraph 2, the parties to a local

dispute do not have the choice among the means of pacific settlement

which states have under Article 3 3 , paragraph i . Under Article 2
,

paragraph 2, Members of the United Nations, if they have entered into

a regional arrangement, are obliged
*

to make every effort to achieve

pacific settlement
'

of all local disputes ;
whereas according to

Article 3 3 , paragraph i
,
states are obliged to seek peaceful settlement

by means of their own choice not for all disputes, but only for disputes
the continuance of which is likely to endanger the maintenance of

international peace and security.
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The inconsistency between Article 33, paragraph i
,
and Article $2,

paragraph 2, raises the question whether Article 33, paragraph i, must
be interpreted as being restricted by Article p, paragraph 2. This

question may be answered in the affirmative, since Article 52,

paragraph 4, contains a reference to the provision of Chapter VI in

providing that Article 2
'

in no way impairs the application of

Articles 34 and 35.' From the fact that Article 33 is not referred to

it might be concluded that the application of this Article is impaired

by Article $2, paragraph 2, so that to parties of local disputes
Article 3 3 , paragraph i

,
is to be applied only in so far as consistent

with Article $2, paragraph 2. This interpretation, however, is

possible, but not necessary, the fact that only Articles 34 and 35 are

mentioned in Article $2, paragraph 4, does not necessarily mean that

Article 52 impairs the application of the non-mentioned Articles of

Chapter VI.

Still less consistent with the provisions of Chapter VI concerning
the pacific settlement of disputes is paragraph 3 of Article 2. In

addition, this paragraph is hardly consistent with paragraph 2 of

Article 2. It is difficult to understand how the Security Council

shall encourage the development of pacific settlement of local disputes

through regional arrangements, after paragraph 2 has imposed upon
the Members parties to a regional arrangement the strict obligation to

make every effort to achieve pacific settlement of all local disputes

through such regional arrangements. It is difficult to understand how
such encouragement could be afforded on the initiative of the states

concerned if the states concerned are under the obligation of

paragraph 2. And it is not completely understandable how the

Security Council in conformity with the procedure laid down in

Chapter VI can
'

refer
'

a dispute for settlement to the parties of the

regional arrangement or to the agency established by this arrangement.
Under the provisions of Chapter VI, the Security Council can only
recommend appropriate procedures or methods of adjustment

(Article 36, paragraph i, and Article 37, paragraph 2) or terms of

settlement (Article 37, paragraph 2, and Article 38). In case a local

dispute is before the Security Council the latter may, under Article 36,

paragraph i
, recommend to the parties to settle the dispute by resort

to their regional arrangement or the regional agency if such agency is

established by the arrangement. It is even doubtful whether in such

a case a
*

recommendation
'

is appropriate in view of the strict

obligation established by Article j2, paragraph 2. It is also doubtful

whether the Security Council, if allowed to make any recommendation

at all, may recommend any other method of adjustment than that

through the regional arrangement or the regional agency, provided
that the Council's power is considered to be restricted by Article 2,

paragraph 2. In any case, under Chapter VI the Council cannot
'

refer
'

the dispute to such agency. To '

refer
'

a dispute to a

18(2)
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regional agency or directly to the parties to the regional arrangement if

no regional agency is established, means to refer the settlement of the

dispute to these authorities. This is certainly incompatible with the

provisions of Chapter VI dealing with the settlement of disputes which

are not settled by the parties themselves, that is to
say, with Articles 37

and 38, according to which only the Security Council itself has the

competence to recommend terms of settlement. It may be that the

term
'

reference from the Security Council
'

means according to the

intention of the legislator only a recommendation to be made under

Article 36, paragraph i
;

that is to
say,

the Security Council shall

recommend in case of local disputes resort to regional arrangements
or regional agencies. If this was the intention of the

legislator, it is

certainly not properly expressed. But this interpretation, too,

involves a restriction of the power conferred upon the Security Council

by Article 36, paragraph i. Be that as it may,
'

reference from the

Security Council
'

as provided for in Article 2, paragraph 3, is

possible only if, in case of local disputes, Article 52, and not the

procedures laid down in Chapter VI apply ;
or if the latter apply, only

in so far as they are consistent with Article 2. As pointed out, the

provision of Article $2, paragraph 4, may, but need not necessarily, be

interpreted in this way. However, if it was intended to restrict the

provisions of Chapter VI by the provisions of Article 52, that is to say,
to organise the procedure for the pacific settlement of local disputes
in a way different from that for the settlement of other disputes, it

was necessary to insert into Chapter VI a clause to this effect. For,

the provisions of Chapter VI precede those of Article 2 and are

formulated in general terms covering all disputes, local disputes
included.

If the formula
'

reference from the Security Council
'

as used in

Article 2, paragraph 3, means that the Security Council shall refer

the settlement of local disputes brought before it to the states parties
to a regional arrangement or to the regional agency established by this

arrangement, paragraph 3 of Article 52 is hardly compatible with the

provision of paragraph 2 of this Article according to which in

connection with Article 37, paragraph i the parties to a local dispute
are obliged to refer the dispute, and that means the settlement of the

dispute, to the Security Council after they have made every effort to

achieve pacific settlement through the regional arrangement or by the

regional agency, and these efforts have failed. How can the Security
Council refer a local dispute to the regional authorities if the parties
to the local dispute are obliged to refer it to the Security Council ?

Such
'

reference from the Security Council
'

is possible only before the

parties to the local dispute have made any effort to achieve pacific

settlement in conformity with Article 2, paragraph 2. But at this

stage the Security Council, if it has to respect the provision of

Article 52, paragraph 2, can only remind the parties of their obligation
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under this paragraph; it cannot 'refer
'

the dispute; that is to
say,

the Security Council cannot transfer its competence to settle it.

Article 2, paragraph 4, refers to the relation between the

procedure for the pacific settlement of local disputes laid down in

Article 2 and the procedure (or procedures) for the pacific settlement

of all disputes laid down in Chapter VI. As pointed out, it is not clear

why Article 2, paragraph 4, mentions only the application of

Articles 34 and 3$ as not impaired by Article 2. But Article 52,

paragraph 4, makes it sure that also local disputes may be investigated
under Article 34 by the Security Council and may be brought to the

attention of the Security Council or the General Assembly under

Article 35, paragraph i, by any Member of the United Nations, and

under Article 35, paragraph 2, by a non-member if it is a party to such

local dispute. In case the local dispute is brought to the attention of

the Security Council under Article 3$ the Security Council may-

investigate the dispute. If the investigation whether initiated by
the Council itself under Article 34 or by a Member or non-member
under Article 3$ has the result that the dispute is determined by the

Security Council to be likely to endanger international peace and

security, the Security Council may make recommendations under

Article 36, paragraph i, especially the recommendation to seek

solution of the dispute by resort to the regional arrangement or the

regional agency. If it is assumed that not Article 36 but Article 52,

paragraph 3, does apply in such case, the Security Council shall
'

refer
'

the settlement of the dispute to the parties of the regional arrangement
or to the regional agency under Article 2

, paragraph 3 . If, in spite of

this reference, the local dispute cannot be settled by regional arrange-

ments, the parties may refer the dispute back to the Security Council

under Article 52, paragraph 2. It may, however, be argued that

reference of a local dispute from the Security Council to regional

arrangements excludes reference of such dispute from the parties to

the Security Council. If this interpretation is accepted, Article 52,

paragraph 2 (in connection with Article 37, paragraph i) obliging the

parties to refer the dispute to the Security Council, applies only if the

dispute has not been referred to the regional authorities by the

Security Council under Article 2, paragraph 3. All this shows how
confused the situation of local disputes is under the combined

provisions of Chapters VI and VIII of the Charter.

(e) Settlement under Article 39

The Security Council has competence with respect to the settlement

of disputes and adjustment ofother situations not only under Chapters VI

and VIII, but also under Chapter VII. Article 39 states:

The Security Council shall determine the existence of any
threat to the peace, breach of the peace, or act of aggression
and shall make recommendations, or decide what measures
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shall be taken in accordance with Articles 41 and 42, to

maintain or restore international peace and security.

Since this Article provides not only for enforcement measures but

also authorises the Security Council, after having determined the

existence of a threat to, or breach of, the peace (including act of

aggression),
*
to make recommendations

'

of any kind, consequently
also recommendations of the kind referred to in Articles 33 (2), 36 or

37, this provision establishes another procedure for the peaceful
settlement of disputes or adjustment of situations, provided the dispute
or the situation constitutes a threat to the peace or a breach of the

peace. It is important to note that the Security Council under

Chapter VII need not necessarily take enforcement measures. It may
not only make recommendations under Article 39, but also under

Article 40, call upon the parties concerned to comply with provisional

measures; and these measures may have the character of mere
recommendations if not ordered by the Security Council under the

sanctions referred to in Article 39. Under Article 39, a dispute or

another situation constituting a threat to, or breach of, the peace may
be settled by the Security Council not only by peaceful means but also

by the use of force as determined in Articles 41 and 42. How can a

dispute or another situation be brought before the Security Council

under Article 39, that is to say,
as a case constituting a threat to, or

breach of, the peace ? Certainly by the Security Council itself, on its

own initiative. That means that any member of the Security Council

may ask to put such a case on the agenda of the Security Council. It

is doubtful whether
'

any Member of the United Nations
'

under

Article 35, paragraph i, and a non-member under Article 35,

paragraph 2, may bring to the attention of the Security Council a

dispute or another situation in order to be dealt with under Article 39,

because it may be argued that this Article applies only within a

procedure conducted under Chapter VI. 8 As to situations not having
8 The first fcase brought before the Security Council under Article 39 was the conflict

between the Netherlands and Indonesia. In a letter dated July 30, 1947, to the

Secretary-General, the representative of the Government of Australia, at this time

member of the Security Council, stated :

' The Australian Government considers

that these hostilities constitute a breach of the peace under Article 39 and urges
that the Council take immediate action to restore International Peace and Security.
In order to prevent an aggravation of the situation the Australian Government

proposes that the Security Council, as a provisional measure, and without prejudice
to the rights, claims, or position of the parties concerned, should call upon the

Governments of the Netherlands and of the Republic of Indonesia to cease hostilities

forthwith and to commence arbitration in accordance with Article 17 of the

Linggadjati Agreement between the Netherlands and the Government of the

Republic of Indonesia signed at Batavia on March 2 $, 1947.' The representative
of Australia requested the Secretary-General

'

to call immediately a meeting of

the Security Council for the consideration of this communication and that the

Provisional Agenda, including this item, be communicated to the representatives
on the Security Council simultaneously with the notice of the meeting.' (Doc.

8/449.) The case was brought before the Security Council also by the Government
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the character of a dispute, Article 3$, paragraph i, expressly applies

only to those which are of the nature referred to ir Article 34, which
is different from the nature referred to in Article 39; and Article 3$,

paragraph 2, provides that the non-memlx iust accept for the

purposes of the dispute the
'

obligations of . .cine settlement
'

which

implies that the dispute may be brought the attention of the

Security Council only for pacific settlement.
L

-ch pacific settlement,
as pointed out, is possible also under Article 39, but this is not the

main purpose of this Article. In conformity with Article n,
paragraph 2, the General Assembly may refer to the Security Council

a dispute or other situation which constitutes a threat to, or breach of,

the peace, in so far as it is a question on which action is necessary.

However, under whatever Article f the Charter a dispute or other

situation has been brought before the Security Council, the latter may
always apply Article 39, by determining ex

officio
the existence of a

threat to, or breach of, the peace. The Council may take this step
without regard to whether, in case of a dispute, the parties have or

have not complied with the provision of Article 3 3 , paragraph i .

But a decision by which the existence of a threat to, or breach of, the

peace is determined, must be taken in order to establish the competence
of the Security Council to take the measures referred to in Articles 39

of India, which at that time was not a member of the Security Council, by a letter

dated July 30, 1947, to the President of the Security Council. In this letter the

Government of India referred to Article 35, paragraph i, of the Charter, and

stated :

'

In the opinion of the Government of India this situation endangers the

maintenance of international peace and security which is covered by Article 34 of

the Charter. The Government of India therefore requests the Security Council

to take the necessary measures provided by the Charter to put an end to the present
situation.' (Doc. 8/447.) At the invitation of the President of the Security
Council the representatives of the Netherlands and of India participated in the

discussion of the Council. At the 17131 meeting of the Security Council the

representative of Australia declared :

'

the Australian Government has drawn the

attention of the Council under Article 39 of the Charter of the United Nations to

the situation in Indonesia. . . . However, although the parties to any dispute
are bound to seek a solution by mediation and negotiation under Article 33, all

attempts to bring the parties together have failed, and it is felt that further delay is

not justified because of the loss of life being sustained.' (Official Records of the

Security Council, 2nd Year, No. 67, p. 1622.) The representative of India

stated :

'

India has asked for action under Chapter VI, which relates to disputes the

continuance of which is likely to endanger the maintenance of international peace
and tranquility. Australia has applied under Chapter VII, which relates to actual

threats to the peace. There is
really

no difference of opinion between Australia

and India in this matter. We did not, however, invoke the more urgent provisions
of Chapter VII, for we felt that, not being a member of the Security Council, we

were not entitled to do so. We rejoice that Australia has taken up this matter

under the provisions of Chapter VII, and we are most grateful for this action. We

warmly associate ourselves with the Australian proposal pending careful consideration

of ours.' (p. 1620). The representative of Australia thought it necessary to refer

to Article 33, paragraph i, of the Charter. The representative of India expressed
the view that only a member ofthe Security Council may bring a case under Article 3 9

before the Security Council.
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and 40 of the Charter. 9 The procedure under Article 39 differs from

the procedure under Article 3 7 in that Article 3 3 , paragraph i
,
does

9 In the Indonesian question, the representative of Australia proposed, at the ijist

meeting of the Security Council, the following resolution:

The Security Council,

Noting with concern the hostilities in progress between the armed

forces of the Netherlands and of the Republic of Indonesia, and

Having determined that such hostilities constitute a breach of the peace
under Article 39 of the Charter of the United Nations,

Calls upon the Governments of the Netherlands and of the Republic
of Indonesia, under Article 40 of the Charter of the United Nations, to

comply with the following measures, such measures to be without prejudice
to the

rights, claims, or position of either party :

(o) to cease hostilities forthwith, and

(fc) to settle their disputes by arbitration in accordance with

Article 17 of the Linggadjati Agreement, signed at Batavia on March 25,

1947. (Official Records of the Security Council, 2nd Year, No. 67,

p. 1626.)

The representative of the Netherlands denied the competence of the Security

Council, arguing that there was no threat to, or breach of, international peace,
since there was no conflict between two sovereign states, Indonesia not being a

sovereign state, and that the situation was a matter essentially within the domestic

jurisdiction of the Netherlands:
' The Charter was designed, I think, to operate

between sovereign States. Article 2, paragraph i of the Charter says,-

" The

Organisation is based on the principle of the sovereign equality of all its Members."
I beg to observe that no State which is not a sovereign State is eligible for member-

ship. Let me add that Committee i of the San Francisco Conference, in its report
to Commission i, stated that sovereign equality includes the following element:

'

. . . (2) that each State enjoys the right inherent in full sovereignty." There

is on the side of the Republic of Indonesia no question of full sovereignty. The

sovereign Power and I think this has never been disputed yet is the Netherlands,
whose Government has difficulties with one of its constituent elements, not with

an external element. We therefore contend : First, the Charter is not applicable
to what is now happening in Java and Sumatra ;

and Secondly, that while it seems

to us that that contention is adequate to rule out action of any kind, including an

affirmative vote on the Australian draft resolution now before us, we consider, in

addition, that this is a matter essentially within the domestic jurisdiction of the

Netherlands. . . . Assuming purely and simply for argument's sake that the

Charter is applicable which I deny to what is now taking place in Java and

Sumatra, where then I ask, is there any danger to international peace and security,
let alone breaches ot the peace or acts of aggression in the sense of the Charter ?

In what countries outside the Netherlands' territory are there any signs of danger
to peace caused by this action ?' (p. 1 64$). Doubts about the competence of

the Security Council were expressed by the delegates of Belgium, the United

Kingdom and France. (Ibid., No. 68, pp. 16^3 ff., 1676 f.) The representative
of the United Kingdom declared :

'

I shall only say that so far we have not heard any

really convincing arguments to persuade us that this is a war between two sovereign
States.' The representative of the United States submitted an amendment to the

Australian resolution to the effect to eliminate from its text the invocation of

Articles 39 and 40 which raises
'

very complex and serious questions of law.' The

amendment reads as follows :

The Security Council,

Noting with concern the hostilities in progress between the armed

forces of the Netherlands and of tfie Republic of Indonesia,
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not apply, so that a dispute may be brought before the Security
Council before the parties have tried to solve it by means of their own

Calls upon the parties,

(a) to cease hostilities forthwith, and

(B) to settle their disputes by arbitration or by other peaceful
means.

The representative of the United States declared :

'

My delegation believes that if

we can pass that simple statement quickly, we may then go into the legal issues

involved at a subsequent time, when our various delegations on this Council will

have had the time to study and to think of all of the indications which might follow

our adopting any one of the juridical principles.
'

(pp. 1658 f). The Australian

delegate accepted the United States amendment. He declared :

' we should avoid

long juridical and technical arguments. To meet those objections, we eliminated

from our original resolution those references to the Charter which might have

raised difficulties regarding the competence of this Council.' (p. 1694). The

representative of China approved the United States amendment. He stated:
'

I

think it would be dangerous to talk too much about
legalities.

I thought it wise of

the Australian, representative to avoid those dangers, and I appreciate the improve-
ment, from that point of view, of the United States amendment, which also avoids

legalities.
In discussing a question of this type, if we pay too much attention to

legalities,
we shall become involved. As the representative of a country in that

part of the world with which we are now concerned, I should like to report to this

Council that emphasis on
legalities might have very serious and undesirable political

consequences. What does this
legality

involve ? It is said that the Council has

no competence because there is no threat to international peace, as this is not

international war. In any event it is war. It is not civil war; it is not inter-

national war. What is- it ? It is a colonial war. What then are you upholding ?

You are upholding the freedom to wage colonial war as you please. You say that

when a colonial war is being waged, this Council has no right to interfere. Legally

you may be right, but that kind of
legality

does not go far. It may create more
troubles and more problems in this world. If legality

is emphasised, the other

side will counter with revolutionary slogans such as
" Down with imperialism,""

Away with the old regime." Therefore you create more trouble in that way;
and we are getting away from that.

'

(p. 1685). This is a strange way of applying
the Charter. The statement of the Chinese representative means that if the Charter

does not confer competence upon the Security Council to deal with the Indonesian

question it is advisable not to
'

emphasise legality,'
which implies to act without

authorisation by the Charter. The representative of France even proposed to

insert into the text of the resolution suggested by Australia and amended by the

United States the formula :

Reserving entirely the question of the Council's competence as regards
the application of the Charter but prompted by a wish to see the cessation

of bloodshed in the two islands. . . . (p. 1678).

How can the question of the Council's competence in the Indonesian case be
'

reserved
'

if the Council by a resolution intervenes in the conflict ?

At its 1 73rd meeting on August i, 1947, the Security Council adopted the

resolution proposed by Australia and amended by the United States and Poland to

add in paragraph (b) the sentence :

'
and keep the Security Council informed of the

progress of the settlement.' The French amendment was rejected. Already
before the rejection of the French amendment the President declared :

' We are

not saying that the Security Council is or is not competent to deal with the

question . . .

'

(p. 1701); and to a question of the French delegate he answered:
'

I do not consider that the question [of the competence of the Security Council]
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choice;
1

it differs from all procedures under Chapter VI in that

members of the Security Council, parties to the dispute, are not

has been settled, but that it has been left in abeyance.' (p. 1702). With
reference to this declaration the French delegate stated at the end of the meeting :

'

I wish to say most emphatically, however, that the decision we have just taken,

in regard to which the Council has not cleared up the question of its competence
in so serious a matter, seems to me regrettable. Nevertheless, I welcome your
statement, Mr. President, that the question of competence is not settled by this

resolution. That is an important statement and I take note of it once again.'

(p. 1713).
There can be hardly any doubt that the Security Council, by adopting the

resolution declared itself competent to intervene jn the conflict between the

Netherlands and Indonesia, although it did not make an express statement about

its competence and although it did not indicate the Articles of the Charter under

which it was acting. The representative of the United Kingdom correctly stated :

'

in the view of my delegation, the resolution before us, even as it is redrafted by
the United States delegation, does not avoid entirely the difficulty

to which I have

referred. It does, on the contrary, prejudge the
legal position, because to call

on parties to cease fighting is definitely to imply that Article 2, paragraph 7, of

the Charter does not apply.' (p. 1674). And the representative of the Soviet

Union said with reference to the French amendment, that he could not agree with

the suggestion
'

to mention in our resolution that the Security Council, although
it adopts this decision, is still not certain that it has the right to do so or that the

question comes within its jurisdiction. In the first place, this would reduce the

weight of such a decision, and in the second place, it would create an undesirable

precedent for the future, as it would mean that the Security Council might consider

a particular question though it was not certain that the question came within its

jurisdiction.' (p. 1692). As a matter of fact, in spite of the elimination of any
reference to Articles 39 and 40 of the Charter from the text of the resolution, the

delegate of Australia after its adoption declared that the Security Council was

examining the case under the Articles of ChapterVII (p. 1708); the representative of

Poland said at the 1 8 1 st meeting of the Security Council that the Indonesian question
was taken under discussion under Article 39 of the Charter (Doc. S/P.V. 181,

p. $i) and, at the iSjth meeting, that by admitting the case under Article 39 of

the Charter the Security Council
'

recognised the competence of the Security
Council to deal with the case. Although the resolution did not expressly mention

Article 39, it is quite clear that under this Article, and only under this Article, the

case can be dealt with here, and measures provided by the Charter can be applied.'

(Doc. S/P.V. i8j, p. 46.) Even the representative of the United States declared

at the 1 9 3rd meeting of the Security Council that paragraph (a) of the resolution

of August i
, 1947, was

'

a provisional measure under Article 40
'

(Doc. S/P.V. 193,

p. 71); and at the i9jth meeting, the Australian delegate maintained that by the

resolution of August i, 1947,
'

action was taken under Article 40
'

(Doc. S/P.V. 195,

PP- 3 2~3$)- At the iSrth meeting the delegate of the Philippines argued that

Article 2, paragraph 7, did not apply because the Security Council acted under

Article 39 (Doc. S/P.V. i8j, p. 76). On August 26, 1947, the Security Council

adopted the following resolution :

The Security Council

Taking into consideration that military operations are being continued

on the territory of the Indonesian Republic :

i . Reminds the Government of the Netherlands and the Government
of the Indonesian Republic of its resolution of August i, 1947, concerning
the

'

cease fire order
'

and peaceful settlement of their dispute ;

For note * see p. 443.
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excluded from voting in the decision by which the existence of the

threat to, or breach of, the peace is determined, nor from the

J. Calls upon the Government of the Netherlands and the Government
of the Indonesian Republic to adhere strictly to the recommendation of

the Security Council of August i, 1947. (Doc. S/$2i.)
To interpret the

'

call
'

of the resolution of August i, 1947, an
'

order
'

implies
that this resolution was adopted under Chapter VII of the Charter; for under

Chapter VI no 'order
'

can be issued. (Cf. infra, p. 740.) It is, however, very
doubtful under what provision the Security Council acted. For measures taken

under Articles 39 and 40 require the preliminary determination by the Security
Council of the existence of a threat to, or breach of, the peace. The passage in

the original draft resolution :

'

having determined that such hostilities constitute

a breach of the peace under Article 39 of the Charter of the United Nations
'

has

intentionally been eliminated. The formula
'

Noting the hostilities in pro-

gress . . .

'

in the preamble of the resolution of August i
,

1 947 ,
is not equivalent

to determining the existence of a threat to the peace, breach of the peace, or act of

aggression
'

as prescribed by Article 39. If this is correct, the resolution of

August i, 1947, cannot be considered as a provisional measure under Article 40
and certainly not as a cease fire

'

order.' It could be only a
'

recommendation
'

under Chapter VI. However, since the case came not before the Security Council

under Article 37 or 38, the only recommendations
legally possible under the

Charter were recommendations of
'

appropriate procedures or methods of

adjustment
'

in accordance with Article 36, paragraph i. The so-called cease fire

order is
certainly not such a recommendation. But the Security Council, to use

the words of the representative of China, quoted above, preferred to
'

avoid

legalities.

'

1 The conflict between the United States of America, the United Kingdom and

France on the one hand, and the Soviet Union on the other, which had arisen as

the result of the imposition by the Soviet government of restrictions on transport
and communications between the western zones of occupation in Germany and

Berlin, was brought before the Security Council by identical notifications from the

three first-mentioned powers to the Secretary-General, dated September 29, 1948

(Doc. S/io7o). In their letter the three governments characterised the case as a

dispute between them and the Soviet Union that had arisen out of actions of the

Soviet Union which they considered to
'

create a threat to the peace within the

meaning ofChapterVII ofthe Charter.
'

They expressly referred to
'

their obligations
under die Charter to settle their disputes by peaceful means

'

and affirmed that

they
'

have made every effort to resolve their differences directly with the Soviet-

Government.' At the 36151 meeting of the Security Council the representative
of the United States stated:

'

In accordance with our obligations under Article 33
of that Charter, the Government of the United States, in agreement with the

Governments of France and the United Kingdom has made every effort to remove

the threat to the peace created by the U.S.S.R., through direct discussions with

the Government of the Soviet Union '; and at the 36 3rd meeting, he declared:
'

The Charter requires that, in such a situation, a Member shall first of all seek to

exhaust the peaceful procedures indicated in Article 33 and, if these fail, resort to

the Security Council. That is why the United States, in agreement with France

and the United Kingdom, has brought the U.S.S.R. blockade measures in Berlin to

the attention of the Security Council.' (Official Records of the Security Council,

3rd Year, No. 1 13, p. Ji ; No. n j, p. 4.) Although the dispute was brought tc

the Council not under Article 37, but under Article 39 (as a case of threat to the

peace), the states which brought the dispute before the Council considered them-

selves bound by Article 3 3 , paragraph i . But according to the wording of the

Charter, Article 33, paragraph i, applies only in connection with Article 37,

not in connection with Article 39.
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decision by which a recommendation is made or enforcement measures

are taken or, under Article 40, the parties are called upon to comply
with provisional measures.

(J) Settlement under Article 94

Under Article 94, paragraph 2
,
of the Charter, the Security Council is

competent to make recommendations in case a party fails to perform
the obligations incumbent upon it under a judgment rendered by the

International Court of Justice, and the other party has recourse to

the Council. This competence of the Council shall be discussed in

the chapter on Judicial Settlement of Disputes.

(g) Legal Effect of Recommendations of the Security Council

As pointed out in a previous part of this study,
2 the

legal
effect of a

recommendation made by the Security Council under Chapter VI or

under Article 39 is doubtful. The term
'

recommendation
'

seems

to indicate the intention of the legislator not to attach to the act of the

Security Council any binding force. 3 On the other hand, Article 25

stipulates the obligation of the Members
'

to accept and carry out the

decisions of the Security Council in accordance with the present
Charter.' If this provision is interpreted to refer to all decisions of

the Security Council and if the term
'

decision
'

is understood to mean

any resolution adopted by the Council, the recommendations made by
the Security Council since made by

'

decisions
'

are not mere
'

recommendations
'

but orders binding upon those whom they

2 Cf. supra, pp. 293 ff.

3 At the 7th meeting of Committee HI/2 (U.N.C.I.O. Doc. 433, UI/2/i $, p. 2)
'

the

delegate of Belgium requested an interpretation from the sponsoring governments
of the legal effects of the word

" recommend "
(" recommander ") as used in

paragraph 4. The delegate of the United States expressed the view that the

recommendation of a settlement under paragraph 4 [corresponding to Article 37
of the Charter] was net obligatory unless the dispute involved a threat to the peace,
as envisaged under Chapter VIII, Section B, paragraph i [corresponding to Article 39
of the Charter]. It was only if the failure to settle a dispute, or to carry out a

recommendation of the Security Council, constituted a threat to the peace that the

Security Council could
"

take any measures necessary for the maintenance of

international peace and security/' and then it must act
"

in accordance with the

purposes and principles of the Organisation
"

'.

At the 9th meeting of Committee
III/2 (U.N.C.I.O. Doc. 498, III/2/I9, p. 2)

'

the delegate of Belgium requested a more precise answer to his previously posed

question as to whether the term
' ' recommend " (" recommander

'

') in ChapterVIII ,

Section A, [of the Dumbarton Oaks Proposals corresponding to Chapter VI of the

Charter] entailed obligations for states, parties to a dispute, or whether it meant

only that the Council was offering advice which might or might not be accepted.
The delegate of the United States expressed agreement with the views of the delegate
of the United Kingdom, and said he had intended to make it clear that in Section A
no compulsion or enforcement was envisaged." (Cf. also U.N.C.I.O. Doc. 1027,

III/2/3 i(i), p. 4.)
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concern.* But also another interpretation is possible according to

which the term
'

decisions
'

in Article 25 means only resolutions by
which binding norms are to be created. Decisions of the Security
Council taken under Article 34 referring to an investigation, have

certainly not the character of
'

recommendations,' and hence are in

any case
'

decisions
'

in the narrower sense of the term, as used in

Article 2, and as such binding upon the states concerned. But
'

recommendations
'

made under Articles 36, 37, 38 or 39, or a
'

call
' made under Article 33, paragraph 2, have according to this

interpretation no binding force. 5
However, under Article 39, the

Security Council may consider non-compliance with its recom-

mendation a threat to the peace and resort to enforcement action

against the recalcitrant state. 6 If such enforcement action is

4 At the i Zyth meeting of the Security Council the Australian delegate interpreted a

recommendation made by the Council under Article 36 as binding upon the parties,
in referring to Article 2 according to which the Members have to accept and

carry out the decisions of the Security Council. (Official Records of the Security

Council, 2nd Year, No. 34, pp. 723, 726.)

6
During the discussion of the Greek case the delegates of Yugoslavia and the Soviet

Union, supporting a view expressed by the representative of Bulgaria, asserted that

under Chapter VI including Article 34 the Security Council could make only
recommendations, not decisions binding upon the parties. (Cf. Official Records of

the Security Council, 2nd Year, No. $7, p. 1 280; No. 59, pp. 1371 , 1383 ; No. 64,

pp. 1 536, i 41 .) To justify this interpretation the delegate of Yugoslavia referred

to Article 2
, paragraph 7 ,

which he interpreted to mean that
'

the Charter restricts

the sovereignty of states only in the case of the measures provided for in Chapter VII.

. . . The authors of the Charter clearly established a distinction between two
kinds of procedure : that provided for by Chapter VI and that provided for by

Chapter VII. In drawing up the measures contained in Chapter VI, they took special
care not to restrict the sovereignty of States. It was only in connection with a

serious situation that they thought fit to restrict this soverignty.' (Ibid., No. 63,

pp. 15-20 f.) The statement that the Charter restricts the sovereignty of states

only by provisions of Chapter VII is untenable. Any provision of the Charter

imposing directly or indirectly obligations upon the Members is a restriction of

their
'

sovereignty
'

; and the Charter imposes obligations evidently not only in

Chapter VII.

During the same discussion the representative of Australia, supported by other

delegates, stated that a resolution by which the Security Council institutes an

investigation under Article 34
'

is a decision, and not a recommendation ; therefore,

Article 25 does apply." He further stated that
'

whether it is a decision or a

recommendation that is involved and we have indicated that we can make both

under Chapter VI we cannot make either until we have determined that the

continuation of the situation does endanger international peace and security.'

(Ibid., No. 6 1, p. 1420.)

The Dumbarton Oaks Proposals contained in Chapter VIII, Section B (i), the

provision :

Should the Security Council deem that a failure to settle a dispute in

accordance with procedures indicated in paragraph 3 of Section A [corres-

ponding to Article 3 3 of the Charter], or in accordance with its recom-

mendations made under paragraph $ of Section A [corresponding to

Article 36, paragraph i],
constitutes a threat to the maintenance of

international peace and security, it should take any measures necessary for
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interpreted to be a sanction, a recommendation of the Security
Council may constitute the obligation to comply with the recom-

mendation, that is to
say,

the so-called
'

recommendation
'

may have

the same character as a
'

decision
'

of the Security Council, binding

upon the Members under Article 25.
7 This is of great importance in

case of a recommendation of terms of settlement. As pointed out,

since such a recommendation may not conform with positive law and

thus imply an infringement upon the rights of one or the other party,
the Security Council having the power to enforce its recommendations

may create new law in the relation between the contesting parties ;

a power which is not conferred upon the principal judicial organ of

the United Nations, the International Court of Justice.
8

the maintenance of international peace and security in accordance with the

purposes and principles of the Organisation .

The Charter does not contain this provision ;
but the same result may be achieved

by the application of Article 39.

7 It is not in this sense that the term
'

decide
'

in Article 37, paragraph 2, is used.

It means here the same as
'

consider.' At the 7th meeting of Committee III/2

(U.N.C.I.O. Doc. 433, HI/2/i$, pp. i f.) the delegate of the Union of

South Africa raised
'

the question whether changing the word "
decide

"

(" decidera ") to "consider" or another suitable term would change the

procedure. It was pointed out that the term
"

decision
"

appeared to be used in

slightly
different senses in different parts of the Dumbarton Oaks Proposals, and it

was suggested that this matter might be referred to the proposed sub-committee

on drafting. The Committee, after receiving the report of the sub-committee,

might then suggest to the Co-ordination Committee the desirability of bringing all

parts of the Charter into harmony in this matter.' This has not been done.

8 With reference to the fact that a recommendation of the Security Council might

infringe upon the rights
of a party to a dispute, the delegate of Belgium suggested

at the San Francisco Conference the following amendment :

'

Any state party to a

dispute brought before the Security Council shall have the right to ask the

Permanent Court of International Justice [International Court of Justice] whether a

recommendation or a decision made by the Council or proposed in it
infringes on

its essential rights.
If the Court considers that such rights have been disregarded

or threatened, it is for the Council either to reconsider the question or to refer

the dispute to the Assembly for decision.' (U.N.C.I.O. Doc. 2, Gjj (k) (i), p. 2 ;

cf. also U.N.C.I.O. Doc. 461, III/2/i6.) At the 7th meeting of Committee ID/2

(U.N.C.I.O. Doc. 433, ffl/2/i j, pp. 2 ff.)
'

the delegate of Belgium stated that if,

as appeared to be the case, the power of the Security Council to
" recommend "

(" recommander ") involved the possibility that a Member of the Organisation

might be obliged to abandon a right granted to it by positive international law as*

an essential right of statehood, the delegation of Belgium wished formally to present
its amendment to the Committee. The purpose of the amendment was, in case a

party to a dispute considered that a recommendation of the Security Council

infringed on its essential rights,
to allow the state to request an advisory opinion on

the question by the International Court of Justice. If the Court found such rights

to be infringed or threatened, then the Security Council would be required either

to reconsider the question or to refer the dispute to the General Assembly for a

decision. It was not in any sense the purpose of this amendment to limit the

legitimate powers of the Security Council. It would, however, be desirable to

strengthen the juridical basis of the decisions of the Security Council. The delegate
of the Union of Soviet .Socialist Republics expressed the opinion that the Belgian
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It may be doubted only whether non-compliance with a

recommendation made under Article 38 can be considered by the

Amendment should not be adopted by the Committee. He felt that the
Security

Council should receive the full confidence of the Members of the Organisation.
There should be no question in the minds of any delegates that the Security Council

might wish in any way to infringe the rights of a sovereign state. Furthermore, he

considered that the Belgian Amendment would have the effect of weakening the

authority of the Council to maintain international peace and security. If it were

possible for a state to appeal from the Council to the International Court of Justice,

and if there were the further possibility of an ultimate reference of the dispute to the

General Assembly, the Council would find itself handicapped in
carrying out its

'functions. In such circumstances, the Council might even be placed in a position
of being a defendant before the Court. The Organisation must be based upon
confidence in its constituent bodies. The delegate of the United States emphasised
the importance of the requirement that the action of the Security Council in

dealing
with a dispute involving a threat to the peace be taken

"
in accordance with the

purposes and principles of the Organisation." He referred to Chapter i, para-

graph i
,
as amended by the sponsoring governments, which states that one of the

purposes of the Organisation is to bring about the peaceful settlement of disputes"
with due regard for principles of justice and international law

"
(Doc. 2, G/29,

p. i). He did not interpret the Proposals as preventing any state from appealing to

the international Court ofJustice at any time on any matter which might properly go
before the.Court. On the whole, he did not consider the acceptance of the Belgian
Amendment advisable, particularly since he believed that the Security Council

was bound to act in accordance with the principles of justice and international law.

The delegate of France declared that, while he viewed with great sympathy the

ideas in the Belgian Amendment, he was doubtful that it would be effective in

obtaining its desired end, especially since it involved a dispersal of responsibilities in

the Organisation. He supported the views expressed by other delegates as to the

advisability of clarifying
the meaning of the words

"
decisions

"
and

"
recom-

mendations
"

in paragraph 4. He pointed out that in practice, and
particularly

for a small state> the difference between the political authority of a recommendation

and the
legal

force of a decision might not be great. He suggested that the sub-

committee on drafting should endeavour to give the most complete guarantees

possible that the Security Council accomplish its task according to law and justice.

The delegate of Colombia expressed his warm support of the Belgian Amendment.
He believed that the confidence generally felt in the Security Council should not

exclude confidence in the International Court of Justice. Noting that the

Dumbarton Oaks Proposals provided that justiciable disputes should normally be

referred to the Court, he suggested that no question was more eminently legal

than one concerning the essential rights of a state. The Belgian Amendment,

therefore, was in full conformity with the terms of the Charter. Concerning

possible procedural difficulties raised by the Amendment, the delegate of Colombia

stated that in his opinion such difficulties would be the result, rather, of inadequacies

in the formulation of Chapter VIII, Section A.'

At the 9th meeting of Committee
III/

2 (U.N.C.I.O. Doc. 498, HI/2/19, PR- i f-)
4

the delegate of the United Kingdom stated he thought the adoption of the Belgian

amendment would be prejudicial to the success of the Organisation. The amend-

ment would, in his opinion, result in the decision by the Court of International

Justice of political questions in addition" to legal questions. The performance of

this function by the Court, he felt, would seriously impair the success of its role

as a judicial body. Further, the procedures proposed by the amendment would

cause delay, at a time when prompt action by the Security Council was most

desirable. A powerful weapon would thus be placed in the hands of a state
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Security Council to be a threat to the peace, since this recommendation

refers to disputes the continuance of which is not deemed by the

contemplating aggression, and the Council would not be able to play the part in

maintaining peace which was intended for it. Finally, he considered it necessary
that the Council possess the trust and confidence of all states

;
its majority would

be composed of small states, and it would be obligated to act in a manner consistent

with the purposes and principles of the Organisation. The delegate of South

Africa supported this position, emphasising the importance of the act of faith which

the small states were making in the acceptance of paragraph 4. He thought it

fair to assume that decisions representing agreement among the great powers would

be reasonable, since they would be influenced not only by their own interests but

also by the interests of those countries with which they have close relationships,
and also by world public opinion. The delegate of the Byelo-Russian Soviet

Socialist Republic expressed the opinion that the Belgian amendment should not be

adopted by the Committee, laying particular emphasis on the view that the reference

of disputes to the Court would weaken the position of the Council in maintaining

peace.
' ' The delegate of the United States expressed agreement with the views of

the delegate of the United Kingdom, and said he had intended to make it clear that

in Section A no compulsion or enforcement was envisaged. He noted that he had

earlier expressed opposition to the second sentence of the Belgian amendment to

paragraph 3, which concerned this point (Doc. 2, G/7 (k), p. 2). The delegate of

Belgium stated that since it now was clearly understood that a recommendation made

by the Council under Section A of Chapter V1I1 did not possess obligatory effect, he

wished to withdraw the Belgian amendment. The withdrawal was accepted by
the Chairman.'

The Report of the Rapporteur of Committee HI/2 (U.N.C.I.O. Doc. 1027,

III/2/3
1 (i), p. 4) contains the following statement with respect to Article 37 : 'In

the course of discussion on an amendment offered by the delegation of Belgium,
the delegates of the United Kingdom and the United States gave assurance that

such a recommendation of the Security Council possessed no obligatory effect for

the parties."

The Report to the President (p. 84) contains the following statement with respect
to Article 37, paragraph 2 :

' The parties are not obligated at this stage of a dispute
to accept the terms of settlement recommended by the Security Council, any more
than they are obligated to accept the Council's other recommendations. Ifx

however, their failure to do so results in a threat to the peace, then the enforcement

provisions of Chapter VII come into play.' With reference to this statement a

Senator asked at the Hearings (pp. 274 f.) the question: 'Is it true that you

accomplished the combination of the authority to pass upon the merits of an issue

and to enforce it by arms that combination in the Security Council ?' Then the

Chairman interjected
'

that the recommendation carries no compulsion whatever.'

Later (p. 277 f.) the Senator formulated his question in a more general way:
'

I

would like to ask whether anybody in this Conference having to do with this

treaty regarded this reference to Chapter VII, that is the application ofthe enforcement

provision of Chapter VII, to have anything to do with the recommendation beyond-
the point of preventing the use of armed force between them ?' To this question,
the representative of the Department of State answered :

'

. . . what the Council

does under Chapter VI in no way affects its powers under Chapter VII, because

Chapter VII deals with a situation based on a different set of facts from die set of

facts on which the powers of the Security Council are based under Chapter VI.'

During the continued discussion the Senator stated :

'

In effect I gather from what

you say that this provision or application of Chapter VII that is referred to in the

report by the Secretary of State to the President on page 84 does not apply to this

situation and ought not to be there. This provision reads:
'

If however, their
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Security Council to be likely to endanger the maintenance of

international peace and security.

If non-compliance with a recommendation made under Article 36,

paragraph i
, by which the Security Council calls upon the parties to

accept a definite procedure or method for the settlement of their

dispute, may be considered, under Article 39, by the Security
Council as a threat to the peace, the parties may be supposed to be

obliged to accept this procedure. If the Security Council recom-

failure to do so results in a threat to the peace, then the enforcement provisions of

Chapter VII come into play.' Whereupon the representative of the Department of

State declared:
'

But that is absolutely correct. If their failure to accept this

recommendation results in a situation which is determined by the Security Council

to constitute a threat to the peace, it is no longer a situation, the continuance of

which may threaten the peace, but it is a situation which itself represents a threat

to the peace ..."
There is hardly an objectively ascertainable difference betwe.cn a

'

situation the

continuance of which may threaten the peace
'

and a
'

situation which itself

represents a threat to the peace,' or, as the representative of the State Department
said on another occasion (p. 28 j), between a situation which

'

may result in a threat

to the peace
'

and a situation which is
'

an actual threat to the peace
'

; especially
if the Security Council is completely free in determining the existence of a threat

to the peace, and may consider a situation the continuance of which may threaten

the peace or
'

result in a threat to the peace
'

as a
'

threat to the peace.' Besides,

the question is not whether Article 39 refers to another situation than Article 37,
but whether the Security Council may consider non-compliance with its recom-

mendation a threat to the peace. And this question must be answered in the

affirmative. The consequence of this is that the statement in the Report to the

President (p. 84) that if the parties to a dispute fail to accept the Council's recom-

mendation and the Council considers such failure as a threat to the peace,
'

the

enforcement provisions of Chapter VII come into
play,"

is correct. That means

that, in the Report, action under Chapter VII is coupted with the action under

Chapter VI. This is exactly what the Senator maintained. He said with respect
to the last-quoted statement of the representative of the State Department :

'

They
are coupled there. You say they ought not to be coupled, that they are not related

to each other. Can you say, then, that the use of military authority which is

granted by Chapter VII, is not intended by this treaty to be used to enforce in this

indirect way, that is spoken of here on page 84, the recommendation of the Security

Council, but is used only for the purpose of preventing hostilities ?' Whereupon
the representative of the State Department answered :

'

I would say that
; certainly.

'

This answer led the Senator to the following statement :

' Ml
right;

Let us have

the record rest there. That is where I thought it ought to be left. It is not my
disposition in asking these questions to develop the fact that this expansion of the

authority of the Security Council was intended to combine in the Security Council

both the powers of judgment and the powers of execution of the judgment. I

think that would be a grave mistake and a step backward instead of forward.'

Whereupon the Chairman 'declared :

' With all due respect to the Secretary and to

you, the report to the President could in no wise control the text of the Charter.

If there is any conflict, the text of the Charter would govern.'
There can be little doubt that the statement in the Report to the President, but

not the interpretation of Article 39 by the Senator, with which the representative

of the Department of State
finally agreed, is in accordance with the text of thi

Article, and that this Article indeed confers upon the Security Council both the

power of judgment and the power of execution of the judgment.

K. 29
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mends submission of the dispute to the International Court, its

so-called recommendation has, in view of the possible application of

Article 39, almost the same effect as an act by which the Security
Council refers the dispute to the Court.

B. Settlement by the General Assembly

In Chapter VI of the Charter dealing with the pacific settlement of

disputes and the adjustment of other situations, the Security Council

is presented as the main non-judicial organ for the performance of the

function which the Organisation has in this respect. The General

Assembly is mentioned only incidentally in Article 3$. But the

powers conferred upon the General Assembly in Chapter IV include

important functions of that body in this field.

The procedure leading to settlement of disputes or adjustment
of other situations by intervention of the General Assembly may be

instituted on the initiative of a Member (Article 35 (i)) or a

non-member (Article 3$ (2)),
1 or on the initiative of the General

Assembly itself (Articles 10, n (2)), or of the Security Council

(Articles n (2), 12 (i)); but not on the initiative of the Secretary-
General. The answer to the question as to whether states

Members or non-members in their capacity as parties to a dispute
are authorised to bring their dispute before the General Assembly

At the Heaiings (p. 271) the representative of the Department of State made the

above-quoted statement that the Security Council has not the right to order the

parties
'

to accept a particular method of peaceful settlement.' This statement

does not take into consideration the possible application of Article 39. In this

respect the following discussion at the Hearings, p. 27*, is highly illustrative: the

Chairman stated:
'

Lest there be some misapprehension, somebody spoke about

the authority of the Council to compel the states to do something. The suggestion
that they adopt these peaceful methods only arises because of their obligation and

their promise to do so, but there is no compulsion to make them do these things.
Of course, if they don't, and a situation develops which threatens world peace,
the quarrel then goes to the Security Council.

' The representative of the State

Department:
'

That is
right.

The quarrel goes to the Security Council, and even

so the Security Council can only recommend at this stage.'
The Chairman :

'

Oh,

yes, it cannot compel them, though.' The representative of the State Department :

'

Senator, there is a very important distinction to be kept in mind here. At this

stage, the determination of the Security Council is on the subject of whether or

not a dispute or a situation is of such a character that its continuance may lead to

a threat to the peace or a breach of the peace. At a later
stage,

or at the next

stage to which I will come in a minute, the determination of the Council will be,

as to whether or not a particular dispute or situation in fact represents a threat to

the peace or a breach of the peace, and then the whole action is different. But as

long as we are in the stage of determination by the Council as to whether or not

the continuance of the situation is likely to lead to a threat to the peace or a breach

of the peace that stage involves only the procedures described in Chapter VI under

which the Security Council may make various recommendations.'

1 Until now no case has been brought under Article 3 j before the General Assembly.
This Article has been used only to bring disputes or other situations before the

Security Council.
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under Article 33, paragraph i, depends on the interpretation of this

provision discussed above. The answer is in the affirmative it it is

assumed that submitting the dispute to the Assembly may be one of

the means of the parties' own choice referred to in Article 33,

paragraph i .
* Such interpretation is possible according to the

wording of Article 33, paragraph i . If it is accepted, then the

parties are obliged under Article 37, paragraph i, to refer the dispute
to the Security Council if the action of the General Assembly does not

result in a settlement of the dispute; which would amount to an

appeal from the General Assembly to the Security Council. It is,

however, doubtful whether this interpretation corresponds to the

intention of those who drafted the Charter. The idea underlying
Article 3 3 , paragraph i

, probably was that the Organisation, not only
the Security Council, should not intervene in a dispute before the

parties have tried ts solve it by means of their own choice (except sub-

mission to the Security Council or the General Assembly), Then the

obligation to seek first of all solution by means of their own choice

refers also to the case that the dispute is brought before the General

Assembly. But this interpretation is not quite compatible with

Article 37, according to which the parties, if they fail to settle their

dispute under Article 33, paragraph i, are bound to refer it to' the

Security Council and are not allowed to bring it before the General

Assembly. Hence it is hardly possible to maintain that parties to a

dispute, before submitting it to the Assembly, must comply with the

provision of Article 3 3 , paragraph i . This provision applies only to

disputes brought before the Security Council. Intervention of the

General Assembly may be brought about immediately after a dispute
has arisen. 3 Nor is an obligation imposed upon the parties to a

2 In the study on Article n, paragraph i, and Article 13, paragraph i (a), of the

Charter, prepared by the Secretariat for the Interim Committee of the General

Assembly(Doc. A/AC 18/33, P- * 0> il is stated that
'

a dispute, or situation, might
be put before it [the General Assembly] under Article. 3 3, as a

"
means of their

own choice ".' But Article 33 refers only to
'

disputes,' not to
'

situations.'

In the Memorandum concerning the Use by Organs of the United Nations of

Measures and Procedures of Pacific Settlement, prepared by the Secretariat for the

Interim Committee (Doc. A/AC i/6i, p. tf), Article 33 is not mentioned among
the Articles of the Charter under which a question may be brought before the

General Assembly.
3 The Memorandum of the Secretariat (Doc. A/AC 18/61, p. ij) contains the

following statement : In certain instances reference has been made to peaceful
means ofsettlement which have been adopted before resort to the General Assembly,

(i) Treatment of Indians in the Union of South Africa: Second part of the first

session (A/68, A/68/Add. i, A/68/Add. J, A/149, A/i6j and A/i67/Add. i)

(Negotiations). Second session (A/373 and A/3&7) (Negotiations), (ii) Theproblem
of the independence of Korea: Second session (A/C.i/n8 and A/C.i/SR 88)

(Negotiations). (Hi) Relations of Members of the United Nations with Spain:

Second part of the first session (A/177, A/C.i/24 and A/C.i/il8) (Consideration

by the
Security Council). Second session (A/C.i/SR. 104 and A/C.i/SR loj)

(Consideration by the Security Council), (iv) Threats to the political independence

29(2)
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dispute Members or non-members to refer the dispute in case they
fail to settle it by the means indicated in Article 33, paragraph i, to

the Assembly. Article 37, paragraph i, applies only to the Security

Council, not to the General Assembly.

Under Article 3$, paragraph 2, only non-members may as parties
to a dispute bring this dispute to the attention of the General Assembly.
Under Article 3$, paragraph i, a Member of the United Nations may
bring to the attention of the General Assembly any dispute and hence

also a dispute to which it is a party. In the same way, a Member may
bring to the attention of the General Assembly any situation which

might lead to international friction or give rise to a dispute, even a

situation in which it is itself involved. That a Member or non-member

may bring a dispute under Article 35 before the General Assembly is

not consistent with the obligation of the parties to the dispute to

refer the case, if they are not able to settle it by means of their own
choice, to the Security Council and not to the General Assembly;
even if it is assumed that the parties themselves may, as a means of

their own choice, bring the dispute before the General Assembly under

Article 33, paragraph i.

The provision of Article 35 authorising Members to bring any

dispute and other
'

situations
'

of a dangerous nature, and authorising
non-members to bring disputes to which they are parties, to the

attention of the General Assembly is paralleled by the provision of

Article 1 1
, paragraph 2 :

' The General Assembly may discuss any

questions relating to the maintenance of international peace and

security brought before it by any Member of the United Nations, or

by the Security Council, or by a state which is not a Member of the

United Nations in accordance with Article 3$, paragraph 2.'
'

Questions relating to the maintenance of international peace and

security' comprise certainly disputes as well as other situations. 4

In Article 1 1
, paragraph 2, only Article 3^, paragraph 2 is referred to,

authorising non-members to bring disputes to which they are parties
to the attention of the General Assembly ;

not Article 3 j, paragraph i ,

authorising Members to bring disputes and situations of a dangerous
nature to the attention of the Assembly. This may be interpreted to

mean that non-members may bring before the Assembly not only

disputes and situations of a dangerous nature under Article 35,

and territorial integrity of Greece: Second session (A/C. 1/191, A/C.i/SR. 60,

A/C.i/SR. 6 1 and A/C. i/SR. 62) (Consideration by the Security Council). Only the

cases mentioned under (i) and (ii)
are of interest in this connection.

4 At the Hearings, p. 246, the representative of the State Department, said with

reference to the meaning of the term
'

questions
'

in Article 1 1 , paragraph 2 :

'

These questions, as will be seen from a later article, relate not only to actual

disputes, but they relate also to situations the continuance of which may threaten

the peace, may lead to disputes, or may lead to international friction. Any such

question can be brought to the attention of the General Assembly, and the General

Assembly may discuss any such question.'
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paragraph i
,
but also other

'

questions relating to the maintenance of

international peace and security,' especially situations which are not

of the nature referred to in Article 34. These other
i

questions
'

may be brought by Members before the General Assembly, not under

Article 3$, paragraph i, but directly under Article n, paragraph 2,

since no other provision of the Charter authorises Members to bring
such matters before the General Assembly.

5

Article 1 1
, paragraph 2

,
authorises also the Security Council to

bring
4

questions relating to the maintenance of international peace
and security

'

before the General Assembly. This provision is

paralleled by the provision of Article i 2
, paragraph i , authorising the

Security Council to
'

request
'

the General Assembly to make
recommendations with regard to any dispute or situation in respect
of which the Council is exercising

'

the functions assigned to it in the

present Charter.' These are the functions determined in Chapter VI

of the Charter. That the authorisation of the Security Council laid

down in Article 1 1
, paragraph 2

,
is different from the authorisation

laid down in Article 12, paragraph i, may be assumed because the

latter is not referred to in the former. Article 12, paragraph i,

refers only to disputes and other situations with respect to which the

Security Council is exercising its jurisdiction ;
Article 1 1

, paragraph 2,

refers to all
'

questions relating to the maintenance of international

peace and security.
'

Under Article 1 2
, paragraph i

,
the Security

Council may only bring a dispute or another situation before the

General Assembly
'

while
'

the Council is exercising in respect to

this dispute or situation the functions assigned to it in the Charter,

and only in requesting the General Assembly to make recommendations

with regard to the dispute or situation. Under Article 1 1
, paragraph 2

,

the Security Council may bring before the Assembly, disputes and

situations in respect to which it is not actually exercising the functions

6 The conflict between India and the Union of South Africa concerning the treatment

of Indians was brought before the General Assembly by a letter of the Indian

delegation to the Secretary-General, dated June 22, 1946, requesting
'

that the

question of the treatment of Indians in the Union of South Africa be included in

the provisional agenda for the second part of the first session of the General

Assembly.' (Doc. A/149.) At the igth meeting of the General Committee

the delegate of India declared:
' The delegation of India did not call upon the

Assembly to intervene in a dispute arising out of the treatment of Indians in South

Africa
; it insisted that the question should be discussed by the Assembly.

'

(Journal

of the United Nations; No. ij; Suppl. B-A/BUR/3J, p. 6.) This statement was

made to meet the argument of the representative of the Union of South Africa that

the matter was essentially within the domestic jurisdiction of that state and hence

Article 2, paragraph 7, applicable, according to which the Members are not required
'

to submit such matters to settlement under the present Charter.' The statement

of the Indian delegate presupposes that matters to be submitted to settlement under

the Charter must be disputes. (Cf. supra p. 452). The Indian delegate also

maintained that the matter was npt a question
'

that concerned two countries

only "but '

a world problem,' and that it was
'

not a legal
'

but a 'political
'

question. (Journal of the United Nations, No. 40; Suppl. Nos. i & 6-A/C

186/1, p. 3.)
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assigned to it by the Charter, and other questions of the nature

determined in Article u, paragraph 2, not being disputes or
'

situations
'

;
and under this provision the Security Council may

bring before the Assembly, disputes and other situations without

requesting the Assembly to make recommendations.

The procedure leading to settlement of disputes or adjustment of

situations may be instituted not only on the initiative of Members
and non-members and of the Security Council; but also on the

initiative of the General Assembly itself. This is possible under

Articles 10 and 14.

Article i o authorises the General Assembly to discuss
'

any questions
or any matters within the scope of the present Charter

'

and to make
recommendations

*

on any such questions or matters.' That these
*

questions or matters
'

include
'

disputes
'

and other
'

situations
*

may be concluded not only from the fact that in Article 1 1
, para-

graph 2, by the term
*

questions,' without any doubt,
*

disputes
'

and
'

situations
'

are meant; but also from the fact that Article 10

restricts the power of the General Assembly to make recommendations

on the
*

questions or matters
'

by referring to Article 1 2
,
which deals

with the settlement of disputes and adjustment of situations by the

Security Council. Since Article 10 does not restrict the power of

the General Assembly to discuss questions or matters within the scope
of the Charter to those brought before the Assembly from the outside,

the latter may, under this Article, discuss any dispute or any other

situation brought before it on its own initiative and make recom-

mendations on such dispute or situation.

The wording of Article 14 may be interpreted in the same way,

namely,
*

subject to the provisions of Article 1 2
'

(which deals with

the settlement of disputes and adjustment of other situations),
'

the

General Assembly may recommend measures for the peaceful

adjustment of any situation, regardless of origin
'

;

*

any situation
'

includes
'

disputes,' and making recommendations includes discussion.

The nature of the situation is characterised by the formula,
'

which it

[the General Assembly] deems likely to impair the general welfare or

friendly relations among nations, including situations resulting from a

violation of the provisions of the present Charter setting forth the

Purposes and Principles of the United Nations.' Situations of this

nature certainly include
*

situations which might lead to international

friction or give rise to a dispute,' which the Security Council under

Article 34 is authorised to
investigate. Like Article 10, Article 14

does not determine the way in which the situation is to be brought
before the General Assembly in order that the Assembly may discuss

it and make a recommendation on it. Hence the General Assembly

may take the action determined in Article 14 on its own initiative. 6

' At the Hearings, p. 2 jj, the representative of the Department of State advocated

the following interpretation of Article 14:
'

Article 14 relates to those situations

which do not involve a possible violation or possible impairment of international
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What action is the General Assembly authorised to take with

respect to disputes and other situations which are, in accordance with

Articles 10, n or 14, under its consideration? It has the power to

discuss these disputes and situations and to make recommendations
on them. 7 As pointed out, the Charter does not confer upon the

peace or security. Article 14 relates to the situations which involve impairment
of the general welfare or friendly relations among nations. Situations which
involve the possible impairment of international peace and security are dealt with

in the earlier articles; that is, Articles n and 12, and particularly in numbered

paragraph 2 of Article 1 1 , where the General Assembly can make recommendations

regarding situations which may involve the maintenance of international peace and

security, but only under the conditions which are described in Article 1 2 and

subject to the provisions that questions on which action is necessary should be

referred to the Security Council.' According to this interpretation, the phrase
'

impair the general welfare or friendly relations among nations
'

does not comprise
1

endanger international peace and security
'

or
4

threat to the peace.' But how
can Article 14 in relating to situations which involve impairment of the general
welfare or friendly relations among nations, not relate to

'

situations which involve

the possible violation or possible impairment of international peace and security,'
if it expressly stipulates that situations

'

likely to impair the general welfare or

friendly relations among nations
'

include
'

situations resulting from a violation of

the provisions of the present Charter setting forth the Purposes and Principles of

the United Nations,' among which the obligation is established to refrain from

threat of use of force ? Is
'

threat or use of force
'

not an impairment or violation

of peace and security ?

7 The resolution adopted by the General Assembly at its $2nd plenary meeting, in

the case of the treatment of Indians in South Africa, runs as follows^

The General Assembly, having taken note of the application made by
the Go'vernment of India regarding the treatment of Indians in the Union

of South Africa, and having considered the matter :

1. States that, because of that treatment, friendly relations between

the two Member States have been impaired and, unless a satisfactory

settlement is reached, these relations are likely to be further impaired ;

2 . Is of the opinion that the treatment of Indians in the Union should

be in conformity with the international obligations under the agreements
concluded between the two Governments and the relevant provisions of the

Charter;

3. Therefore requests the two Governments to report at the next

session of the General Assembly the measures adopted to this eft'ect.

(A/64/Add. i, p. 69.)

It is doubtful whether the formulation of this resolution is in conformity with the

Charter, which authorises the General Assembly to make recommendations, not

to express an
'

opinion
'

or to
'

request
'

something.

The Greek question, after having been taken off the list of matters with which

the Council was seized (cf. supra, pp. 249, 268) wasplaced on theagenda ofthe General

Assembly. The item was submitted by the delegation of the United States as

'

threats to the political independence and territorial integrity of Greece.' (Doc.

A/344.) At its 1 67th meeting on November 27, 1948, the General Assembly

adopted the following resolution:

The General Assembly,

i. Having considered the reports of the Special Committee established

by General Assembly resolution 109 (II),
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Gene -al Assembly by a special provision, analogous to that ofArticle 34,
the power of investigating the disputes or other situations with respect

2. Having noted the conclusions of the Special Committee and, in

particular, its unanimous conclusion that, despite the aforesaid resolution

of the General Assembly,
'

the Greek guerillas have continued to receive

aid and assistance on a large scale from Albania, Bulgaria and Yugoslavia, with

the knowledge of the Governments of those countries
'

and that the Greek

guerillas in the frontier zones have, as found by the Special Committee :

(1)
'

Been largely dependent on external supply. Great quantities
of armSj ammunition and other military stores have come across the

border, notably during times of heavy fighting. Strongly held positions
of the guerillas have protected their vital supply lines from Bulgaria,

Yugoslavia and, in particular, from Albania. In recent months, there

has been less evidence of receipt of supplies from Yugoslavia by the

guerillas.

(2) Frequently moved at will in territory across the frontier for

tactical reasons, and have thus been able to concentrate their forces

without interference by the Greek Army, and to return to Greece when

they wished.

(3) Frequently retired
safely

into the territory of Albania, Bulgaria
and Yugoslavia when the Greek Army exerted great pressure.'

3 . Having noted further the conclusions of the Special Committee that

a continuation of this situation
'

constitutes a threat to the political independ-
ence and territorial integrity of Greece and to peace in the Balkans

'

and
'

that the conduct of Albania, Bulgaria and Yugoslavia has been inconsistent

with the purposes and principles of the Charter of the United Nations
'

;

4. Having noted the recommendations submitted by the Special
Committee

;

. Considers that the continued aid given by Albania, Bulgaria and

Yugoslavia to the Greek guerillas endangers peace in the Balkans, and is

inconsistent with the purposes and principles of the Charter of the United

Nations
;

6. Calls upon Albania, Bulgaria and Yugoslavia to cease forthwith

rendering any assistance or support in any form to the guerillas in fighting

against the Greek Government, including the use of their territories as a

base for the preparation or launching of armed action
;

7. Again calk upon Albania, Bulgaria and Yugoslavia to co-operate with

Greece in the settlement of their dispute by peaceful means in accordance

with the recommendations contained in resolution 1 09 (II) ;

8. Calls upon Albania, Bulgaria and Yugoslavia to co-operate with the

Special Committee in enabling it to carry out its functions, in particular the

functions ofbeing available to assist the Governments concerned in accordance

with paragraph 10 (c) of this resolution, and upon Greece to continue to

co-operate toward the same end
;

9. Recommends to all Members of the United Nations and to all other

States that their Governments refrain from any action designed to assist

directly or through any other Government any armed group fighting against
the Greek Government;

10. Approves the reports of the Special Committee, continues it in

being with the functions conferred upon it by resolution 109 (II) and

instructs it;

(a) To continue to observe and report on the response of Albania,

Bulgaria and Yugoslavia to the General Assembly injunction not to
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to which it is authorised to make recommendations. But some kind

of investigation is necessary in order to make such recommendations
under Articles 10, n or 14, and to ascertain, under Article 10,

whether the dispute or other situation is
'

within the scope of the

present Charter
'

;
under Article 1 1, paragraph 2, whether there is a

relation of the dispute or the other situation to the maintenance of

international peace and security or whether action is necessary on the

dispute or the situation; and under Article 14, whether the situation

is likely to impair the general welfare or friendly relations among
nations, especially whether the situation results from a violation of the

provisions of the Charter setting forth the Purposes and Principles of

the United Nations. Under Article 22 the General Assembly may
even establish a subsidiary organ, a special committee for instance,

authorised to examine the matter under consideration by the Assembly
and to report to the latter. But the power of the Assembly does not

fo

so far as does the power of the Security Council under Article 34,

sr the decisions of the Assembly are not binding upon the Members.
As pointed out, the Charter does not contain a provision referring to

decisions of the General Assembly analogous to the one of Article 25,

referring to the decisions of the Security Council.

As to the content of the recommendations to be made with

furnish aid to the Greek guerillas in accordance with the General

Assembly resolution 109 (II) and tlfe present resolution;

(fc) To continue to utilise observation groups with personnel and

equipment adequate for. the fulfilment of its task
;

(c) To continue to be available to assist the Governments of Albania,

Bulgaria, Greece and Yugoslavia in the implementation of resolution

109 (II) and of the present resolution; and for this purpose, in its

discretion to appoint, and utilise the services and good offices of, one

or more persons whether or not members of the Special Committee ;

11. Decides that the Special Committee shall have its principal

headquarters in Greece, and with the co-operation of the Government or

Governments concerned, shall perform its functions in such places as it

may deem appropriate for the fumlment of its mission ;

12. Authorises the Special Committee to consult, in its discretion, with

the Interim Committee (if it is continued) with respect to the performance
of its functions in the light of developments ;

13. Requests the Secretary-General to provide the Special Committee

with adequate staff and facilities to enable it to perform its functions.

(Doc. A/728, pp. ii ff. ; A/P;V./i67, pp. 91 f.)

In so far as paragraph 3 of this resolution amounts to the determination of a threat

to the peace, its constitutionality is doubtful. It is the Security Council, and not

the General Assembly, which is authorised by Article 39 of the Charter to determine

the existence of a threat to the peace. In paragraphs 6, 7 and 8, the General

Assembly
'

calls upon
'

Albania, Bulgaria and Yugoslavia,
but in

paragraph^
9

'

recommends '

to
'

all Members of the United Nations.' If by
'

calling upon
'

a

function is to be understood which shall have more legal
effect than a

'

recom-

mendation,' the paragraphs 6, 7 and 8, of the resolution, are hardly compatible

with the provisions of the Charter determining the competence of the General

Assembly.



Functions of the United Nations

respect to the disputes or other situations under its consideration,

the General Assembly is less restricted than the Security Council.

The Council is authorised in Chapter VI to recommend terms of

settlement only with respect to disputes, not with respect to other

situations, and with respect to disputes only when they have been

referred to it by the parties under Article 37 or Article 38, and in case

of Article 37 if it deems that the continuance of the dispute is likely

to endanger the peace. In all other cases the Security Council has

only the power to recommend '

appropriate procedures or methods

of adjustment
'

and this under the condition that the continuance of

the dispute or of the other situation is likely to endanger the peace.
The power of the Security Council is unrestricted with respect to the

content of its recommendations only with respect to recommendations

made under Article 39, after having determined the existence of a

threat to, or breach of, the peace. The General Assembly, however,

may recommend terms of settlement or adjustment with respect to

any dispute and any other situation which is under its consideration,

especially with respect to disputes or other situations for which the

Security Council is not authorised to make recommendations. Except
under Article 38, the Security Council may make recommendations

only for disputes or other situations the continuance of which is

likely to endanger the maintenance of the peace (Article 36, para-

graph i, Article 37, paragraph 2). The General Assembly may make
recommendations even if the continuance of the dispute or situation

is not likely to endanger the maintenance of the peace. If the

General Assembly acts under Article 10, the only requirement is that

the dispute or the situation is within the scope of the Charter, and

almost any dispute and any situation may be considered from one or

another angle as being within the scope of the Charter. If the

General Assembly acts under Article 14, the situation (including

disputes) must be
'

likely to impair the general welfare or friendly
relations among nations.' Under this Article the Assembly is

authorised only to
* recommend measures for the peaceful adjustment.'

This restriction does not apply if the Assembly acts under Article 10.

Under this Article the General Assembly may recommend to the

Security Council to take enforcement measures. But if the Assembly
acts under Article n, paragraph 2, its power to make recom-

mendations is restricted by the provision that, if the dispute or the

situation is of a nature to make action necessary, the Assembly shall

refer it to the Security Council either before or after discussion. It

may discuss the dispute or the situation, but it must not make any
recommendation on it. The meaning of the term

*

action
'

has been

discussed in another connection. 8

In another respect the power of the General Assembly to make
recommendations for the settlement of disputes or the adjustment of

8 Cf. supra, pp. 204 f.
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other situations, as compared with the same power of the Security
Council, is restricted in so far as the Assembly is authorised to make
recommendations under Article i o or Article 1 1

, paragraph 2 , only
to the states concerned (Members under Article 10; Members and

non-members under Article n, paragraph 2), or to the Security
Council, or to both, whereas the Charter contains no restriction with

respect to the addressee of the recommendations to be made by the

Security Council. As far as the General Assembly itself is supposed
to settle the dispute or to adjust the situation by its recommendations,

only recommendations to the states concerned parties to the dispute
or involved in the situation not having the character of a dispute
come into consideration. Hence the restriction is of no importance.
Besides, it does not apply to recommendations the General Assembly

may make under Article 14.

The legal effect of the recommendations made by the General

Assembly is the same as that of the recommendations made by the

Security Council. They are not binding unless the Security Council

considers non-compliance with a recommendation made by the

Assembly as a threat to the peace under Article 39. There is a

difference only in so far as the General Assembly has not the power
which the Security Council does have: to enforce its own recom-

mendations. In case the General Assembly has made a recom-

mendation with a view to the settlement of a dispute and the parties
do not comply with the recommendation, they remain under the

obligation of Article 3 3 , paragraph i
,
to seek solution by means of

their own choice, and if they fail to settle their dispute in this way
td refer it, under Article 37, paragraph i, to the Security Council.

The question as to whether the parties may submit their dispute under

Article 33, paragraph i, to the General Assembly, has been discussed

in another connection.

It is rather strange that if a Member or non-member brings a

dispute before the General Assembly under Article 3$, the latter may
recommend terms of settlement, but if the Member or non-member

brings the same dispute before the Security Council, the latter can

only recommend procedures or methods. The same difference exists

between a procedure instituted by the General Assembly on its own

initiative, and a procedure instituted by the Security CounciLon its

own initiative. It may be doubted whether these differences have

been deliberately established or are the unintentional effect of the

wording of the Articles concerned.

Other differences between the procedure in the General Assembly
and that in the Security Council are : that in making recommendations

the latter, but not the former, has to
'

take into consideration any

procedures for the settlement of the dispute which have already been

adopted by the parties,' and
*

that legal disputes should as a general
rule be referred by the parties to the International Court of Justice.'
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For Article 36, paragraphs 2 and 3, which contain these provisions,
refer only to the Security Council, not to the General Assembly. This

means that the General Assembly is even less prevented than the

Security Council from intervening in a dispute for which the parties
have already adopted a procedure for its settlement and from making
recommendations for disputes which have a

legal character.

An important difference consists in that if a non-member state is

a party to a dispute under consideration by the General Assembly, it

is not entitled to be invited to participate in the discussion relating to

the dispute. There is no provision analogous to that of Article 32

referring to the Security Council that applies to the General Assembly.
But when a non-member under Article 3^, paragraph 2, brings to the

attention of the General Assembly a dispute to which it is a party, it

must accept in advance, for the purposes of the dispute, the obligations
of pacific settlement provided in the Charter. This is all the more

regrettable as, if it is a dispute between a Member and a non-member,
the former is represented on the General Assembly and may participate
not only in the discussion but also in the voting. For Article 27,

paragraph 3, excluding the parties to a dispute from voting, applies

only to the procedure in the Security Council, not to that in the

General Assembly; which is the most striking difference in the

procedures of the two bodies for the settlement of disputes.
9

* At its -9ist meeting on September 23, 1947, the General Assembly referred the

question of
'

Threat to the political independence and territorial integrity of

Greece,' submitted by the delegation of the United States, to the First Committee
for consideration and report. (Doc. A/409.) In letters addressed to the

Secretary-General, the government of Bulgaria asked to be granted a hearing in the

General Assembly, the government of Albania to be invited to participate in all

the debates of the General Assembly on the Greek question. (Doc. A/C. 1/190,

192.) In a letter dated September 2j, 1947 (Doc. A/C. 1/193) tne President of

the General Assembly advised the First Committee
'

to allow representatives of

Bulgaria and Albania to be heard on the question of
"

Threats to the Political

Independence and Territorial Integrity of Greece," since this question has been

referred to the First Committee for its consideration and report to the General

Assembly.' Pursuant to this advice, the First Committee adopted at its 6oth

meeting on September 25, 1947; the following resolution:
' The First Committee'

enquires of the representatives of Albania and Bulgaria if their Governments are

prepared to accept the principles and provisions of the Charter in the settlement of the

Greek question.
'

(Doc. A/C. i/i 94). In their answers the governments of Bulgaria
and Albania declared that althoughthey in general were willing to respect the principles
of the Charter, they refused to make a declaration to this effect as a condition of their

invitation to participate in the discussion of the Greek question. Thereupon the

First Committee adopted at its 62nd meeting the following resolution:
' The

Governments of Albania and Bulgaria having failed to furnish a satisfactory reply
to the request made to them by the First Committee, the latter has decided to hear

the statements pf the Bulgarian and Albanian delegations on the Greek question
and requests them to place themselves at the disposal of the Committee in order

to reply to any questions which may be put to them.' (Doc. A/C. 1/200.) After

the two Governments accepted the invitation, they were invited to state their

views at the 64th meeting of the First Committee. (Doc. A/49, p. i.)
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Another provision concerning the procedure in the Security
Council, which has no analogy in the procedure of the General

The constitutionality of the decision of the First Committee, adopted at its

6oth meeting, by which an attempt was made to apply by analogy the provision of

Article 32 referring to the procedure in the Security Council to the procedure
in the First Committee of the General Assembly, is highly problematical. Less

problematical is the constitutionality of the decisions adopted in the 62nd

meeting of the First Committee, although it has no
legal basis in the Charter or

in the Rules of Procedures of the General Assembly. It implies the application,

by analogy, of Rule 39 of the Rules of Procedure of the Security Council.

In the Palestine question, the representative of Poland proposed a resolution of

the General Assembly to the effect
'

to invite representatives of the Jewish Agency
for Palestine to appear before the plenary meeting of the General Assembly for the

purpose of stating their views on this question.' He justified his proposal as

follows:
' We do not find anywhere in the rules of procedure, nor especially in

the Charter, any rule to prohibit the hearing of the Jewish Agency or any other

representatives before
ajiy organs of the General Assembly. The lack of such a

prohibition would be quite sufficient to justify the adoption of the resolution

proposed by the Polish delegation, as amended by the Czechoslovak delegation.

However, the Charter goes much further. Articles 71 and 80 allow the hearing
of representatives of non-governmental bodies whenever that may be required,
and the hearing may take place before the General Assembly.' The principle:
what is not prohibited is permitted, applies to subjects, not to organs of a community
which are allowed to do only what they are authorised to do. Article 7 1 authorises

the Economic and Social Council
'

to make suitable arrangements for consultation

with non-governmental organisations.' It is doubtful whether
'

consultation
'

includes the appearing of representatives before the meeting of the Council. In

any case, the fact that the Charter confers expressly upon the Economic and Social

Council a power which it does not confer upon the General Assembly leads to a

conclusion just contrary to that of the Polish delegate.
The representative of the

United States quite correctly stated :

' How many times have we heard that there

is no authority expressed in the Charter and no prohibition expressed in the

Charter to permit the discussion of issues in this Assembly by non-members ?

Therefore, it has been maintained that, since it is not prohibited, we can invite

anybody we desire and give them the same privileges, the same duties which

Member States have under the Charter. The Charter does not grant that.' He
added :

'

I think we are agreed on the premise that there is nothing in the Charter

that expressly or implicitly prohibits, and nothing in the Charter that expressly or

implicitly authorises the reception of witnesses in the General Assembly, the

invitation to guests to appear in this, the greatest parliamentary body in all the

world. We are agreed upon that.' Even the reception of witnesses or the
'

invitation to guests to appear
'

in the General Assembly has no basis in the Charter.

Finally the General Assembly adopted at its 7th meeting the following resolution :

4

(i) that the First Committee grant a hearing to the Jewish Agency for Palestine on

the question before the Committee; (2) To send to that same Committee for its

decision those other communications of a similar character from the Palestinian

population which have been received by this special session of the General Assembly
or may later be submitted to it." (Official Records of the First Special Session of

the Central Assembly, Vol. I, pp. 70-115.) The First Committee proposed to

the President of the General Assembly to consider the following resolution :

'

That

the First Committee grant a hearing to the Arab Higher Committee on the question
before the Committee,' whereupon the General Assembly at its 76th meeting

adopted the resolution :

' The General Assembly affirms that the decision of the

First Committee to grant a hearing to the Arab Higher Committee gives
a correct
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Assembly, is that of Article 24, paragraph 2: that the Security
Council, in discharging its duties, shall act in accordance with the

Purposes and Principles of the United Nations. It is the provision of

Article i
, paragraph i

,
to bring about

'

in conformity with the

principles of justice and international law
'

adjustment or settlement

of international disputes or situations, which refers to the duties here

in question. This difference is hardly of any importance, since the

provision of Article i, paragraph i, applies to the functions of the

General Assembly as well as to those of the Security Council without

any other special provision being necessary, and its application is, as

pointed out, of problematical value.

Finally it may be noted that the General Assembly has no power
analogous to that conferred upon the Security Council by Article 94,

paragraph 2, to make recommendations for a dispute in case the latter

has been decided by a judgment of the International Court of Justice

and one party fails to perform the obligations incumbent upon it under

the judgment, whereupon the other party has recourse to the Security
Council. No such recourse to the General Assembly is possible.

The jurisdictions which the General Assembly and the Security
Council have with respect to the settlement of disputes and the

adjustment of other situations are, to a great extent, concurrent. To
avoid conflicts between the two organs of the United Nations is the

purpose of the provision laid down in Article 12, which has been

analysed in a previous part of this study.
1

interpretation of the Assembly's intention.' (Ibid., pp. 1 15-1 16.) It is doubtful

whether the General Assembly is authorised to confer upon one of its committees

a power the Assembly itself does not have.

During the discussion of the problem of Korean independence, the delegate of

the Soviet Union proposed that elected representatives of the Korean people should

take part in the discussion of the question in the First Committee and in the

General Assembly. (Doc. A/C.I/S.R.87, p. 4; A/C.i/ZJj.) Other delegates

supported this proposition, referring to the precedent in the Palestinian question.

(Doc. A/C.I/S.R.88, p. i; A/C.i/S.R.S?, p. $.) The reasons why the First

Committee did not accept the Soviet propositions were not constitutional con-

siderations, but the practical impossibility to find true representatives of the

Korean people. (Statements of the delegate of the United Kingdom (Doc.

A/C.I/S.R.88, p. 2), of the United States delegate (Doc. A/C.I/S.R.89, p. 4).)

1 Cf. supra, pp. 216 ff.



CHAPTER 15

JUDICIAL SETTLEMENT OF DISPUTES
(THE INTERNATIONAL COURT OF JUSTICE)

i. GENERAL REMARKS

THERE are in principle two different ways to settle an international

dispute : agreement of the parties to the dispute, or decision by an

international agency. Negotiation, enquiry, mediation, and concilia-

tion, referred to in Article 33, paragraph i, of the Charter, lead to

the settlement of a dispute only if they bring about an agreement of

the partiejs.
Such agreement may be constituted by the fact that both

parties accept the recommendation made by a commission of

conciliation with respect to the settlement of the dispute. If the

recommendation, which is not binding upon the parties, is not accepted

by both of them, the dispute remains unsettled.

It is by its binding force that the decision ofan international agency,
to which the parties have submitted their dispute, is distinguished from
other procedures for the settlement of disputes. These agencies
have the character of tribunals if their members have the character of

judges. They are judges only if they are independent, that is to say,
if they are not bound by instructions from and consequently are not

representatives of the states or any other authority by which they
are appointed. They are bound only by the law which they are to

apply according to the treaty by which the tribunal has been established
,

or by which the disputes are submitted to the tribunal. The latter

may apply other norms than those of positive international law only if

it is expressly authorised to do so. It is a typical element of an

international tribunal that its decisions, binding upon the parties, are

to be taken by a majority vote if the tribunal is composed of more than

two members.

Article 33, paragraph i, of the Charter, distinguishes between
'

arbitration
'

and
'

judicial settlement.' This was the terminology
of Articles 12 and 13 of the Covenant of the League of Nations.

There,
'

judicial settlement
'

meant settlement by the Permanent

Court of International Justice, whereas
'

arbitration
'

meant settlement

by other international tribunals. Since the words
'

arbitration
'

and
'

judicial settlement
'

in Article 33, paragraph i, are taken over from

the Covenant of the League, and under the Charter the Permanent

Court of International Justice is substituted by the International

Court of Justice,
'

judicial settlement
'

in Article 33, paragraph i, of

the Charter, may be interpreted to mean according to the intention

of those who drafted this paragraph decisions of the International

Court of Justice, whereas
'

arbitration
'

decisions by other international

16
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tribunals. This terminology is not correct.
'

Arbitration,' too,
has the character of

'

judicial settlement,' that is to
say, settlement by

a judge or a body of judges binding upon the parties. The differentia-

tion between arbitration and judicial settlement, as made in the

Covenant and in the Charter, is not intended to refer to the function

of the tribunals but to their organisation. By arbitration usually the

decision of a tribunal is understood which is established, at least

partly, by the parties to a dispute, only for the settlement of this

single dispute, and only after this dispute has arisen. Judicial

settlement, in the specific sense of the term as used in the Covenant,

signified the decision of a tribunal established not, or not directly, by
the parties, and not only for a single dispute after it has arisen, but for

an unlimited number of future disputes either all disputes or a

certain category of disputes and, hence, for an unlimited or
relatively

lasting period of time. Such a permanent or relatively permanent
tribunal may or may not be a collegiate organ, and may or may not be

called a
'

court.' As a matter of fact, the only tribunal of this kind

during the period of the League was the Permanent Court of

International Justice. But the Charter does not prevent the Members
from establishing, by treaties, true permanent courts other than the

International Court of Justice and from submitting their disputes to

*uch courts. Article 95 expressly authorises the Members to entrust

the solution of their differences to tribunals other than the International

Cotirt of Justice. If according to the intention of the legislator,
'

judicial settlement
'

in Article 3 3 , paragraph i
,

is to be interpreted
to mean decisions by the International Court ofJustice, by

'

arbitration
'

are to be understood not only decisions of ad hoc tribunals or arbitration

but also decisions of true permanent courts, provided such courts are

actually established by Members of the United Nations. Hence the

differentiation between arbitration and judicial settlement in

Article 33, paragraph i, is hardly justifiable.

Between the type of an ad hoc tribunal of arbitration and the type of

a true permanent court there are some intermediate types just as there

are intermediate types between tribunals of arbitration and commis-

sions of conciliation such as a body conroosed not of judges but of

true representatives of the appointing states, whose decisions are

binding upon the parties which have submitted their dispute to that

body.

hi so far as the recommendations of terms of settlement made by
the Security Council or by the General Assembly are not binding upori
the parties to the dispute, the function of the two bodies has the

character of conciliation. In so far as these recommendations are

considered to be binding because non-compliance may entail enforce-

ment action, the function of the Security Council, as well as that of

the General Assembly, lies midway between conciliation and arbitration.

Neither the Council nor the Assembly, in settling
a dispute by a
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decision, even if binding upon the parties, has the character of an

international tribunal, because the individuals who, in their capacity
as representatives of the Members of the United Nations, form the

two bodies, are not
'

judges
'

;
and they are not judges because they

are not independent but bound by instructions of their governments.

The permanent tribunal established by the Charter under the name
of International Court of Justice, is an organ of the United Nations

;

the Statute of the Court forms an integral part of the Charter

(Article 92). Consequently, all Members of the United Nations are

parties
to the Statute, since they are parties to the Charter. The

express provision of Article 93, paragraph i :

'

All Members of the

United Nations are ipsofacto parties to the Statute of the International

Court of Justice,' is superfluous. The Members would be parties to

the Statute also without this provision.

In this respect there exists a difference between the Charter and

the Covenant. The latter only authorised the Council to prepare
the statute of a court ;

and this Statute was an international agreement
different from the Covenant: the Protocol of Signature of the

Statute of the Permanent Court of International Justice, Geneva,
December 16, 1920, to which the Statute of the Court was adjoined.

Consequently, parties to the Covenant were not necessarily parties
to the Statute; and parties to the Statute were not necessarily
Members of the League of Nations. The Permanent Court of

International Justice, created under the auspices of the League of

Nations, was
legally not an organ of this organisation, but of another

organisation, different from the League though in connection with it
;

the Permanent Court of International Justice was the only organ of

the community constituted by the Protocol of Signature of

December 16, 1920.

The Statute of the International Court of Justice is an almost

literal copy of the Statute of the Permanent Court of International

Justice. Article 92 of the Charter states expressly that the Statute

of the International Court of Justice
'

is based upon the Statute of the

Permanent Court of International Justice.' This statement of a fact

is superfluous, since the fact has no legal consequences.
*

1 The Summary Report of the i3th meeting of Committee IV/i (U.N.C.I.O.
Doc. 615, IV/ 1/45, P- contains the following statement with respect to the

phrase of Article 92 indicating that the Statute of the International Court of Justice

is based on the Statute of the Permanent Court of International Justice :

' The view

was expressed that the proposal merely states a historical fact and might give rise

to confusion. Others thought that in view of the general desire to perpetuate the

jurisprudence of the old Court, and of the number of delegations which favoured

legal continuity of the old Court, the paragraph was desirable.' The new Court is

certainly not bound to interpret provisions of the new Statute identical with those of

the old Statute, in the same way as the Permanent Court did. It may do so; but

this
possibility exists also without the statement that the new Statute is based upon

the old one.

K.
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As the legal problems resulting from the Statute of the Internationa]

Court of Justice are, to a great extent, identical with those of the

Statute for the Permanent Court of International Justice on which an

abundant literature exists, in the following only those provisions are

discussed in detail which are new or which give cause to criticism.

2. THE ORGANISATION OF THE COURT

A. The Election of the Judges

The organisation of the International Court of Justice is almost the

same as that of the Permanent Court of International Justice. Only a

few unimportant changes have been made. It may be doubted whether

the new title is better than the old one. Since justice is not identical

with law, it is misleading to call a tribunal a court of
'

justice
'

if the

tribunal is bound by its statute to decide the disputes submitted to it
*

in accordance with international law
'

; an express provision of

Article 38, paragraph i, of the new Statute, not contained in the old

one. A tribunal is international because it has been established by an

international agreement and has to apply international law. Hence it

may be called an international tribunal as well as a tribunal of

international law. It is, however, an improvement that the word
'

permanent
'

has been dropped. By being called
'

permanent
'

the

old Court could not be prevented to exist only during the short period
between two world wars.

The new Court shall consist, just as the old one, of fifteen judges
under a President and a Vice-President, elected by the members of the

Court from their midst (Articles 3, 21). The members of the Court

are elected by the Security Council and the General Assembly of the

United Nations, just as the members of the Permanent Court of

International Justice were elected by the Council and the Assembly of

the League of Nations. Each candidate must obtain an absolute

majority of votes in the General Assembly and in the Security Council

(Article 10, paragraph i). In electing the judges, the permanent
members of the Security Council have no right of veto (Article 10,

paragraph 2); but the states represented on the Security Council

have a double vote since they are also represented on the General

Assembly. The members of the Court shall be elected from a list

of persons nominated in the same way as the candidates were nominated

under the old Statute. It is a list of persons nominated by the
*
national groups

'

in the Permanent Court of Arbitration, established

by the Hague Convention of 1907. In this respect, Article 44 of the

Convention for the Pacific Settlement of International Disputes,

signed at The Hague, October 18, 1907, stipulates:

Each contracting power selects four persons at the most,
of known competence in questions of international law, of the

highest moral reputation, and disposed to accept the duties of

arbitrator.
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The persons thus selected are inscribed, as members of the

court, in a list which shall be notified to all the contracting

powers by the bureau.

Any alteration in the list of arbitrators is brought by the

bureau to the knowledge of the contracting powers.

Two or more powers may agree on the selection in common
of one or more members.

The same person can be selected by different powers.

The members of the court are appointed for a term of six

years. These appointments are renewable.

Should a member of the court die or resign, the same

procedure is followed for
filling

the vacancy as was followed

for appointing him. In this case the appointment is made for

a fresh period of six years.

Since not all Members of the United Nations are parties to the

Convention for the Pacific Settlement of International Disputes of 1907,
Article 4, paragraph 2, of the Statute provides:

In the case of Members of the United Nations not repre-
sented in the Permanent Court of Arbitration, candidates shall

be nominated by national groups appointed for this purpose by
their governments under the same conditions as those pre-
scribed for members of the Permanent Court of Arbitration

by Article 44 of the Covention of the Hague of 1907 for the

pacific settlement of international disputes.

The so-called
'

national groups
*

were originally persons appointed

by the governments for the purpose of becoming eligible as judges in

the tribunals to be formed under the Hague Convention for the Pacific

Settlement of International Disputes. The old, as well as the new,
Statute confers upon these persons the function to nominate the

candidates for the election of the members of the Court. Article

of the Statute provides :

1 . At least three months before the date of the election,

the Secretary-General of the United Nations shall address a

written request to the members of the Permanent Court of

Arbitration belonging to the states which are parties to the

present Statute, and to the members of the national groups

appointed under Article 4, paragraph 2, inviting them to

undertake, within a given time, by national groups, the

nomination of persons in a position to accept the duties of a

member of the Court.

2. No group may nominate more than four persons, not

more than two of whom shall be of their own nationality. In

30 (2)
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no case may the number of candidates nominated by a group
be more than double the number of seats to be filled.

The invitation referred to in paragraph i is addressed to the members
of the

'

national groups.' Are the latter in making the nomination of

the candidates bound by the instructions of their governments which

have respectively appointed them ? In making the nominations the

members of the national groups are not independent judges, but

administrative agencies. Hence, the first question may be answered

in the affirmative, the second, in the negative. In any case, the Statute

does not establish independence of the members of the national groups
from their governments.

As to the number of candidates to be nominated, paragraph 2

stipulates only one limit : not more than four persons. The national

groups may nominate less, even one single person. They can

nominate four persons only if two or more seats are to be filled
;

if

only one seat is to be filled, not more than two candidates are allowed

to be nominated by one national group. In this case all candidates

nominated by one group may be of the nationality of the nominating

group. The very important rule providing for nomination of persons
of a nationality other than that of the nominating group works only
if the groups nominate more than two persons.

May a national group nominate a person who is a member of this

group ? The Statute does not forbid it. As a matter of fact, at least

eight of the fifteen judges elected the first time under Articles 4 and 8

of the Statute were members of the national groups by which they
were nominated as candidates for this election. a

It is difficult to understand why this method of establishing the list

of candidates has been maintained. Since the members of the national

groups are appointed by, and not independent from, the governments,
and since they may nominate themselves, governmental influence on
the nomination of the candidates is decisive. 3

Consequently it would

*
Among the fifteen judges chosen at the first election, seven were members of the

national groups by which they were nominated.

The following national groups nominated only their own members as candidates

for election: Egypt, Iran, Mexico, Norway. The national groups ofMexico as well

as of Norway nominated only one candidate
;
both have been elected judges. The

national group of Ethiopia was composed of only two members who nominated

themselves and a third candidate who was also nominated by another national group
whose member he was. Cf. U.N. General Assembly, Doc. A/8, January 1 2, 1946,

pp. 66 ff., and: Rapport du Conseil Administrative de la Cour Permanente

d*Arbitrage, La Haye, 1946, pp. 10 ff.

3 At the Hearings, pp. 337 f., the representative of the Department of State declared

on the one hand that the question of the nomination of judges as dealt with in tbe

Committee of Jurists
'
was largely political.' On the other hand he justified the

method accepted by the Charter as follows :

' On the nomination of judges it was

felt that to allow the nominations to be made by the national groups of states parties

to the Hague Convention of 1907 would be more likely to keep the nominations
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have made no great difference to confer the nomination of the

candidates directly upon the governments and eliminate the anachron-

istic
'

national groups,' agents of a, judicial organisation which no

longer plays a role important enough to be conserved by this connection

with the new Court. In order to guarantee political independence of

the judges it was necessary to prevent as far as possible any influence

of the governments on their nomination. This could be achieved by
a provision according to which the judges were to be elected by the

independent authorities which each national group according to

Article 6 of the Statute
'

is recommended to consult
'

before

making its nominations, namely,
*

its highest court of justice, its

legal
faculties and schools of law, and its national academies and

national sections of international academies devoted to the study of

law.' 4 No such attempt has been made.

The new and the old Statute contain identical provisions referring
to the case that it is not possible to carry out the necessary elections

in one meeting of the electoral body. Article 1 1 stipulates :

If, after the first meeting held for the purpose of the

election, one or more seats remain to be filled, a second and,

if necessary, a third meeting shall take place.

Article 1 2 provides:

1. If, after the third meeting, one or more seats still

remain unfilled, a joint conference consisting of six members,
three appointed by the General Assembly and three by the

Security Council, may be formed at any time at the request
of either the General Assembly or the Security Council, for

the purpose of choosing by the vote of an absolute majority
one name for each seat still vacant, to submit to the General

Assembly and the Security Council for their respective

acceptance.

2 . If the joint conference is unanimously agreed upon any

person who fulfils the required conditions, he may be included

in its list, even though he was not included in the list of

nominations referred to in Article 7.

3. If the joint conference is satisfied that it will not be

successful in procuring an election, those members of the

Court who have already been elected shall, within a period to

be fixed by the Security Council, proceed to fill the vacant

seats by selection from among those candidates who have

obtained votes either in the General Assembly or in the

Security Council.

free from political considerations. . . .

' As pointed out above, more than half

of the elected judges were members of their national groups appointed by their

governments.
4 Cf. H. Kelsen, Peace Through Law (1944), pp. 129 ff.
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4. In the event of an equality of votes among the judges,
the eldest judge shall have a casting vote.

During the first election of the members of the Court differences of

opinion have arisen as to the meaning of the term
*

meeting
'

in

Articles n and 12 of the Statute. The President of the General

Assembly was of the opinion that at one meeting only one ballot can

take place, so that the term
'

meeting
'

was equivalent to
'

ballot
'

;

whereas the representative of El Salvador, who had previously
served as President of the Permanent Court of International Justice,

maintained that
*

meeting
'

should be interpreted to mean one day,
and not just one ballot. 6 The interpretation advocated by the

President of the Assembly has hardly a basis in the Statute which does

not forbid taking more than one ballot during one meeting. But the

General Assembly, at its 24th meeting, upheld the ruling of its

President. In order to settle the disputed issue the Assembly decided

to insert into its Rules of Procedure the following provision :

RULE 140

Any meeting of the General Assembly held in pursuance of

the Statute of the International Court of Justice for the purpose
of the election of members of the Court shall continue until

as many candidates as are required for all the seats to be filled

have obtained in one or more ballots an absolute majority of

votes.

The Security Council adopted an analogous Rule (61).

Article 1 2 of the Statute does not determine whether the appoint-
ment of the members of the joint conference is as the election of the

members ofthe various Councils ofthe United Nations the designation
of Members or other states whose governments are authorised to

designate the individuals to represent them in the conference, or

whether individuals shall be directly appointed by the General

Assembly and the Security Council and if so, whether the General

Assembly and the Security Council are free in choosing these individuals

or whether only those are eligible who represent Members in the

General Assembly or the Security Council. All these interpretations
are compatible with the wording of Article 12, paragraph i, of the

Statute. Article 12 of the Statute of the Permanent Court of

International Justice, whose text is identical with that of Article 1 2

of the Statute of the International Court of Justice, has been interpreted

by the Assembly of the League of Nations to mean that the Assembly
is authorised to appoint three individuals. At the 1 3th meeting of the

Second Assembly of the League of Nations three persons who were

representatives of Members of the League in the Assembly were

elected members of the Joint Conference.

Cf. Journal of the General Assembly, No. ij, pp. 441 f.

Cf. Records of the Second Assembly, Plenary, p. 273. At the i Jth meeting of the

Assembly a representative of the British Empire suggested the following principles
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Under the new Statute, as under the old one (Article 13), the

members of the Court shall be elected for nine years and may be

re-elected. In order to avoid that the entire Court be renewed every
ninth year and thus the desirable continuity of judicature endangered,
Article 1 3 of the new Statute provides

'

that of the judges elected at

the first election, the terms of five judges shall expire at the end of

three years and the terms of five more judges shall expire at the end
of six years. The judges whose terms are to expire at the end of the

above-mentioned initial periods of three and six years shall be chosen

by lot to be drawn by the Secretary-General immediately after the

first election has been completed.'

B. The Qualification of the Judges

The qualifications of the judges required by the Statute of the

International Court of Justice are the same as those required by the

Statute of the Permanent Court of International Justice. Article 2 of

the new Statute runs as follows :

The Court shall be composed of a body of independent

judges, elected regardless of their nationality from among
persons of high moral character, who possess the qualifications

required in their respective countries for appointment to the

highest judicial offices, or are jurisconsults of recognised

competence in international law.

The most important requirements are that the judges shall be
'

independent
'

and that they shall be
*

elected regardless of their

nationality.' But just as the old Statute, the new one does not

guarantee the highest possible degree of independence, and does not

respect its own postulate that the nationality of a person to be elected

judge shall not be regarded.

The provisions of the Statute whose purpose it is to assure a certain

impartiality and independence of the decisions of the Court are as

follows : Article 1 6 stipulates :

1 . No member of the Court may exercise any political or

administrative function, or engage in any other occupation of a

professional nature.

2 . Any doubt on this point shall be settled by the decision

of the Court.

Article 1 7 provides :

i . No member of the Court may act as agent, counsel, or

advocate in any case.

concerning the election of the three members of the Joint Conference by the

Assembly: i. The Assembly shall not elect members of those states who are already

on the Council; 7. the three persons to be elected by the Assembly should

represent different systems of law
; 3 . that these persons should not be immediately

concerned in the issue between the two members who were involved in the concrete

case. (Ibid., p. 2 $8.)
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2 . No member may participate in the decision of any case

in which he has previously taken part as agent, counsel, or

advocate For one of the parties, or as a member of a national

or international court, or of a commission of enquiry, or in

any other capacity.

3 . Any doubt on this point shall be settled by the decision

of the Court.

Article 20 stipulates:

Every member of the Court shall, before taking up his

duties, make a solemn declaration in open court that he will

exercise his powers impartially and conscientiously.

Article 24 states :

1. If, for some special reason, a member of the Court

considers that he should not take part in the decision of a

particular case, he shall so inform the President.

2 . If the President considers that for some special reason

one of the members of the Court should not sit in a particular

case, he shall give him notice accordingly.

3. If in any such case the member of the Court and the

President disagree, the matter shall be settled by the decision of

the Court.

The indirectly expressed meaning of this Article is that a member
of the Court may be excluded from taking part in the decision of a

particular case or from sitting
in a particular case (which is not the

same, although both formulas seem to be used as being identical)

either by agreement between the President and the member or, if

no such agreement is brought about, by a decision of the Court.

In spite of these provisions the political independence of the judges
is endangered by the influence the governments have on their nomination

through the institution of the
'

national groups
'

;
and this influence

is all the stronger as the judges are, according to the new, just as

according to the old, Statute, elected for a period of only nine years
and may, after their term has expired, be re-elected. There can be

little doubt that appointment for life or with a certain age limit

guarantees a higher degree of political independence than the method
chosen by the Statute.

In contradiction to the proclaimed irrelevancy of nationality, the

Statute stipulates in Article 3, paragraph i, that no two judges may be

nationals of the same state; and in Article 10, paragraph 3, that if

more than one national of the same state obtains an absolute majority
of votes both of the Security Council and the General Assembly, the

eldest of these only shall be considered as elected. The old Statute

contained only the rule laid down in Article 10, paragraph 3, not the
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rule laid down in Article 3, paragraph i. Article 3, paragraph 2, of

the new Statute which has no counterpart in the old Statute provides :

A person who for the purposes of membership in the Court
could be regarded as a national of more than one state shall be

deemed to be a national of the one in which he ordinarily
exercises civil and political rights.

Like the old Statute, the new one provides in Article 9 that in the

Court as a whole
*

the representation of the main forms of civilisation

and of the principal legal systems of the world should be assured.'

Since any great power represents a main form of civilisation and one of

the principal legal systems of the world, the effect of this provision
is that in fact each great power has a political claim to be represented
in the Court by a judge of its nationality. This claim has been

carefully respected by the League of Nations. It is hardly compatible
with the principle that an independent judge is no representative of

a state, or of a civilisation, or of a
legal system, and it is certainly not

in harmony with the principle that the judges shall be elected
*

regardless of their nationality.
'

The principle that nationality shall have no influence on the

eligibility
of die judges may be endangered by the provision of

Article 2 of the Statute that the person to be elected judge of the

Court shall possess either
'

the qualifications required in his country
for appointment to the highest judicial offices,' or be a jurisconsult
of recognised competence in international law.' That the latter

qualification is required only alternatively with the former is to be

explained by the fact that the Court may deal with cases whose proper
settlement presupposes the knowledge of law other than international,

for instance, labour law. Article 26 provides even for the establish-

ment of special chambers for dealing with such cases. ' Hence it is

quite understandable that a person need not necessarily be an expert
in international law in order to be eligible for the Court. If the

person is not an expert in international law, he must fulfil the other

requirement: he must possess the qualifications required in his

7 Article 26 provides:
1. The Court may from time to time form one or more chambers,

composed of three or more judges as the Court may determine, for dealing
with particular categories of cases; for example, labour cases and cases

relating to transit and communications.

2. The Court may at any time form a chamber for dealing with a

particular case. The number of judges to constitute such a chamber shall

be determined by the Court with the approval of the parties.

3. Cases shall be heard and determined by the chambers provided for

in this Article if the parties so request.
Article 29 provides:

' With a view to the speedy despatch of business, the

Court shall form annually a chamber composed of five judges which, at the request

of the parties, may hear and determine cases by summary procedure. In addition,

two judges shall be selected for the purpose of replacing judges who find it impossible

to sit.
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country for appointment to the highest judicial offices. His country
is the state whose national he is. The law of the state may request
certain qualifications for appointment to the highest judicial offices

which a person who would be highly qualified as a judge of the

International Court of Justice might not fulfil. Then it is his

nationality indirectly which excludes his
eligibility

for the Court.

The most evident restriction of the principle in question is the

institution of national judges, taken over from the old Statute, by the

new one. Article 31 stipulates:

1. Judges of the nationality of each of the parties shall

retain their right to sit in the case before the Court.

2. If the Court includes upon the Bench a judge of the

nationality of one of the parties, any other party may choose a

person to sit as judge. Such person shall be chosen preferably
from among those persons who have been nominated as

candidates as provided in Articles 4 and 5.

3 . If the Court includes upon the Bench no judge of the

nationality of the parties, each of these parties may proceed to

choose a judge as provided in paragraph 2 of this Article.

4. The provisions of this Article shall apply to the case of

Articles 26 and 29. In such cases, the President shall request
one or, if necessary, two of the members of the Court forming
the chamber to give place to the members of the Court of the

nationality of the parties concerned, and, failing such, or if they
are unable to be present, to the judges specially chosen by the

parties.

5. Should there be several parties in the same interest,

they shall, for the purpose of the preceding provisions, be

reckoned as one party only. Any doubt upon this point shall

be settled by the decision of the Court.

6. Judges chosen as laid down in paragraphs 2, 3, and 4 of

this Article shall fulfil the conditions required by Articles 2,

17 (paragraph 2), 20, and 24 of the present Statute. They
shall take part in the decision on terms of complete equality
with their

colleagues.

Instead of providing that no judge of the nationality of one of the

contesting parties shall have right to sit in the case before the Court,
the Statute stipulates that, if the Court includes upon the bench no

judge of the nationality of one or both parties, the party whose

nationality is not represented in the Court may choose a person to

sit as judge. The underlying idea is that the possible partiality of the

one judge, who is a national or an otherwise reliable man of one

party, shall be balanced by the possible partiality of another judge,
national or an otherwise reliable man of the other party. This

method is certainly not the most ideal solution of the problem to
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guarantee the impartiality of the Court and is, if it fulfils its purpose,

superfluous, since the vote of one national judge will paralyse the

vote of the other.

C. The Seat of the Court

Like the old Statute, the new one stipulates in Article 22 that the seat

of the Court shall be established at The Hague. But the new Statute

contains the additional provision :

'

This, however, shall not prevent
the Court from

sitting
and exercising its functions elsewhere whenever

the Court considers it desirable.'

Article 22 imposes upon the Kingdom of the Netherlands,
Member of the United Nations and party to the Statute, the obligation
to permit the establishment of the seat of the Court on its territory
and especially at The Hague. It obliges all the parties to the Statute,

original parties or later adherents, to permit the Court to sit and

exercise its functions on their territories whenever the Court adopts
a decision to this effect. Under the Statute the Court can decide to

sit and exercise its functions only on the territory of a state which is

bound by the Statute. Hence the term
*

elsewhere
'

in Article 22

goes too far. A state which is not bound by the Statute can be obliged
to permit the Court to sit and exercise its functions on this state's

territory only by a special agreement concluded with the Organisation.
The decision of the Court is to be adopted, in accordance with

Article 55, by a majority of the judges present. By a decision of the

Court to sit and exercise its functions
'

elsewhere
'

the seat of the

Court, as determined by the Statute, is not changed. The seat of the

Court as determined directly by the Charter remains at The Hague ;

whereto the Court may always return and has to return when its

sitting and exercising its functions
'

elsewhere
'

are no longer
desirable. The Hague must be considered to be the permanent seat

of the Court
;

but the Court may establish its temporary seat else-

where. An analogous provision is stipulated in Article 28. It refers

to the chambers which the Court is authorised to form by Articles 26

and 29. These chambers may, according to Article 28,
'

with the

consent of the parties, sit and exercise their functions elsewhere than

at The Hague
'

; consequently also elsewhere than at any other place
where the Court is sitting and exercising its functions in accordance

with Article 22, paragraph i. It is not clear whether the full Court

or the chamber concerned is competent to adopt the decision regarding
the place where the chamber shall sit and exercise its functions. Both

interpretations are possible. An essential difference between

Article 22 and Article 28 is that a chamber may sit and exercise its

functions elsewhere than at The Hague only with the consent of the

parties, whereas such consent is not necessary in case the full Court

decides to sit and exercise its functions
*

elsewhere.' 8

' The Summary Report of the nth meeting of the United Nations Committee of

Jurists (U.N.C.I.O. Doc. Jurist 64, G/j i, p. 7) contains the following statement:
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Members of the Court or other persons may be engaged in the

business of the Court elsewhere than at the permanent and temporary
seat of the Court or its chambers. Under Article 44, paragraph 2>

of the Statute the Court may take steps
'

to procure evidence on the

spot.' This may be at a place different from the seat of the Court

or its chambers. Article 50 provides:
The Court may, at any time, entrust any individual, body,

bureau, commission, or other organisation that it may select,

with the task of carrying out an enquiry or giving an expert

opinion.
This provision is of particular importance with respect to the

power of the Court to entrust persons with the task of carrying out an

enquiry. The enquiry may be carried out elsewhere than at the seat

of the Court or its chambers. The states upon which the Statute is

binding are obliged to permit any activity of the Court administered

under Article 44, paragraph 2, or Article $o.

D. The Court as
*

Principal Judicial Organ of the United Nations
'

According to Article 92 of the Charter, the International Court of

Justice shall be
'

the principal judicial organ of the United Nations/

The term
'

United Nations
'

means here the total community compris-

ing the judicial community of which the Court is the organ. It has

another meaning than in the formula
' Members of the United

Nations
'

as used in Article 93 of the Charter where it means the

partial community composed only of states represented t>n the General

Assembly. Members of the judicial community may be states parties
to the Statute but not Members of the

'

United Nations
'

in the

narrower sense, that is to say, states not represented on the General

Assembly.
9

If the term
*

judicial organ
'
in Article 92 means

*

tribunal,* the

International Court of Justice is not only the
*

principal,' but also the

only judicial organ of the Organisation, at least the only tribunal

established directly by the Charter as an organ of the United Nations.

The Security Council and the General Assembly, in so far as they, too,

are competent to settle disputes, are only quasi-judicial organs of the

United Nations. This is true even if the interpretation is accepted
that recommendations made by the Security Council for the settlement

' The Chairman explained that Articles 22 and 28 were different in purpose.
Article 2 2 was intended to permit the Court to hold sittings elsewhere, for example,
in case it was prevented from

sitting at The Hague, while Article 28 was intended to

permit chambers to sit where it was desirable for the conduct of particular cases.'

This interpretation is not quite consistent with the text of the two Articles.

According to the wording of Article 22 the full Court, too, may decide to sit and

exercise its functions
' where it is desirable for the conduct of particular cases.'

Article 22 seems to apply to the conduct of
'

particular cases,' since it does not

authorise the Court to change its permanent or main seat, which is directly
determined by the Statute to be at The Hague.

9 Cf. supra, pp. 4 f., 79 ff.
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of disputes under Articles 37, 38 or 39, are, as decisions of the Council

in accordance with Article 2$, binding upon the parties. The Security

Council, as pointed out, is not a judicial organ because its members
are not independent. But can the Security Council under Article 29
of the Charter establish a tribunal as a subsidiary organ

'

for the

performance of its functions
'

? If it is assumed that the Security
Council has the function to settle disputes by decisions binding upon the

parties the Council may establish a special tribunal for the settlement

of disputes, provided that it confers upon the subsidiary organ

independence. But as long as such tribunal is not established, the

International Court of Justice is the only judicial organ of the United

Nations. It is, as pointed out, not the only international tribunal and

even not the only permanent court to which the Members are

authorised to submit their disputes. Article 33 of the Charter

expressly permits the Members to submit their disputes not only to
'

judicial settlement,' i.e., to the decisions of the International Court

of Justice, but also to arbitration; and Article 9$ repeating only
what has been stipulated already in Article 33, paragraph i of the

Charter stipulates :

Nothing in the present Charter shall prevent Members of

the United Nations from entrusting the solution of their

differences to other tribunals by virtue of agreements already
in existence or which may be concluded in the future.

Hence the Members are allowed to submit their disputes in accordance

with pre-existing or newly concluded treaties to ad hoc tribunals of

arbitration or to establish for instance by regional arrangements
another permanent court of justice. According to Article 33,

paragraph i, and Article 95, of the Charter, they may establish a

special court with compulsory jurisdiction, excluding the jurisdiction
of any other tribunal, even the jurisdiction of the International Court

of Justice established by the Charter.

All this is not quite consistent with the provision of Article 36,

paragraph 3 , of the Charter,
'

that
legal disputes should as a general

rule be referred by the parties to the International Court of Justice
in accordance with the provisions of the Statute of the Court.' This

provision, it is true, presents itself only as
*

a general rule
'

permitting

exceptions. But the provisions of Articles 33 and 9$, that the

Members may submit their disputes and consequently all their legal

disputes to the judicial settlement of other tribunals, establish also a

general
'

rule
'

and do not refer to exceptions only.

3. LEGAL AND POLITICAL DISPUTES

The Charter does not obligate the Members to submit
legal disputes

to a tribunal. It expresses only a wish that legal disputes be submitted

to the International Court of Justice. Neither the Member nor the

Security Council is bound to comply with this wish. If it deems it



478 Functions of the United Nations

advisable, the latter may recommend that the parties settle a
legal

dispute by means other than those of arbitration or judicial settlement.

It may even recommend that the parties submit a legal dispute to a

permanent court other than the International Court of Justice in case

such other court has been established by the parties. And if this

court according to its statute has compulsory jurisdiction the

parties may not be allowed to submit their dispute to another tribunal.

But it is doubtful whether the Security Council has to respect such

obligation.
1

According to Article 36, paragraph i, of the Statute,
'

the

jurisdiction of the Court comprises all cases which the parties refer

to it.' That means that the parties may bring before the Court any

dispute whatever. In so doing the parties make the dispute a legal

dispute. According to the usual terminology
'

Ifcgal

*

disputes are

distinguished from non-legal, i.e.,
*

political
'

disputes. The legal

or non-legal, that is political,
character of a dispute does not depend

on its substance, i.e., the subject matter with respect to which the

parties are in conflict, but on the norms which are to be applied to it.

The dispute is legal
if it is to be decided according to norms of

positive law; it is non-legal, i.e., political, if it is to be decided

according to other norms, especially according to principles of justice

or equity. Whether legal or other norms are to be applied to a dispute

depends on the parties, or on the authority competent to decide the

dispute. Any dispute consists in that one party claims a certain

conduct of the other party and the other party refuses to comply with

this claim. If one party justifies its claim or its rejection of the other

party's claim by referring to positive law, the dispute is from the

point of view of this party a
legal dispute. If a party justifies its

claim or its rejection of the other party's claim by referring not to

norms of positive law but to other norms, such as justice or equity,
the dispute is from the point of view of this party a political

dispute. If the parties submit their dispute to an agency for settlement

the dispute is a
legal dispute if this agency is authorised to settle it

by applying to it rules of positive law; otherwise it is a political

dispute. But if the agency concerned is authorised by a norm of

international law, especially by an international agreement to decide a

dispute according to principles of justice or equity and the like, these

principles, delegated by international law, assume the character of

international law in being applied by the agency. Its decision,

binding upon the parties, has legal character. The agency if

independent: a tribunal creates law for the concrete case. Hence
the difference between so-called

'

legal
'

and so-called
*

political
*

disputes is only a difference between two kinds of legal disputes:

disputes to be settled in accordance with pre-existent law, that is the

law as it exists at the time the dispute arises, and disputes to be

1 Cf. supra, pp. 405 f.
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settled in accordance with the law to be created by the competent
authority for the settlement of the dispute. The latter way may be

chosen when the pre-existent law is considered to be not satisfactory.

That the existing law is considered by one or the other party, or

even by both parties to the dispute, as unsatisfactory, does not mean
that the dispute cannot be settled in accordance with this law. It is

always possible to settle a dispute under the law as it actually exists at

the time the dispute arises. For it is always possible to answer the

question as to whether the claim of one party is justified and, con-

sequently the rejection of this claim by the other party is unjustified
under the existing law, or vice versa. In other terms: it is always

possible to decide, in applying the existing law, which of the two

parties is
right and which is wrong. For there are always only two

possibilities : either there exists a norm of existing law imposing upon
one party the obligation to behave in the way claimed by the other

party; then the latter is right and the former is wrong. Or there

exists no such norm; then the one which rejects the claim is
right

and the one which makes the claim is wrong. A third
possibility is

logically excluded. If the fact that a dispute can be decided under

existing law is expressed by the statement that the dispute is
'

justiciable,' then all disputes are justiciable. However, though it

is always logically possible to settle a dispute under existing law, it

may not always be politically desirable to do so. Existing law as

applied to a dispute may be, from one or the other point of view,

unsatisfactory. Then one or the other party, or both, may wish to

have the dispute settled not by application of existing law and, if

courts are authorised only to apply existing law, not by a court, but

by another agency. Such disputes are called political, not
*

legal,'

disputes.

If it is correct that a dispute is
legal

if it is to be settled according
to existing law, any attempt to define the concept of

'

legal dispute
'

in contradistinction to that of
'

political dispute
'

by referring to the

subject matter of the dispute must fail. This is true even with

respect to the definition of legal disputes as
'

disputes with regard to

which the parties are in conflict as to their respective rights . . . ',

the well-known formula of the Locarno Treaties. As a definition of

legal disputes this formula is of problematical value because it is not

clear enough whether
'

right
'

means right in the sense of positive
law and whether both parties must justify their claim or counter-

claim by referring to their
'

right
' under positive law, or whether it

suffices that only one party does so whereas the other party may refer

to a
*

natural
'

right and the like ; and, finally,
because a dispute

concerns in the first place not the rights,
but the obligations of the

parties; and the obligations as well as the corresponding rights are

established by norms of positive law, so that the dispute, if it is a

legal dispute, refers, in die last analysis,
to the question whether a



480 Functions of the United Nations

norm of existing law establishes the disputed obligation and, only

secondarily, also the corresponding right.

Whereas the Charter (in the narrower sense of the term) uses the

term
*

legal disputes
'

(in Article 36, paragraph 3) without denning
this concept, the Statute contains a provision which, although it is not

exactly a definition, tries to specify it. Article 36 of the Statute

after stipulating in paragraph i that the jurisdiction of the Court

comprises
'

all cases which the parties refer to it
' which means :

refer to it by agreement provides in paragraph 2 :

The states parties to the present Statute may at any time

declare that they recognise as compulsory ipsofacto and without

special agreement, in relation to any other state accepting the

same obligation, the jurisdiction of the Court in all legal

disputes concerning:

(a) the interpretation of a treaty ;

(fc) any question of international law
;

(c) the existence of any fact which, if established,

would constitute a breach of an international obligation ;

(J) the nature or extent of the reparation to be made
for the breach of an international obligation.

The declaration by which the
*

compulsory
'

jurisdiction of the Court

is to be recognised in conformity with this paragraph shall be discussed

later, hi this connection only the concept of legal disputes as

specified by the enumeration in clauses (a) to (J) is of interest.

First of all, it should be noted that, whatever the provision of

Article 36, paragraph 2, of the Statute, concerning legal disputes may
mean, it applies only in case a dispute is brought before the Court by

parties which both have declared under Article 36, paragraph 2, that

they recognise as
*

compulsory
'

the jurisdiction of the Court. Even

in this case, however, die parties may refer to the Court any dispute

whatever, since Article 36, paragraph i, still applies. As long as

they agree upon the jurisdiction of the Court, the dispute is a
legal

dispute since the Court is bound by Article 38, paragraph i, to apply

positive international law, unless both parties agree that the Court

shall decide the dispute ex aequo el bono (Article 38, paragraph 2). In

the latter case the dispute is not a
legal, but a political, dispute, in

spite of the fact that it is to be settled by the Court and in spite of the

fact that it may concern one of the subjects enumerated in clauses (a)

to (d) of Article 36, paragraph 2. The question as to whether or not

the dispute concerns one of these subjects is of importance only when
the jurisdiction of the Court is disputed for this reason

;
and it may

be disputed also for the reason that the dispute, although concerning
qne of the subjects enumerated in clauses (a) to (J) of Article 36,

paragraph 2, is not a
legal dispute. This is possible ;

for the wording
of the provision is not: the states recognise the jurisdiction of the
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Court in all disputes concerning, etc., but :

'

in all legal disputes

concerning, etc. This implies that a dispute concerning one of the

subjects enumerated in clauses (a) to (d) may not be a
legal dispute ;

and that is the case if one of the parties does not justify its claim or

counterclaim by referring to existing law. If, for instance, a state

claims from another state a certain conduct, basing this claim on the

interpretation of a treaty concluded with the other state, and the

latter refuses to comply with this claim basing its refusal on the

argument that the treaty provision referred to by the other party does

not conform with the principles of justice, the dispute concerns the

interpretation of a treaty at least for one party but is not a
legal

dispute from the point of view of the other party. The same is

possible if the dispute concerns a
'

question of international law
'

or

the
'

breach of an international obligation
'

or the
'

nature or extent

of the reparation to be made
'

for such a breach. In all these cases

only one party may refer to positive law, the other party to other

norms. The wording of Article 36, paragraph 2, does not exclude

the interpretation that, if only one party to a dispute concerning the

subjects enumerated in clauses (a) to (d) bases its claim on positive
law whereas the other on other norms,the dispute must not be considered
as

legal.
If it had been the intention of the legislator that all disputes

referred to in clauses (a) to (d) should be considered as
legal disputes ,

the word '

legal
'

should not have been used to characterise the

disputes with respect to which the states declare to recognise the

jurisdiction of the Court. These disputes assume the character of

legal disputes just by being placed under the jurisdiction of the Court.

If the legal character of the dispute and hence the jurisdiction of

the Court is disputed, paragraph 6 of Article 36 applies:

In the event of a dispute as to whether the Court has

jurisdiction, the matter shall be settled by the decision of the

Court.

But how shall the Court decide the question as to whether the dispute

is, as paragraph 2 requires, a
'

legal
'

dispute ? Which criterion shall

the Court choose ? It is, of course, within the power of the Court

to choose any criterion whatever. The Court may declare any dispute
to be a

legal dispute. Then paragraph 2, in connection with para-

graph 6, of Article 36, is to be interpreted to mean that legal disputes
are disputes which by the party referring the dispute to the Court and

by the Court are deemed to be suitable for being decided according to

existing law. But the Court may also declare a dispute to be a legal

dispute only if both parties justify their claims and counterclaims by

referring to positive international law. Then each party, in spite of

having made the declaration referred to in Article 36, paragraph 2,

and in spite of the fact that the dispute concerns one of the subjects

enumerated in clauses (a) to (</), may withdraw such dispute from the

K. 31
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jurisdiction of the Court by justifying
its claim or rejection of the

other party's claim not by positive law, but by other norms, that is

to say, by declaring the dispute to be a political one.

The enumeration of disputes in paragraph 2 of Article 36 is

identical with that of the corresponding Article 36 of the old Statute

which has been taken over from Article 1 3 of the Covenant of the

League of Nations. There the enumerated disputes are not

characterised as
'

legal
'

disputes but as
'

those which are generally
suitable for submission to arbitration or judicial settlement,' that is

to say,
as justiciable disputes. This is a theoretical statement without

any legal importance. But the enumeration itself is, from a logical

point of view, highly problematical . For the disputes of the categories
referred to in clauses (a), (c) and

(<f), of Article 36, paragraph 2, are

or may be disputes concerning questions of international law and

hence are covered by clause
(fc).

This is evident with respect to

disputes concerning
'

the interpretation of a treaty
'

referred to in

clause (a). The question as to whether a fact constitutes
'

a breach

of an international obligation
'

is also a question of international law.

For it is only by a rule of international law that an international

obligation is established, and a fact constitutes a breach of this

obligation only if it is not in conformity with this rule. Any question,
if it is to be answered by a court on the basis of existing law is a question
of law, even if it is a so-called

'

question of feet
'

;
for any fact is a

legally relevant fact only in its relation to the law. If the Court has

to decide disputes
'

in accordance with international law
'

as

expressly provided in Article 38, paragraph i of the Statute the

question of the nature and extent of reparation must also be answered

as a question of international law. Hence the clauses (a), (c) and (<f)

are superfluous. Their formulation was, to a certain extent, justified

within the text of the Statute of the Permanent Court of International

Justice, since its Article 36, paragraph 2, established jurisdiction of

the Court
'

in all or any of the classes of legal disputes
'

concerning
the four different subject matters enumerated in clauses (a) to (d).

Under Article 36 of the old Statute the jurisdiction of the Court

could be restricted by the parties to one or the other of these classes of

disputes. But in this respect, the text of Article 36, paragraph 2, of

the new Statute is different. It authorises the parties only to accept
'

the jurisdiction of the Court in all
legal disputes concerning, etc.*

According to the wording of this provision the parties have no choice

among the four categories of disputes enumerated in clauses (a) to (</).

Consequently there was no reason not to formulate Article 36,

paragraph 2, as follows: The states . . . may declare that they

recognise . . . the jurisdiction of the Court in disputes concerning
any question of international law.

In order to avoid any doubt as to when the Court has to consider a

dispute as concerning a question of international law and hence as a
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'

legal
'

dispute, it would have been advisable to formulate instead of
'

disputes concerning any question of international law
'

: disputes in

which at least one party refers to international law. Any dispute
between states concerns a question of international.,law if the dispute
is to be settled according to international law and hence can be

settled by a decision of the Court. A dispute concerns a

question of international law only for one party if this party, not the

other, refers to international law. Hence the essential point is

whether a dispute which concerns a question of international law for one

party, or only a dispute which concerns a question of international

law for both parties, is within the jurisdiction of the Court under

Article 36, paragraph 2. Only if the Court has jurisdiction in all

disputes which for one party concern a question of international law,

and that means in all disputes in which one party, and not necessarily
also the other, refers to international law, the other party is not in a

position to exclude the jurisdiction of the Court by refusing inter-

national law to be applied to the dispute and thus depriving the dispute
of its

legal character. That a party to a dispute refers to international

law is implied in the fact that it refers the dispute to the Court which
has to apply international law to it. Hence the declaration referred

to in Article 36, paragraph 2, would have best achieved its purpose if

formulated : the states declare that they recognise the jurisdiction of

the Court . . . in ail disputes in which one party refers the dispute
to the Court. As pointed out, the Court may, under Article 36,

paragraph 6, interpret the declaration of the parties made under

Article 36, paragraph 2, in this way. But the wording of this

Article does not exclude another interpretation of the term
'

legal

disputes.'

4. THE JURISDICTION OF THE COURT

A. Only States Parties before the Court

As to the question how a dispute may be brought before a tribunal of

arbitration or a permanent court other than the International Court of

Justice, the Charter contains no provision. The Members in

establishing by treaties such tribunals of arbitration or permanent
gourts are free to regulate this topic at their discretion.

According to the Charter and the annexed Statute, disputes can

be brought before the International Court of Justice only by states.

Article 34, paragraph i
,
of the Statute, expressly stipulates :

*

Only
states may be parties in cases before the Court.' Since at the time

the Charter came into force, not all Members of the United Nations

were
'

states
'

in the strict sense of
*

sovereign
'

communities subjected

only to international law (India, e.g.) the text suggested by the

United Nations Committee of Jurists (identical with the text of

Article 34 of the old Statute) was more correct :

'

Only states or

Members of the United Nations may be parties in cases before the
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Court.'* The intended meaning of Article 34 of the Statute is that

only disputes between states shall be decided by the Court, not disputes
between private individuals, between a state and a private individual,

or between a state and a community of states, especially not disputes
between a state and the United Nations, or disputes between

international communities. All these disputes are excluded from

the jurisdiction of the International Court of Justice. The fact that

no private individual has access to the Court seems to be not

consistent with the fact that the Charter in contradistinction to the

Covenant contains provisions whose purpose is to protect the

individual against the state. 3 However, as pointed out in another

connection,
4 the Charter does not impose upon the Members the

obligation to grant their citizens the rights and freedoms mentioned

in the Preamble or in the text of the Charter, or
*

equal rights of

men and women,' mentioned only in the Preamble. Hence the

Charter does not confer upon the individuals the legal possibility of

appealing to the Security Council or an international tribunal,

especially to the International Court of Justice in case one of the
'

rights and freedoms
'

proclaimed in the Preamble or referred to in

the text of the Charter is violated.

The exclusion of individuals from being parties in cases before

the Court applies not only to cases where the individual is the

plaintiff,
but also to cases where the individual is the defendant, as,

e.g., in the trial of war criminals before the International Military
Court established by the Agreement for the Prosecution and Punish-

ment of European Axis War Criminals signed at London on August 8,

1945, or in a trial of persons guilty of a crime punishable under the

Convention on Prevention and Punishment of the Crime of Genocide

approved by the General Assembly on December 1 1
,

1 948 . The
international penal tribunal referred to in Article 6 of the Convention

cannot be the International Court of Justice under its present Statute.

Thus Article 34, paragraph i, of the Statute, prevents the International

Court of Justice from becoming the judicial instrument of individual

responsibility for violations of international law of the kind as

established by the just mentioned treaties. If the establishment of

such individual responsibility for violations of international law is

considered to be one of the most necessary improvements of the still

primitive technique of collective responsibility in international law,

then Article 34, paragraph i
, of the Statute, cannot be considered as

a satisfactory achievement of the work of San Francisco.

* At the yth meeting of the Committee of Jurists (U.N.C.I.O. Doc. Jurist 30, G/22,

p. 10) the suggestion to strike out the words '

or Members '

was not accepted.
The Adviser of the United States pointed out

'

that there had been controversy in

this matter of defining a State and he felt that the present wording [states
or Members

of the United Nations] would do no harm.'
8 Cf. supra , pp. 27 ff.

* Cf. supra, pp. 29 ff.
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The rule according to which only states are admitted in cases

before the Court is unsatisfactory also for a reason which is, so to

speak, immanent in the Charter. The Charter requires or permits
the conclusion of important treaties between the United Nations and

Members of the Organisation or non-members. Disputes may
easily arise out of such treaties

;
but these disputes, although

'

legal
'

disputes according to Article 36, paragraph 2, of the Statute, as

disputes
'

concerning the interpretation of a treaty,' are excluded from

the jurisdiction of the Court since one party at least is not a state, but

a community of states. Also disputes between the United Nations and

other international communities of states are excluded from the

jurisdiction of the Court though their settlement by a decision of the

Court would be highly desirable. The same is true with respect to

conflicts between organs of the United Nations, regarding their

jurisdiction.
5

In disputes to which the United Nations is a party the Court, though
not competent to settle them by its decision, may be asked for an

advisory opinion by the General Assembly or the Security Council

or other organs of the United Nations and specialised agencies
authorised to this effect by the General Assembly (Article 96 of the

5 At the jth meeting of the Committee of Jurists (U.N.C.I.O. Doc. 30, G/22, p. 6)
the Chairman stated that

'

personally, he had doubts as to the desirability of allowing
international organisations to be parties ; any disputes in which they were engaged
were really the disputes of the members, not of the international organisation.'
At the San Francisco Conference, the delegation of Venezuela proposed the

following text of Article 34 (U.N.C.LO. Doc. 284, lV/i/24):

1 . With the exception of the provisions in paragraph 2 of this Article,

only States or Members of the United Nations may be parties in cases before

the Court.

2. Upon request from any of the intergovernmental international

organisations or offices, dependent on The United Nations, the Court shall

settle conflicts of jurisdiction which may arise among them. As a Court of

Appeal, the Court shall have cognizance over such cases as are tried under

original jurisdiction by other international administrative tribunals dependent

upon The United Nations.

3. The Court, subject to and in conformity with its own Rules, may
request of intergovernmental international organisations information

relevant to cases before it, and shall receive such information presented by
such organisations on their own initiative.

This proposition was not accepted. At the i8th meeting of Committee IV
j-j

(U.N.C.I.O. Doc. 801, IV/i/64, p. 2) the delegate of France declared
'

that he

could not approve the first part of the Venezuelan proposal, because (i ) the prestige
of the Court would be diminished by giving it jurisdiction over secondary matters ;

(2) the Court might become involved in conflicts between the Security Council

and the General Assembly which would be dangerous; (3) the Assembly should be

the final authority in such cases. Such matters had been satisfactorily handled in

the past by consultation between the organisations and possibly by reference to the

Assembly, the latter having the power to request advisory opinions from the

Court.'-
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Charter; Article 6$ of the Statute). Such opinion is, in itself, not

binding upon the parties. But if the Organisation and the other

party, in a special agreement, assume the obligation to consider the

advisory opinion of the Court as binding the provision of the Statute

which excludes the competence of the Court for disputes to which

the Organisation is a party, may be eluded. This has been done in

two important treaties: the General Convention on Privileges and

Immunities of the United Nations (the text ofwhich had been approved
and proposed for accession by the General Assembly at its 3 ist meeting
and which has been acceded by several states) and the Headquarters

Agreement between the United Nations and the United States of

America, signed at Lake Success, June 26, 1947. Section 30 of the

General Convention on the Privileges and Immunities of the United

Nations provides :

All differences arising out ofthe interpretation or application
of the present convention shall be referred to the International

Court of Justice, unless in any case it is agreed by the parties
to have recourse to another mode ofsettlement. Ifa difference

arises between the United Nations on the one hand and a

Member on the other hand, a request shall be made for an

advisory opinion on any legal question involved in accordance

with Article 96 of the Charter and Article 65 of the Statute

of the Court . The opinion given by the Court shall be accepted
as decisive by the parties.

The phrase
*

The opinion given by the Court shall be accepted as

decisive by the parties
'

probably means that the advisory opinion given

by the Court shall be binding upon the parties. Section 21 of the

Headquarters Agreement provides :

(a) Any dispute between the United Nations and the

United Stages concerning the interpretation or application of

this agreement or of any supplementary agreement, which is

not settled by negotiation or other agreed mode of settlement,

shall be referred for final decision to a tribunal of three

arbitrators, one to be named by the Secretary-General, one

to be named by the Secretary of State of the United States, and

the third to be chosen by the two, or, if they should fail to

agree upon a third, then by the President of the International

Court of Justice.

(b) The Secretary-General or the United States may ask

the General Assembly to request of the International Court of

Justice an advisory opinion on any legal question arising in

the course of such proceedings. Pending the receipt of the

opinion of the Court, an interim decision of the arbitral

tribunal shall be observed by both parties. Thereafter, the

arbitral tribunal shall render a final decision, having regard to

the opinion of the Court.
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The phrase
'

having regard to the opinion of the Court
'

in clause (b)

is not clear. It may mean only that the arbitral tribunal should take

into consideration the opinion of the Court without being bound to

accept it. But the phrase may also be interpreted to mean that the

arbitral tribunal is bound to decide the case in conformity with the

opinion of the Court. That the arbitral tribunal shall first issue an
'

interim decision
'

and, after the Court has given an
*

advisory

opinion,' a
'

final decision,' whose function may or may not be to

transform the advisory opinion of the Court not binding in itself

into an award binding upon the parties, is indeed a very artificial

detour. The unfortunate provision of Article 34, paragraph i
, of the

Statute, that only states may be parties before the Court, made this

detour necessary. If the arbitral tribunal shall be bound in its
'

final decision
'

by the opinion of the Court, it will be necessary to

insert into the compromise a provision to this effect.

The exclusion of international organisations from being parties to

cases before the Court is partly compensated by the provisions of

paragraphs 2 and 3 of Article 34 of the Statute, which have no counter-

part in the old Statute. They run as follows :

2. The Court, subject to and in conformity with its Rules,

may request of public international organisations information

relevant to cases before it, and shall receive such information

presented by such organisations on their own initiative.

3. Whenever the construction of the constituent instru-

ment of a public international organisation or ofan international

convention adopted thereunder is in question in a case before

the Court, the Registrar shall so notify the public international

organisation concerned and shall communicate to it copies of

all the written proceedings.

Paragraph 2 was suggested by the Committee of Jurists. The first

part of the paragraph authorizes the Court to request information of

international organisations.
'

Public
'

international organisations

probably means: organisations constituted by an agreement of

international law, not by a contract of national law. An organisation
is

'

international
'

in a
legal sense of the term only if it is based on

international law. The addition of the word '

public
'

is superfluous.
The term

'

public
'

has a specific meaning only in contradistinction to
*

private
'

;
there are no

*

private
'

international organisations, for

all international law is
'

public
'

law. Sometimes an organisation
established on the basis of the national law of a state is called

'

inter-

national
'

because its members are citizens of various states or because

it co-operates with organisations established for similar purposes in

other states as, for instance, the so-called
*

Third International.'

6 At the jth meeting of the Committee of Jurists (U.N.C.I.O. Doc. Jurist 36, G/aa,

p. 4) the delegate of Mexico stated that
'

it was not clear what would he included

in the term
"

public international organisations
"

'.
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Used in this way, the term
'

international
'

has a merely political,

not a
legal significance.

The reference to the Rules of the Court in

paragraph 2 may be explained by the fact that Article 44 of the Rules

of the old Court required the Registrar to forward to the parties

copies of all documents in the case. 7 At the $th meeting of the

Committee of Jurists,
8 the delegate of Australia inquired whether

paragraph 2 of Article 34 meant that such information furnished by
international organisations should be treated by the Court as evidence ;

and the delegate of New Zealand declared 9 that
'

the Court must and

could be trusted not to use information obtained under Article 34 in

a manner prejudicial to the parties. He thought it safe to assume

that the parties would be given an opportunity to refute such

information if they desired.' With reference to these statements the

Chairman called attention to Article 44 of the Rules of the old Court,
and stated :

'

Under such a rule there could be no question of the

Court's considering information of which the parties were unaware.' 1

The wording of the second part of paragraph 2 of Article 34 is

rather problematical. It authorises the Court to receive information

presented by international organisations on their own initiative. The
words the Court

'

shall
'

receive such information gives the impression
that some obligation should be imposed upon the Court; which is

not the case. 2

Paragraph 3 of Article 34 has been proposed by the delegate of the

United Kingdom, who stated
*

that the proposed text is intended to

provide necessary procedure to implement Article 34.'
8

7 Article 44 of the Rules of the International Court of Justice runs as follows :

1 . The Registrar shall transmit to the judges and to the parties copies
of the pleadings and documents annexed in the case, as and when he receives

them.

2. The Court, or the President if the Court is not
sitting, may, after

obtaining the views of the parties, decide that the Registrar shall in a

particular case make the pleadings and annexed documents available to the

gotemment of any Member of the United Nations or of any State which is

entitled to appear before the Court.

3. The Court, or the President if the Court is not sitting, may, with the

consent of the parties, authorise the pleadings and annexed documents in

regard to a particular case to be made accessible to the public before the

termination of the case.

Article 44 of the Rules of the Permanent Court was almost identical. Only slight

changes have been made.
8
U.N.C./.O. Doc. Jurist 30, G/22, p. 3.

Ibid., p. 5 .

1
Ibid., p. 6.

* Cf. the discussion of this subject at the $th meeting of the Committee of Jurists,

ibid., pp. 3 ff. Article 26 of the old Statute included a provision authorising the
International Labour Office

'

to furnish the Court with all relevant information
'

in labour cases
;

'

for this purpose the Director of that Office shall receive copies of
all the written proceedings.'

1 U.N.C.I.O. Doc. 61 j, IV/i/4j, May 26, i 94St p. 3.
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B. The States to Which the Court Is Open : The Members of the Judicial

Community

Not all states are entitled to be parties in cases before the Court

or, to use an expression of the Statute, the Court is not open to all

the states of the world. A court is
'

open
'

to a subject if the subject
can appear before the Court either as a plaintiff or as a defendant. But

the distinction between plaintiff and defendant is not quite applicable
in the procedure before the International Court of Justice since a case

can come before the Court only with the consent of the parties, i.e.,

by a special or general agreement entered into by the parties to the

case. Since the Court has no true compulsory jurisdiction no state

can be summoned as a defendant by another state as the plaintiff.

Both must submit the case to the Court and hence both parties are

plaintiffs and defendants at the same time. In this sense the Court is

open only to the members of the judicial community constituted by
the Statute. The essential characteristic of this judicial community
is just that the International Court of Justice is open to the members
of the community. There are three categories of members. To the

first category belong all
' Members ofthe United Nations .

'

Article 9 3 ,

paragraph i , of the Charter provides that
'

all Members of the United

Nations are ipsofacto parties to the Statute of the Court of International

Justice
'

;

'

parties to the Statute
'

means : members of the community
constituted by the Statute.

The second category of members of the judicial community is

referred to in Article 93, paragraph 2, of the Charter, which provides :

A state which is not a Member of the United Nations may
become a party to the Statute of the International Court of

Justice on conditions to be determined in each case by the

General Assembly upon the recommendation of the Security
Council.

The possibility of becoming a party to the Statute and thus a member of

the judicial community, without becoming a party to the Charter in

the narrower sense of the term and thus a
' Member of the United

Nations
'

is rather problematical. For a state which is only a party
to the Statute without being a party to the Charter (in the narrower

sense) cannot be obligated by the Charter provided Article 2,

paragraph 6, is not applied and cannot derive rights
from the

Charter. Article 94 of the Charter contains two important provisions

concerning the Court, of which the one has not at all, the other only

indirectly a counterpart in the Statute. Hence these provisions do

not apply by themselves to parties to the Statute which are not

Members of the United Nations and that means, not parties to the

Charter in the narrower sense of the term. We shall return to this

point later.

At its ^6th meeting the General Assembly adopted upon the

recommendation of the Security Council the following resolution
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concerning the conditions on which Switzerland may become a party
to the International Court of Justice:

4

Switzerland will become a party to the Statute of the Court

on the date of the deposit with the Secretary-General of the

4 Resolutions adopted by the General Assembly (A/64/Add. * P- l8 3) Tne text of

the resolution of the General Assembly has been suggested by the Committee of

Experts of the Security Council. In the report of this committee it is stated :

'

3. The Committee decided that it is unnecessary to use in the first

suggested condition the words in the Protocol of Signature of the Statute

of the Permanent Court of International Justice (December 16, 1920,

Series D, No. i , 4th Edition, p. 7) whereby signatories declared acceptance
of

"
the jurisdiction of the Court in accordance with the terms and subject

to the conditions of" the Statute. In the opinion of the Committee,

acceptance of the provisions of the Statute includes acceptance ofany inciden-

tal jurisdiction exercisable by the Court under the provisions of the Statute.

4. The Committee desires to state that its intention in inserting the second

suggested condition is the same as that which caused it to recommend the

identical wording appearing in paragraph (i) of the resolution adopted by the

Security Council on October i, 1946, setting out the conditions under

which the Court shall be open to States not parties to the Statute. The

obligations imposed by Article 94 of the Charter upon a Member of the

United Nations should, in the opinion of the Committee, apply equally to

non-members of the United Nations which become parties to the Statute

and to non-parties which are allowed access to the Court. In the opinion
of the Committee, the obligations of a Member of the United Nations under

Article 94 include the complementary obligations arising under Articles 2

and 1 03 of the Charter in so far as the provisions of those Articles may relate

to the provisions of Article 94, and non-members of the United Nations

which become parties to the Statute (and non-parties which have access to

the Court) become bound by these complementary obligations under

Articles 25 and 103 in relation to the provisions of Article 94 (but not

otherwise), when they accept
"

all the obligations of a Member of the

United Nations under Article 94.
' ' The French text of this latter phrase in

the recommendation in this report differs from the French text of the
- Council resolution of October i j, 1946, relating to access to the Court.

The Committee believes that the present text states the meaning more

accurately.

5 . On the third suggested condition -contributions to the expenses ofthe

Court the Committee noted that the last sentence of Article 3 j, paragraph 3 ,

of the Statute contemplates a general contribution (i.e., not one assessed in

each case) towards the expenses of the Court by parties to the Statute which
are not members of the United Nations.* Although budgetary matters are

within the competence of the Assembly, the obligation to contribute to the

expenses of the Court must be imposed by the Assembly as a condition under

Article 93, paragraph 2, upon the recommendation of the Security Council.

The Committee therefore decided to recommend this condition.

6. The Committee desires to draw attention to the fact that under
Article 93, paragraph 2, of the Charter, the conditions on which a State

which is not a member of the United Nations may become a party to the

Statute are to be determined in each case by the General Assembly upon the

recommendation of the Security Council. Accordingly, the conditions

recommended above as appropriate to the case of Switzerland are not
intended to constitute a precedent to be followed either by the Security
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United Nations of an- instrument, signed on behalf of the

Government of Switzerland and ratified as may be required by
Swiss constitutional law, containing:

(a) Acceptance of the provisions of the Statute of the

International Court of Justice ;

(h) Acceptance of all the obligations of a Member of the

United Nations under Article 94 of the Charter ;

(c) An undertaking to contribute to the expenses of the

Court such equitable amount as the General Assembly shall

assess from time to time after consultation with the Swiss

Government.

The third category of members of the judicial community

Council or by the General Assembly in any future case under Article 93,

paragraph 2, of the Charter.

7. The Committee points out that when Switzerland becomes a party
to the Statute by accepting the conditions determined by the General

Assembly under Article 93, paragraph 2, of the Charter, Switzerland may,
under Articles 4 and 69 of the Statute, participate in electing members of

the Court and in making amendments to the Statute, on conditions which

the Assembly may prescribe upon the recommendation of the Security
Council. In this connection, it is noted that, while Article 93, paragraph 2

,

of the Charter, requires the setting of conditions of accession in each case,

Articles 4 and 69 of the Statute permit the General Assembly, on the re

commendation ofdie Security Council, to set generally applicable conditions

en which non-member states parties to the Statute may participate in

electing members of the Court and in the making of amendments to the

Statute. The Committee advises that no special conditions on those

matters should be prescribed in the case of Switzerland. It advises also

that the Council should not now recommend to the Assembly generally

applicable conditions under Articles 4 and 69 of the Statute, but should do

so after Switzerland or some other non-member State has actually acceded

to the Statute. At that time, the Council may wish to include in the

generally applicable conditions provisions similar to those of Article 1 9 of

the Charter in connection with the third condition of accession suggested
in paragraph 2 above [text of the resolution recommended to the General

Assembly] if the General Assembly prescribes that condition and Switzerland

accepts it.' (Ibid., pp. i84f.)

On July 28, 1948, Switzerland became a party to the Statute of the International

Court of Justice. On that date there was deposited with the Secretary-General a

document containing the following declaration of the Swiss Government:
' The

Swiss Federal Council . . . declares by these presents that the Swiss Confederation,

in order to become a Party to the Statute of the International Court of Justice of

June 26, 1945, accepts the three conditions laid down by the General Assembly of

the United Nations in a resolution of December 11, 1946, to wit: (a) that it

accepts the provisions of said Statute ; (b) that it accepts all the obligations of a

Member of the United Nations under Article 94 of the Charter of the United Nations

ofJune 26,1 94y ;
that it undertakes to contribute to the expenses ofthe International

Court of Justice such equitable amount as the General Assembly of the United

Nations shall assess from time to time after consultation with the Swiss Federal

Council. Done at Berne, July 6, 1948.' (Doc. 8/947.)
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constituted by the Statute is referred to in Article 35, paragraph 2, of

the Statute. This Article runs as follows :

1. The Court shall be open to the states parties to the

present Statute.

2 . The conditions under which the Court shall be open to

other states shall, subject to the special provisions contained

in treaties in force, be laid down by the Security Council, but

in no case shall such conditions place the parties in a position
of inequality before the Court.

3. When a state which is not a Member of the United

Nations is a party to a case, the Court shall fix the amount

which that party is to contribute towards the expenses of the

Court. This provision shall not apply if such state is bearing
a share of the expenses of the Court.

This Article is an almost literal copy of Article 35 of the old

Statute, which runs as follows :

The Court shall be open to the Members of the League
and also to States mentioned in the Annex of this Covenant.

The conditions under which the Court shall be open to

other States shall, subject to the special provisions contained

in treaties in force, be laid down by the Council, but in no case

shall such provisions place the parties in a position of inequality
before the Court.

When a State which is not a Member of the League of

Nations is a party to a dispute, the Court will fix the amount
which that party is to contribute towards the expenses of the

Court. This provision shall not apply if such State is bearing
a share of the expenses of the Court.

Since the Covenant of the League of Nations did not contain

provisions analogous to those of Article 93 of the Charter, that is to

say, provisions concerning membership in the judicial community
whose organ was the Permanent Court, Article 3$ of the old Statute

was the only provision concerning this subject or what amounts to

the same concerning access to the Court. Article 93 of the Charter

and Article 3$ of the new Statute refer by and large to the same

object, but the one uses a terminology different from that of the

other. Article 93 of the Charter speaks of states being or becoming
parties to the Statute; Article 35 of the Statute speaks of the Court

being or becoming open to states. However, the essential legal effect

of the fact that a state is a party to the Statute is that the Court is open
to this state. According to Article 35, paragraph 2, of the Statute,

the Court may become open to states which are not parties to the

Statute
;

but as we shall see in
fulfilling

the conditions on which
a state gets access to the Court under this paragraph the state becomes
a party to the Statute, without being called so by the Statute.
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Pursuant to Article 35, paragraph 2, of the Statute, the Security

Council, at its 76th meeting on October 15, 1946, adopted the

following resolution, by which the conditions were laid down on
which the Court shall be open to states not parties to the Statute :

(1) The International Court of Justice shall be open to a

State which is not a party to the Statute of the International

Court of Justice, upon the following conditions, namely: that

such State shall previously have deposited with the Registrar of

the Court a declaration by which it accepts the jurisdiction of

the Court, in accordance with the Charter of the United

Nations and with the terms and subject to the conditions of the

Statute and rules of the Court, and undertakes to comply in

good faith with the decision or decisions of the Court and to

accept all the obligations of a Member of the United Nations

under Article 94 of the Charter.

(2) Such declaration may be either particular or general.
A particular declaration is one accepting the jurisdiction of the

Court in respect only of a particular dispute or disputes which

have already arisen. A general declaration is one accepting
the jurisdiction generally in respect of all disputes or of a

particular class or classes of disputes which have already arisen,

or which may arise in the future.

A State, in making such a general declaration, may, in

accordance with Article 36, paragraph 2, of the Statute,

recognise as compulsory, ipso Jacto, and without special

agreement, the jurisdiction of the Court, provided, however,
that such acceptance may not, without explicit agreement, be

relied upon vis-a-vis States parties to the Statute, which have

made the declaration in conformity with Article 36, para-

graph 2, of the Statute of the International Court of Justice.

(3) The original declarations made under the terms of this

resolution shall be kept in the Custody of the Registrar of the

Court, in accordance with the practice of the Court. Certified

true copies thereof shall be transmitted, in accordance with

the practice of the Court, to all States parties to the Statute

of the International Court of Justice, and to such other States

as shall have deposited a declaration under the terms of this

resolution, and to the Secretary-General of the United

Nations.

(4) The Security Council of the United Nations reserves

the right to rescind or amend this resolution by a resolution

which shall be communicated to the Court, and on the receipt
of such communication and to the extent determined by the

new resolution, existing declarations shall cease to be effective

except in regard to disputes which are already before the

Court.
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(s) All questions as to the validity or the effect of a

declaration made under the terms of this resolution shall be

decided by the Court. 8

There is hardly any essential difference between the conditions on
which the Court, in accordance with Article 3 , paragraph 2

,
of the

Statute, shall be open to states which are not parties to the Statute and

the conditions on which, in accordance with Article 93 of the Charter,

a state which is not a Member of the United Nations Switzerland

became a party to the Statute. Clause (a) of the resolution of the

General Assembly concerning the conditions on which Switzerland

may become a party to the Statute :

'

acceptance of the provisions of

the Statute of the International Court of Justice,' amounts to the same

as the condition laid down in the resolution of the Security Council

of October i
,

1 946 : acceptance of
'

the jurisdiction of the Court,
in accordance with the Charter of the United Nations and with the

terms and subject to the conditions of the Statute and rules of the

Court.' Clause (fc) of the resolution of the General Assembly:
*

Acceptance of all the obligations of a Member of the United Nations

under Article 94 of the Charter,' is identical with the second and

third conditions laid down by the Security Council:
'

to comply in

good faith with the decision or decisions -of the Court and to accept
all the obligations of a Member of the United Nations under Article 94
of the Charter.' The condition

'

to accept all the obligations of a

Member of the United Nations under Article 94 of the Charter
'

seems to be covered by the foregoing condition :

'

to. comply in good
6 Official Records of the Security Council, ist Year, 2nd Series, No. 19, pp. 466 ff.

The text of this resolution is almost identical with that of the resolution which the

Council of the League of Nations adopted on May 7,. 1922, pursuant to Article 35,

paragraph 2, of the old Statute. (The League of Nations, Official Journal (1922),

p. 54j.) In his oral report at the 76th meeting of the Security Council the

Rapporteur made the following statement:
' The principles underlying the

proposed resolution are: (i) To give the freest possible access to the Court to

States not parties to the Statute. (2) Not to put any new obligations on the parties
to the Statute. .

The parties to the Statute will have the advantage of bringing
before their own Court any State not a party which is willing to appear, but under

no condition can the parties to the Statute be forced to appear before the Court

against their own will and consent. The report of the Committee does not answer

some questions raised in the Council when it discussed for the first time the matter

now under consideration, in particular the question' of how the resolution of the

Council of the League of Nations had worked in practice. The Committee found

that only two particular declarations had been made, both of them by Turkey and

one the famous Lotus case, and general declarations have only been made on the

following two occasions: on April 22, 1937, by the Principality of Monaco, and

on March 22, 1939, By the Principality of Liechtenstein.' The delegate of Poland

suggested thefollowing resolution :

'

In accordance with the spirit of the resolutions

adopted by the General Assembly in London on February 9 and February 10, 1946,
the above resolution does not apply to States whose regimes have been installed

with the help of armed forces of countries which have fought against
the United

Nations so long as, these regimes are in power.' ThU proposal was rejected,

(pp. 468,^482.)
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faith with the decision or decisions of the Court.' For Article 94

stipulates in paragraph i only the obligation
'

to comply with the

decision of the International Court of Justice in any case to which it

[each Member] is a party.' Paragraph 2 of Article 94 stipulates a

right, not an obligation, the right of having recourse to the Security
Council. But the Committee of Experts of the Security Council, in

its Report and Recommendation concerning the conditions under

which Switzerland may become a Party to the Statute 8
interpreted

Article 94 as follows :

'

the obligations of a Member of the United

Nations under Article 94 include the complementary obligations

arising under Articles 2 and i o 3 of the Charter insofar as the provisions
of those Articles may relate to the provisions of Article 94, and non-

members of the United Nations which become parties to the Statute

(and non-parties which have access to the Court) become bound by
these complementary obligations under Articles 2$ and 103 in

relation to the provisions of Article 94 (but not otherwise), when they

accept
' '

all the obligations of a Member of the United Nations under

Article 94 ".' This interpretation is rather problematical. As pointed
out, Article 25 may be interpreted to stipulate an obligation to comply
with decisions of the Security Council only if they have not the

character of mere recommendations; and Article 94, paragraph 2,

refers to
'

recommendations
'

of the Security Council. A decision of

the Council
'

to give effect to the judgment
'

of the Court may indeed

constitute an obligation of the party concerned; but this is an

obligation under Article 2 or 39, not under Article 94. As to

Article 103, it is doubtful whether this provision stipulates an

obligation of the Members. 7
It refers to a situation where there

exists already an obligation under other provisions of the Charter in

conflict with an obligation under an international agreement other

than the Charter. In such a situation, the obligation under the

Charter
'

prevails.' That may mean that only the obligation under
the Charter is valid or that execution of the obligation under the

Charter has priority. If the obligation of a Member under Article 94,

paragraph i, or an obligation imposed upon a Member by a decision

adopted by the Security Council under Article 94, paragraph 2, is in

conflict with an obligation of this Member under another international

agreement, the obligation under Article 94, paragraph i, or the

obligation imposed upon the Member by the decision of the Security
Council prevails. If this principle shall apply also to states not

Members of the United Nations, but parties to the Statute under

Article 93, paragraph 2, or to states to which the Court is open under

Article 35, paragraph 2, of the Statute, the application of Article 103
to these states must be made a condition under which a non-member
state may become a party to the Statute (Article 93, paragraph 2, of

Doc. A/64/Add. i, p. 184.
7 Cf. supra, pp. in ff.

ii
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the Charter) or a condition under which the Court shall be open to a

state which is not a party to the Statute (Article 3$, paragraph 2, of

the Statute). Neither the conditions on which Switzerland became a

party to the Statute (resolution of the General Assembly of

December 1 1
,

1 946) nor the conditions on which the Court is t>pen
to states not parties to the Statute (resolution of the Security Council

of October i $, 1946) indicate that Article 103 shall be applicable to

these states. The condition: that these states accept the obligations
ofa Member, does not necessarily include the condition that Article 103

applies. Only if this Article is interpreted to mean that a Member is

obliged to execute only its obligation under the Charter and not its

obligation under another international agreement (if in conflict with

the former obligation)
does Article 103 stipulate an obligation of a

Member. But this is an obligation under Article 103, not under

Article 94.

According to clause (c) of the resolution of the General Assembly
Switzerland shall undertake to

*

contribute to the expenses of the

Court such equitable amount as the General Assembly shall assess

from time to time after consultation with the Swiss Government.'

According to Article 35, paragraph 3, of the Statute, the Court shall

fix in each case the amount which a state to which the Court is open
under Article 35, paragraph 2, shall contribute to the expenses of the

Court.

According to the resolution of the Security Council a state which

is not a party to the Statute can get access to the Court not only by a

particular declaration for a particular dispute or disputes which have

already arisen, but also by a general declaration for all disputes or a

particular class of disputes which have already arisen, or which may
arise in the future. A state to which the Court is open not only ror

a particular dispute but for all disputes or a particular class of disputes,

may even make a declaration under Article 36, paragraph 2, of the

Statute, providing that
*

the states parties to the present Statute may at

any time declare that they recognise as compulsory ipsofacto and without

special agreement . . . the jurisdiction of the Court in all
legal

disputes . . .

'

By making a declaration in conformity with the

resolution of the Security Council on October 15, 1946, a state

submits for a particular dispute or for a category of disputes or for

all disputes to which it is a party to the Statute of the Court and the

provisions of the Charter concerning the Court. This state thus

becomes a temporary or permanent party to the Statute or what

amounts to the same a temporary or permanent member of the

judicial community constituted by the Statute. * There is no essential

8 At its 49th meeting the General Assembly adopted a resolution concerning the

transfer to the United Nations of powers exercised by the League of Nations under

the international agreements, conventions and protocols on narcotic drugs. By
this resolution a Protocol was approved to be signed by the states who are parties
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difference between the legal status of a state which under Article 3 $,

paragraph 2, of the Statute, by a general declaration in conformity
with the resolution of the Security Council of October i, 1946, gets
access to the Court for all its disputes and the legal status of the state

which under Article 93, paragraph 2 of the Charter, in accordance

with the resolution of the General Assembly of October 23, 1946,
became a

'

party to the Statute.'"

to these agreements, conventions and protocols. The Annex to the Protocol

approved by the resolution of the General Assembly refers in Section j to the

International Convention for the Suppression of Illicit Traffic in Dangerous Drugs,

signed at Geneva on June 24, 1 9 j6. The resolution of the Assembly provides that

for Article 17, second paragraph of this convention a paragraph shall be substituted

which contains the following sentence :

'

In the absence of agreement on the choice

of another tribunal, the dispute shall, at the request of any one of the Parties, be

referred to the International Court of Justice, if all the Parties to the dispute are

Parties to the Statute, and, if any of the Parties to the dispute is not a Party to the

Statute, to an arbitral tribunal constituted in accordance with the Hague Convention

of October 18, 1907, for the Pacific Settlement of International Disputes.'

( Yearbook, p. 268.) If a party to a dispute is not a
'

party to the Statute
'

in the

sense of Article 35, paragraph i
,
of the Statute, but a state to which

'

the Court is

open
'

under Article 3;, paragraph 2, especially on the basis ofa
'

general declaration,'

there is no reason to refer the dispute to another tribunal than to the International

Court of Justice. The only reasonable interpretation of the term '-party to the

Statute
'

in the above-quoted sentence is the one according to which also states to

which the Court is open under Article 3;, paragraph 2, are comprised.
' At the ^th meeting of the Committee of Jurists (U.N.C.I.O. Doc. Jurist 30, G/22,

pp. 1 2 f.) ,

'

Judge Hudson explained that the Dumbarton Oaks Proposals

[Chapter VII, paragraphs 4 and j, corresponding to Article 93 of the Charter]
treated the question of adherence to the Statute while Article 3; [of the Statute]

dealt with access to the Court
'

; and
'

that formal adhesion to the Court was

different from access to the Court as a
litigant.'

But access to the Court under

Article 3;, paragraph 2, of the Statute, is possible for a state only if it fulfils

the conditions laid down in the resolution of the Security Council of October i y ,

1 946 ; and these conditions require a declaration by which the state to which the

Court shall be open
'

accepts the jurisdiction of the Court in accordance with

the Charter of the United Nations and with the terms and subject to the conditions

of the Statute and rules of the Court . . .

'

This declaration amounts to an

adherence to the Statute, especially in case of a
'

general declaration,' when
access to the Court is granted

'
in respect of all disputes . . . which have

already arisen, or which may arise in the future.' The resolution of the

Council of the League of May 17, 1922, required a declaration by which the

state
'

accepts the jurisdiction of the Court, in accordance with the Covenant

of the League of Nations and with the terms and subject to the conditions of

the Statute and Rules of Procedure of the Court . . .

'

This formula is almost

identical with the declaration by which the Members of the League and the states

mentioned in the Annex to the Covenant of the League became parties to the

Statute of the Permanent Court. The decisive phrase of the Protocol of Signature
of the Statute of the Court, of December 16, 1922, runs as follows:

'

They [the
Members of the League of Nations] hereby declare that they accept the jurisdiction

of the Court in accordance with the terms and subject to the conditions of the

above-mentioned Statute.' The Protocol was open for signature by the Members
of the League and by the states mentioned in the Annex to the Covenant. In

signing and
ratifying the Protocol a state made the above declaration and thus

became a party to the Statute of the Court.

K.
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The difference between the two ways of becoming a member of

the judicial community on the part of a state not a Member of the

United Nations is that under Article 93, paragraph 2, of the Charter,

the conditions are to be determined by the Security Council together
with the General Assembly, whereas under Article 35, paragraph 2,

of the Statute, the conditions are to be determined by the Security
Council exclusively; and, further, that the conditions for being
admitted as a

'

party
*

to the Statute under Article 93, paragraph 2, of

the Charter can be determined only
'

in each case,'
1 that is to

say,

for a single state, whereas the conditions under which the Court is

open to states not
'

parties
'

to the Statute may be laid down not only
for a single state, but in a general rule applicable to any state

;
as was

actually done in the resolution of the Security Council of October i$,

1946. It may be doubted whether these differences are justifiable,

especially with respect to cases of a
'

general declaration
'

by which

states, under Article 35, paragraph 2, accept the jurisdiction of the

Court
'

generally in respect of all disputes or of a particular class or

classes of disputes which have already arisen, or which may arise in the

future
'

as the resolution of the Security Council of October i,
1946, in conformity with the resolution of the Council of the League
of Nations of May 17, 1922, provides.

2

1 The Report of Rapporteur of Committee IV/i (U.N.C.I.O. Doc. 913, IV/i/74 (0
p. $) contains the following statement referring to the formula

'

in each case
'

in

Article 93, paragraph 2, of the Charter:
'

this will not preclude the adoption of

uniform conditions as to a number of states.' This interpretation is hardly

compatible with the wording of Article 93, paragraph 2.

2 At the yth meeting of the Committee of Jurists (U.N.C.I.O. Doc. Jurist 30, G/22,

pp. 12
ff.) the delegate of Costa Rica

'

pointed out that the Assembly was excluded

from action under paragraph 2 of Article 3 j.
' The delegate of the United Kingdom

said :

'

that there were really two questions involved here : The Assembly would

decide what states might adhere to the Statute but the Security Council was given
the right to decide who might be parties to cases, probably because it was in

permanent session while the Assembly was not.' Then the delegate of Mexico
'

suggested that paragraph 2 should be amended so that when the Assembly was in

session it should have power to determine who should be parties to cases and the

Council should have the right when the Assembly was not in session.' Later

Judge Hudson '

explained that under paragraph 2 the Council [of the League] had

not set conditions of access to the Court in particular cases. The matter was

settled by a general resolution of the Assembly [ ?], which laid down conditions for

access applicable in all cases.' This is probably a reference to the resolution of

the Council of May 17, 1922. That the Security Council, but not the General

Assembly is in permanent session, does not
justify

the exclusion of the latter from

laying down general conditions for access to the Court on the part of states not

parties to the Statute, since the General Assembly has the power under Article 93,

paragraph 2
, to determine

'

in each case
'

the conditions of becoming a party to the

Statute. The wording of Article 3 j, paragraph 2, it is true, does not exclude as

the delegate of Australia rightly pointed out
'

ad hoc arrangements in particular
cases.

'

But a general regulation such as established by the resolution of the Council

of the League of May 17, 1922, and by the resolution of the Security Council of

October i j, 1946, is likewise possible.
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C. Rights and Duties of the Members of the Judicial Community
States which have accepted the conditions laid down by the Security
Council under Article 3^, paragraph 2, of the Statute, are parties
to the Statute although the Statute does not use this term to designate
their position, and in spite of the fact that the Statute establishes certain

differences between them and the states which it expressly calls
'

parties to the Statute.' As far as the main right and the main

obligation are concerned there is no difference between the so-called

and the not so-called parties to the Statute. Both are members of
the judicial community, both have access to the Court without being

obliged to submit cases to the Court, and both are obliged to comply
with the decision of the Court if they have submitted a dispute to it.

The Charter, it is true, seems to allow, in Article 9$, only
' Members

of the United Nations
' *

to entrust the solution of their differences

to other tribunals by virtue of agreements already in existence or

which may be concluded in the future
'

and the Statute does not

contain an analogous provision concerning the
*

parties to the Statute
'

which are not
' Members of the United Nations.' The provision of

Article 9^, however, is not necessary in order to assume the legal

possibility of submitting disputes to other tribunals. This possibility
results from the fact that the Members of the United Nations as well

as the other parties to the Statute are not obliged to submit their

disputes or certain categories of their disputes to the International

Court of Justice.
3 As to the obligation to comply with the decisions

of the Court, the Charter seems to impose it only upon
' Members of

the United Nations,' and not upon the states which are
'

parties to

the Statute
'

without being Members of the United Nations. For
Article 94, paragraph i

, stipulates :

Each Member of the United Nations undertakes to comply
with the decision of the International Court of Justice in any
case to which it is a party.

The wording of this provision is evidently too narrow, for just in the

preceding Article the Charter provides that states which are not

Members of the United Nations may become parties to the Statute.

Should not these states also be under the obligation to comply with

the decision of the Court in a case to which they are a party ? But

states which are not Members of the United Nations, that is to say,
not parties to the Charter (in the narrower sense of the term) are not

* The Report of the Rapporteur of Committee IV/i (U.N.C.I.O. Doc. 913,

IV/i/74 (i), p. j) contains the following statement:
'

Even for states which are

parties to the Statute, freedom will be reserved to entrust the settlement of their

differences to tribunals of their own choice other than the International Court of

Justice.' This is correct. But if an express provision guaranteeing this freedom

was considered to be necessary with respect to the
' Members of the United

Nations,' why was no such provision concerning the parties to the Statute not

Members of the United Nations inserted in the Charter or the Statute ?

32(2)
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bound by Article 94, paragraph i, of this Charter if Article 2,

paragraph 6, of the Charter is not interpreted to constitute an

obligation of all non-member states to comply with the provision of

Article 94, paragraph i
;
and the application of Article 2, paragraph 6,

in the case is indeed highly problematical. This is probably the

reason why in the resolution of the General Assembly of December 1 1
,

1946, concerning the conditions under which Switzerland may
become a party to the Statute, clause (b) expressly stipulates:
'

Acceptance of all obligations of a Member of the United Nations

under Article 94 of the Charter
'

and the conditions laid down by the

resolution of the Security Council of October i, 1946, contain an

analogous provision. However, the obligation, established in

Article 94, paragraph i, only for Members of the United Nations, is

indirectly established in the Statute for all members of the judicial

community. It is implied in the provision of Article 3 8 , paragraph i
,

of the Statute, that the Court has the function
*

to decide
'

the disputes
submitted to it ; in the provision of Article 59 that the decision of the

Court has
'

binding force
'

between the parties in respect to the

particular case
;
and in the provision of Article 60 that the judgment

is final and without appeal. All these provisions apply to all parties
to the dispute. Thus Article 94, paragraph i, of the Charter, is

superfluous, since the effect at which it aims is established by the

Statute not only for Members of the United Nations but for all the

other members of the judicial community. It is significant that the

wording of Article 94, paragraph 2, concerning the right of a party
to a case to have recourse to the Security Council in the event that

the other party foils to perform the obligations incumbent upon it

under a judgment rendered by the Court, refers not to
' Members of

the United Nations
'

but to all parties to a case before the Court.

But according to the rule that treaty provisions apply only to the

parties of a
treaty, Article 94, paragraph 2, can confer a right only

upon Members of the United Nations.

The Statute does not contain an analogous provision. Among the

conditions laid down by the General Assembly under which a non-

member state (Switzerland) became a party to the Statute, and the

conditions laid down by the Security Council under which a state not

party to the Statute gets access to the Court, there is only acceptance
of the

*

obligations
'

under Article 94 ;
no reference is made to the

right established in Article 94, paragraph 2, of the Charter. Conse-

quently, states which are not Members of the United Nations have the

right established in Article 94, paragraph 2, only if the Charter (in
the narrower sense of the term) is generally recognised to be with

respect to this provision a treaty enfaveur d'Etats tiers, that is to say,
in favour of states which, without being, as Members of the United

Nations, contracting parties to the Charter (in the narrower sense

of the term), become parties to the Statute under Article 93,
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paragraph 2, of the Charter, or get access to the Court under Article 3^,

paragraph 2, of the Statute; an exception to the rule that treaties

confer rights only upon the contracting parties.

This interpretation is of particular importance for the provision of

Article 3$, paragraph 2, of the Statute, which provides that the

Security Council in laying down the conditions under which the

Court shall be open to a state which is not a party to the Statute, shall

not place the parties
'

in a position of inequality before the Court.'

Such inequality before the Court certainly exists when one party has

the right to have recourse to the Security Council under the condition

determined in Article 94, paragraph 2
, but the other party has no such

right. If Article 94, paragraph 2, is interpreted to confer the right
to have recourse to the Security Council only upon Members of the

United Nations, that is to say, only upon states parties to the Charter

(in the narrower sense of the term), in case of a dispute between a

Member and a state which has access to the Court under Article 35,

paragraph 2, of the Statute, a situation of inequality before the Court

exists. For the resolution of the Security Council of October i,
1946, does not confer upon the state which, though not a party to the

Statute, gets access to the Court, the right stipulated in Article 94,

paragraph 2 . As pointed out, only the
'

obligations of a Member of

the United Nations under Article 94 of the Charter
'

are imposed

upon the state. This omission is all the more regrettable as it

constitutes a violation of the Statute. The provision of Article 3 ,

paragraph 2, of the Statute, that the parties shall not be placed in a

position of inequality before the Court, refers only to disputes in

which a state is involved which is not a party to the Statute, but has

access to the Court under this paragraph.
4 The Charter (in the

narrower sense of the term) does not contain an analogous provision

referring to disputes between Members (subjects ofthe right established

in Article 94, paragraph 2) and states which are not Members (and
hence not subjects of this right) but parties to the Statute under

Article 93, paragraph 2, of the Charter. The fact that the resolution

4 In the dispute concerning the Corfu Channel Incident between the United Kingdom
and Albania, not a party to the Statute, the Albanian Government declared in a

letter dated July 2
,
1 947, to the Registrar of the Court

'

its acceptance of the Court's

jurisdiction for this case,' and the Court interpreted this 'declaration as the fulfilment

of the provision of Article 35, paragraph 2, of the Statute, and the resolution of the

Security Council of October 15, 1946. By a decision adopted on January 20,

1947, the Security Council had invited the Albanian Government to participate,

without vote, in the proceedings with regard to this dispute, on the condition
'

that

Albania accepts in the present case, all the obligations which a Member of the

United Nations would have to assume in a similar case.' In a telegram dated

January 24, 1947, the Albanian Government accepted the Security Council's

conditions. Neither the acceptance of the Court's jurisdiction nor the acceptance
of the conditions laid down by the Security Council for Albania's participation ia

the discussion of the case conferred upon Albania the right, stipulated in Article 94,

paragraph 2 , to have recourse to the Security Council in case the other party would fai 1

to perform the obligations under ajudgment rendered by the Court. Cf. atpra,p. 293.
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of the General Assembly of December 1 1, 1946, does not confer the

right established in Article 94, paragraph 2, upon Switzerland, is

regrettable but not in contradiction to the Charter or to the Statute
;

and consequently in a dispute between Switzerland and a Member of

the United Nations inequality before the Court exists in the relation

between the two parties. These paradoxical inconsistencies can be

avoided only if Article 94, paragraph 2
,

is interpreted, in accordance

with its wording, to establish a right of any party to a case, even if

the party is not a Member of the United Nations, that is to say, as an

exception to the rule that treaty rights are conferred only upon the

parties to the treaty.
5

The main obligation imposed upon the members of the judicial

community, to comply with the decisions of the Court, is common to

all of them in their capacity as parties to the Statute under Article 35,

paragraph i, or as states to which the Court is open under Article 35,

paragraph 2, of the Statute. As to the obligation of contributing to

the expenses of the Court, there are three provisions referring to this

subject. Article 17, paragraph 2, of the Charter provides :

The expenses of the Organisation shall be borne by the

Members as apportioned by the General Assembly.
Since the International Court of Justice is an organ of the United

Nations, the expenses of the Court are included in the
'

expenses of the

Organisation.' Under this provision, only the Members of the United

Nations, not the parties to the Statute which are not
' Members

ofthe United Nations,' are obliged to contribute towards the expenses
of the Court.

A provision concerning the particular expenses of the Court is

contained in Article 33 of the Statute which provides that:

The expenses of the Court shall be borne by the United

Nations in such a manner as shall be decided by the General

Assembly.
The relation between this Article of the Statute and Article 17, para-

graph 2
,
of the Charter, is not very clear. The decision of the General

Assembly referred to in Article 33 of the Statute may or may not be

identical with the decision by which the General Assembly apportions
the expenses of the Organisation (including the expenses of the Court)

among the Members under Article 17, paragraph 2, of the Charter.

If identical, Article 33, ofthe Statute, does not say more than Article 17,

paragraph 2, of the Charter does, and the Statute, too, imposes the

obligation to contribute to the expenses of the Court only upon those

parties to the Statute which are Members of the United Nations. This

interpretation may be confirmed by the fact that Article 33 authorises

the General Assembly to decide upon the manner by which the

* The inequality before the Court constituted by the fact that one party has a right of

recourse to the Council whereas the other has not, could not exist under the

Covenant of the League and the old Statute, because the Covenant did not stipulate
such a

right.
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expenses of the Court shall be borne. This may indicate that only
members of the General Assembly are supposed to share the expenses
of the Court under Article 33 of the Statute, since the General

Assembly according to general international law has not the power
to impose obligations upon states which are not represented on this

body.

However, since Article 17, paragraph 2, of the Charter, is not

referred to in Article 33 of the Statute, it is, perhaps, not impossible
to assume that the decision of the General Assembly referred to in

Article 3 3 of the Statute is not identical with the decision referred to

in Article 17, paragraph 2, of the Charter, that this Article concerns

only the expenses of the United Nations in the narrower sense of the

term, not including the judicial community of which the Court is

the organ, and that the manner in which the expenses of the Court

are to be borne shall be determined under Article 33 of the Statute

by a decision of the General Assembly different from the one referred

to in Article 17, paragraph 2. If this interpretation should be

accepted, the General Assembly could apportion the expenses of the

Court among the parties to the Statute, including the states which

are parties to the Statute without being Members of the
'

United

Nations,' in the narrower sense of this term. As parties to the

Statute they are bound by the provision of this Statute according to

which the General Assembly in spite of the fact that they are not

represented on this body is authorised to impose upon them the

obligation to contribute to the expenses of the Court.

This interpretation, however, is hardly compatible with the fact

that Article 3 3 of the Statute is an almost literal copy of Article 3 3

of the old Statute, which runs as follows:

The expenses of the Court shall be borne by the League of

Nations, in such a manner as shall be decided by the Assembly

upon the proposal of the Council.

In the old Statute this provision was not redundant since the Court was

not an organ of the League in the strict sense of the term. Hence the

provision of Article 6, paragraph , of the Covenant,
' The expenses

of the League shall be borne by the Members of the League in the

proportion decided by the Assembly,' did not cover the expenses of

the Court. Under Article 33 of the old Statute the expenses of the

Court were to be borne only by the Members of the League, regardless
of their position as parties or non-parties to the Statute. Hence, an

analogous interpretation of Article 33 of the new Statute is most

plausible ;
and this all the more as the text of the old Article 3 3 has

been changed only in so far as the term
'

League of Nations
'

has

been replaced by the term
'

United Nations,' and the words
'

by
the Assembly upon the proposal of the Council

'

by the words
'

by
the General Assembly.

' The last-mentioned alteration may have been

made to adapt Article 33 of the new Statute to Article 17 of the
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Charter, Which confers budgetary power exclusively upon the

General Assembly. As a matter of fact, the appropriation resolutions

of the General Assembly for the financial years 1 946 and 1 947 contained

in Part II appropriations for the expenses of the International Court of

Justice, its Registry and common services.

The
legal situation as to the expenses of the Court under the old

Statute was rather strange. By an international treaty, the Protocol

of December 16, 1920, different from the Covenant of the League,
financial obligations were imposed upon the Members of the League
even if not parties to the Statute (annexed to the Protocol). Only
the Members of the League even if not parties to the Statute not

the parties to the Statute if not Members of the League were

obliged to contribute to the expenses of the Court, whereas parties
to the Statute which were not Members of the League only voluntarily
contributed to the expenses of the Court. This may be explained by
the fact that the old Statute was drafted under the erroneous pre-

supposition that the Court was an organ of the League. The new

Court, it is true, is an organ of the United Nations, but non-members

may be parties to the Statute. Instead of copying a highly proble-
matical provision of the old Statute, it would have been advisable to

provide that the expenses of the Court shall be borne by the parties to

the Statute, that is to say, by the permanent members of the judicial

community, in accordance with the decision of a body composed of

these members, or in accordance with a decision of the General

Assembly in which the parties to the Statute which are not Members
of the United Nations are to be invited to participate.

That under Article 17, paragraph 2, of the Charter, as well as

under Article 3 3 of the Statute the Members of the United Nations

represented on the General Assembly, and not the parties to the

Statute, are to contribute to the expenses of the Court may be

concluded also from the wording of Article 35, paragraph 3, of the

Statute, which runs as follows :

When a state which is not a Member of the United Nations

is a party to a case, the Court shall fix the amount which that

party is to contribute towards the expenses of the Court.

This provision shall not apply if such state is bearing a share

of the expenses of the Court.

This paragraph refers to non-member states which are parties to the

Statute under Article 93, paragraph 2, and to non-member states to

which the Court has been opened under Article 35, paragraph 2, of

the Statute. It evidently presupposes that all these states are not

under the obligation to contribute to the expenses of the Court as

established by Article 17, paragraph 2, of the Charter, and Article 33
of the Statute.

However, the resolution by which the conditions were determined

under which Switzerland may become a party to the Statute provides
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that this state shall contribute to the expenses of the Court such an

equitable amount as
'

the General Assembly shall assess from time to

time after consultation with the Swiss Government.' This provision
is compatible with Article 3$, paragraph 3, of the Statute, conferring

upon the Court the competence to fix the amount which a state, not

Member of the United Nations but party to a case, is to contribute

towards the expenses of the Court, onl) because the second sentence

of this paragraph provides that its first sentence
'

shall not apply if such

state is bearing a share of the expenses of the Court.' This provision
has been taken over from Article 3$, paragraph 3, of the old Statute;

but there it had a meaning different from that it has now, in the new
Statute.

Under the Covenant all Members of the League, even if not

members of the judicial community, were obliged to contribute to

the expenses of the Court. Parties to the Statute of the Permanent

Court were under no obligation to contribute to the expenses of the

Court. But they could voluntarily make such contributions. 6 To
avoid double payment for the Court's expenses, the second sentence

of Article 3^, paragraph 3, of the Statute was added; it applied in

case a state which was not a Member of the League but party to a case

before the Court, had made voluntary contributions to the expenses
of the Court.

Under the Charter all Members of the United Nations are parties
to the Statute of the Court. Hence no Member has to contribute to

the expenses of the Court, which is an organ of the United Nations,

without being a party to the Statute. Switzerland, which is a party
to the Statute without being a Member of the United Nations, is

obliged to contribute to the expenses of the Court under clause (c)

of the resolution of the General Assembly of December n, 1946.
Hence the first sentence of Article 3 , paragraph 3 ,

would not apply
in case Switzerland should be a party to a case before the Court.

The second sentence of this paragraph would apply ;
but not as under

the old Statute because the state, not a Member of die Organisation,
is voluntarily bearing a share of the expenses of the Court. In case

other non-member states would be admitted to become parties to the

Statute in accordance with Article 93, paragraph 2, of the Charter,

under the same conditions as Switzerland, the first sentence of

Article 3 j, paragraph 3 , could apply only to states to which the Court

is open under Article 3$, paragraph 2, of the Statute. These states

are obliged only to contribute to the expenses of the particular case

to which they are parties as fixed by the Court, for the provision of

Article 3$, paragiaph 3, refers only to the situation
' when a state

... is a party to a case.' This is hardly appropriate if the state

has access to the Court on the basis of a
'

general declaration
'

in the

* Cf. Manley O. Hudson, The Permanent Court of International Justice (1943)

pp. 31 if.
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sense of the resolution of the Security Council of October 15, 1946,

that is to say,
if the state is a permanent member of the judicial

community. The question as to what
'

the expenses of the Court
'

are in a particular case has to be decided by the Court at its discretion.

Provisions of the Statute confer certain privileges upon the

members of the Court, the agents, counsel, and advocates of the

parties, to which correspond obligations of the states which are bound

by the Statute. These states are not only those which are parties to

the Statute under Article 93 ot the Charter, but also those which are

subject to the Statute on the basis of a
'

general declaration
' made in

accordance with the resolution of the Security Council under

Article 3 , paragraph 2
,
that is to say, all permanent members of the

judicial community. States which submit to the Statute only by a
'

particular declaration,' that is to say, states which are only

temporarily subject to the Statute (or only temporary members of the

judicial community) are bound by the provisions concerned only as

long as they are subject to the Statute, and only if the obligations
constituted by these provisions of the Statute permit temporary
fulfilment. This is certainly the case with the obligations which

correspond to the privileges established by Article 19 and Article 42,

paragraph 3, of the Statute. Article 19 provides:
The members of the Court, when engaged on the business

of the Court, shall enjoy diplomatic privileges and immunities.

As a rule, the members ofthe Court are engaged on the business of the

Court at the permanent or temporary seat ofthe Court or its chambers.

According to Article 23, paragraph 3, of the Statute, members of the

Court are bound,
'

unless they are on leave or prevented from attending

by illness or other serious reasons duly explained to the President, to

hold themselves permanently at the disposal of the Court.' Though
a member who is holding himself at the disposal of the Court is not

directly
'

engaged on the business of the Court
'

in the sense of

Article 19, he does so in order to be ready to be engaged on the

business of the Court. Hence Article 19 may be interpreted to apply
also to a member of the Court holding himself at the disposal of the

Court.

The obligation to confer upon the members of the Court the

diplomatic privileges and immunities referred to in Article 19 is

incumbent upon the states which are obliged to permit the Court or
its chambers to have their seat on their territory. Exceptionally
members of the Court may be engaged on the business of the Court
outside the seat of the Court or its chambers. As pointed out, under

Article 44, paragraph 2 of the Statute, the Court may take steps
*

to

procure evidence on the spot,' that is to say on the territory of any
state upon which the Statute is binding, and the evidence may be

procured by a member of the Court. Article 44 provides that in

such a case the Court shall apply direct to the government of the state
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upon whose territory the evidence is to be procured. But the state,

if subject to the Statute, is bound to permit the Court to procure the

evidence on the spot and to grant to the members of the Court

engaged on this business of the Court the privileges referred to in

Article 19. Under Article $o, the Court may
'

entrust any individual,

body, bureau, commission, or other organisation that it may select,

with the task of carrying out an enquiry.' The states which are

subject to the Statute are obliged to permit such enquiry on their

respective territories and, if the enquiry is to be carried out by a

member of the Court, to grant him diplomatic privileges
and

immunities under Article 19. Finally, a member of the Court

should be considered to be engaged on the business of the Court when

travelling to and from the place where he has to fulfil his functions.

All the states upon which the Statute is binding are under the obligation
established by Article 1 9 of the Statute to grant diplomatic privileges
and immunities to a member of the Court who, engaged on the

business of the Court, is travelling through their territories. It is

important to note that this Article does not exclude the home-state

of the member of the Court.

Article 19 of the Statute is partly paralleled by the provision of

Article 10
, paragraph 2 of the Charter, that

'

officials of the

Organisation
' '

shall enjoy such privileges and immunities as are

necessary for the independent exercise of their functions in connection

with the Organisation.' Members of the Court are
'

officials of the

Organisation.' In so far Article 105, paragraph 2 of the Charter,

is applicable to them. But Article 19 of the Statute, granting all the

privileges and immunities which diplomatic envoys enjoy under

general international law, and not only as far as such privileges
'

are

necessary
'

for the exercise of the functions of the members of the

Court, goes farther than Article 105, paragraph 2. The latter

probably imposes the corresponding obligations only upon Members
of the United Nations (in the narrower sense), not upon states which

are not Members but upon which the Statute is binding. Hence only
Article 1 9 of the Statute comes into consideration for members of the

Court. 7

Article 42, paragraph 3, of the Statute, provides:
The agents, counsel, and advocates of parties before the

Court shall enjoy the privileges and immunities necessary to the

independent exercise of their duties.

This provision has no counterpart in the old Statute. The

obligations, corresponding to these privileges and immunities

are of the same scope as those established by Article io, paragraph 2,

of the Charter. Like the obligation established by Article 19 of the

Statute, the obligation established by Article 42, paragraph 3, is

incumbent only upon the states upon which the Statute is binding,

7 Cf. supra, pp. 337 ff.
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that is to say, upon all the members of the judicial community ofwhich

the International Court of Justice is the organ.

Article 10 s, paragraph 3, of the Charter authorises the General

Assembly to make recommendations with a view to determining the

details of the application of paragraph 2 (and i) of this Article or may
propose conventions to the Members of the United Nations for this

purpose. As a matter of fact, the General Assembly, at its 3ist

meeting, adopted a resolution by which it approved the text of a

convention on the privileges and immunities of the United Nations and

proposed it for accession by each Member. The function of this

convention cannot be to constitute the obligation of the Members to

grant the privileges
and immunities referred to in Article 10$,

paragraph 2; for these obligations are already established by this

paragraph. The function of the conventions suggested by the

General Assembly can only be to specify this obligation.

There is no provision analogous to that of Article 10$, paragraph 3,

referring to the privileges and immunities of the members of the

Court established by Article 19 of the Statute. Nevertheless, the

General Assembly at its 3 ist meeting adopted also a resolution on the

privileges and immunities of the International Court of Justice. In

this resolution the Assembly invited
'

the members of the Court at

their first session to consider this question and to inform the Secretary-
General of their recommendations.' To give effect to this resolution

the Court entered into negotiations with representatives of the

Netherlands Foreign Ministry which led to an agreement on the

following general principles that should govern the matter :

i. As concerns the privileges, immunities, facilities and

prerogatives, within the territory of the Netherlands, of

members and staff of the International Court of Justice of other

than Dutch nationality:

(a) The members of the Court will, in a general way,
be accorded the same treatment as heads of diplomatic
missions accredited to Her Majesty the Queen of the

Netherlands.

As regards the privileges, immunities and facilities

above-mentioned, this provision applies also to the Registrar
of the Court and to the Deputy Registrar when acting for

the Registrar.

(b) The Deputy Registrar of the Court will, in a

general way, be accorded the same treatment as counsellors

attached to diplomatic missions at The Hague.
The higher officials of the Court first secretaries and

secretaries will, in a general way, be accorded the same
treatment as secretaries attached to diplomatic missions at

The Hague.
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(c) The other officials of the Court will be treated as

officials of comparable rank attached to diplomatic
missions at The Hague.

2. Members of the Court, the Registrar and higher
officials of the Court who are of Netherlands nationality are

not answerable to the local jurisdiction for acts performed by
them in their official capacity and within the limits of their

duties.

Netherlands nationals of whatever rank are exempt from

direct taxation on the salaries allotted to them from the

Court's budget.

3 . The wives and unmarried children of members of the

Court, the Registrar and the higher officials of the Court,
when of non-Netherlands nationality shall receive the same

treatment as the head of the family, if they live with him and

are without profession. The household of the family

{governesses, private secretaries, servants, et cetera) occupy the

same position as is accorded in each case to the domestic staff

of diplomatic persons of camparable rank.

4. Privileges and immunities are granted in the interests

of the administration of international justice and not in the

personal interest of the beneficiary.
As concerns officials of the Registry, the Registrar, with

the President's approval, may withdraw their immunities, with

due regard to the principle laid down in the previous paragraph.
In the case of the Registrar, this duty shall rest with the Court.

. The assessors of the Court and the agents, counsel and

advocates of the Parties, shall be accorded such
privileges,

immunities and facilities for residence and travel as may be

required for the independent exercise of their functions.

Witnesses and experts shall be accorded the immunities

and facilities necessary for the fulfilment of their mission. 8

On the basis of this agreement the Court submitted detailed recom-

mendations to the General Assembly, which, at its $th meeting,

adopted the following resolution :

1. The General Assembly, Approves the agreements
concluded between the International Court of Justice and the

Netherlands Government, as recorded in the exchange of

letters between the President of the Court and the Minister

for Foreign Affairs of the Netherlands (Annex).

2 . Recommends that if a judge, for the purpose of holding
himself permanently at the disposal of the Court, resides in

some country other than his own, he should be accorded

* Resolutions adopted by the General Assembly, Doc. A/64/Add. i, p. 180 f.
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diplomatic privileges and immunities during the period of his

residence there.

3. Recommends that judges should be accorded every

facility
for leaving the country where they may happen to be,

for entering the country where the Court is
sitting,

and again
for leaving it. On journeys in connection with the exercise of

their functions, they should, in all countries through which

they may have to pass, enjoy all the
privileges,

immunities and

facilities granted by these countries to diplomatic envoys.

This provision should also apply to the Registrar, and to

ny officer of the Court acting as Registrar.

4. Recommends that:

(a) Officials of the Court should enjoy in any country
where they may be on the business of the Court, or in any

country through which they may pass on such business,

such privileges, immunities and vacflities for residence and

travel as may be necessary for the independent exercise of

their functions.

The Registrar, and any officer of the Court acting as

Registrar, should, while on the business of the Court, be

accorded diplomatic privileges and immunities.

(fc) Inasmuch as these privileges and immunities are

granted to officials of the Court in the interests' of the

International Court of Justice, and not for the personal
benefit of the individuals themselves, the Registrar of the

Court, with the President's approval, should have the right
and the duty to waive the immunity in any case where, in

his opinion, the immunity would impede the course of

justice, and can be waived without prejudice to the

interests of the Court. In the case of the Registrar, the

Court should have the right to waive immunity.

j. Recommends that:

(a) (i) The agents, counsel and advocates before the

Court should be accorded, during the period of their

missions, including the time spent on journeys in

connection with their missions, the privileges
and

immunities provided for in Article 4, Sections 1 1
,

12

and 1 3 of the Convention on the privileges and immun-
ities of the United Nations under the conditions of

Article 4, Section i
,
of that Convention.

(ii) Assessors of the Court should be accorded,

during the period of their missions, including the time

spent on journeys in connection with their missions,
the

privileges and immunities provided for in Article 6,
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Section 22, of the Convention on the privileges and

immunities of the United Nations.

(iii) Witnesses, experts and persons performing missions

by order of the Court should be accorded, during the

period of their missions, including the time spent on

journeys in connection with their missions, the privileges
and immunities provided for in Article 6, Section 22,

of the Convention on the
privileges

and immunities

of the United Nations.

(b) Inasmuch as the privileges and immunities referred

to above under (a) are granted in the interests of the good
administration of justice and not for the personal benefit

of the individuals themselves, the appropriate authority
should have the right and the duty to waive the immunity
in any case where, in its opinion, the immunity would

impede, and can be waived without prejudice to, the course

of justice.

For this purpose, the competent authority in the case

of agents, counsel and advocates representing a State will

be the State concerned. In other cases (including those

of assessors of the Court, persons performing missions by
order of the Court and witnesses or experts), the competent

authority will be the International Court of Justice or,

when the Court is not
sitting,

the President of the Court.

6. Recommends that :

(a) The authorities of members should recognise and

accept United Nations laissez-passer, issued by the Inter-

national Court of Justice to the members of the Court,
the Registrar and the officials of the Court, as valid travel

documents, taking into account the provisions of sub-

paragraph (b).

(b) Applications for visas (where required) from the

judges of the Court and the Registrar should be dealt with

as speedily as possible. All other holders of laissez-passer

should receive the same facilities when the applications for

visas are accompanied by a certificate th..t they are
travelling

on the business of the Court. In addition, all holders of

laissez-passer should be granted facilities for speedy travel.

(c) Similar facilities to those specified in sub-

paragraph (fc)
should be accorded to experts and other

persons who, though not the holders of United Nations

laissez-passer
delivered by the International Court of Justice,

have a certificate that they are travelling on the business of

the Court.

The constitutionality of the procedure which led to this resolution is

problematical; not only because the Charter does not contain a

Ibid., pp. 177 S.
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provision analogous to that of Article io$, paragraph 3 authorising
the General Assembly to make recommendations with a view to

determining the details of the application of Articles 19 and 42 (3) of

the Statute, but also because the Court is not competent to enter into

an agreement with a state or to make recommendations with a view to

the application of the above-quoted Articles to the General Assembly.
As to the content of the resolution of the Assembly it should be noted

that the approval of the Agreement with the Government of the

Netherlands does not constitute the obligations of this government,
which are established by the Statute and only specified by the agreement
entered into with the Court and approved by the General Assembly ;

except for the provisions concerning the privileges and immunities

granted to the Registrar, Deputy Registrar, and other officials of the

Court. The Statute does not contain provisions concerning privileges
and immunities of these organs of the Court, nor of the assessors to be

appointed by the Court under Article 30. As to the difference made

by the agreement between persons of Dutch and persons of other than

Dutch nationality, it may be doubted whether it is in conformity
with the Statute.

The other provisions of the resolution have the character of

recommendations with respect to the application of Articles 1 9 and 42 ,

paragraph 3 of the Statute, by the states concerned. Since the

interpretation of these provisions ofthe Statute is'within the competence
of these states, the recommendations of the Assembly are not binding

upon them. This is of particular importance with respect to the

recommendations concerning the officials of the Court and the

assessors of the Court, for whom as pointed out the Statute does

not provide privileges and immunities, hi contradistinction to the

resolution adopted under Article 105, paragraph 3, of the Charter,
the resolution dealing with the application of Articles 19 and 42 (3)
of the Statute does not suggest the conclusion of agreements in

conformity with the recommendations made in paragraphs 2 to 6 of

the resolution. The only agreement is that with the Netherlands,

approved in paragraph i of the resolution.

Article 32, paragraph 8, of the Statute provides that the salaries,

allowances, and compensation of the members of the Court and the

Registrar as determined in paragraphs i to 7 of this Article
'

shall be

free of all taxation.' This provision implies an obligation imposed
upon states not to subject to taxation the salaries, allowances, and

compensation of the members of the Court and the Registrar. It

applies to the states upon which the Statute is binding : the members
ofthe judicial community constituted by the Statute of the International

Court of Justice.

Article 31, paragraph 2, of the Statute provides that if the Court
includes upon the Bench a judge of the nationality of one of the parties,
'

any other party may choose a person to sit as judge.' Since, this
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right to appoint a national judge is conferred by the Statute to
'

any
party,

'

it may be exercised not only by a party which is a Member of

the United Nations, but also by a state which is a party to the Statute

without being a Member, and by a State to which the Court is open
under Article 35, paragraph 2, of the Statute.

Article 40, paragraph 3, of the Statute, stipulates that the Registrar
of the Court shall

'

notify the Members of the United Nations through
the Secretary-General,' of any action by which a case has been brought
before the Court under Article 40, paragraph i

;
but it is added :

'

and

also any other states entitled to appear before the Court.' The text

of Article 40 is almost identical with that of the analogous Article of

the old Statute. The meaning of the phrase is not cleai1 and it is

hardly understandable why it has been taken over from the old

Statute in spite ofthe fact that it has been severely criticised . Whatever
its meaning may be, there can be no doubt that states to which the
*

Court is open,' either under Article 35, paragraph i, or Article 3$,

paragraph 2, are
*

states entitled to appear before the Court.' With

respect to the right to be notified under Article 40, there is no
difference between the two categories of members of the judicial

community. The same is true with respect to the right established

by Article 66, paragraph i
,
of the Statute, according to which the

Registrar shall give notice of the request for an advisory opinion made
under Article 65,

*

to all states entitled to appear before the Court
'

;

with respect to the right established by Article 66, paragraph 2,

according to which the Registrar shall notify
'

any state entitled to

appear before the Court ... as likely to be able to furnish

information on the question, that the Court will be prepared to

receive, within a time limit to be fixed by the President, written

statements, or to hear, at a public sitting
to be held for the purpose,

oral statements relating to the question
'

;
and with respect to the

right established by Article 66, paragraph 3, stipulating that
*

any
state entitled to appear before the Court,

'

if it should have failed to

receive the special communication referred to in paragraph 2 of

Article 66,
*

may express a desire to submit a written statement or

to be heard.'

Article 67 of the Statute stipulates that the Court shall deliver its

advisory opinions in open court
'

notice having been given to the

Secretary-General and to the representatives of Members of the

United Nations, of other states and of international organisations

immediately concerned.' The right to receive notice under this

Article is the same whether states parties to the Statute under

Article 35, paragraph i, or states to which the Court is open under

Article 35, paragraph 2, are immediately concerned.

The right to make an application for revision of a judgment,

stipulated in Article 61 of the Statute, is conferred upon any party to

a dispute decided by the Court. Hence no difference exists in this

*. 33
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respect between parties to the Statute under Article 3^, paragraph i,

and states to which the Court is open under Article 35, paragraph 2.

Article 36, paragraph 2, authorises only
'

the states parties to the

present Statute
'

to declare that they recognise as compulsory ipso

facto and without special agreement in relation to any other state

accepting the same obligation, the jurisdiction of the Court in all

legal disputes
'

concerning certain matters determined in this Article.

But according to the resolution adopted by the Security Council

pursuant to Article 3^, paragraph 2, also states which are not parties
to the Statute in the sense of Article 35, paragraph i

,
but to which the

'

Court is open
'

under Article 35, paragraph 2, on the basis of a

general acceptance of the Court's jurisdiction, may make the

declaration referred to in Article 36.

There are, however, two
rights

which according to the wording
of the provisions concerned are reserved to

' Members of the

United Nations
'

and may be conferred, by a decision of the General

Assembly upon recommendation of the Security Council, only upon
states which are

'

parties to the Statute
'

under Article 3$, paragraph i .

The one is the right to participate in the electing of members of the

Court stipulated in Article 4, paragraph 3 ;
the other is the right to

participate in the amendment procedure regulated in Article 69. As

far as the first-mentioned provision is concerned, there is a difference

between Article 4 of the new and the analogous Article of the old

Statute. Article 4, paragraph 3, of the old Statute stipulated:

The conditions under which a State which has accepted
the Statute of the Court but is not a member of the League of

Nations, may participate in electing the members of the Court

shall, in the absence of a special agreement, be laid down by the

Assembly on the proposal of the Council.

The formula
*

a State which has accepted the Statute of the Court but

is not a member of the League of Nations
'

taken literally,
is applicable

also to states which under Article 3^, paragraph 2, in conformity with

the resolution of the Council of May 17, 1922, accepted the juris-

diction of the Court by a 'general declaration.' 1 Article 4,

paragraph 3, of the new Statute, however, stipulates:

The conditions under which a state which is a party to the

present Statute but is not a Member of the United Nations may
participate in

electing the members of the Court shall, in the

1 The resolution of the Council ofMay 17, 1922, quoted above provided that : under
Article 35, paragraph 2, the Court shall be open to a state which is not a Member of

the League nor mentioned in the Annex to the Covenant upon the condition that

such state shall previously have deposited with the Registrar of the Court a

declaration
'

by which it accepts the jurisdiction of the Court in accordance
with ... the terms and subject to the conditions of the Statute ... of the

Court.
'

The Drafting Committee of the Conference Regarding the Revision of

the Statute of the Permanent Court of International Justice, Held at Geneva from
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absence of a special agreement, be laid down by the General

Assembly upon recommendation of the Security Council.

The formula
'

a state which is a party to the present Statute but is not

a Member of the United Nations
'

does not cover Article 3^, para-

graph 2. The phrase
'

a state which is a party to the Statute
'

designates only states referred to in Article 3^, paragraph i, not the

states referred to in Article 35^ paragraph 2. Consequently states

which, in acceptance of the conditions laid down by the Security
Council under Article 3^, paragraph 2, have submitted to the Statute,

cannot obtain the right of participation in electing the members of

the Court even if the Court has been opened to them on the basis of

a
'

general declaration
'

to accept the jurisdiction of the Court in

accordance with the terms and subject to the conditions of the

Statute, so that they have become permanent members of the judicial

community. The exclusion of this category of states parties to the

Statute although not called so by the Statute is hardly justifiable.

Article 69 of the Statute, which has no counterpart in the old

Statute, contains the same formula as the above-quoted Article 4,

paragraph 3, in stipulating that the General Assembly upon recom-

mendation of the Security Council may adopt provisions concerning
the participation in the procedure for amendments to the Statute of
*

states which are parties to the present Statute but are not Members
of the United Nations.' There is no reason to exclude from this

procedure states which are permanent members of the community
constituted by the Statute under Article 3$, paragraph 2. Besides,

it must be borne in mind that even states which are
'

parties to the

Statute
'

but not
' Members of the United Nations

'

have no right,

September 4 to 12, 1929, originally suggested the following text of Article 4,

paragraph 3 ,
of the Statute :

The conditions under which a state which is a party to the Protocol of

Signature of the Statute of the Court of December 16, 1920, but is not a

Member of the League of Nations may participate in electing the members
of the Court shall, in absence of any special agreement on the subject, be

laid down by the Assembly on the proposal of the Council.

At the jth meeting of the Conference the words
'

which is a party to the Protocol
'

have been replaced by the words
'

which has accepted the Statute of the Court,'
because these were the words employed by the Protocol. (Cf. League of Nations

Doc. C.ji4. M.I73, 1929 V., pp. jo, 76.) In the Protocol the signatories
'

declare their acceptance of the adjoint Statute of the Permanent Court of

International Justice
'

and
'

consequently, they hereby declare that they accept
the jurisdiction of the Court in accordance with the terms and subject to the

conditions of the above-mentioned Statute.' The latter formula is used in the

resolution of the Council of May 17, 1922.

The formula of Article 4, paragraph 3, of the old Statute:
'

a state which has

accepted the Statute of the Court but is not a Member of the League of Nations,'

was probably intended to refer only to states parties to the Protocol but not Members
of the League. But its wording allows it to be applied also to states which were

neither Members of the League nor parties to the Protocol, but which had accepted
the Statute under Article 35, paragraph 2, by a

'

general declaration.'

33(2)
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directly stipulated by the Statute, to participate in electing the

members of the Court and in the amendment procedure. They may

only obtain these rights
if the General Assembly upon recommendation

of the Security Council confers upon them such rights . The two organs
are delegated to issue the rules concerned in Article 4, paragraph 3,

by the phrase: the provisions
*

shall
'

be laid down by them, in

Article 69, by the phrase: the organs
*

may
'

adopt the provisions.
It is not very likely that it was intended in the one case to oblige the

two organs, in the other case only to entitle them, to issue the rules

concerned. It is more likely that the terminological difference has

no definite purpose.
2

D. Compulsory Jurisdiction?

Disputes may be brought before the International Court of Justice

only with the consent of the parties to the dispute. This results

from Article 36, paragraph i, of the Statute:

The jurisdiction of the Court comprises all cases which the

parties refer to it and all matters specially provided for in the

Charter of the United Nations or in treaties and conventions

in force.

In
stipulating that the jurisdiction of the Court comprises all cases

which
*

the parties
'

refer to it, Article 36, paragraph i, provides
that the parties to a dispute must agree to refer the case to the Court

2 As to the question ofSwitzerland's right to participate in the election of the members
of the Court under Article 4, paragraph 3, of the Statute, and in the procedure for

amendments to the Statute under Article 96, cf. point 7, of the Report and

Recommendation of the Committee of Experts to the Security Council concerning
the conditions on which Switzerland may become a Party to the Statute of the

International Court of Justice, adopted by the Security Council on its 8oth

meeting on November i c, 1 946, cf. supra, pp. 490 f.

At its 36oth meeting on September 28, 1948, the Security Council resolved to

recommend to the General Assembly :

to determine as follows the conditions in which a State, a party to the

Statute of the Court, but not a Member of the United Nations, may
participate in electing the members of the International Court of Justice :

1 . Such a State shall be on an equal footing with the Members of the

United Nations in respect to those provisions of the Statute which regulate
the nominations of candidates for election by the General Assembly ;

2. Such a State shall
participate, in the General Assembly t

in electing
the members of the Court in the same manner as the Members of the

United Nations;

3. Such a State, when in arrears in the payment of its contribution to

the expenses of the Court, shall not participate in electing the members of

the Court in the General Assembly, if the amount of its arrears equals or

exceeds the amount of the contribution due from it for the. preceding two
full years; The General Assembly may, nevertheless, permit such a State

to participate in the elections, if it is satisfied that the failure to pay is due
to conditions beyond the control of that State. (Doc. 8/969.)

This recommendation was adopted by the General Assembly at its i joth meeting
on October 8, 194!.
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in order to establish its jurisdiction for that case. 8 As to
'

matters

specially provided for in the Charter,
'

the only provision which comes
into consideration is that of Article 36, paragraph 3, of the Charter,
'

that legal disputes should as a general rule be referred by the parties
to the International Court of Justice in accordance with the provisions
of the Statute of the Court.

'

In accordance with this provision, the

Security Council may adopt a decision recommending to the parties of

a dispute to refer this dispute to the Court. If Article 2^ of the

Charter is interpreted to apply also to recommendations of the

Security Council, and consequently a recommendation to refer a

dispute to the Court is interpreted to be binding upon the parties,
Article 36, paragraph 3, of the Charter, constitutes a case where

parties to a dispute are obliged to refer it to the Court and hence to

recognise the jurisdiction of the Court, even without their voluntary

agreement. But, as pointed out in a previous connection, this

interpretation, according to which Article 36, paragraph 3, would

provide a kind of compulsory jurisdiction of the Court, is doubtful. 4

* The Permanent Court of International Justice in several cases recognised the

principle that its jurisdiction was based on the consent of the parties. (Series A,
No. 2, p. 16; No. 9, p. 32; No. i$, p. 22; No. 17, p. 37. Cf. Hudson,

op. at., p. 410.)
* Cf. supra, pp. 444 ff. The Summary Report of the i9th meeting of Committee IV/i

(U.N.C.I.O. Doc. 828, IV/i/67, p. 3) contains the following statement: 'The
French delegate proposed that the words

' '

in the Charter of the United Nations

or," be deleted in paragraph (i) of Article 36 since the Charter did not appear to

confer jurisdiction in any case. However, another view was expressed that

paragraph 6 of Chapter VIII A, of the Charter [?] related to compulsory references of

cases to the Court by the Security Council. It was therefore, agreed that there

should be no deletion.' Chapter VHI, Section A, paragraph 6, of the Dumbarton
Oaks Proposals, corresponding to Article 36 of the Charter stipulated that
'

justiciable disputes should normally be referred to the International Court of

Justice.'

The case concerning the Incidents in the Corfu Channel was brought before the

International Court of Justice by a letter, dated May 13, 1947, from the

Government of the United Kingdom to the Registrar of the Court, in which the

Government contended
'

that the Court has jurisdiction under Article 36 (i) of its

Statute as being a matter, which is one specially provided for in the Charter of the

United Nations, on the grounds: (a) that the Security Council of the United

Nations, at the conclusion of proceedings in which it dealt with the dispute under

Article 36 of the Charter, by a Resolution, of which a copy forms Annex 2 to this

Application [Resolution adopted on April 9, 1947] decided to recommend both the

Government of the United Kingdom and the Albanian Government to refer the

present dispute to the International Court of Justice ; (fc) that the Albanian

Government accepted the invitation of the Security Council under Article 3 2 of the

Charter to participate in the discussion of the dispute and accepted the condition

laid down by the Security Council, when conveying the invitation, that Albania

accepts in the present case all the obligations which a Member of the United Nations

would have to assume in a similar case. (A copy of the invitation of the Security

Council and of the Albanian Government's reply thereto form Annex 3 to the

present Application); (c) that Article 2 $ of the Charter provides that the Members

of the United Nations agree to accept and carry out the decisions of the Security
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The reference in Article 36, paragraph i, of the Statute to
'

treaties and conventions in force
'

may be interpreted to mean
treaties (the term

'

conventions
'

is superfluous as conventions are

treaties) which were in force at the moment the Charter (including
the Statute) came into existence. Otherwise the addition of the

words
'

in force
' would be redundant. At the moment the Charter

came into existence no treaty could be in force by which a matter was

referred to the International Court of Justice, since this Court did

not exist prior to that date. However, the interpretation of this

reference must take into consideration Article 37 of the Statute,

which runs as follows :

Whenever a treaty or convention in force provides for

reference of a matter to a tribunal to have been instituted by
the League ofNations, or to the Permanent Court ofInternational

Justice, the matter shall, as between the parties to the present

Statute, be referred to the International Court of Justice.

The terms
*

treaties and conventions in force
'

in Article 36,

paragraph i, may, however, also be interpreted to refer not only to

international agreements which were in force when the Charter came
into existence, but also to agreements to be concluded in the future. 5

Then this provision authorises the parties to any such treaty to confer

upon the International Court of Justice, jurisdiction in matters not

provided for in the Charter of the United Nations (in the wider sense

of the term). .In so far as these
'

matters
'

are disputes the jurisdiction
of the Court is based on the agreement of the parties to the dispute,
which agreement is implied in the treaty conferring jurisdiction upon
the Court. Since a treaty is binding only upon the contracting parties,
the latter can confer upon the Court, jurisdiction only in disputes to

which they are parties. Since according to Article 36, paragraph i,

of the Statute
'

the jurisdiction of the Court comprises all cases which
the parties refer to it,' the Statute need not authorise states to confer

by treaties jurisdiction upon the Court in disputes to which they are

Council in accordance with the present Charter.' (International Court of Justice,

Distr. i ji, 1947, General List No. i, pp. 3 f.)

In its letter of July 2
,

1 947 , the Government of Albania denied that a recom-
mendation made by the Security Council under Article 36, paragraph 3, of the

Charter, had a binding character and that this provision constituted a compulsory
jurisdiction of the Court. In its decision, delivered on March 25, 1948, the

Court ignored this question; but in a separate opinion seven judges declared that

the view maintained by the Albanian Government appeared to them well-founded

and that they could not accept
'

an interpretation according to which this Article

[36, paragraph 3, of the Charter] without explicitly saying so, has introduced more
or less surreptitiously a new case of compulsory jurisdiction.

'

(Cf. the text of the

separate opinion, published in the International Law Quarterly, Vol. II, No. i (1948),

pp. 78 f.)

4 This was the interpretation of the identical phrase in Article 36 of the old Statute.

(Cf. Records of the First Assembly of the League of Nations, Committees, I, p. 384,
and Hudson, op. dr., pp. 438 f.)
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parties. However, by a treaty, states may not merely establish the

jurisdiction of the Court but may assume the obligation to submit to

the Court a particular dispute or a category of disputes or all possible

<lisputes which might arise between them. By such a treaty a state

may be obliged to recognise the jursidiction of the Court in any dispute
which the other party, by a unilateral application made in conformity
with Article 40, paragraph i, of the Statute, refers to the Court.

Even then, the jurisdiction of the Court in a concrete case is based on
the agreement of the parties to the case, not on a special agreement

referring to the particular case, but on the general agreement implied
in the treaty establishing the obligation of the contracting parties to

submit their disputes to the Court.

The wording of the provision of Article 36, paragraph i, that the

jurisdiction of the Court comprises
'

all matters
'

specially provided
for

'

in treaties and conventions in force,' refers not only to disputes
but to

'

all matters,' and not only to international agreements entered

into by states but to all possible agreements. Hence the question
arises whether this provision may be interpreted to constitute an

authorisation to confer upon the Court jurisdiction in cases to which
not only states, but international organisations are parties. This

question may be answered in the negative if it is assumed that such

an extension of the jursidiction of the Court requires an amendment to

the Statute which in Article 34, paragraph i, expressly restricts this

jurisdiction to cases to which states are parties. But an affirmative

answer is not excluded by the wording of the Article 36, paragraph i.

It seems, however, that the General Assembly adopted the first

mentioned interpretation. Otherwise there would have been no
sufficient reason to provide in the Convention on the Privileges and

Immunities of the United Nations and in the Headquarters Agreement,
mentioned above, in case of conflict between the Organisation and the

state concerned for advisory opinions of the Court, instead of

stipulating that the case should be submitted to the decision of the

Court.

Jurisdiction in
disputes, between states can be conferred upon the

Court only by treaties to which the states the disputes of which are to

be submitted to the Court, are contracting parties. But some

trusteeship agreements concluded by the Organisation and the state

designated as administering authority contain a provision to the

effect that disputes between the administering authority and another

Member of the United Nations relating to the interpretation or

application of the agreement shall be submitted to the International

Court of Justice.
7 It is evident that such a provision in itself cannot

* Cf. supra, p. 486.
7 Such clauses are contained in the Trusteeship agreements for British Togoland,

British Cameroons, Tanganyika, French Togoland, French Cameroons, Ruanda-
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establish the jurisdiction of the Court in case of a dispute between the

administering authority and another Member ofvthe United Nations.

Such a dispute can be submitted to the Court only with the consent of

the other party. If this party is willing to submit the dispute to the

Court, the administering authority is bound by the trusteeship

agreement to recognise the jurisdiction of the Court, hi this respect
the trusteeship agreement has the character of a treaty in favour of

third states (enfaveur d'Etats
tiers)-.

8

There are some instruments conferring upon the Court or its

President an extrajudicial function, such as appointment of umpires,

presidents of conciliation commissions, and the like. Thus, e.g., the

Agreement between the United Nations and the Swiss Confederation

on the Ariana Site 9 contains the following provision :

ARTICLE 13

Any disputes which may arise with regard to the execution

or interpretation of the present Agreement shall be referred

to a tribunal composeyd of three arbitrators. The United

Nations and the Swiss Federal Council shall each appoint an

arbitrator. The third arbitrator, who will preside over the

tribunal, shall be appointed by the President of the International

Court of Justice.

An agreement between the Netherlands and the Indonesian Republic
of March 2, I947,

1
provides:

The Netherlands Government and the Government of the

Republic shall settle by arbitration any dispute which might
arise from this Agreement, and which cannot be solved by joint
consultation in a conference between the said delegations.

In

this case a chairman of another nationality, with a casting vote,

shall be appointed by mutual consent between the delegations,

Urundi, and Western Samoa. Article 19 of the Trusteeship agreement for

British Togoland reads as follows :

Ifany dispute whatever should arise between the Administering Authority
and another Member of the United Nations relating to the interpretation or

application of the provisions of this Agreement, such dispute, if it cannot be

settled by negotiation or other means, shall be submitted to the International

Court of Justice, provided for in Chapter XIV of the United Nations Charter.

The clauses inserted in the other Trusteeship Agreements mentioned above are more
or less identical. They have been taken over from the Mandates Agreements.

8 At the 1 2th meeting of Subcommittee i of the Fourth Committee during the

discussion of the trusteeship agreement for Western Samoa, the representative of

Australia quite correctly observed with respect to the provision concerned that the

second party to a dispute would not be obligated by the terms of Article 1 6 [of the

the trusteeship agreement] although the contrary seemed to be implied in the text.

(Summary Records of Meetings of Subcommittee i of the Fourth Committee,
November i$ December 10, 1946, p. 87.)

Doc. A/i7, p. 29.
1 International Court ofJustice, Yearbook, 1946-1947, p. 233.



Judicial Settlement of Disputes (The International Court ofJustice) 2 1

or failing this, by the President of the International Court of

Justice.

Article 36, paragraph i, of the Statute, refers to
*

the jurisdiction of

the Court,' which probably means only the competence of the Court

to render judicial decisions. Neither the Charter (in the narrower

sense) nor the Statute contains a provision authorising the Court or its

President to accept other functions conferred upon them by inter-

national agreements or other legal instruments. The constitutionality
of the acceptance of such functions is especially doubtful in case of

agreements or other
legal

instruments not approved by the United

Nations. 2

Article 36, paragraph 2, provides:

The states parties to the present Statute may at any time

declare that they recognise as compulsory ipsofacto and without

special agreement, in relation to any other state accepting the

same obligation, the jurisdiction of the Court in all legal

disputes concerning:

(a) the interpretation of a treaty ;

(6) any question of international law
;

(c) the existence of any fact which, if established, would
constitute a breach of an international obligation ;

(J) the nature or extent of the reparation to be made for

the breach of an international obligation.

The declaration referred to in this paragraph makes a special agreement

by which the dispute is to be brought before the Court, unnecessary.
Under Article 36, paragraph 2, the Court has jurisdiction in a particular
case only when both parties to the dispute have made the declaration

referred to in this paragraph ;
and by this declaration a state recognises

the jurisdiction of the Court only
'

in relation to any other state

accepting the same obligation.
9

The unilateral declaration of one

state together with the unilateral declaration of another constitute an

agreement. This agreement, it is true, has not the character of a
'

special agreement
'

within the meaning ofthe term used in Article 36,

paragraph 2 . But it is a general agreement in so far as the states by
1 '

At the request of the French Government the President of the Court nominated

observers in connection with the plebiscite held in the districts of Tende-Brigue on

the Franco- Italian frontier during October, 1947. The plebiscite was necessary
to determine whether these territories should be attached to France, according to

the terms of the Peace Treaty with
Italy,

since the French Constitution of 1 946

provides that no territory may be added to the Republic without the consent of

the population of the territory concerned.' (United Nations Department of

Public Information, Background Paper 33, February 24, 1948, p. ij.) The

appointment of observers in connection with a plebiscite has nothing to do with

the jurisdiction of the Court as established by the Charter (in the wider sense of

the term); and the President of the Court is not authorised by the Charter to

accept and to exercise such a function in his capacity as organ of the Court on the

basis of the request of the government of a state.
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making the declaration referred to in Article 36, paragraph 2, in

relation to one another, agree to recognise the jurisdiction of the

Court in all
legal disputes, in case one party brings the dispute before

the Court. Hence the jurisdiction of the Court under Article 36,

paragraph 2, is based on a general agreement of the parties to the

dispute, just as under Article 36, paragraph i, states by a treaty may
assume the obligation to refer to the Court certain or all possible

disputes which may arise between them.

No state can be forced into Court against its will. But that does

not mean that a state can be party to a case before the Court only

together with that state (or those states) with which it has either

specially or generally agreed upon referring the case to the Court.

For Articles 62 and 63 of the Statute provide:

ARTICLE 62

1 . Should a state consider that it has an interest of a
legal

nature which -may be affected by the decision in the case, it

may submit a request, to the Court to be permitted to

intervene.

2. It shall be for the Court to decide upon this request.

ARTICLE 63

1 . Whenever the construction of a convention to which

states other than those concerned in the case are parties is in

question, the Registrar shall notify all such states forthwith.

2. Every state so notified has the right to intervene in the

proceedings ;
but if it uses this right,

the construction given

by the judgment will be equally binding upon it.

If the Court grants the request submitted by a state under Article 62,
or if a state uses its right to intervene under Article 63, the state

concerned becomes a party to the pending case although there exists

no special or general agreement between this state and the other

parties to the case.

The jurisdiction which the Court has under Article 36, paragraph 2,

on the basis of the declarations referred to in this provision is not a
'

compulsory
'

jurisdiction in the true sense of the word. In order to

establish true compulsory jurisdiction of the International Court of

Justice, the Statute would have to provide that any member of the

judicial community, party to any case whatever, is obliged to recognise
the jurisdiction of the Court if the other party refers the dispute to

the Court. 3 But it provides only for the possibility
of entering into

3 The Draft Statute proposed by the Committee of Jurists contains two alternatives

with respect to the text of Article 36, one of which accepts the optional clause of

the old Statute ; the other formulates the principle of compulsory jurisdiction. It

runs as follows :

' The Members of the United Nations and States parties to the

present Statute recognise as among themselves the jurisdiction of the Court as
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agreements for the establishment of the jurisdiction of the Court, in

advance and in a general way. It is significant that the provision of

Article 36, paragraph 2, is characterised as
'

optional clause
'

in the

practice of the states and the literature of international law.

The difference between the so-called
'

compulsory
'

jurisdiction
as established by Article 36, paragraph 2, of the Statute and the

provision of a genuine compulsory jurisdiction as formulated above is,

compulsory ipsofacto and without special agreement in any legal dispute
'

(follow

the clauses (a) to (d) of Article 36, paragraph 2). The Report of Rapporteur on

Draft of Statute of an International Court of Justice submitted by the Committee of

Jurists to the Conference at San Francisco contains the statement
'

that the majority
of the Committee was in favour of compulsory jurisdiction, but it has been noted

that, in spite of this predominant sentiment, it did not seem certain, nor even

probable, that all the nations whose participation in the proposed International

Organisation appears to be necessary were now in a position to accept the rule of

compulsory jurisdiction, and that the Dumbarton Oaks Proposals did not seem to

affirm it
; some, while retaining their preferences in this respect, thought that the

counsel of prudence was not to go beyond the procedure of the optional clause

inserted in Article 36, which has opened the way to the progressive adoption, in

less than 10 years, of compulsory jurisdiction by many States which in 1920
refused to subscribe to it. Placed on this basis, the problem was found to assume

a political character, and the Committee thought that it should defer it to the

San Francisco Conference.' (The International Court of Justice. Selected

Documents Relating to the Drafting of the Statute. U.S. Government Printing Office,

Washington, 1946, pp. i24f.)

The subcommittee entrusted with the study of Article 36 of the Statute made
the following declaration (U.N.C.I.O. Doc. 702, IV/i/ss, P- 3):

' The desire to

establish compulsory jurisdiction for the Court prevailed among the majority of

the Subcommittee. However some of these delegates feared that insistence upon
the realisation of that ideal would only impair the possibility of obtaining general
accord to the statute of the Court, as well as to the Charter itself.

' The Summary
Report of the i4th meeting of Committee IV/i (U.N.C.I.O. Doc. 661, IV/i/^o,

pp. 2 and 4) contains the following statements :

' The delegate of China pronounced
himself in favour of giving the Court complete jurisdiction over all

legal disputes.
This would result in decreasing the number of international disputes since mere
threat of being brought before the Court would deter states from plainly illegal

action. The adoption of this principle would present important advantages, and

nothing prejudicial would result, since the only cases which could be brought before

the Court would be within the four categories provided for in Article 6.'
' The

delegate ofthe United Kingdom pointed out that his country had accepted compulsory
jursidiction of the Court by signing sixteen years ago the optional clause, and that

Great Britain was still bound by it. His country was therefore not opposed to

compulsory jurisdiction in principle, but the Committee must discuss the matter

from a practical standpoint. Two countries, whose co-operation is essential, are

not ready to accept compulsory jurisdiction. The same two countries had never

acceded to the Statute of the Permanent Court of International Justice.- They
appear, however, ready to become members of the new Court. If the compulsory
jurisdiction clause is introduced in the Statute, the Statute being a part of the

Charter, the position of these two countries would be very difficult. He pointed
out that the optional clause has been accepted by fifty-six

states and produced

satisfactory results. He thought it wise, therefore, to accept a solution and leave

these two states time to consider the question of compulsory jurisdiction.' The

delegate of France, too, was against compulsory jurisdiction of the Court.
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it is true, only relative. Since the jurisdiction of an international

tribunal can be established only by treaty concluded by the states

to be subjected to the tribunal's jurisdiction, this jurisdiction is

always based on the consent of all parties to the case over which the

tribunal has jurisdiction. But it makes a remarkable difference

whether the Statute of the tribunal obliges directly any party to any

possible dispute to accept the jurisdiction of the tribunal if the other

party to the dispute refers the case to the tribunal, or whether the

Statute as the Statute of the International Court of Justice does only
offers the possibility of establishing agreements the essence ofwhich has

just been characterised.

Paragraph 2 of Article 36 of the new Statute corresponds, on the

whole, to paragraph 2 of Article 36 of the old Statute. Some changes
have been made, but they are of minor importance, excepfthe one

already mentioned: the Statute of the Permanent Court of Inter-

national Justice authorised the states to restrict the jurisdiction of the

Court to the one or the other classes of disputes enumerated in

clauses (a) to (<f); whereas according to the Statute of die Inter-

national Court of Justice, the states, if they make the declaration

referred to in Article 36, paragraph 2, are authorised only to confer

upon the Court jurisdiction in all legal disputes enumerated in

clauses (a) to (J). They are not authorised to make in .their

declaration exceptions from the legal disputes enumerated in

clauses (a) to (J). Paragraph 3 of Article 36 identical with the

corresponding provision of the old Statute allows only to make the

declaration
' on condition of reciprocity on the part of several or

certain states, or for a certain time.' Reservations excluding

categories of disputes which fall within one of the clauses (a) to (J) are

not, or not expressly, permitted. But under the old Statute, declara-

tions have been made containing such reservations. 4 Some of these

declarations are now in force under the new Statute 5 in accordance with

paragraph 5 of Article 36 which runs as follows :

Declarations made under Article 36 of the Statute of the

Permanent Court of International Justice and which are still

4 The Report of the Rapporteur of Committee IV/i (U.N.C.I.O. Doc. 913,
IV/1/74 (*) PP- ii f-) quotes the following statement of the subcommittee's

report :

' The question of reservations calls for an explanation. As is well known,
the article has

consistently been interpreted in the past as allowing states accepting
the jurisdiction of the Court to subject their declarations to reservations. The
subcommittee has considered such interpretation as being henceforth established.

It has therefore been considered unnecessary to modify paragraph 3 in order to make

express reference to the right of the states to make such reservations.'
6
Thus, for instance, the declaration of the United Kingdom which is effective only
with regard to disputes

'

other than: (i) disputes in regard to which the parties
to the dispute have agreed or shall agree to have recourse to some other method
of peaceful settlement; (2) disputes with the government of any other Member of
the League of Nations which is a member of the British Commonwealth of Nations,
all of which disputes shall be settled in such manner as the parties have agreed or
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in force shall be deemed, as between the parties to the present

Statute, to be acceptances of the compulsory jurisdiction of

the International Court of Justice for the period which they
still have to run and in accordance with their terms.

Also declarations recently made under the new Statute contain

reservations excluding legal disputes from the jurisdiction of the

Court, which is not in conformity with Article 36.* Nevertheless,

shall agree; (3) disputes with regard to questions which by international law fall

exclusively within the jurisdiction of the United Kingdom; (4) subject to the

condition that His Majesty's Government reserve the right to require that pro-

ceedings in the Court shall be suspended in respect of any dispute which has been

submitted to and is under consideration by the Council of the League of Nations ;

{$) disputes arising out ofevents occurring at a time when His Majesty's Government
in the United Kingdom were involved in hostilities.

' Or the declaration of Iran

which is effective only
'

with the exception of: (i) disputes relating to the

territorial status of Persia, including those concerning the rights of sovereignty of

Persia over its islands and ports; (2) disputes in regard to which the parties have

agreed or shall agree to have recourse to some other method of peaceful settlement ;

(3) disputes with regard to questions which, by international law, fall exclusively
within the jurisdiction of Persia ; (4) subject to the condition that Persia reserves

the right to require that proceedings in the Court shall be suspended in respect of

any dispute Which has been submitted to the Council of the League of Nations/

(Yearbook, pp. 6i2, 610.)

For instance the declaration of Guatemala, signed on January 27, 194?, effective

until January 27, 1952, under the following conditions:
'

Effective in relation to

any other State accepting the same obligation in all
legal disputes, except the

dispute between England and Guatemala concerning the restoration of the territory
of Belize, which the Government of Guatemala would agree to submit to the

judgment of the Court, if the case were decided ex aequo et bono in accordance with

Article 38, paragraph 2, of the Statute of the Court
'

;
or the declaration of Turkey

signed on May 22, 1947, effective until May 22, 1952, under the conditions:

^Effective without special agreement in relation to any other State accepting the

same obligation in all disputes which will arise in the future concerning: (i) the

interpretation of a treaty; (2) any question of international law; (3) the existence

of any fact, which, if established, would constitute a breach of an international

obligation ; (4) the nature or extent of the reparation to be made for the breach of

an international obligation; with the exception of: (i) situations previous to this

declaration and differences which arise therefrom; (2) disputes for which it may
be possible to apply, directly or indirectly, agreements and conventions concluded

by Turkey providing for a different method of settling disputes
'

;
or the declaration

of France, signed on February 18, 1947, effective until five years after date of

ratification and thereafter until notice of termination, under the conditions:
*
Effective without special agreement in relation to any other State accepting the

same obligation for all disputes which may arise in respect of facts or situations

subsequent to ratification of the present declaration with the exception of:

(i) disputes with regard to which the parties may have agreed or may agree to have

recourse to another form of peaceful settlement ; (2) differences relating to matters

which are essentially within the national jurisdiction as understood by die Govern-

ment of the French Republic
'

;
or the declaration of the United States, signed on

August 14, 1 946, effective until August 14, 1 951 , and thereafter until the expiration
of six months after notice may be given to terminate this declaration under the

conditions :

'

In all legal disputes arising after the date of signature of the declaration,

except : (i) disputes the solution ofwhich the parties shall entrust to other tribunals
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they may be considered to be valid. Since the states are not obliged
to make a declaration under Article 36, paragraph 2, they cannot be

prevented from making a declaration that is more restrictive than

provided for in Article 36. Hence the practical value of the provision

concerning the content of the declaration which may be made under

Article 36, paragraph 2, is problematical.
7

When in a dispute between two states the declaration made by one

of them under Article 36, paragraph 2, contains a reservation which

the declaration made by the other under the same provision does not

contain, the question arises whether this reservation applies also to

the other. The answer depends on the interpretation of the phrase
'

in relation to any other state accepting the same obligation
'

in

paragraph 2 of Article 36. The words
'

the same obligation
'

may
mean : the obligation established by paragraph 2 : to

'

recognise as

compulsory ipso facto and without special agreement . . . the

jurisdiction of the Court.' The declaration made by one state under

Article 36, paragraph 2, is binding upon this state, in conformity with

its content, only in relation to another state which also has made a

declaration under Article 36, paragraph 2; and this declaration is

binding upon the state concerned, in conformity with its content

although this content may differ from the content of the former.

Consequently, if the declaration of one
litigant

contains a reservation

excluding certain disputes, which the declaration of the other does

by virtue of agreements already in existence or which may be concluded in the

future; or (2) disputes with regard to matters which are essentially within the

domestic jurisdiction of the United States of America as determined by the United

States of America; or (3) disputes arising under a multilateral treaty, unless (i) all

parties to the treaty affected by the decision are also parties to the case before the

Court, or (2) the United States of America specifically agrees to jurisdiction.'

(Yearbook, pp. 609, 611, 6i2.)
7 At its 1 1 3th meeting the General Assembly adopted the following resolution :

The General Assembly, Considering that, in virtue of Article i of the

Charter, international disputes should be settled in conformity with the

principles of justice and international law
;

Considering that the International Court of Justice could settle or assist

in settling many disputes ih conformity with these principles if, by the full

application of the provisions of the Charter and of the Statute of the Court,
more frequent use were made of its services

;

i . Draws the attention of the States which have not yet accepted the

compulsory jurisdiction of the Court in accordance with Article 36,

paragraphs 2 and 5, of the Statute, to the desirability of the greatest possible
number of States accepting this jurisdiction with as few reservations as

possible ;

a. Draws the attention of States Members to the advantage of inserting
in conventions and treaties arbitration clauses providing, without prejudice
to Article .9 j of the Charter, for the submission of disputes which may arise

from the interpretation or application of such conventions or treaties,

preferably and as far as possible to the International Court of Justice ;

3. Recommends as a general rule that States should submit their legal

disputes to the International Court of Justice.' (Doc. A/ji9, pp. 103 f.)
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not contain, this reservation applies only to the one, not to the other.

But the phrase
'

in relation to any other state accepting the same

obligation
'

may be interpreted to mean that a declaration made under

Article 36, paragraph 2, is binding upon the state which made the

declaration only in relation to another state which also made a

declaration under Article 36, paragraph 2, and only to the extent the

declaration made by its opponent is binding upon the latter; so that

a reservation made by the one applies also to the other, even if not

contained in its own declaration. This interpretation . has been

accepted by the Permanent Court of International Justice.
8 Under

such circumstances, it is hardly possible to speak of a
'

compulsory
'

jurisdiction of the Court.

Even if recognised as provided for in Article 36, paragraph 2,

without any reservation, the jurisdiction of the Court is still restricted

to a certain class, namely, to legal disputes. Since, as pointed out-,

the
legal

character of a dispute, in spite of the enumeration in para-

graph 2 of Article 36, does not depend on the subject matter to which
the dispute refers but on the norms to be applied to the dispute, a

state even after having made the declaration under Article 36,

paragraph 2 may exclude a dispute concerning one of the enumerated

subjects from the jurisdiction of the Court. For it may justify its

claim or reject its opponent's claim not by rules of existing law but

by principles of justice and thus declare the dispute to be a political

one, not subjected to the jurisdiction of the Court under Article 36,

paragraph 2
;
and if there is in this respect a dispute as to the juris-

diction of the Court, the latter may under Article 36, paragraph 6,

decide in favour of the party which denies its jurisdiction. This is

contrary to the true idea of compulsory jurisdiction under which no
'

political
'

dispute is possible. It is an essential consequence of the

principle of' compulsory jurisdiction that all disputes are to be

considered as legal and justiciable.

Since the Statute of the International Court is according to an

express provision of Article 92 of the Charter
*

an integral part of

the present Charter
'

and the Court according to the same Article

and Article 7 of the Charter the
'

principal judicial organ of the

United Nations,' the provisions of the Statute may be considered to be

provisions of the Charter. Consequently, Article, 36 of the Statute

may be considered as
'

contained in the present . Charter.
'

If so,

Article 2, paragraph 7, of the Charter, refers also to the Statute of the

International Court of Justice. It stipulates :

'

Nothing contained in

the present Charter shall authorise the United Nations to intervene

in matters which are essentially within the domestic jurisdiction of

any state or shall require the Members to submit such matters to

settlement under the present Charter.' There can be little doubt

that the decision of a dispute by the International Court of Justice in

8 Cf. Hudson, op. tit., p. 466.
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accordance with Article 36 of the Statute is
*
settlement under the

present Charter,
'

even if the term
'

Charter
'

is taken in a narrower

sense, not comprising the Statute. For Article 36, paragraph 3, of

the Charter provides that legal disputes should as a general rule be

referred by the parties to the Court. Consequently, a party which

has recognised the jurisdiction of die Court in accordance with

Article 36, paragraph 2, of the Statute, may, in case it considers that

the dispute arises out of a matter which is within its domestic juris-

diction, refuse the jurisdiction of the Court with reference to

Article 2, paragraph 7, of the Charter. A state may even in the

in the declaration made under Article 36, paragraph 2, exclude from

the jurisdiction of the Court disputes arising out of a matter which is

essentially within the domestic jurisdiction of this state. 9 If the

other party does not agree, claiming that the dispute does not arise

out of a matter which is essentially within the domestic jurisdiction of

the opponent, and hence the jurisdiction of the Court is disputed,
Article 36, paragraph 6, of the Statute, applies. According to this

provision, the matter shall be settled by the decision of the Court.

But how shall the Court decide the question as to whether a dispute
arises out of a matter which is

essentially within the domestic juris-

diction of the state claiming such jurisdiction ? One may argue that

Article 36, paragraph 6, confers upon the Court the power to decide

disputes concerning its jurisdiction, and for this purpose the Court

has to apply and, consequently, to interpret Article 2, paragraph 7,

of the Charter. That means that the Court has to determine which

9 Some declarations now in force under Article 36, paragraph 5, as the above-quoted
declarations of the United Kingdom and of Iran, exclude from the jurisdiction of

the Court disputes with regard to questions which by international law fall
'

exclusively
'

within the jurisdiction of the state concerned. This is in conformity
with Article i $, paragraph 8, of the Covenant of the League, which refers to matters

which
'

by international law
'

are
'

solely
'

within the domestic jurisdiction of a

state, whereas Article 2, paragraph 7, of the Charter, refers to matters which are
'

essentially
'

within the domestic jurisdiction of a state. Article 36, paragraph $,

expressly provides that these declarations shall be in force
'

in accordance with

their terms.
'

If such a clause is referred to in a case before the Court by the state

which made the declaration with this reservation, the Court has to decide whether

the matter which the dispute concerns falls, by international law,
'

exclusively
'

not
'

essentially
'

within the jurisdiction of the state concerned.

The provision of Article 36, paragraph $, that the declarations made under the

old Statute which were in force when the new Statute came into force shall be

deemed, as between the parties to the new Statute, to be acceptances of the

compulsory jurisdiction of the new Court
'

in accordance with their terms, '.is if

taken
literally not applicable to the clause of the declaration of the United Kingdom

(and similar declarations in force under Article 36, paragraph $, of the new Statute)

according to which the declaration is effective
'

subject to the condition that His

Majesty's Government reserve the
right to require that proceedings in the Court

shall be suspended in respect of any dispute which has been submitted to and is

under consideration by the Council of the League of Nations.' The wording of

Article 36, paragraph 5, does not allow to interpret this clause to mean that, now,
the Security Council is to be substituted for the Council of the League.
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matters are essentially within the domestic jurisdiction of a state, and

the parties to the case are bound by this decision. But one may also

argue: Since Article 2, paragraph 7, does not confer upon an organ
of the United Nations the power to determine what matters are

essentially within the domestic jurisdiction of a state, only the state

concerned is authorised to decide this question, and that, consequently,
the Court has to decide the dispute concerning its jurisdiction in

favour of the party which claims the dispute to arise out of a matter

which is essentially within its domestic jurisdiction. This inter-

pretation is at the basis of the declarations made by France and the

United States under Article 36, paragraph 2, of the Statute. These

declarations exclude from the jurisdiction of the Court all disputes
with regard to matters which are essentially within the domestic

jurisdiction of France and 'the United States respectively,
*

as under-

stood by the Government of the French Republic
'

and
'

as determined

by the United States of America.' l This interpretation of Article 36
of the Statute in connection with Article 2, paragraph 7, of the

Charter, implies that a party to a dispute before the Court, in spite of

its declaration to recognise as
'

compulsory
'

the jurisdiction of the

Court in all legal matters, may withdraw any such dispute from the

jurisdiction of the Court by declaring it as regarding a matter which
is essentially within its domestic jurisdiction; which is just the

contrary of compulsory jurisdiction.

If the parties to a multilateral treaty are parties to the Statute of

the International Court of Justice and have made a declaration under

Article 36, paragraph 2, of the Statute, recognising as compulsory
the jurisdiction of the Court, the question may arise whether any of

them is entitled to bring any violation of the treaty by another party
as a

'

case
'

before the Court by a unilateral application in conformity
with Article 40, paragraph i

,
of the Statute, even if no direct interest

of the applicant party is violated. If, for instance, a state party to the

Convention on Genocide has failed to fulfil its obligation under

Article s to enact the necessary legislation to give effect to the

provisions of the Convention, may any other party to the Convention

bring this case before the Court, provided that both have made a

declaration under Article 36, paragraph 2 ? The question may be

answered in the affirmative. Neither Article 36, nor Article 40, of

the Statute, provide that a party may bring a case before the Court

only if a direct interest has been violated by the other party. Any
party to a multilateral treaty may be considered to be interested in the

fulfilment by all other contracting parties of the obligations imposed

upon them by the treaty. The existence of this interest is proved by
the fact that the party concerned entered into the multilateral treaty.

By concluding a treaty, whether bilateral or multilateral, each

contracting party promises to all the others to fulfil the
obligations

1 Cf. supra, pp. $1$ f.

K.
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established by the treaty. Consequently each contracting party may
claim the fulfilment of these obligations on the part of all the others.

Article 63 of the Statute recognises the legal interest which any party
to a multilateral treaty has in the construction ofthat treaty. Article 3 6 ,

paragraph i, and Article 40, paragraph i, do not even require that the

case have the character of a
'

dispute
'

between the state which brings
the case before the Court and the state against which the proceedings
of the Court are to be instituted. Article 36, paragraph 2, it is true,

refers to legal
'

disputes.' But a dispute between two parties to a

multilateral treaty exists already if one party asks the other to fulfil its

obligations
under the treaty and the other party refuses to comply or

denies to have failed to fulfil its obligations

In its declaration made under Article 36, paragraph 2, the United

States excluded jurisdiction of the Court in
'

disputes arising under a

multilateral treaty, unless (i) all parties to the treaty affected by the

decision are also parties to the case before the Court, or (2) the

United States of America specially agrees to jurisdiction.' This

formula is not very clear. The words
'

affected by the decision
'

probably mean : affected by the decision of the Court. But do they
refer to

'

all parties
'

or to
'

the treaty
'

? They probably refer to
'

all parties.'
But the question as to which parties are affected by

the decision of the Court can be answered only after the Court has

assumed and exercised jurisdiction in the dispute concerned. The

phrase is probably modelled after Article 62, paragraph i, of the

Statute, referring to
'

an interest of a legal nature which may be

affected by the decision in the case,' and hence means: all parties
to the multilateral treaty which may be affected by the decision of the

Court are also parties to the case before the Court. Taken
literally,

this clause authorises the United States, if a party to a multilateral

treaty, in spite of its declaration under Article 36, paragraph 2, to

refuse to appear before the Court in case another party to the treaty,
which also made a declaration under Article 36, paragraph 2, brings a

dispute before the Court which arises out of its contention that the

United States has violated its obligations under the treaty, if not all

other parties to this treaty which may be affected by the decision of the

Court are parties to the case. It is upon the United States to decide

which parties to the treaties may be affected by the decision of the

Court; and the United States, with reference to Article 63 of the.

Statute, may very well maintain that all parties to the multilateral

treaty may be affected by the decision. That means that the Court
will hardly have jurisdiction under Article 36, paragraph 2, in a

dispute to which the United States is a party in case the dispute has

arisen under a multilateral treaty and the United States does not

specially agree to the jurisdiction of the Court.

The situation is different if the multilateral treaty contains a

provision to the effect that disputes between the contracting parties
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relating to the interpretation, application or fulfilment of the treaty
shall be submitted to the International Court of Justice at the request
of any of the parties to the dispute;, a provision which, for instance,

the Convention on Genocide actually contains in Article 9. If under

a multilateral treaty containing such a clause a dispute arises in which

one party to the treaty asserts that another party has violated the

treaty and if one of these parties refers the dispute to the Court, the

other is obliged to recognise its jurisdiction, whether the parties
have or have not made declarations under Article 36, paragraph 2.

. THE LAW TO BE APPLIED BY THE COURT

It is an essential characteristic of an international tribunal that it has

to apply existing international law to the dispute submitted to it.

unless the treaty by which the tribunal is established authorises it t;>

apply other norms, such as rules of justice or equity, or the like.

Article 3 8 of the Statute stipulates :

1. The Court, whose function is to decide in accordance

with international law such disputes as are submitted to it,

shall apply :

(a) international conventions, whether general or

particular, establishing rules expressly recognised by the

contesting states
;

(6) international custom, as evidence of a general

practice accepted as law;

(c) the general principles of law recognised by
civilised nations

;

(c/) subject to the provisions of Article 59 [restricting
the binding force of the decision to the case at hand],

judicial decisions and the teachings of the most highly

qualified publicists of the various nations, as subsidiary
means for the determination of rules of law.

2, This provision shall not prejudice the power of the

Court to decide a case ex aequo et bono, if the parties agree
thereto.

The provision of Article 38, paragraph i which does not appear in

the corresponding Article of the Statute of the Permanent Court of

International Justice that it is the function of the Court to decide

the disputes submitted to it
'

in accordance with international law,
' a

8 The Report of the Rapporteur of Committee IV/i (U.N.C.I.O, Doc. 913,

IV/i/74 (') P- I2
)
contains the following statement:

' The First Committee has

adopted an addition to be inserted in the introductory phrase of this article referring
to the function of the Court to decide disputes submitted to it in accordance with

international law. The lacuna in the old Statute with reference to this point did

not prevent the Permanent Court of International Justice from regarding itself as

an organ of international law; but the addition will accentuate that character of

the new Court.'

34(2)
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is probably superfluous ;
but it does no harm. There is certainly no

objection to paragraph 2 of Article 38, authorising the Court
'

to

decide a case ex aequo et bono, if the parties agree thereto.' It is,

however, very doubtful whether the treaty establishing the Court

should indicate the various components of which international law

consists and define these components. This is exactly what para-

graph i of Article 38 of the new Statute tries to do. In this respect
it follows the old Statute. Whereas, however, the old Statute simply

says:
' The Court shall apply . . . ', the new Statute states:

' The

Court, whose function is to decide in accordance with international

law such disputes as are submitted to it, shall apply . . . Thus it

is expressly declared that the following intends to be an authentic

enumeration of the various components of existing international law

to be applied by the Court. This enumeration, however, is

problematical.

Only the norms referred to in clauses (a), (b) and (c), may be

considered as parts of international law. The '

judicial decisions and

the teachings of the most highly qualified publicists of the various

nations,' referred to in clause (df) are not parts of the international

law to be applied by the Court, in the same sense as the rules referred

to in clauses (a), (b) and (c). These
'

judicial decisions
'

and
'

teachings
'

are as clause (cf) expressly says merely subsidiary
means for the determination of the rules of law referred to in

clauses (a), (b) and (c). The rules of law determined in this way are

included in the rules of law referred to in clauses (a), (b) and (c). It

is doubtful whether by the enumeration of Article 38, paragraph i,

an order of successive application is established
;

s in any case there is

no reason to give these
'

judicial decisions
'

and
'

teachings
'

the

fourth place. Since the Court has to apply the rules of international

law it will, if it thinks necessary, use
*

judicial decisions
'

and
*

teachings
'

as means to determine the rules oflaw which it is authorised

to apply, in the first as well as in the second and the third place ;
and

the. Court will use not only these but also other means to determine

the rules oflaw to be applied by it even if clause (<f)
were not stipulated.

Clause (d) is incomplete and superfluous.
The formulation of clause (a) is evidently too narrow. If, for

instance, a territorial dispute arises out of a treaty of cession and if

the Court has to apply this treaty, no
*

rule,' that is to say,
no general

norm, can be applied as clause (a) prescribes, since treaties of cession

do not establish
*

rules
'

expressly recognised by the contesting

parties ; they stipulate only the concrete obligation of one state to

8 The Summary Report of the jth meeting of Committee IV/i (U.N.C.I.O. Doc. 240,

IV/i/ij, p. 2) contains the following statement referring to Article 38: 'It was

questioned whether this Article, enumerating the sources of law to be applied by
the Court, intends also to stipulate the order in which they are to be resorted to.

The two observers for the Permanent Court of International Justice invited by the

Chairman to comment, agreed that it did not.'
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withdraw from a definite territory and the concrete right of another

state to occupy this territory.

If an international convention establishes
*

rules,' that is to say,

general norms, these rules are binding only upon the contracting

parties to the convention; and the Court can apply such convention

to the contesting states only if they are parties to the convention.

In concluding a convention a state does more than
'

recognise
'

the

rules established by the convention; it participates in their creation.

Hence the
legally decisive fact as to the applicability of a convention

is not that the contesting states have expressly recognised the rules

established by the convention, but the fact that the contesting states

are contracting parties to the convention. What clause (a) of

Article 3 8 stipulates is simply that the Court shall apply treaties which

impose duties and confer rights upon the contesting states.

The wording of clause (fc) too, is unsatisfactory. It is not possible
to apply

'

international custom,' since
'

custom
'

is a habitual or
usual course of action, and the course of action cannot be applied to

a case. What is applicable to a dispute is a legal norm created by
custom, a norm of customary international law. Since custom is

itself a qualified practice of the states, custom can hardly be the
*

evidence
'

of a practice. According to a certain doctrine, custom
in not a law-creating fact but only evidence of a pre-existing rule of

law created in another, more or less mysterious, way. It was probably
this doctrine : that custom is only evidence of a rule of law not

evidence of a
'

practice
'

which is at the basis of the formula used

in clause (fc) of Article 38, paragraph i. The doctrine is most

questionable and by no means generally accepted. As a mere theore-

tical statement it should not be inserted into the text of a
legal

instrument. What clause (b) actually stipulates is simply that the

Court shall apply customary international law.

Regarding clause (c), it is doubtful whether such a thing as
'

general principles of law recognised by civilised nations
'

exists at

all. It is not very likely that the fundamental antagonism which

nowadays separates the civilised nations in the political as well as

economic field, should not extend to the field of law. Besides, it is

not clear whether the general principles referred to in clause (c) mu$t
be recognised by all, and if not by all, by how many civilised nations,

in order to be applicable by the Court. It is more than doubtful

whether such rules, if they exist, are part of international law, as it

is presupposed according to the first sentence of Article 3 8 . Clause (c)

certainly confers upon the Court a good deal of discretion to decide

all the questions which the vague formula of this clause leaves open ;

in particular the question how the Court shall decide a case, when a

rule which the Court considers to be a
*

general principle of law

recognised by civilised nations
'

is in conflict with a rule of customary
or contractual international law referring to the case. According to

the wording of Article 38, the Court has the choice between them.
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It seems that clause (c) is supposed to be applied when neither a norm
of customary nor of contractual international law (clauses (a) and (6) )

is applicable to the case at hand, and there exists a general principle
of law which refers to the case. Such a situation, however, is not

possible. International law as actually composed of the norms of

customary and contractual law, is logically always applicable to a

concrete case. But the logically possible application may be, in

the opinion of the law-applying authority, politically not satisfactory.

Hence clause (c) may easily be interpreted to confer upon the Court

the power to apply, instead of customary or contractual international

law, a norm which the Court considers to be a
'

general principle of

law recognised by civilised nations,' if the Court deems this principle
more satisfactory than the existing customary and contractual

international law. Since the principle of aequo et bono is a principle

recognised in some legal systems as a part of positive law, Article 38,

paragraph i, clause (c), may endanger the application of Article 38,

paragraph 2, which requires the consent of the parties to the

application of the bonum et aequum principle.

All these difficulties could have been avoided if the Statute had

provided that the Court should apply existing international law unless

the contesting parties agree that the case shall be decided ex aequo et

bono, leaving it to the Court to determine which rules are inter-

national law and in what successive order they are to be applied. The
transfer without change of Article 38, paragraph i, clauses (a) to (d),

of the old into the new Statute is no improvement of the Court's

jurisdiction.

6. THE PROCEDURE OF THE COURT
The procedure of the Court is regulated in exactly the same manner
as that of the Permanent Court of International Justice, which has

proved to be quite satisfactory. In the following only some of the

principles shall be discussed.

Article 40, paragraph i, of the Statute, provides:

Cases are brought before the Court, as the case may be,

either by the notification of the special agreement or by a

written application addressed to the Registrar.
In either case

the subject of the dispute and the parties shall be indicated.

It is not very clear when a case is to be brought before the Court
'

by
the notification of the special agreement

'

and when '

by a written

application addressed to the Registrar.
'

The most plausible interpre-
tation seems to be that when the jurisdiction of the Court is based on
a special agreement, and that is the case where there is no

' com-

pulsory
'

jurisdiction within the meaning of Article 36, paragraph 2,

of the Statute, the case must be brought before the Court by the

notification of the special agreement ; whereas when the Court has

compulsory jurisdiction and consequently no special agreement is

necessary according to Article 36, paragraph 2, the case may be
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brought before the Court by one of the parties to the case,
the other being obliged to recognize the jurisdiction of the Court
in accordance with its declaration made under Article 36, paragraph 2.

But an interpretation is not excluded according to which a case may
be brought before the Court by a written application also when no

compulsory jurisdiction of the Court within the meaning of Article 36,

paragraph 2, is established. Article 32, paragraphs i and 2, of the

Rules of the Court provide :

1 . When a case is brought before the Court by means of a

special agreement, Article 40, paragraph i, of the Statute, shall

apply.

2. When a case is brought before the Court by means of

an application, the application must, as laid down in Article 40,

paragraph i
,
of the Statute, indicate the party making it, the

party against whom the claim is brought and the subject of the

dispute. It must also, as far as possible, specify the provision
on which the applicant founds the jurisdiction of the Court,
state the precise nature of the claim and give a succinct

statement of the facts and grounds on which the claim is based,

these facts and grounds being developed in the Memorial, to

which the evidence will be annexed.

The wording of paragraph i of this Article is not quite consistent with

Article 40, paragraph i, of the Statute. According to the latter,

cases are brought before the Court not, as Article 32, paragraph i, of

the Rules provides
'

by means of a special agreement,' but
'

by the

notification of the special agreement '; and Article 40, paragraph i,

of the Statute, applies not only when a case is brought before the

Court by the notification of the special agreement, but also when a

case is brought before the Court by a written application. But the

meaning of Article 32, paragraph i, of the Rules, is: when the

jurisdiction of the Court is based on a special agreement, Article 40,

paragraph i, of the Statute, shall apply. Then, Article 40, para-

graph i
,

is interpreted to mean that the case may be brought before

the Court either by the notification of the special agreement or by a

written application, when its jurisdiction is based on a special agreement.
That Article 32 of the Rules presupposes the interpretation of

Article 40, paragraph i, of the Statute, according to which a case may
be brought before the Court by a written application not only when

compulsory jurisdiction of the Court within the meaning of Article 36,

paragraph 2
,
is established, may follow from the provision of Article 3 2 ,

paragraph 2, of the Rules, that the application must
'

as far as possible,

specify the provision on which the applicant founds the jurisdiction

of the Court.' If the case could be brought before the Court by a

written application only when compulsory jurisdiction within the

meaning of Article 36, paragraph 2, of the Statute, is established, the

applicant could found the jurisdiction of the Court only on the

declarations made by the parties to the case under Article 36,
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paragraph 2, of the Statute. The question as to the way in which a

case is to be brought before the Court refers to one of the most

important stages in the judicial procedure. It can hardly be denied

that neither the Statute nor the Rules contain a clear answer to this

question.
*

4 The Corfu Channel case was brought before the Court by the Government of the

United Kingdom by a written application as a case of compulsory jurisdiction. In

its letter of July 2, 1947, the Albanian Government declared that
'

in the absence of

an acceptance by Albania of Article 36 of the Court's Statute or of any other

instrument of international law whereby the Albanian Government might have

accepted the compulsory jurisdiction of die Court, the Government of the United

Kingdom was not entitled to refer this dispute to the Court by unilateral application.
'

But in its decision on the preliminary objection of the Albanian Government the

Court stated :

The Albanian contention that the Application cannot be entertained

because it has been filed contrary to the provisions of Article 40, paragraph i
,

and of Article 36, paragraph i, of the Court's Statute, is essentially founded

on the assumption that the institution of proceedings by application is only

possible where compulsory jurisdiction exists and that, where it does not,

proceedings can only be instituted by special agreement. This is a mere
assertion which is not justified by either of the texts cited. Article 32,

paragraph 2, of the Rules does not require the Applicant, as an absolute

necessity, but only
"

as far as possible," to specify in the application the

provision on which he founds the jurisdiction of the Court. It clearly

implies, both by its actual terms and by the reasons underlying it, that the

institution of proceedings by application is not exclusively reserved for the

domain of compulsory jurisdiction. In submitting the case by means of an

Application, the Government of the United Kingdom gave the Albanian

Government the opportunity of accepting the jurisdiction of the Court.

This acceptance was given in the Albanian Government's letter of July 2,

1947. Besides, separate action of this kind was in keeping with the

respective positions of the parties in proceedings where there is in fact a

claimant, the United Kingdom, and a defendant, Albania.

Furthermore, there is nothing to prevent the acceptance of jurisdiction,
as in the present case, from being effected by two separate and successive

acts, instead of jointly and beforehand by a special agreement. As the

Permanent Court of International Justice has said in its Judgment No. 12,
of April 26, 1928, p. 23:

" The acceptance by a State of the Court's

jurisdiction in a particular case is not, under the Statute, subordinated to the

observance of certain forms, such as, for instance, the previous conclusion

of a special agreement." The Security Council's recommendation has been
relied upon to support opposite conclusions. But, in the first place, though
this recommendation

clearly indicates that the bringing of the case before

the Court required action on the part of the parties, it does not specify that

this action must be taken
jointly, and, in the second place, the method of

submitting the case to the Court is regulated by the texts governing the

working of the Court as was pointed out by the Security Council in its

recommendation. The Court cannot therefore hold to be irregular a

proceeding which is not precluded by any provision in these texts. (Cf.
International Law

Quarterly, Vol. II (1948), pp. 7 $ f.)

The
proceeding by which a dispute between a party to the Statute and a state

not a party to the Statute is brought before the Court in conformity with Article 40,

paragraph i
, of the Statute, is possible only after the state not a party to the Statute

has made the declaration, which, in accordance with Article 35, paragraph 2, of the
Statute and the resolution of the Security Council of October i$, 1946, is required
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As the Charter, in its Article 40, provides for provisional
measures to be taken by the Security Council, the Statute stipulates
in Article 41 :

1. The Court shall have the power to indicate, if it

considers that circumstances so require, any provisional
measures which ought to be taken to preserve the respective

rights of either party.
2. Pending the final decision, notice of the measures

suggested shall forthwith be given to the parties and to the

Security Council.

in order that this state may appear before the Court. Article 36 of the Rules of

Court provides in this respect:
When a State which is not a party to the Statute is admitted by the

Security Council', in pursuance of Article 35 of the Statute, to appear before

the Court, it shall
satisfy the Court that it has complied with any conditions

that may have been prescribed for its admission: the document which

evidences this compliance shall be filed in the Registry at the same time a

the notification of the appointment of the agent.
In the Corfu Channel case, the Government of the United Kingdom submitted

its dispute with Albania, not a party to the Statute, to the Court by an application
dated May 1 3, 1947, and filed in the Registry of the Court on May 22, 1947, before

Albania made the declaration required by Article 3 j, paragraph 2
,
and the resolution

of the Security Council implementing this provision. As a matter of fact, Albania

never made such a formal declaration. It only declared, in a letter dated July 2,

'947. filed in the Registry of the Court on July 23, 1947, to be prepared
'

to appear
before the Court

'

notwithstanding
'

the irregularity in the action taken by the

government of the United Kingdom
'

which in the opinion of the Albanian

Government consisted in having brought the case before the Cour'. by a written

application instead of by the notification of a special agreement. The Albanian

Government emphasised
'

that its acceptance of the Court's jurisdiction for this

case cannot constitute a precedent for the future.' On July 31, 1947, the

President of the Court, as the Court was not
sitting,

made an Order in which it was
stated inter alia :

'

. . . having regard to the Resolution of the Security Council

of April 9, 1947 [by which the Council recommended that the parties should refer

the dispute to the Court] the said note of the Albanian Government [of July 2, 1947]

may be regarded as constituting the document mentioned in Article 36 of the Rules

of Court.' (Ibid., pp. 71 f.) It is very doubtful whether Albania s declaration to

be prepared to appear before the Court and to accept its jurisdiction for this case,

made in a letter the purpose of which was not to fulfil the condition laid down in

Article 3 j, paragraph 2, and the resolution of the Security Council of October i j,

1946, but to present an objection against the way in which the United Kingdom had

brought the case before the Court, can be considered as the fulfilment of the

condition under which the Court is open to a state not a party to the Statute. In

his separate opinion, the national judge chosen by Albania in accordance with

Article 31, paragraph 2, of the Statute, stated quite correctly with reference to the

resolution of the Council of the League of Nations of May 17, 1922, and the

resolution of the Security Council of October i j, 1 946 :

'

According to these

resolutions, the acceptance of the jurisdiction of the Court is a preliminary ccndition

to be able to appear before the Court. By this act (declaration) the competence
of the Court is not of course yet established. The condition for the establishment

of the competence of the Court is a special agreement (comprotnis) or the acceptance
of the compulsory jurisdiction in treaties or conventions (Article 36 (i) and 36 (2)

of the Statute).' (Ibid., pp. 86 f.)
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This
'

power
'

of the Court is not very clearly defined. The Court is

not authorised to
'

take
'

or to
'

order,' but only to
'

indicate
'

provisional measures
'

which ought to be taken.' Paragraph 2 speaks

only of measures
'

suggested.'
5 This wording makes it difficult to

interpret Article 41 to mean that the Court may impose upon the

contesting parties the obligation to comply with provisional measures

ordered by the Court

Other procedural provisions of the Statute are :

*

The full Court shall sit except when it is expressly provided
otherwise in the present Statute.' 'A quorum of nine judges shall

suffice to constitute the Court.' (Article 2.)
'

All questions shall

be decided by a majority of the judges present. In the event of an

equality of votes, the President or the judge who acts in his place shall

have a casting vote.' (Article $$.)
'

The judgment is final and

without appeal. In the event of dispute as to the meaning or scope
of the judgment, the Court shall construe it upon the request of any

party.' (Article 60.) According to Article 61, revision of a

judgment is possible only when some fact is discovered
'

of such a

nature as to be a decisive^ factor, which fact was, when the judgment
was given, unknown to the Court and also to the party claiming

revision, always provided that such ignorance was not due to negli-

gence.'
'

The official languages of the Court shall be French and

English.' (Article 39.)
'

The procedure shall consist of two parts:
written and oral. The written proceedings shall consist of the

communication to the Court and to the parties of memorials, counter-

memorials and, if necessary, replies ;
also all papers and documents

in support.'
'

The oral proceedings shall consist of the hearing by
the Court of witnesses, experts, agents, counsel, and advocates.'

(Article 43.)
'

The hearing in Court shall be public, unless the

Court shall decide otherwise, or unless the parties demand that the

public be not admitted.' (Article 46.) But:
' The deliberations of

the Court shall take place in private and remain secret.' (Article ^4,

paragraph 3.)
'

The Court may, at any time, entrust any individual,

body, bureau, commission, or other organisation that it may select,

with the task of
carrying out an enquiry or giving an expert opinion.'

(Article o.) The Court is not bound by any rule regulating the

means or the valuation of evidence. In case one of the parties does

not appear before the Court or fails to defend its case, the other

party may, according to Article 53,
*

call upon the Court to decide
in favour of its claim

'

;
the Court, however,

'

must, before doing so

satisfy itself, not only that it has jurisdiction . . . but also that the

claim is well founded in fact and law.
'

5 In the French, Spanish and Chinese texts of Article 41 of the Statute the term

meaning
'

indicate
'

as used in paragraph i is also used in paragraph 2. Only the
Russian text completely conforms with'the English text.
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7. EXECUTION OF JUDICIAL DECISIONS

The Statute does not contain a provision guaranteeing the execution

of the decisions of the Court against a recalcitrant state. But

Article 94, paragraph 2
,
of the Charter, provides :

If any party to a case fails to perform the obligations
incumbent upon it under a judgment rendered by the Court,
the other party may have recourse to the Security Council,

which may, if it deems necessary, make recommendations or

decide upon measures to be taken to give effect to the

judgment.
This provision does not refer as the analogous provision of Article 1 3 ,

paragraph 4, of the Covenant,
6 does to decisions of any international

tribunal, but only to judgments of the International Court of Justice.

It does not impose upon the Security Council the obligation to enforce

the judgments of the Court against recalcitrant parties. It provides
for a procedure of appeal in case of non-compliance with the judgment
of the Court and makes the action of the Security Council to be taken

as the result of the procedure dependent upon the Council's discretion

by authorising this body to choose between two different actions:

either to make recommendations or to decide upon measures to be

taken to give effect to the judgment of the Court.

In case the Security Council chooses to make recommendations,
it may recommend to comply with the judgment of the Court. But

in making a recommendation under Article 94, paragraph 2, the

Security Council is not bound to conform with the judgment of the

Court with which the party concerned did not comply. The wording
of Article 94, paragraph 2, it is true, allows an interpretation

according to which not only the word '

decide,' but also the words
'

make recommendations
'

refer to the words
'

upon measuies to be

taken to give effect to the judgment.' But the other interpretation,

according to which the Security Council has the choice between any
kind of recommendation and a decision to give effect to the judgment
of the Court, is not only possible but, grammatically, more adequate.
In accordance with this interpretation, the Security Council may
recommend a solution of the dispute totally different from that

decided by the Court. 7 If Article 2 of the Charter is interpreted to

6 Article 13, paragraph 4, of the Covenant of the League of Nations, runs as follows:

The Members of the League agree that they will carry out in full good
faith any award or decision that may be rendered, and that they will not

resort to war against a Member of the League which complies therewith.

In the event ofany failure to carry out such an award or decision, the Council

shall propose what steps should be taken to give effect thereto.

7 At the Hearings (p. 288) a Senator asked with reference to Article 94:
'

If the

matter is referred to the Council, the Council is not limited in its method of

enforcement or adjustment to anything that happened in the Court, but it would

have the same power, within the scope of its authority, that it would have had if

the case had
originally been brought before the Council.' Whereupon the
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apply to recommendations of the Security Council, recourse to the

Security Council under Article 94, paragraph 2, has the effect of an

appeal to a higher authority. Even if it is assumed that recommendations

made by the Security Council are not binding upon the parties, a

recourse under Article 94, paragraph 2, may have the effect of an

appeal. For the Council may consider non-compliance with a

recommendation made under Article 94, paragraph 2, a threat to the

peace and take enforcement action under Article 39 against the state

which does not comply with the Council's recommendation. That

means that the Security Council may enforce its recommendation

instead of enforcing the Court's judgment. Article 94, paragraph 2,

confers upon the Security Council the power to substitute its recom-

mendation for the Court's judgment. This means, further, that the

obligation imposed upon the Members by Article 94, paragraph i
,
and

by the Statute of the Court: to comply with the decisions of the

Court, may be restricted by application of Article 94, paragraph 2.

representative ofthe Department of State answered :

'

I think that is right, Senator.
'

Then the Senator asked :

'

So it would not be limited in any way in its jurisdiction
to adjust it merely because it had gone to the Court and one of the parties had

refused to abide by the decision ?' Answer :

'

I think it would have to be considered

as a case coming to the Council.' Then another Senator asked (p. 189): 'Is this

not true : That in all matters considered and acted upon by the Council, no matter

what those matters may have received by some other organisation or some branch

of this organisation, the treatment by the Security Council is always de novo, so to

speak ? In other words, it never acts on an appeal or passes judgment on what some
other organisation has done

; it acts de novo on what has originated in the Council ?'

Whereupon the representative of the State Department answered :

'

That is
right.

'

Then a third Senator asked (p. 286): 'Is the Security Council the sheriff of the

Court ?' Whereupon the representative of the State Department answered :

'

I

think the explanation of this paragraph [Article 94, paragraph 2] is that when the

Court has rendered a judgment and one of the parties refuses to accept it, then the

dispute becomes political rather than legal. It is as a political dispute that the

matter is referred to the Security Council. The Security Council then acts not as

a judicial body, because the judicial body has already acted, but in its capacity as a

political body in a dispute which is a political dispute or in a situation which is a

political situation.' That means that the Council in making recommendations
under Article 94 is not bound to conform with the decision of the Court.

It may be doubted whether this was the intention of those who suggested at the

San Francisco Conference to insert the provision of Article 94, paragraph 2, into

the text of the Charter. The Summary Report of the 2oth meeting of Com-
mittee IV/i (U.N.C.I.O. Doc. 864, IV/i/7i, pp. 2 f.) contains the following
statement :

' An addition to Chapter VII offered by Cuba (U.N.C.I.O. WD 187)

provided that if a state should fail to comply with a decision of the Court, the

Security Council should make recommendations or decide on the necessary measures
for enforcement. In support of the proposal it was argued that the principle of

respect for judgments of the Court was of highest importance to the new inter-

national order and ought to be expressly implemented by the Charter, that the

Committee of Jurists in Washington had called attention to the problem and noted
that it should be dealt with in the Charter, and that the Covenant of the League of

Nations had contained a similar provision in paragraph 4 of Article 13.' If the

intention was to guarantee
'

respect for judgments of the Court,' this intention

was
certainly not

satisfactorily expressed by the wording of Article 94, paragraph 2 .
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By having recourse to the Security Council under Article 94, para-

graph 2, the party places the Court under the control of the Council.

Since under the Charter self-help (except in case of an armed attack

as self-defence) is prohibited, non-compliance with tjie Court's

judgment may compel tl\e other party to have recourse to the Security
Council under Article 94, paragraph 2. Such recourse may have the

effect of transforming a legal dispute, decided by the Court in

accordance with existing law, into an issue to be settled anew by the

Council according to political principles.

Recommendations or other decisions under Article 94, para-

graph 2
, require a majority of seven members including the votes of

the permanent members. In case the party which does not comply
with the decision of the Court is a member of the Security Council

and the other party, not a member of the Council, has recourse to the

Council under Article 94, paragraph 2, the party which is a member

(and which has violated the obligation incumbent upon it under the

judgment rendered by the Court) is not excluded from voting in the

decision by which the Council makes a recommendation for the

settlement of the dispute brought before it under Article 94, para-

graph 2. The second sentence of Article 27, paragraph 3, does not

apply to decisions of the Security Council taken under Article 94,

paragraph 2. But the party which is not a member of the Council

and whose right under the judgment of the Court has been openly
violated, is excluded from voting. For under Article 32 it can be

invited to participate in the discussion of the Security Council only
*

without vote.' If the other party is a permanent member of the

Security Council it can even prevent, by its veto, any recommendation

of the Security Council not favourable to it.

In case the Security Council decides to give effect to the judgment
of the Court, it has again a choice between two kinds of action

;
it

may take enforcement measures or measures which have not this

character. If the Council decides to take enforcement measures to

give effect to the judgment of the Court, the question arises whether

the Council can take enforcement measures other than those determined

in Chapter VII of the Charter. Although an affirmative answer to this

question is not excluded by the wording of Article 94, paragraph 2, it

is more plausible to assume that a judgment of the Court can be

enforced only by measures taken under Article 41 or 42 . The Charter

does not provide for other enforcement measures to be taken by the

Security Council. If this interpretation is accepted, the question
arises whether the Security Council can take enforcement measures

to give effect to a judgment of the Court without applying Article 39,

that is to say, without determining that the non-compliance with the

judgment constitutes a threat to, or breach of, the peace. In view of

the fact that the Charter, in the case of non-compliance with a judgment
of the Court, institutes a procedure of appeal, it is hardly possible to
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consider such non-compliance as a threat to, or breach of, the peace.
It is certainly not a threat or use of force constituting a violation of the

obligation established in Article 2, paragraph 4. Article 94, para-

graph 2, does not refer to Article 39. The Council is authorised to

give effect to a judgment of the Court
'

if it deems necessary,
'

that is

to say,
whenever the Council deems necessary to enforce a judgment

of' the Court against
a recalcitrant party. Hence it is possible to

interpret Article 94, paragraph 2, to mean that the Security Council

may take enforcement measures to give effect to the judgment of the

Court without determining under Article 3 9 that the non-compliance
with the judgment of the Court constitutes a threat to, or breach of,

the peace. That the Security Council may make recommendations

under Article 94, paragraph 2, without applying Article 39, results

from the fact that Article 94, paragraph 2, expressly authorises the

Council to this effect. Only if the Security Council considers that

non-compliance of a party with the judgment of the Court constitutes

a threat to, or breach of, the peace, Article 39 applies; and in this

case and only in this case the Security Council may make recom-

mendations or take enforcement action without being invoked by a

party, and even if invoked by a party, not necessarily for the purpose
of giving effect to the judgment of the Court, but in conformity with

Article 39
'

to maintain or restore international peace and security .

' 8

Under Article 39, the Security Council may take enforcement action

not only in case of non-compliance with a judgment of the International

Court of Justice, but also in case of non-compliance with any other

decision of the Court. *

As to the enforcement measures to be taken under Article 94,

paragraph 2, the measures determined in Article 41 of the Charter

come into consideration. Article 41 authorises the Security Council

to take enforcement measures not involving the use of armed force
'

to give effect to its decisions.' This may be interpreted to mean:
to give effect not only to a decision taken under Article 39. But it is

doubtful whether the Security Council may take enforcement measures

involving the use of armed force without applying Article 39. For

Article 42 provides that these enforcement measures must be taken
'

to maintain or restore international peace and security.' This is

the formula used in Article 39.

If it is assumed that the Security Council can take no other

enforcement measures but those determined in Articles 41 and 42,

8 If this interpretation is accepted, there exists in this respect a difference between
enforcement measures taken under Article 94, paragraph 2, to give effect to a

judgment of the Court, and an enforcement action taken under Article $i by the

Security Council, to restore peace broken by an armed attack. Action under
Article 51 must be taken by the Security Council in conformity with Article 39.
Cf. infra, p. 80 1.

Cf. Infra, pp. 7 l4 ff.
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and that Article 42 as well as Article 41 can be applied only after

the Security Council has determined, under Article 39, the existence

of a threat to, or breach of, the peace, the measures to be taken under

Article 94, paragraph 2, to give effect to the judgment of the Court,
can be enforcement measures only if the Security Council has

determined under Article 39, that non-compliance with the judgment
of the Court constitutes a threat to, or breach of, the peace. This

interpretation is not excluded, but hardly in conformity with the text

of Article 94, paragraph 2 .
1 Whether the Council takes enforcement

measures directly under Article 94, paragraph 2, or under Article 39,

1 At the Hearings (pp. 286 ff.)
the representative of the Department of State made the

following statements with respect to the conditions under which the Security Council

is authorised to act under Article 94, paragraph 2 :

'

Article 94 would have to be

governed by the powers conferred upon the Council in the other parts of the Charter
;

that is, the language there would have to be governed by the powers which the

Security Council possesses. If the Security Council possessed* powers of imposing
settlements, then this paragraph could be read in terms of enforcement action. But

since it does not possess those powers, I think this paragraph must be read in terms

of such powers as it does possess.'
' The Security Council may proceed to take

action only within the scope of its powers, and the actual scope of its powers is such

that the Council can act only after it makes certain determinations.'
' The Security

Council would have to determine first of all, under Chapter VI, whether or not a

continuance of that situation would be likely to threaten the peace, and then it

could take the measures which are indicated under Chapter VI. Then, if the

situation became aggravated, it would have to determine under Article 39 whether

that particular situation actually represented a threat to the peace. If it is so

determined it could act under Article 39 ;
but its action under Article 39, for the

purpose of maintaining international peace and security, would be for that purpose

primarily.'
' The Council may proceed, I suppose, to call upon the country

concerned to carry out the judgment, but only if the peace of the world is threatened,
and if the Council has made a determination to that effect.

'

When the
legal

advisor of the Department of State was heard, a Senator asked

(p. 331):
'

.. . . under Article 94, when we call upon the Security Council to

take measures to give effect to the judgment of the Court, I understood . . . that

that was limited to Article 39, and therefore when the Security Council is called

in to act as a sheriff, as I suggested this morning, it must necessarily reach a decision

before it acts that the case is one which involves a threat to the peace or a breach of

the peace or active aggression or something of that sort endangering the maintenance

of international peace and security, before it acts; and therefore it is optional
with the Security Council as to whether it will carry out a decision of the Court,
and that depends primarily upon whether it is one which threatens the peace of the

world.' Whereupon the
legal

advisor answered:
'

I think that this statement is

absolutely correct.' However, finally,
he declared: 'The Council would be

entirely free to do what it might see fit.' If the Security Council is
'

entirely free
'

in acting under Article 94, it is not bound as it is under Article 39 to determine

previously the existence of a threat to the peace. This is certainly in accordance

with the wording of Article 94 which does not refer to Article 39. The Chairman

asked the
legal

advisor (p. 33 2) :

'

In other words, your contention is that there was

no desire or intention to increase the jurisdiction of the Council ?' Whereupon he

answered:
'

That is absolutely correct, Mr. Chairman.' If it was the intention

not to increase the jurisdiction of the Security Council, this intention was not

expressed in the wording of Article 94.
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the veto right
of the permanent members applies to such decisions.

Hence the judgment of the Court cannot be enforced against a

permanent member of the Council.

In case a state does not comply with the decision of an international

tribunal other than the Court of International Justice, no organ of the

United Nations is charged with enforcing the judgment. Only
Article 39 is applicable.

This means that in this case the Security

Council can intervene only if it determines the existence of a threat

to, or a breach of, the peace. But in this case, too, the Security

Council may make recommendations which do not conform with the

decision of the tribunal. Article 39 gives no guarantee for the

maintenance of existing law. If the Security Council, for some

reason or another, does not give effect to the judgment of

the International Court of Justice which is not complied with

by a party, or does not take enforcement action against a state

which refuses to carry out the decision of another international

tribunal, there is no legal possibility of enforcing the law under the

Charter of the Unted Nations. There can be no doubt that the

situation of a state violated in its right by non-compliance with the

decision of an international tribunal on the part of another state, is

much worse under the Charter than it would be under general
international law or than it was under the Covenant of the League of

Nations. Under general international law, self-help by resorting to

war or reprisals against the violator of the law is possible. Under the

Covenant, Article 13, paragraph 4, applied, according to which the

Council was bound ('
shall

')
to propose what steps should be taken to

give effect to the judgment of the Permanent Court of International

Justice or of any other international tribunal, and was not authorised

to substitute its own decision for that of any tribunal. And self-help

on the part of the state violated in its right was not excluded
;

this

state was only obliged by Article 1 2 not to resort to war until three

months after the decision of the tribunal. Even under the Briand-

Kellogg Pact, war for the enforcement of the law as established by the

decision of the international tribunal was not forbidden. For such a

war could be interpreted to be not a means of national policy, but a

means of international policy because a means of restoring international

law. Reprisals, that is to
say, the employment of force not involving

the use of armed force, against a violator of the law were neither

excluded by the Covenant, nor by the Briand-Kellogg Pact. If the

constitution of an international community forbids self-help as reaction

against
a violation of the law not committed by the use of force, it

should contain provisions guaranteeing the execution of judicial
decisions rendered directly or

indirectly under the constitution, by
collective action of the community. It is one of the most regrettable
technical defects of the Charter that it does not fulfil this

requirement.
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8. ADVISORY OPINIONS

International disputes may be settled
indirectly by the International

Court of Justice through advisory opinions given by the Court to the

General Assembly and to the Security Council, which organs are

competent to settle disputes directly by their recommendations.
Article 96 of the Charter provides :

1. The General Assembly or the Security Council may
request the International Court of Justice to give an advisory

opinion on any legal question.

2. Other organs of the United Nations and specialised

agencies, which may at any time be so authorised by the

General Assembly, may also request advisory opinions of the

Court on
legal questions arising within the scope of their

activities.

Under this Article only the General Assembly and the Security
Council are directly authorised by the Charter to request advisory

opinions of the Court, not only in case of a dispute, but also
'

on any

legal question.' Other organs of the United Nations are allowed to

request advisory opinions of the Court only if authorised to do so by
the General Assembly. Such authorisation may have an individual or

a general character. At its th meeting the General Assembly

adopted a resolution by which it authorised
'

the Economic and Social

Council to request advisory opinions of the International Court of

Justice on
legal questions arising within the scope of the activities of

the Council,'
2 and at its 1 1 3th meeting an analogous resolution

concerning the Trusteeship Council. 3 The specialised agencies
referred to in paragraph 2 of Article 96 are those mentioned in

Article ^7 of the Charter. Most of the agreements concluded with

the approval of the General Assembly under Article 63 of the Charter,

in order to bring certain specialised agencies into relationship with the

United Nations, contain provisions authorising these agencies to

request advisory opinions of the International Court of Justice on legal

questions arising within the scope of their activities. Excepted are

questions concerning the mutual relationships of the specialised

agencies concerned and the United Nations or other specialised

agencies.
4 In its resolution adopted at its i69th meeting on

2 Resolutions adopted by the General Assembly, Doc. A/64/Add. i, p. 176.

3 Resolutions adopted by the General Assembly, Doc. A/JI$, p. 103. The agreement
with the Universal Postal Union (Doc. A/347) does not contain an authorisation

to request advisory opinions of the International Court of Justice.

4 For instance the agreements with the International Labour Organisation (Article 9,

paragraph 2); the Food and Agricultural Organisation (Article 9, paragraph 2);

the United Nations Educational, Scientific and Cultural Organisation (Article n,

paragraph 2) ; the International Civil Aviation Organisation (Article 10, paragraph 2) ;

the International Bank for Reconstruction and Development (Article 8).

K. 3*
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December 3, 1948, the General Assembly authorised the Interim

Committee to request advisory opinions of the International Court

of Justice on legal questions arising
within the scope of its activities. 6

The problem arising out of the interpretation of the term
'

organ
'

as,used in Article 96, paragraph 2, of the Charter, has been discussed

in a previous chapter.
6 In this connection it should be mentioned

only that, if the term
'

organ
'

has the same meaning as in Chapter III

entitled
'

Organs,' and if by
*

principal
'

organs only those enumerated

in Article 7, paragraph i, and by
'

subsidiary
'

organs only those

established under Articles 22 and 29 of the Charter are to be under-

stood, some organs of the United Nations, not referred to in Chapter HI

of the Charter, cannot be authorised by the General Assembly to

request advisory opinions from the Court; for instance, the Military

Staff Committee referred to in Article 47, or the commissions set up

by the Economic and Social Council under Article 68 of the Charter.

The special commission
'

for the promotion of human
rights,'

referred to in this Article, may well be in a position to need the

opinion of the Court on a legal question. But also the regional

agencies, referred to in Article 2 of the Charter, cannot be authorised

by the General Assembly to request advisory opinions from the Court

if Article 96, paragraph 2, is interpreted in this restricted way. This

would be highly regrettable, as regional agencies may be established

for the settlement of local disputes and these disputes may have a

legal
character.

The competence of requesting advisory opinions as established by
Article 96, paragraph 2, in contradistinction to that established by
Article 96, paragraph i, is restricted in so far as the organs authorised

by the General Assembly are permitted to request advisory opinions

only on
legal questions

'

arising within the scope of their activities.'

No such restriction is imposed upon the analogous competence of the

General Assembly and of the Security Council in paragraph i of

Article 96. Nevertheless, these organs, too, are competent to

request advisory opinions on
legal questions only if such questions

arise within the scope of their activities, that is to say,
within their

jurisdiction. The determination of any organ's jurisdiction implies
the norm not to act beyond the scope of its activity as determined

by the
legal instrument

instituting the organ. It is not very likely
that it was intended to enlarge, by Article 96, paragraph i

,
the scope

of the
activity of the General Assembly and the Security Council

determined by other Articles of the Charter. Hence the words
'

arising within the scope of their activities
'

in paragraph 2 of
Article 96 are redundant.

Advisory opinions of the Court given under Article 96 of the

* Cf. supra, p. 1 69.

Cf. supra, pp.
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Charter are not binding upon the organs to which they have been

given.
7

Article 96 of the Charter is paralleled by Article 6$, paragraph i,

of the Statute, which runs as follows :

The Court may give an advisory opinion on any legal

.question at the request of whatever body may be authorised by
or in accordance with the Charter of the United Nations to

make such a request.

This provision confers upon the Court the power to give advisory

opinions. This authorisation, however, is already implied in the

provision of Article 96 of the Charter. 8 As to the question to

whom advisory opinions may be given, Article 6$ of the Statute is not

quite in conformity with Article 96 of the Charter. Under Article 6 j

of the Statute the Court is authorised to give advisory opinions only to

a
'

body,
'

that is to say, to a collegiate organ, consequently not to the

Secretary- General, who under Article 96, paragraph 2, of the

Charter may be authorised by the General Assembly to request such

advisory opinion of the Court.

Article 96 of the Charter as well as Article 6j of the Statute

restrict the competence of the Court with respect to advisory opinions
to

'

legal questions.' By
'

legal questions
'

also interpretations of

general rules of customary or conventional international law may be

understood. At the 1 1 3th meeting of the General Assembly the

representatives of Poland and the Soviet Union denied that this term

included interpretation of the Charter. According to their opinion
the International Court of Justice was competent to give advisory

7 The opinion expressed by the representative of the United Kingdom at the 9th

meeting of the Ad Hoc Political Committee of the General Assembly on

November 23, 1948, that the advisory opinion of the International Court of

Justice on
'

Admission of a State to the United Nations
'

(International Court of

justice. Advisory opinion of May 28, 1948, p. 57) had the character of an
'

authoritative interpretation of one important part of the Charter
'

(Doc

A/AC. 24/SR 9, p. 8) has no basis in the Charter.

8 The Summary Report of the i6th meeting of Committee IV/i (U.N.C.l.O.
Doc. 714, IV/I/J7, p. 2) contains the following statement referring to Article 6$
of the Statute :

'

It was observed that since the Charter provides for advisory

opinions and since the Statute is a part of the Charter, it was unnecessary to have

the same provision in the Statute. In reply to this observation, it was indicated

that while the Statute was a part of the Charter, the Charter was not a part of the

Statute.' The fact that the Charter is not a part of the Statute does not
justify

the repetition in the Statute of a provision laid down in the Charter. Some pro-
visions laid down in the Charter (in the narrower sense), but not in the Statute, as

e.g., the provision of Article 94, paragraph 2, were better placed in the Statute,

since they are intended to apply not only to Members of the United Nations, but

also to states which are not Members, that is to say, not parties to the Charter (in

the narrower sense), but parties to the Statute. The provision of Article 96,

however, does not apply to states, but to organs of the United Nations. Its

repetition in the Statute is, indeed, superfluous.

II (a)
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opinions only on
'

specific legal disputes.'
l This view can hardly be

based on the wording of Article 96 of the Charter or Article 65 of the

Statute. At the same meeting on November 14, 1947, the General

Assembly adopted the following resolution :

Considering that it is a responsibility
of the United Nations

to encourage the progressive development of international law ;

Considering that it is of paramount importance that the

interpretation of the Charter of the United Nations and the

constitutions of the specialised agencies should be based on

recognised principles of international law
;

Considering that the International Court of Justice is the

principal judicial organ of the United Nations ;

Considering that it is also of paramount importance that the

Court should be utilised to the greatest practicable extent in

the progressive development of international law, both in

regard to legal
issues between States and in regard to consti-

tutional interpretation,

Recommends that organs of the United Nations and the

specialised agencies should, from time to time, review the

difficult and important points of law within the jurisdiction of

the International Court of Justice which have arisen in the

course of their activities and involve questions of principle
which it is desirable to have settled, including points of law

relating to the interpretation of the Charter of the United

Nations or the constitutions of the specialised agencies, and,

if duly authorised according to Article 96, paragraph 2, of the

Charter, should refer them to the International Court of

Justice for an adivsory opinion.
2

On November 17, 1947, the General Assembly adopted the resolution

requesting the International Court of Justice to give an advisory

opinion on the meaning of Article 4, paragraph i
,
of the Charter. 3

In its opinion the Court stated that the question
'

. . . is a problem
of interpretation and consequently a

legal question. It has nevertheless

been contended that the question put must be regarded as a political
one and that, for this reason, it falls outside the jurisdiction of the

Court. The Court cannot attribute a political character to a request
which, framed in abstract terms, invites it to undertake an essentially

judicial task, the interpretation of a treaty provision. It is not

concerned with the motives which may have inspired this request, nor

with the considerations which, in the concrete cases submitted for

examination to the Security Council, formed the subject of the

exchange of viws which took place in that body. It is the duty of

1 Doc. A/P.V. 113, p. zj.
2 Resolutions adopted by the General Assembly, Doc. A/ji9, p. 103.
* Cf. supra, pp. 71 ff.
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the Q)urt to envisage the question submitted to it only in the abstract

form which has been given to it
; nothing which is said in the present

opinion refers, either directly or indirectly, to concrete cases or to

particular circumstances. It has also been contended that the Court

should not deal with a question couched in abstract terms. That is a

mere affirmation devoid of any justification. According to Article 96
of the Charter and Article 6^ of the Statute, the Court may give an

advisory opinion on any legal question, abstract or otherwise. Lastly,

it has also been maintained that the Court cannot reply to the question

put because it involves an interpretation of the Charter. Nowhere is

any provision to be found forbidding the Court,
"

the principal

judicial organ of the United Nations," to exercise in regard to

Article 4 of the Charter, a multilateral treaty, an interpretative
function which fells within the normal exercise of its judicial powers.

Accordingly, the Court holds that it is competent, on the basis of

Article 96 of the Charter and Article 6^ of the Statute, and considers

that there are no reasons why it should decline to answer the question

put to it.
' *

Under Article 65 of the Statute the Court is only authorised, not

obliged, to give advisory opinions. The Court may, foi reasons

completely within its descretion, refuse to give an advisory opinion

requested in conformity with the Charter and the Statute.

The other provisions of the Statute concerning advisory opinions of

the Court Articles 6$, paragraph 2: 66, 67, 68 deal with the

procedure of the Court in this matter.

4 International Court of Justice. Reports of Judgments, Advisory Opinions and

Orders, Advisory Opinion of May 28, 1948, pp. 61 f.



CHAPTER 16

PROTECTION OF NON-SELF-GOVERNING PEOPLES

(CHAPTERS XI, XII, XIII OF THE CHARTER)

i. NON-SELF-GOVERNING TERRITORIES NOT PLACED UNDER THE

TRUSTEESHIP SYSTEM (CHAPTER XI)

THE Charter confers upon the Organisation functions regarding all

territories
'

whose peoples have not yet attained a full measure of

self-government
'

provided that Members of the United Nations have

or assume responsibility for the administration of such territories

(Article 73). These territories may or may not be placed under the

trusteeship system regulated in Chapters XII and XIII of the Charter.

If they are not placed under this system, only Chapter XI applies to

them.

Chapter XI contains two Articles which run as follows :

ARTICLE 73

Members of the United Nations which have or assume

responsibilities for the administration of territories whose

peoples have not yet attained a full measure of self-government

recognise the principle that the interests ot the inhabitants of

these territories are paramount, and accept as a sacred trust

the obligation^ to promote to the utmost, within the system of

international peace and security established by the present
Charter, the well-being of the inhabitants of these territories,

and, to this end:

(a) to ensure, with due respect for the culture of the

peoples concerned, their political, economic, social, and

educational advancement, their just treatment, and their

protection against abuses
;

(fc) to develop self-government, to take due account of the

political aspirations of the peoples, and to assist them in the

progressive development of their free political institutions,

according to the particular circumstances of each territory and

its peoples and their varying stages of advancement ;

(c) to further international peace and security ;

(tf) to promote constructive measures of development, to

encourage research, and to co-operate with one another and,
when and where appropriate, with specialised international

bodies with a view to the practical achievement of the social,

economic, and scientific purposes set forth in this Article
;

and
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(e) to transmit regularly to the Secretary-General for

information purposes, subject to such limitation as security
and constitutional considerations may require, statistical and

other information of a technical nature relating to economic,

social, and educational conditions in the territories for which

they are respectively responsible other than those territories to

which Chapters XII and XIII apply.

ARTICLE 74

Members of the United Nations also agree that their policy
in respect of the territories to which this Chapter applies, no
less than in respect of their metropolitan areas, must be based

on the general principle of good-neighbourliness, due account

being taken of the interests and well-being of the rest of the

world, in social, economic, and commercial matters.

These Articles stipulate obligations of Members; functions of the

Organisation are provided for only in so far as by Article 73, clause (e) t

the Secretary-General is authorised to receive
'

statistical and other

information of a technical nature relating to economic, social, and

educational conditions
'

from the Members responsible for the

administration of territories to which Chapter XI does apply, but not

Chapters XII and XIH. This, however, is not the only function which

the Organisation is authorised by the Charter to exercise with respect
to the territories to which Chapter XI (but not Chapters XII and XIII)

apply. Since the General Assembly under Article 10 is authorised to

discuss any matter within the scope of the Charter and to make
recommendations on such matters to the Members or to the Security

Council, and since the administration of the territories to which

Chapter XI applies is certainly a matter within the scope of the Charter,

the Assembly may discuss the matters to which Articles 7 3 and 74 refei

and make recommendations on these matters. If such a recom-

mendation is considered to be an
'

intervention,' the Assembly is

competent to intervene in matters of the administration of the

territories to which Chapter XI applies, except such administration

is considered to be a matter essentially within the domestic jurisdiction

of the state responsible for the administration, in spite of the fact that

'the latter is under international obligations in this respect. Such an

interpretation of Article 2, paragraph 7, is not impossible, but makes

the provisions of Chapter XI illusory. As a matter of fact, the

General Assembly has discussed the matters regulated by Chapter Xt
and has made recommendations on them, which shall be discussed

later. l

1
During the discussion of a proposal that the General Assembly should request
the Economic and Social Council to convoke a conference of non-self-governing

peoples to which Chapter XI applies, it has been suggested
'

that the General

Assembly had not the power to recommend to Members the taking of measures

regarding the administration of their territories [to which Chapter XI applies],
on



Functions of the United Nations

The heading of Chapter XI
'

Declaration regarding Non-Self-

Governing Territories
'

is rather strange and misleading. The

the ground that such recommendations would be an intervention into purely

domestic affairs.' (Statement of {he delegates of the Philippine Republic at the

1 5th meeting of the Sixth Committee. Journal of the United Nations No. 48:

Suppl. No. 6-A/C.6/IOO, p. 78.) When the modified proposition: the General

Assembly should recommend that the Economic and Social Council together with

the administrative authorities of the territories to which Chapter XI applies

organize the convocation of regional conferences of representatives of non-self-

governing territories, was discussed at the 64th meeting of the General Assembly,
the delegate of the United States declared, the difference between territories to

which only Chapter XI applies and trust territories to which Chapters XII and

XIII apply, consists in that with respect to the latter
'

this General Assembly, with

the help of the Trusteeship Council, shares authority with the administering
Member state . . .

'

; with respect to non-self-governing territories which are not .

placed under trusteeship,
'

the United Nations has no authority to intervene in

such territories. That authority remains with their own national government.'

(Journal of the United Nations, No. 63, pp. 683 f.) This formula goes further

than the intention of the delegate of the United States. First, there is in the

terminology of Article 2, paragraph 7, no intervention in a territory, but inter-

vention in a
'

matter.' Then the 'delegate probably did not intend to deny the

competence of the General Assembly to make recommendations on matters to

which Chapter XI refers, even if such recommendations were to be interpreted
to be

'

interventions
'

in the administration of the territories to which Chapter XI

applies. Another question is whether the Economic- and Social Council is

competent to convoke conferences of representatives of the peoples inhabiting
these territories. This is a question of the interpretation of Article 6 2

, paragraph 4.

Cf. infra, p. 56$.

During the same discussion the delegate of the United Kingdom declared:
'

The Charter itself provides no or^an for the supervision of application of

Chapter XI.' (p. 688). This statement, too, goes too far. Under Article 10

the General Assembly may very well discuss the fact that a Member has not fulfilled

its obligations under Chapter XI and make recommendations in this respect. The
General Assembly together with the Security Council may even apply the

sanction provided for in Article 6 in case a Member violates its obligations under
Articles 73 and 74. If this is

'

supervision ', the Charter indeed does provide

organs for the supervision of application of Chapter XI. But the. Trusteeship
Council is not among these organs. Cf. infra, pp. 684 ff.

There is
certainly a difference between the competence of the United Nations

with respect to
non-self-governing territories under trusteeship and those not under

trusteeship. But the difference does not consist in that in the latter case the

Organization has no
right at all to interfere. During a debate in the Fourth

Committee of the General Assembly in 1947, the representative of the
United States spoke of a

'

sharp
'

and '

fundamental
'

distinction made at

San Francisco between Chapter XI on the one hand arid Chapters XII and XIII on
the other. He stated :

'

It was realised then, and it remains true now, that
in mahy non-self-governing territories sovereignty or jurisdiction vests in the

administering states; and nothing was written into the Charter to change
this fundamental fact. On the other hand, there are other non-self-governing
territories trust territories where supervision lies in the hands of the
United Nations; and in such territories the United Nations can and should
hold the

administering power to strict
accountability. Chapter XI of the

Charter dealt with the former; Chapters XH and X1H with the latter. . . . It seems
to my Delegation of fundamental importance that this sharp differentiation made
in the Charter between territories and peoples under the sovereignty or jurisdiction
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provisions of Articles 73 and 74 are not a unilateral
'

declaration
'

of

some states, but the content of the treaty to which all Members of the

United Nations are contracting parties in spite of the fact that

obligations are imposed by these Articles only upon Members which

administer territories referred to in these Articles. The obligations
established in Articles 73 and 74 do not differ in any way from other

obligations imposed upon Members by the Charter. They are binding
also upon .states which did not participate in the San Francisco

Conference but became, or will become later, Members of the

United Nations. Article 73 expressly says: 'Members . . . which

have or assume responsibilities . . .

' A persistent violation of the

obligations stipulated in Chapter XI may lead to the sanction provided
for in Article 6 of the Charter which, too, is an action by which the

Organisation may intervene in matters regulated by Chapter XI. 2

of an independent state and those which are not should be maintained. Chapters
XII and XIII materially alter the status of the non-self-governing territories coming
within their scope. Chapter XI does not. No effort should be made to blur this

distinction.' (U.S. Mission to the United Nations, Press Release 2^1, October 6,

1947.) In view of the competence the General Assembly has with respect to

non-self-governing territories not under trusteeship in accordance with Article 10

and (together with the Security Council) under Article 6, it is hardly possible to

maintain that the United Nations has no jurisdiction over these territories. The
difference between the relation of the United Nations to these territories and that

to trust territories is not as sharp as the delegate of the United States assumed.

2 The basis of the discussion at the San Francisco Conference which led to the

adoption of Chapter XI was a Working Paper (U.N.C.I.O. Doc. 323, II/4/I2)

prepared on '

proposals submitted by delegations of Australia, China, France, the

Soviet Union, the United Kingdom, the United States, together with suggestions
made by other delegations . . . (Report of Rapporteur of Committee H/4, U.N.C.I.O.

Doc. 1 1 1 s, 11/4/44 (i) (a), pp. i f.) Chapter XI corresponds to Section A of the

Working Paper; and the heading of this Section was originally
'

General Policy '.

At the nth meeting of Committee II/4 (U.N.C.I.O. Doc. 712, 11/4/30, p. 2)
'

it

was said that this heading obscured the distinction between the scope of Section A
and Section B '

(corresponding to Chapters 12 and 13 of the Charter). This was

probably the reason why the words
'

General Policy
'

have been replaced by the

word '

Declaration.' The Report of Rapporteur of Committee H/4 states with

respect to the Articles of Chapters XI, XII and XDI proposed by Committee II/4
:

'

These Articles are grouped into two sections : A. Declaration, and B. International

Trusteeship System. The Committee males the following recommendations to

Commission II: "Declaration (Section A, paragraphs i and 2). The Committee

recommends that a Declaration, Section A, paragraphs i and 2, be made by states

Members of the United Nations having responsibilities for the administration of

territories whose peoples have not yet attained a full measure of self-government.
This Declaration would be applicable to all such territories . . .

' The meaning
of this statement was not that a declaration apart from signing and ratifying the

text of the Charter should be made. As a matter of fact, no such declaration has

been made. And the provisions of Chapter XI are binding upon all Members

concerned, without any special
'

declaration
' made in addition to the act by

which a state becomes a Member of the United Nations. The phrase in Article 73 :

Members . . . which have or assume responsibilities . . . recognise
'

the principle
that . . . has no other meaning than the phrase : Members '

agree
'

in Articles 74
and 2j, or the phrase: Members '

undertake
'

in Articles 43 and 94, or the
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There can be hardly any doubt that the provisions of Articles 73

and 74 constitute obligations of the Members concerned. This is

expressly stipulated with respect to the provisions of Article 73,
'

Members . . . accept ... the obligation to . . .

' The resolu-

tion adopted by the General Assembly at its 27th meeting on Non-Self-

Governing Peoples
3 states with respect to Chapter XI : the Members

'

accept . . . the obligation to promote to the utmost the well-being
of the inhabitants of these territories. To that end they accept certain

specific obligations, including the obligation to develop self-government
and to assist the inhabitants in the progressive development of free

political institutions.' And: the General Assembly
'

draws attention

to the fact that the obligations accepted under Chapter XI of the

Charter by all Members of the United Nations [not only by a
*

declaration
'

made by some Members] are in no way contingent upon
the conclusion of trusteeship agreements or upon the bringing into

being of the Trusteeship Council and are, therefore, already in full

phrase: Members '

pledge themselves
'

in Article $6. As pointed out in a

previous connection, the meaning- of the phraseology: the contracting parties
4

declare ',

'

agree ',

'

pledge themselves ',

'

recognise ',

'

accept ', and the like,

is only to stress the contractual character of the provisions, to maintain the idea

of sovereignty according to which a state can be
legally bound only by its own will;

which, as formulation of treaty provisions, is completely superfluous since these

provisions are, even without any such formula, binding only upon the contracting

parties.

At the 64th meeting of the General Assembly the delegate
of France declared :

'

As regards Chapter XI
particularly, I would remind you that this Chapter is not

in the same form as the other provisions of the Charter. It .is entitled :

"
Declaration ". It contains a unilateral declaration by a certain number of

states, and the Charter merely confines itself to recording it. This is absolutely
clear; there can be no argument on this point.' (Journal of the United Nations,
No. 63 : Suppl. A-A/P.V./64, p. 703.) This statement is

'

absolutely
'

erroneous
;

but it shows how misleading the title of Chapter XI is. The same is true of the

statement made by the Australian delegate in a sub-committee appointed by the

Fourth Committee: 'The three Chapters [XI, XII,- XIII] had a common root.
But Chapter XI was a unilateral declaration on the part of administering states,

while Chapter XII represented an international multilateral contractual under-

taking.' (Doc. A/C./4/68, p. 10.) Even if the content of Chapter XI originally
were a unilateral declaration of certain states, by its insertion into the Charter it

became an
'

international multilateral contractual undertaking ', to use the

expression of the Australian
delegate. And only as content of the Charter is it

binding upon the states concerned. In this respect there is no difference between
the provisions of Chapter XI and those of Chapters XII and XIII.

In his Annual Report on the work of the Organisation for the period July i
,

1 947 January 30, 1948 (General Assembly, Official Records: Third Session,

Suppl. No. i A/^6y, p. 102) the Secretary-General stated: 'The transmission
to the Secretary-General of information on economic, social and educational
conditions in

non-self-governing Territories is an obligation specifically stipulated
in the Charter under Article 73 (c). The >other provisions of Article 73 are of a

declaratory character.' This statement has no basis in the text of Article 73.
The provisions of clauses (a), (b), (c) and (</) constitute obligations just as the

provision of clause (e).

* Resolutions adopted by the General Assembly (Doc. A/64, P- 13.)
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force.' That means that the Assembly considers not only the

provision laid down in the preamble of Article 73 but also the provisions
of clauses (a) to (e) as constituting obligations of the Members
concerned. 4

The most important question to be answered by an interpretation
of Chapter XI is : what are the territories to which the provisions of

this Chapter apply ? The definition
'

territories whose peoples have

not yet attained a full measure of self-government
'

is highly ambiguous.
First, because the term

'

self-government
'

may be interpreted in very
different ways; then, because the probably intended exclusion of

peoples within metropolitan areas from the application of Chapter XI

is not very clearly expressed. The people of the whole territory of

a Member state may not yet have attained the full measure of self-

government. Self-government, meaning a democratic form of

government, is not a condition of being or becoming a Member of the

United Nations. The obligation stipulated in clause (b) of Article 73
4

to develop self-government
'

is not intended to be incumbent upon
Member states which have no democratic form of government with

respect to the whole people of that state, although the wording of

Article 73 does not exclude such interpretation ;
for taken literally

a Member state which has an autocratic form of government is a

Member which has responsibility for the administration of a -territory
whose people has not yet attained a full measure of self-government.
The formula

'

non-self-governing territories
'

is usually interpreted to

mean only non-self-governing colonies
;

5 but the term
'

colony
*
is no

less ambiguous than the tejm
'

non-self-governing.' Probably only

4 At the 63rd meeting of the General Assembly the delegate of the United States

declared:
'

Chapter XI, like many other provisions of the Charter, depends at

the present time essentially upon the voluntary action of the Member states.'

(Journal of the United Nations, No. 63: Suppl. A-A/P.V./64, p. 685.) That

cannot mean that the Members are not under obligation to act as Chapter 1 1

provides. At the 1 6th meeting of the Fourth Committee of the General Assembly
the delegate of the Philippine Republic stated with reference to the obligations

stipulated by Chapter XI :

' The obligations on the part of the administering
nations also implied a corresponding right on the part of the inhabitants of the

non-self-governing territories to ask for the due observance by the administering
states of the obligations assumed by them under the Charter.' (Journal of the

United Nations, No. 27: Suppl. No. 4-A/C.4/49, p. 28.) There is no provision
in the Charter on which such a right could be based. The '

inhabitants of the

non-self-governing territories
'

do not form an organised body endowed with

juristic personality capable to exercise such a
right.

* At the i $th meeting of the General Assembly the delegate of Australia said with

respect to Chapters XI, XII and XIII :

'

In a real sense, therefore, the Charter brings
the Colonial world generally within the sphere of international responsibility.'

(Journal of the General Assembly, No. 10, p. 249.) At the zjth meeting of the

General Assembly the delegate of the United Kingdom spoke of the territories

referred to in Chapter XI as of
'

colonial territories ', and said of Chapters Xll

and XIII :

' we are creating machinery perhaps specially designed for the well-being
of the colonial or non-self-governing peoples . . .' (Ibid, No. 28, pp. 488, 489.)
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territories were meant inhabited by relatively primitive aborigines
with a backward civilisation. The formula of the Working Paper,
which was the basis of the discussion at the San Francisco Conference,

a formula taken over from Article 2 2 of the Covenant of the League
of Nations :

'

territories inhabited by peoples not yet able to stand by
themselves,' expresses the intention of the legislator

somewhat better

than the formula used in Chapter XI. 6

Who is competent to decide the question: What territories fall

within the category
'

non-self-governing
'

territories ? If the General

Assembly is competent to make recommendations on matters

regulated by Chapter XI, and that means to apply its provisions, the

Assembly may in form ofa recommendation specify these territories .

But a recommendation of the Assembly has no binding force
;
hence it

depends finally on the Member states to decide which are the territories

to which their obligations under Chapter XI refer. In its resolution

' The Summary Report of the nth meeting of Committee II/4
at the San Francisco

Conference (U.N.C.I.O. Doc. 712, 11/4/30, pp. 2 f.) contains the following
statement:

* "
Peoples not yet able to stand by themselves under the ^trenuous

conditions of the modern world." It was said that these words did not clearly
indicate what peoples were referred to. The words were outmoded, having been

first drafted in the light of conditions prevailing 25 years ago. From the military

point of view very few countries if any were now able to stand alone in protecting
themselves. Similarly very few countries were economically self-sufficient.

The words, moreover, might be objectionable to certain peoples. It was pointed
out that among dependent peoples there were peoples that were undeveloped and

peoples with a long heritage of civilisation. These two categories should be

differentiated. On the other hand, it was urged that the words in question had

come to have a special and generally recognised meaning through their embodiment
in Article 22 of the Covenant and that the working out of an appropriate and

generally acceptable substitute had proved to be a matter of great difficulty.'
The question of the exact meaning of the term

'

non-self-governing territories
'

was raised during a discussion in a sub-committee appointed by the Fourth

Committee of the General Assembly. The report of die sub-committee (Doc.

A/C.4/68, p. 3) contains the following statements:
'

The Indian representative,
while considering the Charter definition of Non-Self-Governing Territories as

territories whose peoples had not yet attained a full measure of self-government

sufficiently clear, gave his approval to the definition suggested by the United
States Government in a letter to the Secretary-General, that Chapter XI would

appear to apply to any territories administered by a Member of the United Nations

which do not enjoy the same measure of self-government as the metropolitan
area of that Member. The representative of the Union of Soviet Socialist Republics
proposed that the definition should be: .all possessions, protectorates and
territories the people of which have not yet reached self-government and do not

possess the
right to elect local self-governing bodies, or to take part in the

legislative bodies of the governing country on the same terms as the people of the

governing country. The Egyptian representative suggested that a Non-Self-

Governing People was one living in a non-metropolitan territory and differing
from the metropolitan state in race, culture and language. The Cuban, French
and Australian representatives, however, deprecated any attempt at a formal

definition. The United Kingdom's letter to the Secretary-General was to the

lame effect. It was, therefore, agreed to note the territories enumerated as

subject to Chapter XI but not to attempt a definition for the time being.'
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on Non-self-governing Peoples, adopted at its 2 7th meeting,
7 the

General Assembly requested the Secretary-General
'

to include in his

annual report on the work of the Organisation, as provided for in

Article 98 of the Charter, a statement summarising such information

as may have been transmitted to him by Members of the United

Nations under Article 73 (e) of the Charter . . .

'

In a letter of

June 29, I946,
8 the Secretary-General drew the attention of the

Members to this resolution and invited them, inter alia, to enumerate

the non-self-governing territories subject to their jurisdiction. In its

resolution on Transmission of Information under Article 73 (e) of the

Charter, adopted at its 64th meeting, the General Assembly noted that

information has been transmitted by governments which are enum-
erated in the Resolution, and also noted that certain governments
enumerated in the Resolution

'

nave declared their intention of

transmitting information.' 9 That means that the Assembly left it to

the Members to determine which territories fall within the category
of non-self-governing territories.

The obligations imposed upon the Members by Articles 73 and 74
are formulated in rather vague terms. The value of

*

the principle
that the interests of the inhabitants of these territories are paramount

'

depends on the answer to the question as to who is competent to decide

what are the interests of the inhabitants, and since the Charter does

not provide anything in this respect, it is in the first place the

administering government which is competent to decide this question.
The same is true with respect to the obligation

'

to promote . . . the

well-being of the inhabitants.' In this respect the text of the Charter

constitutes a certain progress as compared with the text of Article 2 2

of the Covenant :

'

the principle that the well-being and development
of such peoples form a sacred trust of civilisation.' The Charter is

more precise, in determining
'

the sacred trust
'

as an
'

obligation of

the Members.' But, in contradistinction to the Covenant, the

Charter restricts the obligation to promote the well-being of the

inhabitants by the addition :

'

within the system of international peace
and security established by the present Charter.' This formula may
be interpreted to mean that in case the obligation to promote the

well-being of the inhabitants of the non-self-governing territories is

in conflict with the obligations or rights of the administering state with

respect to the maintenance or restoration of international peace and

security, these obligations and rights prevail ;
in spite of the principle

to be recognised by the administering state
'

that the interests of the

inhabitants of these territories are paramount.'

The not very consistent obligations to recognise the interests

of the inhabitants as paramount and to promote their well-being only

7 Doc. A/64, P- '3-
3 Yearbook of the United Nations, 1946-47, p. 1 08.

Doc. A/64/Add. i, pp. 124 f.
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within the system of international peace and security established by
the Charter, are specified by the provisions of clauses (a) to (e).

The obligation of
'

just treatment
'

under clause (a) is practically

without any value in view of the almost absolute uncertainty of the

meaning of
'

justice.'
1 As to

'

protection against abuses,' Article 22

of the Covenant was more specific.
It stipulated with respect to

so-called B Mandates
'

the prohibition of abuses such as the slave

trade, the arms traffic, and the liquor traffic,' not mentioned in

Article 73 of the Charter. 2

The obligation established in clause (b)
'

to develop self-govern-
ment

'

is practically identical with the obligation
'

to take due account

of the political aspirations of the peoples, and to assist them in the

progressive development of their free political institutions.' The

political aspirations of the peoples concerned are always directed at

least towards self-government, which is also the tendency immanent
in any

'

free
'

political institution. But the value of these obligations
of the administering authority is made highly problematical by the

restriction:
'

according to the particular circumstances . . .

'

Whether and to what extent the particular circumstances allow the

development of self-government depends, at least in the first place, on
the arbitrary decision of the administering government. And even if it

is assumed that the General Assembly is competent under Article 10,

to recommend to a Member to grant self-government to the people of

a non-self-governing territory under its jurisdiction, such recom-

mendation is not binding upon the Member concerned (except that

non-compliance with the recommendation is considered by the

1 Article 2 3 (b) of the Covenant of the League of Nations provided that the Members
of the League

'

undertake to secure just treatment of the native inhabitants of the

territories under their control." But all provisions of Article 23 were under the

restriction laid down in the first sentence :

'

subject to and in accordance with

the provisions of international conventions existing or hereafter to be agreed upon.
'

8 Annex B to Report of Rapporteur of Committee II/4 at the San Francisco

Conference (U.N.C.I.O. Doc. mj, H/4/44 (i) (a), p. 13):
'

Questions asked

by the delegate of the Netherlands of the delegate of the United States in regard
to the interpretation of Section A of the Trusteeship Chapter [Chapter XI of the

Charter]. The delegate of the Netherlands: "The questions are: i. Do the

purposes and obligations formulated in paragraph i imply that the states Members
concerned should enact appropriate protection of the arable land of the non-

self-governing peoples for whose administration they have responsibilities ?

2. Do these purposes and obligations imply that such states members should

abolish penal sanctions on contract labour, in accordance with existing and future

labour conventions? 3. Does an
obligation at least a moral obligation result

from this Chapter and the Charter as a whole for the states Members concerned
to eliminate, In the territories under consideration, all discrimination resulting
from feelings of racial superiority and to combat such feelings by education and

by all other adequate means ?
' ' The delegate of the United States : "In accordance

with the provisions of Section A, I would consider it clear that the abuses you
refer to are included in the abuses against which the people concerned are to be

protected and the obligation referred to in paragraph i covers this situation."
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Security Council under Article 39 as a threat to the peace and a

condition of enforcement action). It should be noted that

Article 7 3 (b) stipulates only the obligation to develop self-government
whereas Article 76 (6) determines as an objective of the trusteeship

system
'

to promote . . . progressive development towards self-

government or independence.
8 In general usage of language the

term
'

self-government
'

is sometimes used as identical with
'

independence.' The Charter, however, differentiates
'

self-

government
'

and
*

independence,' independence meaning in the

Charter
'

sovereignty.'

Whereas the obligations of the administering states stipulated in the

preamble of Article 73 refer to the
*

inhabitants
'

of the non-self-

governing territories, the obligations stipulated in clauses (a) and (6)

refer to the
'

peoples
'

concerned. By
'

inhabitants
'

not only the

indigenous population but also immigrant settlers might be understood.

But the term
'

people
'

in clauses (a) and (fc) includes probably only
the indigenous population, which results from the content of the

respective provisions.

The stipulation of the obligation
*

to further international peace
and security

'

(clause (c)) is superfluous because included in the
'

system of international peace and security established by the present
Charter,' mentioned in the preamble of Article 73. But it is

signifi-

cant that in an Article the main purpose of which seems to be to

provide for protection of non-self-governing peoples, the promotion
of international peace and security which may impair this protection,
is referred to twice.

The obligation stipulated in clause (d)
'

to promote constructive

measures of development, to encourage research
'

is probably only a

specification of the obligations stipulated in clauses (a) and (&) ;
the

obligation to co-operate with one another and with specialised bodies,

* The Report of the Rapporteur of- Committee II/4 (U.N.C.I.O. Doc.

II/4/44 (i) (a), p. 3) contains the following statement:
'

In connection with this

Declaration there was very lengthy discussion with regard to the objectives to be

sought in the political development of the territories concerned. There was

general agreement that self-government was a goal for such development. Some

delegates desired in addition to include independence as an alternative goal,
'

independence or self-government.' It was said that independence was an aim

of many dependent peoples and that its attainment should n6t be excluded by the

terms of the Charter. On the other hand, it was urged that since the section on

the Declaration applied to all dependent
'

territories
'

and not merely to those

placed under trusteeship, the reference to independence should more properly
be made in the section on Trusteeship.' Against the motion to formulate

Article 73, clause (c) as follows: To promote development towards independence
or self-government, etc.: it was argued, among others, that the word ' "

self-

government
"

did not exclude the possibility of independence and represented a

broad measure of agreement which it would be inexpedient to impair by the

substitution of a more controversial wording.' (U.N.C.I.O. Doc. 404, 11/4/17,

pp. 2 f.)

19
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is implied by Article i, paragraph 3, and Chapters IX and X.

Article 73 (d) goes, perhaps, a little further in so far as it provides for

co-operation
'

with specialised international bodies,' hot only with

specialised agencies referred to in Chapters IX and X. But this

obligation is restricted by the formula
'

where appropriate,' which to

decide depends on the government administering the
territory. In

the resolution of the General Assembly on Transmission of Information

under Article 7 3 (e) of the Charter it is stated :

'

The value of the

association of Non-self-governing Territories in the work of the

specialised agencies as a means of attaining the objectives of Chapter XI

of the Charter has been stressed.' 4

The most important obligation is the one established by clause (e).

For, information on the conditions in the territories to which the

provisions of Chapter XI apply (territories placed under trusteeship
are expressly excluded) may be the basis of that kind of supervision
which has been mentioned above. But the obligation to transmit

information is subject to serious restrictions. First of all, the informa-

tion is
' to be transmitted to the Secretary-General for information

purposes.' That information is to be transmitted for information

purposes seems to be a meaningless tautology. But the phrase might
be interpreted to mean that the reports made by the administering

governments must not be used to any other purpose but to be kept in

the archives of the Secretariat. The Charter does not provide what

is to be done with the information the Secretary-General receives from

the Members. But the interpretation is not excluded that nothing in

the Charter prevents the General Assembly from using these

informations received by its auxiliary organ, the Secretary-General, in

exercising its competence under Article 10 with respect to the

administration of non-self-governing territories. The Secretary-

General himself, of course, has no such competence.
5 The second

important restriction of the obligation to transmit information

consists in that this information shall be only of a
'

technical nature
'

and relate only to
'

economic, social, and educational conditions
'

in

the territories concerned, which means that the administering

governments are not obliged to transmit information relating to the

political conditions of the territories under their jurisdiction.
6

* Resolutions adopted by the General Assembly (Doc. A/64/Add. i; p. 12$).
5 At the 2 ist meeting of the Fourth Committee of the General Assembly the delegate
of the United Kingdom stated with respect to Article 73 (e)

'

that the Secretariat

should not assume political responsibilities.' (Journal of the United Nations,

No. yj: Suppl. No. 4-A/C.4/74, p. 77.)
At the i$th meeting of the Fourth Committee of the General Assembly the delegate
of India expressed the hope 'that, in accordance with Article 73 (b), information

regarding the political progress of the population would be provided.' (Journal
of the United Nations, No. 2j: Suppl. No. 4-A/C.4/4J, p. i.) During the

discussion in the sub-committee appointed by the Fourth Committee, the delegate
of the- Soviet Union argued

'

that the United Nations was also interested in

Articles 73 (a) and (b) in their reference to political advancement and that it would
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Finally, the obligation to transmit information is restricted in so far

as
'

security and constitutional considerations may require
'

a
'

limitation.' It is upon the administering governments to make
such considerations. The

'

security
'

referred to in this clause

may be interpreted to mean the national security of the administering
state, whereas the

'

security
'

referred to in the preamble and

clause (e) is certainly
'

international
'

security.
7

According to the express provision of Article 73, clause (e), trust

territories are not under the obligation laid down in this paragraph.
It is Article 88 which applies to trust territories in this respect. The

reports which are to be transmitted to the General Assembly under

Article 88 include information on
'

the political . . . advancement

of the inhabitants of each trust territory.' They are
'

annual
'

reports, whereas Article 73 (e) provides only for
'

regular
'

information.

In the Resolution on Transmission of Information under

Article 73 (e) ofthe Charter, adopted at its 64th meeting, December 14,

I946,
8 the General Assembly :

1. Invites the Members transmitting information to send

to the Secretary-General by June 30 of each year the most

recent information which is at their disposal ;

2. Recommends that the information transmitted in the

course of 1947 by Members of the United Nations under

Article 73 (e) of the Charter should be summarised, analysed
and classified by the Secretary-General and included in his

report to the second session of the General Assembly, in order

that, in the light ofthe experience gained, the General Assembly

may be able to decide whether any other procedure may be

desirable for dealing with such information in future years ;

3. Recommends that the Secretary-General communicate

to the specialised agencies the information transmitted, with

be impossible to note any progress made unless information was transmitted on

these matters.'
' The representative of Poland alluded to Article 73 (<f) which

referred to the scientific purposes set forth in the Article. He considered that

information should be supplied on all conditions covered by this Article.'

(Doc. A/C.4/68, p. 5.) The chairman, however, summarised the discussions
'

as indicating that there was general agreement that, although not mandatory
under Article 73 (e), information on political progress would be of great

importance and was much to be desired." (p. 6).
7 At the 1 4th meeting of the Fourth Committee of the General Assembly the delegate

of the United Kingdom made the following statement :

' The obligation of Article

73 (e) was made by the Charter
"

subject to such limitations as security and

constitutional considerations may require ". Secondly, the material to be

furnished was defined as
"

statistical and other information of a technical nature

relating to economic, social and educational conditions ". Thirdly, the material

was to be transmitted to the Secretary-General for information purposes. Thus,

the obligation under Chapter XI was entirely different from those of Chapter XII

in that it conferred no supervision rights upon the United Nations.' (Journal

of the United Nations, No. 23 : Suppl. No. 4-A/C.4/44, p. 9.)
' Resolutions adopted by the General Assembly. (Doc. A/64/Add. ' PR- '* ff.)

K. 36
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a view to making all relevant data available to their expert and

deliberative bodies
;

4. Invites the Secretary-General to convene, some weeks

before the opening of the second session of the General

Assembly, an ad hoc committee composed in equal numbers of

representatives of the Members transmitting information under

Article 73 (e) of the Charter and of representatives of Members

elected, by the General Assembly at this session, on the basis

of an equitable geographical distribution ;

5. Invites the Secretary-General to request the Food and

Agriculture Organisation, the International Labour Organisa-

tion, the United Nations Educational, Scientific and Cultural

Organisation, and the World Health Organisation and the

International Trade Organisation, when constituted, to send

representatives in an advisory capacity to the meeting of the

ad hoc committee
;

6. Invites the ad hoc Committee to examine the Secretary-
General's summary and analysis of the information transmitted

under Article 73 (e) of the Charter with a view to aiding the

General Assembly in its consideration of this information, and

with a view to making recommendations to the General

Assembly regarding the procedures to be followed in the future

and the means of ensuring that the advice, expert knowledge
and experience of the specialised agencies are used to the best

advantage.
'

The competence ofthe General Assembly to make the recommendations

under paragraphs i to 5 is covered by Articles 10 and 98 of the

Charter. The election of an ad hoc committee and its authorisation

to examine the Secretary-General's summary and analysis of the

information transmitted to him under Article 73 (e) is based on
Article 22 of the Charter. 1

* At the 2 1 st meeting of the Fourth Committee of the General Assembly the delegate
of France denied the constitutionality of the establishment of the ad hoc Committee.

The delegate of the United States stated :

' The establishment of new machinery
in the form of an ad hoc committee would be a modification of the Charter.

'

But

the delegate of Cuba quite correctly referred to Article 22 of the Charter.

(Journal of the United Nations, No. $$: Suppl. No. 4-A/C./4/74, pp. 77 ff.)

1 At the 2ist meeting of the Fourth Committee, the representatives of Belgium
and the United Kingdom objected that Article 22 permitted the establishment of

subsidiary bodies only for the duration of one session of the General Assembly
and not for the work of the next session. (Official Records of the Second part
of the first session of the General Assembly. Fourth Committee, Part I.

Summary Record of Meetings November i December 12, 1946, p. 127.) The

wording of Article 2 2 does not
justify such interpretation. The proposal of the

representative of China to confer upon the Trusteeship Council the function to

examine the information transmitted under Article 73 (c). (Summary Records
of meetings of Sub-Committee 2 of Fourth Committee November 16
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On November 3, 1947, the General Assembly adopted five resolu-

tions concerning information transmitted under Article 73 (e) of the

Charter. 2 The first resolution invited Members transmitting informa-

tion under Article 73 (e) to undertake
'

all necessary steps to render

the information as complete and up to date as possible, in order to

facilitate the completion of the Secretary-General's summaries and

analyses of the information,
'

and recommended the use of a standard

form for the guidance of members in the preparation of information. *

The second resolution dealt with the use of supplement
information by the Secretary-General in analysing information from

non-self-governing territories. It authorises the use of comparisons
between conditions in such territories and in any autonomous

countries. *

The third resolution concerned transmission of
'

political
'

information from territories. It reads as follows :

The General Assembly,

Having noted that some Members responsible for the

administration of Non-Self-Governing Territories already have

voluntarily transmitted information on the development of

self-governing institutions in the Non-Self-Governing Terri-

tories,

Considers that the voluntary transmission of such informa-

tion and its summarising by the Secretary-General are entirely
in conformity with the spirit of Article 7 j of the Charter, and

should be therefore duly noted and encouraged.
6

December , 1946, Annex 2 d, pp. 89 ff) has no basis in the Charter. Cf. ibid,

pp. 22ff. ; Summary Record of Meetings of Fourth Committee, November i

December 12, 1946, p. 273.
2 Resolutions adopted by the General Assembly. (Doc. A/JI^, pp. 48 ff.)

3
Ibid, p. 48.

Ibid, p. 55 ,

6
Ibid, p. 56. The Fourth Committee suggested that the General Assembly should

recommend to Members administering non-self-governing territories to submit

information of a political nature. The text of the resolution proposed by the

Fourth Committee runs as follows :

Considering that the Members of the United Nations responsible for

the administration of territories, the populations of which have not yet
attained a full measure of self-government, -undertake the obligation under

Article 73 b to develop self-government, to take due account of the political

aspirations of the peoples, and to assist them in the progressive development
of their free political institutions-, according to the particular circumstances

of each territory and its peoples and their varying stages of advancement,

The General Assembly,

Considers that the transmission of information relating to the results

achieved in the matter of the participation of local populations in the work
of local organs of administration is entirely in conformity with the spirit of

Article 73 of the United Nations Charter and recommends those Members

36(2)
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The fourth resolution called for continued co-operation with the

specialised agencies to enable the Secretary-General to fulfil the

functions derived from Article 73 (e).
6

The fifth resolution created a special committee to continue the

work of the ad hoc committee and to provide the machinery to deal

with information transmitted under Article 73 (e). It reads as

follows :

The General Assembly,

1. Invites the Fourth Committee to constitute a special
committee to examine the information transmitted under

Article 73 (e) of the Charter on the economic, social and

educational conditions in the Non-Self-Governing Territories,

and to submit reports thereon for the consideration of the

General Assembly with such procedural recommendations as

it may deem fit, and with such substantive recommendations

as it may deem desirable relating to functional fields generally
but not with respect to individual territories

;

2. Authorises this special committee for this purpose

(a) to avail itself of the counsel and assistance of the

specialised agencies in such manner as it may consider

necessary or expedient ;

(b) to establish liaison with the Economic and Social

Council
;

(c) to invite the Members to provide such supple-
mental information as may be desired within the terms of

Article 73 (e); and

3 . Considers that the special committee should be composed
of the Members of the United Nations transmitting information

and an equal number of Members elected by the Fourth

Committee on behalf of the General Assembly on as wide a

geographical basis as possible, the committee to meet as the

General Assembly may decide. 7

The provisions of Article 74 do not impose upon Members any

obligation not covered by other provisions of the Charter.

responsible for Non-Self-Governing Territories to transmit such information.

(Doc. A/424, p. 14.)
The General Assembly did not accept this proposal. It adopted the above quoted
resolution.

Ibid, p. $6.
7

Ibid, p. $7. The special Committee created by this resolution was to meet in

Geneva on September 2, 1948 before the third session of the General Assembly
to examine the summaries and analyses of information transmitted under Article

73 (e) of the Charter on conditions in Non-Self-Governing Territories and to

submit reports thereon to the General Assembly. (Cf. Annual Report of the

Secretary General on the Work of the Organization, July i, 1947 June 30, 1948,

p. 100.) The special Committee met in Geneva on September 2, 1948, but

adjourned on September 1 7 without reaching agreement.
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By a resolution adopted at its 64th meeting on Regional Conferences

of Representatives of Non-Self-Governing Territories, the General

Assembly directly intervened in the administration of these territories.

The resolution runs as follows :

The General Assembly,

Considering that the -.resolution on Non-Self-Governing

Peoples adopted during the first part of the first session of the

General Assembly draws attention to the fact that the

obligations accepted by Members of the United Nations under

Chapter XI of the Charter are already in full force
;

Recognising the importance of the declaration contained

in Chapter XI of the Charter especially as it concerns the peace
and security of the world, and the political, economic, social

and educational advancement of the peoples of Non-Self-

Governing Territories as well as their just .treatment and

protection against abuses
;

Recommends all Members having or assuming responsi-
bilities for the administration of Non-Self-Governing Terri-

tories to convene conferences of respresentatives of Non-

Self-Governing Peoples chosen or preferably elected in such

a way that the representation of the people will be ensured

to the extent that the particular conditions of the territory
concerned permit, in order that effect may be given to the

letter and spirit
of Chapter XI of the Charter and that the

wishes and aspirations of the Non-Self-GoYerning Peoples may
be expressed.

8

The recommendation made by this resolution is within the competence
of the General Assembly established by Article io. 9

8 Resolutions adopted by the General Assembly. (Doc. A/64/Add. i, pp. 126 f.)

'
According to the originally proposed text of the resolution, the General Assembly
should

'

request the Economic and Social Council to convoke
' '

a Conference of

non-self-governing peoples to which Chapter XI of the Charter applies.' Later

this proposal was modified in so far as the Assembly should recommend '

that the

Economic and Social Council, together with the administrative authorities

concerned, organise the convokation of regional conferences of representatives of

non-self-governing territories.' (Doc. A/C./468, pp. 19 ff. ; A/2ji.) Against
this proposal the delegates of the United Kingdom arid France objected at the

64th meeting of the General Assembly, that it constituted a violation of Article 2
,

paragraph 7. (Journal of the United Nations, No. 63 : Suppl. A/P.V./64, pp.

689, 698.) This is hardly correct. Administration of non-self-governing
territories is not a matter which is essentially within the domestic jurisdiction

of the states having responsibilities for the administration. For the states are

with respect to this administration under international obligations imposed, upon
them by the Charter. The proposal was not in conformity with the Charter in

so far as Article 62 authorises the Economic and Social Council only to call
'

international conferences ', and that means conferences of state governments,
and not conferences of representatives of the peoples or territories under the

Jurisdiction of states Members of the United Nations. The representative of India
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2. THE TRUSTEESHIP SYSTEM

A. Functions and Obligations

(a) Trusteeship and Mandate

Article js of the Charter provides:

The United Nations shall establish under its authority an

international trusteeship system for the administration and

supervision of such territories as may be placed thereunder by

subsequent individual agreements. These territories are

hereinafter referred to as trust territories.

If the term
*

trusteeship system
'

means a set of rules regulating

trusteeship, then the trusteeship system referred to in Article 75 is

already a part of the Charter, laid down in Articles 7$ to 91 and need

not be established by the United Nations, as Article j$ states. But

the trusteeship system, laid down in the Charter, must be implemented

by the trusteeship agreements to be concluded under the Charter, hi

the establishment of these agreements the United Nations only

participates by
'

approving
'

the agreements concluded by the states

directly concerned in accordance with Articles 79, 83 and 85.

The Charter does not define the concept of
'

trustee
'

although the

term is not used in its original meaning : a person holding property in

trust, that is to say, for the benefit of another. An institution of

public, especially of international, not of private, law is intended.

The term itselfindicates merely a certain analogy to private trusteeship.
The difference is that the trustee of the system established under the

authority of the United Nations is not a private person but a state or an

international organisation, and that what it is holding in trust is not

property but the power of administering a territory. This adminis-

tration must be exercised for the benefit of the population. For this

purpose the administration is to be placed by the trusteeship agreement
under the

'

supervision
'

of the United Nations.

Trusteeship as established by and under the Charter is about the

same institution as the mandates of the Covenant of the League of

Nations.

The mandate system of the League of Nations was the result of a

compromise between the usual practice of victorious states to annex
the colonial territories of the vanquished states and the proposition put
forward after the First World War to place these territories under
international administration.

stated (p. 691) that the proposed conference
'

is a conference of peoples, or groups
which ought to be nations, in

self-governing territories. Therefore it is an

international conference. . . .

' A conference of
'

groups which ought to be
nations

'

is not an
'

international conference
'

within the meaning of Article 62,

paragraph 4 of the Charter.
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The purpose of the mandate system is laid down in paragraphs i and

2 of the Article 2 2 of the Covenant :

1 . To those colonies and territories which as a consequence
of the late war have ceased to be under the sovereignty of the

States which formerly governed them and which are inhabited

by peoples not yet able to stand by themselves under the

strenuous conditions of the modern world, there should be

applied the principle that the well-being and development of

such peoples form a sacred trust of civilisation and that

securities for the performance of this trust should be embodied
in this Covenant.

2. The best method of giving practical effect to this

principle is that the tutelage ofsuch peoples should be entrusted

to advanced nations who by reason of their resources, their

experience or their geographical position can best undertake

this responsibility, and who are willing to accept it, and that

this tutelage should be exercised by them as Mandatories on

behalf of the League.

The essence of the mandate system may be formulated as:

administration on behalf of the League of Nations of -territories

inhabited by peoples not yet able to stand by themselves for the purpose
of promoting the well-being and development of those peoples.

Under the Covenant three different categories of Mandates were

established,
'

according to.the stage of the development of the people,
the geographical situation of the territory, its economic conditions,

and other similar circumstances
'

(Article 22, paragraph 3). It was

usual to characterise them as A, B and C, Mandates. The A Mandates

were determined in paragraph 4 of Article 2 2 as follows :

4. Certain communites formerly belonging to the Turkish

Empire have reached a stage of development where their

existence as independent nations can be provisionally recognised

subject to the rendering of administrative advice and assistance

by a Mandatory until such time as they are able to stand alone.

The wishes of these communities must be a principal con-

sideration in the selection of the Mandatory.

As to the B Mandates-paragraph provided :

. Other peoples, especially those of Central Africa, are

at such a stage that the Mandatory must be responsible for the

administration of the territory under conditions which will

guarantee freedom of conscience and religion, subject only to

the maintenance of public order and morals, the prohibition of

abuses such as the slave trade, the arms traffic, and the liquor

traffic, and the prevention of the establishment of fortifications

or military and naval bases and of military training of the natives

for other than police purposes and the defence of territory, and
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will also secure equal opportunities for the trade and commerce

of other Members of the League.

Paragraph 6 referred to the C Mandates :

6. There are territories, such as Southwest Africa and

certain of the South Pacific Islands, which, owing to the

sparseness of their population, or their small size, or their

remoteness from the centres ofcivilisation, or their geographical

contiguity to the territory of the Mandatory, and other

circumstances, can be best administered under the laws of the

Mandatory as integral portions of its territory, subject to the

safeguards above-mentioned in the interests of the indigenous

population.

The difference between the three categories of Mandates consisted

in the different degree of power conferred upon the mandatory state.

In case ofA Mandates the mandatory power was only entitled to render
'

administrative advice and assistance
'

;
in case of B Mandates the

Mandatory government had full administrative power r with certain

expressly stipulated restrictions
;

in case of C Mandates the territory
could be administered under the laws of the Mandatory as integral

portion of its territory.

The main principles of the trusteeship system are laid down in

Article 76 as the
'

basic objectives
'

of this system. This Article runs

as follows:

The basic objectives of the trusteeship system, in accordance

with the Purposes of the United Nations laid down in Article i

of the present Charter, shall be :

(a) to further international peace and security ;

(b) to promote the political, economic, social, and

educational advancement of the inhabitants of the trust

territories, and their progressive development towards self-

government or independence as may be appropriate to the

particular circumstances of each territory and its peoples and

the freely expressed wishes of the peoples concerned, and as

may be provided by the terms of each trusteeship agreement ;

(c) to encourage respect for human rights and for

fundamental freedoms for all without distinction as to race, sex,

language, or religion, and to encourage recognition of the

interdependence of the peoples of the world
;
and

(</) to ensure equal treatment in social, economic, and
commercial matters for all Members of the United Nations and
their nationals, and also equal treatment for the latter in the

administration ofjustice, without prejudice to the attainment of
the foregoing objectives and subject to the provisions of

Article 80.
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Only the objectives set forth in clause (6) are specific of the

trusteeship system. The objective of clause (a) and the first of the

two objectives in clause (c) coincide with general purposes of the

United Nations laid down in Article i of the Charter. The stipulation
of these objectives is superfluous since the preamble of Article 76

expressly provides that
'

the basic objectives of the trusteeship

system
'

shall be
'

in accordance with the Purposes of the United

Nations laid down in Article i of the present Charter.' Even this

provision is not necessary since the purposes laid down in Article i

are purposes
'

of the United Nations
'

and consequently apply also to

the trusteeship system established under the authority of the United

Nations. Just as in Article 73 stress is laid on the furtherance of

international peace and security, presented as the first objective of

the trusteeship system although there is no, or no direct, relation

between this purpose of the United Nations and the specific objective
of the trusteeship system: to promote the advancement of the

inhabitants of the trust territories and their development towards

self-government or independence . The second objective of clause (c) :

recognition of the interdependence of the peoples of the world,
'

as

well as the objective determined in clause (J) :

'

to ensure equal
treatment . . . for all Members of the United Nations and their

nationals, etc.,' refer more to the benefit of other peoples than those

of the trust territories. The principle of the open door, laid down in

clause (cf), might even be injurious to the inhabitants of trust territories.

Hence it was necessary to restrict this objective by adding :

'

without

prejudice to the attainment of the foregoing objectives,' among which
to promote the advancement of the inhabitants and their development
towards self-government or independence, is certainly the most

important one. These objectives shall be discussed in connection

with the trusteeship functions of the Organisation and the obligations
of the administering authorities. 1

According to the provisions of the Charter, trusteeship involves

the following elements: (i) a territory placed under the trusteeship

system, called
'

trust territory
'

(Articles js, 77) ; (2) an administering

authority competent to exercise the administration of the trust

territory. Such authority may be one or more states (not necessarily
member states) or the Organisation itself (Article 81); (3) the

Organisation, not as administering, but as supervising, authority

(Article 7 distinguishes between
'

administration
'

and
*

supervision
'

of trust territories). In exercising its function of supervision the

Organisation is represented by the General Assembly and the Security

Council; both are assisted by a special organ, the Trusteeship Council

(Chapter XIII).

What are the territories and by what procedure are they to be

placed under the trusteeship system? Who determines the

1 Cf. infra, pp. 609 ff., 631 ff.
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administering authority ? What are the obligations ofthe administering

authority and the functions of the United Nations in its capacity as

supervisor ? Howare these obligations and functions to be determined,

altered, or terminated? Where does the sovereignty over trust

territories rest ?

(b) The territories to be placed under Trusteeship

The Covenant of the League of Nations provided in Article 22,

paragraph i
,
that

'

those colonies and territories which as a consequence
of the late war have ceased to be under the sovereignty of the states

which formerly governed them and which are inhabited by peoples
not yet able to stand by themselves

'

should be placed under the

mandate system. The Charter of the United Nations does not,

however, establish an obligation to place definite territories under

trusteeship. Article 77 only indicates certain categories of territories

which may, but need not necessarily, be placed under the trusteeship

system of the Charter. It may be deduced from the
'

objectives
'

of

die trusteeship system, as determined in Article 76, clause (fc),
that

only territories whose peoples have not yet attained
*

self-government
or independence

'

can be placed under the trusteeship system. For

only with respect to such territories the provision of Article 76,

clause
(fc),

is applicable : to promote
'

their progressive development
towards self-government or independence.' The meaning of the

terms
*

self-government
'

and
'

independence
'

is doubtful. As

pointed out, the meaning of
*

self-government
'

sometimes includes
'

independence,' i.e., external sovereignty. If, however, self-

government is supposed to be something different from independence
as in the phrase of Article 76 (fc) : self-government

'

or
'

indepen-
dence;

self-government probably means political self-determination,

that is a democratic form of government; whereas independence
means external sovereignty. Since independence in this sense has

nothing to do with the form of government, the provisions of

Article 76 are not applicable to a territory which is
*

independent
'

although its form of government does not correspond to the principle
of self-government. Hence a sovereign state cannot be placed under

trusteeship even if its form of government is not democratic. And
when a trust territory is made independent, that is to say,

established as

a sovereign state, the objective of Article 76 (fc)
is attained even if the

form of government of this new state is not that of self-government.
This is the consequence of the wording : self-government

*

or
'

independence. Excluded from the trusteeship system are, according
to the express provision of Article 78, the territories

' which have
become Members of the United Nations.' It seems that only under
these restrictions the provisions of Article 77 are to be understood.

To be placed under the trusteeship system is the effect of a special

agreement. Article 75 expressly refers to
'

subsequent individual
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agreements
'

by which territories may be placed under the trusteeship

system.
2 Article 77 stipulates:

1 . The trusteeship system shall apply to such territories in

the following categories as may be placed thereunder by means
of trusteeship agreements :

(a) territories now held under mandate
;

(fc)
territories which may be detached from enemy

states as a result of the Second World War
;
and

(c) territories voluntarily placed under the system by
states responsible for their administration.

2 . It will be a matter for subsequent agreement as to which

territories in the foregoing categories will be brought under

the trusteeship system and upon what terms.

The '

subsequent agreement
'

referred to in paragraph 2 is probably
identical with the

'

trusteeship agreements
'

mentioned in paragraph i .
8

It is of importance to note that the Charter does not impose upon
the Members an obligation to place certain territories under the

trusteeship system. Article 77, it is true, reads: The trusteeship

system
'

shall
'

apply . . . , but its text continues : to such territories

as
*

may
'

be placed thereunder
'

by means of trusteeship agreements.'
Since a territory can be placed under trusteeship only by agreement,
the voluntary consent of the state which has the right to dispose of

the territory is necessary.
4 The wording of Article 77, paragraph i

,

2
During the discussion of the Working Paper in Committee II/4 the delegate for

Egypt proposed to delete the words
'

by subsequent individual agreements
*
from

paragraph B i of the Working Paper (corresponding to Article 75 of the Charter).
' He argued that tha reference to individual agreements was a matter of detail

which did not properly fall within a clause dealing with general principles;

furthermore, its meaning was obscure. In opposition to this, it was argued that

the words it was proposed to delete were an essential element in the decision to

establish a trusteeship system and could not be removed without creating confusion.

The existing mandates had been brought under the mandatory system of the

League of Nations by individual agreements, and the three types of territory which

it was proposed to bring under the new trusteeship system could only be placed
under this system by means of similar agreements. The words in dispute conveyed
that no territory could be placed under trusteeship by any form of unilateral

action. Decision : The amendment was defeated and paragraph B i was then

adopted by 31 votes to i.' (U.N.C.I.O. Doc. 448, H/4/i8.)
*
During the discussion of Section B, paragraph 3 of the Working Paper, which

corresponds to Article 77 of the Charter, it was pointed out
'

that there were 2

references in paragraph 3 in different terms to subsequent agreements and that

these references were ambiguous.' (U.N.C.KO. Doc. sl a, 11/4/21.)
4 At the 1 9th meeting of the Fourth Committee of the General Assembly the

delegate of the South African Union correctly stated that there is nothing in the

Charter to support the contention that a government
'

could be compelled to

enter into a trusteeship agreement even against its own views or those of the people
concerned.' (Journal of the United Nations, No. 33: Suppl. No. 4-A/C.4/68,

p. ji.) The Union of South Africa refused to place die former mandate

territory of South West Africa under the trusteeship system of die United Nations.
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clause (c;, characterising only the territories mentioned in this clause

as
'

voluntarily
'

to be placed under the trusteeship system, is mis-

leading.
5 All the territories are voluntarily to be placed under the

system;
6 the whole trusteeship system, in so far as it is established

The Fourth Committee of the General Assembly adopted in 1 947 a resolution by
which it recommended that the General Assembly urge the Government of the

Union of South Africa to propose a trusteeship agreement for South West Africa.

This resolution contained the statement that
'

it is the clear intention of Chapter XII

of the Charter of the United Nations that all territories previously held under

mandate, until granted self-government or independence, shall be brought under

the international trusteeship system.' (Doc. A/422.) The General Assembly,

however, at its 10 jth meeting amended this resolution by striking out this statement

and expressed only
'

the hope that the Union Government may find it possible
'

to

propose a trusteeship agreement. (Resolutions adopted by the General Assembly
Doc. A/ji9, pp. 47 f.) In the discussion preceding this resolution the repre-
sentative of the United States declared

'

that the conclusion of trusteeship agree-
ments was to be a voluntary, and not a compulsory, process

'

(Official Records

of the Second Session of the General Assembly, Plenary Meetings, Vol. I, p. 578).

To
justify

the opposite interpretation that Article 77 established an obligation to

place the territories indicated in this Article under trusteeship, the representative
of the Soviet Union advanced the argument that if there were no such obligation
'a situation might arise under which no country would place its territories under

trusteeship
'

(Summary Record of Fourth Committee November i December 12,

1946, p. 90, p. 1 88). This possibility exists; nevertheless, the Charter did not

establish an obligation of the Members to place territories under trusteeship.
5 At the i o jth meeting of the General Assembly the representative of China stated :

1

Under Article 77 of the Charter, the Trusteeship System is applicable to three

categories of territories, the first of which comprises territories now held under

mandate. The requirement of a voluntary act is mentioned only in connection

with the third category of territories and can hardly be held applicable to territories

under mandate. Use of the word '

voluntarily
'

in the third category conveys the

sense of compulsion in regard to the other categories, particularly mandated

territories which are
specifically referred to and emphasised in Article 80,

paragraph 2 of the Charter, which does not condone any delay or postponement of

the negotiations and conclusion of agreements for placing mandated territories

under the Trusteeship System. Therefore, I submit that there is a clear obligation
on the part of the mandatory Power to place mandated territories under the

Trusteeship System.' (Official Records of the Second Session of the General

Assembly, Plenary Meetings, Vol. I, pp. 600 f.) The same view was expressed

by the representative of Haiti (p. 608).

At the Hearings (p. 314) the Chairman inserted in the record a letter from the

Secretary of the Navy which contains the following statement with reference to the

chapter on the trusteeship system :

'

This chapter has been a matter of particular
concern to the Navy because of our recognition of the fact that undivided control

of certain
strategic areas in the Pacific wrested from the Japanese by our armed

forces in this war, is essential to the security of this country. Our agreement
that this Charter is in accord with the military interest ofthis country is conditioned

by our understanding that the United States is not committed by this Charter or any
provision thereof to place under trusteeship any territory of any character, and that

if this country hereafter determines to place any territory under trusteeship this

will be done only on such terms as it may then voluntarily agree to.'

In the course of the discussion the Chairman made the following statement :

' We signed the Charter on the theory that our interests in the Pacific and elsewhere
were amply protected. The first thing to note is that no territory can be placed
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by the trusteeship agreements, has a voluntary character; and without

the trusteeship agreements by which territories are placed under the

trusteeship system of the Charter, this system cannot work. 7
Besides,

it is not only the coming under the trusteeship system pf a definite

territory, it is also the terms of the trusteeship which can be

established only by a trusteeship agreement, according to the clear

wording of Article 77, paragraph 2. 8 The Wording of Article 77,

paragraph i, clause (c), is incorrect also because the territories

referred to in clauses (a) and (fc), too, can be placed under the

trusteeship system only by states
'

responsible for their administration
'

;

and even this formula is not quite correct, since in order to place a

territory under the trusteeship system of the United Nations it does

not suffice to be
'

responsible for the administration
'

of the territory.
The state or the states must have the right to dispose of the

territory.
If the wording of clause (c) was intended to authorise a state actually

administering a territory without being the territorial sovereign, to

place it under trusteeship, clause (c) is in conflict with general

under trusteeship without the consent of the nations affected. If we are in

possession of an island in the Pacific our interests are sure to be affected, and it

cannot be placed under trusteeship except with our consent. When territories

are so placed the conditions under which they are placed under the trusteeship
must be agreed to by the affected nations. In short, it was our attitude that if we
are in possession of an island which we have conquered from Japan at the cost of

blood and treasure we can remain in possession of it, if it is within a
strategic area,

until we consent to have it go under trusteeship ;
and when we do agree that it go

under the trusteeship, we have the right to stipulate the terms upon which it will

go there.' After a Senator said,
' We have very serious claims concerning land

which, at the great cost of blood, we have taken from Japan,' the Chairman stated:
'

Under our conception, all we have to do is to hold on to them until such time as

we need to give them up. I do not think we would want to give them up if they
are in strategic areas. If we did, we would give them up with strings On them which

would guarantee ..." The Senator :

' Who would determine the strings ?
'

The Chairman :

' We would the United States.
' ... The Chairman :

'

. . . It

is conceivable that there might be some territories within a strategic area, which

would be
large enough so that we might retain those portions necessary for military

and naval purposes and yet put the other portions where the population resided

under some qualified trusteeship.' . . . The Chairman:
' We would have to

consent to the terms under which such territories would go in trusteeship, which

means that we keep the control in our hands.
'

7 At the 1 6th meeting of the Fourth Committee of the General Assembly the delegate
of Belgium stated :

'

The trusteeship agreements had no other purpose than to put
the Charter into effect in a given territory.' (Journal of the United Nations,

No. 27: Suppl. No. 4-A/C.4/49, p. 26.)

8 At the 1 24th meeting of the Security Council the delegate of the United States

stated with reference to Article 77, paragraph 2 :

'

This clause, if my memory is

correct, was regarded at the time of the negotiation
of the Charter as a sort of

joker ..." (Official Records of the Security Council 2nd Year, No. 31, p. 649.)

As a matter of fact, the clause was already contained in the Working Paper (Doc. 323,

II/4/i 2), which was the basis of the discussion in Committee II/4 of the San Francisco

Conference and was only stylistically
modified. Why should a clause considered

to be a mere
'

joker
'

have been inserted into the final text of the Charter ?
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international law. If actual administration would suffice to entitle

a state to place a territory under trusteeship, any territory under

belligerent occupation could be disposed of in this way by the occupant

power; which would evidently constitute a -violation of general
international law. Besides, it is hardly possible to derive the

competence of placing a territory under trusteeship from Article 77.

For the purpose of this Article is to determine the territories which

may be placed under trusteeship, not the states by which trusteeship

agreements may be concluded. This is the purpose of Article 79.

As pointed out, the Charter contains also a provision by which

certain territories are positively excluded from being placed under

the trusteeship system. It is Article 78 which provides: 'The

trusteeship system shall not apply to territories which have become
Members of the United Nations, relationship among which shall be

based on respect for the principle of sovereign equality.'

According to Article 22 of the Covenant of the League of Nations,

certain territories
'

which as a consequence of the late war have

ceased to be under the sovereignty of the States which formerly

governed them
'

have been placed under the
*

tutelage
'

of some of

the victorious powers which were obliged to exercise this tutelage
'

as

Mandatories on behalf of the League.' The intention underlying the

Charter is to place the .territories which were under the mandate

system of the Covenant, or some of them, under the trusteeship system
of the Charter. An express exception is made by Article 78 which

was intended to apply in the first place to Lebanon and Syria. Their

territories were under the mandate system of the League but they
became Members of the United Nations by being permitted to attend

the San Francisco Conference and to sign and ratify the Charter.

However, as far as these states are concerned, Article 78 is superfluous.
No prohibition to

place certain territories under the trusteeship

system is necessary when this effect can be brought about only

voluntarily, that is to
say, with the consent of the state which has the

right to dispose of the territory concerned. Since Syria and Lebanon

are now independent states, they cannot be placed under the trustee-

ship system without the consent of their respective governments. It

is even doubtful whether Article 78 is applicable at all to these states

since they are not territories whose peoples have not yet attained

self-government or independence. Besides, the text of Article 78 is

not quite correct since only
'

states,' and not
'

territories,' can become
Members of the United Nations. However, it was not possible to

formulate the Article as follows: The trusteeship system shall not

apply to territories of states which have become Members of the

United Nations. For such provision would have had the effect to

prevent the Members of the United Nations to place any territory,

acquired by them, under the trusteeship system. Under general
international law a state is entitled to place a territory under the
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trusteeship system of the United Nations only if it has sovereignty
over this territory, that is to say,

if it has the right to dispose of this

territory. On the other hand, there are Members of the United

Nations which were not yet
'

independent
' when the Charter came

into force, such as India 'and the Philippines. To the territories of

these communities Article 78 was certainly applicable though this

was not intended. But with respect to them, the statement of

Article 78
'

relationship among which shall be based on respect for

the prinqiple of sovereign equality
'

is more than problematical. For

these communities were certainly neither
'

sovereign
'

nor
'

equal
'

as compared with other Members.

The first category of territories mentioned in Article 77 that may
be placed under the trusteeship system are

'

territories now [that

means at the moment the Charter came into force] held under

mandate.' As pointed out, the Charter does not impose upon the

states entitled to dispose of the former mandated territories the

obligation to place under the trusteeship system all these territories.

The opposite opinion, advocated in the discussion of the Fourth

Committee of the General Assembly,' has no basis in the Charter.

The trusteeship system of the United Nations is intended to be

applied not only to territories formerly held under League mandate,
but also to the territories which may be detached from enemy states

(clause (b) ),
and other territories offered for this purpose by the

states concerned (clause (c) ). As pointed out, not only the last-

mentioned territories but also those referred to in clauses (a) and (fe)

can only
'

voluntarily
'

be placed under the trusteeship system. This

results, especially with respect to former mandated territories, also

from Article 80, whose paragraph i, stipulates:

Except as may be agreed upon in individual trusteeship

agreements, made under Articles 77, 79 and 81, placing each

territory under the trusteeship system, and until such agree-
ments have been concluded, nothing in this Chapter shall be

construed in or of itself to alter in any manner the rights
whatsoever of any states or any peoples or the terms of

existing international instruments to which Members of the

United Nations may respectively be parties.

' That the Members are obliged to place all former mandated territories which are

under their jurisdiction under the trusteeship system of the Charter was maintained

at the jth meeting of the Fourth Committee of the General Assembly by the

delegate of Brazil, at the 7th meeting by the delegate of India, at the 1 8th meeting

by the delegate of the Soviet Union, and at the i9th meeting by the delegate of the

Byelorussian Republic. (Journal of the General Assembly, No. 14; Suppl.
No. 4-A/C./4/6, p. 18; No. 17; Suppl. No. 4~A/C.4/i8, p. 27; Journal of die

United Nations, No. 30; Suppl. No. 4/A/C.4/J4, p. 37; No. 33; Suppl. No.

4-A/C.4/68, p. j6.) At the 4th meeting of the Fourth Committee the delegate of

the Netherlands correctly maintained that Article 77
'

did not make the transfer

of mandated territories to the trusteeship system absolutely obligatory.' (Journal
ofthe General Assembly, No. 1 3 ; Suppl. No. 4-A/C-4/J, p. 1 1.)
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If nothing in the Charter alters the rights
of the states relating to

territories under their jurisdiction
'

except as may be agreed upon in

individual trusteeship agreements . . . placing each territory under

the trusteeship system, and until such agreements have been

concluded,' the Charter cannot be interpreted to oblige states to

place territories under the trusteeship system. But this, and that

prior to the coming into force of the trusteeship agreements the

Charter has no effect on the
legal

status of the territories to be placed
under the system, is already the consequence of Articles 77 and 79.

According to these provisions territories can be placed under the

trusteeship system only by the trusteeship agreements which, as
'

agreements,' can be entered into only voluntarily and which must

determine the terms of trusteeship, so that all provisions of the

Charter concerning trusteeship are applicable to a territory only
after the agreement concerned has come into force, most of the

provisions of the Charter becoming binding only when inserted into

the agreement. This holds true especially of the provision of

Article 76, clause (<f), according to which it is one of the basic

objectives of the trusteeship system to
'

ensure equal treatment in

social, economic, and commercial matters for all Members of the

United Nations and their nationals.' As long as a territory is not

placed under the trusteeship system by a trusteeship agreement, this

provision cannot apply. Hence, the formula of Article 76, clause (d),
'

subject to the provisions of Article 80
'

is superfluous. It seems

that the purpose of Article 80, paragraph i, was to conserve rights
established with respect to certain territories prior to the coming
into force of Chapter XII of the Charter pending the making of

trusteeship agreements. But the provisions of Chapter XII concerning
the

legal
status of the territories referred to in this Chapter apply

only after these territories have been placed under trusteeship, and

that means: after the trusteeship agreements have come into force.

Also without the provision of Article 80, paragraph i, the rights
concerned would not have been altered by the Charter. However,
not only paragraph i, but also paragraph 2, of Article 80, is quite
redundant. 1

It runs as follows :

Paragraph i of this Article shall not be interpreted as

giving grounds for delay or postponement of the negotiation
1 The original text contained in Section B, paragraph , of the Working Paper
(U.N.C.I.O. Doc. 323, II/4/I2, p. j) which was the basis of the discussion in

Committee II /4, read as follows:
'

Except as may be agreed upon in individual

trusteeship arrangements placing each territory under the trusteeship system,

nothing in this chapter should be construed in and of itself to alter in any manner
the rights of any state or any peoples in any territory.

'

At the i oth meeting of

Committee
II/4 (U.N.C.I.O. Doc. 580, 11/4/24, p. 2)

'

the delegate for the

United States stated that paragraph B j, was intended as a conservatory or safe-

guarding clause. He was willing and desirous that the minutes of this Committee
show that it is intended to mean that all

rights whatever they may be, remain

exactly the same as they exist that they are neither increased or diminished by the



Protection of Non-Self-Governing Peoples $77

and conclusion of agreements for placing mandated and other

territories under the trusteeship system as provided for in

Article 77.

adoption of this Charter. Any change is left as a matter for subsequent agreements.
The clause should neither add nor detract, but safeguard all existing rights, whatever

they may be.' Since the Charter cannot change existing rights established by a

treaty different from the Charter and not concluded by the same states, a clause

excluding such change is superfluous. At the 1 3th meeting of Committee II/4
the delegate of the United States suggested an amendment which became Article 80

of the Charter (U.N.C.I.O. Doc. 877, H/4/3J, p. 3).

In the discussion of Section B, paragraph $, of the Working Paper,
'

it was

suggested, with reference to mandated territories, that the paragraph should include

a specific reference to paragraph 4 of Article 2 2 of the Covenant of the League of

Nations [the so-called A Mandates]. Objections to this suggestion were raised

on the grounds that it would be inadvisable to refer, specifically, to any one

international instrument to which all the United Nations were not parties. It was

stated that the phrase
"

existing international instruments
"

was 'preferable. The
Committee accepted the interpretation that among the

' '

rights whatsoever of any
states or any peoples "... there are included any rights set forth in paragraph 4
of Article 22 of the Covenant of the League of Nations.' (Report of the Rap-

porteur of Committee II/4 (U.N.C.I.O. Doc. 1115, II/4/44 (i) (a), p. $). The

rights
of the peoples of the mandated territories mentioned in paragraph 4,

Article 22, of the Covenant, consists in that their wishes must be considered
'

in

the selection of the Mandatory.
'

This right could not be altered by the Charter

but only by an amendment to the Covenant. But it does not imply a right with

respect to the selection of the administering authority under the trusteeship system
of the Charter. If Article 80, paragraph i, has no other meaning than that it does

not alter Article 22, paragraph 4 of the Covenant, it is superfluous. If it intends

to confer upon the peoples of mandated territories referred to in Article 22,

paragraph 4, of the Covenant, the right to participate in the selection ofthe adminis-

tering authority under the trusteeship system of the Charter, its text is certainly
insufficient. In this respect the wording suggested by the delegate for Iraq in the

i3th meeting of Committee II/4 (U.N.C.I.O. Doc. 877, 11/4/35, P- 3) was more

adequate :

'

(a) In the event of any territory being placed under the trusteeship

system, nothing in this Chapter should be construed in and of itself to alter in any
manner the rights of any state in any territory or to diminish the rights of the people
of that territory, (b) Notwithstanding anything contained in this Chapter, in the

event of the transfer to the trusteeship system of any territory now administered

on the basis of paragraph 4, of Article 2 2
,
of the Covenant of the League of Nations,

such trusteeship shall not apply to such a territory save within the limits and for the

purposes laid down in the aforementioned paragraph of the Covenant. In favour

of the motion, it was said that, unless amended, paragraph B
,
would leave peoples

coming under the trusteeship system at the mercy of those making the trusteeship

arrangements, for no provision was included for consulting the desires of the

peoples concerned. The paragraph should contain a guarantee that in drawing

up trusteeship arrangements the rights of the peoples concerned should not be in

any way reduced. While it was gratifying to have it recorded that the rights set

forth in paragraph 4, of Article 22, of the Covenant, were included in paragraph B $,

it would be preferable to word paragraph B 5, so that there could be no doubt on

this matter.' This motion was rejected on the following reasons:
'

Against the

amendment pf the delegate of Iraq, it was said that the effect would be to cut off

the
rights of some peoples in some territories as the text of the amendment used

the word "
people

"
in the singular,

whereas the paragraph [as suggested by the

United States delegate] would safeguard all
rights. Moreover, it was pointed out

K. 37



78 Functions of the United Nations

Paragraph i cannot give grounds for delay or postponement of

negotiation and conclusion of agreements for placing mandated and

other territories under the trusteeship system since it has no specific

effect at all. Besides, since there is no obligation whatsoever to place
territories under the trusteeship system, any state may delay or

postpone the negotiation and conclusion of the trusteeship agreement
without violating the Charter.

(c) The Trusteeship Agreements

By whom shall the
'

trusteeship agreements
'

be concluded ? To this

question the Charter has no direct answer. It provides only in

Article 79:
The terms of trusteeship for each territory to be placed

under the trusteeship system, including any alteration or

amendment, shall be agreed upon by the states directly

concerned, including the mandatory power in the case of

territories held under mandate by a Member of the United

Nations, and shall be approved as provided for in Articles 83
and 8$.

If it may be supposed that the agreements referred to in Article 79
are indentical with the trusteeship agreements referred to in Article 77

(which is not self-evident in view of the wording of the two Articles),

these agreements are to be concluded by the
'

states directly con-

cerned.' But which states are
'

directly concerned
'

?

The Charter does not contain a definition of the concept
'

states

directly concerned.' Such a definition, constituting an authentic

interpretation of the Charter, that is to say, a general rule binding

upon the Members and organs of the United Nations, is possible only

by an amendment to the Charter. No organ of the United Nations is

competent to define the terms concerned in this sense. But the

Members and organs which are to apply Article 79 are competent to

interpret the phrase
'

states directly concerned
'

in the concrete case

in which they apply Article 79.
2

that not all of the United Nations were parties to the same international instruments,
some for example being bound by the Covenant and some not. Account should be

taken of the respective positions of all the United Nations in this respect.
' The

amendment suggested by the
delegate of Iraq referred to the terms of trusteeship

agreements. Its effect would have been that these agreements had to guarantee to

the people of each trust
territory the same rights as guaranteed to it by paragraph 4

of Article 22 of the Covenant. The amendment suggested by the delegate of the

United States (which became Article 80 of the Charter) referred to the. period
'

until
'

the trusteeship agreements have been concluded, and expressly excepts
these agreements from the principle not to alter the rights granted by the Covenant
to the peoples of the mandated territories.

2 At the San Francisco Conference attempts were made to insert into the Charter a

definition of the
'

states
directly concerned

'

; but without success. The problem
was discussed by the Fourth Committee of the General Assembly. Some delegates
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Under general international law, a territory can be placed under

trusteeship, whatever this term may mean, only by the authority
which is entitled to dispose of the territory, to cede or lease it, and

the like. The right to dispose of a territory is implied in the power
which is usually called territorial sovereignty. The procedure by
which a territory is placed under the trusteeship system of the United

Nations has three main objectives: to place the territory under the

administration of a definite authority, that is to say to determine the

administering authority; to place the administration of this territory
under the supervision of the Organisation; and to determine the

terms under which the territory shall be administered. The Charter

does not confer upon the Organisation the power to determine

unilaterally the administering authority. This can be done only by
the trusteeship agreement. Article 8 1 provides :

The trusteeship agreement shall in each case include the

terms under which the trust territory will be administered and

designate the authority which will exercise the administration

of the trust territory. Such authority, hereinafter called the

administering authority, may be one or more states or the

Organisation itself.

The agreement by which the administering authority is to be

determined must be concluded between the power which is entitled

to dispose of the territory and the power under whose trusteeship
administration the territory is to be placed; which agreement has to

be
'

approved
'

by the Organisation. Under general international

law no other
'

states
'

but the territorial sovereign, i.e., the state

entitled to dispose of the territory, and the one under whose
administration the territory is to be placed, are

'

directly concerned.
'

These states may or may not be identical. The Charter cannot

exclude them from the
*

states directly concerned,' as the states

competent to conclude the trusteeship agreement. They are the

states which are
legally concerned y and the term

*

directly concerned
'

may be interpreted to mean only
'

legally concerned.' 3 But it may

suggested a definition to be established by the Fourth Committee or by the General

Assembly or by the Trusteeship Council. By definition they probably meant an

authentic interpretation. But none of these organs is competent to offer an

authentic interpretation of the Charter. Article 79 can be applied by the General

Assembly and the Security Council without such a definition. This view has

been expressed by the representative of the United States at the 6th meeting of the

Fourth Committee on January 2j, 1946 (Summary Records of Fourth Committee,

January 1 1 February 7, 1946, p. 19) and by the Chairman of Sub-Committee i at

its 27th meeting on December 9, 1946 (Summary Records of meetings of Sub-

Committee i, November ij December 10, 1946, p. 207).
3 At the 27th meeting of Sub-Committee i of the Fourth Committee the repre-

sentative of Australia stated :

'

Since, in a real sense, every state had an interest in

the
trusteeship agreement for each territory, the Charter had specified that a

state's concern must be not only real and strong, but it must also be a "direct

concern." Interest in the administration of a territory by another state could

37(2)
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be interpreted to mean also
'

politically concerned.' Politically

concerned is any state interested in the matter. But the authority

competent to apply and, consequently, to interpret Article 79 may
restrict the scope of the phrase to the Members of the United Nations,

to the members of the Trusteeship Council or to the permanent
members of the Security Council or in any other way. None of

these interpretations
is excluded by the Charter. 4 In case the

formula
'

states directly concerned
'

is interpreted to mean not only
'

legally
'

but also
'

politically concerned,' the Organisation, through
its competent organ, has at least indirectly the power to decide

which states, as the
'

states directly concerned,' have to conclude

the trusteeship agreement under consideration by the Organisation.
It is true that the Organisation and the state entitled to place the

territory under trusteeship may differ in their answer to the question
as to which are the states directly concerned'. But since the trustee-

ship agreement must be approved by the Organisation, the latter may
refuse to approve an agreement to which not all the states or states

other than those which in its opinion are directly concerned, are

contracting parties. (This does not apply to the state entitled to

dispose of the territory and the state which is to become the adminis-

not ... be direct unless it was a juridical interest. That conclusion was

reinforced by consideration of Article 77 (c) of the Charter, which provided for the

voluntary submission to the trusteeship system of territories other than those held

under mandates or taken from enemy states in the last war. It was improbable, in

the case of such territories that the Charter required the consent of states other

than the administering state, if there was nothing in their history to justify that

consent being required. It was clear, therefore, that a direct juridical interest

must exist in order that a state should be directly concerned. . . .

'

(Summary
Records of meetings of Sub-Committee i, November i December 10, 1946,

p. 206.)
4 The representative of Poland expressed the view that the trusteeship Territories

were the concern of all the United Nations as such (Summary Record of Meetings of

Fourth Committee, November i December 12, 1946, p. 105). The repre-
sentative of the Soviet Union submitted

'

that among the states directly concerned

should be counted the five great Powers, as they were permanent members of the

Trusteeship Council. That special position emphasised their responsibility for

trust territories. It should also be considered that the trust territories, according
to Articles 76 and 84 of the Charter, were called upon to play their part in the

attainment of international peace and
security, within die general system of measures

which were within the scope of the Security Council. That fact should obviously
not be ignored when deciding the question of the states directly concerned.'

(Summary Records of Sub-Committee i, November i$ December 10, 1946,

p. 174.) The delegation of Iraq proposed that the General Assembly should

resolve: . . . among the prime and principal considerations for determining
whether a state is directly concerned are the following: (i) Neighbourship and

geographic adjacency of a state to the territory in question, (ii) Linguistic,

cultural, economic, social and historical ties between a state and the territory in

question. The aforesaid considerations are not exhaustive. States which have

other reasons to be considered as
directly concerned may be entitled to participate

in the negotiation of a given trusteeship agreement.' (Summary Record of

meetings of Fourth Committee, January n February 7, 1946, p. 49.)
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taring authority, which states under general international law must

be recognised by the Organisation as
'

states directly concerned.'

Hence it depends finally upon the Organisation to decide which

states, in addition to the state which is entitled to dispose of the

territory and the state which is to become the administering authority,
are

'

directly concerned.' Any state may claim to be
'

directly

concerned,' but if this claim is not recognised by the organ of the

United Nations competent to approve the trusteeship agreement, it

can have no effect. 6 The approval of a trusteeship agreement by the

competent organ of the United Nations must be regarded as a definitive

decision of the question as to which were the states entitled to be

contracting parties to this concrete trusteeship agreement.
6

* At the Hearings (p. 321) a Senator asked the following question with reference to

Article 79 :

' How is it to be determined whether a state is directly concerned in

any of these trusteeship problems ?
'

Whereupon the representative of the

Department of State answered :

'

I imagine that would be determined by negotia-
tions among the states which claimed to be concerned.' The Senator:

'

Could

any state come in and claim that it was concerned, under this language ?' The

representative:
'

I imagine any state could claim that it is concerned, but there

are certain guiding principles with respect to the particular categories with which

we are dealing here. One category is formed by the mandates. The states

concerned there are clearly the principal allied and associated powers of the last

war, with the enemy states in this war substracted.' The Senator:
'

Outside of

that category, take some of the territories which were not under the mandate

system of the League. How would it be determined as to which states were

directly concerned?' The representative: 'There would be only two other

categories in addition to the mandates. One would be the territories detached

from the enemy in the course of this war. And the states directly concerned would
be determined by agreement among the United Nations or the nations at war with

the particular enemy.' The Senator:
' You mean then that it would come up,

perhaps, in the Assembly, or would that be a matter of negotiation outside of the

United Nations Organisation ?
' The representative :

'

That would be entirely
outside of the Organisation.' The Senator:

'

So that if countries A and B claimed

a direct interest, and country C claimed it, it would be a question of negotiation
between the countries A and B and C? '

The representative:
'

That is right.'

The interpretation according to which the determination of the states directly
concerned is a matter of negotiation

'

entirely outside of the Organisation
'

ignores
that under Article 79 the trusteeship agreement must be approved by the Organisa-
tion. Besides,

'

negotiation
'

does not necessarily lead to
'

determination,'

except the interpretation advocated by the representative of the State Department

implies that it is for the state competent to place a territory under trusteeship to

decide which are the other states directly concerned and to reject the claim of any
state which it does not ^recognise as directly concerned. But such interpretation
can hardly be based on Article 79.

At the 28th meeting of Sub-Committee i of the Fourth Committee the repre-
sentative of India stated, regarding the interpretation of the phrase

'

states directly

concerned,' that
'

it was for the General Assembly to decide on the question and

to interpret the provision of the Charter accordingly. The interested party would

then be able to accept the decision or to appeal to the Court.' (Summary Record*

of Meetings of Sub-Committee i, November ij December 10, 1946, p. 213.)

Appeal to the Court is not possible since the case would be a dispute between the

United Nations and a Member state, and under Article 34 of the Statute of the
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Article 79 does not only provide that the
'

states directly con-

cerned
'

shall agree upon the terms of trusteeship but also upon
*

any
alteration or amendment.' The question arises whether the states

directly concerned in the conclusion of the agreement by which a

territory is placed under trusteeship, are identical with the states

directly concerned in the alteration or amendment of this agreement.
Under general international law a treaty can be altered or amended

only by the contracting parties to the treaty, except the treaty contains

special provisions in this respect. This principle can not be changed

by the Charter. But the Charter could make the approval of altera-

tions or amendments of the trusteeship agreements by the Organisation

dependent not only on the consent of the states which, according to

general international law must consent, but, in addition, on the

consent of other states. If so, the states which the Organisation
considered as directly concerned in the conclusion of the trusteeship

agreement need not necessarily be identical with those the Organisation
considers as directly concerned in the alteration or amendment of the

agreement. The wording of Article 79 does not exclude such

interpretation.
7

International Court of Justice only states, not international organisations, may be

parties in cases before the Court. Cf. supra, p. 483 ff.

During the discussion of the trusteeship for Tanganyika in Sub-Committee i

of the Fourth Committee, India claimed to be recognised as a
'

state directly
concerned.' The preamble of the draft agreement submitted by the United

Kingdom contained the phrase: The General Assembly
'

in accordance with

Article 8j of the said Charter, having satisfied itself that the requirements of

Article 79 of the said Charter have been complied with
'

hereby resolves to

approve, etc. The representative of India proposed either to include in the

text of the trusteeship agreement
'

a clause establishing the fact that the agreement
would enter into force after the Government of India had

signified
its agreement

with its terms,' or to delete the phrase just quoted. The representative of the

United Kingdom declared that he was prepared to delete the reference to Article 79
in the preamble as requested by the Indian representative (Summary Records of

Meetings of Sub-Committee i, November ij December 10, 1946, pp. 211 f,

214). The fact that the trusteeship agreement does, or does not, refer to Article 79
is of no importance as to the effect of the approval of the agreement by the

Organisation. After the agreement is approved by the competent organ of the

United Nations, no state can contest the validity of the agreement on the ground
that it was a state directly concerned but did not participate in the conclusion of

the agreement, whether the agreement did or did not contain a reference to

Article 79.
7 Sub-Committee i of the Fourth Committee approved a proposal of the delegation

of the United States to the effect that a recommendation be included in the report
of the sub-committee which contained the following passage :

'

There has . . .

been no specification by the General Assembly of
' '

States directly concerned
' '

in

relation to the proposed Trust Territories. Accordingly, the General Assembly
in approving the terms of trusteeship does not prejudge the question of what
States are or are not

"
directly concerned

"
within the meaning of Article 79. It

recognises that no State has waived or prejudiced its right hereafter to claim to be

such a
"

State directly concerned
"

in relation to approval of subsequently proposed
trusteeship agreements and any alteration or amendment of those now approved,
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There can be no doubt that according to the wording of Article 79,

all
'

states directly concerned
'

have to be contracting parties to the

trusteeship agreement in order to make the agreement suitable for

approval by the Organisation; and there must be, at least, two states

directly concerned so that an agreement can be submitted to the

Organisation for approval. Article 79 speaks of
'

states directly
concerned

'

in the plural and provides that these
'

states
'

must
'

agree

upon the terms of trusteeship before submitting the agreement to the

Organisation.
8 The states directly concerned must be contracting

and that the procedure to be followed in the future with reference to such matters

may be subject to later determination.' (Summary Records of Meetings of

Fourth Committee, November i December 12, 1946, p. 302.) The statement

that the General Assembly in approving the terms of a concrete trusteeship does not

prejudice the question of what states are or are not directly concerned within the

meaning of Article 79, is not quite correct. The question is prejudged in so far

as the conclusion of this trusteeship agreement is concerned. The question is not

prejudged only in relation to
'

subsequently proposed trusteeship agreements,' as

it is expressly formulated in the proposal of the United States. Hence the interpre-
tation of the delegate of the United Kingdom, that the right of the state which

claims to be a state directly concerned in the conclusion of a trusteeship agreement,
but is not recognised as such in the approval of this agreement by the Organisation,
'

would remain latent
'

(Summary Records of Meetings of Sub-Committee i
,

November ir December 10, 1946, p. 214) is not correct. In this connection,
the delegation of France made the following statement :

'

(a) The French delegation
considers that the approval by the General Assembly of the trusteeship agreements
submitted by the French Government will necessarily imply recognition of the

fact that these agreements comply with the conditions of Article 79 of the Charter

of the United Nations, (fc) Following approval of the draft trusteeship agreements

by the General Assembly, the French Government would reject in advance any
claim subsequently presented as regards these agreements by any State declaring
itself to be directly concerned, (c) If in the future, any amendments or modi-

fications should be proposed to the said agreements, the French Government
reserves its right regarding any State which should claim to be directly concerned,
to recognise it as such or not.

'

(Summary Record of Meetings of Fourth Com-

mittee, November i- December 12, 1946, p. 302.) Regarding the proposal of

the United States, the delegate of the Soviet Union declared that the decision of

the Sub-Committee adopting the proposal
'

was unlawful in the light
of Article 79

of the Charter, and that consequently the trusteeship agreements would be invalid.'

(Summary Records of Meetings of Sub-Committee i, November 15 December 10,

1946, p. 209.) This view has no basis in the Charter.

8 At the 1 6th meeting of the Fourth Comnrittee, the representative of the United

States expressed the opinion that
' "

States
"

in Article 79 included the singular
as well as the plural, and thus the Charter would be interpreted as though it read
"

the States or State directly Concerned," depending upon the individual case.

Hence, the fact that the plural form was used in the Charter did not mean that in

every case several States must be found whose preliminary agreement would have

to be obtained in order that the territory could be placed under trusteeship. Thus

with respect to territories administered by a single State, its agreement was the

only agreement required as a prelude to Assembly action.' (Summary Records of

Meetings of Fourth Committee, November i December 12, 1946, pp. 75 f.)

It may be that
'

such interpretation of the Charter
'

is as the representative of the

United States asserted
'

the most workable and the fairest possible.' But it is

certainly not
'

legally proper.
' A plural cannot be interpreted to mean the singular,
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parties to the trusteeship agreement. Hence the provisions of

Article 79 are not complied with if states directly concerned are

only informed of the content of the trusteeship agreement, or

consulted
;

9 or if they participate as members of the General Assembly

and the
'

agreement
'

required by Article 79 is not the offer made by one state to

the Organisation, which together with the
'

approval
'

of the latter would constitute

the trusteeship
'

agreement,' but an agreement of at least two states, brought about

prior to the approval.
' Some Member states tried to interpret the provision of Article 79 that the terms of

trusteeship
'

shall be agreed upon by the states directly concerned,' to mean that

these states need not be contracting parties to the agreement, that the provision is

complied with if the state entitled to place the territory under the trusteeship

system has informed or consulted with the states which it considers to be directly
concerned. Some governments interpreted Article 79 to mean that a state, before

submitting to the Organisation a draft trusteeship agreement, has to get the approval
of the terms ofthe agreement from the state which the state submitting the agreement
considers to be directly concerned, without being obliged to permit the latter to

become a contracting party to the agreement. Pursuant the resolution of the

General Assembly on Non-Self-governing Peoples, the Secretary-General addressed

a letter to certain states administering former mandated territories, in which he

asked them to inform him, inter alia, as to
'

the progress of negotiations
'

on the

trusteeship agreements to be submitted to the Organisation (Summary Records of

Meetings of Fourth Committee, November i December 12, 1946, pp. 193 ff.).

In its answer to this letter, the Government of Australia stated that
'

the terms of

this agreement [for the territory of New Guinea] have been published and are now

being discussed with the Governments of New Zealand, the United Kingdom, the

United States, and France, with a view to submission to the General Assembly
'

(p. 194). The Foreign Minister of Belgium stated that the draft agreement for

Ruanda-Urundi
'

has been submitted to the British Government, which my
Government certainly regards as being directly concerned according to the provisions
of Article ... of the United Nations Charter. This draft trusteeship agreement
has also been communicated, for their information, to the Governments of China,
the United States of America, France and the Union of Soviet Socialist Republics.'
He further stated :

' The British Government have
signified

their approval of the

draft agreement ..." (p. 195). In the final document of this agreement the

approval of the British Government does not appear. The French Government
stated in its answer that the terms of trusteeship concerning the territories of

Togoland and the Cameroons '

have been submitted for approval to the British

Government which is considered by the French Government as a
"

state directly
concerned

"
in accordance with the provisions of Article 79 of the Charter. The

terms of trusteeship have further been communicated for information purposes to

the other permanent members of the Security Council, and also to the mandatory
Powers of Territories on the African Continent

'

(p. 19$). At the 2oth meeting
of the Fourth Committee the delegate of France declared :

'

In order to work out

draft trusteeship agreements, France had had to undertake exchanges with the

states that she considered
"

directly concerned," although no definition of that term
had been available. France undertook to communicate with the United Kingdom
concerning Togoland and the Cameroons as a result of the resolution of the

Supreme Council of May 7, 1919, and of the decision of the Council of the League
of Nations of July 20, 1922.' (p. in.) The approval on the part of the United

Kingdom is not mentioned here. The Government of New Zealand, in its answer
to the letter of the Secretary-General, stated that a draft trusteeship agreement
in respect to the territory of Western Samoa had been prepared

'

for submission
to the other "

states directly concerned
"

as required by Article 8 j of the Charter



Protection oj Non-Self-Governing Peoples

of the Security Council in the procedure by which the trusteeship

agreement is approved by these organs of the United Nations. l

In case the Security Council has to approve the trusteeship

agreement (Articles 79, 83), the states which the Council considers
to be directly concerned may be, if they are Members of the United

Nations, but not members of the Security Council, invited under

of the United Nations.' The New Zealand Government stated further:
'

It is

proposed, without prejudice to the ultimate interpretation of the phrase
"

states

directly concerned
"

to regard the United Kingdom, Australia, the United States

of America and France as
"

states directly concerned
"

in the conclusion of the

agreement affecting Western Samoa. The draft has accordingly been submitted to

those states for comment, but their final views haye not as yet been received
'

(p. 1 96). It is not clear whether the New Zealand Government originally intended
to recognise the states directly concerned as contracting parties to the agreement.
In the final document New Zealand appears as the only state directly concerned.
The Government of the United Kingdom referred in its answer to the Secretary-
General only to

'

negotiations with other Members of the United Nations
'

(p. 1 98).
But the French Government stated in its answer:

' The British Government, for

its own part, has submitted for approval by the French Government the terms of

trusteeship regarding Togoland and the Cameroons under British mandate
'

(p. 195),

At the 1 6th meeting of the Fourth Committee the delegate of the United States

stated that
'

the Government of the United States was transmitting for information

to certain other states a draft of a strategic-area trusteeship agreement [concerning
the former Japanese mandated islands] which, at an early date, was to be submitted

formally to the Security Council.' (Journal of the United Nations, No. 27; Suppl.
No. 4-A/C.4/49, p. 19.) At the ii3th meeting of the Security Council the

delegate of the United States declared :

' The United States believes it has conformed
to the requirements of Article 79 of the Charter, first, by transmitting copies of a

draft trusteeship agreement for the former Japanese mandated islands to all Members
of the United Nations, which, in the view of the Government of the United States,

may have special interests in these islands and, now, by formally submitting the

draft agreement to the Security Council for its approval.' (Official Records of the

Security Council, 2nd Year, No. 20, p. 413.) It is not mentioned whether the

states to which copies were transmitted have approved the terms of trusteeship as

suggested by the United States. At the n6th meeting of the Security Council

the
delegate of the United States declared that

'

in the spirit
of the Charter

'

Article 79 provides only
'

that all interested parties have a chance to be heard.'

Consequently he maintained
'

that the draft trusteeship agreement is in the nature

of a bilateral contract between the United States, on the one hand, and the Security
Council on the other.' (Ibid., No. 23, pp. 475 f.) If the part which the states

directly concerned have to perform in the conclusion of a trusteeship agreement is

reduced to being heard, then the agreement is indeed a bilateral contract between

the state submitting it and the. United Nations approving it. But this is certainly
not provided for by Article 79.

1 At the 24th meeting ofSub-Committee i ofthe Fourth Committee the representative
of Belgium stated that 'if the fifty-four

United Nations [as represented in the

General Assembly] agreed to accept the trusteeship agreements [by approving them

under Articles 79 and 8j] there could be no question that all the states directly

concerned had given their consent.' (Summary Records of Meetings of Sub-

Committee i, November i December 10, 1946, p. 182.) This view is hardly

compatible with Articles 79 and 85 which clearly distinguish
between the agreement

of the states directly concerned and the decision of the General Assembly by which

this agreement is approved.
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Article 31, as states whose
'

interests are specially affected,' to

participate without vote in the discussion of the matter. But this is

certainly not enough to comply with the provision of Article 79 that

the states directly concerned have to conclude the trusteeship

agreement. The states directly concerned have to participate
in that

stage of the procedure which the Charter determines by providing that

the states directly concerned shall
*

agree
'

upon the terms of

trusteeship (Article 79). This is the conclusion of the trusteeship
'

agreement
'

on the part of the states directly concerned. It is

according to the Charter a stage of the procedure for the placing of

a territory under trusteeship which must precede the stage charac-

terised hy the Charter as
*

approval
'

of the terms of trusteeship

(Articles 79, 83 and 85).
2 This

*

approval
'

of the terms of trusteeship

agreed upon by the states directlyconcerned is an act ofthe Organisation.
A % state invited under Article 3 1 participates in this act of the

Organisation, and only in its preparatory phase, since the invited state

participates only in the discussion, not in the voting.
3 If the General

2 At the 8th meeting of the Fourth Committee of the General Assembly the delegate
of Belgium

'

associated himself with the position taken by the delegation for the

Netherlands that the United Nations would not participate during the first state

of drawing up trusteeship agreements. Only when the agreements had been

concluded would the General Assembly come into the picture.' (Journal of the

General Assembly, No. 17 ; Suppl. No. 4-A/C.4/1 8, p. 27.) At the i i9th meeting
of the Security Council the delegate of Australia declared

'

that it is necessary to

make a mental distinction between the two acts which take place in the establishment

of a trusteeship area under the United Nations Charter. First of all, the terms of

the trusteeship agreement are to be agreed upon as provided in Article 79 and,

second, in the case of
strategic areas, the terms so agreed upon under Article 79

have to be approved by the Security Council under Article 83. They are in effect

two separate acts.' (Official Records of the Security Council, 2nd Year, No. 26,

p. pi.)
8 At its 1 1 8th meeting the Security Council resolved under Article 31 of the Charter

to invite the members of the Far Eastern Commission not represented on the

Security Council to participate without vote in the discussion of the trusteeship

agreement concerning the former Japanese mandated islands. At the 1 24th meeting
the President of the Council ascertained that these states, namely Canada, India,

the Netherlands, New Zealand and the Philippine Republic,
'

have expressed their

agreement that the United States should be the administering authority of the

former Japanese mandated islands in the Pacific and that such islands should constitute

a
strategic Trust Territory.' (Official Record* of the Security Council, 2nd Year,

No. 31, p. 643.) It is doubtful whether a Member invited under Article 31 to

participate
'

without vote
'

in the discussion of the question whether the Council
shall approve the terms of a trusteeship agreement, is entitled to express its

agreement. Besides, consent to the designation ofthe United States as administering

authority and of the territory as a
strategic area is not equivalent to participating

in the conclusion of the agreement, required by Article 79. At the same meeting,
the delegate of Syria stated in the discussion on the trusteeship :

'

I think that in

the way .we are proceeding we are not giving proper implementation or effect to

Article 79 of the Charter, because we are paying no attention or consideration at

all to the states directly concerned. In the Security Council, it was proposed that

we should invite certain states whose interests we considered as specially affected.
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Assembly or the Security Council considers not only the state entitled

to dispose of the territory and the one to become the administering

authority (the two being normally identical), but also another state as

directly concerned and is willing to approve a trusteeship agreement

only if this state is admitted by the other (or the two others) to partici-

pate in the conclusion of the agreement, this third state recognised by
the Organisation as directly concerned is in a position to delay or

even to .prevent the placing under trusteeship of the territory. Hence
the Organisation is not interested at all in recognising states other than

those legally entitled to place the territory under trusteeship and those

to become the administering authority as
*

directly concerned.
' 4

We invited them, and we heard their statements and their remarks, but they did

not take part in the vote.' But he added;
'

However, it is something to show a

certain respect for the states directly concerned as stipulated in Article 79. This

constitutes formulation of an agreement made between the trustee state and the

Security Council after consulting the states directly concerned.' (pp. 672 f.).

4 At the 2 3rd meeting ofSub-Committee i ofthe Fourth Committee the representative
of the Halted States

'

expressed doubts concerning the view that all five great Powers

should be counted among the States directly concerned in all qases, merely because

they were permanent members of the Trusteeship Council and of the Security
Council. The fact that their special position had been recognised by permanent
status on the Trusteeship Council did not necessarily justify giving them a further

special position. Such an interpretation would give a veto power over all the

terms of the trusteeship agreements to each of the five great Powers, which, in his

opinion, was not acceptable, at least at that moment.' (Summary Records of

Meetings of Sub-Committee i, November ij December 10, 1946, p. 17^.)

Any state which in addition to the one which places the territory under trusteeship
is recognised to be a state directly concerned is given a veto power over all the

terms of the trusteeship agreement. At the 28th meeting of Sub-Committee i

the representative of Belgium stated that if Article 79 would be interpreted to mean
that in case of a trusteeship agreement concerning a former mandate territory not

only the mandatory power but also other states are to be recognised as directly
concerned and hence entitled to become contracting parties to the trusteeship

agreement, Article 79 would provide
'

for a virtual veto power for the "States

directly concerned," but it could not have been the intention of the authors of the

Charter to multiply the number of possibilities of veto which, in his opinion, should

be understood in as limited sense as possible. Only states which had legal title

to the Territories had the right to oppose the enforcement oftrusteeship agreements.
'

(p. 212). The wording of Article 79 stipulating that the states directly concerned

shall
'

agree
'

upon the terms of trusteeship is too clear to allow the assumption
that the authors of the Charter intended just the contrary.

Regarding the trusteeship agreement for Western Samoa, to which only the

United Nations and New Zealand are the contracting parties, the representative of

the latter declared at the i st meeting of Sub-Committee i of the Fourth Committee

that
'

regarding the
"

States directly concerned
"

his government felt that the

interests of the native population should not be subordinated to the interests of other

States.' (Ibid., p. 3.) In its letter to the Secretary-General (cf. supra, p. $&$) the

government of New Zealand proposed
'

to regard the United Kingdom, Australia,

the United States of America and France as the
"

States directly concerned
"

in

the conclusion ofthe agreement affecting Western Samoa. The draft has accordingly
been submitted to those States for comment. . . .

'

Only for comment, not for

participation in conclusion of the agreement. The view that the interests of a state
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Only
'

states
'

are
'

directly concerned
'

and, if recognised as such,

entitled to participate in the conclusion and in the alteration or

amendment of the trusteeship agreement. The Charter does not

confer upon the population of the territory to be placed under trustee-

ship any right whatsoever to take part in these transactions. Even if

the population of the territory concerned is organised as a legal

community at the time the territory is to be placed under trusteeship,
this community has no claim under the Charter to be heard in the

procedure by which the terms of the trusteeship agreement are

stipulated. In this respect there exists a difference between the

trusteeship system of the Charter and the mandate system of the

Covenant which in Article 22, paragraph 4, concerning so-called

A Mandates provided that the wishes of the
'

communities
'

formerly

belonging to the Turkish Empire
'

must be a principal consideration in

the selection of the Mandatory.' Under Article 81, the trusteeship

agreement shall
'

designate the authority which will exercise the

administration of the trust territory.
'

This designation is within the

exclusive competence of the governments of the states directly
concerned and the Organisation.

5

if the latter is entitled to participate in the conclusion of the trusteeship agreement,

may conflict with the interests of the native population, is correct.

6 At the San Francisco Conference, the delegate for Egypt moved that the following
words be added at the end of paragraph B. 6 of the Working Paper [corresponding to

Article 8 1 of the Charter] :

' "
. . . due regard being given to the wishes of the

population in the selection of the trustee authority, in accordance with paragraph B. 2

above.
' '

(Paragraph B.6 would then read as follows :

' ' The Trusteeship agreement
in each case shall include the terms under which the territory will be administered

and designate the authority which shall exercise the administration of the trust

territory. Such authority, hereafter called the administering authority, may be one

or more states or the United Nations Organisation itself, due regard being given to

the wishes of the population in the selection of the trustee authority in accordance

with paragraph B. 2 above.") In favour of the motion it was said that in the

Covenant of the League of Nations provision was made for taking into consideration

the wishes of the people in
selecting the mandatory power in certain cases. It was to

be hoped that the Charter now being drafted would go at least as far in this matter

as the Covenant had done. Moreover, reference to
' '

the freely expressed wishes

of the peoples concerned
"

had been inserted in paragraph B.2 [corresponding to

Article 76 (b)] relating to the basic objectives of the trusteeship system, and for

consistency a similar reference should be included in the paragraph relating to the

conclusion of the trusteeship agreements. It was desirable to have an elastic phrase
which would apply only in cases in which the peoples concerned were capable of

forming an opinion on the question of
selecting an administering authority. It was

unfair to
assign such peoples to the administration of a power without consulting

their wishes. If greater consideration had been given, to the wishes of the people
concerned in connection with some of the mandates much trouble would have been

avoided. Since the Committee proposed to give directions to the Assembly in

such matters as the composition of the Trusteeship Council directions might also

appropriately be given to the Assembly in this matter. Against the motion it was
said that if certain words from paragraph B. 2 were to be repeated in paragraph B. 6 all

of paragraph B. 2 should for consistency likewise be repeated. The interests of the

peoples concerned were protected by paragraph B. j as well as by paragraph B.2,
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Legally
'

concerned
'

is also the United Nations. For it is under

the supervision of the United Nations that the administration of the

trust territory is to be exercised; that means that the Organisation
assumes the function of supervision with respect to the administration

of the territory, which, too, is possible only by an agreement between
the Organisation and the state entitled to place the territory under the

trusteeship system. However, the Organisation itself may according
to Article 81 become, under the terms of a trusteeship agreement,
the administering authority.

6

If only one state is entitled to dispose of the territory to be placed
under trusteeship, an agreement to this effect may be concluded under

general international law by this state and the United Nations,

provided that this state or the Organisation is designated in the

agreement as administering authority. If another state is to be made
the administering authority, the agreement must be concluded by
these two states and the United Nations. But Article 79 covers only
the case that by an agreement between two or more states (as states

directly concerned) and the United Nations (approving the agreement)
a territory is placed under the trusteeship system. It does not cover

the case that by an agreement between one state and the United

Nations a territory is placed under the direct administration of the

and in addition the trust agreements would require approval by the General Assembly
at which time ample opportunity for taking into consideration in so far as possible
the wishes of the peoples concerned would be afforded. There would be evident

practical difficulties in ascertaining the wishes of the peoples of very backward'

areas. The motion placed no limit upon the areas to which it should apply, while

the reference in the Covenant to consulting the wishes of the people was restricted

to "A" Mandates. It was quite probable that at the end of the war the allocation

ofterritories would be determined by a number ofconsiderations in addition to regard
for the wishes of the inhabitants. Strategic considerations, for example, might be

an important element in determining the choice of the trust power.

During the discussion general agreement was expressed with regard to the

objectives sought by the motion but not with regard to the method by which these

objectives were to be attained. After a motion by the delegate for Iraq that

further discussion be postponed had failed of adoption, the delegate for India moved
that the Egyptian amendment be amended by the insertion after the word "

given
"

of the words
"
wherever conditions permit." (The Egyptian amendment as

modified by the Indian motion would then read :

' ' Due regard being given wherever
conditions permit to the wishes of the population in the selection of the trustee

authority, in accordance with paragraph B.2 above.") The Committee rejected
the amendment by the delegate for India to the amendment by the delegate for

Egypt . . . rejected the motion by the delegate for Egypt by a vote of 8 for and 26

against.' Summary Report of i4th meeting of Committee
II/4 (U.N_C.I.O.

Doc. 1018, 11/4/38, pp. 3 f.).

' The Summary Report of i ith meeting of Committee II/4 (U.N.C.I.O. Doc. 712,

II/4/3O, p. 4) contains the following statement:
'

Opposition to the provision for

direct international administration was expressed, on the grounds both that this

was likely to provide an unsatisfactory system in itself, and that the reference to it

was out of harmony with the apparent intentions of the draft as a whole. But no

motion in this sense was submitted.'
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Organisation; nor the case that by an agreement between one state

and the United Nations a territory is placed under the trusteeship
administration of this state no other state being contracting party to

the agreement. Strange as it may seem, this is just the case with

almost all the trusteeship agreements actually submitted to the

General Assembly and the Security Council and approved by them.

Only the trusteeship agreement for the territory of Nauru has been

submitted by three states: Australia, New'Zealand, and the United

Kingdom, all three states being designated in the agreement as the

joint administering authority.

It is by the trusteeship agreement that the territory is placed under

the supervision of the United Nations. This is possible only with the

consent of the Organisation. Hence the provision of Article 79 was

necessary that the agreement entered into by the states directly
concerned

'

shall be approved as provided for in Articles 83 and 8$,'

that means by the Organisation through the Security Council or the

General Assembly. As pointed out, the wording of Article 79

presupposes two stages in the process of placing a territory under the

trusteeship system : first an agreement must be concluded by the
'

states directly concerned,' and then this agreement must be approved

by the Organisation. But such procedure is not possible if there is

only one state directly concerned and this state, or the Organisation,
is to be designated as the administering authority.

If the territory is under the joint sovereignty of two or more states,

the trusteeship agreement may be concluded by these states with one

another or with a third state, on the one hand, and the Organisation
on the other. This may be the case especially under Article 77

paragraph i
(fe),

if the territory detached from an enemy state has been

ceded in the peace treaty to, or has been annexed in another way by,
two or more of the victorious states. 7

7 Article 2 3 of the Peace Treaty with Italy provides :

1. Italy renounces all right and title to the Italian territorial possessions
in Africa, i.e., Libya, Eritrea and Italian Somaliland.

2. Pending their final disposal, the said possessions shall continue under

their present administration.

.3. The final disposal of these possessions shall be determined jointly by
the governments of the Soviet Union, of the United Kingdom, of the

United States of America, and of France within one year from the coming
into force of the present Treaty, in the manner laid down in the joint
declaration of February 10, 1947, issued by the said governments, which is

reproduced in Annex XI.

Annex XI provides :

i. The- governments of the Union of Soviet Socialist Republics, of the

United Kingdom of Great Britain and Northern Ireland, of the United States

of America, and of France agree that they will, within one year from the

coming into force of the Treaty of Peace with Italy bearing the date of

February 10, 1947, jointly determine the final disposal of Italy's territorial
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Articles 79, 83 and 8$, authorise the Organisation only to
'

approve
'

a trusteeship agreement submitted by the states directly

concerned, especially by the state entitled to dispose of the
territory.

The initiative in the procedure for the placing of a
territory under

trusteeship has to be taken by these states, not by the Organisation.
But under Article i o the General Assembly may make recommendations
to the Members of the United Nations on any question within the

scope of the Charter; consequently the General Assembly may
recommend to a Member, entitled to place a

territory under

trusteeship, to do so. 8

possessions in Africa, to which, in accordance with Article 23 of the Treaty,

Italy renounces all right and title.

2. The final disposal of the territories concerned and the appropriate

adjustment of their boundaries shall be made by the Four Powers in the

light of the wishes and welfare of the inhabitants and the interests of peace
and security, taking into consideration the views of other interested govern-
ments.

3 . If with respect to any of these territories the Four Powers are unable

to agree upon their disposal within one year from the coming into force of

the Treaty of Peace with
Italy,

the matter shall be referred to the General

Assembly of the United Nations for a recommendation, and the Four Powers

agree to accept the recommendation and to take appropriate measures for

giving effect to it.

4. The Deputies ofthe Foreign Ministers shall continue the consideration

of the question of the disposal of the former Italian Colonies with a view to

submitting to the Council of Foreign Ministers their recommendations on

this matter. They shall also send out commissions of
investigation to any

of the former Italian Colonies in order to supply the Deputies with the

necessary data on this question and to ascertain the views of the local

population.

These provisions may be interpreted to mean that Italy has ceded the colonies

referred to in Article 23 of the Peace Treaty to the four Powers named in that

Article, that these Powers have assumed the obligation to dispose of the territories

concerned in the way determined in Annex XI, and to permit that, pending their

final disposal, the territories shall remain under the administration actually excerised

when the Treaty came into force. The Peace Treaty does not stipulate an express

obligation to place the territories referred to in its Article 23 under the trusteeship

system of the United Nations.

8 At the 27151 meeting of the Security Council on March 19, 1948, the representative
of the United States declared :

'

My government believes that a temporary trustee-

ship for Palestine should be established under the Trusteeship Council of the

United Nations to maintain the peace and to afford the Jews and Arabs of Palestine,

who must live together, further opportunity to reach an agreement regarding the

future government of that country. Such a United Nations trusteeship would, of

course, be without prejudice to the character of the eventual political settlement,

which we hope can be achieved without long delay. In our opinion, the Security
Council should recommend the establishment of such a trusteeship to the General

Assembly and to the mandatory power. This would require,
an immediate special

session of the General Assembly, which the Security Council might call under the

terms of the Charter.' (Doc. S/P.V. 271, pp. 32 f.) Article 20 of the Charter

provides that
'

special sessions [of the General Assembly] shall be convoked by the

Secretary-General at the request of the Security Council or of a majority of the

20
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As regards the territories held under mandate on behalf of the

League of Nations, the situation is rather complex. The Charter

presupposed that the League of Nations was legally still existent when
the Charter came into force. For Article 77, paragraph i (a), speaks
of territories

' now held under mandate
'

;
and Article 79 requires

that
'

the mandatory power
'

in the case of
'

territories held under

mandate
'

by a Member of the United Nations shall be among the

states directly concerned, which are entitled to conclude the

trusteeship agreement. Hence the question arises: who was

competent under the Covenant of the League of Nations to place a

Members of the United Nations.' On March 30, 1948, the Security Council

adopted a resolution requesting the Secretary-General
'

in accordance with

Article 20 of the United Nations Charter, to convoke a special session ofthe General

Assembly to consider further the question of the future government of Palestine.
'

The Security Council did not as the representative gf the United States originally

suggested recommend to the General Assembly and to the mandatory power a

trusteeship for Palestine. Such a recommendation was hardly within the com-

petence of the Security Council. It simply ordered the Secretary-General to

convoke a special session of the General Assembly for the purpose
'

to consider
'

the question of the future government of Palestine.

At the beginning of the special session of the General Assembly, the delegation
of the United States presented a

'

draft trusteeship agreement for Palestine
'

(Doc. A/C. 1/277). According to the preamble of this paper, the General Assembly
should resolve

'

to approve the following terms of trusteeship for Palestine
'

;

Article 2 of the draft-agreement provided :

' The United Nations, acting through
the Trusteeship Council, is hereby designated as Administering Authority for

Palestine.
'

Neither from the preamble nor from any Article of the draft agreement
it was evident which were the states directly concerned and therefore entitled to

submit the agreement to the General Assembly for approval. Actually it was the

United States which presented the draft agreement to the General Assembly. But

the United States was certainly not competent to submit a trusteeship agreement
for Palestine to the Organisation, since the United States was not entitled to dispose
of this territory. The idea probably was that the General Assembly should

recommend to the United Kingdom, as the mandatory power, to submit this or a

similar draft agreement to the General Assembly for approval. The part the

General Assembly was to play in the first stage of the procedure was to take the

initiative. At the 1 3 2nd meeting of the First Committee of the General Assembly
on April 30, 1948, the representative of Sweden '

observed that the United States

working paper took the form of a draft trusteeship agreement, the United Nations

being the party on one side. He asked who would be the other party.' To this

question the representative of the United States replied that
'

he was not aware of

any provisions in the Charter regarding the initiation of draft trusteeship agreements,
but, in the case of previous trusteeship agreements which had been approved under
Article 8j, drafts had been submitted by mandatory powers. Certainly the case

of Palestine was somewhat different, but he believed that if a temporary trusteeship
were agreed upon, then the trusteeship agreement would be between the United
Nations on the one hand and the present Mandatory Power on the other.' (Doc.

A/C.i/SR 132, p. 3.) In view of Articles 79 and 10, the statement that the

Charter does not contain provisions regarding the initiation of draft trusteeship

agreements is hardly cprrect. The General Assembly has the power to initiate

the procedure leading to the establishment of a trusteeship agreement because

Article 10 authorises the General Assembly to recommend to Members to submit
a draft trusteeship agreement.
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territory held under mandate under the trusteeship system of the

Charter ?

The territories to which Article 2 2 of the Covenant referred were
held under mandate on the

legal
basis of international agreements

concluded by the Principal Allied and Associated Powers, to which

these' territories had been ceded by the Peace Treaty, the mandatory

power and the League of Nations. Placing such a territory under

trusteeship implies termination of the mandate. The Covenant did

not contain provisions concerning termination of the mandate
; only

the mandate agreements concerning the former Turkish territories

contained express provisions in this respect. Since the mandate for

Syria and Lebanon had already been terminated when the Charter

came into force, only the mandate agreement for Palestine came into

consideration. Article 28 of this mandate agreement reads as follows :

In the event of the termination of the mandate hereby
conferred upon the Mandatory, the Council of the League of

Nations shall make such arrangements as may be deemed

necessary for safeguarding in perpetuity, under guarantee of

the League, the rights secured by Articles 13 and 14, and shall

use its influence for securing, under the guarantee of the League,
that the Government of Palestine will

fully honour the financial

obligations legitimately incurred by the Administration of

Palestine during the period of the mandate, including the rights
of public servants to pensions or gratuities.

It is evident that in accordance with this provision the mandate could

be terminated only by the establishment of an independent government
of Palestine. This is in conformity with Article 22, paragraph 4, of

the Covenant referring to the
'

communities formerly belonging to the

Turkish Empire.' As long as the mandate system was in force,

Palestine could not be placed under the trusteeship system without

violation of the Covenant and the mandate agreement for this territory.
A modification of the mandate agreement to the effect of substituting
the trusteeship system for the mandate system would hardly have been

compatible with Article 22 of the Covenant; and even if compatible,
it required in conformity with Article 27 of the mandate agreement

the consent of the Council of the League of Nations.

The mandate agreements for the former German territories

(B and C Mandates) did not contain express provisions concerning
termination of the mandate. It is doubtful whether termination of

these mandates was possible at all in conformity with the Covenant ;

or, if so, in another way than by establishing the independence of these

territories. If it is assumed that these mandates, since constituted by
international agreements, could be terminated by an agreement
concluded by the same contracting parties, the consent of the Principal
Allied and Associated Powers, the mandatory Power and the League of

K.
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Nations represented by the Council, was necessary in order to substitute

the trusteeship system for the mandate system. If it is assumed that

the Principal Allied and Associated Powers, by placing the territory
concerned under the mandate system, had conferred all their rights

regarding these territories upon the League of Nations, only the consent

of the mandatory power and the League of Nations was necessary. As

long as the League of Nations existed, the transformation of a League
of Nations mandate into a United Nations trusteeship was if at all

legally possible only with respect to B and C Mandates by an agreement
between the League of Nations and the mandatory power on the one

hand and the United Nations on the other. 9

However, when the territories concerned were actually placed
under the trusteeship system, the League of Nations had ceased to

exist and its Covenant including the mandate system was no longer in

force.

The dissolution of the League was decided at the list session of

the Assembly on April 18, 1946, in the following terms: 1

The Assembly of the League of Nations,

Considering that the Charter of the United Nations has

created, for purposes of the same nature as those for which the

League of Nations was established, an international organisation
known as the United Nations to which all States maybe admitted

as Members on the conditions prescribed by the Charter and to

which the great majority of the Members of the League already

belong ;

Desiring to promote, so far as lies in its power, the

continuation, development and success of international

co-operation in the new form adopted by the United Nations ;

Considering that, since the new organisation
has now

commenced to exercise its functions, the League of Nations

may be dissolved
;
and

Considering that, under Article 3, paragraph 3, of the

In the discussion of Section B, paragraph 3 ,
of the Working Paper, which corresponds

to Article 77. it was pointed out with reference to the territories now held under

mandate that
'

no private title to a mandated territory could lie with a mandatory
power. It was for the League itself to pass title to such territories, perhaps by a

general agreement with the new Organisation, and not for the mandatory power to

undertake to do so by individual agreements. Questions concerning the protection
of vested financial interests could be taken care of perhaps by an article in the

agreement between the old League and the new Organisation,
but in any case

financial interests were of secondary concern as compared with the major question of

the welfare of peoples. It would be evidently impossible for two parallel systems
the League system and the new trusteeship system to continue to exist side by side.

'

(Summary Report of 8th meeting of Committee II/4, U.N.C.I.O. Doc. 512,

1 Series of League of Nations Publications. General 1946. i, p. 97.
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Covenant, the Assembly may deal at its meetings with any
matter within the sphere of action of the League :

Adopts the following resolution :

DISSOLUTION OF THE LEAGUE OF NATIONS

i . ( i ) With effect from the day following the close of the

present session of the Assembly, the League of Nations shall

cease to exist except for the sole purpose of the liquidation of

its affairs as provided in the present resolution. . . .

It is more than doubtful whether a dissolution of the League by a

resolution of the Assembly was in conformity with the Covenant.

Article 3, paragraph 3, of the Covenant, referred to in the resolution,

does hardly authorise the Assembly to dissolve the League. Tht.

procedure for a dissolution of the League is not expressly provided for

by the Covenant. As dissolution of the League means terminating
the validity of the Covenant, such termination might be brought about

by an amendment made under Article 26. If the term
'

amendment
'

is interpreted to mean the establishment of rules which presuppose the

continued validity of the Covenant, the only legal way of dissolving the

League was the conclusion of treaties by which Part i of the four peace
treaties which contain the Covenant ofthe League was abolished. Both

ways were, for political reasons, excluded.

The League of Nations actually ceased to exist as consequence of the

fact that its main organs ceased to work and that its Members actually
ceased to consider themselves as bound by the Covenant.

With respect to the mandates the Assembly of the League of

Nations adopted the following resolution :
2

The Assembly,

Recalling that Article 2 2 of the Covenant applies to certain

territories placed under mandate the principle that the well-

being and development of peoples not yet able to stand alone in

the strenuous conditions of the modern world form a sacred

trust of civilisation :

(1) Expresses its satisfaction with the manner in which
the organs of the League have performed the functions

entrusted to them with respect to the mandates system and

in particular pays tribute to the work accomplished by the

Permanent Mandates Commission;

(2) Recalls the role of the League in
assisting Iraq to

progress from its status under an 'A* Mandate to a condition

of complete independence, welcomes the termination ofthe

mandated status of Syria, the Lebanon and Transjordan,
which have, since the last session of the Assembly, become

independent members of the world community;
2

ibid., p. 73.

38(2)



596 Functions of the United Nations

(3) Recognises that, on the termination of the League's

existence, its functions with respect to the mandated

territories will come to an end, but notes that Chapters XI,

XII and XIII of the Charter of the United Nations embody
principles corresponding to those declared in Article 2 2 of

the Covenant of the League ;

(4) Takes note ofthe expressed intention ofthe Members
of the League now administering territories under mandate

to continue to administer them for the well-being and

development of the peoples concerned in accordance with

the obligations contained in the respective mandates, until

other arrangements have been agreed between the United

Nations and the respective mandatory Powers.

The statement of paragraph (3) that
'

on the termination of the

League's existence, its functions with respect to the mandated

territories will come to an end,
'

has only a declaratory character, but

it is in conformity with the fact that the mandate system ceased to be

in force. The statement that
'

Chapters XI, XII and XIII, of the

Charter of the United Nations embody principles corresponding to those

declared in Article 2 2 of the Covenant of the League
'

is of no legal

importance ;
it does not confer upon the United Nations any authority

with respect to the former mandated territories.

The statement of paragraph (4) together with the corresponding
declarations of the mandatory powers could, perhaps, be interpreted
as constituting an agreement entered into by the League of Nations and

these powers, and thence a contractual obligation of the latter. But

apart from the question of whether the Assembly of the League of

Nations was competent to enter into such agreement, the latter has

ceased to be valid on the termination of the existence of the League as

the other contracting party. Hence legally there existed no obligation
ofthe former mandatory powers

'

to continue to administer [the former

mandate territories] for the well-being and development of the peoples
concerned in accordance with the obligations contained in the

respective mandates, until other arrangements have been agreed
between the United Nations and the respective mandatory Powers.'

Nor can the statement of paragraph (4) be interpreted to authorise the

United Nations and the mandatory powers to make the arrangements
referred to in this paragraph. The Assembly was not competent to

confer upon the United Nations or upon mandatory powers the right
to place the mandated territories under the trusteeship system. As

far as the United Nations was concerned, an agreement between this

organisation and the League was necessary; but no such agreement
was established nor could be established in conformity with the

Covenant. The
trusteeship system did not automatically replace t^ie

mandate system, and the United Nations did not succeed to the rights
of the League of Nations as to the former mandated territories. There
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is no legal continuity in the relation of these two systems. The one

ceased to exist long before the other came into existence. 8

The statement of paragraph (4) was hardly intended to authorise the

mandatory powers to place the mandated territories under the trustee-

ship system of the United Nations. The Assembly only
'

takes note
'

of the intention of the mandatory powers indicated in that paragraph.
But the statement evidently presupposed that the Members which

administered mandated territories were, after the termination of the

League, entitled to dispose of these territories. This, however, is

just the question. Besides, the statement refers only to Members,

* At the meeting of the Assembly of the League of Nations on April 18, 1946, the

representative of Egypt correctly declared:
'

It is the view of my Governmen:
that mandates have terminated with the dissolution of the League.' At the i i6tN

meeting of the Security Council the delegate of the United States stated v

respect to th6 former Japanese mandated islands:
'

that Japan never did hav?

Sovereignty over these islands and that so far as the trusteeship is concerned, air

interest of the cestui
qiie trust was represented by the predecessor of the United

Nations, namely, the League of Nations, and, as the successors of the League of

Nations, it is in our hands. If there is any entity which can properly represent that

aspect of the life of these islands, it is the United Nations.' (Official Records of

the Security Council, and Year, No. 23, pp. 471 f.) This seems to imply the view

that the United Nations was the successor of the League of Nations to the sovereignty
over t^ie mandated areas. This view is legally untenable. At the 27151 meeting
of the Security Council the representative of the United States quite correctly
stated :

' The United Nations does not automatically fall heir to the responsibilities
either of the League of Nations or of the mandatory power in respect of the

Palestine mandate. The record seems to us entirely clear that the United Nations

did not take over the League of Nations mandate system.' (Doc. S/P.V. 271,

p. 26.) A statement made to the Fourth Committee of the General Assembly by
the representative of the Union of South Africa contains the following sentence :

' The trusteeship system embodied in the Charter ... is not the successor of the

Mandate system. ..." (Summary Records of Meetings of Fourth Committee,
November i December 12, 1946, p. 235.) At the 4th meeting of the Fourth

Committee, the delegate of the Netherlands called attention
'

to the gap in the

administration of the mandated territories between the winding up of the League
of Nations and their coming under the trusteeship system." But he added:

'

It

should be made clear that the Trusteeship Council should have the power to deal

with such territories in the interim period.
'

(Journal of the General Assembly,
No. 13; Suppl. No. 4-A/C.4/, p. n.) How could the Trusteeship Council

have the power to deal with the former mandated territories prior to the coming
into force of the trusteeship agreements ? At the 1 24th meeting of the Security

Council, in the discussion of a proposal made by the delegate of Poland to insert

into the preamble of the trusteeship agreement concerning the former Japanese
mandated islands the clause :

'

Whereas Japan has violated the terms of the above

mandate of the League of Nations and has thus forfeited her mandate . . .

'

, the

delegate of the Soviet Union made the following statement :

'

There is no con-

tinuity, either legal or otherwise, between the mandatory system of the League of

Nations and the Trusteeship System laid down in the United Nations Charter. There

is therefore nothing which might entitle the Security Council to discuss this

question [Polish proposal], let alone take any decisions on it. The mandatory

system of the League of Nations is distinct from the Trusteeship System which the

United Nations is now trying to establish.' (Official Records of the Security

Council, 2nd Year, No. 31, pp. 643, 648.)
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not to the non-member which, then, actually administered such a

territory.

At the moment the League of Nations ceased to exist, not only its

Covenant but also the mandate agreements to which the League was a

contracting party and its existence was an essential condition ceased

to be valid. Hence the question as to who was competent to place
the former mandated territories under the trusteeship system of the

United Nations could be decided only in accordance with general
international law and the Charter of the United Nations . The question
as to who was entitled to dispose of the former mandated territories

could be answered only according to general international law.

And to this question three answers were possible: (a) the Principal
Allied and Associated Powers, provided that the sovereignty over the

territories concerned had been conferred upon them by the Peace

Treaties and that they had retained their joint sovereignty under the

League Covenant; (b) the Principal Allied and Associated Powers

together with the former mandatory power ;
and (c) only the former

mandatory power.

The second interpretation was possible only if it was assumed that

the former mandatory power which under the Covenant had no

sovereignty over the territory since it exercised its administration

according to Article 22, paragraph 2, only
'

on behalf of the League
'

on the termination of the League's existence established, in addition to

the sovereignty of the Principal Allied and Associated Powers, its own

sovereignty over the former mandated territories, so that these

territories were under the joint sovereignty of the Principal Allied

and Associated Powers and the former mandatory power. The third

interpretation was possible only under the assumption that .the Prin-

cipal Allied and Associated Powers, by placing the territories under

the mandate system conferred their sovereignty upon the League of

Nations and that after the disappearance of the League only the state

actually exercising the administration was in a position to extend its

sovereignty over the territory concerned. Such an act, amounting to

an annexation of the mandated territory by the former mandatory

power, was certainly possible without any violation of the Covenant

which had ceased to be in force or of the Charter. Prior to the

coming into force of a trusteeship agreement only Chapter x i of the

Charter was applicable to a formerly mandated territory; and

annexation of this territory by the former mandatory power was

compatible with the obligations imposed upon the Members by this

part of the Charter. Under the Charter, the United Nations has no

competence to consent, or to refuse to consent, to the annexation

of a formerly mandated territory by the power actually exercising the

administration. *

4 The delegate of the Union of South Africa submitted to the General Assembly during
the second part of the first session a proposal calling for approval by the Assembly
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As pointed out, the Charter can neither establish nor abolish the

right of a state to place a territory under trusteeship. But the Charter

of the annexation of the former mandated territory of South West Africa by the

Union. Since the delegate of the Union declared at the 3rd meeting of the Fourth

Committee of the General Assembly that according to the view of his government
the Charter did not make the transfer of the mandates to the trusteeship system

obligatory (Journal of the General Assembly, No. 12; Suppl. No. 4 A/C.4/4,
p. 9) and since he declared at the i4th meeting of the Fourth Committee that the

Union of South Africa was
'

legitimately
'

concerned in securing the annexation of

that territory (Journal of the United Nations, No. 23; Suppl. No. 4 A/C.4/44,
p. y), it is probable that the Union brought the case before the General Assembly
rather for political than for

legal reasons. It was in this way that the delegate of

the United Kingdom interpreted the step of the South African Government at the

j 9th meeting of the Fourth Committee when he stated:
'

. . . the South Afrkan
Government had thought it wise to bring the question before the United Nations.

In doing so the South African Government paid a tribute to the standing of the

United Nations. Consequently it was proper to give credit to the Government of

the Union of South Africa for having offered the United Nations the opportunity
to express its opinion about the political intentions of the South African Govern-

ment.' (Journal of the United Nations, No. 33 ; Suppl. No. 4-A/C-4/68, p. 49.)

During the discussion of the South African proposal some delegates expressed
the view that the annexation of a former mandated territory was incompatible with

the obligations imposed upon the Members by the Charter. This view was partly
based on the unfounded assumption that the Charter obligated the Members to place
all former mandated territories under trusteeship, and partly on a hardly tenable

interpretation of Articles 73 and 76 of the Charter. As to the latter point, the

question is characteristic which was raised by the Czechoslovak ian delegate with

respect to the South African proposal at the 1 7th meeting of the Fourth Committee :

'
Could our Organisation consider a proposal which, instead of dealing with a

progressive evolution towards the independence and the autonomy of the inhabitants

of a territory, was on the contrary designed to put an end to their political aspirations

which had been reaffirmed by the Charter, by outright annexation oftheir territory ?'

(Journal of the United Nations, No. 27; Suppl. No. 4-A/C.4/i, p. 33.) This

question probably refers to both Articles 73 and 76. At the i8th meeting of the

Fourth Committee the delegate of the Soviet Union declared that the South

African proposal
'

was a direct violation of the provisions and principles of the

Charter which in Article 76 provided for the promotion ofprogressive development
of trust territories towards full independence.' (lbid. t No. 30; Suppl. No.

4-A/C.4/J4, p. 37.) As to the obligations imposed by Article 73 upon the

Members with respect to the administration of territories whose peoples have not

yet attained a full measure of self-government, these obligations are all the more

compatible with the annexation of the territories concerned as the provisions of

Article 73 refer ifnot only, so certainly also to territories under the sovereignty
of Members which have responsibilities for the administration. The fact that a

territory inhabited by a people which has not yet attained a full measure of self-

government is under the sovereignty of the administering authority does not affect

the obligations of this authority stipulated by Article 73. As to the provisions of

Article 76, they refer only to territories placed under trusteeship. It is true that

if a Member refuses to place a territory under trusteeship, Article 76 in so far as

it goes farther than Article 7 3 (e.g. ,
to promote development towards independence)

does not apply to this Member. But to consider annexation ofa former mandated

territory as incompatible with the objectives of the trusteeship system presupposes

that the Members are legally obliged to place all former mandated territories under

their administration under trusteeship of the Charter. This, however, does not

hold.
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may provide that the trusteeship agreement shall be concluded not

only by the state which is under general international law entitled

At its 64th meeting the General Assembly adopted the following resolution :

The General Assembly,

Having considered the statements of the delegation of the Union of

South Africa regarding the question of incorporating the mandated territory
of South West Africa in the Union ;

Noting with satisfaction that the Union of South Africa, by presenting
this matter to the United Nations, recognises the interest and concern of

the United Nations in the matter of the future status of territories now held

under mandate
;

Recalling that the Charter of the United Nations provides in Articles 77
and 79 that the trusteeship system shall apply to territories now under

mandate as may be subsequently agreed ;

Referring to the resolution of the General Assembly of February 9, 1946,

inviting the placing of mandated territories under trusteeship ;

Desiring that agreement between the United Nations and the Union of

South Africa may hereafter be reached regarding the future status of the

mandated territory of South West Africa ;

Assured by the delegation of the Union of South Africa that, pending
such agreement, the Union Government will continue to administer the

territory as heretofore in the spirit ofthe principles laid down in the mandate;

Considering that the African inhabitants of South West Africa have not

yet secured political autonomy or reached a stage of political development

enabling them to express a considered opinion which the Assembly could

recognise on such an important question as incorporation of their territory :

The General Assembly, therefore,

Is unable to accede to the incorporation of the territory of South West
Africa in the Union of South Africa ; and

Recommends that the mandated territory of South West Africa be

placed under the international trusteeship system and invites the Government
of the Union of South Africa to propose for the consideration of the General

Assembly a trusteeship agreement for the aforesaid territory. (Doc.

A/64/Add. i, pp. 123 f.)

In declaring to be
'

unable to accede to the incorporation of the territory of South

West Africa in the Union of South Africa
'

and in recommending that the former

mandated territory
'

be placed under the international trusteeship system,' the

General Assembly acted within its competence. The Assembly did not disapprove
of the annexation, it declared only not to be able to approve it.

At the 1 9th meeting of the Fourth Committee the representative of the Union
of South Africa declared that if the Assembly did not agree to the annexation, fhe

Union Government could take no other course than to abide by the declaration it

had made to the last Assembly of the League of Nations to the effect that it would
continue to administer the territory as heretofore as an integral part of the Union,
and to do so in the spirit of the principles laid down in the mandate.' He further

declared that the Union would comply with Article 73 (e) of the Charter; and he

made the statement, quoted in another connection, that no Member can be compelled

by the Charter to enter into trusteeship agreements. (Journal of the United

Nations, No. 33; Suppl. No. 4-A/C.4/68, p. 51.)

The last mentioned statement is certainly correct. But the Union, with or

without annexation of South West Africa*, is not only under the obligation stipulated
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to dispose of the territory, but also by other states politically interested

in the matter. It is under this assumption that the provision of

Article 79 must be interpreted : that the terms of trusteeship for each

territory to be placed under the trusteeship system shall be agreed

upon by the states directly concerned, including the mandatory power
in the case of territories held under mandate by a Member of the

United Nations. Since the mandate system together with the League
of Nations has ceased to exist, the term

'

mandatory power
'

in

Article 79 must be interpreted to mean: the state which formerly
under the Covenant and the Mandate agreement had held the territory
under mandate. This state, if a Member of the United Nations, was,

according to Article 79, among the
'

states directly concerned
'

and

consequently was entitled to participate in the conclusion of the

respective trusteeship agreement concerning the territority formerly
under its mandate, whether it had or had not the power to dispose of

the territory that is to say whether it- was legally or only politically
concerned. According to Article 79, a state which was a former

mandatory power but not a Member of the United Nations, was

excluded from the mandatory powers which were to agree upon the

terms of trusteeship. But Article 79 did not, and could not, exclude

from the states directly concerned Japan in its capacity as a state

entitled to dispose of the territory formerly held by it under mandate ;

provided that Japan either alone or together with the Principal
Allied and Associated Powers, or as one of the Principal Allied and

Associated Powers, had the right to dispose of the territory formerly
held by it under mandate. Japan was excluded only in its capacity
as former mandatory power, not in its capacity as territorial sovereign

by Article 73 (e) but 'under all obligations stipulated by Articles 73 and 74. The

obligation voluntarily assumed by the Union, to administer the territory in the

spirit of the principles laid down in the mandate, does not imply that the territory
will continue to have the status of a mandated territory. This would be legally

impossible since the mandate system ceased to exist together with the League of

Nations.

On September 25, 1947, the delegate of the South African Union stated in the

General Assembly that while it did not intend to proceed with the incorporation of

South West Africa, it considered itself under no
legal obligation to propose a

trusteeship agreement for that territory. The majority of inhabitants of South

West Africa favoured incorporation, and the Union intended to maintain the status

<JL.->,
and to transmit to the United Nations an annual report on the administration

of that territory. After a considerable debate in the trusteeship committee, a

resolution was approved which recommended that the General Assembly (i) take

note of the decision of the Government of the Union of South Africa not to proceed
with the incorporation of South West Africa; (2) maintain its recommendation

that South West Africa be placed under the trusteeship system; (3) urge thr

Government of the Union to propose a trusteeship agreement for that territory ,

and (4) authorise the Trusteeship Council to examine the report on South West
Africa submitted by the Union of South Africa and to submit its observations to the

Assembly. (Doc. A/4J2.) As to the resolution of the General Assembly cf.

supra, , p. $72.
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if it, alone or together with other states, possessed the sovereignty
over the territory concerned. Just as any other state was not excluded

from concluding the trusteeship agreement for a territory over which

it was the sovereign and hence entitled to dispose of it. The former

mandatory powers are not the only states directly concerned
; except

Japan, they are, according to the wording of Article 79 only
'

included
'

in the
'

states directly concerned.' 5

All trusteeship agreements concluded until now under Articles 79,

83 and 8^, of the Charter, refer to former mandated territories. All

mandated territories except South West Africa have been placed
under trusteeship. Eight draft agreements have been submitted to the

Geneial Assembly, each only by one state, the former mandatory

powei designated in the agreement as administering authority. In

approving these draft agreements, the General Assembly recognised

only the former mandatory power as a state directly concerned. One
draft agreement that for Nauru has been submitted by the

governments of the United Kingdom, Australia and New Zealand, the

former mandatory powers, which were designated in the agreement as

administering authorities. In approving this agreement, the General

Assembly recognised as states directly concerned only the three former

mandatory powers. Only in this case the approval of the General

Assembly was in conformity with Articles 79 and 8 r/, since only in this

case there were more than one state
'

directly concerned.
' 6

5 At the 1 24th meeting of the Security Council during the discussion of the trusteeship

agreement concerning the former Japanese mandated islands, the delegate of Syria

interpreted Article 79 to mean that
*

if the mandatory state is not a Member of

the United Nations, it should not be considered any further as a mandatory state

and should be totally ignored.' (Official Records of the Security Council,
2nd Year, No. 31, p. 652.) This statement certainly goes too far. Article 79

only provides that if a state is not a Member of the United Nations, it is, in its

capacity as mandatory, not included within the
'

states directly concerned.' If

the state Member or non-member happens to be the sovereign over the former

mandated territory, it is not excluded, in this capacity, from the states directly
concerned. Literally interpreted, the phrase

'

including the mandatory power,
etc.' is inapplicable because after the dissolution of the League there was no
4

mandatory power.
'

6 Cf. supra, pp. 583 f. At the 6 2nd meeting of the General Assembly the delegate of

the Soviet Union declared that the draft trusteeship agreements submitted to the

Assembly for approval did not conform to Article 79 of the Charter because they
'

did not receive from the States directly concerned that co-ordination of objectives
which is laid down in Article 76 of the United Nations Charter. This Article

[evidently Article 79 is meant], however, provides, that the conditions of trusteeship
for each trusteeship territory shall be defined by agreements between the States

directly concerned, including the mandatory Power, in cases where the territory
is under the mandate of one of the Members of the United Nations. During the

entire period between the first and second parts of the first session of the General

Assembly no attempt was even made to attain an agreement as to which States should

be considered directly concerned. At the same time in certain cases the question
as to which States were directly interested in one or the other of the mandated

territories being included in the trusteeship system, was decided unilaterally and

arbitrarily by the mandatory Powers themselves. Such a state of things is contrary
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In placing the former mandated territories under the trusteeship

system the states concerned did not claim to be entitled to dispose of

the territories as the territorial sovereigns. These states, as well as

the General Assembly in the decisions by which it approved the draft

agreements, maintained the fiction that the mandate system still

existed, that the states placing the territories concerned under the

trusteeship system were still
'

mandatory
'

powers until the moment

they became administering authorities under Article 8 1 of the Charter

and the trusteeship agreements. Some trusteeship agreements as,

e.g.,
those for Samoa and New Guinea contain in their preamble the

formula: The General Assembly approves the following terms of

trusteeship
'

in substitution for the terms of the mandate under which

the territory has been administered,
'

as if the legal status of mandate

had existed until the status of trusteeship has been established. This

legal fiction is all the more objectionable as under the mandate system
of the League of Nations the mandatory powers were certainly not

entitled to dispose of the mandated territory, and the approval of the

trusteeship agreements by the General Assembly was in conformity
with general international law only under the assumption that the

states which placed the territories under trusteeship by submitting
draft agreements to the General Assemblywere the territorial sovereigns
and as such entitled to dispose of the territories . As mandatory powers

they were certainly not the sovereigns. The other assumption that

the Principal Allied and Associated Powers alone or together with the

former mandatory power were the sovereigns, was practically excluded

since two enemy states
Italy

7 and Japan were among them.

to the provisions of Article 79 of the Charter.' As to its own interpretation of

Article 79, the delegation of the Soviet Union declared
'

that first of all the five

great Powers should be included among the States directly concerned
'

; each of

the five permanent members of the Security Council should have
'

the right to

declare itself a State directly concerned as regards the trusteeship territories.

This, however, would not mear that each of these States should make such a

declaration as regards all the trusteeship territories.' (Journal of the United

Nations, No. 62 ; Suppl. A-A/P.V./62, pp. 630 f.). This is not an interpretation
of Article 79 that necessarily follows from the text of this Article ; it is a view which

the General Assembly or the Security Council may or may not accept in approving
a trusteeship agreement. The delegation of the Soviet Union proposed a resolution

by which die General Assembly should reject the draft trusteeship agreements
submitted to it for three reasons, the first of which was :

' The proposed draft

trusteeship agreements for the above-mentioned territories cannot be considered

as Trusteeship agreements, since Article 79 of the Charter provides that the terms

of Trusteeship shall be agreed upon by the states directly concerned, whereas so far

it has not been determined which countries-are directly concerned.' (p. 632.)
The Soviet proposal was rejected.

7 The Peace Treaty with Italy signed in Paris on February 10, 1947, which came into

force after the General Assembly had approved the trusteeship agreements submitted

to it (except that for Nauru), i.e., after December 13, 1946, contains the following
clause (Article 40) :

'

Italy hereby renounces all rights,
titles and claims deriving

from the mandate system or from any undertakings given in connection therewith,

and all special rights of the Italian State in respect of any mandated territory.'
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In the resolution on Non-Self-Governing Peoples adopted at its

27th meeting, the General Assembly invited
'

the states administering
territories now held under mandate to undertake practical steps, in

concert with the other states directly concerned, for the implementation
of Article 79 of the Charter (which provides for the conclusion of

agreements on the terms of trusteeship for each territory to be placed
under the trusteeship system), in order to submit these agreements for

approval, preferably not later than during the second part of the first

session of the General Assembly.'
8 This resolution did not only

invite the mandatory powers to submit trusteeship agreements to the

United Nations for approval ;
it referred to the

'

states administering
territories now held under mandate.' The phrase

'

territories now
held under mandate

'

is used in Article 77 (a). It probably was

intended to mean territories the
legal

status of which was determined

by Article 22 of the Covenant and a mandate agreement, whether

actually administered by the mandatory power or by another state.

When the Charter came into force the Japanese mandated territory
was not administered by the mandatory power, but as a result of the

war by the United States. The resolution of the General Assembly

certainly applied also to the United States as a state acutally adminis-

tering a territory
'

held under mandate.' Even if this phrase should

be interpreted to mean: territories administered as mandates by the

mandatory powers, the United States, actually administering the

Japanese mandatecl territory was authorised by the Charter to place
this territory under trusteeship. For Article 77 (c) refers to
'

territories voluntarily placed under the [trusteeship] system by states

responsible for their administration,' which are not necessarily the

states entitled to dispose of the territory.

In conformity with the above-quoted resolution of the General

Assembly and Article 77 (c) of the Charter, the United States submitted

to the Security Council the draft of a trusteeship agreement for the

former Japanese mandated Islands, in which the United States was

designated as the administering authority, and the territory as
strategic

area. The Security Council approved the agreement at its 1241*1

meeting on April 2, 1947, the United States being recognised as the

only state directly concerned. The Preamble of this agreement refers

to Article 77 (a):' 'territories now held under mandate,' not to

Article 77 (c), and expressly states that the Security Council has
*

satisfied itself that the relevant Articles of the Charter have been

complied with.' This statement is problematical in view of the

wording of Article 79:
'

states
'

not
'

state
'

directly concerned;

and it does not necessarily imply that the United States under general
international law was entitled to place the former Japanese mandated

territory under the trusteeship system of the United Nations.

8 Resolutions adopted by the General Assembly, Doc. A/64, P- ' 3-
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The only condition under which the United States was entitled to

dispose of the territory concerned would have been : the establishment

of its sovereignty over the islands. This was possible according to the

rule of general international law concerning acquisition o/ a territory

by subjugation. As a matter of fact, however, the United States did

not claim to be the territorial sovereign at the moment she placed the

territory under trusteeship. Hence the legality of the procedure
remains doubtful. 9

' As to the title of the United States to place the former Japanese mandated islands

under the trusteeship system of the Charter, the delegate of the United States

declared at the i6th meeting of the Fourth Committee of the General Assembly,
on November 7, 1946,

'

that the United States was prepared to place under trustee-

ship, with the United States as administering authority, Japanese islands for which
it had assumed responsibility as a result of the Second World War. . . .

'

(Journal
of the United Nations, No. 27.; Suppl. 4-A/C.4/49, p. 19.) By a letter dated

February 17, 1947, addressed to the Secretary-General, the representative of the

United States on the Security Council submitted a draft trusteeship agreement for

the
'

former Japanese mandated islands
' '

in accordance with Article 83 of the

Charter
'

(Doc. S/2 8 1 ). Neither in the letter nor in the text of the draft agreement
(as finally approved by the Security Council) Article 79 was referred to. In the

preamble to the draft agreement as well as in the
finally approved text it is stated

that
'

Japan, as a result of the Second World War, has ceased to exercise any

authority in these islands
'

;
and in the preamble as well as in the Articles of the

Agreement the territory is characterised as
'

formerly
'

held by Japan under

mandate. That implies the view that Japan, as a result of the war, had ceased to

be the mandatory power. But, on the other hand, the preamble expressly quotes
Article 77 (a) referring to

'

territories now held under mandate.'

At the 1 1 3th meeting of the Security Council the delegate of the United States

justified the title of the United States to place the former Japanese mandated islands

under the trusteeship system as follows: He referred to the resolution of the

General Assembly on Non-self-governing Peoples (adopted at its 27th meeting) by
which

'

the states administering territories now held under mandate
'

were invited

to place these territories under trusteeship. He declared:
'

Since the United

States was, and is, occupying the territory formerly mandated to Japan, the United

States desires to play its part in attaining the objectives of the General Assembly's

resolution, so that trusteeship agreements for all former mandated territories

should be concluded promptly and the trusteeship system organised as soon as

possible.' (Official Records of the Security Council, 2nd Year, No. 20, p. 408.)
As pointed out, the United States in placing the islands under trusteeship, acted

certainly in conformity with the General Assembly's resolution and Article 77 (c);

but neither the Charter nor a resolution of the General Assembly could confer

upon the United States a title to dispose of a territory not under her sovereignty.
The delegate declared further :

'

As a result of the war, Japan has ceased to exercise,

or to be entitled to exercise, any authority over these islands.' (p. 413.) That

Japan, as a result of the war, has actually ceased to exercise any authority, is an

undeniable fact; but whether she has thereby lost her title as a mandatory power,
is doubtful. In this respect the delegate brought forward two reasons:

(a)
'

Japan, by her criminal acts of aggression, forfeited the right
and capacity

to be the mandatory power of the islands.' (p. 413.) At the i i6th meeting of

the Security Council, he specified this argument as follows:
'

These islands were

entrusted to Japan, under mandate, in the League of Nations system, following the

first world war. In utter disregard of the mandate, Japan used the territories for

aggressive warfare, in violation of the law of nations, against the United States and
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(J) The Approval of the Trusteeship Agreements

There are two different kinds of trusteeship : trusteeship with respect
to areas designated in the trusteeship agreement as

strategic
areas

other Members of the United Nations. This, under international law, was a

criminal act
;

it was an essential violation of the trust, and by it Japan forfeited the

right and capacity to be the mandatory of the islands.' (Ibid., No. 23, p. 472.)
At the i ?4th meeting of the Security Council, he expressed the opinion that
'

competent to declare a forfeiture of the mandate and establish a trusteeship in its

place
'

are
'

first, the administering authority ; secondly, the other interested states

or parties; thirdly, the Security Council.' (Ibid., No. 31, p. 650.) At the i i6th

meeting of the Security Council also the delegate of Poland declared that Japan by
her violation of the mandate

'

has forfeited her mandatory rights,"
and proposed to

insert into the preamble of the trusteeship agreement the phrase
'

whereas Japan
has violated the terms of the above mandate of the League of Nations and has thus

forfeited her mandate. ..." (Ibid., No. 23^.469); and at the iigth meeting
the

delegate of France declared:
'

. . . Japan forfeited her mandate over the

Pacific islands because she violated her obligations. As the League of Nations no

longer exists, it is the duty of the United Nations to declare the mandate forfeited.'

(Ibid., No. 26, p. $39.) The question under what conditions a mandatory power
forfeits its rights can be answered only on the basis of the Covenant of the League ;

and the Covenant does not provide that a violation of the terms of the mandate has

as a consequence the forfeiture of the rights as a mandatory power. The view that

the United Nations is competent to ascertain such violation and to decide that the

rights of the mandatory power are forfeited, has no basis in the Charter. At the

i 24th meeting, the delegate of Australia correctly stated that
'

a breach of a mandate

in itself does not constitute forfeiture
'

;
and at the same meeting the delegate of

the Netherlands declared :

'
I venture to differ . . . with those who hold that the

mere fact ofJapanese violation ofthe terms of the mandate is tantamount to forfeiture

of their
rights and I agree in that respect with the Australian representative.'

(Ibid., No. 31, pp. 645, 650.) And at the n6th meeting, the delegate of the

United Kingdom stated that
'

there is no provision in the Charter whereby the

Security Council is empowered to deprive even an enemy state of its mandate .

'

(Ibid., No. 23, p. 464.) The proposal of the Polish delegate was not accepted by
the Security Council.

(b) The second reason advanced by the United States delegate to prove the

termination of Japan's status as mandatory power was that Japan has accepted in the

Instrument of Surrender the Cairo Declaration of 1 943 , subsequently reaffirmed in

die Potsdam Declaration. (Ibid., No. 20, p. 413.) At the i i9th meeting of the

Security Council, the delegate of the United States specified this argument by quoting
the following passage of the Japanese surrender offer:

' The Japanese Government
is ready to accept the terms enumerated in the Joint Declaration which was issued

at Potsdam on July 26, 194$, by the heads of the Governments of the United

States, Great Britain, and China, and later subscribed to by the Soviet Government,
with the understanding that the said declaration does not comprise any demand
which prejudices the prerogatives of His Majesty as a Sovereign Ruler.

' He quoted
further Section 8 of the Proclamation Denning Terms for Japanese Surrender, issued

at Potsdam on July 26,1945:
' The terms of the Cairo Declaration shall be carried

out and Japanese sovereignty shall be limited to the Islands of Honshu, Hokkaido,

Kyushu, Shikoku and such minor islands as we determine
'

;
and the Cairo statement,

released on December i , 1 943 :

'

. . . the Three Great Allies are fighting this

war to restrain and punish the aggression ofJapan . They covet no gain for themselves

and have no thought of territorial expansion. It is their purpose that Japan shall

be stripped of all the islands in the Pacific which she has seized or occupied since

the beginning of the First World War in 1914, and that all the territories Japan
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(Articles 82, 83), and trusteeship agreements with respect to areas

not designated as
strategic. It is in the agreement by which a

has stolen from the Chinese, such as Manchuria, Formosa, and the Pescadores,
shall be restored to the Republic of China. Japan will also be expelled from all

other territories which she has taken by violence and greed. . . .

'

(Ibid., No. 26,

pp. $27 f.)

At the 1 1 3th meeting of the Security Council the delegate of the United States

declared as the view of his government that, as a consequence of the fact that

Japan's status as a mandatory power was terminated,
'

the conclusion of a trusteeship

agreement, pursuant to the Charter, for the former Japanese mandated islands

clearly can take effect at this time and does not depend upon, and need not await, the

general peace settlement with Japan.' (Ibid., No. 20, p. 413.)

The Japanese Instrument of Surrender is an international agreement signed by
the Japanese Government on the one hand and the Governments of the United

States, the Republic of China, the United Kingdom, the Soviet Union, Australia,

Canada, France, the Netherlands and New Zealand, on the other hand. The

representatives of two of the contracting parties, namely the United Kingdom and

Australia, declared the one at the 1 1 9th meeting and the other at the 1 24th meeting
of the Security Council that they consider the terms of this agreement concerning
the territorial changes imposed upon Japan not as final. The British delegate

declared,
' we look forward to the terms of surrender being drawn up in their

final form in the peace treaty.' (Ibid., No. 26, p. 36); The Australian delegate
stated that the instrument of surrender

'

was provisional for those accepting the

surrender in so far as they would later on and ultimately decide what to do with the

rights surrendered ..." (Ibid., No. 31, p. 651.) These statements are correct .

By the surrender agreement Japan assumed the obligation to give up the territories

determined in the Potsdam Declaration. But the question to whom these territories

are to be ceded can only be decided by the peace treaty. Besides, the surrender

agreement refers only to territories under the sovereignty of Japan. At the time

the surrender agreement came into force, that is on September 2, 194$, the

League of Nations was still legally existent and hence Japan, as mandatory power,
had probably no sovereignty over the mandated islands and certainly no right to

dispose of them. Consequently the surrender agreement had no effect on Japan ''s

status as mandatory power. At the ii6th meeting of the Security Council the

delegate of the United Kingdom stated that, although
'

the United States carries

out the functions of government in the islands, the fact remains that the mandatory

power is de jure Japan and that this situation cannot, strictly speaking, be changed

except by means of provisions in the final peace treaty. (Ibid., No. 23, p. 464.)
In this connection he quoted Article 80, paragraph i, of the Charter, which refers

to
'

the rights whatsoever of any states,' and which is consequently also applicable
to the rights Japan holds as mandatory power. This Art .'cle expressly provides
that nothing in the Chapter on International Trusteeship System shall be construed

to alter in any manner these rights until the trusteeship agreements have been

concluded. Tlie Australian delegate declared at the same meeting that his govern-
ment is

'

in accord with the view that the United States should continue the de

facto administration of those islands.' (p. 46 j.) However, he
finally proposed

to insert into the text .of the trusteeship agreement a clause to the effect that
'

this agreement will enter into force on the date on which the interim or final

treaty of peace between Japan and the Allied Powers, victorious in war against

Japan, becomes binding on Japan.' (Ibid:, No. 26, p. J2i.) This proposal was

not accepted by the Council. Japan has certainly lost her title as mandatory power,
not because she actually ceased to exercise authority over the territory formerly
under her mandate, but as the effect of the termination of the mandate system by
the dissolution of the League of Nations. In this way all the mandatory powers lost
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territory is placed under trusteeship that this territory (or part of it)

is to be designated as strategic. That means that the
*

states directly

concerned,' that is at least the state entitled to place the territory

under the trusteeship system and the state which is designated as

administering authority, may make such designation a condition of their

entering into the trusteeship agreement. The terms of the agreement
for strategic

areas shall be
'

approved
'

by the Security Council
;

the

terms of the agreement for non-strategic areas shall be approved by the

General Assembly.

If the Organisation in its capacity as
'

supervisor
'

has any function

at all in relation to the trust territory, the agreement by which a

territory is placed under the trusteeship system established under the

authority of the United Nations means : to confer upon the Organisa-
tion the functions which according to the Charter are to be conferred

upon the Organisation. This is possible only with the consent of the

Organisation. In approving the terms of the trusteeship agreement

by which a territory is placed under the trusteeship system, the

Organisation, acting through the Security Council or the General

Assembly, becomes a contracting party to the agreement, which,

according to Article 79, can not be altered or amended without the

approval of the Organisation. If the act called
'

approval
'

is supposed
to have any legal effect at all, it can only mean that the trusteeship

agreement is not valid without such approval on the part of the

Organisation. That the validity of a contract or treaty concluded by
two parties, including its alteration or amendment, depends on the

their titles. The fact that Japan ceased to be a mandatory power did not justify

that the United States disposed of the territory. The
legal situation of the former

Japanese mandated territory differs from the legal situation of the other former

mandated territories only in so far as Japan was not in a position to extend its

sovereignty over the territory concerned after the mandate system ceased to exist,

since Japan as result of the war had completely lost its control of the territory.
But Japan was and is still one of the Principal Allied and Associated Powers
which according to an interpretation accepted by the government of the United

States retained the sovereignty over the mandated territories conferred upon them

by the Peace Treaties terminating the first World War. In the future peace treaty,

Japan will be in a position to dispose of her rights regarding the islands formerly
under her mandate, whatever these rights may be.. If it is assumed that Japan had

the right alone or together with other states to dispose of the territory formerly
under her mandate, she might give with retroactive force her consent to the

arrangement by which the islands were placed under the trusteeship system of the

Charter, and thus
legalise this procedure.

At the Hearing before the Committee on Foreign Relations of the United

States Senate on July 7, 1947, the representative of the Department of State

answered the question of a Senator concerning the title which the United States had

with respect to the former Japanese Mandated Islands:
' We are perhaps not

sovereign there in the sense ofhaving title, but we can exercise all the prerogatives of

sovereignty.' (Hearing before the Committee on Foreign Relations, United

States Senate, Eightieth Congress, First Session on S.J. Res. 143, July 7, 1947,

PP- f.)
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approval of a third party, means that the latter has to be a contracting

party to this contract or treaty. The act termed in the Charter
*

approval
'

of a trusteeship agreement is the act by which the

Organisation concludes with one or more states a treaty placing a

territory under trusteeship, that is to say, a treaty by which the terms

of the trusteeship, especially the authority which shall exercise the

administration of the trust territory and the authority which shall

exercise the supervision of the administration, are determined. If

the state which as contracting party to the trusteeship agreement

places the territory under trusteeship is designated in the agreement
as the administering authority, and no other state is recognised as
'

directly concerned,' there can be a trusteeship
'

agreement
'

only if

by
'

approving
'

the terms of the trusteeship the Organisation becomes
a contracting party to the agreement. In such a case the Organisation
does not

really
'

approve
'

an agreement established by two or more

parties and submitted to the competent organ of the United Nations,
but establishes the agreement together with the only state

'

directly
concerned.' This, however, is not compatible with the wording of

Article 79 which evidently does not cover this case, although all the

trusteeship agreements until now established except that for Nauru
are of this type.

After the draft trusteeship agreement, submitted by the States

directly concerned, has been approved by the General Assembly or the

Security Council the agreement comes into force, unless it contains a

provision determining another date. This was the case with the

trusteeship agreement for the former Japanese mandated islands, which

provides in Article 1 6 that it
'

shall come into force when approved by
the Security Council of the United Nations and by the Government of

the. United States after due constitutional process.'
1

(e) Functions of Supervision

By establishing a trusteeship agreement the Organisation accepts the

specific functions of
'

supervision
'

and the administering authority

assumes the specific obligations provided for within the trusteeship

system of the Charter. But what are these functions and obligations ?

Only Articles 83, 8$ and 87 refer expressly to
'

functions
'

of the

Organisation within the trusteeship system; and only Articles 87 and

88 expressly confer upon the Organisation the power to take definite

measures in order to exercise the supervision referred to in Article 7 r, .

Whether the basic
'

objectives of the trusteeship system
'

laid down in

Article 76 mean functions of the Organisation,
or obligations of the

1 The
trusteeship agreement for the former Japanese mandated islands was approved

by the
Security Council on April 2, 1947, and came into force on July 18, 1947,

the day on which the President of the United States, authorised by a joint resolutic n

of Congress passed by both Houses, approved the agreement. (Congressional

Record, Vol. 93, pp. 8905-7, 902?.)

K. 39
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administering authorities, or both, is doubtful. If Article 76 is to be

interpreted to mean that the Organisation is authorised to pursue these

objectives by actions of the General Assembly, the Security Council,

or the Trusteeship Council, these actions must be determined in other

Articles of the Charter. Article 83, paragraph i, stipulates:

All functions of the United Nations relating to strategic

areas, including the approval of the terms of the trusteeship

agreements and of their alteration or amendment, shall be

exercised by the Security Council.

And Article 8$, paragraph i, stipulates:

The functions of the United Nations with regard to trustee-

ship agreements for all areas not designated as strategic,

including the approval of the terms of the trusteeship agree-
ments and of their alteration or amendment, shall be exercised

by the General Assembly.
In both paragraphs the approval of the terms of the trusteeship

agreements is characterised as
'

function
'

of the Organisation relating
to trust territories. However, the so-called approval ofthe trusteeship

agreements is not exactly a trusteeship function of the Organisation.
The approval is the entering of the Organisation into the agreement

by which a territory is placed under the trusteeship system. It is an

act which, together with the corresponding acts of the other

contracting parties, makes the functioning of the trusteeship system

altogether possible. If states would not voluntarily place territories

under the trusteeship system of the United Nations no state is

obliged to do so by concluding an agreement with the United

Nations determining the terms of trusteeship, the Organisation would

actually have no trusteeship functions at all. The function which the

Organisation has to exercise with respect to the administration of the

trust territory is an essential, even the most important, element of

the terms of trusteeship under which the trust territory is to be

administered. Since according to Article 77, paragraph 2, these

terms are to be determined by the trusteeship agreement and since

Article 8 1 expressly provides that
'

the trusteeship agreement shall in

each case include the terms under which the trust territory will be

administered,' the functions of the Organisation and the obligations
of the administering authority must be stipulated in the agreement.
Their determination by the Charter only means that the Organisation,
if the agreement does not confer upon it the functions and does not

stipulate the obligations of the administering authority determined in

the Charter, must not approve the agreement. Non-approval of a

trusteeship agreement that does not correspond to the provisions of

the Charter is the only means at the disposal of the Organisation to

guarantee that the principles laid down in Chapters XII and XIII of the

Charter will be actually applied to the territories which the states

entitled to dispose of them are willing to place under the trusteeship
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system. This is not a very effective means, since the Organisation
cannot force the states concerned to enter into trusteeship agreements ;

and if there is no voluntary agreement upon the terms of trusteeship
there is no trusteeship.

In addition to the general provisions of Article 77, paragraph 2,

and Article 8 1
,
the Charter stipulates with regard to some particular

actions of the Organisation expressly that they shall be provided for in

the trusteeship agreement. Thus the performance of certain functions

of the Security Council is determined in Article 83, paragraph 3, with

the restriction
'

subject to the provisions of the trusteeship agree-
ments

'

;
and some functions of the General Assembly in Article 87,

with the restriction
'

in conformity with the terms of the trusteeship

agreements.' If the
'

objectives
'

laid down in Article 76 imply
'

functions
'

of the Organisation, those indicated in clause
(Z>)

of that

Article are stipulated with the restriction:
'

as may be provided by
the terms of each trusteeship agreement

'

;
and those indicated in

clause
(o?),

with the restriction: 'subject to the provisions of

Article 80,' which contains the phrase
'

except as may be agreed upon
in individual trusteeship agreements.' The Rules of Procedure for

the Trusteeship Council in regulating competences conferred upon the

Trusteeship Council refer to the trusteeship agreements only with

respect to some of these competences, and even not to all competences
of which the Charter itself expressly provides that they must be

stipulated in the trusteeship agreements. Thus Article 87 (d) of the

Charter provides that the General Assembly and under its authority
the Trusteeship Council shall take all actions referred to in Article 87,

clauses (a), (D) and (c),

*

in conformity with the terms of the

trusteeship agreements.' But the Rules of Procedure for the

Trusteeship Council refer to the trusteeship agreements only with

respect to those determined in Article 87, clause (c) (periodic visits),

not to those determined in clause (a) (consider reports). As to the

action mentioned in clause (b) (accept and examine petitions) the

Rules of Procedure refer only to the trusteeship agreements regarding

strategic areas. The general rules laid down in Article 77, para-

graph 2
,
and Article 8 1

,
that the terms of the trusteeship under which

a territory is to be placed shall be a matter of agreement, or that all

terms under which a trust territory is to be administered shall be

included in the agreement, are completely ignored by the Rules of

Procedure for the Trusteeship Council.

First to lay down a general rule that all terms of trusteeship shall

be determined in the trusteeship agreements, and then to provide
with respect to some not to all functions of the Organisation (and

obligations of the administering authorities) expressly that they shall

be stipulated in the trusteeship agreements, is highly misleading. For

this technique might lead to the interpretation that only those functions

of the Organisation (and obligations
of the administering authorities)'

39 (2)
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are to be provided for in the trusteeship agreements which the Charter

expressly designates for this purpose; whereas the other functions

(and obligations) are to be exercised by the Organisation (and fulfilled

by the administering authorities) even without being provided for in

the agreements. Such interpretation, however, is incompatible with

the general rules laid down in Articles 77 (2) and 81, according to

which all terms under which the trust territory is to be administered

shall be included in the trusteeship agreement. The fact that only
certain functions of the Organisation (and obligations of the adminis-

tering authority) are stipulated with the express restriction :

*

subject
to the provisions of the trusteeship agreements

'

(Article 83,

paragraph 3), or: 'in conformity with the terms of the trusteeship

agreements' (Article 87 (<f) ), or: 'as may be agreed upon in

individual trusteeship agreements
'

(Articles 76 (<f), 80) might also

be interpreted to mean that the provisions of the Charter concerning
these functions and obligations do not constitute jus cogens, but only

jus dispositivum, so that the Organisation may approve a trusteeship

agreement even if it does not confer these functions upon the

Organisation and does not impose these obligations upon the

administering authority. It is, however, doubtful whether this

interpretation corresponds to the intention of those who drafted the

Charter, since there is no recognisable reason for a differentiation

between mandatory and not-mandatory provisions of the trusteeship

system laid down in the Charter. *

2 At the 23rd meeting of.the Fourth Committee of the General Assembly the delegate
of the United Kingdom

'

urged that it was i;ot necessary to repeat in the trusteeship

agreements provisions which were already in the Charter.' (Summary Record of

Meetings of Fourth Committee, November i-December 12. 1946, p. 138.}
This statement is hardly compatible with the clear provisions of Article 77,

paragraph 2, and Article 81. It is of course not necessary to repeat literally the

provisions of the Charter in the text of the trusteeship agreements ; reference to

these provisions is sufficient. At the 240*1 meeting of the Fourth Committee the

representative of Australia
'

felt it unnecessary to repeat obligations included in the

provisions of the Charter, to which reference had already been made in the draft

agreement.' (p. 149.) This statement is correct. At the i24th meeting of the

Security Council the delegate of the United States stated with respect to Article 77 :

'

That Article of the Charter relates not merely to the definition and description of

the territory, but also to the terms upon which this territory shall be brought within

the trusteeship system, and there can be no terms that are not agreed to by the

Administering Authority.' (Official Records of the Security Council, 2nd Year,

No. 31, p. 650.) But at the n6th meeting he stated with reference to the

trusteeship agreement concerning the former Japanese mandated islands :

'

It is

the Charter that defines the duties, the powers, and the responsibilities
of the

Security Council, which is one party to this agreement; but it is this agreement
which is necessary in order to define the powers that the United States may have

if it becomes the trustee under the agreement.' (Ibid., No. 23, p. 476.) If all

terms of trusteeship must be agreed upon by the Organisation and the administering

authority (being the only state directly concerned), then the trusteeship agreement
has to define not only the powers of the administering authority, but also the powers
of the Organisation as supervising authority.
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The Organisation must not approve a trusteeship agreement which
does not confer upon the Organisation the functions, and does not

impose upon the administering authority the obligations, determined

in the Charter. But the Organisation is not bound to approve a

trusteeship agreement if it provides only for those, and not for other

functions and obligations. The Organisation may make its approval

dependent on being vested in the trusteeship agreement with functions

and the administering authority being subjected to obligations not

expressly determined in the Charter. 3 This results from the general
rule that the terms of trusteeship are to be agreed upon by the

Organisation and the states which place the territory under trusteeship ;

and from the special rule which is stipulated with respect to the

functions of the General Assembly in Article 87, where after an

enumeration of some actions of the Assembly in relation to non-

strategic trust territories, it is said: the General Assembly may
'

take

these and other actions in conformity with the terms of the trustee-

ship agreements.'* The functions of the Organisation and the

obligations of the administering authority determined in the Charter

represent only the minimum which must be stipulated in the

8 The statement which the representative of India made at the 23rd meeting of the

Fourth Committee:
'

th. t there was no restriction on what could be inserted in

the trusteeship agreements
'

(Summary Record of Meetings of Fourth Committee,
November i-December 12, 1946, p. 146) goes certainly too far.

4
Paragraph 12, Section B, of the Working Paper, which corresponds to Article 87

of the Charter, runs as follows :

The General Assembly, and under its authority, the Trusteeship Council,

in carrying out their functions, should be empowered to consider reports
submitted by the administering state to accept petitions and examine them

in consultation with the administering state, to make periodic visits to the

respective territories at times agreed upon with the administering state,

and to take other action in conformity with the Trusteeship arrangements.

(U.N.C.I.O. Doc. 323, D/4/I2, p. 3.)

The words
'

and to take other action
'

evidently mean : actions in addition to those

enumerated in this paragraph. The text of paragraph 1 2 was revised by inserting
a comma after the word '

action.' This revision made it clear that the actions

enumerated in paragraph 1 2
,
as well as

'

other actions
'

shall be taken in conformity
with the trusteeship agreement. The

finally adopted text corresponds to the

intention of this revision:
'

take these [the enumerated] and other actions in

conformity with the terms of the trusteeship agreements.' That also the actions

enumerated in Article* 87, clauses (a), (b) and (c), shall be taken
'

in conformity
with the trusteeship agreements

'

results from the provisions of Articles 77 and 79

according to which all terms of trusteeship shall be agreed upon by the states

directly concerned and approved by the Organisation, which means that all terms

of
trusteeship, including those provided for in the Charter, shall be determined in

the trusteeship agreements. The trusteeship status is, according to the clear

wording of the Charter, to be established entirely on a contractual basis. There is

no sufficient reason to assume that the words
'

and other actions
'

in Article 87

mean: other actions than those enumerated in Article 87, but provided for in

other Articles of the Charter.
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trusteeship agreement in order to be approvable by the Organisation.
5

However, by the terms of a trusteeship agreement neither the

organisation of the agencies competent to deal with trusteeship

matters nor their mutual relations as laid down in the Charter can be

changed. Thus, e.g., no trusteeship agreement can be constitutionally

6 As a matter of fact, the trusteeship agreements approved by the Organisation confer

upon the latter all functions and impose upon the administering authorities all

obligations provided for in the Charter. This is effected by general references to

the Charter and by repetition of special provisions of Chapters XII and XIII in the

text of the trusteeship agreements. The trusteeship agreements for New Guinea and

Nauru contain in their respective Articles 3 the clause :
' The Administering

Authority undertakes to administer the Territory in accordance with the provisions
of the Charter

'

; they do not contain express provisions corresponding to

Article 76 (tf) of the Charter:
'

to ensure equal treatment . . . for all Members
of the United Nations, etc.'. Such provisions were unnecessary in view of Article 3

of the Agreements (cf. discussion in the Fourth Committee, Journal of the United

Nations, No. 60, Suppl. No. 4 A/C.4/86, pp. 104 ff.). The trusteeship agreements
for French Cameroons and French Togoland, in their respective Articles 2 contain

the clause :

' The French Government, in its capacity of Administering Authority
. . . undertakes to exercise therein the duties of trusteeship as defined in the

. . . Charter;' and in their respective Articles 4 (A i) the provision that the

Administering Authority
'

shall have full powers of legislation,
administration and

jurisdiction in the Territory and shall administer it in accordance with French law

as an
integral part of French territory, subject to the provisions of the Charter and

of this Agreement.' If the administering authority is obliged to administer the

territory
'

subject to the provisions of the Charter
'

all provisions of the Charter

regarding tursteeship are recognised as binding upon the administering authority.
But it might be doubted whether the addition :

'

and of this Agreement
'

does not

constitute a restriction of the preceding general reference to the provisions of the

Charter. Does, in case the Agreement is not in conformity with the Charter, the

latter or the former prevail ? Both interpretations are possible. But under

Article 2 (preamble) of the agreement, the Charter prevails. The trusteeship

agreements for Western Samoa (Article 3), British Togoland (Article $a), British

Cameroons (Article $a), Tanganyika (Article $a), and Ruanda-Urundi (Article 5(1))
contain only the ambiguous formula that the administering authority

'

shall have

full powers of administration, legislation and jurisdiction over the Territory,

subject to the provisions of this Agreement, and of the Charter of the United

Nations
'

(or :

'

subject to the provisions of the United Nations Charter and of this

Agreement '). The trusteeship agreement for the former Japanese mandated
islands provides in Article 3 that

'

the administering authority shall have full

powers of administration, legislation, and jurisdiction over the territory subject to

the provisions of this agreement
'

(no addition : and of the Charter) ;
but in

Article 4 :

' The
administering authority, in discharging the obligations of trusteeship

in the trust territory, shall act in accordance with the Charter of the United Nations,
and the provisions of this agreement.' In addition to these general references to

the Charter, the trusteeship agreements contain repetitions of particular provisions
of the Charter or references to them. The agreement for Western Samoa contains

as an Annex even the complete text of Chapters XII and XEU of the Charter and thus

recognises all provisions of the Charter regarding trusteeship as binding upon the

administering authority.
The trusteeship agreement for the former Japanese mandated islands, designated

as
strategic area in Article i , confers upon the Organisation functions and imposes

upon the
administering authority obligations which the Charter does not provide

in relation to
strategic areas, namely the function determined in Article 87 and the

obligation stipulated in Article 88. Cf. infra, pp. 616, 62 j, 629, 682.
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approved if it confers functions of supervision of a
strategic area to the

General Assembly or of a non-strategic area to the Security Council

(Articles 83, 85-, of the Charter).
6

The Charter distinguishes between
'

all functions of the United

Nations relating to strategic areas (Article 83, paragraph i) and
'

the

functions of the United Nations with regard to trusteeship agreements
for all areas not designated as strategic

'

(Article 8$, paragraph i).

It is not easy to understand why in the one case the Charter speaks
of 'all' functions and of functions relating to the 'areas,' whereas

in the other case the Charter speaks of ' the
'

functions and of

functions
relating to the

*

trusteeship agreements.' It seems that
'

all
'

the functions of the Organisation, characterised as
'

supervision
'

in Article 75, can relate only to the trust areas or their administration,

not to the trusteeship agreements which are the legal
basis of these

functions.

The approval of the terms of the trusteeship agreements for

territories which have not the character of strategic areas and all

functions of the United Nations relating to these areas, including
alteration or amendment of the terms of trusteeship, are within the

competence of the General Assembly. The approval of the terms

of trusteeship agreements for territories which have the character of

strategic areas and all functions of the United Nations relating to these

areas, including alteration or amendment of the terms of trusteeship,
are within the competence of the Security Council. To designate an

area as strategic is one of the objectives of the trusteeship agreement.
In this respect Article 82 stipulates:

There may be designated, in any trusteeship agreement,
a strategic area or areas which may include part or all of

the trust territory to which the agreement applies, without

prejudice to any special agreement or agreements made under

Article 43.

According to this Article either the whole territory to be placed
under the trusteeship system or part of it may be designated

6 Cf. in/ra, p. 62$. The Chinese delegation proposed to insert into the trusteeship

agreement for Western Samoa a provision to the effect that disputes relating to the

interpretation or application of the provisions of the agreement shall be submitted

to the Trusteeship Council (instead of to the International Court of Justice as the

draft agreement provided) (Doc. A/C.4/Sub.i/io). During the discussion in

Sub-committee i of the Fourth Committee the representative of Belgium expressed
the view

'

that since the Trusteeship Council was a consultative organ, it could not

exercise the juridical function which would be granted to it under the Chinese

proposal.' (Summary Records of Meetings of Sub-Committee i, November ij-

December 10, 1946, p. 86, p. 240.) This view is correct only in so far as the

minimum provisions of the Charter are concerned. But the Charter does not

preclude the Organisation from approving a trusteeship agreement which confers

upon the Trusteeship Council functions which are not provided for in the Charter

but refer to trust territories and are within the scope of supervision of trusteeship

administration. Cf. infra, pp. 684 ff.
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in the agreement as a strategic area. If only a part of the territory
is designated a strategic area, one and the same trusteeship agreement
refers to strategic and non-strategic areas. Who is competent to
'

approve
'

this agreement ? Probably both the Assembly and the

Councili The Charter itself does not provide for this case. 7 Neither

for the case that the established status of a non-strategic trust territory
is to be changed into the status of a strategic trust territory, that is to

say if the administering authority of a non-strategic trust territory
wants to designate all or part of the territory as a strategic area, hi so

far as this change implies an alteration of the existing trusteeship

agreement, Article 8$, paragraph i, applies; consequently the

General Assembly is competent to approve or to refuse to approve
such alteration. But, since Article 83, paragraph i, provides that the

terms of a trusteeship agreement for strategic areas shall be approved

by the Security Council, the latter, too, may be considered competent
to approve or refuse to approve such change. Hence it may be

assumed that the change requires approval of both, the Assembly and

the Council. The trusteeship agreements for French Togoland
(Article n), the French Cameroons (Article n), and for Ruanda-

Urundi (Article 17), reserve to the administering authority
'

the right
... to propose at any future date the designation of the whole or

part of the territory as a
strategic

area in accordance with Articles 82

and 83 of the Charter.' Since Article 8$ is not referred to, the

provision may be interpreted to mean that only the approval of the

Security Council is required for the change to be proposed under the

respective Articles of the Agreements. The trusteeship agreements
for British Togoland (Article 17), the British Cameroons (Article 17),
and Tanganyika (Article 17), reserve to the administering authority
* the right ... to propose, at any future date, the amendment of

this Agreement for the purpose of designating the whole or part of

7 In the trusteeship agreement for the former Japanese mandated islands this territory
is designated as a strategic area (Article i). Article 13 of the agreement provides
that Articles 87 and 88 of the Charter shall be applicable to the trust territory,

although Article 87 stipulates only functions of the General Assembly relating to

non-strategic areas, and Article 88 only obligations of administering authorities of

such territories. But the application of the two Articles of the Charter to the

trust territory is restricted by the condition:
'

provided that the administering

authority may determine the extent of their applicability to any areas which may
from time to time be specified by it as closed for security reasons.' Thus within

a
strategic area a

'

closed area
'

may be established, a category not provided for in

the Charter. But a
'

closed area
'

under Article 1 3 of the agreement is only that

part of the
strategic trust territory for which the agreement confers upon the

Organisation (represented by the Security Council) no other functions than those

provided for by the Charter with respect to strategic areas, and imposes upon the

administering authority no other obligations than those imposed by the Charter

upon administering authorities of such areas. Consequently only the
'

closed

area
'

is a strategic area in the strict sense of the term ; as to the non-closed area

no essential difference exists between this area and a non-strategic area. Cf.

infra, pp. 649 f.
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[the territory] as strategic area or for any other purpose not inconsistent

with the basic objectives of the international trusteeship system.'
Since the change is expressly characterised as an

' amendment '

of the

agreement and no particular Article of the Charter is referred to, the

provision may be interpreted to mean that Article 85 applies, that is

to say that at least the approval of the General Assembly is required for

the change to be proposed by the administering authority under the

respective Articles of the trusteeship agreements.

If only part of the trust territory has the character of a
strategic

area, the supervision of the administration is within the competence
of the General Assembly with respect to the non-strategic area under

Article 85, paragraph i, and within the competence of the Security
Council with respect to the strategic area under Article 8 3 , paragraph i .

The wording of Article 83, paragraph i, and Article 85, para-

graph i, seems to presuppose that the
'

functions of the United

Nations
'

in its capacity as supervisor of the administration of the trust

territories are determined by some other Article of the Charter.

The only Article which can be interpreted to confer functions upon
the Organisation is Article 76, setting forth the

*

basic objectives of

the trusteeship system.' If this Article is not interpreted in this way,
Article 83 and 85 would refer to functions not determined by the

Charter. If the
*

basic objectives
'

set forth in Article 76 imply
"*

functions
'

of the Organisation, the Security Council shall exercise

these functions relating to strategic areas under Article 8 3 , paragraph i
,

the General Assembly those relating to non-strategic areas under

Article 8$, paragraph i, since nothing to the contrary is stipulated in

the Charter. Article 83, paragraph i, and Article 8^, paragraph i,

add to the functions stipulated by Article 76 :

'

the approval of the

terms of the trusteeship agreements and of their alteration or amend-

ment.' Article 83, paragraph 2, expressly provides that
'

the basic

objectives set forth in Article 76 shall be applicable to the people
of each strategic area.' The formulation

'

to the people of each

strategic area,' instead of
'

to each strategic area,' is not quite
understandable. The objectives set forth in clauses (a) and (c) of

Article 76 are, by their very nature, not applicable to the
'

people
'

of the trust territory. Clause (a) :

'

to further international peace
and security

'

is applicable directly only to the administering authority,
and only indirectly to the people in so far as this objective is also in

the interest of this people. Clause (<f) :

'

to ensure equal treatment,

etc.' is applicable to the other Members of the United Nations and

their nationals; only the restriction:
'

without prejudice to the

attainment of the foregoing objectives
'

applies to the people of the

trust territory in so far as the objectives set forth in clauses (fc) and (c)

apply to it. It is not very likely that the formulation of Article 83,

paragraph 2,
'

to the people of each strategic area
'

was intended to

restrict the application of the basic objectives to those set forth in
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clauses
(fc)

and (c) of Article 76.* It probably means the same as
*

to each
strategic area.' In so far as the objectives of Article 76

imply
'

functions,' the provision of paragraph 2 of Article 83 is

superfluous because already included in the provision of paragraph i .

As a matter of fact, the Charter does not contain a provision analogous
to that of Article 8 3 , paragraph 2

,
with respect to the people of each

non-strategic area. Nevertheless, the General Assembly has to

pursue the basic objectives set forth in Article 76, relating to non-

strategic areas, at least to the same extent as has the Security Council

relating to
strategic areas.

However, as pointed out, Article 76 does not provide the specific

means, that is to
say, the acts of the competent organs of the United

Nations, by which the
'

objectives
'

are to be achieved; Article 83,

paragraph i
,
and Article 8$, paragraph i

,
determine only the organs of

the United Nations by which such acts, ifprovided, are to be performed.
Such acts are provided with respect to non-strategic areas to be

performed by the General Assembly and, under its authority, by the

Trusteeship Council, in Article 87, which runs as follows:

The General Assembly and, under its authority, in carrying
out their functions, may :

(a) consider reports submitted by the administering

authority ;

(b) accept petitions and examine them in consultation

with the administering authority ;

(c) provide for periodic visits to the respective trust

territories at times agreed upon with the administering

authority; and

(d) take these and other actions in conformity with the

terms of the trusteeship agreements.

This Article does not determine
'

functions
'

of the General Assembly,
but specific means by which the Assembly (and under its authority,
the Trusteeship Council) may carry out functions which the Charter,
in other Articles, has conferred upon the Organisation.

As pointed
out, the functions conferred upon the Organisation are those set

forth as basic objectives in Article 76 and
'

the approval of the terms

of the trusteeship agreements and of their alteration or amendment
'

as provided in Articles 83 (i) and 8^ (i). Article 85, paragraph i,

stipulates that the functions of the Organisation including the approval
of the terms of the trusteeship agreements and of their alteration or

amendment, in so far as they refer to non-strategic areas, are within

the competence of the General Assembly; Article 87 determines the

acts by which the Assembly may exercise the functions conferred upon
it. It is evident that the approval of the terms of the trusteeship

agreements, although characterised by Article 8$, paragraph i, as a

8 Cf. infra, p. 636.
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'

function,' cannot be included in the functions referred to in

Article 87. For the actions determined in Article 87 by which the
'

functions
'

are to be carried out, such as : consider reports, accept
and examine petitions, provide for periodic visits, have evidently no

relation to the act of approving the trusteeship agreements. This, as

pointed out, is not a true
'

function
'

of the Organisation within the

trusteeship system; it is the condition under which the trusteeship

system works.

The action ofthe Organisation determined in clause (a) of Article 8 7 ,

to
'

consider reports submitted by the administering authority,'

depends on the administering authority submitting such reports. The

Charter provides only that the administering authority shall make
'

annual
'

reports. In this respect Article 88 stipulates:

The Trusteeship Council shall formulate a questionnaire on
the political, economic, social, and educational advancement

of the inhabitants of each trust territory, and the administering

authority for each trust territory within the competence of the

General Assembly shall make an annual report to the General

Assembly upon the basis of such questionnaire.

To formulate the questionnaire referred to in Article 88 seems to

be a measure which the Organisation shall take for all trust territories.

The provision refers expressly to
'

each
'

trust territory.
But

Article 88 is in close connection with Article 87 which speaks of the

Trusteeship Council as an auxiliary organ of the General Assembly,

competent only for non-strategic trust territories. Also the other

Articles of Chapter XIII do not refer to the Trusteeship Council in

its relation to the Security Council which is not mentioned in this

Chapter. Hence an interpretation is not excluded according to

which Article 88 establishes only a function of the Trusteeship
Council to be exercised under the authority of the General Assembly,
and that means a function which refers to non-strategic territories

only. This interpretation could be supported by the second part of

Article 88 providing that only the administering authorities of non-

strategic trust territories shall make annual reports to the General

Assembly on the basis of the questionnaire formulated by the

Trusteeship Council. Why should the Trusteeship Council formulate

a questionnaire for
strategic trust territories, if the administering

authorities of these territories are not bound to reply ?

The Rules of Procedure for the Trusteeship Council are not clearer

in this respect than Article 88 of the Charter. They contain the

following provisions concerning the questionnaires :

RULE 68

Upon the coming into effect of each Trusteeship agreement,
the Trusteeship Council shall transmit to the Administering

Authority concerned, through the Secretary-General, such
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questionnaire as it shall have formulated, in accordance with

Article 88 of the Charter, on the political, economic, social

and educational advancement of the inhabitants of the Trust

Territory involved.

RULE 69

The Trusteeship Council may modify the questionnaires at

its discretion.

RULE 70

When, in accordance with Article 9 1 of the Charter, the

Trusteeship Council considers it appropriate to avail itself of

the assistance of the Economic and Social Council or of any

specialised agency in the preparation of questionnaires, the

President of the Trusteeship Council shall transmit through
the Secretary-General to the Economic and Social Council or

to the specialised agency concerned those sections of the

questionnaires with regard to which its advice may be desired.

RULE 71

1. The questionnaire shall be communicated to each

Administering Authority at least six months before the

expiration of the year covered by the first annual report, and

shall remain in force, without specific renewal, from year to

year.

2 . Any subsequent modifications shall be communicated to

the Administering Authority concerned at least six months

before the date fixed for the presentation of the first annual

report which is to be based on the modified questionnaire.

It should be noted that Article 87, clause (a) confers upon the

General Assembly and, under its authority, on the Trusteeship Council

the power to * consider
'

reports submitted by the administering

authority. This implies the power to discuss the reports but not the

power to make recommendations concerning the administration of the

territory. Whether and under what conditions the General Assembly
is authorised by Article 10 to make recommendations on trusteeship
matters shall be discussed later. To interpret the term

'

consider
'

in Article 87 (a) as implying to make recommendations is hardly

possible. The Charter- in Article n, paragraph i uses the term
*
consider

'

in the narrower sense in phrasing :

'

. . . consider . . .

and . . . make recommendations.' In any case, the power to make
recommendations may be conferred upon the General Assembly or

the Trusteeship Council in the trusteeship agreement. The Rules of

Procedure for the Trusteeship Council contain special provisions

concerning the annual reports and their examination, which shall be

quoted later.'

* Cf. infra, pp. 673 f.
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By
'

petitions
'

referred to in clause (fc), not only petitions of the

inhabitants of the trust territories are meant. The Charter does not

provide that petitions must be submitted through the administering

authority. Hence petitions may be submitted by the inhabitants of

the trust territory directly to the Organisation. The administering

authority is obliged not to prevent such petitions and, if submitted to

it, to forward them to the Organisation. The Rules of Procedure

for the Trusteeship Council contain special provisions in this respect,
which will be presented later. 1 The restriction

'

in consultation

with the administering authority
'

may be interpreted not to mean that

consent of the administering authority is necessary in order to examine

petitions. Rule 92 of the Rules of Procedure provides that the

administering authority concerned is entitled to be represented in the

examination of petitions. Although the function of the Assembly
and of the Trusteeship Council is limited to

*

examination,' Rule 93
of the Rules of Procedure presuppose the possibility of actions taken

by the Trusteeship Council on petitions.
2

The most important function of the Organisation is determined in

clause (c) : to
'

provide for periodic visits to the respective trust

territories.' This gives the Organisation the power to inspect the

trust territory, i.e., to make inquiries and to get information on the

spot. It should be noted that the Charter does not confer upon the

General Assembly and, under its authority upon the Trusteeship
Council, the power to make investigations on the trust territories.

The right to make periodic visits, as provided in Article 87, clause (c),

is different from the power to
*

investigate
'

conferred upon the

Security Council in Article 34. But the power to make investigations ,.

including the power to get not only voluntary information, may be
conferred upon the Organisation by the trusteeship agreement.
Rule 97 of the Rules of Procedure for the Trusteeship Council

stipulates that
*

special investigations or enquiries
'

may be conducted
'

in agreement with the Administering Authority.'

The power of the General Assembly and, under its authority, of

the Trusteeship Council, to provide foe periodic visits to the respective
trust territories is restricted in so far as the time of the visits must be

1 Cf. infra, pp. 674 f.

2 Cf. infra, p. 678. At its first session the Trusteeship Council received a petition
from the leaders and representatives of the trust territory of Western Samoa,

requesting inter aha that Western Samoa be granted self-government. On the

proposal of the representative of the administering authority the Government of

New Zealand the Trusteeship Council established a special three-member mission

for the purpose of visiting Western Samoa in order to investigate the subject of the

petition.
' The clear intention of the Trusteeship Council was that this visit

should not be considered a
"

periodic
"

visit under Article 87 (c) of the Charter,

but a special one to investigate a petition.' Yearbook of the United Nations,

194647, p. 79.) It is important to note that this action has been taken with the

consent, even at the proposal, of the administering authority.
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agreed upon with the administering authority ;
and since the time is as

essential an element as the space where the function is to be performed,
its performance needs the consent of the administering power. That

means : the trusteeship agreement may stipulate that the time for each

visit shall be agreed upon with the administering authority. This

particular agreement is different from the general agreement relating
to all functions of the Organisation and all obligations of the adminis-

tering authority, provided for in Article 77, paragraph 2, and

Article 8 1
;

this general agreement is identical with the trusteeship

agreement referred to in Article 87, clause (d) providing that the

actions referred to in clauses (a) to (c)
*

and other actions
'

shall be

taken
'

in conformity with the terms of the trusteeship agreements.'
This provision means that the Organisation can discharge the functions

determined in Article 87 only if they are conferred upon it by the

trusteeship agreements, hi this way also other functions may be

conferred upon the Organisation, as clause (J) expressly admits.

The functions of the United Nations with regard to non-strategic
trust territories are only those conferred upon it by the trusteeship

agreements. The matter referred to in Article 88 : formulation of a

questionnaire on the political, economic, social, and educational

advancement of the inhabitants of each trust territory seems to be an

exception, since Article 88 does not refer as does Article 87,

clause (J) to the terms of the trusteeship agreements. But, as

pointed out, to all functions of the Organisation the provisions of

Articles 77 (2) and 81 apply: that the terms upon which a territory
is to be brought under trusteeship and the terms under which the

trust territory will be administered, must be determined in the

trusteeship agreement.

The Charter is dealing with the trusteeship system not only in

Chapters XII and XIII, but also in Chapter IV. Article i o confers upon
the General Assembly the power to discuss any matter within the scope
of the Charter and to make recommendations to the Members of the

United Nations or to the Security Council or to both on any such

matters. Article 18, paragraph 2, mentions among the decisions

which require a two-thirds majority, decisions on
'

the election of

members of the Trusteeship Council
'

and on
'

questions relating to

the operation of the trusteeship system.' Article 16 provides:

The General Assembly shall perform such functions with

respect to the international trusteeship system as are assigned
to it under Chapters XII and XIII, including the approval of the

trusteeship agreements for areas not designated as strategic.

In view of Article 85 of the Charter, Article 16 is technically

superfluous and even misleading. It might be interpreted to constitute

a restriction of Article 10, excluding from the matters which may be

discussed by the General Assembly and on which the General Assembly

may make recommendations those dealt with in Chapters XII and XIII.
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This interpretation, however, is not in conformity with a provable
intention of the legislator;

and the other interpretation is more

plausible that Article 1 6 was inserted into Chapter IV only to show that

in drafting this Chapter, dealing with the General Assembly, the

functions assigned to this body in Chapters XII and XIII were not

ignored. Hence rfie General Assembly is competent to discuss

trusteeship matters and to make recommendations on these matters

under Article io. 3

Now, the question arises whether this function, too, must be

conferred upon the General Assembly in the trusteeship agreements
in accordance with the .provisions of Articles 77 (2) and 81, in order

that the Assembly be competent to exercise this function with respect
to a definite trust territory; or whether the Assembly is competent
to discuss matters relating to a definite trust territory and make
recommendations on them even without being authorised to do so in

the agreement by which the territory has been placed under the

trusteeship system. That the General Assembly under Article io is

competent to discuss trusteeship matters in general, not with respect
to a definite trust territory, and to make recommendations, is beyond
doubt. Another question is, whether the Assembly is competent
under Article i o to discuss matters and make recommendations on them

only if they relate to a non-strategic territory, since, according to

Article 85, only non-strategic areas are within the competence of the

General Assembly, or to discuss questions and make recommendations

on them also if they relate to strategic territories, sirce both territories

are under the trusteeship system and the trusteeship system as a whole

is within the scope of the Charter.

As to the first question, both interpretations indicated are possible.
It may be argued that the range of Article i o is restricted with respect
to questions relating to definite trust territories by the provisions of

Articles 77 (2) and 81, since the competence of the General Assembly
to discuss such questions and make recommendations on them is an

element of the terms upon which the territory is to be brought under

the trusteeship system and under which it is to be administered. A

question concerning a definite trust territory is
'

within the scope of

the Charter
'

only in so far as it has been brought rby the trusteeship

agreement within this scope. But it is possible also to argue that

the provisions of Articles 77 (i) and 81 refer only to those functions

of the Organisation which are determined in Chapters XII and XIII. If

the first interpretation is accepted, the General Assembly is competent
to discuss matters and make recommendations on them only with

respect to trust territories for which the trusteeship agreement
concerned has conferred upon the Assembly such competence. This

may be also a trusteeship agreement relating to a
strategic area and

approved by the Security Council. If the second interpretation is

* Cf. infra, pp. 650 ff.

21
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accepted, the General Assembly may apply Article i o without regard
to the provisions of the trusteeship agreements. The question as to

whether the Assembly under Article 10 is authorised to discuss

matters relating to non-strategic as well as to strategic areas and to

make recommendations on them, may be answered in one as well as

in another way. Taken literally, the function conferred upon the

Assembly by Article i o is a function of the United Nations
relating to

strategic as well as to non-strategic areas. Article 10 is obviously in

conflict with Article 8 3 , paragraph i
,
which provides that

'

all

functions of the United Nations relating to
strategic areas

'

shall be

exercised by the Security Council. Hence Article 83, paragraph i,

may be interpreted to be restricted by Article 10, or Article 10 to be

restricted by Article 83, paragraph i . If the first interpretation were

accepted, the meaning of Article 83, paragraph i, would be: all

functions of the United Nations relating to
strategic areas except

those expressly conferred upon the General Assembly ... In

conformity with this interpretation the General Assembly has an

important competence with respect to all strategic areas, whereas the

Security Council has no competence with respect to non-strategic
areas. If the second interpretation is accepted, the meaning of

Article i o is : the General Assembly may discuss any question or any
matter within the scope of the present Charter except those exclusively
reserved to the Security Council . . . This interpretation is in

conformity with the tendency prevailing in Chapters XII and XIII : to

place strategic
areas under the supervision of the Security Council and

non-strategic areas under the supervision of the General Assembly.

If in trusteeship matters the competence of the General Assembly
under Article 10 is considered to be dependent on the provisions of the

trusteeship agreements recognising this competence, no trusteeship

agreement must be approved by the General Assembly which does not

confer upon it the function to discuss matters relating to the non-

strategic
trust territory and make recommendations on them to the

administering authority. Whether the same holds with respect to

trusteeship agreements relating to strategic areas, depends upon the

just mentioned interpretation of Article 10. Finally, it should be

noted that according to the wording of Article 10 the General

Assembly is authorised to make recommendations only to administering
authorities which are Members of the United Nations. The adminis-

tering authority may according to Article 81 be a non-member state,

since this Article refers to 'states,' not to Members. However, the

wording of Article i o does not prevent the Organisation form making
the approval of a trusteeship agreement in which a non-member is

designated as the administering authority dependent upon a provision
in the agreement by which the General Assembly is authorised to make
recommendations to the non-member state in its capacity as the

administering authority.
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As to the functions with regard to
strategic trust territories,

4 the

Charter does not contain a provision analogous to that of Article 87.

If it is, under Articles 76 and 83, a function of the Security Council

to pursue the basic objectives in the
strategic trust areas, the Charter

does not determine the actions by which the Security Council may
exercise this function. But a trusteeship agreement for a territory

designated as strategic area may confer upon the Security Council the

same functions as those determined in Article 87.
6 Then there is no

essential difference between the functions of the General Assembly

relating to non-strategic areas and the functions of the Security Council

relating to strategic areas. As to the functions of the Security Council

relating to strategic areas the Charter contains only a provision

concerning the assistance the Trusteeship Council may give to the

Security Council in this respect. Article 83, paragraph 3, provides:

The Security Council shall, subject to the provisions of the

trusteeship agreements and without prejudice to security

considerations, avail itself of the assistance of the Trusteeship
Council to perform those functions of the United Nations under

the trusteeship system relating to political, economic, social,

and educational matters in the strategic areas.

The direct purpose of this provision is not to determine functions of the

Security Council with respect to strategic areas, but to determine the

relationship between the Security Council and the Trusteeship

4
During the discussion of Section B, paragraph 8, of the Working Paper, which

correspond^ to Article 83 of the Charter,
'

the opinion was expressed that the

powers of the Trusteeship Council concerning strategic areas were not clearly
indicated in the working paper.' (Summary Report of 901 meeting of Com-
mittee II/4, U.N.C.I.O. Doc. jp, H/4/23, p. 4.)

5 As pointed out, Article 1 3 of the trusteeship agreement for the former Japanese
mandated islands provides that

'

the provisions of Articles 87 and 88 of the Charter

shall be applicable to the trust territory,' which is designated as strategic area and

hence placed under the jurisdiction of the Security Council. Since Article 87
establishes competences of the General Assembly, Article 1 3 of the trusteeship

agreement, taken literally, confers functions with respect to a strategic area upon
the General Assembly, which is incompatible with Articles 83 and 8 $ of the Charter.

In order to be constitutional, Article 13 must be interpreted to mean that the

Security Council shall exercise with respect to the trust territory
the same functions

as the General Assembly has under Article 87 with respect to non-strategic areas.

The function of the Trusteeship Council established in Article 88 to formulate a

questionnaire may be interpreted to refer to all trust territories, but the

obligation to make annual reports to the General Assembly on the basis of this

questionnaire is imposed only on administering authorities of non-strategic areas.

Taken
literally,

Article 13 of the trusteeship agreement imposes upon the

administering authority of a strategic area the obligation to make annual reports on

the basis of the questionnaire, formulated by the Trusteeship Council, to the General

Assembly; which, also, is incompatible with Articles 83 and 8$ of the Charter.

In order to be constitutional Article 13 must be interpreted lo mean that the

administering authority shall make annual reports to the Security Council on the

basis ofthe questionnaire formulated by the Trusteeship Council.
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Council. The Security Council shall avail itself of the assistance of

the Trusteeship Council only without prejudice to security considera-

tions and only in the performance of definite functions. These

functions are characterised as
'

relating to
political, economic, social,

and educational matters in the strategic areas.' That the Security
Council has or shall be, by the trusteeship agreements, vested with

these and other functions in the strategic areas is presupposed by this

provision of the Charter.

The functions referred to in Article 83, paragraph 3, correspond
to certain

'

objectives ofthe trusteeship system
'

set forth in Article 76.

Clause (/>) of this Article determines as basic objectives
'

to promote
the political, economic, social, and educational advancement of the

inhabitants of the trust territories, and their progressive development
towards self-government or independence. . . . The question
arises whether the functions of the Security Council referred to in

Article 83, paragraph 3, correspond only to the objectives mentioned

in the first part of clause (b) of Article 76, or whether they correspond
also to the second part :

*

progressive development towards self-

government or independence.' Since the latter is a
'

political

matter,
'

the answer may be in the affirmative
;
but since the wording

of Article 8 3 , paragraph 3 , corresponds only to the wording of the

first part of clause
(/>)

of Article 76, the answer may be in the negative.
In the first case the functions referred to in Article 83, paragraph 3,

may be considered to be relating also to the objectives determined in

clause (c) of Article 76 : 'to encourage respect for human rights and

for fundamental freedoms, etc.', but hardly to those determined in

clauses (a) and (J), If the matters referred to in Article 83, para-

graph 3, were identical with all the basic objectives set forth in

Article 76, the wording of paragraph 3 of Article 83 should be: The

Security Council shall, subject to ... and without prejudice to

security considerations, avail itself of the assistance of the Trusteeship
Council to perform the functions referred to in paragraph i of this

Article. The wording of paragraph 3 supports the interpretation
that the functions of the Security Council referred to in that paragraph

correspond only to some, not to all basic objectives. In performing
the functions conferred upon it in relation to the objectives set forth

in Article 76,. clause (b), first part (or clauses (b) and (c)), the

Security Council shall avail itself of the assistance of the Trusteeship
Council. But, as pointed out, the Charter does not determine the

actions to be taken by the Council in exercising these functions. The

Security Council can exercise functions relating to the objectives set

forth in Article 76 only if the trusteeship agreement concerning a

strategic area confers upon it not only the function to pursue
1 the basic

objectives but also the power to take definite actions in order to

.exercise these functions, for instance, the power to take the actions

which the General Assembly is authorised to take under Article 87.
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This is possible although the Charter does not provide it. For the

provisions of the Charter concerning the functions of the Organisation
within the trusteeship system represent, as pointed out, only the

minimum of competence the trusteeship agreement must confer upon
the Organisation in order to be approved. The fact that the Charter

provides the actions determined in Article 87 only for the General

Assembly, not for the Security Council, has merely the consequence
that a trusteeship agreement that does not confer upon the General

Assembly the power to act in conformity with Article 87 must not be

approved by the Assembly, while the Security Council, 'without

violating the Charter, may approve a trusteeship agreement that does

not confer upon it the power to perform the actions determined in

Article 87 or any other actions to exercise functions relating to the

objectives set forth in Article 76. If Article 83 in connection with

Article 76 is interpreted to mean that the Charter confers upon the

Security Council the function to pursue the objectives set forth in

Article 76, with respect ta strategic areas, and that means that the

Security Council must not approve a trusteeship agreement which
does not confer upon it this function, it is not very consistent to

allow the Council to approve a trusteeship agreement which does not

give it the necessary means to exercise this function.

The provision of Article 83, paragraph 3, that the Security Council

shall avail itself of the assistance of the Trusteeship Council in

performing the functions referred to in this paragraph, is subjected
to an important restriction:

'

without prejudice to security con-

siderations.' According to the wording of this provision, the

restriction refers to the Security Council's duty to avail itself of the

assistance of the Trusteeship Council, not to the performance of the

functions referred to in this paragraph; according to its wording,

security considerations may justify the elimination of the Trusteeship
Council from the functions of the Security Council referred to in this

paragraph, but not restriction or exclusion of these functions. The

provision of Article 83, paragraph 3, is expressly subjected
*

to the

provisions of the trusteeship agreements.' But even without this

clause, the meaning of Article 83, paragraph 3 in accordance with

the general rules laid down in Articles 77 (2) and 81 is that the

Security Council may approve a trusteeship agreement concerning a

strategic area in which the Security Council, on the ground of security

considerations, is not allowed to avail itself of the assistance of the

Trusteeship Council in the performance of its functions referred to

in that paragraph. But the Security Council must not approve a

trusteeship agreement concerning a strategic area in which for security

considerations these functions are not conferred upon the Security
Council.

40 (2)
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It is rather strange that
'

security considerations
'

in the

administration of strategic areas are recognised by the Charter only
with respect to the assistance ofthe Trusteeship Council. To designate
a trust territory as a strategic area can hardly have another reason than
'

security considerations.' This term is ambiguous. It may mean
considerations of the collective security which under the Charter is

to be administered by the Security Council ;
and it might be assumed

that this was the reason why the supervision of the administration of

strategic areas was conferred upon the Security Council. But the

security considerations which justify the designation of a trust territory
as strategic area may refer to the national security of the state

exercising the function of an administering authority ;

8 and it might
be assumed that with regard to this national rather than collective

security the distinction between strategic and non-strategic trust

territories was made and the competence of the Security Council

with respect to the former established. For if the Security Council

is the supervising authority and the administering authority is a

permanent member of the Security Council, it is in a much better

position as to its own security than it would be as a member of the

General Assembly; provided that the supervising authority were

competent to make decisions binding upon the administering authority.
But the Charter does not confer upon the Security Council or the

General Assembly in their respective capacities as supervising
authorities such a power. Hence the fact that permanent members
of the Security Council have no veto right as members of the

Trusteeship Council is no sufficient reason to restrict the Security
Council in its right to avail itself of the assistance of the Trusteeship

6 At the Hearing before the Committee on Foreign Relations of the United States

Senate on July 7, 1947, the Chairman of the Committee asked:
'

I would like to

have your opinion as to whether there is anything in your opinion which in any

degree handicaps or restrains our freedom ofaction in the use of these islands for

security purposes.' The Secretary of State answered:
'

I think the terms of the

agreement have been so carefully drafted from the security point of view that there

is no doubt in my mind that our security and our responsibility for general security
are fully provided for. I refer the members of the committee to articles 3, $ and

13, of the agreement. I believe all our interests are fully conserved." Then the

Chairman asked :

'

So far as the use of these islands for security purposes is

concerned, in what degree do we have less authority than we would have if we
continued to run them the way they are being run now ?' Whereupon the

Secretary of State answered :

'

I think under the terms of this trusteeship agreement
we are not limited at all. I might put it this way : We must observe certain forms,

but we have provisions in the agreement which allow us almost complete liberty
of action.' The Chairman:

'

So that you would say, as I understand you, that

under the terms of the trusteeship agreement we have the same freedom of action

on behalf of national security as we would have if we were continuing the adminis-

tration of the islands under our present exclusive control ?
'

The answer was :

'I think that is correct.' (Hearing before the Committee on Foreign Relations,

United States Senate. Eightieth Congress, First Session on S.J. Res. 143. July 7,

1947, P- 5-)
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Council. Security considerations would justify a restriction of the

substantive functions of the Security Council in its capacity as super-

vising authority much more than they justify the elimination of the

Trusteeship Council from these functions. Hence it may be doubted

whether the phrase
'

without prejudice to security considerations
'

was

not intended to refer also to the functions of the Security Council

referred to in Article 8 3 , paragraph 3 ,
so that, contrary to the wording,

security considerations may be the ground to exclude or restrict these

functions. If this interpretation is accepted, the meaning of the

formula
'

functions of the United Nations under the trusteeship system

relating to political, economic, social, and educational matters
'

is of

the greatest importance, and the question arises to what extent the

basic objectives of the trusteeship system are actually applicable to

strategic areas. If paragraph 3 of Article 83 would be interpreted to

mean that security considerations justify not to confer, or to confer

only under limitations, upon the Security Council in a trusteeship

agreement concerning a strategic area the functions which correspond
to the basic objectives set forth in Article 76, clause (fe), first part,
or even clauses (b) and (c), the said paragraph would constitute a

remarkable restriction of paragraph 2 of Article 83, providing that the

basic objectives are applicable to each strategic area. Then it would
be difficult to understand why the phrase

'

without prejudice to

security considerations
'

was not inserted in paragraph 2 . That it was

inserted in paragraph 3 is a strong argument against this interpretation
and for the literal interpretation of paragraph 3 , according to which

this paragraph has no other intention but to permit the elimination of

the Trusteeship Council from the functions referred to. 7

7 The trusteeship agreement designating the former Japanese mandated islands as a

strategic area recognises in principle all basic objectives as obligations of the

administering authority and even declares the provisions of Articles 87 and 88 of

the Charter applicable to the trust territory (Article 1 3). But with respect to the

obligation corresponding to the objective set forth in Article 76 (d) of the Charter,

Article 8, paragraph i, of the agreement, makes an exception, mentioned below,
in favour of the administering authority. This exception is justified in the first

sentence of Article 8, paragraph i , as follows :

'

In discharging its obligations under

Article 76 (</) of the Charter, as defined by Article t$3 (2) of the Charter, the

administering authority, subject to the requirements of security, and the obligation
to promote the advancement of the inhabitants, shall . . .

'

In defending the

exception against objections on the part of the delegate of the United Kingdom
(cf. infra, p. 639), the delegate of the United States stated inter alia-. 'The

proposal made by my Government is for the designation of the former Japanese
mandated islands as a strategic area. In such an area the security objective must
be an overriding consideration.' (Official Records of the Security Council,

2nd Year, No. 31, p. 664.) The principle that security considerations are of

decisive importance in strategic areas, is quite understandable, but, strange as it

may be, it is not stipulated in the Charter.
'

Security considerations
'

are

recognised only in Article 83, paragraph 3, and only in respect to the duty of the

Security Council to avail itself of the assistance of die Trusteeship Council in the

performance of certain functions determined in this paragraph. As pointed out,

the function of the Organisation and consequently also the obligation of the
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As pointed out, the supervision of the trusteeship administration

is exercised by actions of the Organisation determined with respect
to those within the competence of the General Assembly and the

Trusteeship Council by Articles 87 and 88 of the Charter. What
is the nature of these actions relating to the administering authority ?

Do they have the character of mere recommendations or are the

unilateral acts binding upon the administering authority ? Chapters XII

and XIII do not contain a provision referring to this question which can

be answered only in accordance with the trusteeship agreement by
which the respective competence is conferred upon the Organisation.
The principle that the Assembly is competent only to make recom-

mendations whereas the Security Council, under Article 2$, has the

power to adopt by majority vote decisions binding upon the Members,
does not apply, because within the trusteeship system the Security
Council has only the competences conferred upon it by the respective

trusteeship agreements.
8

administering authority corresponding to the objective set forth in Article 76 (J)

can hardly be considered as being among those referred to in Article 83 , paragraph 3 .

As a matter of fact, the delegate of the United States did not refer to Article 83,

paragraph 3, but to Article 76 (d) and Article 83, paragraph 2. Article 76 (<f)

contains the formula:
'

without prejudice to the attainment of the foregoing

objectives
'

;

'

one of which is
'

as the delegate of the United States emphasised
'

the furtherance of international peace and security.' But the
'

security
'

to which

Article 76 (a) refers is international security, not the security of the trust territory
and of the state exercising the function of administering authority, in whose favour

the exception of Article 8, paragraph i, of the trusteeship agreement is made. In

Article 83, paragraph 2, there is no reference to security considerations. Cf.

infra, p. 639.
* The trusteeship agreements concerning British Togoland, British Cameroons, and

Tanganyika contain in their Article 3 the provision that the Administering Authority
'

undertakes to collaborate fully with the General Assembly of the United Nations

and the Trusteeship Council in the discharge of all their functions as denned in

Article 87 of the United Nations Charter, and to facilitate any periodic visits

to ... which they may deem necessary, at times to be agreed upon with the

Administering Authority.
' And in their Article 7 :

' The Administering Authority
undertakes to apply, in ... the provisions of any international conventions and

recommendations already existing or hereafter drawn up by the United Nations or

by the specialised agencies referred to in Article 57 of the Charter, which may be

appropriate to the particular circumstances of ... and which would conduce

to the achievement of the basic objectives of the international trusteeship system.
'

The trusteeship agreements concerning French Togoland and the French

Cameroons contain in their Article 2 the provision that the French Government
undertakes

'

to collaborate
fully with the General Assembly and the Trusteeship

Council in the discharge of their functions as defined in Articles 87 and 88 ... ;

To facilitate such periodic visits to . . . as the General Assembly or the Trusteeship
Council may decide to arrange; to decide jointly with these bodies the dates on
which such visits shall take place, and also to agree with them on all questions
concerned with the organisation and accomplishment of these visits; To render

general assistance to the General Assembly or to the Trusteeship Council in the

application of these arrangements, and of such other arrangements as those bodies

may make in accordance with the terms of the present Agreement.' Article 6

contains the provision that the administering authority undertakes to apply in the
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(J) Obligations of Administration

(0a) Obligations of the administering authority under Chapter XI

As to the obligations of the administering authority, the first question
which arises is whether the obligations laid down in Chapter XI of the

Charter with respect to non-self-governing territories are to be

considered to be obligations of the authorities administering trust

territories. The Charter does not contain an express provision

concerning the relationship which exists between Chapter XI
;
that is

respective trust territories
'

any conventions and recommendations made by the

United Nations or the specialised agencies referred to in Article 57 of the Charter,

the application of which would be in the interests of the population and consistent

with the basic objectives of the trusteeship system and the terms of the present

Agreement.
'

The trusteeship agreement concerning Ruanda-Urundi contains in Article 3 the

provision that the administering authority
'

undertakes to collaborate fully
with the

General Assembly of the United Nations and with the Trusteeship Council in the

discharge of all their functions as defined in Article 87 of the United Nations

Charter. It likewise undertakes to facilitate such periodic visits to the Trust

Territory as the General Assembly or the Trusteeship Council may decide to

arrange, to decide jointly with these organs the dates on which such visits shall take

place and also to agree jointly with them on all questions concerned with the

organisation and accomplishment of these visits.'

The trusteeship agreement concerning New Guinea contains in Article 8, the

agreement for Nauru in Article c, and the agreement for Western Samoa in

Article 14 the provision that the administering authority
'

will (shall) co-operate
with the Trusteeship Council in the discharge of all the Council's functions under

(in accordance with) Articles 87 and 88 of the Charter.' (The General Assembly
is not mentioned.)

The trusteeship agreement for Western Samoa contains in Article 7 the provision
that

'

the Administering Authority undertakes to apply in Western Samoa the

provisions of any international conventions and recommendations as drawn up by
the United Nations or its specialised agencies which are, in the opinion of the

Administering Authority, appropriate to the needs and conditions of the Trust

Territory, and conducive to the achievement of the basic objectives of the inter-

national trusteeship system
'

; the trusteeship agreements for New Guinea

(Article 6) and for Nauru (Article 6) contain analogous provisions.

The trusteeship agreement concerning the former Japanese mandated islands

contains only, in Article 4, a general clause to the effect that
' The administering

authority, in discharging the obligations of trusteeship in the Trust Territory, shall

act in accordance with the Charter of the United Nations, and the provisions of this

agreement,' and in Article 8 (4), the provision:
' The administering authority may

negotiate and conclude commercial and other treaties and agreements with Members
of the United Nations and other States, designed to attain for the inhabitants of the

Trust Territory treatment by the Members of the United Nations and other States

no less favourable than that granted by them to the nationals of other States. The

Security Council may recommend, or invite other organs of the United Nations to

consider and recommend, what rights the inhabitants of the trust territory should

acquire in consideration of the rights obtained by Members of the United Nations

in the Trust Territory.'

None of the trusteeship agreements establishes a strict obligation of the

administering authority to comply with a unilateral decision of an organ of the

United Nations.
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the
*

Declaration regarding Non-self-governing Territories,' and

ChaptersXH and XIII, dealing with the trusteeship system. The answer

to the question as to" the relationship between these two groups of

norms must be found by an analysis of their contents. The provisions
of Chapter XI refer to

'

territories whose peoples have not yet
attained a full measure of self-government

'

(Article 73). The
territories to which the provisions of Chapters XII and XIII refer are

not directly characterised by the Charter as non-self-governing
territories. But, as pointed out, it may be concluded from the

provisions of Article 76, clause (fc),
that only territories whose

peoples have not yet attained
'

self-government or independence
'

may be placed under the trusteeship system of the United Nations.

And it may be assumed that when self-government or independence is

granted to the people of a trust territory, the trusteeship status

terminates. f
Consequently all trust territories are

*

non-self-

governing
'

territories. From this point of view the provisions of

Chapter XI refer also to trust territories.

The obligations laid down in Chapter XI are directly and uncon-

ditionally imposed upon the Members. They do not depend as the

obligations of authorities administering trust territories do upon an

agreement stipulating, the obligations concerned. If the obligations
laid down in Chapter XI are also obligations of the administering
authorities of trust territories, they need not be stipulated in the

trusteeship agreements.
The obligations laid down in Chapter XI are imposed only upon

the Members of the United Nations (Articles 73, 74). Under
Article 81, not only Member states but

*

states
'

in general and the

Organisation itself may become the administering authority of a trust

territory. The question as to the obligations of the Organisation in

its capacity as administrator of a trust territory shall be discussed later.

To non-member states as administering authorities the obligations of

the Members stipulated in Chapter XI do not apply, except they are

considered to be extended to non-members by Article 2, paragraph 6.

The interpretation that the obligations laid down in Chapter XI

are also obligations of Member states in their capacity as administering
authorities of trust territories becomes questionable if the fact is

taken intd consideration that the content of the obligations stipulated
in Article 73 is very similar to that of the

'

objectives
'

of the trustee-

ship system, partly even
literally identical. Thus, for instance,

Article 73, clause (c) and Article 76, clause (a) ('
to further inter-

national peace and security '). Article 73, clause (a) stipulates as an

obligation of the Members *

to ensure, with due respect for the culture

of the peoples concerned, their political, economic, social, and

educational advancement . . .

'

Article 76, clause (b) determines

as an objective of the trusteeship system
'

to promote the political,

Ct. infra, pp. 6^3 ff.
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economic, social, and educational advancement of the inhabitants of

the trust territories . . .

'
But Article 73, clause (a) establishes

the obligation to ensure
'

just treatment
'

of the peoples concerned

and
'

their protection against abuses,' which is not declared in

Article 76 as a basic objective of the trusteeship system. In so far as

the
'

obligations
'

established in Article 73 are substantially identical

with the
'

objectives
'

as laid down in Article 76, it may be argued
that Article 76, but not Article 73, applies to the administering
authorities of trust territories, since otherwise the formulation of the

content of an obligation of Article 73 as an objective of Article 76 was

superfluous. But if the obligations established in Article 73 go beyond
the objectives laid down in Article 76, Article 73 might be interpreted
to apply also to trust territories. x On the other hand, the content

of some obligations established in Article 73 is not quite consistent

with the content of some objectives laid down in Article 76. Thus

Article 76, clause (b) establishes the objective
'

to promote political,

economic, social, and educational advancement, etc.,' under the

condition that it
'

may be provided by the terms of each trusteeship

agreement,'
1 whereas Article 73, clause (a) stipulates the conre-

1 Article 6 of the Trusteeship Agreement for Western Samoa is evidently not only
in conformity with Article 76 (b) but also an implementation of the provision of

Article 73 (a) of the Charter concerning abuses. It runs as follows:

In pursuance of its undertakings to promote the social advancement of

the inhabitants of the Trust Territory, and without in any way limiting its

obligations thereunder, the Administering Authority shall :

1 . Prohibit all forms of slavery and slave-trading ;

2. Prohibit all forms of forced or compulsory labour, except for

essential public works and services as specifically authorised by the local

administration and then only in times of public emergency, with adequate
remuneration and adequate protection of the welfare of the workers ;

3. Control the traffic in arms and ammunition;

4. Control, in the interest of the inhabitants, the manufacture,

importation and distribution of intoxicating spirits and beverages; and

y. Control the production, importation, manufacture, and distribution

of opium and narcotic drugs.
* At the 1 3th meeting of Committee II/4 (U.N.C.I.O. Doc. 877, 11/4/35), "The

Delegate for Egypt moved that the words at the end of sub-paragraph (b) [Article 76,
clause (b)]

"
and as may be provided by the trusteeship arrangement

"
be deleted.

In favour of the motion, it was said that retention of the words in question would
detract from the value of the insertion of the word ' '

independence
' '

;
and that the

decision whether a given territory should be
eligible for self-government only or

for independence should be determined not at the time of the conclusion of the

trusteeship arrangement but at a later period in accordance with the development
of the territory. Against the motion, it was asserted that the language in question

implemented rather than qualified the reference to
"

self-government or inde-

pendence "; and was a recognition of the individuality of each territory to be

placed under trusteeship. Some of these territories would evidently be eligible
for

independence while others evidently would not. The trusteeship arrangements
would necessarily have to be adjusted to fit the needs of each territory. The
Committee decided to retain the words

' '

and as may be provided by the trusteeship

arrangement
"
by a vote of 35 in favour and 3 against.'
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spending obligation unconditionally. In case of trust territories,

only Article 76, clause (b) not Article 73, clause (a) does apply as

far as the two provisions refer to the same matter. Article 73,

clause (b) stipulates unconditionally as an obligation of Members :

*

to

develop self-government, to take due account ofthe political aspirations
of the peoples, and to assist them in the progressive development of

their free political institutions, according to the particular circum-

stances of each territory and its peoples and their varying stages of

advancement.' Article 76, clause (/>), however, declares as an

objective of the trusteeship system
*

as may be provided by the terms

of each trusteeship agreement,
'

:

*

to promote . . . their [inhabitants
of the trust territories] progressive development towards self-govern-
ment or independence, as .may be appropriate to the particular circum-

stances of each territory and its peoples and the free expressed wishes

of the peoples concerned . . .

'

It is an unconditional obligation
of Members which have or assume responsibility for the administration

of territories referred to in Article 73
'

to develop self-government.'
But it is a conditional objective of the trusteeship system to promote
'

development towards self-government or independence.' The
conditional

'

objectives
'

of Article 76 obviously go much farther

than the unconditional
'

obligations
'

of Article 73. In so far as

the content of the
'

obligations
'

differs from that of the
'

objectives,
'

it must be argued that only Article 76, not Article 73, applies to

powers which assume responsibility for the administration of trust

territories.

There is one obligation stipulated in Article 73, clause (e) which is

expressly restricted to non-trust territories: it is the obligation to

transmit regularly to the Secretary-General certain information

relating to economic, social, and educational conditions in the

territories
*

other than those territories to which Chapters Xll and XIII

apply.' Since the obligation established in Article 73 (e) is expressly
restricted to non-trust territories, it might be concluded by argumentum
a cohtrario that the obligations stipulated in clauses (a) to (cf), not

expressly restricted to non-trust territories, apply also to the adminis-

tering authorities of trust areas unless the provisions of Chapters XII

and XIII differ from those of Chapter XI. But the argumentum a

contrario does not absolutely exclude another interpretation, especially
if the latter is justifiable by the reasons presented above. With respect
to the relationship between Chapter XI and Chapters XII and XIII the

text of the Charter is highly ambiguous.
3

3
During the discussion of the Working Paper in the 6th meeting of Committee 11/4

(U.N.C.I.O. Doc. 404, 11/4/17) it was suggested that
'

since Section A of the

Working Paper (corresponding to Chapter XI) applies to all dependent territories

and not merely to those placed under trusteeship
'

a certain amendment should

more properly be placed in Section B instead of Section A. In its report to the

General Assembly of December 12, 1946 (Doc. A/258, p. 4 f.), the Fourth

Committee included the following statements, made in the deliberations of the
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(bb)-^-Obligations of the administering authority under Article 76

In
stipulating the basic objectives of the trusteeship system, the Charter

may intend to establish principles determining the activity of the

sub-committee appointed to examine the trusteeship agreements submitted to the

Assembly for approval:
' The Sub-Committee was in unanimous agreement with

the view expressed by the Delegation of the Netherlands that the principle set

forth in Article 73 of the Charter of the United Nations that the interests of the

inhabitants of the Non-Self-Governing Territories are paramount, and the general

obligations accepted in Articles 7 3 and 74 of the Charter, apply also to the Trust

Territories, due account being given to the terms of the Trusteeship agreements
and the different status of the two categories of Non-Self-Governing Territories.'

At the 1 1 3th meeting of the Security Council the delegate of the United States

declared with respect to the trusteeship agreement for the former Japanese mandated

islands which the Government of the United States submitted to the Security Council

for approval :

'

In preparing this draft trusteeship agreement, the Government of

the United States bore constantly in mind Article 73 of the Charter.' After

quoting the first sentence of this Article, he declared :

'

the United States Govern-

ment believes that the draft trusteeship agreement now before you conforms fully

to this principle in its provisions for the political, economic, social and educational

advancement of the inhabitants of the trust territory.
'

(Official Records of the

Security Council, 2nd Year, No. 20, p. 41 1 f.)
' To promote the political, economic,

.social, and educational advancement of the inhabitants of the trust territory
'

is an objective of the trusteeship system expressly set forth in Article 76 (b).

It is to this Article that the respective provisions of the trusteeship agreement
(Article 6) refer, not to Article 73. Article 73 (a) reads:

'

to ensure, with due

respect for the culture of the peoples concerned, their political, economic, social,

and educational advancement . . .

'

Although the provisions of Chapter XI if

they apply to trust territories are binding upon the administering authority even

without being adopted in the trusteeship agreement, some of the agreements

approved by the General Assembly contain express stipulation of obligations
established by Artilce 73. Thus for instance, the trusteeship agreement con-

cerning Western Samoa provides in its Article :

' The Administering Authority
shall promote the development of free political institutions suited to Western

Samoa,' which corresponds to Article 73 (/>)'... to assist them in the progressive

development of their free political institutions, according to the particular circum-

stances of each territory and its peoples and their varying stages of advancement
'

a

provision to which nothing in Article 76 corresponds; and in Article 6 the

Agreement stipulates:
'

the Administering Authority shall: (i) Prohibit all forms

of slavery and slave-trading; (2) Prohibit all forms of forced or compulsory labour,

except for essential public works and services as specifically authorised by the local

administration and then only in times of public emergency, with adequate re-

muneration and adequate protection of the welfare of the workers; (3) Control

the traffic in arms and ammunition; (4) Control, in the interest of the inhabitants,

the manufacture, importation and distribution of intoxicating spirits and beverages;
and (j) Control the production, importation, manufacture, and distribution of

opium and narcotic drugs.' This Article .corresponds to Article 73 (a) of the

Charter:
'

to ensure . . . their protection against abuses,' which has no counter-

part in Article 76. During the discussion of the draft trusteeship agreement for

Western Samoa, the representative of the United Kingdom
'

while agreeing that

the obligations of Chapter XI applied to Trust Territories, observed that since

Chapters XII and XIII were a self-contained unit, there would be an advantage in

not referring, in the draft agreement, to Articles 73 and 74 of the Charter. Since

the draft agreement did not conflict with the Charter, it was not necessary to

confirm, in the text, obligations to which all Members of the United Nations had
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Organisation as supervisor and of the states as administering authorities.

That means that the
'

objectives 'imply in relation to the administering
authorities obligations. It should be pointed out, however, that

this is not the only possible interpretation. It may be argued that the

Charter in using the term
'

objectives,' instead of
'

obligations
'

as

used in Chapter XI, does not intend to prevent the Organisation from

approving a trusteeship agreement which does not impose upon the

administering authority the obligation to act in conformity with the
*

objectives.' Against such interpretation it may be argued that the

Charter expressly stipulates obligations of the administering authority

only in Article 88, providing that annual reports shall be made on the

basis of the questionnaires formulated by the Trusteeship Council, and

in Article 84, providing that the trust territory shall play its part in

the maintenance of international peace. If there shall be other and

more important obligations, the objectives set forth in Article 76 must

be interpreted to imply not only functions of the Organisation but also

obligations of the administering authorities. Hence Article 83,

paragraph 2, providing that the basic objectives shall be applicable to

the people of each strategic area, stipulates also obligations of the

administering authorities of the strategic areas. 4 As pointed out in

discussing the question as to whether the objectives of Article 76 imply
functions of the Organisation, there is no provision analogous to that

of Article 83, paragraph 2, with respect to the non-strategic areas.

If in setting forth basic objectives of the trusteeship system the Charter

intends to establish not only functions of the Organisation but also

obligations of the administering authorities, a special provision to the

effect that the basic objectives are applicable to the trust territories is

superfluous. If the basic objectives laid down in Article 76 imply

obligations of the administering authorities, not only the Security
Council but also the General Assembly must not, within their

respective competence, approve a trusteeship agreement, which does

not impose upon the administering authority all the obligations which

correspond to the basic objectives of the trusteeship system. As a

matter of fact, all trusteeship agreements until now approved by the

Organisation establish obligations of the administering authorities

corresponding to all basic objectives set forth in Article 76.
5

already subscribed.' And the representative of Belguim declared that
'

to include

specific mention of Chapter XI in the draft agreement would imply that Chapter XI
did not of itself have binding force. Furthermore, a reference to part of Chapter XI
would weaken the effect of the remainder.' (Summary Records of Meetings
of Sub-committee i, November ij-December 10, 1946, p. 47 f.)

4 Article 4 of the Trusteeship Agreement for the former Japanese mandated islands,

designated as
strategic area, expressly stipulates the obligation of the administering

authority to
'

apply the objectives of the international trusteeship system, as set

forth in Article 76 of the Charter, to the people of the trust terirtory.'
8 Cf. supra, p. 629. All trusteeship agreements contain a general provision that the

administering authority undertakes to administer the trust territory in such a

manner as to achieve the basic objectives set forth in Article 76 ;
the trusteeship
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Not all obligations implied in the
'

basic objectives ofthe trusteeship

system
'

laid down in Article 76 are specific obligations of states

administering a trust territory ; and not all of them are obligations the

administering authority has in relation to the inhabitants of the trust

territory. The objective formulated in clause (a)
'

to further

international peace and security
'

constitutes an extension of the

purpose of the United Nations determined in Article i , paragraph i :

'

to maintain international peace and security
'

to the trust territories

and, in so far as this objective implies an obligation of the administering

authority, an extension of the provisions of Article 2
, paragraphs 3 and

4 and Chapter VI to the states in their capacity as administering
authorities.

agreement for Western Samoa repeats in addition to this provision in Article 4
the text of the clauses a to d of Article 76 of the Charter. The trusteeship agree-
ment concerning the former Japanese mandated islands devotes four separate
Articles (5 to 8), each for the stipulation of an obligation corresponding to the

four clauses of Article 76 respectively.

The trusteeship agreement for New Guinea stipulates in Article 3 that the

administering authority shall administer the territory
'

in such a manner as to

achieve in the Territory the basic objectives of the international trusteeship system,
which are set forth in Article 76 of the Charter

'

;
and in Article 8, that the ad-

ministering authority shall

(a) take into consideration the customs and usages of the inhabitants of

New Guinea and respect the rights and safeguard the interests, both present
and future, of the indigenous inhabitants of the Territory ;

and in particular
ensure that no rights over native land in favour of any person not an indigenous
inhabitant of New Guinea may be created or transferred except with the

consent of the competent public authority;

(b) promote, as may be appropriate to the circumstances of the Territory,
the educational and cultural advancement of the inhabitants;

(c) assure to the inhabitants of the Territory, as may be appropriate to

the particular circumstances of the Territory and its peoples, a progressively

increasing share in the administrative and other services of the Territory ;

(J) guarantee to the inhabitants of the Territory, subject only to the

requirements of public order, freedom of speech, of the press, of assembly
and of petition, freedom of conscience and worship and freedom of religious

teaching.

Clause a has no equivalent in Article 76 of the Charter; clauses b and c correspond,

by and large, to clause b of Article 76 ;
clause d specifies only the provision of

Article 76 (c) concerning
'

fundamental freedoms,' but with a restriction not

contained in Article 76 (c): subject to
'

the requirements of public order,' and

without using the formula contained in Article 76 (c):
'

without distinction as

to race, sex, language, or religion.'
In so far as Article 8 of the trusteeship

agreement lags behind Article 76 of the Charter, its provisions are of no legal

importance, since Article 3 of the agreement recognises Article 76 of the Charter

as binding upon the administering authority.

The trusteeship agreement for Nauru contains in Articles 3 and 5 provisions
identical with those of Articles 3 and 8 of the agreement for New Guinea. The

only difference is that clause c of Article j (corresponding to clause c of Article 8

of the agreement for New Guinea) contains the additional provision :

'

and take all

appropriate measures with a view to die political
advancement of the inhabitants

in accordance with Article 76 b of the Charter.'
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The objective laid down in clause (c) (first sentence)
*

to encourage

respect for human rights, etc.' applies, it is true, to the people of the

trust territory. But this objective is identical with the principle laid

down in Article i, paragraph 3 (second part) and applicable to the

peoples of all states Members of the United Nations. This objective
seems not to imply an obligation of the administering authority, but

only a function of the Organisation. For the duty of the administering

authority cannot be
'

to encourage
'

respect for human
rights, but to

establish and then to respect in its administration the human
rights of

the inhabitants. The Organisation may encourage respect for human

rights by not approving a trusteeship agreement which does not impose
this obligation upon the administering authority. But the approval
of a trusteeship agreement which does not impose upon the adminis-

tering authority a strict obligation to confer upon the inhabitants

definite human rights and fundamental freedoms, is not unconsti-

tutional, no such obligation being imposed by the Charter upon the

Members in relation to the inhabitants of the metropolitan areas. The
second sentence of Article 76 (c)

*
to encourage recognition of the

interdependence of the peoples of the world,
'

is a very vague formula,

without any legal importance. The objective laid down in clause (d)

implies, it is true, a specific obligation of states administering trust

territories; but it is an obligation towards other states, Members of

the United Nations, and their nationals, not an obligation towards the

inhabitants of the trust territory. The content of the obligation to
*

ensure equal treatment in social, economic and commercial matters

for all Members of the United Nations and their nationals
'

is not very
clear. The formula allows contradictory answers to important

questions, such as the admissibility of monopolies.
6 Its value is also

6 The trusteeship agreements submitted by Great Britain and Belgium contain

provisions according to which the administering authority shall be free
'

to creat

monopolies of a purely fiscal character in order to provide . . . [the trust territory]
with the fiscal resources which seem best suited to local requirements, or otherwise

to serve the interests of the inhabitants of
'

the trust territory, and, where interests

of the economic advancement of the inhabitants of the trust territories may require,
'

to establish, or permit to be established, for specific purposes, other monopolies
or undertakings having in them an element of monopoly, under conditions of

proper public control
; provided that, in the selection of agencies to carry out the

purposes of this paragraph, other than agencies controlled by the Government or

those in which the Government participates, the Administering Authority shall

not discriminate on grounds of nationality against Members of the United Nations

or their nationals.' (Article 10 of the Trusteeship Agreements for Tanganyika,
British Cameroons, British Togoland, Ruanda-Urundi). A report to the Fourth

Committee (Doc. A/2 58, p. 6) contains the following statement:
' With regard

to the provisions in the draft Trusteeship agreements concerning equality for

Members of the United Nations in economic matters, it was the view of the

sub-committee that the Trusteeship Council should watch year by year the grant
of any monopolies, other than those controlled by the Government or in which
the Government participates, with a view to ensuring their compatibility with

Article 76, and, if necessary, in the
light of changing circumstances and practical
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impaired by the restriction
*

without prejudice to the attainment of

the foregoing objectives.' Referring to the objectives laid down in

clauses (a) and (fe), a trusteeship agreement may establish privileges of

the state administering the trust territory and of its nationals, and
such agreement may be approved by the Organisation without violating
the Charter. 7

The only obligations implied in the
'

basic objectives
'

which are

specific trusteeship obligations of the administering authorities and at

the same time obligations towards the inhabitants of the trust territory
are those stipulated in clause (/>). This clause establishes two

obligations: first, to 'promote the political, economic, social, and
educational advancement of the inhabitants of the trust territories

'

;

and, second, to promote
'

their progressive development towards

self-government or independence.' The second obligation may be

considered to be only a specification of the first one, since promoting

experience,should formulate its views on the conditions under which such rights
should be granted. In this connection the sub-committee was invited, by the

Delegations of Belguim and the United Kingdom to take notice of the following
declaration of the intentions of their two Governments: (a) The Governments of

Belgium and the United Kingdom have no intention of using the grant of private

monopolies in Trust Territories as a normal instrument of policy; (b) Such private

monopolies would be granted only when this was essential in order to enable a

particular type of desirable economic development to be undertaken in the interest

of the inhabitants
; (c) In those special cases where such private monopolies were

granted they would be granted for limited periods, and would be promptly reported
to the Trusteeship Council."

7 The trusteeship agreement for the former Japanese mandated islands designating
the United States of America as the administering authority contains in Article 8

the provision that the administering authority
'

shall accord to nationals of each

Member of the United Nations and to companies and associations organised in

conformity with the laws of such Member, treatment in the Trust Territory no

less favourable than that accorded therein to nationals, companies and associations

of any other United Nation except the administering authority.
'

At the 1 24th

meeting of the Security Council the delegate of the United Kingdom suggested the

omission of the last words '

except the administering authority.
' He stated :

'

These words would seem to give a preferential position to the United States,

which does not seem to be in strict accordance with Articles 83, paragraph 2,

and 76 (d) of the Charter. From these two Articles, taken in conjunction,
it is clear that, according to the Charter, there should be equal treatment in social,

economic, and commercial matters for all Members of the Un..ed Nations and their

nationals in the strategic area as in any other territory under trusteeship. Article

76 enumerates the basic objectives of the Trusteeship System, and paragraph d

thereof says:
"

to ensure equal treatment in social, economic, and commercial

matters for all Members of the United Nations and their nationals . . . The

delegate of the United States rejected the suggestion referring, inter alia, to the

phrase of Article 76 (d)
'

without prejudice to the attainment of the foregoing

objectives.' (Official Records of the Security Council, 2nd Year, No. 31,

pp. 644 ff.) He also argued: 'Article 83, paragraph 2, provides for the manner

in which Article 76 shall be carried out in a strategic
area by stating that the

provisions of Article 76 shall be applicable to the people of the Territory rather

than to the people outside
'

(p. 66j). Cf. also Summary Record of Meetings of

Fourth Committee, November i-December 12, 1946, pp. 263 ff., 299 ff.
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'

the political advancement
'

implies promoting
'

progressive develop-
ment towards self-government or independence.

' The latter obligation
is restricted by the clause

'

as may be appropriate to the particular
circumstances of each territory and its peoples.' (Whether this

clause refers also to the first obligation is doubtful.) The '

particular
circumstances

'

may justify to grant to the people of the trust territory

only self-government, not independence. The wording
'

self-

government or independence should not be ignored.
8 To decide

whether such circumstances exist and to what extent they prevent or

retard the development towards self-government or independence is

within the competence of the administering authority, which in this

respect is also under the obligation : to afford the people of the trust

territory opportunity to express freely its wishes with respect to the

development towards self-government or independence. Since the

basic objectives imply also functions of the Organisation, the adminis-

tering authority, in
fulfilling

its obligation stipulated by clause
(fe) of

Article 76 and especially its obligation to promote development
towards self-government or independence as may be appropriate to the

circumstances, is under the supervision of the General Assembly or the

Security Council How this function is to be exercised has been

discussed in connection with the functions of the Organisation.

The obligation or, at least the second obligation implied in the

objectives set forth in Article 76, clause (fc),
is expressly conditioned by

the phrase
'

as may be provided by the terms of each trusteeship

agreement.' Since the obligations of the administering authority are,

just as the functions of the Organisation, an essential element of the

terms ofupon which a territory is brought under the trusteeship system
and the terms upon which it is to be administered, all obligations of the

administering authority must be stipulated in the trusteeship agreement

according to the general rules laid down in Articles 77 (2) and 81.

What has been said in this respect of the functions of the Organisation

applies also to the obligations of the administering authorities. The

obligations directly determined in the Charter are mandatory, that is

to say, a trusteeship agreement which does not stipulate these obligations
must not be approved by the Organisation; yet the agreement may
impose upon the administering authority obligations in addition to

those expressly stipulated by the Charter. 9

8 At the 2oth meeting of the Fourth Committee of the General Assembly the delegate
of Syria stated :

' The Charter envisaged no solution other than trusteeship and

later independence.' (Journal of the United Nations, No. 34: Suppl. No.

4-A/C. 4/6 1 , p. 64). In view of the wording of Article 76 (fc) :

'

self-government
or independence

'

this statement is not correct.

The trusteeship agreements which contain a general clause to the effect that the

administration of the trust territory shall be carried out in conformity with the

Charter (cf. supra, p. 614), thereby adopt not only the provisions of the Charter

concerning the functions of the Organisation but also those concerning the obliga-
tions of the administering authority. These agreements contain also express



Protection of Non-Self-Governing Peoples 641

(cc) Other Obligations of the Administering Authority

Apart from Article 76, there are other provisions which establish,

directly or indirectly, obligations of the administering authorities.

Article 84 provides :

It shall be the duty of the administering authority to ensure

that the trust territory shall play its part in the maintenance of
international peace and security. To this end the administering

authority may make use of volunteer forces, facilities, and
assistance from the trust territory in carrying out the obligations
towards the Security Council undertaken in this regard by the

administering authority, as well as for local defence and the

maintenance of law and order within the trust territory.

The wording of the first sentence, establishing an obligation of the

administering authority for each trust territory, is very vague :

'

the

trust territory shall play its part in the maintenance of international

peace and security.' What part ? This provision requires specifica-
tion. This seems to be the purpose of the second sentence. This

sentence, however, is not formulated in terms of obligation but in

terms of right or power :

*

the administering authority may make use,

etc .

' To fulfil its duty stipulated in the first sentence
,
the administering

authority is authorised not obliged to make use of volunteer forces,

provisions imposing upon the administering authority particular obligations as

determined in the Charter. The other agreements contain only provisions of the

second kind. Some agreements, but not all, stipulate obligations determined by
the Rules of Procedure for the Trusteeship Council, but not stipulated in the

Charter. Thus Article 2 of the trusteeship agreements for French Togoland and

for the French Cameroons stipulates:
' The French Government undertakes . . .

to appoint a representative and, where necessary, qualified experts to attend the

meetings of the Trusteeship Council or of the General Assembly at which the said

[annual] reports . . . will be examined
'

;
and '

to appoint a representative and,

when necessary, qualified experts to participate, in consultation with the General

Assembly or the Trusteeship Council, in the examination of petitions received by
these bodies.

'

These provisions refer to Rules 74 and 7 $ of the Rules of Procedure

for the Trusteeship Council concerning the examination of the annual reports, and

to Rule 92 concerning petitions. The trusteeship agreements for British Togoland,
the British Cameroons and Tanganyika contain only (in Art'cle 1 6) the provision :

' The administering authority shall designate an accredited representative to be

present at the sessions of the Trusteeship Council at which the reports of the

administering authority with regard to ... are considered.' The trusteeship

agreements for Ruanda-Urundi (Article 16) and for Western Samoa (Article 14.)

contain the same provision.

Some trusteeship .agreements impose upon the administering authority

obligations not stipulated in the Charter or the Rules of Procedure. Thus all

agreements, except those for New Guinea, Nauru, and for the former Japanese
mandated islands, provide that disputes between the administering authority and

another Member of the United Nations relating to the interpretation or the applica-

tion of the trusteeship agreement, if they cannot be settled by negotiation or

other means, shall be submitted to the International Court of Justice. Cf. supra,

PP- 5i9 f.

K. 41 .
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facilities, and assistance from the trust territory. As far as
*

volunteer

forces from the trust territory are concerned, the administering

authority can hardly be under an obligation to make use of them. For

the fulfilment of such obligation would depend on the fact that there

are
*

volunteers
*

; and if there are not volunteers the obligation
cannot be fulfilled. But it would be quite possible to impose upon
the administering authority the obligation to make use ofthe

'

facilities,

and assistance from the trust territory.' If this is intended by
Article 84, why is it stipulated that the administering authority

*

may
'

make use of them ? Does the phrase
'

the administering authority

may make use of volunteer forces . . . from the trust territory
'

mean that the administering authority is not allowed to establish

compulsory military service in the trust territory, and that a trusteeship

agreement which does not impose upon the administering authority the

prohibition to establish compulsory military service, must not be

approved by the Organisation? This is probably the intention of

Article 84. If so, why does the second sentence of Article 84 not

read as follows : To this end the administering authority shall make
use of the facilities and assistance, but only of volunteer forces from

the trust territory ? If, however, the second sentence of Article 84
means only that the administering authority is authorised, but not

obliged, to use the trust territory and its inhabitants for military

purposes, how can in the first sentence a
'

duty
'

be imposed

upon the administering authority to ensure that
'

the trust territory
'

shall play its part in the maintenance of international peace and

security ?

The second sentence of Article 84 begins with the words
* To this

end.' These words refer to the '.duty
'

imposed upon the adminis-

tering authority in the first sentence
'

to ensure that the trust territory
shall play its part in the maintenance of international peace and

security.' In order to fulfil this duty the latter
'

may make use, etc.'

However, the second sentence continues,
'

in carrying out the

obligations towards the Security Council undertaken in this regard by
the administering authority, etc.' What is the relation between the
'

duty
'

imposed upon the administering authority in the first sentence

and the
*

obligations
'

towards the Security Council referred to in the

second sentence ? To what obligations does this sentence refer ?

The '

duty 'stipulated in the first sentence is not necessarilyan obligation
towards the Security Council. The use, in the second sentence, of

the words
'

forces, facilities and assistance
'

allows the assumption that

this sentence refers to the obligation established by Article 43 of the

Charter which provides that the Members,
'

in order to contribute to

the maintenance of international peace and security,' shall
' make

available to the Security Council, on its call and in accordance with a

special agreement or agreements, armed forces, assistance, and

facilities . . .

'

If this interpretation is accepted, Article 84 means



Protection oj Non-Self-Governing Peoples 643

that the administering authority, as a Member of the United Nations,
shall fulfil its obligation under Article 43 not only by making available

to the Security Council armed forces, assistance, and facilities from its

metropolitan area but also from the trust territory but as far as the
'

forces
'

are concerned, only
'

volunteer forces
'

shall be used.

However, since Article 43 is not expressly referred to, the sentence
'

in dairying out the obligations towards the Security Council
'

might be interpreted to refer to other obligations which the

administering authority of a strategic area has towards the Security
Council, provided that the trusteeship agreement stipulates such

obligations.
1 In favour of such interpretation it might be argued that

the use of the trust territory and its inhabitants for military purposes
is justifiable only if the territory has a strategic character and hence

falls under the jurisdiction of the Security Council. And, further,

that the
'

obligations towards the Security Council
'

mentioned in

Article 84 could not be the obligations under Article 43 because

Article 84speaks ofobligations' undertaken . . . by the administering
authority.' The obligations under Article 43 are not undertaken by
the administering authority, but by states in their capacity as Members
of the United Nations, not in their capacity as administering authorities

within the trusteeship system. Obligations undertaken by adminis-

tering authorities towards the Security Council could onlybe obligations
with respect to strategic trust territories. Consequently only an

administering authority which is a Member of the United Nations

could have the duty to ensure that the trust territory shall play its

part in the maintenance of international peace and security by irteking
use of volunteer forces, facilities, and assistance from the trust

territory in carrying out the obligations towards the Security Council.

If the administering authority is not a Member, if it is the Organisation
itself or a non-member, there are no

*

obligations towards the Security
Council

'

under Article 43 .

This interpretation, although not excluded by the wording of

Article 84, does hardly correspond to the intention of those who
drafted the Charter. Article 84 provides that all trust territories

shall play their part in the maintenance of peace, And that to this end

aril administering authorities may carry out their duties towards the

1 This interpretation of Article 84 was advocated by the representative of the

Soviet Union who at the 9th meeting of sub-committee i of the Fourth Committee
stated with reference to the words

'

obligations to the Security Council
'

in

Article 84: 'In the Soviet view, those
"

obligations
"

could refer only to the

designation of strategic areas under Articles 8 2 and 8 3 of the Charter . .

' He
declared that the authority to establish military bases in a trust-territory

'

could

be derived only from the reference in Article 84 to
"

obligations towards the

Security Council,'
" which according to his view were obligations of an

administering authority of a strategic trust-territory. (Summary Records of

(Summary Records of Meetings of Sub-Committee i, November i$-December 10,

1946, p. 60)

41 (2)
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Security Council by making use of the territory and its inhabitants.

If this were possible only in case the territory is a strategic area, all

trust territories would have to be established as strategic areas. This

is evidently not the intention ofthe Charter. Hence the interpretation

according to which the phrase
*

obligations towards the Security
Council

'

refers to the obligations under Article 43 , may be considered

as the most plausible one. That means that the duty established by
Article 84 to ensure that the trust territory shall play its part in the

maintenance of international peace and security can be fulfilled only
within the obligation a Member has towards the Security Council

under Article 43 of the Charter. Since this obligation is specified by
the special agreement to which Article 43 refers, and since this

Article provides that the agreement
'

shall govern the number and

types offerees, their degree of readiness and general location, and the

nature of the facilities and assistance to be provided,' it is not

impossible to argue that the special agreement which a Member state

administering a trust territory concludes with the United Nations

under Article 43, shall govern also the voluntary forces, facilities and

assistance from the trust territory referred to in Article 84. Conse-

quently only an administrating authority which is a Member of the

United Nations, neither a non-member nor the Organisation itself as

administering authority, can be under the duty established by
Article 84.

As all obligations of the administering authority, also the obligation
laid down in the first sentence of Article 84 must be stipulated in the

trusteeship agreement, it must be stipulated whether the trusteeship

agreement concerns a non-strategic or a strategic area. With respect
to the fulfilment of this duty of the administering authority, also non-

strategic areas are within the jurisdiction of the Security Council.

The obligations must be carried out towards the Security Council.

Yet the Council does not act in its capacity as supervisor within the

trusteeship system, but as authority within the general system of

collective security of the Charter. 2

2 The memorandum prepared by the Secretariat on the Question of Fortifications

and Volunteer Forces in Trust Territories (Article 84) contains the following extracts

of the Verbatim Records of the loth meeting of Committee II/4 of the San

Francisco Conference (not published in the Records of this meeting: U.N.C.I.O.

Doc. 580, 11/4/24), referring to Section B (9) of the Working Paper, Corresponding
to Article 84 of the Charter. The delegate of the United States declared :

'

I

think it is very clear but I might point out specifically that, from some of the earlier

discussions, we have here before us in the Paper the very specific provision that

it must be volunteer forces, for one thing ;
in the second instance, that the purpose

must be either (i) to carry out obligations undertaken by the state for the Security
Council and you are all familiar with the clauses under which each state makes
certain agreements to the Security Council to carry out its obligations; (2) for

local defense
; or (3) for law and order within the territory. Those are the three

purposes and, in any event, for any of the three purposes it must be volunteer

forces.' The delegate of Egypt suggested that the phrase in the Working Paper
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According to the wording of Article 84, the administering

authority to the end of
fulfilling

its duty to ensure that the trust

territory shall play its part in the maintenance of international peace

B (9) :

' To this end the state shall be empowered to make use of volunteer forces,

facilities and assistance from the territory, etc.' be amended by the instertion of the

words
|
under the control of the Security Council

"
following the word ' em-

powered.' In introducing this amendment, the Egyptian representative declared :

'

The first part of this paragraph recognises the duty of the state administering any

trusteeship; the second part empowers that state with certain powers but these

powers, according to this paragraph, seem to be absolutely without any control

or restriction whatsoever. If the first part relating to these powers is to make
use of volunteer forces and that is a limitation, that there would be no compulsory
service then the second part relating to facilities and assistance can only be

determined by the state administering the territory itself. It is in view of not

recognising an absolute right to the state administering the territory that there

should be an addition. These powers relating to facilities and assistance should

not be within the exclusive jurisdiction of the state administering the territory.
There should be some control on the state by the Security Council because these

facilities and assistance can only be decided on by the territory itself or its

population it does amount to the exercise of some administrative authority in

the territory and this administrative authority can only be exercised by the state

administering the territory.
"
Volunteer forces

"
is quite understandable by

itself because no forces can be taken by compulsory service. That would result

from the word "
volunteer." But these facilities and assistance by the govern-

ment can only be decided by the state which exercises administration in the trust

territory. In order that its power shall not be absolute, I submit that there should

be added
"
under the control of the Security Council."

In reply to the Egyptian statement, the delegate for the United States made a

statement as follows :

'
I think he is bringing the Security Council in a place

which no one in this Conference has suggested that it should be in and would want
it to be in. He is bringing the Security Council in in the matter of local defence

and the maintenance of law and order within the territory, whereas it is the

function of the Security Council to maintain international peace and security and

not to get drawn into the policing job within a territory. There are three parts,
as I explained. One part is to Carry out the obligation for the Security Council

and that is
definitely under the Security Council now. The second part is for

local defence and that does not come under the Security Council and should not

come under it. The third part is the law and order within the territory, the

policing function, and that should not be the job of the Security Council, but in all

of these things it is all supervised by either one or the other of the bodies of our

Organisation. It is either under the Security Council if it affects international

peace and security or under the Assembly if it is a matter that affects the territory
and properly comes under the Assembly or "under the Trusteeship Council acting
for the Assembly. One or the other of those three bodies is always supervising
and there is no gap in between. This amendment would tend to make it only the

Security Council that would come in and take away part of the jurisdiction of the

Assembly and a part of the jurisdiction of the Trusteeship Council, which I do not

feel it is wise to do, and I think that the way it is worded here with the obligations

for international peace and security under the Security Council and the other

two left as described in 10 (paragraph 10 of the Working Paper) for the General

Assembly and the Trusteeship Council. I really believe it is the wisest division

of supervision and authority and we should not take that power away from the

Assembly and the Trusteeship Council and give it to the Security Council.' The

proposed Egyptian amendment was defeated. (Doc. A/C. 4/40. p. 4 ff.)
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and security may make use of volunteer forces, facilities, and

assistance from the trust territory not only in carrying out the

obligations towards the Security Council, but also
'

for local defence

and the maintenance of law and order within the trust territory.'
It may be doubted that

*

maintenance of law and order within the

trust territory
'

is essentially connected with the maintenance of
'

international
*

peace and security, and that to maintain law and order

within the trust territory, not only the use of voluntary forces but also

the use of
'

facilities and assistance,' provided for in Article 43

relating to a military action of the Organisation, is necessary. The

probable meaning of the last sentence of Article 84 is that the adminis-

tering authority
'

shall
' make use only of voluntary forces from the

trust territory, and shall make use of these forces and of facilities and

assistance from the trust territory only for the purpose of
fulfilling

its obligations towards the Security Council under Article 43, or for

the purpose of local defence and the maintenance of law and order

within the trust territory. The words
*

for local defence
'

seem to

mean that the use of volunteer forces, etc., referred to in this Article,

on the part of the administering authority for the defence of the

metropolitan territory (except in fulfilment of obligations towards the

Security Council) is prohibited. That is to say that, if the trusteeship

agreement does not contain this restriction, it must not be approved

by the Organisation.

Article 84 of the Charter constitutes a remarkable difference as

compared with Article 22 of the Covenant which stipulated in

paragraph (relating to so-called B Mandates) that the mandated

territory shall be administered under conditions which will guarantee,

among others,
*

the prevention of the establishment of fortifications

or military and naval bases and of military training of the natives for

other than police purposes and the defence of the territory.
'

Neither

Article 84 nor any other Article of the Charter prohibits establishment

of fortifications or military and naval bases, or stationing and employing
of military forces, recruited from the metropolitan area of the adminis-

tering authority, on the trust territory ; the duty of the administering

authority stipulated in Article 84,
'

to ensure that the trust territory
shall play its part in the maintenance of international peace and

security
'

at least implies this
possibility; and this possibility

is not

restricted by the provision of Article 84 that
'

the administering

authority may make use of volunteer forces, facilities, and assistance

from the trust territory in carrying out the obligations towards the

Security Council,' in
strategic areas. Such restriction could be

assumed only if the phrase
*

in carrying out the obligations
towards

the Security Council
'

were interpreted to refer to obligations of the

administering authority of a
strategic area which, as pointed out, is

not in conformity with the intention of the Charter. Nothing in the

Charter prevents the administering authority from using and training
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native military forces if voluntary not only for internal purposes of

the trust territory but also in the service of collective security. That
means that trusteeship agreements stipulating these powers of the

administering authority or not excluding them whether with respect
to strategic

or non-strategic areas may be approved by the Organisa-
tion in conformity with the Charter. 8

* As a matter of fact, all trusteeship agreements approved by the Organisation
contain such provisions. Thus, for instance, Article j of the trusteeship agree-
ments concerning British Togoland, British Cameroons, Tanganyika provides:
'

the Administering Authority . . . shall be entitled to establish naval, military ami

air bases, to erect fortifications, to station and employ his own forces in the

Territory and to take all such other measures as are, in his opinion, necessary for

the defence of the territory and for ensuring that it plays its part in the maintenance

of international peace and security.' Other trusteeship agreements contain similar

provisions. The agreements concerning New Guinea and Nauru contain in Article 7

a general clause :

'

The Administering Authority may take all measures in the

Territory which it considers desirable to provide for the defence of the Territory
and for maintenance of international peace and security.'

At the 23rd meeting of the Fourth Committee the delegate of the Soviet Union
advocated the view that according to Article 83 of the Charter, the establishment

of military, naval and air bases, is permissible only on trust territories designated
as

strategic areas, and consequently only with the approval of the Security Council.

He stated: 'Articles 76 and 84 of the Charter provided for the participation of the

Trust Territories in the maintenance of international peace and security. But

the use of the territories for that purpose was limited by the provision of Article 84

concerning
"
volunteer

"
forces, facilities and assistance and by the reference in

that Article to the obligations toward the Security Council undertaken by the

administering authority. If bases should be required for purposes other than those

stated in Article 84, the administering authorities could take advantage of Articles 82

and 83 of the Charter. If the administering Powers were to build fortifications

in the Trust Territories they would transform them into strategic areas which

should be put under the control of the Security Council. This was necessary,

moreover, in order to avoid the use of the Trust Territories for military puqjoscs
to

satisfy
narrow national interests in contradiction with the aims stated in the

Charter of the United Nations. That misuse of the Trust Territories would create

a situation worse than that existing under the mandates system, which did not

permit fortification of mandated territories.' (Summary Record of Meetings of

Fourth Committee, November i-December 12, 1946, p. 140). At the 6?nd

meeting of the General Assembly he declared :

'

if conditions require the establish-

ment of military bases and the maintenance of the armed forces ofthe Administering
Authorities in the Trust Territories, then v e will have the situation provided for

in Articles 82 and 83 because the erection of fortifications and the establishment of

military bases in trust territories by the Administering Authority will thus trans-

form these territories into strategic regions.' (Official Records of the Second

Part of the First Session of the General Assembly, Plenary Meetings, p. 1279.)

This view presupposes that the phrase
'

in carrying out their obligations
towards

the Security Council
'

in Article 84 refers to the obligations of the administering

authority of a strategic trust territory, and that the establishment of military bases,

fortifications and the like in a trust territory is possible only under Article 84 in

carrying out the obligations of an administering authority of a strategic trust terri-

tory. The first mentioned assumption has the consequence that all trust territories

are to be established as strategic areas; the second is possible only if the establish-

ment of military bases, fortifications and the like in the trust territory falls within

the meaning of making use of facilities and assistance from the trust territory.
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Article 87, clause (t), in authorising the General Assembly and,

under its authority, the Trusteeship Council to accept petitions and

examine them, stipulates the obligation of the administering authority
not to prevent petitions addressed by the inhabitants of the trust

territories directly to the Organisation, and to forward such petitions
if submitted to the administering authority. Rule 8*3 of the Rules of

Procedure for the Trusteeship Council provides in this respect :

Written petitions submitted to the Administering Authority
for transmission shall be communicated promptly to the

Secretary-General, with or without comments by the Adminis-

tering Authority, at its discretion, or with an indication that

such comments will follow in due course.

Article 87, clause (c), in authorising the General Assembly to

provide for periodic visits, stipulates the corresponding obligation of

the administering authority to permit such visits. The provisions of

Article 87 refer only to non-strategic trust territories. But nothing
in the Charterprevents insertinginto trusteeship agreements concerning

strategic areas a rule providing for periodic visits.

Article 84 of the Charter constitutes a limitation of the powers of the administering

authority in so far as the latter, in
fulfilling

its obligations as a Member of the

United Nations towards the Security Council under Article 43, and for the purposes
of the defence of the territory and the maintenance of order in it, is not permitted
to impose upon the inhabitants of the trust territory compulsory military service.

Article 84 does not refer to the establishment of fortifications, military, naval, or

air bases, nor to the use of other than native forces in the trust territory. The

delegate of Belgium correctly stated :

'

While Article 84 implied that

administering authorities had no right to impose conscription on the populations
of trust territories, it did not limit the measures which administering states might
take for their own security.' (Summary Records of Meetings of Fourth

Committee, November i December 12, 1946, p. 143.) At the nth meeting of

Sub-Committee i of the Fourth Committee the representative of Belgium stated

that the Charter
'

did not attempt to ensure demilitarization of the Trust Territories,

as had been the case under the Mandates System.
'

(Summary Records of Meetings
of Sub-Committee i, November 15 December 10, 1946, p. 73.) Nothing in the

Charter allows to differentiate between strategic and non-strategic areas in this

respect. At the i oth meeting of Sub-Committee i during the discussion of the

draft trusteeship agreement for Western Samoa, the representative of New Zealand

stated :

' The concept of strategic areas had not been adopted in order to give to the

Administering Authorities the powers necessary for defence of the Trust Territories.

That right was inherent and was provided also in Article 84. The idea of strategic
areas was intended to permit the Great Powers, who enjoyed the right of veto in

the Security Council, to ensure that there would be no unnecessary interference in

Territories where such interference could not be tolerated. Such a restriction

on full supervision was not required in Western Samoa' (p. 69). It is certainly
true that the veto right of the permanent members of the Security Council has the

actual effect of
restricting any function of this organ and consequently also the

supervision of the administration of trust territories. But it is doubtful whether
the anticipation of this effect led to the provision of Articles 32 and 83 of the

Charter
establishing the jurisdiction of the Security Council for strategic areas.
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Article 88 stipulates the obligations of the administering
authorities of non-strategic trust territories to

* make an annual report
to tie General Assembly

'

upon the basis of the questionnaire
formulated by the Trusteeship Council. In this respect the Rules of

Procedure for the Trusteeship Council provide, in Rule 72, para-

graph i :

The annual report of an Administering Authority prepared
on the basis of the questionnaire formulated by the Trusteeship
Council shall be submitted to the Secretary-General within

four months from the termination of the year to which it refers
;

and in Rule 73 :

The Administering Authorities shall furnish to the

Secretary-General four hundred copies of each report for a

TrHist Territory. Copies of each such report shall at the same
time be sent directly by the Administering Authority to the

members of the Trusteeship Council as a means of expediting
the work of the Council.

These provisions are not quite in conformity with Article 88 of the

Charter which obligates the administering authorities to make the

annual reports to the General Assembly, not to the Secretary-General
or to the members of the Trusteeship Council.

Apart from Article 76, setting forth the basic objectives, the

Charter does not stipulate specific obligations of the administering
authorities in strategic areas. In this respect only the trusteeship

agreements may or may not establish appropriate provisions .

(g) Differences between
Strategic

and Non-Strategic Trust Territories

What is the difference between a trust territory which has, and a trust

territory which has not the character of a strategic area with respect
to the functions of the Organisation and the obligations of the

administering authority? The differences which the Charter itself

makes in this respect are :

1 . Whereas the supervision of the administration of non-strategic
areas is according to Article 8$ within the competence of the General

Assembly, the supervision of the administration of strategic
areas is

according to Article 83 within the competence of the Security
Council. Consequently, if the state administering a strategic trust

territory is a permanent member of the Security Council, it can, by-

exercising its veto right, prevent any decision of the Council to be

taken in its capacity as
supervising authority.

2 . Whereas in non-strategic areas the assistance of the Trusteeship
Council is obligatory in the performance of all functions of the

Organisation, its assistance in strategic areas is obligatory only in the

performance of the functions relating to
political, economic, social,
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and educational matters, and only without prejudice to security
considerations (Article 83, paragraph 3). In case Article 83,

paragraph 3, is interpreted to mean that on the ground of security
considerations not only the assistance of the Trusteeship Council may
be eliminated but also the functions of the Organisation referred to

in this paragraph be restricted or not conferred at all on the Organisa-

tion, the administration of strategic areas differs from that of non-

strategic areas also in that no such restriction of the functions of the

Organisation is admissable in non-strategic areas.

3 . Only in relation to non-strategic areas the competence of the

Organisation to take the measures determined in Article 87, clauses (a)
to

(</)
is obligatory.

4. Only the administering authorities of non-strategic areas must
be obliged by the trusteeship agreements to permit petitions of the

inhabitants and periodic visits by organs ofthe Organisation and to make
annual reports (Articles 87, 88).

Since (apart from recommendations made by the General Assembly
under Article 10) th actions determined in Article 87, clauses (a)

to (d) are the only means provided in the Charter by which the

Organisation can carry out its function of supervision, the decisive

difference between strategic and non-strategic areas consists in that

no effective supervision of the former is obligatory. It may be

established by the trusteeship agreements, conferring upon the

Security Council the powers which the Assembly has under Articles 87
and 88

;

4 but a trusteeship agreement which does not establish

supervision to be carried out by the means provided in Articles 87
and 88

, may be approved by the Security Council in conformity with

the Charter. . In this case the realisation of the basic objectives of the

trusteeship system, though also applicable to strategic areas, depends
on the good will of the administering authority.

5

4 Cf. supra, pp. 616, 62$.

5 At the 23rd meeting of the Fourth Committee the delegate of Beglium declared:
'

The only difference between strategic areas and ordinary trust territories was
that the administering authorities would be bound by a simple majority or a two-

thirds majority of the General Assembly. The acquiescence of the administering
authorities would be required for all decisions concerning strategic areas.'

(Journal of the United Nations, No. 60 : Suppl. fao. 4-A/C. 4/8 1
, p. 96). This

statement is not very clear. If it means that within the trusteeship system laid

down in Chapters XII and Xin of the Charter the administering authority of a

non-stratfcgic area is bound by decisions of the General Assembly whereas the

administering authority of a strategic area is not bound by decisions of the Security

Council, it has no basis in the Charter. The Assembly as well as the Council is

competent to exercise supervision of the administration of trust territories only
on the basis of the respective trusteeship agreements, and that means, with the

acquiescence of the administering authority in its capacity as contracting party to

the agreement. The Charter does not provide for decisions of the General

Assembly binding upon the administering authority without or against its will.

All actions taken under Article 87 are to DC taken
'

in conformity with the terms
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(ft) The Organisation as Administering Authority

According to the express provision of Article 81, the trusteeship

agreement may designate the Organisation itself as
'

the authority
which will exercise the administration of the trust territory.' But in

this case most of the other provisions of the trusteeship system are

hardly applicable. For the essential element of the system is the

supervision of the administration of the trust territory by the

Organisation. If the Organisation itself is the administering authority,
no supervision in the true sense of the term is possible. It would be

meaningless to impose upon the Organisation to make reports to the

Organisation and to confer upon the Organisation the right to make

periodic visits to the trust territory administered by the same

Organisation, even if the organ of the United Nations vested with

the exercise of the administration would be not identical with the

organ to which the reports are to be made and which has the right to

make the visits at times determined by an agreement concluded by the

Organisation with itself. The application of Article 84 is more than

problematical, for the Organisation can not have
*

the obligations
towards the Security Council

'

referred to in this Article. If the

Organisation itself is the administering authority, the designation of

the trust territory as
strategic area is out of the question, since the

difference between strategic and non-strategic territories consists in

the different degree of supervision and in this case no true supervision
can take place . If the Organisation itself is the administering authority
and at the same time the territorial sovereign, the objective cannot be,

as Article 76 (b) provides, self-government or independence, but only

independence. For when the objective is achieved the status of

trusteeship is to be terminated, and if the Organisation is the

administering authority, this status cannot be terminated by granting

self-government to the territory, since the Organisation is not

authorised by the Charter to exercise sovereignty over a territory
which has not the

legal status of a trust territory.

If an agreement is to be made by which *he Organisation itself is

to be designated as administering authority the question arises which

organ ofthe United Nations is competent to
*

approve
'

this agreement ;

and in this case approval by the Organisation evidently means conclusion,

on the part of the Organisation, of the trusteeship agreement with the

state (or states) competent to dispose of the territory. Since the

distinction between
strategic

and non-strategic areas is not applicable
and the Charter does not contain a provision for this case, any organ

competent under the Charter to deal with trusteeship matters may be

of the trusteeship agreements.
'

But a trusteeship agreement may confer upon the

General Assembly, as well as on the Security Council the power to adopt, by a

unilateral act, decisions binding upon the administering authority. As to the

competence of the General Assembly in trusteeship matters under Article 10,

cf. supra, pp. 622 ff.
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considered as entitled to conclude this agreement. But it may also

be argued that if the agreement does not designate the territory as a

strategic area Article 8^ is applicable and hence the General Assembly
is competent to

'

approve
'

such agreement.

If in an agreement entered into under Article 81 a territory is

placed under the direct administration of the Organisation, the legal

status of this territory is quite different from that of a trust territory
administered by a state under the supervision of the United Nations

;

and the agreement concerned must contain provisions different from

those of a normal trusteeship agreement. Since the Charter itself

contains no provision referring to the case of direct administration by
the Organisation, especially no provision determining the organ of the

United Nations competent to exercise the administration of the

territory, the agreement by which the territory is placed under the

administration of the Organisation must determine this organ. This

organ may be the General Assembly, the Security Council, or the

Trusteeship Council, authorised by the General Assembly. Since

neither of them is fit for administration purposes, a special organ may
be established by the General Assembly under Article 22 or by the

Security Council under Article 29. An ordinary trusteeship agree-
ment restricts itself to stipulate the obligations of the administering

authority and the functions of the supervising Organisation. But an

agreement by which the Organisation is designated as administering

authority may contain the constitution organising the
legislative,

administrative and judicial powers to be exercised in this territory.
But it is possible and even advisable to organise the administration of

the territory by a unilateral act of the United Nations, e.g., by a

decision of the General Assembly or the Security Council This is

legally possible because the Charter confers in Article 81 upon the

Organisation the power to administer a territory. This power
implies the competence of the Organisation to organise the adminis-

tration of |this territory by decisions of the organs concerned. The

advantage of this way of organising the administration of the

territory is that the establishment as well as changes of the

constitution are independent from the consent of the state

(or states) placing the territory under the administration of

the United Nations. The only provisions of the trusteeship system
as laid down in the Charter, which the trusteeship agreement

designating the Organisation itself as administering authority must

contain, are the provisions of Article 76 setting forth the basic

objectives of the trusteeship system, especially the provisions of

clauses
(fc) and (cf). The United Nations must assume in relation to

the state (or states) placing the territory under the trusteeship
administration of the Organisation the obligations to promote in

accordance with clause
(fc) the progressive development of the

inhabitants of the trust territory towards self-government or
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independence and to ensure equal treatment for all Members of the

United Nations and their nationals in accordance with clause (J).

It is due to these obligations that the direct administration of a

territory by the Organisation under Article 81 in spite of all

differences as compared with the administration under the supervision
of the Organisation is still a trusteeship.

6

The question may arise whether a stateless territory can be placed
under the trusteeship system. Since no state is competent to dispose
of such territory, the further question arises whether the United

Nations is competent to establish a trusteeship over such a territory

by a unilateral act, designating itself as administering authority. The
Charter does not confer upon the Organisation such power, although
direct administration by the Organisation might be particularly
advisable in case of a territory which for some reason or other is not

yet, or no more, under the effective control of a government in the

sense of international law. 7

B. Alteration and Termination of the Trusteeship Status

Article 79 provides that any
'

alteration or amendment
'

of the

terms of trusteeship shall be agreed upon by
*

the states directly
concerned

'

and shall be approved by the Organisation. Since,

6 The draft trusteeship agreement for Palestine (Cf. supra, p. $92) contained in it*

preamble the provisions according to which it should be approved by the General

Assembly. Article 2 provided :

'

The United Nations, acting through the Trustee-

ship Council, is hereby designated as the Administering Authority.' But the

administration would have been exercised by a Governor General to be appointed

by the Trusteeship Council ^Article u). It is doubtful whether the General

Assembly can transfer its power to establish subsidiary organs under Article 22

to the Trusteeship Council upon which the Charter does not confer such power.
The draft agreement contained a complete constitution for Palestine ;

but also the

provision :

'

The Administering Authority undertakes to administer Palestine in

such a manner as to achieve the basic objectives of the international trusteeship

system laid down in Article 76 of the Charter.' (Article 4, paragraph i). Article

42 of the draft agreement stipulated :

'

i . The Governor General shall collaborate

fully with the General Assembly of the United Nations and the Trusteeship Council

in the discharge of all their functions as defined in Article 87 of the Charter of the

United Nations, and to facilitate any periodic visits to Palestine which they may
deem necessary. 2. The Governor General shall make to the Trusteeship Council

of the United Nations an annual report on the basis of a questionnaire drawn up by
the Trusteeship Council in accordance with Article 88 of the Charter of the United

Nations . . .

' What could be the use of visits of the Trusteeship Council to a

territory administered by this Council? Reports of the Governor General,

acting as organ of the Trusteeship Council to this Council, are not the reports

provided for by Article 88 ; the latter are reports of a government to an interna-

tional organisation as its supervisory authority. The former are internal admini-

strative measures.
7 At the moment the government of the United Kingdom withdrew from Palestine,

this
territory was in a

legal
status of statelessness until the new state of Israel was

established and recognised by other states. That part of Palestine which is not

under the control of the new government legally
will be a stateless territory

until a recognised government will be established there.
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legally, any amendment is an alteration and an alteration an amendment
the connotation of the latter term: improvement, constitutes a

subjective value judgment without relevance one of the two words
is superfluous. Articles 83 and 8$ provide that the approval of an

alteration of the terms of trusteeship shall be within the competence
of the Security Council and the General Assembly respectively'.
Under general international law the terms of a treaty can be altered

only with the consent of all contracting parties, unless the text of the

treaty provides for another way to alter its terms. Is the Organisation
authorised by the Charter to approve a trusteeship agreement which
contains the provision that alteration of its terms requires only the

consent of some of the states which, as
'

states directly concerned,
'

participated in the conclusion of the trusteeship agreement (provided
that not only the state designated as administering authority partici-

pated in the conclusion), or a provision that the Organisation, through
its competent organ, may modify the terms of trusteeship unilaterally
at its discretion ? The answer to this question depends on the

meaning of the words of Article 79 :

' The terms of trusteeship for

each territory . . . including any alteration or amendment, shall be

agreed upon . . . and shall be approved . . .

'

These words may
mean that the terms of the trusteeship agreements must include

provisions concerning alteration and that these terms including the

provisions concerning alteration after having been agreed upon by
the states directly concerned shall be approved by the Organisation.
As to the content of these provisions regarding alteration, Article 79

says nothing. The Organisation may approve without violating the

Charter any such provision, even a provision conferring upon the

states directly concerned the power to alter the terms of trusteeship
without the consent of the Organisation. But the wording of

Articles 83 and S$ concerning alteration or amendment is different

from that of Article 79. The latter reads :

' The terms of trusteeship
. . . including any alteration or amendment shall be agreed upon by
the states directly concerned, . . . and shall be approved . . .

'

Articles 83 and 85 speak of
'

approval of the terms of the trusteeship

agreements and of their alteration or amendment . . . That is to

say, Articles 83 and 85 provide that the Security Council and the

General Assembly shall approve the terms of the trusteeship agreements
and their alterations or amendment. Hence the Organisation must

not approve a trusteeship agreement which excludes the approval of

the alteration of the agreement by the Organisation. But it may
approve a trusteeship agreement which confers upon the Organisation

exclusively the right to alter the terms of the trusteeship. However,
Article 79 may. also be interpreted to mean that not only the terms of

trusteeship but also any alteration of these terms must be agreed upon
by the states directly concerned and be approved by the Organisation.
This interpretation may be confirmed by the wording of Articles 83
and &$ which provide for

'

approval
'

of the alteration or amendment
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of the terms of the trusteeship agreements ;
and such alteration or

amendment can be
'

approved
'

by the Organisation only if it has been

suggested by the states directly concerned. This interpretation has

the strange effect that a trusteeship agreement which confers the right
to alter its terms exclusively on the Organisation, must not be approved

by the latter
;
which is not in conformity with the principle that the

provisions of the Charter concerning the trusteeship powers of the

Organisation constitute only a minimum of competence which must

be conferred upon the Organisation by the trusteeship agreements.
If the states directly concerned in their capacity as contracting parties,
or if the administering authority as the only state directly concerned

in its capacity as contracting party, are willing to confer upon the

Organisation the power to alter the terms of the trusteeship agreement

by a unilateral act, there is too reason why the Organisation should not

be allowed to approve it. Hence a more reasonable interpretation
of Articles 79, 83 and 8$, is that the consent of the states directly
concerned to alteration or amendment of the terms of trusteeship

(in addition to the approval by the Organisation) may or may not be

stipulated by the trusteeship agreement.
8 Are the states, which, as

states directly concerned, have to conclude the trusteeship agreement,
identical with those which have to consent to its alteration? As

pointed out, this question may be answered in the affirmative or in

the negative.
9 If Article 79 is interpreted to mean that the states

which are considered to be directly concerned in the conclusion of

the trusteeship agreement are not necessarily identical with those

directly concerned in its alteration, then it depends finally upon the

Organisation to decide which states, in addition to those determined

* The Soviet delegation proposed to insert into the text of the trusteeship agreements
the provision that the agreement

'

shall remain in force for a period of . . . years
and thereafter shall be reviewed and modified according to the degree of attainment

of the purposes set forth in Article 76 of the Charter of the United Nations.'

(Doc. A/2$8, p. 3.) If a periodic revision of the trusteeship agreement is to be

effected by an agreement between the Organisation and the states directly concerned,
the provision concerning such periodic revision has little value, since such revision

depends on the consent of these states. It is effective only if the revision is to

be brought about by a unilateral act of the Organisation. It seems that this was

the intention of the Soviet proposition. For the delegate of Belgium observed
'

that the U.S.S.R. proposal, in contradiction to Article 79 of the Charter, pro-
vided for the obligatory revision of the trusteeship agreements, without the

approval of the mandatory States.' (Summary Records of Meetings of Fourth

Committee, November r-December 12, 1946, p. 146.) The statement that it

is contrary to Article 79 to confer in a trusteeship agreement, upon the Organisation
the power to revise, by a unilateral act, the terms of the agreement is not the only

possible interpretation of the Articles concerned. The Organisation could

according to another interpretation approve such a provision without violating
the Charter. Only a provision to the effect that a revision of the trusteeship agree-
ment may be made without the approval of the Organisation is at any rate

incompatible with Article 83 and 85.

* Cf. supra, pp. 582 ff.

22
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by general international law and the terms of the trusteeship agreement,,
have to participate in the alteration, by making its approval dependent
on the consent of these states to the alteration. In any case, no

trusteeship agreement must be approved which deprives the Organisa-
tion of its right to approve any alteration of its terms. *

1 All trusteeship agreements approved by the Organisation except the agreements
for New Guinea and Nauru, contain provisions concerning alteration or amendment
of the terms of the agreement. If Article 79 is interpreted to mean that the

trusteeship agreements shall contain provisions concerning alteration or amend-

ment of the terms of trusteeship, the approval of an agreement which does not

contain such a provision is not constitutional. If there is no such provision in the

text of the agreement, alteration (or amendment) is possible with the consent of

all contracting parties to the agreement, including the Organisation.
The provisions contained in the trusteeship agreements (except those contained

in the agreement concerning the former Japanese mandated islands) are a mere
reference to the provisions of the Charter concerning alteration or amendment

(Articles 79, 83, 8$ the trusteeship agreement concerning Western Samoa refers

only to Article 79). Article is of 'the trusteeship agreement concerning the

former Japanese mandated islands reads as follows:
' TKa terms of the present

agreement shall not be altered, amended or terminated without the consent of the

administering authority.' This is not a satisfactory formulation. Article ij of

the agreement does not provide for the consent of the Organisation to alteration,

amendment, and termination of the trusteeship status, probably because it pre-

supposed it as self-evident that the provision of Article 83, paragraph i,of the

Charter according to which the Security Council has the power to approve alteration

or amendment of the terms of trusteeship agreements relating to strategic areas,,

applies. The delegate of the United States expressly stated at the r 1 6th meeting
of the Security Council that Article i $ of the draft agreement did not attempt to

define the responsibilities of the Security Council in respect to the alterations

since they were already defined in the Charter. (Official Records of the Security

Council, 2nd Year, No. 23, p. 476.) But if a trusteeship agreement contains a

provision concerning alteration or amendment at all, this provision should deter-

mine the complete procedure for alteration or amendment. As a matter of fact,

the delegate of the United States declared to be willing to accept the following
text of Article i j:

'

The- terms of the present agreement shall not be altered,

amended or terminated, except by agreement of the administering authority and

the Security Council.' (Ibid.) This formulation was more correct than the one

finally accepted. The delegate of the Soviet Union suggested the following text :

' The terms of the present agreement may be altered, supplemented or terminated

by decision of the Security Council.' (Ibid., No. 20, p. 41 .)
The delegate of

the United States refused to accept this suggestion as incompatible with the

Charter. He interpreted Article 79 of the Charter to mean that alteration or

amendment of the terms of trusteeship require the consent of all the contracting^

parties. In the course of the discussion he made the statement:
' We cannot

grant to the Security Council powers that the Charter does npt grant.' (Ibid.,

No. 23, p. 47 j.) This statement is certainly not correct; it constitutes too far-

going a generalisation. The provisions ofthe Charter concerning the powers of the

Organisation within the trusteeship system constitute, as pointed out, the minimum
of competence that must be recognised in the trusteeship agreements in order to

be approved. As a matter of fact, the agreement concerning the former Japanese
mandated islands grants to the Organisation powers that the Charter does not grant.
At the 1 1 3th meeting of the Security Council the delegate of the United States

stated : "... the United States draft agreement goes beyond the requirements of

the Charter in strategic areas. It provides that Articles 87 and 88, relating to
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A special alteration of the terms of trusteeship is the designation
of another administering authority. If the trusteeship agreement
does not confer upon the Organisation the power to replace the

administering authority designated in that agreement, by a unilateral

act and it is doubtful whether such a provision is in conformity with

the Charter a change of the administering authority is possible drily

by an agreement of the Organisation and the states which are entitled

to participate in an alteration of the terms of trusteeship; among
which there will probably always be the actual administering

authority. It stands to reason that the state which shall replace the

latter cannot be designated without its consent.

The Charter contains no express provision concerning the

termination of the status of trusteeship. But Article 76, clause (b),

may be interpreted to refer indirectly to it. If it is a basic objective
of the trusteeship system to promote the development of the inhabi-

tants ofthe trust territories
'

towards self-government or independence,
'

the status of trusteeship must terminate as soon as the people of the

trust territory has reached the political status of self-government or

independence. No other interpretation seems to be possible, at

least in case the trust territory obtains
'

independence.' For this

legal status is incompatible with that of trusteeship. However, a

termination of the status of trusteeship is legally
not possible against

the will of the administering authority.
2 If termination of the trustee-

ship status is considered to be an alteration of the terms of trusteeship,

any termination requires also the approval of the Organisation, even

in case the status of trusteeship is to be terminated by granting

independence to the people of the trust territory. If termination is

not considered to fall within
'

alteration
'

of the terms of trusteeship,
the situation is different according to whether the trusteeship

agreement does, or does not, contain provisions concerning the

termination of the trusteeship status. As to the first case, the

question arises what provisions of a trusteeship agreement concerning

reports, petitions, visits and questionnaires in non-strategic trusteeship areas,

shall be applicable to the whole of this trust territory . . .

'

(Ibid., No. 2o, p. 41 2).

The delegate of Belgium rejected the Soviet Russian proposal for the following
reason:

' One of the least contested principles of international law is that an

agreement cannot be modified without the consent of the contracting parties.

The Administering Authority is a party to the Trusteeship Agreement. Its consent

is thus required for any modification or amendment of such an agreement or for

its termination.' (Ibid., No. 31, pp. 671.) But this rule applies only if the in-

ternational agreement does not provide another way for its alteration.

1 At the i4th meeting of Committee H/4 at the San Francisco Conference (U.N.C.I.O.
Doc. 101 8, 11/4/38, p. 5) the delegate for Egypt suggested to insert into the Charter

the principle
'

That in all trust territories, within its competence, the General

Assembly shall have the power to terminate the status of trusteeship, and declare

the
territory to be fit for full independence, either at the instance of the Administer-

ing Authority, or upon the recommendation of any member of the Assembly.'
He later withdrew his motion.

K. 42
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termination of the trusteeship status may be or must not be approved

by the Organisation. It may be argued: Since the states entitled to

place a territory under trusteeship are not obliged to do so, a provision

by which trusteeship is established only for a limited period of time

by fixing a certain date for its end, or by establishing a resolutive

condition, or by stipulating the right of withdrawal from the trustee-

ship system by notice at least on the part of the states, or state, directly

concerned, seems not to be incompatible with the Charter, hi this

case the status oftrusteeship terminates automatically or by withdrawal,

and even before, the objective referred to in Article 76 (b) has been

reached. But the interpretation is not excluded that in view of the

objective to promote the development of the people of the trust

territory towards self-government or independence, an objective
which has to be recognised in the trusteeship agreements, the

Organisation must not approve an agreement which provides for a

termination of the trusteeship status before this objective is achieved.

The trusteeship agreement may or may not contain provisions

concerning the termination of the trusteeship status by granting the

people of the trust territory self-government or independence. If

there is such express provision in the agreement, the trusteeship status

terminates in conformity with this provision. Even if there is in the

agreement no provision concerning termination by achievement of the

objectives, or no provision concerning termination at all, it may be

argued that the achievement of the objectives referred to in

Article 76 (b) terminates the binding force of the trusteeship agreement,
since this is the meaning of the provision of this Article and conse-

quently also of the trusteeship agreement. But the question whether

the objectives have actually been achieved in a concrete case cannot

be decided unilaterally by the administering authority. An agreement
of the latter and the Organisation in its capacity as supervising

authority is necessary. Hence also in this case termination of the

trusteeship status requires the approval of the Organisation.
8

3 The trusteeship agreements approved by the General Assembly do not contain

express provisions concerning the termination of the status of trusteeship. The
Fourth Committee adopted the' above mentioned proposal of the delegation of the

Soviet Union to insert into each agreement the provision that the agreement
'
shall remain in force for a period of ten years and thereafter shall be reviewed

and modified according to the degree of attainment of the purposes set forth in

Article 76 of the Charter of the United Nations.' (Doc. A/I 58, p. 3; Journal
of the United Nations, No. 60 : Suppl. No. 4-A/C. 4/8 1

, p. 99 f.) The states

which submitted the draft agreements to the Assembly declared this proposal as

not acceptable (Doc. A/2$8, p. 4). At the 23rd meeting of the Fourth Committee
the delegate of France declared that he considered the decision of the Committee
to approve the Soviet proposal

'

contrary to the Charter' (Journal of the United

Nations, No. 60 : Suppl. No. 4-A/C. 4/8 1 , p. i oo). If thismeant that the General

Assembly would violate the Charter in .approving a trusteeship agreement contain-

ing the proposed clause, the statement has no basis in the Charter. During the

discussion of the Fourth Committee the
delegation of India stated that it

'

regarded
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Withdrawal or expulsion from the Organisation of the state which
exercises the function of administering authority has not the effect

of terminating the status of trusteeship. For membership is not an
essential condition for the exercise of this function. Under Article 8 1

non-members may become the administering authority of a trust

territory. Hence a state which has lost its membership remains

under the obligations of the trusteeship agreement to which it is a

contracting party in its capacity as administering authority, except for

the obligation established by Article 84. For as a non-member state

it has no obligation towards the Security Council under Article 43 of

the Charter, and it is within this obligation that the
*

duty of the

administering authority to ensure that the trust territory shall play its

part in the maintenance of international peace and security
'

is to be
fulfilled.*

as fundamental and essential for the speedy attainment of independence by the

people of the trust territories that there should be an appropriate time limit for

independence set out in each of the agreements.' (Doc. A/2j8, p, 24.)
The only trusteeship agreement that contains an express provision concerning

termination of the trusteeship status is the agreement for the former Japanese
mandated islands, approved by the Security Council, which in the above quited
Article i j, provides that the terms of the agreement shall not terminate

'

without

the consent of the administering authority.' Cf. supra, p. 656.
4 At the i4th meeting of Committee II/4 ofthe San Francisco Conference (U.N.C.I.O.
Doc. 1 01 8, 11/4/38, p. r) the delegate for Egypt suggested to insert into the

Charter the principle :

'

That whenever there is any violation of the terms of the

trusteeship arrangements by the administering authority, or when the
administering

power has ceased to be a Member of the United Nations, or has been suspended
from membership, the Organisation shall take the necessary steps for the transfer

of the territory under trusteeship to another administering authority . . .' He
later withdrew his motion.

The Report of Rapporteur of Committee II /4 of the San Francisco Conference

(U.N.C.I.O. Doc. 1 1 if, 11/4/44 (i) (a), p. 14 f.) contains as Annex C a Joint
Statement by the Delegates of the United Kingdom and the United States, con-

cerning the effect of an act of aggression commited by the administering authority
and the effect of withdrawal and expulsion of the state exercising the function of

administering authority. The statement concerning the second point runs as

follows :

'

If a State withdraws from the United Nations Organisation and continues

to hold a trust territory under the Charter, how is the Organisation to continue

to exercise its responsibilities with respect to the administration of that trust

territory ? If a State withdraws for reasons which reflect no discredit upon it,

and if it declares its willingness to continue to abide by the terms of the Trusteeship

system, although itself ceasing to be a member of the General Assembly or Trustee-

ship Council, there should be no reason for transferring the trust territory. There

is no inherent reason why the system of annual reports, petitions, periodic visits,

etc. could not continue in such circumstances and the Administering Authority
could be given the opportunity (though not compelled) to attend meetings of the

Trusteeship Council when matters affecting its Trust Territories are under

consideration. Moreover, if after ceasing to be a Member of the United Nations,

the Administering Authority committed violations of the Trust, any measures

which are provided elsewhere in the Charter against
Member States could be

invoked equally against the State in question. If, however, the State were allowed

to withdraw for other reasons, or were expelled, and did not voluntarily content

42(2)
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If the clausula rebus sic stantibus is considered to be a rule of positive
international law, it applies also to trusteeship agreements.

The most important question is how the objective can be achieved :

to promote the development of the inhabitants of the trust territory
towards self-government or independence. Certainly by establishing
the trust territory and its population as an independent state. This is

the only way to promote the development of the inhabitants of the

trust territory towards independence.
*

Independence,' as pointed
out, does not necessarily imply self-government in the sense of a

political self-determination of the people. Since the objective is

formulated: self-government
'

or
'

independence, it is also achieved

when the trust territory is established as a sovereign state under a

constitution which has no democratic character. It is not very

likely that the Organisation will approve the termination of the

trusteeship status in such a case
;
but approval is compatible with the

Charter, which, besides, does not even make a democratic form of

government a condition for membership.
Since the objective of the trusteeship system is self-government

or independence, it is achieved also by granting the people of the trust

territory, not independence, but only self-government. That means

that the status of trusteeship may be terminated not only by placing
the trust territory under its own sovereignty, but also by leaving the

territory under die sovereignty exercised over it during the period
of trusteeship, provided that the political status of self-government is

guaranteed to the inhabitants of the trust territory. This may be done

by granting to the people of the trust territory as an organised body
a special status of self-government, or, without maintaining its

political individuality, by extending the political status of the people
of the metropolitan area to the inhabitants of the trust territory,

provided that this is a status of self-government. Although the

framers of the Charter probably had in mind only the first way in using
the term self-government, the second way is not excluded by the

to the transfer of the Trust to another authority, the resulting situation could

only be judged by the General Assembly and the Security Council on its merits

in the light of all the circumstances prevailing at the time. It is impossible to

make provision in advance for such a situation.'

At the 1 1 6th meeting of the Security Council the delegate of Syria expressed
the wish to see the following principle adopted in the Security Council :

' When
a trustee or a mandatory Power withdraws from the United Nations, or is expelled
from it, its rights to that trust or to that mandate would not persist, and the

General Assembly of the United Nations should be free to deprive it of that right
for as long as it is not a Member.' (Official Records of the Security Council,

2nd Year, No. 23, p. 470.) On the basis of the present Charter this principle
could apply only if inserted into the text of the trusteeship agreement and approved

by the Organisation. To former mandated territories, not placed under trustee-

ship, only Chapter XI applies in so far as the territory concerned is a
'
non-self-

governing territory
'

and only as long as the former mandatory power is a Member
of die United Nations.
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wording of Article 76 (fc). Whether it does or does not imply

incorporation of the trust territory in the territory of the adminis-

tering authority, depends on whether the administering authority is

or is not the sovereign over the trust territory. If it is the sovereign,
no such incorporation of the trust territory is

legally possible, since

the trust territory is already part of the territory of the administering

authority. If the administering authority is not the territorial

sovereign, incorporation of the trust territory by granting its people
the status ofself-government under the sovereignty of the administering

authority is possible only with the consent of the territorial sovereign.
This may be the Organisation or another state

'

directly concerned,'
and as such contracting party to the trusteeship agreement.

The objective of Article 76 (t) may be achieved also by placing,
or leaving, the trust territory under the sovereignty of a state other

than the administering authority on the condition that a political status

of self-government is guaranteed to the people of the trust territory,
either by extending to it the political status of self-government that

the people of the state enjoys under whose sovereignty the trust

territory is placed or left
;

or by granting to the people of the trust

territory as a separate political body a special status of self-government
under the sovereignty of the state under whose sovereignty the

territory is placed or left. In case the Organisation is the adminis-

tering authority and at the same time the territorial sovereign, the

trusteeship status can be terminated as pointed out only by granting

independence to the territory, not by granting only self-government.
For the Organisation is not authorised by the Charter to exercise

sovereignty over a territory which has not the legal status of a trust

territory, Finally, the status of trusteeship may terminate by the fact

that the United Nations as supervising or administering authority
or the state exercising the function of administering authority, ceases

to exist. In the first case a situation would arise quite similar to that

created by the dissolution of the League of Nations, implying the

abolishment of the mandate system. The
legal

status of the trust

territories in such a situation depends on the question where the

sovereignty over the trust territory lies. In case the state which has

exercised the function of administering authority ceases to exist,

another state can be designated as administering authority only by a

new trusteeship agreement entered into by the Organisation and the

state which has or assumes sovereignty over the territory.

C. The Trusteeship Council ,

(a) Organisation and Procedure

A
striking difference between the mandate and the trusteeship system

consists in that under the Covenant (Article 22, paragraph 9) the

special organ of the system was a
'

permanent commission
'

the
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members of which were experts appointed by the Council, not

representatives of governments ;
whereas under the Charter a Council

is established composed of Member states and designated,
in Article 7

of the Charter, as a principle organ of the United Nations.

The composition of the Trusteeship Council is determined by
Article 86, which runs as follows :

1. The Trusteeship Council shall consist of the following
Members of the United Nations :

(a) those Members administering trust territories ;

(b) such of those Members mentioned by name in

Article 23 as are not administering trust territories ;
and

(c) as many other Members elected for three-year terms

by the General Assembly as may be necessary to ensure that

the total number of members of the Trusteeship Council is

equally divided between those Members of the United

Nations which administer trust territories and those which

do not.

2. Each member of the Trusteeship Council shall designate
one specially qualified person to represent it therein.

Only Members of the United Nations can be members of the

Trusteeship Council; and all Members which administer trust

territories are, under Article 86, paragraph i, clause (a), automatically
members of the Trusteeship Council. According to Article 81 at

least according to its wording not only a Member of the United

Nations but also another
*

state
*

may become the administering

authority of a trust territory, but it cannot become a member of the

Trusteeship Council.

Under Article 86, paragraph i, clauses (a) and (>), all permanent
members of the Security Council are, at the same time, members of

the Trusteeship Council; under clause (a), if they administer a trust

territory; under clause
(fc),

if they do not administer a trust territory.
The other Members of the United Nations cease to be members of the

Trusteeship Council when they lose their position as administering

authority of the trust territory ; or, in case they are elected members
of the Trusteeship Council, when their term of office expires. The

permanent members of the Security Council are permanent members
of the Trusteeship Council whether they are or are not administering

authorities, under Article 81. They are permanent members of the

Trusteeship Council, but they have no veto
right.

The third group of members (Article 86, paragraph i (c) ) are

those Members of the United Nations which are elected by the

General Assembly for a term of three years, re-election not being

precluded. Their number shall be equal to the number of the

members of this Council administering trust territories (clause (a) )
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minus the number of permanent members of the Security Council

not administering trust territories (clause (fc) ). This number is

variable. In case the number of members administering trust

territories is equal or less than the number of permanent members of

the Security Council not administering trust territories, no Member
of the United Nations can be elected a member of the Trusteeship
Council. In this case, Article 86, paragraph i, clause (c), is not

applicable, hi case the number of members administering trust

territories is less than the number of permanent members not

administering trust territories the total number of members of the

Trusteeship Council is not equally divided between those Members of

the United Nations which administer trust territories and those which
do not. The number of those which do not administer trust

territories is greater than the number of those which do. Also in

case a Member of the United Nations administering a trust territory
loses its position as a member of the Trusteeship Council for instance,

because the trust territory which it administers attains complete

independence the number of the members of the Trusteeship Council

not administering a trust territory is greater than that of the members

administering trust territories, until the term of office of one elected

member expires. If, for the reason just mentioned, a permanent
member of the Security Council ceases to be a member of the

Trusteeship Council under clause (a), but continues to be a member
of this Council under clause (6), the number of the members not

administering a trust territory surpasses even by two the number of

the members administering trust territories. In case the number of

the members administering trust territories increases during the

three-year term of the elected members, additional election has to

take place. Thus the number of members which do not administer

a trust territory in spite of the provision of Article 86, paragraph i,

clause (c), may be greater, but never can be smaller, than the number
of those which do. The administering members can have no majority.

The members of the Trusteeship Council are states represented by
individuals appointed by the competent organs of the respective states

entitled to be represented on the Trusteeship Council. Each member
is to be represented only by one person and has, under Article 89,

paragraph i, one vote. The appointment of the representative is

determined, to a certain extent, by Article 86, paragraph 2,

providing that
*
each member of the Trusteeship Council shall

designate one specially qualified person to represent it therein.'

Who has to decide the question as to whether the person is
'

specially

qualified,' that is to say, an expert in the field of the competence of the

Trusteeship Council? It is not impossible to interpret Article 86,

paragraph 2, to mean that the Trusteeship Council may refuse to

recognise a person as representative of a member for the reason that

he does not fulfil the requirements of this paragraph It is, however,
not very likely that this interpretation will be accepted by the majority
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of the Council, so that it will be upon the member itself to decide

whether a person is 'specially qualified.' Then the restriction

imposed upon the members by Article 86, paragraph 2, is
legally

not very important.

The application of Article 86, and hence the establishment of the

Trusteeship Council altogether, presupposes the coming into force of

a minimum of trusteeship agreements referred to in Chapter XII. At
its 63rd meeting the General Assembly adopted the following
resolution :

5

The General Assembly approved, on December 13, 1946,
in accordance with Article 85 of the Charter, the terms of the

Trusteeship Agreements for New Guinea, Ruanda-Urundi,
Cameroons under French administration and Togoland under

French administration, Western Samoa, Tanganyika, Cameroons

under British administration and Togoland under British

administration .

In these agreements, Australia, Belgium, France, New
Zealand and the United Kingdom have been designated as

Administering Authorities.

The conditions necessary for the constitution of the

Trusteeship Council can thus be fulfilled.

In accordance with Article 86 (a), Australia, Belgium,
France, New Zealand and the United Kingdom will be members
of the Trusteeship Council.

By application of Article 86
(fc), China, the United States of

America and the Union of Soviet Socialist Republics, being
such of the members mentioned by name in Article 2 3 of the

Charter as are not administering Trust Territories, will also

be members of the Trusteeship Council.

In accordance with Article 86 (c) it is necessary, in order

to ensure that the total number of members of the Trusteeship
Council is equally divided between those Members of the

United Nations which administer Trust Territories and those

which do not, that two members should be elected by the

General Assembly.

Therefore, The General Assembly,

1. Elects Mexico and Iraq as members of the Trusteeship
Council for a term of three years ;

2. Directs the Secretary-General to convoke the first

session of the Trusteeship Council not later than March 1 $,

1947, and to draw up and communicate to each member of the

Council the provisional agenda for that session at least thirty

days in advance of the date of the session.

* Doc. A/64/Add. i., pp. 122 f.
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When this resolution was adopted, the trusteeship agreements

concerning the former Japanese mandated islands (with the United
States as administering authority) and that concerning Nauru, with

Australia, New Zealand and the United Kingdom, as administering

authority, were not yet in force. 6
Hence, the Trusteeship Council

came into being with ten members. Five of its members were

administering authorities : Australia, Belgium, France, New Zealand,
the United Kingdom. Three of its members, namely, China, the

United States and the Soviet Union, were members, in accordance

with Article 86
(/>) of the Charter, in their capacity as permanent

members of the Security Council. The other two members were
Mexico and Iraq, elected by the General Assembly at its 63rd meeting
in accordance with Article 86 (c) of the Charter. At this meeting
the delegate of the Soviet Union declared:

'

The USSR delegation
thinks that the agreements for trusteeship of the ex-mandated

territories of Togoland, Tanganyika, Ruanda-Urundi, the Cameroons,
New Guinea and Western Samoa are in contradiction to the terms

of the Charter. ... In view of these circumstances, the USSR

delegation cannot participate in the election of members of the

Trusteeship Council.' 7 In accordance with Article 86, paragraph 2,

nine members of the Trusteeship Council designated their representa-
tives in the Council. But the Soviet Union refused to designate a

representative.
8 Hence the actual composition of the Trusteeship

Council was not in conformity with Article 86, paragraph 2
, providing :

that each member of the Trusteeship Council
'

shall
'

designate one

person to represent it therein. It may be doubted whether the

proceedings of the Trusteeship Council were legal until the Soviet

Union at the beginning of the third part of the second session of this

Council (from April 2 1 to May 4, 1 948) designated its representative in

conformity with Article 86, paragraph 2. 9 Another question is

6 After having been approved by the Security Council at its 1 24th meeting on

April 2, 1947, the trusteeship agreement concerning the former Japanese mandated

islands came into force in accordance with its Article 16, by the approval of the

Government of the United States authorised by a joint resolution of the Congress,
Public Law 204, Both Congress, ist session July 18, 1947. The trusteeship

agreement for Nauru came into force after having been approved by the General

Assembly on November i, 1947.
7

Journal of the United Nations, No. 63: Suppl. No. A-A/P.V/63, pp. 670 f.

8
Yearbook, pp. 577 f.

' In the Department of State Bulletin the opinion was expressed that the continued

absence of the Soviet Union did not affect the
legality

of the proceedings of the

Council inasmuch as Article 89 of the Charter provides that decisions of the

Trusteeship Council
'

shall be made by a majority of the members present and

voting,' and both the provisional and final rules of procedure provide that
'

at any

meeting of the Council two-thirds of the members shall constitute a quorum.'

(Department of State Bulletin, June 8, 1947, p. 1090.) The legality
of the proceedings

of a collegiate body does not depend only upon compliance with the provisions

concerning the quorum and the voting procedure, but also and in the first place

upon compliance with the provisions concerning its composition. The situation



666 functions of the United Nations

whether the Trusteeship Council was and still is
illegally

constituted if

as the delegation of the Soviet Union contended the trusteeship

agreements were approved by the Organisation although not in

conformity with the Charter. This question must be answered in the

negative. In conferring upon the General Assembly and the Security
Council the power to approve the trusteeship agreements, the Charter

authorises the two organs to interpret the provisions relating to the

content and conclusion of these agreements. Hence the agreements

approved by the competent organs are to be considered as
legal.

1

The Rules of Procedure for the Trusteeship Council provide :

RULE 12

Members of the United Nations which are not members of

the Trusteeship Council but which have proposed items on the

agenda of that Council shall be invited to have present at the

appropriate meetings of the Council, representatives who shall

be entitled to participate, without vote, in the deliberations

on those items.

RULE 13

Representatives of specialised agencies shall be invited to

attend meetings of the Trusteeship Council and to participate,
without vote, in its deliberations in the circumstances indicated

in the respective agreements between the United Nations and

the specialised agencies.

RULE 1 8

Each representative on the Trusteeship Council may be

accompanied by such alternates and advisors as he may require.
An alternate or an advisor may act as a representative when so

designated by the representative.

These provisions have no basis in the Charter. 2

Article 90 of the Charter authorises the Trusteeship Council to

determine
'

the method of selecting its President.' The Rules of

Procedure provide in this respect :

in the Trusteeship Council was not correctly characterised by the term
'

continued

absence of the Soviet Union.' Such absence would have been possible even if the

Government of the Soviet Union had designated a representative in accordance

with^ Article 86, paragraph 2, of the Charter. The decisive fact is that no such

representative had been designated and that consequently the Trusteeship Council

was not composed in conformity with Article 86.

1 At the 63rd meeting of the General Assembly the President declared that the

General Assembly had approved the trusteeship agreements submitted to it by an

overwhelming majority, and that elections to the Trusteeship Council would
therefore be perfectly regular. (Official Records of the Second Part of the

First Session of the General Assembly, p. 1321.)
* Cf.

t supra, pp. 84 f.
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RULE 19

The Trusteeship Council, by secret and separate ballots,

shall elect, at the beginning of its regular session in June, a

President and a Vice-President from among the representatives
of the members of the Trusteeship Council.

RULE 20

The President and Vice-President shall hold office until

their respective successors are elected, and shall not be eligible
for immediate re-election.

RULE 21

In the absence of the President, the Vice-President shall

act as President. In the event that the President for any
reason is no longer able to act in that capacity, the Vice-

President shall serve as President during the unexpired term.

In both cases the Vice-President shall have the same powers
and duties as the President.

RULE 22

The President may appoint one of his alternates or advisors

to participate in the proceedings and to vote in the Trusteeship
Council. In such a case the President shall not exercise his

right to vote.

The Charter provides only for a President, not for a Vice-President ;

hence the constitutionality of Rules 19 to 22 is doubtful. Since

Rule 19 stipulates that the President and Vice-President are to be

elected
*

from among the representatives of the members of the

Trusteeship Council,' it may be assumed that both officers are not

able to perform their functions if they cease to be representatives of a

member of the Council. This is expressly stipulated in Rule 21 of

the Rules of Procedure of the Economic and Social Council, but not

in the Rules of Procedure for the Trusteeship Council. Hence the

opposite interpretation is not excluded.

As to the procedure of the Trusteeship Council, Article 89 of the

Charter provides that each member shall have one vote, and that

decisions of this body
*

shall be made by a majority of the members

present and voting.' As to the quorum, Rule o provides:

At any meeting of the Trusteeship Council two-thirds of

the members shall constitute a quorum.

As to the voting, the Rules of Procedure provide :

RULE 37

Decisions or recommendations of the Trusteeship Council

shall be made by a majority of the members present and voting.
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Members who abstain in particular votes shall not in those

instances be counted as voting.

RULE 38

If a vote other than for an election is equally divided, a

second vote shall be taken at the next meeting or, by decision

of the Trusteeship Council, following a brief recess. Unless

at the second vote there is a majority in favour of the proposal,
it shall be deemed to be lost.

RULE 41

All elections and all decisions relating to the tenure of

office of an individual shall be taken by secret ballot.

RULE 42

When only one person or member is to be elected and no

candidate obtains in the first ballot the majority required, a

second ballot shall be taken, which shall be confined to the

two candidates obtaining the largest number of votes. If in

the second ballot the votes are equally divided, the President

shall decide between the candidates by drawing lots.

RULE 43

When two or more elective places are to be filled at one

time under the same conditions, those candidates obtaining
in the first ballot the majority required shall be elected. If the

number of candidates obtaining such majority is less than the

number of persons or members to be elected, there shall be

additional ballots to fill the remaining places, the voting being
restricted to the candidates obtaining the greatest number of

votes in the previous ballot, the number of candidates being
not more than twice as many as the places remaining to be

filled.

As to the sessions of the Trusteeship Council, Article 90,

paragraph 2, of the Charter, stipulates:

The Trusteeship Council shall meet as required in

accordance with its rules, which shall include provision for the

convening of meetings on the request of a majority of its

members.

The Rules of Procedure provide :

RULE i

The Trusteeship Council shall meet in two regular sessions

each year. The first of such sessions shall be convened during
the latter half of June and the second shall be convened during
the latter half of November.
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RULE 2

Special sessions shall be held as and where occasion may
require, by decision of the Trusteeship Council, or at the'

request of a majority of its members, or at the request of the

General Assembly, or at the request of the Security Council

acting in pursuance of the relevant provisions of the Charter.

RULE 3

A request for a special session may be made by the Economic
and Social Council' or by any member of the Trusteeship

Council, and shall be addressed to the Secretary-General of the

United Nations, who without delay shall communicate the

request to the other members of the Trusteeship Council.

On notification by the Secretary-General that the majority
of the members have concurred, the President of the

Trusteeship Council shall request the Secretary-General to call

a special session.

(b) Relationship of the Trusteeship Council to the General Assembly,
the Security Council, and other Organs of the United Nations.

The Trusteeship Council is intended to be an auxiliary organ of the

General Assembly as well as of the Security Council. It does not have

more authority in trusteeship matters than the two organs which it

has to assist. Hence the Trusteeship Council except if the

Organisation is itself the administering authority participates only
in the supervision of the administration of the trust territories, not in

their administration. The relation of the Trusteeship Council to the

Assembly is determined by Article 8$, paragraph 2, and Article 87.

Article 85, paragraph 2, provides that the Trusteeship Council shall

assist the Assembly in carrying out the functions of the United Nations

with regard to trust territories which have not the character of

strategic areas; it expressly states that the Trusteeship Council in

assisting the Assembly operates
*

under the authority of the General

Assembly.' Article 87 determines the actions by which the General

Assembly may exercise its functions of supervision, and repeats the

provision that the Council shall act
'
under the authority

'

of the

Assembly in performing these actions. Article 88 seems to confer a

particular competence the formulation ofa questionnaire only upon
the Trusteeship Council, authorising the Council to perform this

function under its own authority, hot under the authority of the

General Assembly.
8 But this interpretation is incompatible with

8 At the 9th meeting, 3rd session of the Trusteeship Council, the representative of

China stated that the Trusteeship Council was the sole organ empowered to perform
the functions set forth in Articles 87 and 88. (Doc. T/S.R. 82, p. 13.) At the

loth meeting the representative of the Philippines stated:
' From Article 16 of

the Charter it was apparent that not all functions with respect to trusteeship were
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Article 85 which provides that all functions of the United Nations

with regard to trusteeship agreements for all areas not designated as

strategic
shall be exercised by the General Assembly. This provision

applies also to the function determined in Article 88 in so far as this

Article refers to non-strategic areas. Consequently, the Trusteeship
Council in carrying out all its functions relating to non-strategic areas,

aho the function determined in Article 88, shall operate under the

authority of, and in assistance to, the General Assembly.
The relationship between the Trusteeship Council and the

Security Council is determined in Article 83, paragraph 3, by the

formula : The Security Council
'

shall avail itself of the assistance of

the Trusteeship Council . . . Whereas the Trusteeship Council

is authorised to assist the General Assembly in all functions which this

body has within the trusteeship system, the Security Council shall

avail itself of the assistance of the Trusteeship Council only to perform
the functions referred to in Article 83, paragraph 3, and this only
without prejudice to security considerations. Since Article 83,

paragraph 3 , expressly provides : The Security Council
'

shall
'

avail

itself of the assistance of the Trusteeship Council, this assistance may
be considered as obligatory.

4 But since the provision is restricted by

to be exercised by the General Assembly. Those functions not assigned to the

General Assembly could be performed only by the Trusteeship Council or the

Security Council. Moreover, Article 88 directly vested in the Trusteeship
Council the power to formulate a questionnaire, a power not granted either to the

General Assembly or to the Security Council.' (Doc. T/S.R. 83, p. 9.) Article 16

of the Charter does not exclude the General Assembly from the function determined

in Article 88. Article 16 can not be interpreted without taking into consideration

Article 8j which confers all functions of the United Nations with regard to

non strategic trusteeships upon the General Assembly. Cf. supra, pp. 622 f.

4 It seems that in this respect the Russian text of the Charter differs from the three

others. At the 3 24th meeting of the Security Council, the delegate of the Soviet

Union declared that the Russian text of Article 8 3 reads as follows :

' The Security

Council, subject to the provisions of the Trusteeship Agreements and without

prejudice to security considerations, avails itself of the assistance of the Trusteeship
Council to perform those functions ..." He added:

'

There is no element of

obligation in the words
"

. . . avails itself of the assistance of the Trusteeship
Council to perform those functions ..." The Security Council is not compelled
to avail itself of the assistance of the Trusteeship Council, to say nothing of con-

tinuous assistance. The Charter does not impose any such obligation.' ^Official

Records of the Security Council, 3rd Year, No. 87, p. 12). Since the Russian

text of the Charter is as authentic as the others, the interpretation of Article 8 3

of the Soviet delegate is as possible as the one based on the English text.

During the discussion of the question of the relationship between the Security
Council and the Trusteeship Council as determined by Article 83, paragraph 3,

the representative of the Soviet Union expressed the view that, since Article 83

paragraph 3, did not impose upon the Security Council an obligation to avail itself

of the assistance of the Trusteeship Council, this assistance was dependent
'

on the

condition that express mention of it was made in the Trusteeship agreement.'
The Australian delegate considered that under Article 83, paragraph 3, the Security
Council was required to avail itself of the assistance of the Trusteeship Council

except
'

if such assistance were excluded by the terms of the Trusteeship agreement.
'
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the clause
'

without prejudice to security considerations,' its effect

is almost the same as if it had been formulated : The Security Council
'

may
'

. . .

'

As to other trusteeship functions than those deter-

mined in Article 83, paragraph 3, the assistance of the Trusteeship
Council is not obligatory in this sense. It is even doubtful whether

the Security Council is allowed to avail itself of the Trusteeship Council

in the exercise of Trusteeship functions other than those determined

in Article 83, paragraph 3. For this is the only provision of the

Charter referring to the relation between the Security Council and the

Trusteeship Council. In Chapter XIII, the Security Council is not

mentioned at all. At any rate, the Trusteeship Council can act with

regard to strategic areas only as assistant to the Security Council. If

Article 88 is interpreted to mean that the Trusteeship Council shall

formulate a questionnaire on the political, economic, social, and

educational advancement of the inhabitants not only of non-strategic,
but also of strategic, trust territories, then Article' 83, paragraph 3,

applies, according to which the Security Council shall avail itself of the

assistance of the Trusteeship Council in the performance of this

function; which means that the Trusteeship Council, in formulating
a questionnaire for strategic areas, can act only as assistant to the

Security touncil. Within the trusteeship system as laid down in the

Charter the Trusteeship Council although designated in Article 7,

paragraph i
, of the Charter, as a

'

principal
'

organ of the United

Nations side by side with the General Assembly and the Security
Council is in all its functions only an auxiliary organ of the General

Assembly or of the Security Council. 5

(Doc. 5/642 pp. i f.) The interpretation of the Soviet delegate ignores that all

functions of the organisation whether stipulated in the Charter as mandatory or

not must be provided for in the trusteeship agreement, since Article 77,

paragraph 2, and Article 81 prescribe that the terms of the trusteeship shall be

determined in the trusteeship agreement. IfArticle 83, paragraph 3, would read:

the Security Council
'

may
'

avail itself (instead of
'

shall
'

avail itself), the

Security Council could approve a trusteeship agreement by which the Security
Council was not authorised to avail itselfof the assistance of the Trusteeship Council.

Since Article 83, paragraph 3, makes the assistance obligatory, no trusteeship

agreement shall be approved by the Security Council which is not in conformity
with this provision of the Charter. The application of A,tide 83, paragraph 3,

shows how misleading the legislative technique of the Charter is, which on the one

hand provides that all functions of the Organisation (and obligations of the admini-

stering authority) shall be determined by the trusteeship agreement, but on the

other hand refers with respect to a particular function (or obligation) to the pro-
visions of the trusteeship agreement. This inconsistency makes the interpretation

ofthe Soviet delegate possible. The same is true with respect to the interpretation

of the Australian delegate, which is based on the formula
'

subject to the provisions

of the trusteeship agreements.' If Article 77 (2) and 81 are not taken into

consideration, Article 83, paragraph 3, -may indeed be interpreted as the Australian

delegate suggested.
5 At the i oth meeting, 3rd session, of the Trusteeship Council, the delegate of the

Philippines emphasised
'

that it was a mistake to regard the Trusteeship Council

as a subsidiary organ either of the Security Council or of the General Assembly.
While in some respects it played a subordinate role, it was an independent organ,
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The Trusteeship Council in
assisting the General Assembly shall

act
'

under the authority
'

of the latter, whereas its assistance to the

Security Council is not characterised in this way. The meajiing of

the phrase
'

under the authority of the General Assembly
'

is not clear.

It may mean that the Trusteeship Council needs a special authorisation

of the General Assembly in order to assist the latter in exercising a

concrete function (except the function determined in Article 88

which is directly conferred upon the Trusteeship Council by the

Charter). Then the Trusteeship Council can operate as assistant to

with its own functions, assigned to it directly by the Charter rather than delegated
to it by another organ, and with its own task to perform in furthering the aims of

the United Nations, paramount among which was the promotion of international

peace and security.' (Doc. T/S.R. 83, p. 9.) This view has no basis in the

Charter. The same is true of the argument* advanced by the representative of

Argentina at the 324th meeting of the Security Council against
the view of the

Soviet delegate that it was impossible to put the Security Council and the Trustee-

ship Council on an equal footing. He quoted Article 7 of the Charter and stated :

' And all those organs are placed on the same level
; there is no mention of any one

.organ being above another ; on the contrary, it is understood that all of them exist

in order to work together toward the fulfilment of the purposes and principles of

the United Natipns Charter.' (Official Records of the Security Council, 3rd

Year, No. 87, pp. 13 f.) It is true that Article 7, paragraph i, places all the

organs mentioned there on the same level. But other provisions of the Charter

establish relations of subordination and superordination among them.

At the 9th meeting, 3rd session of the Trusteeship Council, the representative
of New Zealand maintained that the Trusteeship Council, in assisting

the Security

Council,
'

could determine the terms on which it would give such assistance and

could refuse' it if the terms laid down by the Security Council seemed unacceptable.
'

(Doc. T/S.R 82, p. 12.) If a trusteeship agreement for a strategic area confers

upon the Organisation as the agreement for the former Japanese mandated Islands

does- the same functions as the Organisation has under Articles 87 and 88 with

respect to non-strategic areas, the Trusteeship Council can act only as assistant

to the Security Council. Hence it cannot determine the terms on which it would

. give its assistance to the Security Council and certainly can not refuse its assistance

if the terms laid down by the Security Council seems unacceptable.

At the same . meeting of the Trusteeship Council the delegate of Belgium
stated:

'

It should be realised, however, that the Trusteeship Council's position
in regard to the Security Council was not the same as it was in regard to the

General Assembly. The Security Council's authority in relation to the Trusteeship

Council, as far .as strategic areas were concerned, was far greater than that of the

General Assembly in relation to the Trusteeship Council as far as non-trust

territories [should probably read: non strategic trust territories] were concerned..

Article 83of the Charter made that clear* (p. 10). Article 83 provides that the,

Trusteeship Council shall give assistance to the Security Council. Article 8$,.

referring to the relation between General Assembly and Trusteeship Council in

all functions of the United Nations with regard to non-strategic trust territories

provides exactly the same : the Trusteeship Council shall
'

assist
'

the General

Assembly. The only difference made in the Charter is that according to Articles

8$ and 87 the Trusteeship Council shall operate
'
under the authority

'

of the General

Assembly, whereas there is no provision to the effect that the Trusteeship Council

shall act under the authority of the Security Council. But this is rather in favour

of die authority of the General Assembly in its relation to the Trusteeship Council,,

than in favour of the authority of the Security Council.
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the General Assembly only ifasked for its assistance. But the Assembly
is bound to avail itself of this assistance in performing all trusteeship
functions conferred upon it, whereas the Security Council only in

performing the functions referred to in Article 83, paragraph 3.

However, since the Charter provides that the Trusteeship Council

shall assist the General Assembly in carrying out all its trusteeship

functions, it may be argued that no special authorisation is necessary,
that all trusteeship functions conferred upon the Assembly are to be

carried out by the Trusteeship Council, the Assembly having the

power to reserve to itself by an express act a particular function

(except the one determined in Article 8 8) and to direct all the activities

of the Trusteeship Council. This interpretation may be supported

by the fact that Article 87, determining the actions by which the

supervisory function of the General Assembly is to be carried out, is

placed in Chapter XIII, entitled
'

Trusteeship Council,' and by the

wording of this Article:
' The General Assembly and . . . the

Trusteeship Council, in carrying out their functions, may . . . '.

As to the relationship between Security Council and Trusteeship

Council, Article 83, paragraph 3, may be interpreted to mean that the

Trusteeship Council can act as assistant to the Security Council only
if it is requested to act in a concrete case. Whether the Security
Council may authorise the Trusteeship Council in a general way to

perform the functions determined in Article 83, paragraph 3, with

respect to strategic areas (subject to the provisions of the trusteeship

agreements), is doubtful. In view of the fact that the Charter does not

contain a provision concerning the relationship between Security
Council and Trusteeship Council analogous to that of Article 87

concerning the relation between General Assembly and Trusteeship

Council, the answer may be in the negative. But the wording of

Article 83, paragraph 3, does not exclude an affirmative answer.

The Rules of Procedure which the Trusteeship Council adopted,
seem to presuppose that no special authorisation by the General

Assembly is necessary to enable the Trusteeship Council to carry out

the trusteeship functions conferred by the Charter upon the Assembly.
These functions are treated in the Rules of Procedure as if they were

conferred only upon the Trusteeship Council, as if there were no

difference between these functions and those conferred in Article 88

of the Charter directly upon the Trusteeship Council. Article 87,

clause (a) confers upon the Assembly the power to consider reports
submitted by the administering authority (to the Assembly, according
to Article 88). The Rules of Procedure provide:

RULE 72

1. ...

2. Each report of an Administering Authority shall be

considered by the Trusteeship Council at the first regular

K. 43
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session following the expiration of six weeks from the receipt
of the report by the Secretary-General.

3. The Secretary-General shall transmit these reports
without delay to the members of the Trusteeship Council.

RULE 74

In the examination of all annual reports the Administering

Authority concerned shall be entitled to designate and to have

present a special representative who should be well informed

on the territory involved.

RULE 7

The special representative of the Administering Authority

may participate without vote in the examination and discussion

of a report, except in a discussion directed to specific

conclusions concerning it.

Article 87, clause (fc),
of the Charter, authorises the General Assembly

to
'

accept petitions and examine them in consultation with the

administering authority.' In the Rules of Procedure regulating this

matter, the Trusteeship Council is the only organ of the United

Nations competent to perform the action determined by Article 87,

clause (b):

XV. PETITIONS

RULE 76

Petitions may be accepted and examined by the Trusteeship
Council if they concern the affairs of one or more Trust

Territories or the operation of the International Trusteeship

System as laid down in the Charter, except that with respect to

petitions relating to a strategic area the functions of the

Trusteeship Council shall be governed by Article 83 of the

Charter and the terms of the relevant Trusteeship agreements.

RULE 77

Petitioners may be inhabitants of Trust Territories or other

parties.

RULE 78

Petitions may be presented in writing in accordance with

Rules 79 to 86, or orally in accordance with Rules 87 to 91.

RULE 79

A written petition may be in the form of a letter, telegram,
memorandum or other document concerning the affairs of one
or more Trust Territories or the operation of the International

Trusteeship System as laid down in the Charter.
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RULE 80

The Trusteeship Council may hear oral presentations in

support or elaboration of a previously submitted written

petition. Oral presentations shall be confined to the subject-
matter of the petition as stated in writing by the petitioners.
The Trusteeship Council, in exceptional cases, may also hear

orally petitions which have not been previously submitted in

writing, provided that the Trusteeship Council and the

Administering Authority concerned have been previously
informed with regard to their subject-matter.

'

RULE 80 bis

The President of the Council shall be authorised between

sessions of the Council, through the Secretary-General, to

inform any petitioner who requests an opportunity for an oral

presentation or petition under Rule 80, that the Council will

grant him a hearing at such time and place as the President may
name. Before communicating such information to the

petitioner, the President shall enquire of the Administering

Authority or Authorities concerned as to whether there are

substantial reasons why the matter should first be discussed in

the Council. If the Administering Authority is of the opinion
that such substantial reasons exist, the President shall defer

action until the matter has been decided by the Council.

RULE 8 1

Normally petitions shall be considered inadmissible if they
are directed against judgments of competent courts of the

Administering Authority or if they lay before the Council a

dispute with which the courts have competence to deal. This

rule shall not be interpreted so as to prevent consideration by
the Trusteeship Council of petitions against legislation

on the

grounds of its incompatibility with the provisions of the Charter

of the United Nations or of the Trusteeship agreement,

irrespective of whether decisions on cases arising under such

legislation have previously been given by the courts of the

Administering Authority.

RULE 82

Written petitions may be addressed directly to the

Secretary-General or may be transmitted to him through the

Administering Authority.

6 At the 3rd meeting, 3rd session, of the Trusteeship Council, the representative of

the United 'States correctly interpreted Rule 80 of the Rules of Procedure to

establish
'

a
privilege, and not an obligation.' (Doc. T/S.R. 76, p. 9.)

43(2)



676 Functions of the United Nations

RULE 83

Written petitions submitted to the Administering Authority
for transmission shall be communicated promptly to the

Secretary-General, with or without comments by the Adminis-

tering Authority, at its discretion, or with an indication that

such comments will follow in due course.

RULE 84

Representatives of the Trusteeship Council engaged in

periodic visits to Trust Territories or on other official missions

authorised by the Council, may accept written petitions,

subject to such instructions as may have been received from the

Trusteeship Council. Petitions of this kind shall be trans-

mitted promptly to the Secretary-General for circulation to

the members of the Council. A copy of each such petition
shall be communicated to the competent local authority. Any
observations which the

visiting representatives may wish to

make on the petitions, after consultation with the local

representative of the Administering Authority, shall be sub-

mitted to the Trusteeship Council.

RULE 8$

The Secretary-General shall circulate promptly to the

members of the Trusteeship Council all written petitions
received by him, except those which are manifestly inconse-

quential, a list of which, with a summary of their contents,

shall be communicated to the members of the Trusteeship
Council. The original documents shall be made available to

the Trusteeship Council for final disposition.
With respect to petitions relating to a strategic area, the

functions of the Trusteeship Council shall be governed by
Article 83 of the Charter and the terms of the relevant

Trusteeship Agreement.

RULE 86

1 . Written petitions will normally be placed on the agenda
of a regular session provided that they shall have been received

by the Administering Authority concerned either directly or

through the Secretary-General at least two months before the

date of the next following regular session.

2 . Any observations on petitions which the Administering

Authority desires to have circulated to members of the

Trusteeship Council should, wherever possible, be transmitted

to the Secretary-General not less than fourteen days before

the opening of the session at which such petitions will be

considered.
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3 . The date of receipt of a petition shall be considered as

being :

(a) in respect of a petition which is presented through
the Administering Authority, the date on which the

petition is received by the competent local authority in the

territory or the metropolitan Government of the Adminis-

tering Authority, as the case may be, and

(b) in respect of a petition not presented through the

Administering Authority, the date on which the petition
is received by the Administering Authority through the

Secretary-General. The Administering Authority con-

cerned shall immediately notify the Secretary-General of

the date of receipt of all such petitions.

4. In cases where the Administering Authority may be

prepared to consider a written petition at shorter notice than

is prescribed by the foregoing rules, or where, in exceptional

cases, as a matter of urgency, it may be so decided by the

Trusteeship Council in consultation with the Administering* O
Authority concerned, such written petition may be placed on
the agenda of a regular session notwithstanding that it has been

presented after the due date, or it may be placed on the agenda
of a special session.

RULE 87

Requests to present petitions orally or to make oral

presentations in support or elaboration of written petitions, in

accordance with Rule 80, may be addressed directly to the

Secretary-General or may be transmitted to him through the

Administering Authority. In the latter case the Administering

Authority concerned shall communicate such requests promptly
to the Secretary-General.

RULE 88

The Secretary-General shall promptly notify the members
of the Trusteeship Council of all requests for oral petitions or

oral presentations received by him, except for petitions

relating to a strategic area with respect to which the functions

of the Trusteeship Council shall be governed by Article 83 of

the Charter and the terms of the relevant Trusteeship

agreement.
RULE 89

Representatives of the Trusteeship Council engaged in

periodic visits to the Trust Territories or on other official

missions authorised by the Council may receive oral presen-
tations or petitions, subject to such instructions as may have

been received from the Trusteeship Council. Such oral

presentations or petitions shall be recorded by the visiting

mission, and the record shall be transmitted promptly to the
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Secretary-General for circulation to the members of the

Council and to the Administering Authority for comment.
A copy of each such record shall be communicated to the

competent local authority. Any observations which the

visiting representatives may wish to make on the oral presenta-
tions or petitions, after consultation with the local representative
of the Administering Authority, shall be submitted to the

Trusteeship Council.

RULE 90
The Trusteeship Council, at the beginning of each session

which includes the consideration of petitions on its agenda,

may appoint an ad hoc committee on petitions whose member-

ship shall be evenly divided between representatives ofmembers

administering Trust Territories and representatives of members

having no administering responsibilitifes . The ad hoc committee

on petitions shall be empowered to undertake a preliminary
examination of the petitions on the agenda. No appraisal of

the substance of the petitions shall be made by the ad hoc

committee.

RULE 91
The Trusteeship Council may designate one or more of its

representatives to accept oral petitions the subject-matter of

which has been previously communicated to the Trusteeship
Council and to the Administering Authority concerned.

Oral petitions and oral presentations may be examined either

in public or in private, as may be determined, in accordance

with Rule 44.

RULE 92
hi the examination of all petitions the Administering

Authority concerned shall be entitled to designate and to have

present a special representative who should be well informed

on the territory involved.

RULE 93
The Secretary-General shall inform the Administering

Authorities and the petitioners concerned of the actions taken

by the Trusteeship Council on each petition, and shall transmit

to them the official records of the public meetings at which
the

petitions were examined.

Article 87, clause (c), confers upon the General Assembly the

power to
'

provide for periodic visits to the respective trust terri-

tories.' The Rules of Procedure stipulate:

XVI. VISITS TO TRUST TERRITORIES

RULE 94
The Trusteeship Council, in accordance with the provisions

of Article 87 (c) and Article 83, paragraph 3, of the Charter,
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as the case may be, and with the terms of the respective

Trusteeship agreements, shall make provision for periodic
visits to each Trust Territory with a view to achieving the basic

objectives of the International Trusteeship System.

RULE 9s

The Trusteeship Council, acting in conformity with the

terms of the respective Trusteeship agreements, shall define

the terms of reference of each visiting mission and shall issue

to each mission such special instructions as it may consider

appropriate.
RULE 96

The Trusteeship Council shall select the members of each

visiting mission who shall preferably be one or more of the

representatives on the Council. Each mission may be

assisted by experts and by representatives of the local adminis-

tration. A mission and the individual members thereof shall,

while engaged in a visit, act only on the basirof the instructions

of the Council and shall be responsible exclusively to it.

RULE 97

The Trusteeship Council may, in agreement with the

Administering Authority, conduct special investigations or

enquiries when it considers that conditions in a Trust Territory
make such action desirable. '

RULE 98

All expenses of periodic visits, special investigations and

enquiries, including die travel expenses of the visiting missions,

shall be borne by the United Nations.

RULE 99

Each
visiting

mission shall transmit to the Trusteeship
Council a report on its visit, a copy of which shall be promptly
and, as a general rule, simultaneously transmitted to the

Administering Authority and to each other member of the

Trusteeship Council by the Secretary-General. The mission

may authorise the Secretary-General to release its report in

7 The constitutionality of this provision is doubtful. It is not covered by Article 87,

which does not confer upon the General Assembly and Trusteeship Council the

power to conduct
'

special investigations or inquiries,' in addition to the periodic
visits referred to in clause (c). Article 87 (<f) of the Charter provides that die

General Assembly and, under its authority, die Trusteeship Council may take

actions other than those determined in clauses (a)-(c) :

'

in conformity widi die

terms of die trusteeship agreements,' not as Rule 97 stipulates
'

in agreement
widi die Administering Audiority.' According to die wording of Article 87 die

power to conduct investigations
must be established in die text of die trusteeship

agreements.
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such form and at such date as it may deem appropriate. The

report and the decisions or observations of the Council with

respect to each such report, as well as the comments
made by the Administering Authority concerned, may be

published in such form and at such date as the Council may
determine.

The Rules of Procedure adopted by the Trusteeship Council

further confer upon this body the following functions not, or not

expressly, provided by the Charter :

XVII. REPORTS OF THE TRUSTEESHIP COUNCIL

RULE 100

The Trusteeship Council shall present annually to the

General Assembly a general report on its activities and on the

discharge of its responsibilities under the International

Trusteeship System. Each such report shall include an

annual review of the conditions in each Trust Territory.

RULE 101

1 . The sections of the general reports of the Trusteeship
Council to the General Assembly relating to conditions in

specific Trust Territories, referred to in Rule 100, shall take

into account the annual reports ofthe Administering Authorities,

and such other sources of information as may be available,

including petitions, reports of visiting missions, and any

special investigations or enquiries, as provided for in Rule 97.

2. The general reports shall include, as appropriate, the

conclusions of the Trusteeship Council regarding the execution

and interpretation of the provisions of Chapters XII and XIII of

the Charter and of the Trusteeship agreements, and such

suggestions and recommendations concerning each Trust

Territory as the Council may decide.

RULE 102

The reports of the Trusteeship Council to the General

Assembly provided for in Rules 100 and 101 shall be trans-

mitted through the Secretary-General at least thirty days before

the opening of the regular session of the General Assembly.

RULE 103

The Trusteeship Council may designate the President, the

Vice-President or another of its members to represent it

during the consideration of its reports by the General

Assembly.
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XVIII. OTHER FUNCTIONS

RULE 104

The Trusteeship Council shall perform such other functions

as may be provided for in the Trusteeship Agreements, and,

in pursuance of the duty imposed upon it by Article 85 of the

Charter, may submit to the General Assembly recommendations

concerning the functions of the United Nations with regard to

Trusteeship agreements, including the approval of the terms of

the Trusteeship agreements and of their alteration or amend-

ment. With regard to strategic areas, the Trusteeship Council

may similarly perform such functions in so far as it may be

requested to do so by the Security Council.

The provision of the Charter that the Trusteeship Council is only
an assistant to the General Assembly (operating under the latter's

authority) is completely ignored by the Rules of Procedure adopted

by the Trusteeship Council. It might be argued that the Trusteeship
Council was authorised by the General Assembly to regulate its

competence in this way. For the Assembly adopted at its 27th

meeting the following resolution :
8

The General Assembly requests the Secretary-General to

transmit the
'

Provisional rules of procedure of the Trusteeship
Council

'

(section 2 of Chapter IV of the Preparatory Com-
mission's Report) to the Trusteeship Council as soon as it is

constituted.

The '

Provisional rules of procedure of the Trusteeship Council
'

recommended by the Preparatory Commission are, by and large,
identical with the Rules of Procedure adopted by the Trusteeship
Council. The resolution of the General Assembly might be

interpreted to be a general authorisation of the Trusteeship Council

to perform the functions conferred by the Charter upon the General

Assembly, so that the Council, in performing these functions in

conformity with its Rules of Procedure, acts
'

under the authority
of the General Assembly.

'

As to the relationship to the Security Council, the Rules of

Procedure carefully respect the provisions of the Charter. Rule 76

expressly provides that
*

with respect to petitions relating to a stratgeic
area the functions of the Trusteeship Council shall be governed by
Article 8 3 of the Charter and the terms of the relevant Trusteeship

agreements.' Analogous provisions are contained in Rule 85,

concerning the Secretary-General's duty to circulate to the members
of the Trusteeship Council the written petitions; in Rule 88,

concerning the Secretary-General's duty to notify the members of the

requests for oral petitions; and in Rule 94, concerning periodic

8 Resolutions adopted by the General Assembly, Doc. A/64, P- '3-
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visits. As to functions other than those expressly determined in the

Rules of Procedure, Rule 104 stipulates that
'

w\th regard to strategic
areas

'

the Trusteeship Council may perform such functions only
'

in

so far as it may be requested to do so by the Security Council.'

Under Article 83, paragraph 3, of the Charter, the Security
Council shall avail itself of the assistance of the Trusteeship Council to

perform functions relating to
'

political, economic, social, and

educational matters in the strategic areas.' Article 88 provides that

the Trusteeship Council shall formulate a questionnaire on the
*

political, economic, social, and educational advancement of the

inhabitants of each trust territory.
'

The questionnaire refers to the

same matters as those referred to in Article 83, paragraph 3. "If

Article 88 is interpreted to establish a function of the Organisation
for all trust territories, the Security Council shall avail itself of the

assistance of the Trusteeship Council in the performance of the

function determined in Article 88, that is the formulation of a

questionnaire on the political, economic, social, and educational

advancement of the inhabitants of the strategic trust territory under

the supervision of the Security Council. The function determined in

Article 88 is a function of the Trusteeship Council under the Authority
of the General Assembly (Article 8$) with regard to non-strategic

areas, and a function of the Trusteeship Council as assistant to the

Security Council (Article 83, paragraph 3) with respect to strategic
trust territories. If Article 88 is interpreted to mean that the

Trusteeship Council (under the authority of the General Assembly)
shall formulate a questionnaire only for non-strategic trust territories,

the question of the relation between Security Council and Trusteeship
Council regarding the formulation of the questionnaire arises only in

case a trusteeship agreement for a strategic trust territory confers upon
the Organisation the function determined in Article 8$ and upon the

administering authority the obligation established in this Article. 9

' The question of the relationship between the Security Council and the Trusteeship
Council with regard to the supervision of strategic trust territories arose as result

of the entry into force of the trusteeship agreement for the former Japanese man-
dated islands, which in Article 13 provides that Articles 87 and 88 of the Charter

shall be applicable to the trust territory. If this provision is interpreted to mean
that the Security Council and the Trusteeship Council shall have the same functions

with regard to the trust territory as the General Assembly and the Trusteeship
Council have under Articles 87 and 88 with regard to non-strategic trust territories

and the administering authority the same obligations as the administering authorities

of non-strategic areas under Articles 8 7 and 88, then the relationship between the

Security Council and the trusteeship Council in applying Articles 87 and 88 to the

territory under the trusteeship administration of the United States is the same as

the relationship between the General Assembly and the Trusteeship Council in

applying these Articles to non-strategic territories. Hence the Security Council

may authorise the Trusteeship Council in a general *way to perform, subject to the

provisions of the trusteeship agreement, the functions determined in Articles 87
and 88 with respect to the trust territory. On January 12, 1948, the Committee
of experts submitted to the Security Council a report on the respective functions
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The matters referred to in Article 83, paragraph 3, are with the

exception of
'

political
'

matters the typical objects of economic and

social co-operation, placed by the Charter within the competence of

the Economic and Social Council. They are, according to Article 62,

paragraph i,
'

international economic, social, cultural, educational,

health, and related matters.' Under Article 65, the Economic and

Social Council
'

shall assist the Security Council upon its request
'

evidently only in matters which are within the competence of the

former. Under Article 83, paragraph 3, the Security Council shall

avail itself of the assistance of the Trusteeship Council in matters

which, to a great extent, are within the competence of the Economic

and Social Council; under Article 65, the Security Council may

of the Security Council and the Trusteeship Council with regard to the Trusteeship

System as applied to strategic areas. The majority of the Committee recommended
to the Security Council the adoption of the following draft resolution:

Whereas Article 83, paragraph 3, of the Charter, provides that

4

The Security Council shall, subject to the provisions of the trusteeship

agreements and without prejudice to security considerations, avail itself of

the assistance of the Trusteeship Council to perform those functions of the

United Nations under the trusteeship system relating
to political, economic,

social and educational matters in the strategic areas,'

The Security Council resolves:

i. That the Trusteeship Council be requested, subject to the provisions
of trusteeship agreements or parts thereof in respect of strategic areas, and

subject to the decisions of the Security Council made having regard to security
considerations from time to time, to perform in accordance with its own

procedures, on behalf of the Security Council, the functions specified in

Articles 87 and 88 of the Charter relating
to the political, economic, social

and educational advancement of the inhabitants of such strategic areas.

2. That the Trusteeship Council be requested to send to the Security

Council, one month before forwarding to the Administering Authority, a

copy of the questionnaire formulated in accordance with Article 88 of the

Charter and any amendments to such questionnaire which may be made from

time to time by the Trusteeship Council.

3 . That the Secretary-General be requested to advise the Security Council

of all reports and petitions received from or relating
to strategic

areas under

trusteeship, and to send copies thereof, as soon as possible after receipt,

to the Trusteeship Council for examination and report to the Security Council.

4. That the Trusteeship Council be requested to submit to the Security
Council its reports and recommendations on political, economic and educa-

tional matters affecting strategic areas under trusteeship. (Doc. T/I73.)

'

The matter was taken up by the Trusteeship Council at the 9th and i oth meetings
of its 3rd session, on June zr and 28, 1948, when a majority of the members

expressed general satisfaction with the arrangements envisaged in the draft

resolution, subject to certain reservations. The minority view was that the

arrangements envisaged in the draft resolution were contrary to the principles

laid down in Article 83, paragraph i, of the Charter, according to which the main

responsibility for strategic areas rested with the Security Council.' (Report of

the Trusteeship Council governing its Second and Third Sessions, April 29, 1947-

August r, 1948, p. 3.) The view of the minority has no basis in the Charter.
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request the assistance of the Economic and Social Council in these

matters. But Article 91 provides:

The Trusteeship Council shall, when appropriate, avail

itself of the assistance of the Economic and Social Council and

of the specialised agencies in regard to matters with which they
are respectively concerned.

Under this provision, the assistance of the Economic and Social Council

may be requested by the Trusteeship Council^ under Article 6$, the

assistance of the Economic and Social Council may be requested by the

Security Council.

Rule 105 of the Rules of Procedure for the Trusteeship Council

repeats and extends without basis in the Charter the provision of

Article 9 1 :

RULE io

1. The Trusteeship Council shall, when appropriate, avail

itself of the assistance of the Economic and Social Council, of

the specialised agencies and of appropriate intergovernmental

regional bodies which may be separately established, relating
to matters with which they may be concerned.

2. The Secretary-General shall promptly communicate to

these bodies the annual reports of the Administering Authorities

and such reports and other documents of the Trusteeship
Council as may be of special concern to them.

The Trusteeship Council at its first session, and the Economic and

Social Council at its fourth session,
'

adopted resolutions providing
for the appointment of separate representative committees of three

members each, for the purpose of entering into consultation regarding

arrangements for co-operation between the two Councils with regard
to matters of common concern. At its first session the Trusteeship

Council, in response to an invitation extended by the President of the

Economic and Social Council, also took action resulting in the

appointment of a committee of two members to join with repre-
sentatives of the Economic and Social Council in any future negotiations
with intergovernmental organisations to be brought into relationship
with the United Nations, with respect to such clauses of the agreements
as might concern the Trusteeship Council.' 1

(c) Competence of the Trusteeship Council outside the scope of the

Trusteeship system.

According to Articles 83, paragraph 3, 8$, paragraph 2, and 87,

the Trusteeship Council is an auxiliary organ of the General Assembly
and the Security Council with the task of assisting

these agencies in the

performance of their trusteeship functions. No provision of the

1 Yearbook of the United Nations, 194647, p. 581.
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Charter confers upon the Trusteeship Council other functions than

those relating to trust territories. Neither the General Assembly nor

the Security Council has the power to confer upon the Trusteeship
Council functions which are outside of the trusteeship system. The
fact that the Charter does not expressly preclude the General Assembly
or the Security Council from delegating to the Trusteeship Council

the performance of special tasks not included in the trusteeship system
does not justify such delegation. The principle : what'is not forbidden

is permitted, may apply to the relationship of a subject to the legal

order; it does not apply to the competence of the organs of the

community constituted by this legal order. Organs of a community are

permitted to perform only those acts which the legal order authorises

the organs to perform. Otherwise, any constitution of a national as

well as of an international community would be meaningless.
To confer upon the Trusteeship Council functions outside of the

trusteeship system is unconstitutional even if these functions have

some similarity to the trusteeship functions. Such similarity can not

be substituted for the missing authorisation by the Charter. If the

General Assembly or the Security Council is competent to perform a

function which is not a trusteeship function, but similar to it, and if it

needs an auxiliary organ to perform this function, it may under

Articles 2 2 or 29 establish a subsidiary organ for this purpose. But this

possibility does not justify the use of the Trusteeship Council instead. *

This Council is not a subsidiary organ within the meaning of Article 7,

paragraph 2.

As a matter of fact however, the General Assembly delegated to the

Trusteeship Council functions which evidently were beyond its

competence. After having refused to place the former mandated

territory of South West Africa under the trusteeship system, the

government of the Union of South Africa informed the United Nations

in a letter of July 23, I947,
3 that it had decided to continue to

administer the territory in the spirit of the mandate and to submit

reports on its administration for the information of the United Nations,

whereupon the General Assembly, at its i orth meeting on November i
,

1947, adopted a resolution authorising the Trusteeship Council
'

to

examine the report on South West Africa recently submitted by the

Government of the Union of South Africa and to submit its observations

thereon to the General Assembly.'
4 Pursuant to this resolution the

Trusteeship Council at its irth meeting on December 12, 1947,

adopted a resolution to the effect
'

that the report in certain particulars

appears to be incomplete and that opportunity should therefore be

* At the 1 8th meeting of the Fourth Committee the representative of Australia

correctly stated :

' The supervisory function of the Trusteeship Council was

confined to the territories under trusteeship . . .

'

(Summary Record of Meetings
of Fourth Committee, November i-December 12, 1946, p. 94.)

3 Doc. A/334.
4 Resolutions adopted by the General Assembly, Doc. A/ji9, p. 48.
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taken of the offer of the Government of the Union of South Africa to

transmit, if desired, further available data
;

that the Government of

the Union of South Africa be invited to supply supplementary
information before the month of June, 1948, on the questions attached

hereto in order that the Council may be able to submit its observations

to the General Assembly at its next session.' 6

In its resolution on the future government of Palestine adopted at

its 1 2 8th meeting on November 29, 1947, the General Assembly laid

down that the City of Jerusalem should be established as a corpus

separatum under a special international regime. The Trusteeship
Council was designated

'

to discharge the responsibilities of the

administering authority on behalf of the United Nations.' By this

resolution the Trusteeship Council was requested to
'

elaborate and

approve a detailed Statute for the City.'
8 In pursuance of this

resolution, the Trusteeship Council at its 36th meeting (third part
of the second session) adopted a statute for the City of Jerusalem which
in Article 3 provided:

*

the Trusteeship Council, by virtue of the

authority conferred upon it by the resolution of the General Assembly
of the United- Nations of November 29, 1947, shall discharge the

6 Resolutions adopted by the Trusteeship Council during its Second Session from
November 20, 1947, to May 4, 1948, Doc. T/I79, pp. ig f. If South West
Africa was considered to be a dependent, i.e., non-self-governing territory,
Article 73 (e) of the Charter and its implementation by the resolutions of the

General Assembly apply (cf. supra, pp. ;6i ff.). During the discussion of the

problems of Chapter XI in Sub-Committee 2 of the Fourth Committee several

delegates expressed the view that the Trusteeship Council was not competent to

examine the information to be transmitted by the members administering non-self-

governing territories. This was the reason why an ad hoc committee was established

for this purpose. Cf. Summary Records of Meetings of Sub-Committee 2 of Fourth

Committee, November 1 6 December 5, 1946, pp. 22 ff. and Summary Record

of Meetings of Fourth Committee, November i December 12, 1946, Annex 19,

p. 273. The latter Document (A/C. 4/52) contains the statement :

'

In particular,
the Trusteeship Council is not given powers or functions in respect of the Territories

only covered by Chapter XI.' At the 3ist meeting of its 3rd session the Trustee-

ship Council discussed the report of the Government of the Union of South Africa

concerning South West Africa, together with the replies which this government
had transmitted pursuant to the Council's request. During this discussion the

representative of the Soviet Union
* drew the Council's attention to the fact

that under Article 87 of the Charter it could consider reports submitted by the

Administering Authorities; the Union of South Africa, however, was not an

Administering Authority, nor was South West Africa a territory placed under

trusteeship. Furthermore, paragraph (e) of Article 73 dealt with information

concerning territories other than those mentioned in Chapters XII and XIII of the

Charter, that is, Non-Self-Governing Territories, and South West Africa did not

fall within this, category. Under the Charter, therefore, the Council lacked any

juridical basis to act in the matter and should put forward that as its reason for

refusing to consider the report on South West Africa.' The U.S.S.R. proposal
for non-consideration of the report submitted by the government of South Africa

was rejected. (Doc. T/S.R. 104, pp. 6 f.)

Resolutions adopted by die General Assembly, Doc. A/i9, pp. 146 f.
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responsibilities of the United Nations for the administration of the

City in accordance with this Statute.' 7

Since the legal status of Jerusalem to be established in accordance

with the resolution of the General Assembly was not a trusteeship,
the Trusteeship Council was neither competent to adopt the Statute

nor would it have been competent to perform the function of an

administering authority on behalf of the United Nations. 8

At its 1 3 2nd meeting on April 26, 1948, the General Assembly
adopted a resolution asking

'

the Trusteeship Council to study, with

the Mandatory Power and the interested parties, suitable measures for

the protection of the city [of Jerusalem] and its inhabitants, and to

submit within the shortest possible time proposals to the General

Assembly to that effect.' 9 In pursuance of this resolution the

Trusteeship Council, on May r,, 1948, submitted to the General

Assembly a report in which the Council recommended to the General

Assembly that it inform the Mandatory Power of its full agreement
with the intention of the latter to appoint a Special Municipal
Commissioner who shall carry out the functions hitherto performed

by the Municipal Commission. 1 This recommendation did not

7 Official Records of the Trusteeship Council, Second Session, Third Part, Annex,

pp. 4 ff.

8 The Report of the Working Committee on Jerusalem, established in accordance

with a resolution of the Trusteeship Council passed at the 6th meeting of its

2nd session, on December i, 1947 (Doc. T/I22), contains the following state-

ments:
'

Although the General Assembly of the United Nations vested the

Trusteeship Council with power to define, to constitute and to administer the

international regime of the City of Jerusalem, it is obvious that the City is not a

trust territory and that the provisions of Chapters XII and XIII of the Charter are

not generally applicable to the case. Therefore the Committee tried to avoid any

arbitrary resemblance to the Trusteeship system; it considered rather that the

legal
status of this territory was a new one; Jerusalem would come, as it were,

directly under the authority of the United Nations and it would be governed on

behalf of the community of nations. Such would be the entirely original sense

which might suitably be given to the term: Special International Regime. In

this matter, therefore, the Trusteeship Council will be carrying out a special duty
on behalf of the United Nations. This will be its authority for assuming first the

constituent and later the supreme administrative authority over the City of

Jerusalem. The Assembly Resolution will be the text on which it will have to

base its action in this matter . . . The reason for this juridical innovation may be

found in the obligation laid upon the United Nations to ensure the protection of a

City which is a holy place for three great religions
'

(pp. 34). At the i9th

meeting of the Trusteeship Council (2nd session, 2nd part) the representative of

Iraq declared with respect to the statute for the City of Jerusalem :

'

Should it be

said that the plan represented a special arrangement, which was not intended to

fit within the Trusteeship System, the answer must be that i the Trusteeship
Council was not acting under Chapter XII of the Charter, it could not legally

act

in the matter at all.' (Doc. T/S.R. 46, p. 7.)

Official Records of the Trusteeship Council, Second Session, Third Part Annex,

p. i.

1
Ibid., p. 3.

23
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refer to a trust territory and, consequently, was not within the

competence of the Trusteeship Council.

D. Sovereignty

Where does sovereignty over the trust territories lie ? Since a

territory can be placed under trusteeship only by the state which is

the territorial sovereign, the question means whether the state which

places a territory under trusteeship does, or does not, by so doing
transfer the sovereignty over the territory to the Organisation as

supervising authority or to the administering authority. If the state

which places the territory under trusteeship is identical with the

administering authority, the only question is whether placing a

territory under trusteeship does, or does not, imply transfer of

sovereignty to the Organisation as the supervising authority. This

is the question with respect to all territories placed until now under

the trusteeship system of the United Nations. These territories were

formerly under mandate and their placement under the trusteeship

system was carried out under the assumption that the states which

placed them under the trusteeship system were not the territorial

sovereigns. This, however, was a
legal fiction incompatible with the

rule of international law, that a territory can be disposed of only by the

territorial sovereign or with its authorisation. By
'

sovereignty
'

we mean the usual amount ofpowers which a government, independent
from other governments, exercises under international law over a

territory and its population. These powers are limited by general
international law and may be limited by international agreements,

conferring powers with respect to the territory concerned upon other

international persons (states or international organisations). To what

extent such limitation of the powers of a government is possible
without the sovereignty passing from this government to another

authority, is a question of degree. Within the trusteeship system as

established under the Charter the
legal power over the trust territory

and its population is divided between the administering authority and

the Organisation
as the supervising authority. By far the greatest

part of this power is according to the Charter with the adminis-

tering authority, the Organisation as supervising authority having only
those powers which are expressly conferred upon it by the trusteeship

agreement in accordance with the Charter. It may be that by such

an agreement an amount of legal power is transferred to the United

Nations as supervising authority which might justify the view that the

Organisation
is the sovereign over the trust territory. But this is

not a condition of the approval prescribed by the Charter. The

minimum of competence which a trusteeship agreement must confer

upon the Organisation in order to be approved by the latter does not

suffice to justify the view that the state which in its capacity as

territorial sovereign has placed the territory under trusteeship and
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has become the administering authority, has given up its sovereignty

by ceding the territory to the United Nations
; especially in case the

trust territory is designated in the trusteeship agreement as
strategic

area. The attempt to consider the Organisation as the sovereign
over the trust territories can hardly be based on the Charter, which,
in this respect, is less satisfactory than the Covenant of the League of

Nations, which in Article 22, paragraph 2, stipulates that the
tutelage

of the peoples for which the mandatory system is established should be
exercised by the nations to which it is entrusted

'

as mandatories on
behalf of the League.' According to this statement the legal position
of the League was analogous to that of the principal or mandans in case

of private mandate. To this position corresponds in international

law that of the territorial sovereign. This interpretation is confirmed

by the provision of paragraph 8 of Article 22 that
'

the degree of

authority, control or administration to be exercised by the Mandatory
shall, if not previously agreed upon by the Members of the League, be

explicitly defined in each case by the Council.' According to the

wording of this provision, it was the League, acting through its

Members or through the Council, which was competent to define the

duties and rights of the mandatory. Hence an interpretation was

possible according to which the League of Nations was the sovereign
in relation to the mandated territories.

In the text of the Charter, however, there is no provision that the

administering authority should exercise the administration of the trust

territory
*

on behalf
'

of the United Nations
;

neither is there a

provision that the terms of trusteeship shall be defined by the

Organisation through its Members or through one of its organs. The
Charter does not even say that the territories concerned shall be

placed under the authority of the United Nations. The formula used

in the Charter is that the territories may be placed under the trusteeship

system. Only of this
'

system,' that is a set of rules regulating

trusteeship, is it said in Article 75 that it is to be established under

the authority of the United Nations, which means that these rules are

established in the Charter of the United Nations or shall be established

in accordance with the Charter. The terms of the individual

trusteeship are to be defined by agreements concluded by the states

directly concerned ; by any states directly concerned, not necessarily

Members of the Organisation. If they are Members, they do not

conclude the trusteeship agreements in this capacity. The Members
are not obliged to enter such agreements ;

and if they cease to be

Members, they remain administering authorities, and as such they are

under the obligations of the trusteeship agreements. The Organisa-

tion, it is true, has to approve the trusteeship agreements but this

approval is part of the conclusion of a treaty to which the Organisation
becomes a contracting party; whereas at least according to the

wording of Article 22, paragraph 8, of the Covenant the Council

K. 44
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had the power to define in each case by a unilateral act the degree of

authority, control or administration to be exercised by the Mandatory
(if this was not previously agreed upon by the Members of the

League).
* The interpretation that the Organisation itself is the

sovereign, could be based only on the fact that as long as the trustee-

ship exists any disposition of the trust territory requires the approval
of the Organisation. But since it requires also the consent of the

administering authority as a contracting party to the trusteeship

agreement, this argument is in favour of both. Hence the view is

possible that the state, which in its capacity as territorial sovereign

places a territory under trusteeship and becomes the administering

authority, retains its sovereignty, though restricted by the trusteeship

agreement, unless there is a contrary provision in the agreement.
8

2 As a matter of fact all the mandates
'

defined
'

by the Council of the League of

Nations constituted agreements entered into by the Principal Allied and Associated

Powers, the mandatory power and the League of Nations represented by the Council.

3 The texts of the trusteeship agreements until now approved by the Organisation
do not allow the interpretation that the states which placed the territories under

trusteeship have conferred upon the United Nations the sovereignty over the

respective trust territories. On the contrary, the agreements contain provisions
which support the interpretation that the states exercising the function of

administering authority are the territorial sovereigns.

Firstly,
all agreements, except the one concerning the former Japanese man-

dated islands, present the state which is designated as administering authority as the

power which disposes of the territory by placing it voluntarily under the trusteeship

system ; which presupposes that this state was entitled to do so, and that means,
that this state was, at the moment the trusteeship agreement was concluded, the

territorial sovereign. The agreement concerning the former Japanese mandated

islands does not contain such a statement; but, as a matter of fact, the United

States of America, designated as administering authority, placed this territory
under the trusteeship system, just as the United Kingdom, France, Belgium,
Australia and New Zealand placed territories formerly under their mandates

under trusteeship.

Secondly, all trusteeship agreements (except that for New Guinea) stipulate
that the state exercising the function of administering authority shall have

'

full

powers of administration, legislation and jurisdiction
'

in the trust territory.
In the agreement concerning New Guinea, submitted by Australia, the formula

is used :

' The administering authority . . . will have the same powers of legislation,
administration and jurisdiction in and over the Territory as if it were an integral

part of Australia,' which also means full state power. Also the other agreements,

except those for the former Japanese mandated islands, Tanganyika, Western

Samoa, and Nauru, stipulate that the trust territory shall be administered as an
'

integral part
'

of the territory of the state exercising the function of administering

authority. This formula, however, is of secondary importance since it expresses

only a consequence of the fact that the administering authority is in possession of

full state power over the trust territory. Of secondary importance, because

also a consequence of full state power, is : that the administering authority

according to all agreements except those for Western Samoa and Nauru; is en-

titled to constitute the trust territory into a customs, fiscal or administrative

union or federation with other territories under the sovereignty (or
'

jurisdiction ')

of the administering authority.

Thirdly, full state power over the trust territory conferred upon or retained
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In case the agreement by which the territorial sovereign places a

territory under trusteeship designates another state or the Organisation
itself as administering authority, the most adequate interpretation is

by the administering state is, according to all trusteeship agreements, restricted

only by the obligations expressly assumed in the trusteeship agreements ;
and these

obligations constitute a relatively small limitation of that power. The Organisa-

tion, on the other hand, has only that relatively small. amount of power which

corresponds to the obligations expressly
assumed by the administering authority.

Fourthly, no further restriction of the full state power which the administering

authority possesses is
legally possible, nor can the latter be legally deprived of it,

without its consent. It is true that during the discussions ofthe trusteeship agreements
submitted to the General Assembly by the United Kingdom and Australia, the dele-

gates declared that the words
'

integral part
'

of the territory of the administering

authority as used in the trusteeship agreements do not imply the idea of sovereignty
over the trust territory; and that the delegates of France and of Belgium declared

that these words
'

were necessary as matter of administrative convenience and

were not considered as granting to the Governments of Belgium and France the

power to diminish the political individuality of the Trust Territories.' (Doc.

A/2f8, pp. j, 6, 1 8.) But these declarations have hardly any legal importance
since they are not made in the trusteeship agreements and are inconsistent with

the decisive stipulations of the latter that the administering authority possesses
'

full powers of administration, legislation
and jurisdiction

'

; which means nothing
else but sovereignty. At the 1 8th meeting of the Fourth Committee the delegate
of the Soviet Union stated that the draft agreements submitted to the General

Assembly
'

attempted to transform the trust territories into an integral part of the

administering nation on a basis of inequality with the parent country and on a

basis of colonial possession. That tendency was specifically embodied in the

Articles investing the trustee Power with full
legislative, administrative, and

judicial authority . . .

' The last statement is correct m so far as it means that

these provisions imply the sovereignty of the administering authority. But the

statement of the Soviet delegate that these provisions
'

violated . . . the main

principles of Chapter XII
'

is not correct. (Journal of the United Nations, No. 30 :

Suppl. No. 4-A/C. 4/4, p. 39.) At the 62nd meeting of the General Assembly
the delegate of the Soviet Union proposed a resolution by which the Assembly
should reject the draft agreements submitted for approval

'

as being inconsistent

with the Charter
'

for three reasons, the second of which was:
' The draft

agreements include the provision whereby the territory in trust shall be administered

as an integral part of those States which are administering authorities which, in

fact, amounts to annexation of the territories in trust by the said States, whereas

Article 76 of the Charter provides that the Trusteeship System shall promote the

progressive development of the Trust Territories towards self-government or

independence.' (Ibid., No. 62 : Suppl. A-A/P.V./62, p. 631.) That the terms

of the trusteeship agreements amount in fact to annexation, is correct. But the

provision referred to is not in contradiction to Article 76 of the Charter.

In view of the provisions of the trusteeship agreements conferring upon the

administering authority full state power (or recognising it), it is impossible to

interpret the agreements as having conferred sovereignty over the trust territories

upon the Organisation. Hence, according to the agreements, no other power but

the administering authority can be considered as the territorial sovereign.
The Fourth Committee adopted a proposal of the delegation of India to insert

into the trusteeship agreements to be approved by the General Assembly the

following provision:
' The administering authority shall administer the Trust

Territory on behalf and solely for the benefit of and in the interest of its people,
and on the termination of the trusteeship, all the powers of the authority 'shall

44(2)
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that if the state placing the territory under trusteeship does not ex-

pressly retain its sovereignty in the trusteeship agreement, this

sovereignty is transferred to the administering authority, and if this

authority is the Organisation, to the United Nations.

The question of the sovereignty over the trust territory is of

cease and it shall surrender the territory, together with all public property then

existing, whether movable or immovable, to the peoples whose right to sovereignty
and independence shall always be recognised.' (Doc. A/2 j8, p. 3.) This proposal
was rejected by the states which had submitted the draft agreements to the General

Assembly. The principle advocated by the delegate of India that
'

sovereignty
resided in the peoples of the territories which were still dependent

'

(Journal
of the United Nations, No. 2$: Suppl. No. 4-A/C. 4/4$ , p. 13), that is the prin-

ciple of popular sovereignty, constitutes the political postulate of a democratic
form of government to be established after the status of trusteeship has terminated,
and has nothing to do with the principle of state sovereignty, which is involved in

the question whether the administering state is or is not the sovereign over the

trust territory. Hence the statement that sovereignty resided in the peoples of
the territories which were still dependent, has no basis in the Charter. Even if

the administering authority were obliged to grant to the people of the trust

territory independence and a democratic form of government (which, after in-

dependence is attained, might immediately be replaced by an autocratic form of

government), the administering authority could be the territorial sovereign during
the period of trusteeship.

At the rth meeting of the Fourth Committee, on January 25, 1946, the delegate
of China declared :

' The essence of both the mandate system and the trusteeship

system was that the title of a territory under trust belonged to its people. The

ownership rested with the people themselves. The rights of the administering

countries, whatever might be technically provided, morally extended only so far

as the rights of guardians administering in the interest of the people.' (Journal
of the General Assembly, No. 14: Suppl. No. 4-A/C. 4/6, p. 16). If the words
'

title of a territory
'

and
4

ownership
' mean the

legal power under international

law to dispose of a territory, subject of such right can only be a state or an inter-

national organisation having the character of a juristic person, not a
'

people
'

and certainly not the people inhabiting a trust territory.
At the 2nd meeting of Sub-Committee i of the Fourth Committee the

representive of Iraq remarked
'

that the draft agreement for Western Samoa

should : (i) Incorporate a statement to the effect that sovereignty over the Territory
was a natural right of its people; (2) Establish that the Administering Authority
was an agent of the United Nations in promoting the political, economic, social

and educational advancement of the people ..." (Summary Records of Meetings
of Sub-Committee i, November ij-December 10, 1946, p. 7.) The administer"

ing authority may be conceived of as an organ (or agent) of the United Nations,,

the term
'

organ
'

(or agent) taken in a broad sense. But the relationship of this

organ to the United Nations is of a contractual character, which does not exclude

the administering authority from sovereignty over the trust territory; just as the

states in their capacity as Members may be conceived of as
'

organs
'

of the United

Nations without being deprived of their sovereignty. As pointed out the Charter,,

in contradistinction to die Covenant, does not provide that the administering

authority exercises its function
'

on behalf
'

of the Organisation. At the 2 2nd

meeting of the Trusteeship Council the representative of Australia, in rejecting
the view that the administering authority is an agent of the Trusteeship Council

emphasised that
"
the Charter establishes the administering authority as an authority

in its own right
'

and that
'

neither the Charter nor the agreements, use the phrase"
on behalf of the United Nations.". (Doc. T/P.V. 9$, pp. 87 f.).
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importance in case of war and in case the trusteeship status terminates.

In case the administering authority is in a state of war this status

extends automatically to the trust territory only if this territory is

under the sovereignty of the administering authority. However,
even if the territory is not under the sovereignty of the administering

authority, it is not very likely that actually it will not be involved in

the belligerency of the administering power, hi spite of the fact

that the mandated territories according to the prevailing inter-

pretation were not under the sovereignty of the belligerent

mandatory powers, they were, as a matter of fact, treated during the

Second World War as involved in a state of belligerency.

Should the status of trusteeship terminate before the objective
determined in Article 76 (), namely self-government or independence
of the trust territory, has been achieved, the case that the administering

authority is the territorial sovereign must be distinguished from the

case that the sovereignty over the trust territory lies with another

state (contracting party to the trusteeship agreement) or with the

Organisation. hi the first case, the administering authority continues

to administer the territory, but is released from the obligations of

trusteeship. In the second case, the administering authority has to

place the territory at the disposal of the territorial sovereign. If,

in this case, the Organisation is the territorial sovereign, a situation

is created not covered by the Charter. The latter does not authorise

the Organisation to exercise sovereignty over a territory not under

trusteeship. The Organisation can not establish itself as administering

authority or confer the trusteeship administration upon a state by a

unilateral act. Even the possibility of a trusteeship agreement con-

cluded only by the Organisation as territorial sovereign and a state

designated as administering authority is not provided for by the

Charter. Consequently, the Organisation, being the territorial

sovereign, must not approve termination of the trusteeship status

unless independence is granted to the trust territory. If the status

of trusteeship terminates by granting independence to the trust

territory, sovereignty over the territory is transferred to the new
state thus established. If the status of trusteeship terminates by

granting only self-government to the population of this trust territory,
and neither the Organisation nor the administering authority is the

territorial sovereign, any arrangement by which the territory is not

left under the territorial sovereign which had placed it under trustee-

ship, needs the consent of the latter in addition to the consent of the

Organisation and of the administering authority.

If the status of trusteeship terminates by the fact that the Organisa-
tion ceases to exist, the administering authority, if it is the sovereign,
continues to administer the territory under its unrestricted authority.
If another state in placing the territory under trusteeship has retained

its
sovereignty, the administering authority has to place the territory
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at the disposal of this state. If the Organisation was the administering

authority and at the same time the sovereign, the territory assumes

the
legal status of statelessness.

If the trusteeship status terminates by the fact that the administer-

ing state ceases to exist, the legal status of the former trust territory

depends on whether this state was also the territorial sovereign or

another state, contracting party to the trusteeship agreement, has

retained its sovereignty over the territory. In the first case the

territory becomes stateless; in the second case the territorial

sovereign, that is the state which had placed the territory under

trusteeship without becoming the administering authority, may take

over the administration and dispose of the territory at its discretion,

since it is no longer bound by the trusteeship agreement. If the

Organisation is the territorial sovereign and the state exercising the

function of the administering authority ceases to exist, the above-

mentioned situation, not covered by the Charter, arises. Under the

Charter the Organisation can not dispose of the territory in a

constitutional way.

E. Sanctions

Does the Charter provide any specific reaction of the Organisation

against non-fulfilment of obligations imposed upon
* Members of the

United Nations which have or assume responsibilities for the admini-

stration of territories whose peoples have not yet attained a full

measure of self-government
'

(Article 73) and in particular of the

obligations imposed upon those which
*

exercise the administration of

the trust territory* (Article 81) ? As to the obligations stipulated by
Articles 73 and 74, Article 6 of the Charter is applicable providing
for expulsion in case of persistent violation of the Principles, one of

which is to
'

fulfil in good faith the obligations assumed ... in

accordance with the present Charter
'

(Article 2, paragraph 2). It

is possible, but not necessary, to interpret the phrase
*

Obligations
assumed in accordance with the present Charter

'

to mean also

obligations assumed by trusteeship agreements approved by the

Organisation. However, the sanction of expulsion is applicable only
to Members, and trusteeship obligations may be imposed upon a

non-member state, since as pointed out not only a Member but

also a non-member state may become the administrative authority of a

trust territory. To expel a Member from the Organisation has not

the effect to divest it of its position as administering authority of a

trust territory. Nor has expulsion the effect to divest a state of the

legal power it has over a non-self-governing territory referred to in

Article 73 (not placed under trusteeship). The same is true with

respect to voluntary withdrawal from the Organisation. The Charter

does not confer upon the Organisation the power to divest a state of

its function as administering authority of a trust territory as sanction
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for violations of its obligations under the
trusteeship system or for

violations of other obligations under the Charter, as for instance,
the threat or use offeree. * But the application ofenforcement measures
referred to in Articles 41 and 42 is not excluded. This, however,
is possible only under the conditions determined by Article 39, that

is to
say, when the Security Council considers the non-fulfilment

of the obligations relating to the administration of non-self-governing
or trust territories a threat to, or breach of, the peace. There can
be little doubt that the improper administation of a territory referred
to in Chapter XI or of a trust territory can only exceptionally con-
stitute a threat to the peace, that is to say, the probability of an
actual conflict between the adminstering authority and another state.

Consequently the measures provided for by Chapter VII cannot serve
as normal means to enforce the principles of Chapters XI, XII and XIII.

4 The above quoted
'

Joint Statement by the Delegates of the United Kingdom and

the United States (U.N.C.I.O. Doc. mj, 11/4/44 (0 (fl) P- *4) contains the

following passage :

'

If a State administering a trust territory commits an act of

aggression, what consequences will follow in relation to its trust ? The powers of

the Security Council as denned in Chapter VIII of the Charter are not limited to

dealing with acts of aggression. The Security Council may investigate any situation

which may lead to international friction or give rise to a dispute, in order to

determine whether its continuance is likely to endanger the maintenance of

international peace and security. Any Member of the United Nations may bring

any such situation to the attention of the General Assembly or of the Security
Council. If the Security Council should in any particular case decide that the

continuance of the situation is in fact likely to endanger the maintenance of

international peace and security it may recommend appropriate procedures or

methods of adjustment. In this way a Trustee State which showed signs
of

aggressive intentions or had committed an aggression could be dealt with, whether

it were still a member of the Organisation or not. In general, however, the

same considerations apply as are explained in reply to Question 2, namely that the

action to be taken in such a case can only be decided upon at the time and in the

light of all relevant circumstances.'



CHAPTER 17

REGISTRATION AND PUBLICATION OF TREATIES

i. THE OBLIGATION OF THE MEMBERS TO SUBMIT ALL TREATIES TO

REGISTRATION

ARTICLE 102, paragraph i, stipulates:
*

Every treaty and every international agreement entered

into by any Member of the United Nations after the present
Charter comes into force shall as soon as possible be registered
with the Secretariat and published by it.'

This provision corresponds to that of Article 1 8 of the Covenant that
*

every treaty or international engagement entered into hereafter by

any Member of the League shall be forthwith registered with the

Secretariat and shall as soon as possible be published by it.' Article

102 of the Charter differs from Article 18 of the Covenant in so far as

the former refers to
*

every treaty and international agreement
'

whereas the latter to
'

every treaty or international engagement.'
An '

international engagement
'

may be a unilateral act, and hence

different from an agreement, which is a bilateral act. But there is

no
legal difference between a treaty and an international agreement

from the point of view of international law. 1

The obligation to register treaties with the Secretariat is incumbent

upon the Members of the United Nations although this is not expressly

provided for. 2
It is not stipulated; the Members shall submit to

registration . . . , but : every treaty entered into by a Member shall

be registered. If a treaty is concluded between two Members, are

both obliged to effect registration ? The wording of Article 102 does

1
ThereportoftherapporteurofCommitteeIV/2(U.N.C.I.O.Doc. 933,^/2/42(2),
PP- 3 f-) contains the following statement relating to paragraph i of Article 102 :

'

The proposed text is general in terms but is not intended to preclude appropriate

regulations denning its application. The Committee has proposed the adoption of

the term
"
agreement

"
in preference to the term

"
engagement

"
which may fall

outside the strict meaning of the word "
agreement ". The word "

agreement
"

must be understood as including unilateral engagements ofan international character

which have been accepted by the state in whose favour such an engagement has been

entered into. Members ofthe Organisation are obliged to register. Furthermore,
non-member states may submit treaties and agreements concluded by them with a

view to their registration ; and this was moreover the procedure followed by the

League of Nations. In spite of the opinion expressed by some delegations, the

proposed text limits the obligation of registration to treaties or international agree-
ments concluded after the Charter comes into effect.' If an

'

unilateral engage-
ment

'

in favour of another state has been
'

accepted
'

by this state, this transaction

may be characterised as international
'

agreement
'

or as
'

treaty
'

as well.
3

Although Article 1 8 of the Covenant expressly referred only to Members of the

League, non-members were actually permitted -to register treaties with the

Secretariat.
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not release the one if the other has fulfilled its obligation under

Article 102, paragraph i. It is not clear whether only treaties sub-

mitted to registration by a party are to be registered, or whether the

Secretary-General may ex
officio register treaties, if not submitted by

a party. Both interpretations are possible. Article 102 refers to

all treaties concluded by Members, also to treaties concluded by
Members with non-members (states or international organisations).
Are non-members, too, under the obligation to register treaties

concluded with Members, or are non-members (states or international

organisations) authorised to submit treaties concluded with Members
to registration ? According to the wording of Article 102, para-

graph i
,
there is no difference in this respect between Members and

non-members; and paragraph 2 of Article 102 too, stipulating the

sanction for non-compliance with paragraph i
, refers to the parties to

non-registered treaties without differentiation between Members and

non-members 2. Under general international law as it existed at the

moment the Charter came into force, non-members could not

be bound by provisions of the Charter. But Article 2, paragraph 6,

of the Charter may be interpreted to mean that the obligation estab-

lished by Article 102, paragraph i, extends to non-members, since

the registration of treaties is necessary for the maintenance of

international peace and security.

The obligation stipulated by Article 102 refers to all, and not to

certain types of, treaties concluded by Members of the United

Nations. The Report to the President, however, contains the following
statement :

'

. . . should the obligation to register cover every
international agreement or only certain ones ? Experience had

indicated that the registration of every international agreement is

unnecessary because many of them are of minor importance and of

temporary effect. Such, for example, are numerous agreements
between governments for the purchase and sale of commodities and

the regulation of financial transactions. A more serious problem
was the question whether military agreements concluded with the

Security Council for the purpose of carrying out its duties under

3 The Report of Rapporteur of Committee IV/2 (U.N.C.I.O. Doc. 933, IV/2/4j (2),

p. 4) contains the following statement with respect to paragraph 2 of Article 102 :

' This paragraph formulates sanctions concerning the obligation imposed in

paragraph one. The Committee has preferred to depart from the formula used in

Article 1 8 ofthe Covenant ofthe League of Nations which states that non-registered
treaties shall have no obligatory force. It has confined itself to a sanction which has

reference to the faculty of the parties to invoke the international treaty or agreement
before the Organisation, which sanction, while giving all the efficacy desired by the

obligation imposed in paragraph one, will not give rise in practice to difficulties of

interpretation or application. This provision also covers treaties and agreements
to which both members and non-members are parties. It is open to the latter to

have such treaties or agreements registered. Moreover, it is necessary that they
should be able to do so, seeing that their right to invoke the treaty or agreement
before an organ of the Organisation is made subject to registration.' Cf. infra,

pp. 711 ff.
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Chapter VII of the Charter should be registered. There was a
realisation of the fact that detailed arrangements about the disposition
of forces at a time when security measures were actually being taken

could not be made public. Accordingly, although the obligation to

register is stated in general terms, it was contemplated that regulations
would be worked out in practice by the General Assembly concerning
the registration or non-registration ofparticular types of agreements.'

*

There can be no doubt that the last sentence has no basis in the Charter.

The Organisation is not competent to work out regulations by which
the obligation stipulated by Article 102 is restricted to certain types
of international agreements entered into by Members.

2. THE FUNCTION OF THE ORGANISATION OF REGISTERING AND
PUBLISHING TREATIES

The function of the Organisation of registering and publishing
treaties as established in paragraph i of Article 102, is within the

competence of the Secretary-General, in spite of the wording, which

refers to the
*

Secretariat.' The Secretariat, as pointed out, is not

organised as a body able to act as a unit on behalf of the United Nations.

Article 102 provides only for registration and publication of

treaties concluded by Members and only of treaties entered into by
Members after the Charter has come into force. Treaties entered

into by Members before this date, treaties concluded by the United

Nations or specialised agencies with non-member states, and treaties

concluded by non-member states with non-member states are not

included. Nor are included
legal transactions which, though not

having the character of treaties, may have essential effect on treaties

registered and published under Article 102, paragraph i, such as

adhesion to treaties or unilateral withdrawal from treaties. The
Charter does not authorise the Secretary-General to register

and

publish treaties other than those entered into by Members after the

coming into force of the Charter, or legal transactions not having the

character of treaties entered into by a Member of the United Nations

after the coming into force of the Charter.

At its 28th meeting on February 10, 1946, the General Assembly

adopted a resolution 8
by which it instructed the Secretary-General:

1. To submit to the General Assembly proposals for

detailed regulations and other measures designed to give effect

to the provisions of Article 102 of the Charter;

2 . To invite the governments of Members of the United

Nations to transmit to the Secretary-General for filing
and

publication, treaties and international agreements entered into

in recent years, but before the date of entry into force of the

Charter, which had not been included in the League of Nations

4
Report to the President, p. 1 54.

8 Resolutions adopted by the General Assembly, Doc. A/64, P- 34-
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treaty series, and to transmit for registration and publication
treaties and international agreements entered into after the

date of the entry into force of the Charter.

3. To receive, from the governments of non-member

States, treaties and international agreements entered into both

before and after the date of entry into force of the Charter,

which have not been included in the League of Nations treaty
series and which they may voluntarily transmit for filing

and

publication; and to dispose of them in accordance with the

foregoing provisions, and subject to such detailed regulations
and other measures as may hereafter be adopted.

The constitutionality of this resolution is doubtful. Under Article 98
of the Charter the General Assembly is certainly competent to
'

instruct
'

the Secretary-General, that is to say, to order him to

perform certain functions. But this provision does not apply to

functions which are placed by the Charter within the exclusive

competence of the Secretary-General, as the registration and publica-
tion of treaties. The constitutionality of the resolution is doubtful

also for the reason that the General Assembly authorised the

Secretary-General to register and publish treaties not included in the

category of treaties which the Charter itself authorises the Secretary-
General to register and publish.

Pursuant to the instruction of the General Assembly the Secretary-
General submitted to it draft regulations for the registration and

publication of treaties, and the Assembly adopted, at its 6rth meeting,
*

the following Regulations to give effect to Article 102 of the Charter.

PART ONE

REGISTRATION

ARTICLE i

1. Every treaty or international agreement, whatever its

form and descriptive name, entered into by one or more
Members of the United Nations after October 24, 194$, the

date of the coming into force of the Charter, shall as soon as

possible be registered with the Secretariat in accordance with

these regulations.

2. Registration shall not take place until the treaty or

international agreement has come into force between two or

more of the parties thereto.

3. Such registration may be effected by any party or in

accordance with article 4 of these regulations.

4. The Secretariat shall record the treaties and international

Resolutions adopted by the General Assembly, Doc. A/64/Add.i, pp. 189-194.
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agreements so registered in a Register established for that

purpose.

ARTICLE 2

1. When a treaty or international agreement has been

registered with the Secretariat, a certified statement regarding

any subsequent action which effects a change in the parties

thereto, or the terms, scope or application thereof, shall also

be registered with the Secretariat.

2. The Secretariat shall record the certified statement so

registered in the Register established under article i of these

regulations.

ARTICLE 3

1 . Registration by a party, in accordance with article i of

these regulations, relieves all other parties of the obligation
to register.

2. Registration effected in accordance with article 4 of

these regulations relieves all parties of the obligation to register.

ARTICLE 4

1. Every treaty or international agreement subject to

article i of these regulations shall be registered ex ojpcio by
the United Nations in the following cases :

(a) Where the United Nations is a party to the treaty or

agreement ;

(fc) Where the United Nations has been authorised by the

treaty or agreement to effect registration.

2. A treaty or international agreement subject to

article i of these regulations may be registered with the

Secretariat by a specialized agency in the following cases :

(a) Where the constituent instrument of the specialized

agency provides for such registration ;

(b) Where the treaty or agreement has been registered
with the specialized agency pursuant to the terms of

its constituent instrument;

(c) Where the specialized agency has been authorized by
the treaty or agreement to effect registration.

ARTICLE $

i. A party or specialized agency, registering a treaty or

international agreement under article i or 4 of these regula-
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tions, shall certify that the text is a true and complete copy
thereof and includes all reservations made by parties thereto.

2. The certified copy shall reproduce the text in all the

languages in which the treaty or agreement was concluded and

shall be accompanied by two additional copies and by a

statement setting forth, in respect of each party :

(a) The date on which the treaty or agreement has come
into force

;

(b) The method whereby it has come into force (for

example : by signature, by ratification or acceptance,

by accession, et cetera).

ARTICLE 6

The date of receipt by the Secretariat of the United Nations

of the treaty or international agreement registered shall be

deemed to be the date of registration, provided that the date

of registration of a treaty or agreement registered ex
officio by

the United Nations shall be the date on which the treaty or

agreement first came into force between two or more of the

parties thereto.

ARTICLE 7

A certificate of registration signed by the Secretary-General
or his representative shall be issued to the registering party or

agency and also to all signatories
and parties to the treaty or

international agreement registered.

ARTICLE 8

i . The Register shall be kept in the five official languages
ofthe United Nations. The Register shall comprise, in respect
of each treaty or international agreement, a record of :

(a) The serial number given in the order of registration ;

(b) The title given to the instrument by the parties ;

(c) The names of the parties between whom it was

concluded
;

(d) The dates of signature, ratification or acceptance,

exchange of ratification, accession, and entry into

force ;

(e) The duration;

(j)
The language or languages in which it was drawn up ;

(0) The name of the party or specialized agency which

registers the instrument and the date of such regis-

tration ;

(A) Particulars of publication in the treaty series of the

United Nations.
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2. Such information shall also be included in the Register
in regard to the statements registered under article 2 of these

regulations.

3. The texts registered shall be marked
"

ne rarietur
"

by the Secretary-General or his representative, and shall remain

in the custody of the Secretariat.

ARTICLE 9

The Secretary-General, or his representative, shall issue

certified extracts from the Register at the request of any
Member of the United Nations or any party to the treaty or

international agreement concerned. In other cases he may
issue such extracts at his discretion.

PART Two

Filing and Recording

ARTICLE 10

The Secretariat shall file and record treaties and inter-

national agreements, other than those subject to registration
under article i of these regulations, if they fell in the foliowing

categories :

(a) Treaties or international agreements entered into by
the United Nations or by one or more of the specialized

agencies ;

(f>)
Treaties or international agreements transmitted by a

Member of the United Nations which were entered into before

the coming into force of the Charter, but which were not

included in the treaty series of the League of Nations ;

(c) Treaties or international agreements transmitted by a

party not a Member of the United Nations which were entered

into before or after the coming into force of the Charter which

were not included in the treaty series of the League of Nations,

provided, however, that this paragraph shall be applied with

full regard to the provisions of the resolution of the General

Assembly of 10 February 1946 set forth in the Annex to these

regulations.

ARTICLE n
The provisions of articles 2, 5, and 8 of these regulations

shall apply, mutatis mutandis, to all treaties and international

agreements filed and recorded under article 10 of these

regulations.
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PART THREE

Publication

ARTICLE 12

1. The Secretariat shall publish as soon as possible in a

single series every treaty or international agreement which is

registered, or filed and recorded, in the original language or

languages, followed by a translation in English and in French.

The certified statements referred to in article 2 of these

regulations shall be published in the same manner.

2. The Secretariat shall, when publishing a treaty or

agreement under paragraph i of this article, include the

following information: the serial number in order of

registration or recording; the date of registration, or

recording ;
the name of the party or specialized agency which

registered it or transmitted it for
filing ;

and in respect of each

party the date on which it has come into force and the method

whereby it has come into force.

ARTICLE 13

The Secretariat shall publish every month a statement of

the treaties and international agreements registered, or filed

and recorded, during the preceding month, giving the dates

and numbers of registration and recording.

ARTICLE 14

The Secretariat shall send to all Members of the United

Nations the series referred to in article 12 and the monthly
statement referred to in article 1 3 of these regulations.

These Regulations have the character of general rules of law and their

enactment is a
legislative act. The rules go far beyond the provisions

of Article 102. The resolution by which the General Assembly
established these rules has no basis in the Charter. Only the Secretary-
General is competent to issue such regulations, and he is competent to

issue such regulations only within the framework of Article 102. The
rules are not as it is said in the preamble of the resolution

established
'

for the application of Article 102 of the Charter
'

;
the

Regulations adopted by the Assembly are substituted for the provision
of Article 102, paragraph i, which the Assembly, quite rightly,

considered to be insufficient.

The Regulations go beyond the framework of Article 102 by the

following provisions :

i . The Regulations differentiate between
*

registration
' on the

one hand and
*

filing
and recording

'

on the other hand, whereas

Article 102 provides only for registration. Since, according to

article n of the Regulations the provisions of articles 2, and 8 of

the Regulations apply also to
'

filing
and recording,' and the treaties
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filed and recorded, according to article 1 2 of the Regulations, are to-

be published in the same series as the
*

registered
'

treaties, there

seems to be no essential difference between *

registration
'

and
'

filing
and recording.' The said differentiation is in connection with the

following difference between the Regulations and Article 102.

2. Whereas under Article 102 the Secretary-General is authorised

only to
'

register
'

treaties entered into by Members after the Charter

has come into force, Article 10 of the Regulations obliges the Secretary-
General to

'

file and record
'

treaties other than those subject ta

registration under Article 102, namely: treaties entered into by the

United Nations or by one or more of the specialised agencies with

non-members; treaties entered into by Members before the Charter

came into force and submitted for registration ; and treaties entered

into by non-members with non-members submitted for
filing and

recording. Excluded from the last-mentioned category are treaties

entered into by Spain. For the resolution of the General Assembly
referred to in article 10, clause (c) of the Regulations contains in its-

preamble the following statement :

It is desirable, as a matter of practical convenience, that

arrangements should be made for the publication of any treaties

or international agreements which non-member States may
voluntarily transmit and which have not been included in the

treaty series of the League of Nations. These arrangements-
should not, however, extend to treaties or international

agreements transmitted by any non-member State such as.

Spain, the Government of which has been founded with the

support of the Axis Powers and does not, in view of its
origin,

its nature, its record and its close association with the

aggressor States, possess qualifications necessary to justify

membership in the United Nations under the provisions of the

Charter.

3. Article 2 of the Regulations stipulates an obligation of the

parties to registered treaties, not established by Article 102 of the

Charter, to register with the Secretary-General a certified statement

of any subsequent action which effects a change in the parties to the

treaty, its terms, scope or application, and a corresponding obligation
of the Secretary-General.

4. Article i, paragraph 3, of the Regulations, expressly authorises

any party to a treaty subject to registration under Article 102, and

consequently also non-member states parties to such treaties, to effect

registration ; which excludes another, possible, interpretation of the

Charter, according to which only Members are authorised to register
treaties with the Secretary-General.

. Article 4 of the Regulations provides for ex
officio registration,,

not expressly provided for by Article 102.
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6. Article 3 of the Regulations releases parties to treaties subject
to registration from this obligation in case the treaty has been brought
to registration by the other party or has been registered ex

officio;

which is not provided for in Article 102.'

The provisions of Article 102, paragraph 2, dealing with the legal

consequences of non-registration shall be discussed in the chapter on

sanctions.

7 The Report by the Secretary-General on Registration and Publication of Treaties

and International Agreements (Doc. A/3 80) contains the following statement:
'

. . . Steps have been taken for the ex
officio registration of instruments of

accession transmitted to the Secretary-General by new Members of the United

Nations in pursuance of Rule n 6 of the Provisional Rules of Procedure of the

General Assembly. The Secretariat considers that such instruments constitute an

international agreement in accordance with the definition contained in the report
of Committee IV/2 of the United Nations Conference on International Organisation
held at San Francisco (U.N.C.I.O. Report of Committee IV/2, Doc. 733, p. 71$

[misprint; correct: Doc. 93 3,"p. 70 $]) The statements made by the States parties
to the Statute of the International Court of Justice, recognising the Court's

jurisdiction as compulsory (Article 36, paragraph 2, of the Statute) are likewise

registered ex officio by the Secretariat as constituting international undertakings.
This solution, moreover, is in conformity with the practice followed by the League
of Nations in the same connection.'

A declaration made under Article 36, paragraph 2, of the Statute is a unilateral

act; it is, possibly, part of a general, hot special agreement but, by itself, not

an international agreement. It may be characterised as an
'

international under-

taking.' But neither Article 102 of the Charter nor the Regulations approved by
the General Assembly on December 14, 1 946, refer to

'

international undertakings.
'

They refer only to
'

treaties and international agreements.'

K. 4S



CHAPTER 18

SANCTIONS

i. THE CONCEPT OF
'

SANCTION
'

LAW is, by its very nature, a coercive order. A coercive order is a

system of rules prescribing certain patterns of behaviour by providing
coercive measures, as sanctions, to be taken in case of contrary

behaviour, or, what amounts to the same, in case of violation of the

law.
'

Violation
'

is a
figurative

and sometimes misleading expression.
The term

'

delict
'

(wrong, illegal act) more correctly designates any
kind of behaviour which is made the condition of a sanction because

it is considered to be undesirable.

Sanctions have the character of forcible deprivation of certain

possessions, such as life, freedom, economic or other values. They are

coercive in so far as they are to be taken even against the will of the

subject to whom they are applied, if necessary by the employment of

force. This is the way in which the law protects life, freedom,
economic and other interests against delicts. Hence, sanctions are

forcible interference in the sphere of interests normally protected by
the law. They apply only on the condition that a delict has been

committed or, what amounts to the same, that an obligation
established by the law has been disregarded, and only against the

delinquent or individuals who are in a
legally determined relation to

the delinquent, that is to the one who by his own behaviour has com-

mitted the delict. Sanctions are the specific reactions of the

community, constituted by the legal order, against delicts.

The fundamental legal concepts : delict, obligation, and responsi-

bility are corollaries of the concept of sanction. A certain behaviour

is a delict if it is a condition of a sanction. A certain behaviour is the

content of a legal obligation if the contrary behaviour is a

condition of a sanction and as such a delict. If the sanction is directed

against the delinquent, individual responsibility, that is, responsibility
for an individual's own behaviour, is established. If the sanction is

directed against an individual or individuals other than the delinquent,

responsibility for the behaviour of another or others is established. If

the sanction is directed against the individuals who belong to the same,

community family, tribe, state as the delinquent, collective

responsibility is established.

International law is law in the true sense of the term, for its rules

regulating the mutual behaviour of states provide sanctions to be

directed against the state which has committed an international delict,

or, what amounts to the same, has disregarded its obligations towards

another state and thus violated the
right of the other state. The

( 706 )
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specific sanctions provided by general international law are : reprisals
and war. Both are coercive acts, the former a limited, the latter an

unlimited interference in the sphere of interests of a state. The
distinction between reprisals and war rests upon the degree of inter-

ference : whether the enforcement action undertaken
against the state

is aimed solely at the violation of certain interests of this state, or is

directed towards its complete submission or total annihilation and

consequently performed by the armed forces of the opponent.
It is a generally accepted principle of international law that a

limited interference in the sphere of interests of one state by another

is allowed only as a reaction against a delict, that is to
say, as a sanction.

But, is this principle applicable also to an unlimited interference in the

sphere of interests of another state, to war ? As far as the answer to

this question is concerned, two opposite views exist. According to

one opinion, war is neither a delict nor a sanction; any state that is

not bound by special treaty to refrain from warring upon another state

or to resort to war only under certain definite conditions may wage war

against any other state on any ground, without violating general
international law. The opposite opinion, however, holds that

according to general international law war is in principle forbidden
;

it

is permitted only as a reaction against an international delict and only
when directed against the state responsible for this delict. Like

reprisals, war has to be a sanction if it is not to be considered as a

delict. This is the doctrine of helium justum, just war.

If the doctrine of helium justum is correct, then under general
international law the employment of force on the part of one state

against another is in principle forbidden as a delict
;

but it is excep-

tionally allowed as a reaction against a delict, that is to say, as a sanction.

Only if it is possible to interpret so-called international law in this

way can that order be considered as law in the true sense of the term.

General international law is characterised by a high degree of

decentralisation. The community constituted by this law has no
central government, no court, no administrative organs. The far-

going decentralisation of general international law manifests itself in

particular in the fact that no special organs exist to execute the

sanctions against
the delinquent. The international person whose

right has been violated is authorised to react with reprisals or war

against the international person who is responsible for the delict.

Within general international law there are no courts competent to

ascertain in an impartial way whether a delict has been committed

and whether, therefore, a sanction should be directed against the

delinquent. General international law is characterised by the principle
of self-help. In this respect it is primitive law.

The primitive technique of self-help prevailing in general inter-

national law almost completely frustrates the application of the

helium justum principle. For, as long as there is not established a

4*0)
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central and impartial organ to decide whether or not a state has

committed an international delict and thus violated the right of

another state, this matter can be settled only by an agreement between

the two states concerned. Since such agreement by which a state

recognises to have violated the right of another state is likely to be

reached only by a peace treaty imposed by the victor upon the

vanquished state, the decisive question and hence also the question
whether a war waged by one against another state is a just or an unjust

war, remains unanswerable.

The question as to whether general international law forbids war

except as a reaction against a delict has lost some of its importance
since, in the period between the two World Wars, treaties have been

concluded by almost all the states of the world for the purpose of

outlawing war. The most important of these treaties are: the

Covenant of the League of Nations (1919), the General Treaty for the

Renunciation of War called the Briand-Kellogg Pact (1928), and the

Charter of the United Nations (1945). The Covenant of the League
of Nations did not forbid war under all circumstances. The Members
of the League were allowed to resort to war against one another under

certain circumstances, but only
*

for the maintenance of right and

justice.' The Briand-Kellogg Pact outlawed war as an instrument of

national policy ; consequently, war as an instrument of international

policy and especially a war waged by one state against a state which has

violated the Pact was not forbidden.

The Charter of the United Nations goes much farther than its

predecessors. It obligates the Members of the United Nations not

only, not to resort to war against each other but to refrain from the

threat or use of force and to settle their disputes by peaceful means

(Article 2, paragraphs 3 and 4). The use offeree so-called enforce-

ment action is allowed by the Charter in principle only as a reaction

of the Organisation against a threat to the peace or a breach of the

peace (Articles 39, 41, 42); as action of the Members it is permitted

only, exceptionally, in the exercise of self-defence (Article 51) or as

action against a state which during the Second World War has been an

enemy of the signatories of the Charter (Articles 107, 53). If the

enforcement actions provided for by Articles 39, 41 and 42, of the

Charter, are true sanctions, the Charter is at least in principle in

conformity with the helium justum doctrine.

Not all the states of the world are contracting parties to the treaty

constituting the United Nations and hence members of this inter-

national community. But the Charter claims, in Article 2, paragraph 6,

to apply also to states not Members of the United Nations so far as may
be necessary for the maintenance of international peace and security.
As pointed out, this provision is not in conformity with general
international law as prevailing at the moment the Charter came into

force. Whether the provision of Article 2, paragraph 6, will obtain

general recognition remains to be seen. If so, the Charter of the
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United Nations will assume the character of general international law.

Then the sanctions provided for by the Charter, in so far as they apply
to all states, are to be considered as sanctions under general inter-

national law. The procedure for the application of these sanctions is

completely centralised, and thus
self-help, at least in principle,

eliminated.

In interpreting a legal instrument it is sometimes difficult to answer
the question what behaviour constitutes a delict, that is to say, what
behaviour is the condition of a sanction. For, according to the usually

employed legal technique, the legislator stipulates the obligations he

intends to impose upon the subjects separately from the sanctions he

provides. He expresses his intention to establish an obligation

usually by characterising a certain behaviour as desirable or undesirable

by formulating a prescription or a prohibition, using the terms
'

ought,
'

'

shall,'
*

duty,'
'

obligation
'

and the like. Only exceptionally the

intention of the
legislator to establish an obligation is expressed merely

by the fact that a coercive measure is attached to a certain conduct,

which thus is to be considered as a delict without being expressly

forbidden; and its omission an obligation without being expressly

prescribed.

If a
legislator declares a certain pattern of behaviour as contrary to

what he desires by providing that the subjects
'

shall
'

not behave in

this way, or that they
*

ought
'

or are
*

obliged
'

to behave in the

contrary way, and ifhe expressly attaches coercive measures not only to

the acts, or not to all the acts, which he has determined in this way as

delicts, doubts may arise as to his intentions. Hence it may be difficult

to answer the questions : which conduct is to be considered as a delict

in the sense of conditioning a sanction, and which coercive measures

are intended as true sanctions. From the point of view of a correct

legal technique it is advisable to qualify a conduct as a delict and the

contrary conduct as the content of an obligation only by attaching to it

coercive measures as sanction, or by attaching sanctions only to a

conduct qualified in an unambiguous way as content of an obligation.
If a treaty providing for enforcement measures is to be interpreted as

being in conformity with general international law, the conduct which

constitutes the condition ofan enforcement measure must be considered

to be a delict and the contrary conduct the contents of an obligation,
even if it is not expressly stipulated as obligation. This undoubtedly
holds as to enforcement measures which have the character of reprisals ;

for reprisals are generally considered to be permissible only as reactions

against delicts. As to enforcement measures which have the

character of war (since they involve the employment of armed force)

the above statement is correct only if the helium justum principle is

presupposed as part of positive international law. Otherwise, a

treaty establishing the constitution of an international organisation

may, in conformity with general international law, provide enforcement
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measures involving the use of armed force as reaction against
a conduct

of states which need not necessarily be considered as a delict or, what

amounts to the same, as the violation of an obligation imposed upon
the states by the constitution of the international organisation. Just

as war, according to the doctrine rejecting the bellum justum principle,
collective enforcement measures involving the use of armed force

provided by the constitution of an international organisation need not

necessarily have the character of sanctions. They may be actions,

neither forbidden nor prescribed by general international law, but

authorised or prescribed by the constitution of the international

organisation.

2. EXPULSION FROM THE ORGANISATION

The Charter of the United Nations does not use the term
'

sanction
'

and contains only two provisions that clearly stipulate sanctions. The
one is Article 6, the other is Article 19. Article 6 runs as follows :

A Member of the United Nations which has persistently
violated the Principles contained in the present Charter may be

expelled from the Organisation by the General Assembly upon
the recommendation of the Security Council.

Expulsion from the Organisation is an enforcement measure in so far

as it is an action taken against the will of the state concerned.

Expulsion is enforced upon a Member, in contradistinction to

voluntary withdrawal. It is an enforcement measure although the

Charter uses the latter term only with reference to actions taken under

Articles 39, 41 and 42. Expulsion from the Organisation is undoubtedly
a sanction

; for it is expressly directed against violations of the Charter

or, more exactly, against a Member which has persistently violated the

Principles contained in the Charter.

It may seem as if expulsion from the Organisation is not a sanction

attached to all kinds of violations of the Charter ; only the Principles laid

down in Article 2 are referred to. But one of these Principles

(Article 2, paragraph 2) is formulated:
*
All Members . . . shall

fulfil . . . the obligations assumed by them in accordance with the

present Charter.' Hence, the persistent violation of any obligation
established by the Charter may entail expulsion as its sanction. The

question is only what conduct of the Members must be considered to

be an
*

obligation.
'

This question may easily be answered where the

Charter uses the words: the Members shall do something, as in

Article 2, paragraphs 25, or the Members agree to do something, as

in Article 2
, or the formula : the Members accept the obligation,

as

in Article 73, and the like. But there are provisions of the Charter

(which shall be discussed later) in respect of which it is doubtful

whether they constitute an
'

obligation
'

in the sense that their

violation entails a sanction.
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Since Article 6 speaks of
'

Principles
*

in the plural, not of
'

any

Principle,' it is not quite clear whether the persistent violation of one

Principle is sufficient to
justify expulsion, or whether the persistent

violation of several Principles is necessary, and with respect to

Principle 2, whether the persistent violation of one or of several

obligations referred to in this Principle is required in order to justify

expulsion. The decision of these questions as well as the interpre-
tation of the term

'

persistent
'

is incumbent on the organs which have

to apply Article 6 : the Security Council and the General Assembly.
The decision of the Security Council by which it

* recommends '

the

expulsion of a Member to the General Assembly, requires, in

conformity with Article 27, paragraph 3, affirmative vote of seven

members including the concurring votes of the permanent members
;

the decision of the General Assembly requires, in confoimity with

Article 18, paragraph 2, a two-thirds majority of the members

present and voting. Both decisions are necessary to bring about the

expulsion of the Member. The General Assembly is not bound by a

recommendation of the Security Council to expel a Member
;
but the

Assembly cannot expel a Member without a previous recommendation
of the Council to do so. The possibility of interpreting the formula
4

upon the recommendation of the Security Council
'

to mean that the

Council may make a positive or a negative recommendation to the

Assembly and that the latter, even in case, the Council recommends not

to expel the Member, may decide to expel the Member, has been

discussed in the chapter on Membership.
1

The Security Council and the General Assembly are not bound by
the Charter to inflict the sanction stipulated in Article 6 upon a

Member which has committed the delict determined in this Article.

The Charter only authorises the two organs to do so
; they

'

may
'

expel a Member found guilty by them of having persistently violated the

Principles contained in the Charter. But they may, for some reason

or other, refuse to exercise this function.

To ascertain whether a Member has violated its obligations under

the Charter is to answer a legal question. Bodies such as the Security
Council and the General Assembly are certainly not the proper organs
to fulfil this task. There was no sufficient reason not to confer it upon
the International Court of Justice and to restrict the function of the

Security Council and the General Assembly, or of one of them, to

apply for a decision of the Court and to act in conformity with it.

It may be doubtful whether expulsion from an organisation whose

purpose is the maintenance of peace is an adequate sanction at all.

This is certainly not the case if by expulsion the Member gets rid of

the obligations which it has violated and thus has shown that it considers

these obligations as an unwelcome burden. Expulsion has the effect

of a sanction, that is to say,
of an evil, only in so far as it deprives the

Cf. supra, pp. 6 1 ff.
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state of its rights as a Member. This effect, however, can be realised

without releasing the guilty Member from its obligations.

3. SUSPENSION FROM THE EXERCISE OF THE RIGHTS OF MEMBERSHIP

The Charter provides for such a possibility in Article
,
which runs

as follows:

A Member of the United Nations against which preventive
or enforcement action has been taken by the Security Council

may be suspended from the exercise of the rights and privileges
ofmembership by the General Assembly upon the recommenda-
tion of the Security Council. The exercise of these rights
and privileges may be restored by the Security Council.

This Article introduces as a valuable innovation suspension from the

exercise of the rights of membership. The addition
'

and privileges
*

is superfluous since privileges are rights.
If by

'

privilege
*

is meant

a particular right,
a right constituting an advantage as compared with

the rights ofothers, the Charter grants privileges only to the five powers
which are permanent members of the Security Council.

By
'

rights
'

all benefits may be understood which a state has in its

capacity as Member of the United Nations, as, for instance: to be

represented on the General Assembly and the three Councils ;
to be

elected member of these Councils
; to be invited to participate in the

discussions of the Security Council under Articles 31, 32, 44; to

bring to the attention of the Security Council or of the General

Assembly disputes and other situations under Article 3$, paragraph i.

The right to administer a trust territory is not a right of membership
since, as pointed out, this is not a right which a state has in his capacity
as a

' Member of the United Nations.
'

In conformity with Article 8 1
,

a non-member may be the administering authority on the basis of a

trusteeship agreement. Hence the exercise of this right cannot be

suspended under Article . But, as pointed out, the term
' member-

ship
'

may be understood in a wider and in a narrower sense : member-

ship in the Organisation comprising, or not comprising, the judicial

community. If the term
'

membership,' as used in Article
,
means

membership in the Organisation comprising the judicial community,

suspension from the exercise of the rights of membership includes

suspension from the exercise of the rights established by the Statute

of the International Court of Justice. In so far as these rights are to

be exercised in the General Assembly or the Security Council, as the

right to participate in the election of the judges of the Court (Article 4
of the Statute) or in the procedure for the amendment of the Statute

(Article 69 of the Statute), their exercise is suspended also in case the

term
*

membership
'

is interpreted in the narrower sense. But the

right to have access to the Court is established only by the Statute. It

is a right of membership in the judicial community, a right
which



Sanctions 7 1 j

states have when they are parties to the Statute, whether they are or

are not
' Members of the United Nations

'

in the narrower sense of

the term, and, under certain conditions, even if they are not parties
to the Statute. Although the wording of Article r, does not exclude

the interpretation according to which also the exercise of this right,
established by the Statute, is suspended, it is not very likely that this

effect of Article was intended by the framers of the Charter. It is

probable that the term
'

membership
'

in Article 5 means only

membership in the Organisation not comprising the judicial community.
If this interpretation is accepted, Article 5 is applicable only to Members
of the United Nations in the narrower sense, not to states which are

parties to the Statute without being
' Members of the United Nations

'

(Article 93 of the Charter) and not to states to which the Court is

open without their being
'

parties to the Statute
'

(Article 3$,

paragraph 2 of the Statute).

That under Article 5 a Member of the United Nations. (in the

narrower sense of the term) is suspended from the exercise of its

rights, does not mean that it may exercise the rights which a non-

member state has under the Charter (not comprising the Statute).

The suspended Member remains a
' Member '

and has to fulfil all tHe

obligations of membership. The provisions of the Charter referring
to non-members are not applicable to it. Hence it is not entitled to

bring to the attention of the Security Council or the General

Assembly a dispute under Article 3^, paragraph 2, or to be invited

to participate in the discussion of the Security Council under Article 3 2 .

Suspension from the exercise of the rights of membership does not

mean to be treated as a non-member. Hence suspension from the

exercise of the membership rights may at least temporarily place
the Member concerned in a position worse than that of a non-member.
It is regrettable that an interpretation of Article $ excluding such

effect has no basis in the wording of the Article.

It is
significant that the General Assembly participates only in the

action by which the exercise of the rights of membership is to be

suspended, not in the action by which the exercise of the rights is to

be restored. This can be done only by the Security Council. * The
Charter does not provide that the Security Council must restore the

exercise of the rights suspended according to Article 5 as soon as a

preventive or enforcement action is terminated
;
nor does the wording

of Article allow the intrepretation that the suspension automatically
terminates at that moment. Such a provision would not be advisable

2 The Report to the President, pp. $j f., contains the following statement:
'

It is not

necessary, however, for the General Assembly to participate in the decision to

restore the
rights and privileges of a suspended Member. The last point was made,

not to detract from the powers of the General Assembly, but rather as a means of

facilitating the operation of security measures and to speed the return to full

participation in the Organisation of a Member which alters its behaviour for the

better as a consequence of enforcement measures taken against it.'
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because the question as to when the preventive or enforcement action

is terminated may not be self-evident. Only the Security Council is

competent to decide this question.

Suspension of the rights of membership, as stipulated in Article
,

is not at least not directly intended as a sanction. It is an additional

measure taken against a Member subjected to
'

preventive or enforce-

ment action.' If the enforcement action (including a preventive
enforcement action) is a sanction, suspension of the

rights
of member-

ship it is true may be considered as an additional sanction. If,

however, the enforcement action itself has not the character of a

sanction, the suspension of the
rights of membership cannot have this

character either. The main purpose of this measure is to prevent a

Member which is not expelled but against which enforcement action

is in operation from exercising the rights of a Member. That a

Member against whom enforcement action is taken may exercise his

rights
of a Member is indeed a most unsatisfactory situation. It was

possible under the Covenant. Under the Charter this inconvenience

is avoided.

What is the meaning of the term
'

preventive or enforcement

action
'

used in Article $ ? As pointed out, probably enforcement

action for the prevention or suppression of a breach of the peace taken

under Articles 39, 41 and 42. It is possible to apply Article 5 also

in case of an enforcement action taken under Article 94, paragraph 2
,

to give effect to a judgment of the International Court of Justice. But

it is hardly possible to interpret the term preventive action as used in

Article to mean a provisional measure taken under Article 40
'

in

order to prevent an aggravation of the situation.' Otherwise the

Charter would certainly go too far. For, to suspend the exercise of

the rights of membership of a state which has been
*

called upon
'

to

comply with provisional measures is hardly justifiable, not only
because the state may be the aggressor as well as its victim; but also

because it is as we shall see later doubtful whether the states are

obliged under Article 40 to comply with the
'

call
'

of the Security
Council.

4. THE EFFECT OF EXPULSION

Suspension of the exercise of the rights of membership could be an

appropriate sanction against any violation of obligations of a Member.
It is regrettable that the Charter has not established this measure as a

sanction instead of expulsion from the Organisation. The latter

measure is all the more problematical as the Charter if correctly

interpreted does not confer upon the Members the right of with-

drawal from the Organisation.
3 Where such possibility exists,

expulsion has, in contradistinction to voluntary withdrawal, the visible

stigma of a moral discrimination. Where no voluntary withdrawal

3 Cf. supra, pp. 122 ff.

I
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is possible at all, a state that wishes to leave the burden of membership
to the other members of the organisation might be induced to reach

this goal by creating a situation which may lead to its expulsion.

This, however, is not quite feasible under the Charter which

claims to be applicable not only to Members but also to non-members.

Expulsion from the United Nations, in contradistinction to the same

sanction under the Covenant of the League, has not the effect of getting
rid of the obligations established by the Charter. For, as pointed out,

according to Article 2, paragraph 6, the Organisation is authorised to

insure that states which are not Members of the United Nations, and

consequently also a state which has been expelled from the Organisa-

tion, act in accordance with the Principles of the Charter. Viewed
in the light of Article 2, paragraph 6, the provision of Article 6 does

not exactly constitute expulsion from the Organisation, but rather

forfeiture of the
rights ofmembership, and even not of all

rights.
One

of the most important rights is the one stipulated in Article 2,

paragraph 7 : to be exempt from any intervention on the part of the

Organisation
'

in matters which are essentially within the domestic

jurisdiction.' This right is conferred upon
'

any state,' not only upon
Members, and consequently, is not affected by expulsion from the

Organisation. Another important right is the one stipulated in

Article 3 2 : A Member which is not a member of the Security Council,

if it is a party to a dispute under consideration by the Security Council

shall be invited to participate, without voting, in the discussion

relating to the dispute. But the same right is conferred by this-

Article on non-members, so that, when a Member has been
'

expelled
'

under Article 6, it retains this right
as a non-member. Strange as it

may seem, this right which cannot be lost by expulsion, may be at

least temporarily lost by the suspension from the exercise of the

rights of membership under Article 5. Hence the value of so-called

expulsion under Article 6 is very problematical.
*

* At the San Francisco Conference, expulsion and suspension gave rise to a lengthy

exchange ofviews, and a special sub-committee was entrusted with the examination

of these questions.
' On May 2 j, the sub-committee recommended that reference

to expulsion be omitted from the Charter. The sub-committee also recommended

that, if Committee 1/2 sustained the view of the majority of the sub-committee on

expulsion, then the Committee should change the draft of paragraph 3, Section B,

Chapter V concerning suspension along the following lines:
' The Organisation

may at any time suspend from the exercise of the rights or privileges of membership

any member of the Organisation against
which preventive or enforcement action

shall have been taken by the Security Council, or which shall have violated the

principles of the Charter in a grave or persistent fashion. The exercise of these

rights and privileges may be restored in accordance with the procedure laid down
in Chapter ..., paragraph ....' (U.N.C.I.O. Doc. 606, 1/2/43).

' When this question was brought before the whole Conimittee, the members

in favour of expulsion explained that the primary purposes of the Organisation were

peace and security, not universality. Expulsion would only apply to Member
states which were admittedly incorrigible and which violated the principles
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This all the more as the decision of the Security Council to recom-
mend to the General Assembly the expulsion of a Member requires,

according to Article 27, paragraph 3, an affirmative vote of seven
.

members including the concurring votes of the permanent members.
Hence the sanction of expulsion can hardly be applied against one of the

five great powers. The same is true with respect to the suspension
from the exercise of the

rights
of membership. This measure, too,

can be taken only by the General Assembly upon recommendation of

the Security Council, and to the decision of the Security Council the

veto
right

of the five big powers applies. In this point the Charter

constitutes a regrettable setback as compared with the Covenant.

Article 16, paragraph 4, provides that a Member of the League which
has violated the Covenant may be

'

declared to be no longer a Member
of the' League

'

this is an euphemistic expression for
'

expelled from

the League
' *

by a vote of the Council concurred in by the Repre-
sentatives of all the other Members of the League represented thereon.'

The Member which is to be expelled has no vote. This was the way

contained in the Charter in a grave or persistent manner. So far as such states

were concerned, the attitude which would be adopted towards them by the

Organisation would have to be stated quite plainly. In the case of a state the

exercise of whose rights and privileges was suspended, to maintain its status as a

member might prevent the Organisation from taking sufficiently severe action

against it; and, failing
the power of expulsion, a Member state might be able to

take concerted action with a non-member state in order to impede the'' working
of the Organisation. It was wrong to say that expulsion, as opposed to suspension,
would release a state from all obligations imposed on Member states. In point of

fact, by virtue ofthe principles contained in the Charter, it would still be bound by
various obligations devolving upon non-member states in so far as such obligations
affected the maintenance of peace. It was likewise wrong to say

that such a

measure was irremediable. Expulsion, though conclusive in character, could

not be an obstacle to subsequent re-admittance if this were justified by* circum-

stances. Those in favour of omitting any reference to expulsion in the Charter

maintained that this would be incompatible with the concept of universality, which

pre-supposed that all states would eventually be admitted to membership in the

Organisation. It would entail more drawbacks for the Organisation itself than

for the state concerned. It would set up a centre in opposition to the Organisation
around which other discontented states would

rally.
It would force Member

states to break off all relations, diplomatic and otherwise, with the state which

had been expelled. It would prevent any reconciliation between the Organisation
and the state expelled, and, whatever might be said, its results would be less

severe than those of suspension.' . . .

' At the meeting of Committee 1/2 held on

May 2rth, a proposal providing for inclusion of expulsion in the Charter was

approved by a simple majority, but failed to obtain the support of two-thirds of

the delegates present and voting.' The committee was left to reconsider this

decision, and the final vote concluded with the inclusion in the Charter of the

clause on expulsion as stipulated in Article 6. Consequently also the provision

concerning suspension as stipulated in Article j was adopted. Cf. (U.N.C.I.O.
Doc. 1160, 1/2/76 <i), pp. 7 ff.).

It is worth noting that the delegate of the Soviet Union, which had been ex-

pelled from the League of Nations for having violated the Covenant,
'

urgedi
that

the reference to expulsion be included with the Charter.' (U.N.C.I.O. Doc.

8 $9, EX/2i; cf. U.N.C.I.O. Doc. 941, 1/2/62).
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in which the Soviet Union had been expelled from the League. Such

expulsion cannot happen under the Charter.

. SUSPENSION OF THE RIGHT OF VOTING IN THE GENERAL ASSEMBLY

The Charter allows not only to deprive a Member of most of its
rights

of membership as a sanction for persistent violation of the Principles

and to suspend a Member against which preventive or enforcement

action has been taken from the exercise of all its rights ;
it allows also

to suspend a Member from the exercise of a special right in case of

non-fulfilment of a special obligation. It is the obligation stipulated

in Article 17, paragraph 2, to bear the expenses of the Organisation
as apportioned by the General Assembly. Article 1 9 provides :

A Member of the United Nations which is in arrears in the

payment of its financial contributions to the Organisation shall

have no vote in the General Assembly if the amount of its

arrears equals or exceeds the amount of the contributions due

from it for the precedingtwo full years . The General Assembly

may, nevertheless, permit such a Member to vote if it is

satisfied that the failure to pay is due to conditions beyond the

control of the Member.

The right to vote in the General Assembly is only one of the rights

of membership. It includes the right to participate in elections since

the act of election is composed of acts of voting.
8 A Member who,

according to Article 19, has lost the exercise of its right to vote in the

General Assembly may still exercise all the other rights ofmembership,

expecially the right to participate
in the deliberations of the General

Assembly, the right to be elected member of the Security Council, and,

if it is a member of the Security Council, to vote in the Security
Council. That a Member may be excluded from voting in the General

Assembly but not from voting in the Security Council is indeed a

strange consequence of the wording of Article 19.'

This provision does not stipulate loss of the right to vote but

temporary suspension of the exercise of this right. The suspension
shall last only as long as the Member '

is in arrears in the payment of its

financial contributions to the Organisation.'
7 The suspension of the

* Committee i to Commission II of the San Francisco Conference recommended

that states failing
to fulfill their financial obligations should be deprived of

'

all
'

voting rights in the Assembly. (U.N.C.I.O. Doc. $70, H/i/26, p. 3).

At the San Francisco Conference the delegate of the Netherlands made the follow-

ing suggestion :

' A member of the Organisation which has not in due time paid
its portion of the expenses loses its right to vote in the Assembly, and, if

a 'member

of the Security Council, forfeits
its seat thereon.' (U.N.C.I.O. Doc. 1133, St./i9.)

7 Committee i to Commission II recommended
'

that each member state shall have

one vote in the General Assembly. It recommends also that states failing
to

fulfill their financial obligations should be deprived of all voting rights in the

Assembly as long as they are in arrears. In its discussions of this matter, the

experience of the League of Nations was cited as indicating the need for such a

penalty.' (U.N.C.I.O. Doc. 666, H/i/26 (i) (a), p. 3).
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right may be prevented by a decision of the General Assembly. The

object of this decision is to permit a Member to vote. This decision

may be taken if the General Assembly ascertains that the failure to pay
is due to conditions beyond the control of the Member. If the

subject matter of this decision is considered to be 'an important

question
'

the decision is to be made according to Article 18, para-

graph 2
, by a two-thirds majority. The subject matter is not expressly

mentioned in this Article
;
but it may be subsumed under

'

budgetary

questions.
'

However, it may be argued that the decision by which the

General Assembly permits a Member to vote under Article 19,

requires only a simple majority, since this matter, in contradistinction,

to
'

suspension of the rights and privileges of membership
'

is not

among those enumerated in Article 18, paragraph 2. The question
as to whether this enumeration is exhaustive, may be answered in

different ways.
8

The General Assembly may, by decision, permit the Member which

is in arrears in its payments to vote. But who has to decide that the

Member is in arrears and that, consequently, it has
*

no vote in the

General Assembly
'

or which is more exact that the exercise of its

right to vote is suspended ? And who has to decide that a Member
which was in arrears in the payment of its financial contributions and

consequently suspended from the exercise of its right to vote has made

up for the fulfilment of its obligations and that the exercise of its right
to vote is to be restored? Article 19 says only' that the Member
'

shall have no vote
'

if it is
' in arrears.' It does not determine the

procedure in which this condition or the fact that this condition has

ceased to exist and the consequence of these facts are to be established,

although it does so with respect to the permission to vote. An
authentic establishment of the fact that a Member is in arrears in its

payments is all the more necessary as the conditions under which a

Member shall lose the exercise of its right to vote in the General

Assembly are rather complex and open to disputes between the

Member and the Organisation. The amount of its arrears must equal
or exceed the amount of the contributions due from it for the pre-

ceding two full years. The same is true with respect tc the fact that

a Member which was in arrears has subsequently paid its financial

contribution.

Probably it has been presupposed as self-evident that the General

Assembly shall establish the fact that a Member is in arrears in its

payments or the fact that it has subsequently paid its contributions and

that the General Assembly, after having ascertained the one or the

other fact, may suspend or restore the exercise of its right to vote

by a decision to be made in conformity with Article 1 8 . The question
as to whether a decision by which the Assembly suspends the exercise

of the right to vote requires a simple or a two-thirds majority, is to be

8 Cf. supra, pp. 1 80 ff.
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answered in the same way as the same question relating to the decision

by which the Member is permitted to vote. Among the
'

important

questions
'

enumerated in Article 18, paragraph 2,
'

the suspension of

the rights and privileges of membership
'

is mentioned. The

wording of this formula applies also to the decision by which the

exercise of the right to vote in the General Assembly is suspended.
But according to its intention the formula probably refers only to the

suspension of the rights and privileges of membership provided for

in Article . Article 19 does not speak of a
'

suspension
'

of the

right or the exercise of the right to vote, although it provides for

such suspension.

When the General Assembly, by a decision not expressly provided
for in Article 19, establishes the fact that a Member is in arrears in

the payment of its financial contributions to the Organisation and

declares the exercise of the right of this Member to vote in the

General Assembly suspended then the other decision, expressly

provided for in Article 19, by which the General Assembly permits
the Member to exercise its right to vote is excluded. For the

first mentioned decision can be made only if the General Assembly is

not satisfied that the failure to pay is due to conditions beyond the

control of the Member. What is meant in Article 19, but formulated

in a technically insufficient way, is this : If a Member is in arrears in

the payment of its financial contributions to the Organisation, the

General Assembly shall ascertain whether the failure to pay is due to

conditions beyond the control of the Member and, if this is not the

case, suspend the Member of the exercise of its right to vote in the

General Assembly. The exercise of the right to vote shall be restored

by the General Assembly as soon as the latter is in a position to

ascertain that the Member has paid all the contributions due from it

according to Article 17, paragraph 2.'

Suspension of the exercise of the right to vote in the General

Assembly as provided for in Article 1 9 may be interpreted as a sanction

of the violation of the special obligation laid down in Article 17,

paragraph 2, in spite of the fact that Article 19, in contradistinction

to Article 6, does not refer expressly to a
'

violation
'

of a Member's
*

obligation
'

but to the
'

payment of its financial contributions.'

However, the payment of the financial contributions to the Organisation
as stipulated in Article 17, paragraph 2, is an obligation of the

Members. Here it is said : The expenses of the Organisation
'

shall
'

be borne by the Members. That the suspension of the exercise of the

right to vote is intended as a sanction, that is to say,
as a reaction

against the violation of an obligation, may be concluded also from the

9 The Rules of Procedure of the General Assembly only provide in Rule 149 that the

Committee on Contributions, to be appointed under Rules 147 and 148, shall advise

the General Assembly
'

on the action to be taken with regard to the application of

Article 19 of the Charter.'

24
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fact that this reaction shall not take place if the Member is not guilty,
if it cannot be made responsible for the failure to pay since this failure

is due to conditions
'

beyond the control of the Member.' In the

discussion of Committee i to Commission II of the San Francisco

Conference the provision of Article 19 has frequently been charac-

terised as
'

penalty.'
* Since the Security Council has no competence

with respect to the suspension of the right to vote in the General

Assembly, this is a sanction the 'only one which may be imposed
even upon one of the states which are permanent members of the

Security Council.

That a Member which is in arrears in the payment of its financial

contributions to the Organisation has been suspended from the

exercise to vote in the General Assembly does not exclude the

possibility
of expelling this Member from the Organisation for having

persistently violated its obligation to bear the expenses of the

Organisation as apportioned by the General Assembly.

6. THE SANCTION FOR NON-COMPLIANCE WITH A JUDGMENT OF

THE INTERNATIONAL COURT OF JUSTICE.

Article 94, paragraph i
, of the Charter provides :

*

Each Member of

the United Nations undertakes to comply with the decision of the

International Court of Justice in any case to which it is a party.
'

That

means that each Member shall comply with the decision of the Court.

The wording of the provision expresses the intention of the Charter

to impose upon the Members an obligation. , Non-compliance with

the decision of the Court constitutes according to the intention of

the Charter a violation of an obligation. Paragraph 2 of Article 94

expressly refers to the provision of paragraph i as to an
'

obligation
'

and provides for a reaction against a conduct which constitutes a

failure to perform this obligation : the Security Council may
'

decide

upon measures to be taken to give effect to the judgment.' The

wording of paragraph 2 is not quite consistent with the wording of

paragraph i . Paragraph i speaks of
'

the decision
'

of the Court
;

paragraph 2 of a judgment
'

. The Court may render various

decisions; not every decision of the Court has the character of a
'

judgment.' But paragraph i speaks of
'

decision
'

in the singular.
Hence it may be assumed that the

'

decision
'

referred to in

paragraph i is the
'

judgment
'

referred to in paragraph 2
;
and hence*

Article 94 may be interpreted to establish only an obligation to compl)
with the

*

judgments
'

of the Court, not an obligation to comply with

all its decisions. Yet it is not excluded to interpret paragraph i to

refer to all decisions of the Court. However, the provision of

paragraph 2 determining a possible reaction against a violation of the

obligation stipulated in paragraph i refers only to a
*

judgment
'

of

i Cf. U.N.C.I.O. Doc. 414, H/i/17, P- '; 454, H/i/2i* p. i; 57<>, H/i/26, p. 3-
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the Court, not to all its decisions. The Security Council is

authorised to take measures only to give effect to a
'

judgment
'

of
the Court. If these measures have the character of enforcement

measures, they may be interpreted to be sanctions. As pointed out

in a previous chapter, enforcement measures taken by the Security
Council under Article 94, paragraph 2, need not necessarily be
enforcement measures under Article 39. The Security Council in

order to give effect to a judgment of the Court may apply Article 41
without applying Article 39,

a that is to say, without having previously
determined the existence of a threat to, or breach of, the peace. But

the Security Council may take all enforcement measures referred to

in Article 39 in case of non-compliance with any decision of the Court,
also with a decision which has not the character of a

'

judgment/
after it has determined that such non-compliance constitutes a threat

to, or breach of, the peace.

7. THE SANCTION FOR NON-REGISTRATION OF TREATIES

There is still another provision of the Charter which seems to have the

character of a special sanction for the violation of a special obligation.
It is the obligation stipulated in Article 102, paragraph i : to register
treaties with the Secretariat.

There can be little-doubt that there is intended by this provision
an obligation of the Members to bring every treaty entered into by them

after the Charter has come into force to registration with the

Secretariat. Every treaty
'

shall
'

be registered.'
This presupposes

that each Member submits the text of the treaty to the Secretariat

for the purpose of registration.
'

As soon as possible
'

: this require-
ment can be fulfilled only by the Member concerned and by the

Secretariat. It would have been better to have formulated the

provision of Article 102, paragraph i, by saying: Every Member
shall . . . instead of: Every treaty shall . . . Article 102,

paragraph i, refers to 'every' treaty entered into by a Member, that

is to
say, not only to treaties concluded by a Member with another

Member but also to treaties concluded by Members with non-members

or international organisations.

What is the consequence if a Member violates its obligation under

Article 102, paragraph i, by not submitting a treaty entered into by
it to the Secretariat for registration ? To this question paragraph 2

of Article 102 gives the following answer:

No party to any such treaty or international agreement
which has not been registered in accordance with the

provisions of paragraph i of this Article may invoke that treaty

or agreement before any organ of the United Nations.

* Cf. supra, pp. 541 ff.

K.
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In this context we shall discuss only the effect of this provision on
the Member which has not fulfilled its obligation under paragraph i .

That this Member cannot invoke a non-registered treaty before any

organ of the United Nations means that the treaty is to be considered

by the competent organ of the United Nations as non-valid in relation

to the Member which invokes the treaty before that organ. The

wording of Article 102, paragraph 2, does not preclude an organ of

the United Nations, especially the International Court of Justice, from

applying a non-registered treaty not invoked by a party; and a party

may not invoke a treaty in case the treaty is less favourable to that

party than to the other party. Then the other party is interested in

the treaty; but Article 102, paragraph 2 according to its wording

applies also to that party. That the organ of the United Nations may
apply a non-registered treaty ex

officio
whether the treaty is or is not

invoked by a party, is more than doubtful. If a treaty may not be

invoked by the parties before an international authority, that authority
cannot apply die treaty. Hence the effect of the provision that no

party to a non-registered treaty may invoke the treaty before any organ
of the United Nations is the invalidation of the treaty within the legal

sphere of the United Nations. It is a relative, not an absolute

invalidation of the unregistered treaty. The parties to the unregistered

treaty are not precluded from invoking the treaty before authorities

different from the organs of the United Nations, and these authorities

are not precluded from applying such a treaty.

hi this respect Article 102 of the Charter differs from Article 18

of the Covenant which provided that no
*

treaty or international

engagement shall be binding until so registered.' That means that a

treaty concluded by a Member state with another Member or non-

member state shall be considered as absolutely non-valid. This

provision
has been found to go too far, especially with respect to

treaties concluded with non-members for which the Covenant was not

binding. It seems that this experience has led to the formation of

Article 102, paragraph 2, of the Charter, restricting the invalidation

of unregistered treaties to the legal realm of the Organisation. But

Article 102, paragraph 2, applies not only to treaties concluded by
Members but also to treaties concluded by Members with non-members.

This might be justified by the assumption that the obligation to register
treaties is, under Article 2, paragraph 6, to be considered as an obliga-
tion imposed indirectly also upon non-members. If so, the

restriction of the rule laid down in Article 102, paragraph 2, to organs
of the United Nations seems not to be necessary. For, then there

exists no difference between a Member and a non-member with

respect to the obligation to register treaties. If, however, Article 2,

paragraph 6, is not interpreted to mean that the obligation to register
treaties is incumbent also upon non-members, the provision of

paragraph 2 of Article 102 that
*

no party,' non-members included,
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may invoke the unregistered treaty before an organ of the United

Nations is highly problematical. How can a sanction be inflicted upon
a non-member for not having registered a treaty, if this state is not

obliged to register ? And how can an organ of the United Nations

refuse to apply a non-registered treaty to which a non-member is a

party, if the treaty, under general international law, is valid ?

It is doubtful whether international authorities other than organs
of the United Nations will recognise Article 2, paragraph 6, of the

Charter as a rule imposing obligations upon non-members. If a

dispute between a Member and a non-member is to be decided by an

international tribunal of arbitration established by the parties to the

dispute, it is quite possible that this tribunal will not consider the

non-member as bound by the Charter and declare a treaty concluded

by the parties
as valid for both, even if not registered with the

Secretariat. Hence, the restriction of Article 102, paragraph 2, is

quite understandable. It shows how problematic Article 2,

paragraph 6, is.

The effect of Article 102, paragraph 2, is that a Member forfeits

the rights which the unregistered treaty confers upon it. So far the

provision of Article 102, paragraph 2, has the effect of a sanction. 3

But since paragraph 2 of Article 102 provides that
'

no party
'

to a

non-registered treaty may invoke that treaty before any organ of the

United Nations, the relative invalidation of the treaty has the effect

that also the obligations imposed by the treaty on the Member guilty
of non-registration cannot be maintained against it. This is not quite
in the line of a sanction, especially in the case that the treaty has been

concluded by a Member with a non-member and is more to the benefit

of the latter than the former. The Member has the possibility of

frustrating the undesired effect of the treaty by not
fulfilling

its duty
of

registration. On the other hand, if the treaty has been brought to

registration by the other party and this is possible even if the other

party is a non-member the provision of Article 102, paragraph 2,

does not work against the Member which disregards its duty under

paragraph i.

As a matter of fact, the Regulations established by the General

Assembly for the Application of Article 102 provide in Article i,

paragraph 3, that registration may be effected by any party to a
treaty,

and in Article 4, even for an ex
offlcio registration by the Secretary

-

General. According to Article 3 of the Regulations, registration by
one party relieves all other parties, and ex

offlcio registration all the

parties of the obligation to register.

J The Report of Rapporteur of Committee IV/2 (U.N.C.I.O. Doc. 933. Iv/*/4* (0.

p. 4) expressly characterises the provision of Article 102, paragraph 2, as 'sanctions

concerning the obligation imposed in paragraph one.'

46(2)
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Hence it may be doubtful whether the relative invalidation of
treaties provided for by Article 102, paragraph i, may properly be

interpreted as a sanction for the violation of the obligation stipulated
in that paragraph. Even if it is a sanction, the

'

persistent violation
'

of that obligation still remains under the general sanction of Article 6

of the Charter.

8. ENFORCEMENT MEASURES

The most important sanctions provided by the Charter are considered

to be the enforcement measures determined in Chapter VII. The
Charter

lays particular stress on these measures in proclaiming in

Article i, paragraph i, as the first Purpose of the United Nations
*

to take effective collective measures for the prevention and removal

of threats to the peace, and for the suppression of acts of aggression
and other breaches of the peace.' The '

collective measures
'

referred to in Article i, paragraph i, are specified in Articles 41, 42
and 4. There are two kinds of such measures: measures not

involving the use of armed force, and measures involving the use of
armed force. Both are

'

enforcement measures
'

or
'

enforcement

actions
'

as they are sometimes called in the Charter (' measures
'

i

Article 2, paragraph 7, Article 50;
'

action
'

: Article , Article 3),

although only the measures determined in Articles 42 to 47 involve

the use of
'

armed '

force. The measures determined in Article 41
are especially:

'

complete or partial interruption of economic

relations and of rail, sea, air, postal, telegraphic, radio, and other

means of communication, and the severance of diplomatic relations.'

This purpose is denned in Article 41 as follows :

'

to give effect to its

[the Security Council's] decisions
'

;
that means to enforce the

decision upon a recalcitrant state. Hence these measures, too, may
be considered to be

'

enforcement measures
'

or
'

enforcement

actions
'

referred to in various Articles of the Charter.

It has already been pointed out that it is doubtful whether the

enforcement measures provided for by the Charter may be properly
characterised as sanctions.

The economic and military enforcement actions stipulated by
Article 16, paragraphs i and 2, of the Covenant of the League of

Nations, had evidently the character of sanctions (although they were

not designated as such in the Covenant), since they were expressly
directed against

a specific violation of the Covenant. Article 16,

paragraph i
, dealing witn the enforcement measure not involving the

use of armed force, stated :

*

Should any Member of the League resort

to war in disregard of its covenants under Articles 12, 13 or i it

shall ipsofacto be deemed to have committed an act of war against all

other Members of the League which hereby undertake immediately
to subject it to . . .

' And paragraph 2 of Article 1 6,. dealing with

enforcement action involving the use of armed force, stipulated:
'

It
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shall be the duty of the Council in such case
'

that is to say, in case a

Member resorts to war in disregard of its obligations under the

Covenant
'

to recommend to the .several Governments concerned

what effective military, naval or air force the Members of the League
shall severally contribute to the armed forces to be used to protect
the covenants of the League.' The use of armed force as an enforce-

ment measure was expressly destined for the protection of the

Covenant, that is for the defence of the particular law of the League.

The Charter, however, does not prescribe that the enforcement

actions provided for in Chapter VII shall be taken exclusively against a

Member which has violated its obligations ;
and the conditions under

which the Security Council is authorised to take these actions are

determined in a way different from that in which the obligations of the

Members are formulated. *

Article 39, the 'first of Chapter VII dealing with the enforcement

actions, runs as follows :

The Security Council shall determine the existence of any
threat to the peace, breach of the peace, or act of aggression
and shall make recommendations, or decide what measures shall

be taken in accordance with Articles 41 and 42, to maintain or

restore international peace and security.

One of the most striking differences between Article 39 of the Charter

and Article 1 6 of the Covenant is that under the Charter action can be

taken only by a central organ, the Security Council, and only after the

Council has determined the existence of a threat to, or breach of, the

peace. The Covenant, however, according to its wording, provided
an automatic reaction on the part of the Members. This seems to

result from the provision that an
illegal

resort to war shall
'

ipsofacto
'

4 In the discussions at the San Francisco Conference the measures under Chapter VII

were frequently designated as 'sanctions.' Cf. U.N.C.I.O. Doc. 134, HI/3/3,

pp. 10 ff.; 2 3 i, ffl/3/9; 231, ffl/3 /9 (i); 3 2o, ffl/3/ij; Sjj, ffl/3/2. The

Report to the President contains (p. 42) the following statement with reference to the

obligation ofthe Members to refrain from giving assistance to any state against which
the United Nations is taking preventive or enforcement action (Article 2, paragraph

5) : 'It constitutes a general pledge not to strengthen the hand of a state which has

violated its obligations under the Charter to the point where preventive or en-

forcement action has become necessary.' Here the Report presupposes that en-

forcement action is to be directed only against a state
'

which has violated its

obligations under the Charter,' which means that the enforcement action is

considered to be a sanction.

At the Hearings, p. 2 $2, the representative of the Department of State said in

the discussion of Article 14:
'

Sanction is provided only for breaches of the peace
or threats to peace.' This refers to the enforcement measures of Chapter YD.
That sanctions are provided

'

only
'

for breaches of the peace or threats to peace,

or, in other terms, that these enforcement measures are the only sanctions provided
for by the Charter is certainly not true. Expulsion is according to Article 6

a sanction provided for persistent violation of any obligation imposed upon Members

by the Charter.
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be deemed to be an act of aggression against the Members, which were

obliged to resort
'

immediately
'

to the economic sanctions determined

in Article 16, paragraph i. However, no sanction' is possible as an

automatic reaction against the violator of the law. As a sanction,

such reaction can take place only after the violation of the law has been

ascertained by an authority determined by the law. This may be the

one competent to take the enforcement action. And this is indeed

the only possible interpretation of Article 1 6 : that it was upon each

Member of the League to decide for itself whether the violation of

the Covenant referred to in Article 16, paragraph i, had been com-
mitted

; and that the Member was obliged to take economic measures

provided for in this paragraph only if it decided the question in the

affirmative. The Council, too, could, under paragraph 2 of Article 16,

recommend military measures only after having determined the

existence of a breach of the Covenant. Hence there is no difference

between the Covenant and the Charter as to the automatic character

of the sanctions. But there is an essential difference between them
as to the organ by which, and the conditions under which, the

enforcement actions are to be taken.

As to the first point it has already been pointed out that the

enforcement actions under Article 1 6 of the Covenant were almost

completely decentralized, whereas the enforcement measures to be

taken under Article 39 of the Charter are strictly centralised. As to

the second point, it is important to note that none of the various

obligations imposed upon the Members by the Charter is formulated

as obligation to refrain from
*

any threat to the peace, breach of the

peace, or act of aggression.' The obligation the content of which

comes nearest to this is the one constituted by Principle 4 in Article 2 :

All Members shall refrain in their international relations

from the threat or use of force against
the territorial integrity

or political independence- of any state, or in any other manner

inconsistent with the Purposes of the United Nations.

The phrase
'

or in any other manner inconsistent with the Purposes of

the United Nations
'

is an addition to the words
'

against the territorial

integrity, etc.' The meaning is: the Members shall refrain from the

threat or use of force not only against the territorial integrity
and

political independence of any state
; they shall refrain from the threat

or use of force also in any other manner inconsistent with the Purposes
of the United Nations, that is to say: with the provisions of Article i

of the Charter. The main import of the obligation of the Members,
established by Article 2

, paragraph 4 : 'to refrain from the threat or

use of force
'

is not affected by the reference to Article i of the

Charter determining the main function of the Organisation. This

function is defined not exactly by the same, but almost by the same,

formula as that used in Article 39. Article 39 speaks of
'

threat to

the peace, breach of peace, or act of aggression,'
whereas Article i,
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paragraph i more correctly of
*

threats to the peace,'
'

acts of

aggression or other breaches of the peace.'
'

Breaches of the peace
'

include
'

acts of aggression.' It is superfluous to mention
*

acts of

aggression
'

in addition to
'

breaches of the peace
'

; this all the more
as the Charter does not define the very problematical concept

*

act

of aggression.'

Hence the meaning of Article 2, paragraph 4 is: All Members
shall refrain in their international relations from the threat or use of

force, not only against the territorial integrity or political indepen-
dence of any state, but also in a manner which is inconsistent with the

function of the Organisation to prevent or suppress threats to the

peace, acts of aggression or other breaches of the peace. If the

intention was to establish in conformity with the function of the

Organisation an obligation of the Members to refrain from threats

to the peace, acts of aggression and other breaches of the peace, it is not

understandable why Article 2 , paragraph 4, stipulates :

*

All Members
shall refrain . . . from the threat or use of force . . .

'

For there can

be little doubt that the formula:
'

threat to the peace, breach of the

peace, or act of aggression
'

as used in Article 39, has not the same

meaning as the formula
'

threat or use of force
'

adopted in Article 2 ,

paragraph 4.
5 As

'

act of aggression
'

an act may be considered

which is not a
*

threat or use offeree.
'

In the definition of aggression
laid down, e.g., in the Geneva Protocol the refusal to submit a

dispute to the procedure of peaceful settlement is declared an act of
'

aggression.' The same is true regarding the term
*

breach of the

peace.' Any serious violation of international law and especially the

violation of almost any obligation imposed upon the Members by the

Charter and not only a violation of the obligation to refrain from the

threat or use of force could be interpreted as breach of the peace.
The scope of Article 39 of the Charter is much wider than that of

Article 1 6 of the Covenant which limits the application of enforcement

measures to
illegal

resort to war. Of the utmost importance is the

difference between the meaning of
*

threat of force
'

used in Article 2 ,

paragraph 4, and that of
'

threat to the peace
'

used in Article 39.

It is completely within the discretion of the Security Council to decide

what constitutes a
'

threat to the peace.'
* If a state refuses to execute

6 At the 363rd meeting of the Security Council during the discussion of the conflict

between the United States, the United Kingdom and France with the Soviet Union

concerning the so-called blockade of Berlin (cf. supra, p. 443) the representative ot

the United States interpreted Article 39 as follows:
' What constitutes a

'*
threat

to the peace
"

as that term is used in Article 39 of the Charter ? A threat to the

peace is created when a State uses force or the threat offeree to secure compliance
with its demands.' (Official Records of the Security Council, 3rd year, No. 1 1 j,

p. 4.) This interpretation does not correspond to the wording of Article 39.
9 In the Spanish question the sub-committee appointed by the Security Council

on April 29, 1946, rejected Poland's proposal to apply Article 41, on the ground
that the activities ofthe Franco regime did not constitute

'

an existing threat to the

peace within the meaning of Article 39.' Against this statement the representative
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the decision of the International Court of Justice (Article 94 of the

Charter) or of another international tribunal, or to comply with the

recommendations of a commission of conciliation, its conduct may be

characterised as a
'

threat to the peace,' but not as a
'

threat offeree
'

as long as its conduct does not allow the conclusion that the state

intends to resort to force. As a
'

threat to the peace
'

and, con-

sequently, as a condition of enforcement action according to Article 39

may be interpreted : non-acceptance of the
'

plans
'

submitted undr
Article 26 by the Security Council to the Members of the United

Nations for the establishment of a system for the regulation of

armaments
; non-compliance with the provision of Article 3 3 , to seek

a solution of a dispute by peaceful means; non-compliance with a

call of the Security Council to settle a dispute by means of the own
choice of the parties in accordance with Article 3 3 , paragraph 2

;

non-compliance with the prescription of Article 37, paragraph i, to

refer a non-settled dispute to the Security Council; non-compliance
with one of the various recommendations made by the General

Assembly or the Security Council under Article 10, Article n,

paragraph 2, Article 14, Article 36, paragraph i, Article 37, para-

graph 2, Article 38, even if all these acts are not considered to be

violations of obligatiQns expressly stipulated in the Charter. 7 The

of Poland advanced the following view :

' The Security Council is free within the

purposes and principles of the Organisation to determine whether a situation is a

threat to the peace in the sense of Article 39. The Charter does not demand that

such a situation, in order to be recognised as a threat to the peace, be an immediate

danger of a breach of peace or act of aggression within the next few days, weeks or

even months. Potential as well as imminent dangers can be construed as a threat

to the peace in the sense of Article 39. To affirm otherwise would mean that no

actions by the Security Council are possible in situations like that of Mussolini

before the imminent invasion of Abyssinia or that of Hitler before the first bombs
were dropped on Polish cities. Unless threats to the peace are taken care of by
the Security Council at an early stage while they are still potential and easy to

remove, the United Nations may find themselves in face of situations beyond their

power to control. The enumeration in Article 41 of steps such as interruption of

postal, telegraphic and radio communication and the severance of diplomatic
relations indicates clearly that potential threats to the peace are also covered by
Article 39. If only imminent threats to the peace were envisaged in Article 39,
measures short of economic and military sanctions would be meaningless.' (Doc.

Sf7S, pp. 14 &.)

In the Greek question the delegate of the United States proposed a resolution

finding that
'

Albania, Bulgaria, and Yugoslavia have given assistance and support
to the guerillas fighting against the Greek Government '

and determining
'

that

such" assistance and support to the guerillas by Albania, Bulgaria, and Yugoslavia
constitutes a threat to the peace within the meaning of Chapter VII of the Charter

'

(Doc. 5/486). Although 9 members voted in favour of this proposal it was not

adopted because of the negative vote of one permanent member (Doc. S/P.V. 1 88).
7 The Report of Rapporteur on Chapter VIU, Section B (of the Dumbarton Oaks

Proposals, corresponding to Chapter VII of the Charter) (U.N.C.I.O. Doc. 88 1,

HI/3/46, pp. 3 f.) contains the following statements:
' A number of amendments

referring to paragraphs i and 2 were directed at limiting the very great freedom

which, in the Dumbarton Oaks Proposals, it left to the Council in determining
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Charter does not prescribe that the enforcement actions referred to in

Articles 39, 41 ,
and 42, shall be directed only against a Member which

has violated cne of the obligations stipulated by the Charter, especially
the obligation to refrain from the threat or use of force

;
it does not

-even prescribe that the enforcement measures shall be directed only

against
a Member guilty of a threat to, or breach of, the peace. Even

if Article 2, paragraph 4, should be interpreted to mean that the

Members are obliged to refrain from any threat to the peace, breach

of the peace, or other act of aggression, Article 39 need not be

interpreted to mean that enforcement action shall be. taken only

against a Member which has violated this obligation. The Charter

simply authorises the Security Council to take enforcement measures

after having determined the existence of any threat to, or breach of,

the peace, without binding the Council with respect to the persons

against whom these measures shall be directed. 8 It is true that

Article 24, paragraph 2, of the Charter stipulates that the Security

what action, if any, to take. Some of these amendments were designed to make
more precise the Council's obligation to act in accordance with the purposes and

principles of the Organisation and the provisions of the Charter. The Committee

considered that, since such specifications were already stated in Chapter VI defining
the powers of the Council, it was unnecessary to make special mention of them in

the present chapter. The Committee similarly put aside a proposal which would have

obligated the Council to aid any party submitting to judicial settlement. It be-

lieved that this unduly restricted the Council's freedom of action and that cases

might arise where a party refusing to submit to a judicial settlement might not

necessarily be at fault. A more protracted discussion developed in the Committee
on the possible insertion in paragraph 2, Section B, Chapter VIII, of the determina-

tion of acts of aggression. Various amendments proposed on this subject recalled

the definitions written into a number of treaties concluded before this war but

did not claim to .specify all cases of aggression. They proposed a list of

eventualities in which intervention by the Council would be automatic. At the

same time they would have left to the Council the power to determine the other

cases in which it should likewise intervene. Although this proposition evoked

considerable support, it nevertheless became clear to a majority of the Committee

that a preliminary definition of aggression went beyond the possibilities of this

Conference and the purpose of the Charter. The progress of the technique of

modern warfare renders very difficult the definition of all cases of aggression. It

may be noted that, the list of such cases being necessarily incomplete, the Council

would have a tendency to consider of less importance the acts not mentioned

therein ;
those omissions would encourage the aggressor to distort the definition

or might delay action by the Council. Furthermore, in the other cases listed,

automatic action by the Council might bring about a premature application of

enforcement measures. The Committee therefore decided to adhere to the text

drawn up at Dumbarton Oaks and to leave to the Council the entire decision as to

what constitutes a threat to peace, a breach of the peace, or an act of aggression.'
8 The Report to the President, p. 92, stresses that the action on the part of the Security

Council is not
'

automatic
'

; previous determination of the existence of, a threat

to the peace, breach of the peace, or act of aggression is necessary. The Report
states that it has been intentionally conferred upon the Security Council

'

ample

authority to decide what constitutes a threat to the peace, a breach of peace, or

an act of aggression, and to decide also which of the disputing parties has been

mainly at fault.' However, a decision of the Security Council with respect to the
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Council in discharging its duties shall act in accordance with the

Purposes and Principles of the United Nations, among which
'

conformity with the principles of justice and international law

(Article i, paragraph i) is established. This postulate, however,
refers only to the Organisation's Purpose to bring about settlement

of disputes or adjustment of situations, not to the enforcement

actions,
* and only the Members are obliged by Article 2, paragraph 3^

to settle their disputes in a way that
*

justice
'

is not endangered.

However, even if the Security Council were bound to conform its

enforcement actions with the principles of justice and international

law, it would have the choice between justice and law, which are not

identical. Consequently it might consider it to be just to direct

enforcement action against a Member which
legally,

that is, from the

point of view of international law, is not wrong, since it has not

violated any obligation expressly imposed upon it by the text of the

Charter. 1

On the other hand, the fact that a Member, contrary to Article 2,

paragraph 4, threatens to use force or actually uses force, has not

necessarily as its consequence an enforcement action taken by the

Security Council under Article 39. The Security Council may decide

that such conduct is neither a threat to the peace nor a breach of the

peace, and consequently the Council is not entitled to take enforce-

ment measures.

According to the wording of Article 39, the Security Council may
take enforcement measures not only against a Member of the United

question which of the parties is right and which is wrong, is not at all mentioned

in the Charter. The Security Council is not bound to decide this question at all.

Cf. note l on this page.
9 Cf. supra, pp. 1 6 ff.

1 At the Hearings (p. 282) the representative of the- Department of State interpreted
Article 3 9 to mean :

'

the Council does not have to wait until there is a determination

ofwho is right and who is wrong. The problem is to stop the fighting or to remove
the threat to the peace as soon as possible.'

In the Palestine question the representative of the United Kingdom spoke

against an application of Article 39 arguing, inter alia, that his government
'

would
fear that a search for the aggressor would land us in interminable and probably

unprofitable wrangles
'

(Official Records of the Security Council, 3rd Year, No. 69,

p. 4). The delegate ofthe United States objected :

' We do not have to determine,
as suggested by the representative of the United Kingdom, who is the aggressor,
who is at fault, if both parties are at fault, or which one is more at fault than the

other* . But as the guardians of the peace of the world, it is our primary duty to

find out, under Article 39, whether there exists any threat to the peace
'

(p. 9).

According to the wording of Article 39, the Security Council is not bound to

determine the aggressor. But if the enforcement measure to be taken under this

Article shall have the character of a sanction it must not be directed against a state

which is not guilty of a violation of its obligations. If the violation consists in an

act of aggression, the enforcement action as a true sanction must be directed against
the aggressor. If Article 39 is interpreted to provide for sanctions, the Security
Council is bound to determine who is the aggressor.
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Nations but also against a state which is not a Member and hence

subjected to the Charter only insofar as Article 2, paragraph 6, applies.
The enforcement action may even be taken in relation to a territory
which is no state's land (for instance Palestine immediately after the

withdrawal of Great Britain). That means that the Security Council

may intervene with enforcement measures in a conflict which takes

place on such territory between two groups of the population or

between a state and a group of the population of this territory. The
enforcement action may be directed against the state or against a

group of the population not having the character of a state, or against
both. This view might be supported by the wording of Article 39
which makes the application of the enforcement measures dependent

upon the existence of
'

any threat to the peace, breach of the peace or

act of aggression.' In contradistinction to other provisions of the

Charter, Article 39 does not speak of a threat to, or breach of,
'

international
'

peace. Hence the peace referred to in this passage
need not necessarily be a status in the relation between states.

However, the purpose of the enforcement action to be taken under

Article 39 is determined as the maintenance of restoration of
'

international peace and security.' Hence the wording:
*

any
'

threat to the peace, etc., instead of :

'

threat to international peace,'
etc. cannot justify a forcible intervention of the Security Council in

a conflict taking place on a stateless territory between two groups of

the population of this territory or between a state and one of these

groups. Such an intervention is possible under Article 39 because

this Article leaves it to the Security Council to determine what facts

constitute a threat to, or breach of,
'

international
'

peace and against
whom the enforcement action for the maintenance or restoration of

the international peace is to be directed. Th& Security Council may
very well decide that a situation which has not the character of a

conflict between two states is a threat to international peace and take

enforcement action against a state or a group of people involved in

this situation, though the state is not in conflict with another state

and the group has not the character of a state. *

2 In the Indonesian question the representative of the Netherlands maintained that

Article 39 of the Charter was not applicable to the situation since there was no

threat to, or breach of,
'

international
'

peace, for the conflict between the

government of the Netherlands and Indonesia was not a conflict between two

sovereign states, Indonesia not being a sovereign state. (Official Records of the

Security Council, 2nd year, No. 67, pp. 1645 ff. ; cf. supra, pp. 226, 36$, 440.)

At its 1 7 3rd meeting the Security Council adopted a decision
'

noting with

concern the hostilities in progress between the armed forces of the Netherlands

and the Republic of Indonesia
'

and calling upon the parties
'

(a) to cease hostilities

forthwith, and (b) to settle their disputes by arbitration or by other peaceful

means and keep the Security Council informed about the progress of the settle-

ment.' (Ibid. No. 68, pp. 1702 f.) The Security Council did not determine

under Article 39 that the
'

hostilities
'

noted in the decision constituted a threat to,

or breach of, the peace. The call
'

to settle their dispute, etc.' may be considered
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9. SANCTIONS OR POLITICAL MEASURES ?

The enforcement measures taken by the Security Council under

Article 39 may be interpreted in a twofold manner. It may be

to be made under Chapter VI (Articles 33, paragraph 2); but the call
'

to cease

hostilities
'

could be made only under Chapter VII, which was not possible without

applying Article 39. Cf. infra, pp. 739 ff.

In the Palestine question the Security Council adopted at its 277th meeting a

resolution noting
'

with grave concern the increasing violence and disorder in

Palestine,
'

without determining this situation as constituting a threat to, or breach of,

the peace. In this decision the Council expressed the belief that
'

it is of the

utmost urgency that an immediate truce be effected in Palestine
'

and called upon
'

Arab and Jewish armed groups in Palestine to cease acts of violence immediately.
'

(Official Records of the Security Council, 3rd year, No. 52, p. 33.) The call

to cease acts of violence, too, is possible only under Chapter VII. At the 269th

meeting of the Security . Council in the course of the discussion of the Palestine

question the representatives of the United Kingdom declared to be against an

enforcement action under Article 39, because this Article required the existence

of a threat to, or breach of,
'

international
'

peace. He stated:
'

I may be wrong,
but I think that in all other passages in the Charter where peace and security are

mentioned, these words are qualified by the adjective
"

international," which
does not figure in the first part of this Article 39. Certainly, that adjective does

appear in the cases of Articles 33, 34 and 37. I believe that the omission of the

word "
international," in the first part of Article 39, may be due to an oversight.

This belief is strengthened by the fact that that same Article 39 goes on to prescribe
what may be done

"
to maintain or restore international peace and security."

If that is so, what the Security Council has to do, under this Article, is to determine

that there is a threat to, or breach of, international peace and security . . .

(Ibid., 3rd Year, No. 69, p. 2.) The representative of the United States did not

agree with this interpretation. He denied that the omission of the word
'

international
'

in the first part of Article 39 was due to an oversight. He stated:
1 How can that be when another very significant word was substituted for it;

namely, the word ' '

any
"

?
"
Any

' '

includes
' '

international
' '

and includes all

other kinds of threats to the peace, breaches of the peace, or acts of aggression.
I would claim that that word was substituted with great care and with full under-

standing of its importance, so that the Security Council, having found
"
any threat

to the peace," might be able to proceed to the inquiry with respect to the

application of remedies, or a prevention of that further step of extension of the

conflagration into a breach of international peace, for this Article further says
and shall make recommendations . . .

"
;
then we strike something astonishing

the distinctive
"

or
" "

or decide what measure shall be taken in accordance

with Articles 41 and 42, to maintain or restore international peace and

security
"

(p. 7). The representative of Syria supported the view expressed

by the representative- of the United Kingdom, and denied that there existed a

threat to, or breach of, international peace in Palestine. He declared:
' The

position is that the international status of Palestine should be studied to ascertain

whether or not international peace is being disturbed. It would be disturbed,
for example, by a dispute between two or more States fighting over a certain

situation; but such is not the case in Palestine and Article 39 does not apply.'

(Ibid., No. 70, p. 9.) At its 338th meeting the Security Council adopted a

decision determining
'

that the situation in Palestine constitutes a threat to the peace
within the meaning of Article 39 of the Charter.' This was the first case

where the Council in applying Article 39 determined a threat to, or breach of, the

peace. But in this case the Council did not take enforcement measures under

Article 41 or 42, but provisional measures under Article 40. It ordered the
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argued that the enforcement measures determined in Articles 39,

41 and 42 are no
'

sanctions
'

since they are not established as reaction

against a violation of obligations established by the Charter. The only

genuine sanctions provided for by the Charter are expulsion from
the Organisation according to Article 6, suspension from the right
of voting in the General Assembly according to Article 19, and

enforcement measures taken by the Security Council under Article 94,

paragraph 2, to give effect to a judgment of the Court. The enforce-

ment actions taken under Article 39 are purely political measures,
that is to

say,
measures which the Security Council may apply at its

discretion for the purpose to maintain or restore international peace.
This interpretation may be confirmed by the fact that according to

Article 39, the first Article of Chapter VII, the Security Council,
after having determined the existence of a threat to the peace, breach

of the peace, or act of aggression, may not only resort to enforcement

action but may
'

make recommendations.
' 8 It has the choice between

Governments and authorities concerned
'

to desist from further military action,

etc.' (Official Records of the Security Council, 3rd Year, No. 97, pp. 43 ff.)

Thus the order was directed not only at
'

Governments.' Cf. supra, pp. 286-ff., and

infra, pp. 740 ff,

9 Committee 3 to Commission III of the San Francisco Conference decided that the

text of Articles 39 and 40 should be interpreted in accordance with the scope of the

following observations, the inclusion of which in the "Report of the Rapporteur
was unanimously approved by the Committee.

'

In using the word ' '

recommenda-

tions
"

in Section B [Chapter VII of the Charter] as already found in paragraph j,

Section A [Article 36, paragraph i of the Charter] the Committee has intended to

show that the action of the Council so far as it relates to the peaceful settlement of

a dispute or to situations giving rise to a threat of war, a breach of the peace, or

aggression, should be considered as governed by the provisions contained in

Section A [Chapter VI of the Charter]. Under such an hypothesis, the Council

would in reality pursue simultaneously two distinct actions, one having for its

object the settlement of the dispute or the difficulty, and the other the enforcement

or provisional measures, each of which is governed by an appropriate section in

Chapter VIII [Chapters VI and VII of the Charter].' Report of the Rapporteur
on Chapter Vffl, Section B (U.N.C.I.O. Doc. 881, 10/3/4.6, p. 6). It is difficult

to understand how the Security Council can
'

pursue simultaneously
'

action under

Article 36, paragraph i
,
and Article 37, paragraph 2, that is to say, recommend

appropriate procedures or methods of adjustment or terms of settlement, and

action under Article 39, that is to say, recommendations under this Article.

Recommendations under Article 39 need not necessarily be different from re-

commendations made under Article 36, paragraph i or Article 37, paragraph 2.

In this respect the actions are not
'

distinct.' It seems that, according to th

intentions of the Charter, the conditions under which recommendations under

Article 36, paragraph i, or Article 37, paragraph 2, and those under which

recommendations under Article 39 may be made, are different. Recommendations

under Article 36, paragraph i and Article 37, paragraph 2, may be made if the

continuance of the situation or the dispute is likely to endanger the maintenance

of international peace and security; recommendations under Article 39 may be

made if there exists a threat to the peace. If these two conditions are really

distinguishable, then action under Article 36, paragraph i
,
or Article 37, paragraph

2, may be taken in one case and action under Article 39 in another case. Then it

is impossible to
'

pursue simultaneously
'

both. If, however, there is no difference
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the two different measures of which only the former could have the

character of a sanction. Since the Council has the choice between
recommendations and enforcement measures, it is not possible to

maintain that it is under an obligation to take enforcement measures

after it has determined the existence of a threat to, or breach of, the

peace. The Security Council
'

shall
'

do the one or the other. The
fact that the Charter in Chapter VII, entitled

'

Action with respect to

threats to the Peace, Breaches of the Peace, and Acts of Aggression,
'

does not only provide enforcement action but also the making of

recommendations, may allow the conclusion that this Chapter is not

intended to deal particularly with sanctions. The Charter does not

determine what kind of recommendation the Security Council may
make under Article 39. Hence any kind of recommendation is

permissible ;
and if the Security Council has determined the existence

of a threat to the peace involved in a dispute, it may make under

Article 39 the same recommendations as those it is authorised to

make under Article 37, paragraph 2, after having determined that the

continuance of the dispute is likely to endanger the maintenance of

international peace.
4

Besides, it is hardly adequate to authorise the

Security Council to make recommendations after it has determined

the existence of a threat to, or breach of, the peace. Such recom-

mendation may be justifiable in case of a threat to the peace if the

Security Council had no opportunity of making recommendations in

an earlier stage of affairs, when the continuance of the situation or

the dispute was only
'

likely to endanger
'

the peace (Article 34). In

case of an act of aggression or another breach of the peace, however,

only enforcement action seems to be appropriate.
5 Under the Charter

between a situation being a threat to the peace and the continuance of a situation

(including disputes) being likely to endanger peace, the Security Council has the

choice between making recommendations under Article 36, paragraph i, or

Article 37, paragraph 2, and making recommendations under Article 39: the

choice between two actions, not the possibility of pursuing simultaneously both.

Action under Article 36, paragraph i and Article 37, paragraph 2, is different from

action under Article 39 in so far as the rule excluding members of the Security
Council parties to a dispute from voting applies to the former but not to the latter.

4
During the discussion of the Palestine question the representative of Belgium
declared to be against the proposal of the United States to apply Article 39. He
stated:

' The United States resolution thus invokes Chapter VII of the Charter,

which provides for the application of measures of coercion. The Belgian delega-

tion, on the contrary, thinks that we must keep within the framework of Chapter VI

of the Charter, which deals with the pacific settlement of disputes.' (Official

Records of the Security Council, 3rd Year, No. 6$, p. 10.) This statement

seems to presuppose that Chapter VII provides only for enforcement measures

and does not authorise the Security Council to settle a dispute by peaceful means.

This view is not in conformity with Article 39.
6 The Commentary to Articles 39 and 40 adopted by Committee 3 of Commission

III of the San Francisco Conference contains also the following statement:
'

It is

the Committee's view that the power given to the Council under paragraphs i

and 2 [Articles 39 and 40 of the Charter] not to resort to the measures contemplated
in paragraphs 3 and 4 [Articles 41 and 42 of the Charter], or to resort to them only
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die Security Council may act in this way; but the Charter does not

prescribe this course of action.

To interpret enforcement measures taken in accordance with

Article 39 not as sanctions, but as measures to be used by the Security
Council at its discretion, would be in conformity with the general

tendency which prevailed in
drafting

the Charter ; the predominance
of the political over the legal approach. This interpretation, however,
leads to the consequence that with respect to enforcement measures

there is no difference between a Member which has violated its

obligations under the Charter, and a Member which is not guilty of

any such violation. The latter, as well as the former, may be sub-

jected to enforcement action if the Security Council deems it necessary
for the maintenance or restoration of peace. An enforcement action

is an evil much harder than the severest sanction applicable to a

violator of the Charter, namely, expulsion from the Organisation.

However, the interpretation according to which the enforcement

actions are merely political measures is not the only possible one.

It may be argued that, in accordance with general international law,
a forcible interference in the sphere of interest of a state, that is

reprisals or war, is permitted only as a reaction against a violation of

law, that is to say as sanction. Since the enforcement actions

determined by Articles 39, 41 and 42 of the Charter constitute

forcible interference in the sphere of a state, they must be interpreted
as sanctions if the Charter is supposed to be in conformity with

general international law. No other interpretation is possible with

respect to the enforcement measures not involving the use of armed
force as determined in Article 41 . These measures have the character

of reprisals ;
and according to a generally accepted opinion, reprisals

are permissible only as reaction against
a violation of international law,

that is to say,
as sanctions. Only as to enforcement action involving

the use of armed force as determined in Article 42, it is disputed
whether such action is permitted by general international law only
as reaction against a delict, that is to say,

as sanction, or whether such

action is always possible without constituting a violation of general
international law. If the first of the two interpretations of general
international law is accepted, Chapter VII of the Charter is in con-

formity with general international law only under the assumption that

both kinds of measures, those under Article 41, as well as those under

after having sought to maintain or restore peace by inviting the parties to consent

to certain conservatory measures, refers above all to the presumption of a threat

of war. The Committee is unanimous in the belief that, on the contrary,, in the

case of
flagrant aggression imperilling the existence of a member of the Organisation,

enforcement measures should be taken without delay, and to the full extent re-

quired by circumstances, except that the Council should at the same time

endeavour to persuade the aggressor to abandon its venture, by the means con-

templated in Section A and by prescribing conservatory measures." (U.N.C.I.O.
Doc. 881, III/j/46, p. 6.)
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Article 42, have the character of true sanctions. If the enforcement
actions are sanctions, then any conduct against which the

Security-
Council is authorised by the Charter to react with enforcement

actions must have the character if a violation of the Charter. Con-

sequently the Members of the Organisation have not only the

obligations expressly formulated in the text of the Charter, but also

the obligation to refrain from any conduct which the Security Council

under Article 39 declares to be a threat to, or breach of, the peace.
For the Security Council is authorised by the Charter to take enforce-

ment measures against a state responsible for such conduct, and these

measures have the character of sanctions. By declaring the conduct

of a state, which does not constitute a violation of an obligation ex-

pressly stipulated in the Charter, to be a threat to, or breach of, the

peace, the Security Council establishes an obligation to refrain from
this conduct. But, in order to be in conformity with general inter-

national law, the Security Council is allowed to direct its action only

against the state responsible for the threat to, or breach of, the peace,
in spite of the wording of Article 39 authorising the Council to take

enforcement action against any state whatever after having determined

the existence of any threat to, or breach of, the peace. Since the

Security Council is completely free in its determination of what is a

threat to the peace or breach of the peace, it may determine as such

any conduct of a state without regard to whether this conduct con-

stitutes the violation of an obligation stipulated by pre-existing law.

By declaring the conduct of a state to be a threat to, or breach of, the

peace, the Security Council may create new law. 8 Under Article 39,

the Security Council may especially determine as threat to, or breach

of, the peace, the non-compliance with any act of the Security Council

or the General Assembly, whether it is called
'

decision,'
'

recom-

mendation,'
'

call,' or
'

plan.'
7 The act of the General Assembly

or the Security Council may by itself not intend to constitute an

obligation; but compliance with it may become an obligation by a

decision of the Security Council determining non-compliance with it

as a threat to, or breach of, the peace. Hence the Security Council,

after having determined under Article 39 that a definite conduct of a

state constitutes a threat to, or breach of, the peace, may not only
* recommend

'

but also order the state to refrain from this conduct.

The decision by which such an
'

order
'

is issued by the Security
Council is legally binding upon the state concerned not only in

accordance with Article 2 $, but also because, and insofar as, the order

is issued under a sanction provided for in Article 39. Since the

Security Council under Article 39, after having determined the

existence of a threat to, or breach of, the peace, may make a mere

recommendation, its decision should be formulated in a way that there

* Cf. supra, pp. 293 ff.

7 Cf. supra, pp. 9J ff.
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could be no doubt whether it is intended as a recommendation or as

an order. 8

Since it is difficult to forseee whether the Security Council will

consider in a concrete case non-compliance with a recommendation
of an organ of the United Nations or any other conduct of a state as a

threat to, or breach of, the peace and hence as a condition of en-

forcement measures, a highly unsatisfactory state of uncertainty exists

with respect to the obligations of the Member. Such undesirable

effect wotild have been avoided by using in Article 39 the same formula

as in Article 2, paragraph 4. Besides, the formula
'

threat or use of

force
'

designates an objectively determinable conduct, whereas the

words
'

threat to the peace, breach of the peace
'

allow a highly

subjective interpretation. To use in Article 39 the phrase
'

threat

or use of force
'

instead of
'

threat to the peace, breach of the peace
'

would also have had the advantage that the enforcement actions

authorised by Article 39 had been without any doubt conditioned by
the violation of an obligation expressly imposed upon the Members in

Article 2, paragraph 4, so that the Security Council would have had

no power to create new law.

As pointed out, according to the wording of Article 39, enforce-

ment measures may be taken by the Security Council also against
non-member states. If Article 2, paragraph 6, is interpreted to mean
that non-member states are

legally bound by the Principles of the

Charter, and if Article 39 constitutes an obligation to refrain from

any conduct which the Security Council may determine as threat to,

or breach of, the peace, non-member states, too, are under this

obligation, and an enforcement measure taken against them under

Article 39 may be interpreted to be a sanction. Enforcement action

taken in relation to the population of a territory which is no state's

land is not prohibited by general international law. Hence Article 39

may be interpreted to authorise the Security Council to take such

action without violating international law.

The difference between the interpretation of Article 39 according
to which this Article provides for true sanctions and the interpretation

according to which the enforcement actions taken under this Article

are political measures, is rather of theoretical than of practical

importance. Both interpretations, however, reveal the extraordinary

power which the Charter has conferred upon the Security Council.

The latter, having the choice between making recommendations and

the measures to be taken in accordance with Articles 41 and 42, is

not bound, it is only authorised, to take enforcement action under the

conditions determined in Article 39. It may, for political reasons,

not be willing or, due to its voting procedure, not be able to act.

8 Cf. infra, pp. 740 ff.

K. 47
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10. COLLECTIVE OR INDIVIDUAL RESPONSIBILITY

The sanctions provided for -by the Charter are as a rule to be

directed against states as such, not against individuals. This in spite
of the fact that under the Charter individuals may be appointed or

elected with the effect of being directly organs of the United Nations
;

as, for instance, the Secretary-General and the members of the staff

of the Secretariat. Sanctions to be directed against states as such

constitute collective, not individual, responsibility. The Charter

does establish only collective responsibility of states for violations

of the Charter, not responsibility of the individuals who in their

capacity as organs of a state or in their capacity as organs of the United

Nations have constituted by their own conduct the violation of the

Charter. This is of particular importance in respect to those viola-

tions of the Charter which have the character of an
illegal

use of force.

In this respect the Charter remains for behind the Agreement con-

cluded on August 8, 1945, at London for the Prosecution of European
Axis War Criminals. This treaty established individual criminal

responsibility for
*

crimes against peace
'

committed by persons

acting whether as individuals or as heads of state or as responsible
officials in government departments (Articles 6 and 7 of the Charter

of the International Military Tribunal, annexed to the Agreement).
The individual criminal responsibility of the persons concerned was

established by the Agreement which authorised an International

Military Tribunal to impose upon these individuals, on conviction,

death or such other punishment as shall be determined by it to be

just (Article 27 of the Charter annexed to the Agreement).

The Agreement of London applied only to subjects and organs of

the vanquished European Axis Powers, not to subjects or organs of

the states Members of the United Nations. Hence individual criminal

responsibility for violation of the rules prohibiting war, as established

by the Agreement, without the consent of the vanquished states will

hardly be recognised as a principle of a new international law. To
achieve this effect it would have been necessary to insert the principle
into the Charter as a general rule applicable to the subjects and organs
of all the Members of the United Nations and through Article, 2,

paragraph 6 to all the other states of the world. This is possible

only by an amendment to the Charter. The resolution adopted by
the General Assembly at its th meeting

9 is not equivalent to such

an amendment. The resolution runs as follows:

The General Assembly, Recognises the obligation laid upon
it by Article 1 3 , paragraph i

, sub-paragraph a of the Charter,

to initiate studies and make recommendations for the purpose
of encouraging the progressive development of international

law and its codification; takes note of the Agreement for

* Resolutions adopted by the General Assembly, Doc. A/64/Add. * P- l88 -
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the establishment of an International Military Tribunal for

the prosecution and punishment of the major war criminals

of the European Axis signed in London on August 8, 194$,
and of the Charter annexed thereto, and, of the fact that

similar principles have been adopted in the Charter of the

International Military Tribunal for the trial of the major war
criminals in the Far East, proclaimed at Tokyo on January 19,

1946.
Therefore Affirms the principles of international law

recognised by the Charter of the Nuremberg Tribunal and the

judgment of the Tribunal; Directs the Committee on the

codification of international law established by the resolution

of the General Assembly of December n, 1946, to treat as

a matter of primary importance plans for the formulation, in

the context of a general codification of offences against the

peace and security of mankind, or of an International Criminal

Code, of the principles recognised in the Charter of the

Nuremberg Tribunal and in the judgment of the Tribunal.

1 1 . PROVISIONAL MEASURES

Enforcement actions under Article 39 may be preceded by
'

provisional measures.' Article 40 stipulates

In order to prevent an aggravation of the situation, the

Security Council may, before making the recommendations

or deciding upon the measures provided for in Article 39,

call upon die parties concerned to comply with such provi-
sional measures as it deems necessary or desirable. Such

provisional measures shall be without prejudice to the rights,

claims, or position of the parties concerned. The Security
Council shall duly take account of failure to comply with such

provisional measures.

The *

situation
'

referred to in Article 40 is probably the same as the

one to which Article 39 applies: a situation of which the Security
Council has determined that it constitutes a threat to, or breach of,

the peace. This does not result from the wording of Article 40 but

from the fact that the provision is placed between Article 39 and the

other Articles of Chapter VII dealing with
*

action with respect to

threats to the peace . . .

'

If this interpretation is accepted, the

Security Council can call upon the parties to comply with provisional
measures only after having determined, in accordance with Article 39,

the existence of a threat to the peace, breach of the peace, or act of

aggression. Then the Security Council has first to decide upon the

provisional measures that it deems necessary or desirable, whereupon
it may

'

call
'

upon the parties concerned to comply with them.

The practice of the Security Council, however, does not conform to

this
interpretation. There are cases where the Security Council has

470)
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called upon the parties to comply with measures, such as to cease

hostilities, or to achieve a truce, which could be understood only as

provisional measures within the meaning of Article 40, without having

previously determined the existence of a threat to, or breach of, the

peace, and without expressly referring to Article 40.
*

In the Report to the President 2
it has been pointed out that it is

not the Security Council which takes the provisional measures, as it

takes enforcement action. It is the parties themselves which are to

take the provisional measures in accordance with the
'

call
'

of the

Security Council. This interpretation, however, is correct only if

the
*

call
'

of the Security Council is not binding upon the Members.

Whether the
'

call
'

is an act constituting an obligation of the parties
concerned or a simple

'

recommendation
'

depends on the intention

of the Security Council and especially on the consequences which it

attaches to a failure to comply with the call (or, as Article 40 ^says
:

with the provisional measures). The Council may make the call

without intending to bind
legally the parties concerned, and especially

without intending to react against non-compliance with an enforce-

ment action. Then the call is a mere recommendation. But the

Council may make the call by a decision within the meaning of Article

2
, especially with the expressed intention to take enforcement action

in case of non-compliance. This possibility is provided for in Article

40, which stipulates that the Security Council
'

shall duly take

account
'

of failure to comply with the call. That can mean only that

failure to comply with the call shall influence the action which the

Council is to take according to Article 39; especially its choice

between recommendations and enforcement actions, and its decision

against which of the parties and what kind of enforcement action

shall be taken. Hence the
'

call
' made under Article 40 may itself

be a simple recommendation of provisional measures and the Council

may make such a
'

recommendation
'

if it deems these measures only
1

advisable.' But the
'

call
'

may also be an
'

order
'

legally binding

upon the parties because issued under the sanction provided for in

Article 39,' and it will be an
'

order
'

if the Council deems the

1 For instance, the resolution adopted at the 17 3rd meeting in the Indonesian case

(cf. supra, pp. 403, 440 ff.) and the resolutions adopted at the 277th, 3<j2nd and

3ioth meetings in the Palestine case. Cf. supra, pp. 288 ff.

2 The Report to the President, p. 92, says:
'

the disputing parties will be asked to

undertake themselves upon recommendation of the Security Council
'

the

provisional measures. These measures
'

are therefore not to be regarded as

preliminary sanctions.' It is
interesting that the Report characterises the

'

call
'

referred to in Article 40 as
'

recommendation '

ignoring the possibility of taking
such call as a binding decision, and that it emphasises that the provisional measures

are not
'

sanctions.' But are the enforcement measures
'

sanctions
'

? To this

question the Report gives no clear answer.
3 At the 277th meeting of the Security Council the representative of the United

States interpreted the resolution by which the Security Council, without deter-

mining the situation in Palestine as constituting a threat to, or breach of, the peace,
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provisional measures
'

necessary.' If the Security Council not

merely recommends to the parties to take provisional measures but

'

called
'

upon Arab and Jewish armed groups to cease acts of violence (cf. supra,

p. 289) as follows:
'

This resolution, if passed, would impose an obligation under

the Charter upon every Member of the United Nations to carry out the decision

made in it. (Official Records of the Security Council, 3rd Year, No. j2, p. 31.)
At the 293rd meeting of the Security Council, during the discussion of the Palestine

question the representative of the United States submitted the following draft

resolution :

The Security Council,

Taking into consideration that previous resolutions of the Security
Council in respect to Palestine have not been complied with and that

military operations are taking place in Palestine, Determines that the

situation in Palestine constitutes a threat to the peace and a breach of the

peace within the meaning of Article 39 of the Charter;

Orders all Governments and authorities to cease and desist from any
hostile military action and to that end to issue a cease-fire and stand-fast

order to their military and para-military forces to become effective within

thirty-six hours after the adoption of this resolution
;

Directs the Truce Commission established by the Security Council by
its resolution of April 23, 1948 (document 8/727) to report to the Security
Council on the compliance with these orders. (Ibid., No. 67, p. 2.)

At the 297th meeting of the Security Council the delegate of Syria objected
'

that

the third paragraph of the United States draft resolution states that the Security
Council

"
orders all Governments and authorities to cease and desist ..." and so

on. I do not know whether there is any justification for the use of the word
' '

orders.
' '

In the first place, it does not appear in the Charter at all. The Charter

always refers to the Security Council's
"
making recommendations

"
or

"
calling

upon." Certainly those who drafted the Charter paid attention to the point that it

would not be consistent with the sovereignty of the States to address orders to them.

1 do not know whether the use of this phrase in the present instance was an oversight
or whether it was intentional, but I think that

"
calls upon

"
or

" recommends
"

would be more in keeping with the terms of the Charter." (Ibid., No. 70, p. 9.)

It is true that the Charter does not use the word '

order
'

referring to acts of the

Security Council. But Article 2 provides that the decisions, or certain decisions,

of the Security Council are legally binding upon the Members ;
and among these

decisions is certainly a decision adopted under Article 39 for the purpose to remove

a threat to the peace or to suppress a breach of the peace (Article i, paragraph i)

the existence of which has been determined by the Council, provided that the

decision does not present itself as a mere '

recommendation.' It may present
itself as an

'

order
'

;
then it is binding. The respresentative of the United States

declared that the Security Council should issue the order he suggested
'

as a pro-
visional measure under Article 40.' And at its 338th meeting on July 15, 1948,
the Security Council indeed adopted a resolution providing:

The Security Council, taking into consideration that the Provisional

Government of Israel has indicated its acceptance in principle of a prolonga-
tion of the truce in Palestine

;
that the States members of the Arab League

have rejected successive appeals of the United Nations Mediator and of the

Security Council in its resolution of jbly 7, 1948, for the prolongation of

the truce in Palestine; and that there has consequently developed a

renewal of hostilities in Palestine ;

Determines that the situation in Palestine constitutes a threat to the

peace within the meaning of Article 39 of the Charter;
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4

orders
'

these measures, it is the Security Council itself which takes

these measures.

The provisional measures are characterised as preventive ;
their

purpose is to
*

prevent
'

an aggravation
of the situation. This does

not mean that the enforcement actions to be taken after the call to

comply with provisional measures may not have a
'

preventive
'

character. It has already been explained in a previous chapter of

this study
4
why the provisional measures taken under Article 40, in

spite of their preventive character, can hardly be interpreted to be

the
'

preventive actions
'

referred to in Article f, (or Article 2,

paragraph ,
and Article ^o). Hence suspension from the exercise of

Orders the Governments and authorities concerned, pursuant'to Article

40 of the Charter of the United Nations, to desist from further military
action and to this end to issue cease-fire orders to their military and para-

military forces, to take effect at a time to be determined by the Mediator,
but in any event not later than three days from the date of the adoption of

this resolution;

Declares that failure by any of the Governments or authorities concerned

to comply with the preceding paragraph of this resolution would demonstrate

the existence of a breach of the peace within the meaning of Article 3 9 of

the Charter requiring immediate consideration by the Security Council

with a view to such further action under Chapter VII of the Charter as may
be decided upon by the Council. (//<*., No. 57, pp. 43 ff.)

After having determined that the situation in Palestine constituted a threat to

the peace, the Council under Article 39 was certainly competent to issue orders

legally binding upon all authorities concerned. Article 40 referred to in the

resolution, it is true, authorises the Security Council to
'

call
'

upon the parties

concerned to comply with the provisional measures tnken by the Council. But

this call has the character of an
'

order
'

ifthe Council declares that non-compliance
with the call constitutes a threat to, or breach of, the peace and hence the con-

dition of a sanction provided for by Article 39.

In a resolution adopted at its 38151 meeting on November 16, 1948 (Doc.

S/io8o), the Security Council reaffirmed
'

its previous resolutions concerning the

establishment and implementation of the Truce in Palestine and, recalling particu-

larly its Resolution of July 15, 1948, which determined that the situation in

Palestine constitutes a threat to the peace within the meaning of Article 39 of the

Charter,' decided that
'

an armistice shall be established in all sectors of Palestine,'

and called upon the
'

parties directly involved in the conflict in Palestine, as a

further provisional measure under Article 40 of the Charter, to seek agreement
forthwith, by negotiations conducted either directly or through the Acting Mediator

on Palestine, with a view to the immediate establishment ofthe Armistice including :

(a) the delineation of permanent armistice demarcation lines beyond which the

armed forces of the respective parties shall not move
; (fc) such withdrawal and

reduction of their armed forces as will ensure the maintenance of the armistice

during the transition to permanent peace in Palestine.'

In its resolution adopted on August 26, 1947, in the Indonesian case, the

Security Council reminded the Governments of the Netherlands and of the Indonesia

Republic of its resolution of August i, 1947, by which it
'

called
'

upon them

to cease hostilities (which the Council characterised as
'

cease fire order '),
and

called upon the two governments to adhere strictly to the
'

recommendations
'

of

the Security Council of August i, 1947. (Doc. S/P.V. 19$.)
4 Cf. supra, pp. 92 f.
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the rights
of membership in conformity with Article 5 is not applicable

to a Member upon which the Security Council has called under

Article 40 to comply with the provisional measures which it deems

necessary or desirable. This results especially from the principle
that

'

provisional measures
'

taken under Article 40
'

shall be without

prejudice to the rights, claims, or position of the parties concerned.'

The application of Article $ certainly constitutes a prejudice to the

rights of the party concerned, if this party is a Member of the United

Nations. Since Article 40 refers not only to
'

rights
'

but also to
'

claims, or position
'

of the parties concerned, it might be doubtful

whether under this Article any measure disadvantageous to a party
could be recommended or ordered by the Security Council. But

such an interpretation would deprive this Article of any value. 6

As to other measures taken under Chapter VII of the Charter no

provision analogous to that of the second sentence of Article 40 exists.

Hence it is permitted to assume that enforcement measures, except
those with which the Security Council may threaten the parties which

do not comply with the provisional measures ordered under Article 40,

may be prejudicial to the rights of the parties concerned. By taking

5 The preamble of the resolution adopted on May 29, 1948, at the 3ioth meeting
of the Security Council in the Palestine question contains the following statement :

'

Desiring to bring about a cessation of hostilities in Palestine without prejudice
to the

rights, claims, and position of either Arabs or Jews . . .

'

These are the

words used in Article 40 of the Charter. But the resolution does not expressly
refer to this Article. In a note sent on June 7, 1948, to the Arab States and the

Provisional Government of Israel the United Nations Mediator in Palestine stated :

' The clear intent of the truce as envisaged in the Security Council resolution of

May 29 is to bring about the cessation of hostilities without prejudice to the

rights, claims and position of either Jews or Arabs, and to ensure that no military

advantage shall accrue to either side as a result of the application of the truce.'

(Doc. 8/829.)

In the Indonesian case it was proposed to call upon the parties to the conflict

to withdraw their troops to the position's which they occupied before the beginning
of military operations. At the 2o9th meeting of the Security Council the represen-
tative of the United States declared :

'

The United States delegation assumes that

this proposal is also made under Article 40 ; that is, that it is made in consideration

of the Security Council taking into account failure to comply with the provisional

measure, the order to cease fire . . . We must first see what authority we have for

passing such a resolution ... It is noticed that Article 40 has a provision in it

as follows:
"
Such provisional measures shall be without prejudice to the rights,

claims, or position of the parties concerned." At once, the question arises as to

whether the Security Council has adequate evidence that the finding proposed
here and the action, if carried out, would affect the rights, claims, or position of

the parties concerned. Unless that foundation is laid, I believe the Security

Council should not, in law or in reason, pass this resolution.' (Doc. S/P.V. 209,

p. n.) But the representative of Poland declared at the 2ioth meeting:
'

It is

quite clear that the second sentence [of Article 40] means that no matter what

steps should be taken, they shall not pre-judge the future attitude of any commission

or body which shall participate in the solution of the problem. The only pre-

judging which is to take place is described in the third sentence of Article 40.'

(Doc. S/P.V. 2io, p. 1 6.)
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enforcment measures the Security Council as pointed out in another

connection 6
may create new law. If so, these measures may

assume the character of
legislative acts and are

'

political
'

actions

like any legislative
act only when viewed from the angle of the law

existing prior to their enactment.

12. THE EXECUTION OF THE ENFORCEMENT MEASURES

The Charter, as pointed out, establishes two kinds of enforcement

measures: measures not involving, and measures involving the use of

armed force. Measures not involving the use of armed force may,

according to Article 41,
'

include complete or partial interruption of

economic relations and of rail, sea, air, postal, telegraphic, radio,

and other means of communication, and the severance of diplomatic
relations.' Article 41 authorises the Security Council to

'

call upon
the Members of the United Nations to apply such measures.' The
measures involving the use of armed force are characterised in Article

42 as
*

action by air, sea, or land forces
'

;
and

'

may include

demonstrations, blockade* and other operations by air, sea, or land

forces of Members of the United Nations.
'

This action may have the

character of ordinary military measures. According to Article 43,

paragraph i
,

'

All Members of the United Nations
'

are obliged
*

to

make available to the Security Council, on its call and in accordance

with a special agreement or agreements, armed forces, assistance, and

facilities, including rights of passage, necessary for the purpose of

maintaining international peace and security.' Article 4^ stipulates:
'

In order to enable the United Nations to take urgent military

measures, Members it is not said as in Article 43: "all"
Members shall hold immediately available national air-force con-

tingents for combined international enforcement action.'

What is the nature of the act by which the Security Council takes

an enforcement measure determined in Articles 41, 42, and 4$ ?

It is a
'

decision.' According to Article 39, the Security Council

shall
'

decide
'

what measures shall be taken in accordance with

Articles 41 and 42. According to Article 41, the Security Council

may
*

decide
'

what measures not involving the use of armed force

are to be employed to give effect to its decisions. Article 42 says

only the Security Council may
'

take such action by air, sea, or land

forces as may be necessary, etc.', without expressly authorising the

Security Council to adopt a
'

decision.' But Article 44 says :

' When
the Security Council has decided to use force,' etc.

;
and Article 48,

with reference to all enforcement actions, speaks of the- action

required to carry out the
'

decisions
'

of the Security Council and

stipulates : Such
'

decisions
'

shall be carried out, etc. They are

decisions to which Article 27, paragraph 3, of the Charter applies;

they shall be made by an affirmative vote of seven Members including

9 Cf. supra, p. 736.
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the concurring votes of the permanent Members. Since they are

not made under Chapter VI or under paragraph 3 of Article 52, but

under Article 39 (Chapter VII), the rule excluding a party to a

dispute determined by the Security Council as a threat to, or breach of,

the peace, does not apply.
After having made a decision to take enforcement measures, the

Security Council first is to
'

determine
'

by which Members of the

United Nations the required action shall be carried out. Article 48,

stipulates :

1 . The action required to carry out the decision of the

Security Council for the maintenance of international peace
and security shall be taken by all the Members of the United

Nations or by some of them, as the Security Council may
determine.

2. Such decisions shall be carried out by the Members of

the United Nations directly and through their action in the

appropriate international agencies of which they are members.

After having determined by which Members the action shall be

carried out, the Security Council
'

calls
'

upon the Members either
'

to apply
'

measures not involving the use of armed force according
to Article 41, or as formulated in Article 44

'

to provide armed
forces in fulfilment of the obligations assumed under Article 43.'

The Security Council may call upon different Members to carry out

different actions. If
'

urgent military measures
'

are to be taken the

Security Council calls upon some Members to provide the national

air force contingent in fulfilment of the obligations assumed under

Article 4^. This is not expressly provided by the Charter, but may be

inferred by analogy.

These
'

calls
'

constitute obligations of the Members concerned

since they are based on
'

decisions
'

of the Security Council, and the

Members are according to Article 25 obliged to accept and carry
out the decisions of the Security Council. These obligations may
be in conflict with obligations a Member has assumed in a treaty
concluded previously with the State against which the enforcement

action is to be directed. In this case, according to Article 103, the

obligations under the Charter prevail.

If the Member of the United Nations called upon to carry out a

decision of the Security Council under Article 48 , paragraph i ,
is a

member of a specialised agency referred to in Article 57 of the Charter,

it is obliged under paragraph 2 of Article 48 to carry out the decision

of the Council not only
'

directly
'

but also through its action in this

agency. It is not the agency as such which is bound to carry out the

decision of the Council; it is the Member of the United Nations

which as a member of the agency has to try to bring the agency, in

conformity with the constitution, to action complementing the

decision of the Security Council.
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There exists a striking difference between the Charter of the

United Nations and the Covenant of the League of Nations. The
latter is characterised by a complete decentralisation of the procedure
for the application of enforcement measures. Article 16 of the

Covenant leaves it to the Members of the League to decide whether
another Member has violated its obligations under the Covenant and

whether enforcement measures not involving the use of armed force

shall be applied. With respect to these measures no intervention of the

Council is provided for. With respect to the measures involving the

use of armed forde, the Covenant does not impose upon the Members

any obligation. It only authorises the Council to make recommenda-
tions. It is to be considered a great progress that the Charter has

centralised both the decision as tc the question whether there exists

a threat to the peace, breach of the peace, or act of aggression and the

decision as tc the application of the enforcement measure whether

involving or not involving the use of armed force, and has imposed

upon the Members the obligation to carry out this decision.

Since the Member which by a call of the Security Council is

obliged to participate in enforcement measures of the one or other

kind may not be a member of the Security Council, the question
arises whether such Member may or shall be invited to participate in

the discussion or decision of the Security Council with respect to the

enforcement measure. In this respect two Articles of the Charter

apply: Article 31 and Article 44. In case the Security Council has

decided to employ measures not involving the use of armed force,

Article 31 applies, which has been analysed in other parts of this

study.
7 In case the Council decides to.employ measures involving the

use of armed force, Article 44 applies, which runs as follows :

When the Security Council has decided to use force it shall,.

before
calling upon a Member not represented on it to provide

armed forces in fulfilment of the obligations assumed under

Article 43, invite that Member, if the Member so desires, to

participate in the decisions of the Security Council concerning
the employment of contingents of that Member's armed forces.

Since Article 44 actually refers only to the case that the Security
Council decides to employ armed force, the wording:

' When the

Security Council has decided to use force
'

is not correct ;

'

Force
'

and
'

armed force
'

are not identical. Also measures not involving
the use of armed force are enforcement measures. Only if the

Security Council calls upon a Member which is not represented on it

to provide armed forces in fulfilment of the obligations
assumed

under Article 43 or Article 4$, it shall according to Article 44
4

invite that Member, if the Member so desires, to participate in the

decisions of the Security Council concerning the employment of

contingents of that Member's armed forces.'

7 Cf. supra, pp. 222 ff.
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It is not very clear what is meant by the words
'

decisions of the

Security Council concerning the employment of contingents of that

Member's armed forces.' It cannot mean that the Member is allowed

to participate in the decision by which it is
'

called '; according to

Article 43, 'to make available to the Security Council armed forces,

assistance, and facilities
'

;
for Article 44 refers expressly to the

'

obligations assumed under Article 43.' If the Member is under
'

obligation
'

to comply with the
'

call
'

to make available to the

Security Council armed forces, etc., it cannot participate in the

decision
'

to provide armed forces
'

as formulated in Article 44,
since it cannot have the right to vote against such decision. The

right to participate can only refer to decisions concerning the manner
in which the contingents of armed forces, made available to the

Security Council by that Member, are to be employed. Since

Article 44 refers only to decisions
'

concerning the employment of

contingents
'

of the Member, the latter is not entitled to participate in

decisions not concerning the
'

armed forces
'

but other kinds of
'

assis-

tance, and facilities, including rights
of passage,' made available to the

Security Council by the Member according to Article 43 , paragraph i .
8

8 The Report of Rapporteur on Chapter VIII, Section B (Dumbarton Oaks Proposals,

corresponding to Chapter VII of the Charter) (U.N.C.I.O. Doc. 88 1
, 111/3/46, p. 3)

contains the following statement with reference to Article 44 :

'

This supplementary

paragraph takes into account the concern very vigorously expressed by many
powers that the military forces put at the disposition of the Security Council by
the special agreements might be used without the contributing nation having had

a voice in the Council meetings where it is decided to use these forces. Hence-

forth, every member not represented on the Council may participate, with the

right of voting, in the deliberations of the Council when it is a question of the

utilisation of its armed forces. To repeat a well-chosen expression of the Delegate
of the Netherlands, the principle of

"
no military action without representation

"

was accepted by the Committee. This decision is of such a nature as to reassure,

in large measure, the middle and small powers, which might otherwise have feared

that they were giving carte blanche to the Council in the particularly serious domain

of the utilisation of their military forces outside their national frontiers. It has

not appeared possible to extend the conception of ad hoc representation on the

Council to include those instances wherein the latter discusses, not the utilisation

of armed forces, but rather the use offacilities and assistance to be furnished by a

state not a member of the Council. As a matter of fact, it was recognised that the

adoption of such a formula might unduly increase the number of Council members
and delay its decisions. Furthermore, the desire to take into consideration the

well-founded observations of the Egyptian Delegation on this subject led the Com-
mittee to approve the explanations furnished by the Delegations of Great Britain,

the U.S.S.R., France, and Greece. Accordingly, it was recognised that the

question
' '

of facilities and assistance
' '

was already covered by the special agree-
ments contemplated in paragraph 5, Section B, Chapter VIII. Paragraph 9 of the

said chapter contemplates, on the other hand, that a state not represented on the

Military Staff Committee should be invited to be associated with it should the need

arise. Finally, paragraph 4 of Section D, Chapter VI, formally provides for the

participation in the Council discussions of any member of the Organisation whose

interests may be particularly affected. In the light
of these assurances, which

covered its point of view, the Delegation of Egypt withdrew its amendment.'
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The decisions of the Security Council concerning the employment
of contingents of the Member invited to participate in this decision

under Article 44 require, according to Article 27, paragraph 3, an

affirmative vote of seven members including the concurring votes of

the permanent members. In case Article 44 is applied, twelve

representatives instead of eleven may participate in the vote, so that

a majority of seven opposes a minority of five instead of four. The

question as to whether the vote of the Member invited under Article 44
is to be counted in determining the majority of seven, has been

discussed in a previous chapter of this study.
9 The Member invited

to participate in the decision may be outvoted.

The armed forces to be employed by the Security Council are to

be made available to it by the Members. In this respect, Article 43,

paragraph i, provides:

All Members of the United Nations, in order to contribute

to the maintenance of international peace and security,
undertake to make available to the Security Council, on its

call and in accordance with a special agreement or agreements,
armed forces, assistance, and facilities, including rights

of

passage, necessary for the purpose of maintaining international

peace and security.

The wording of this provision is not very clear. The Members shall

make available armed forces to the Security Council
'

on its call and

in accordance with a special agreement or agreements.' What is the

relation of this 'call' to the agreements? Are the armed forces

to be made available by the
'

agreements
'

or by the 'call
'

? The
most plausible interpretation is that first an agreement shall be

concluded by which a Member places at the disposal of the Security
Council armed forces, assistance, etc., and then the Council may call

upon this Member to make available, for an action decided by the

Council, the armed forces agreed upon. The
'

call
'

shall be in

accordance with the agreements.
l As to the contents of the agree-

ments, Article 43, paragraph 2, provides:

Such agreement or agreements shall govern the numbers

and types of forces, their degree of readiness and general

9 Cf. supra, pp. 230 ff.

1 This was the interpretation of Article 43 given by the representative of Belgium at

the 1 42nd meeting of the Security Council. He declared:
'

It seems to me that,

under the terms of Article 43 of the Charter, in order that armed forces should be

placed at the disposal of the Security Council, a request to that effect would first

have to be made by the Council. I, therefore, envisage two stages: the first stage
is that of the special agreements under which forces would be placed in reserve for

use as needed
; in the second stage, these forces could be used to deal with a concrete

case, if called upon by the Security Council.' The President of the Council,

however, was not of this opinion ;
he declared :

'

According to my interpretation,
this Article appears to mean that the Security Council, on the basis of special

agreements entered into at its suggestion by a number of countries, would be able
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location, and the nature of the facilities and assistance to be

provided.

By the call referred to in Article 43, paragraph i, the Security Council

may also summon a Member to make available the special air-force

contingents referred to in Article 4$, which runs as follows:

In order to enable the United Nations to take urgent

military measures, Members shall hold immediately available

national air-force contingents for combined international

enforcement action. The strength and degree of readiness of

these contingents and plans for their combined action shall

be determined, within the limits laid down in the special

agreement or agreements referred to in Article 43, by the

Security Council with the assistance of the Military Staff

Committee.

The second sentence of this Article is not quite consistent with

Article 43, paragraph 2. According to the general rule laid down
in that provision

'

the numbers and types of forces, their degree of

readiness and general location
'

shall be determined by the special

agreements, to which Article 4$ expressly refers. But this Article

provides that
'

the strength and degree of readiness
'

of the air-force

contingents shall be determined by the Security Council with the

assistance of the Military Staff Committee, with the proviso, it is true,

'within the limits laid down in the special agreement or agree-
ments . . .

'

But if the strength and degree of readiness is already
determined in the agreements, there is nothing left to the Security
Council to determine in* this respect. The term 'strength' in

Article 45 is probably intended to mean the same as the words
'

numbers (and types) of forces
'

in Article 43, paragraph 2. The

change of terminology and the omission of any reference to the
'

general location
'

in Article 4^ is not very fortunate. This Article

provides with respect to the strength and readiness of the air-force

contingents the same as with respect to the plans
'

for their combined

action.' But Article 43, paragraph 2, does not leave to the special

agreements to govern the plans for the action of the armed forces.

to determine in advance what forces would be at its disposal, should the necessity

arise. In order to make use of these forces, the Security Council would have to

pronounce a decision in each separate instance : a decision, and not an invitation.

As the agreements would have been concluded in advance, I think that a decision

of the Security Council would be sufficient. . . . Therefore, my interpretation

of Article 43, at least of the expression
" on its call ", is not the same as- that of

the Belgian representative. According to Mr. van Langenhove's interpretation,

indeed, the Security Council would have to make a fresh call before the forces at

the disposal of the United Nations could be used. In my opinion, this is not so.

As I understand it, Article 43 of the Charter determines beforehand the forces

which might be placed at the Security Council's disposal, and which, according to

Mr. van Langenhove, would be only forces kept in reserve.' (Official Records of

the Security Council, 2nd Year, No. 47, p. 1033.)
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If, however, the intention of Article 45 was to restrict the scope of

Article 43, paragraph 2, and to confer upon the Security Council

with respect to the air-force contingents held
'

immediately available
'

for the purpose of
'

urgent military measures
'

a power which the

Council has not with respect to the ordinary armed forces made
available to it under Article 43, the intention was not clearly

expressed.
2

The special agreements referred to in Article 43 do not refer to the

question as to whether or not the Member shall provide armed forces

and especially national air-force contingents; they refer only to the

question how these obligations established by the Charter itself shall

be fulfilled on the part of the Member. They especially do not refer

to the question as to how the Security Council shall or may use the

armed forces placed at its disposal by the Member state. They shall

8 The report of the Military Staff Committee on General Principles Governing the

Organisation of the Armed Forces Made Available to the Security Council by
Member Nations of the United Nations (Yearbook, pp. 424 ff.) seems to interpret
Article 45 to mean that the provision of Article 43, paragraph 2, shall apply also

to the air-force contingents referred to in Article 4$. Article 1 6 of the General

Principles as accepted by the Chinese, French, United Kingdom and United States

delegations, runs as follows :

The strength and composition of national air force contributions made
available to the Security Council shall be determined as set forth in Article 1 2

above taking into account the obligations arising from Article 45- of die

Charter.

Article 12 provides:
The size and composition of contributions of individual Member Nations

will be determined on the initiative of the Security Council, and on the

advice of the Military Staff Committee, in the process of negotiations with

each Member Nation in accordance with Article 43 of the Charter.

Article 1 6 of the General Principles as accepted by the Soviet Union delegation runs

as follows :

The strength and composition of national air force contingents made
available to the Security Council by Member Nations for action envisaged
in Article 45 of the Charter are determined by the Security Council, with

the assistance of the Military Staff Committee, within the limits of a Special

Agreement or Agreements referred to in Article 43 of the Charter.

At the 1 39th meeting of the Security Council the delegate of the Soviet Union

interpreted Article 4$, in its relation to Article 43 ,
as follows :

' As for Article 45,

its examination can take place only after the study of Article 43 of the Charter has

been completed, and after the conclusion of special agreements on the contribution

of armed forces. After the conclusion of such agreements the Security Council,

with the assistance of the Military Staff Committee, will determine in accordance

with Article 45 of the Charter what proportion of the overall strength of the

national air-force contingents placed at tile disposal of the Security Council under

the agreements will be held immediately available for the fulfilment, in case of

necessity, of urgent military measures.' (Official Records of the Security Council,

2nd Year, No. 44, p. 979.) Neither the text of Article 1 6 of the General Principles

as suggested by the Soviet Union, nor the text of this Article as accepted by the

other members of the Military Staff Committee leaves it to the special agreements
to determine, in anx respect, the action of die air-force contingents.
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govern, it is true, the
'

general location
'

of the armed forces to be

made available to the Security Council by the Member. The words
'

general location
'

which have been added to the text of the corres-

ponding provision of the Dumbarton Oaks Proposals (Chapter VIII,

Section B, paragraph ) are not very clear. They probably refer to

the time when the armed forces are not employed by the Security
Council .

3 But they might be misinterpreted to refer to the time

during which the armed forces are employed by the Security Council,

so that a special agreement may determine the territories where the

Council is authorised to employ the contingent placed at its disposal

3 In this way the report of the Military Staff Committee on General Principles

interprets Article 43, paragraph 2. Article 32 of the General Principles ( accepted

by the Chinese, United Kingdom, and United States delegations) runs as follows:

Armed forces made available to the Security Council by Member
Nations when not employed by the Security Council will, within the terms

of Special Agreements referred to in Article 43 of the Charter, be based

at the discretion of Member Nations in any territories or waters to which

they have
legal right of access.

The text of Article 3 2 as accepted by the French delegation, reads as follows :

When they are not employed by the Security Council, the Armed Forces

which the Member Nation undertakes to make available to the Security

Council, on its call, are stationed in the general locations governed by the

Special Agreement or Agreements concluded between the Security Council

and the Member Nation under Article -43 of the Charter :

1. either within the national borders of the Member Nation or the

territories or waters under its jurisdiction ;

2 . or within the territory or waters ofex-enemy nations under Article 107
of the Charter or under the terms of the Peace Treaties

;

3. or within the territory or waters of other Nations where Armed
Forces have access under international agreements registered with the

United Nations Secretariat and published by it in accordance with Article 102

of the Charter
;

4. or in certain strategic areas specified by the Security Council and

which -have been the subject of specific agreements between the Security
Council and the Member Nation under Articles 82 and 83 of the Charter.

At the 1 3 9th meeting of the Security Council the delegate of the Soviet Union

declared :

'

It is necessary to decide where the armed forces which are to be made
available to the Security Council by the States under special agreements should be

stationed. Should they be stationed in their own territories, or may they be

stationed outside their own territories, in the territories and territorial waters of

other States ? It is clear that the difference between the two possible solutions of

this problem is of paramount importance. It is necessary to bear this in mind when

discussing the question in the Security Council. The proposal of the Union of

Soviet Socialist Republics on the question of the location of armed forces provides
that these forces should be stationed in their own territories and only in their own
territories. This proposal states :

' ' Armed forces made available to the Security
Council by Member Nations of the United Nations shall be garrisoned within the

frontiers of the contributing Member Nations' own territories or territorial waters

except in cases envisaged in Article 1 07 of the Charter ".
'

(Official Records of the

Security Council, 2nd Year, No. 44, p. 972.)

25
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by the Member. * In addition to
'

the numbers and types of forces,
their degree of readiness and general location

'

the special agreements
shall determine also

'

the nature of the facilities and assistance to be

provided.' This is a very broad formula which certainly allows

inserting into the special agreements provisions concerning military
bases necessary for the operation of the armed forces made available

to the Security Council. 5 The determination of all the matters

4 At the Hearings (pp. 6ji ff.) a Senator asked one of the advisers to the United
States delegation at San Francisco the question:

'

Speaking of the agreement or

agreements which are to govern the numbers and types of forces and the degree of

readiness and general location and the nature of the facilities and assistance to be

provided, as set out in Article 43, sub-section 2, is it your opinion that the United

States in making available to the Council military contingents could restrict the

place of the use of the forces aside from the question of whether we could want
to ?' Whereupon the answer was :

'

There is no doubt in my mind but what we
can do that.

'

In reply to the question of another Senator the advisor made the

following statement :

'

In my opinion, . . . the phrase that they are
"

to be made
available in accordance with a special agreement or agreements

' '

enables the states

to make any conditions which they want to attach, and I would think it quite probable
that even the great powers, while they would probably want to make some forces

available for use anywhere, that there would be some understanding whereby they
would at least supply the preponderant force in the areas of their proximity.

'

If

it was intended to leave to the special agreements to determine where the contingents

placed at the disposal of the Security Council may be used by the latter, that is to

say, to restrict the use of these forces, the words
'

their general location
'

were

certainly not adequate to express this idea. But in reply to a question, the advisor

made the following statement :

'

If restricted use of our military contingent were

desired, Senator, I would think the wise thing to do would be to make provision
for that in your basic military agreement which will come before the Senate for

ratification.' Then a Senator asked:
'

But aside from where it should be made, it

is your opinion that a limitation of that kind could be, consistently With the

obligations assumed under the Charter, inserted ?' Whereupon the advisor stated :

'

There is no doubt in my mind whatever as to that. Many of the smaller member
states already are clear in their own minds that they will not agree to make

contingents available except for use in relatively near areas. Whether or not a

great power wants to do that is a question of policy. As to the fact that it may do it,

there is no doubt whatever in my mind."

As to the question whether the armed forces placed at the disposal of the

Security Council shall be used exclusively by the Council, Article 1 8 of the General

Principles provides:
The Armed Forces made available to the Security Council by Member

Nations of the United Nations will be employed, in whole or in part, only

by the decision of the Security Council and only for the period necessary for

the fulfilment of the tasks envisaged in Article 42 of the Charter.

But Article 17, accepted only by the Chinese and French delegations, runs as

follows :

In case of self-defence (Article 5 1 of the Charter) and of national emergen-
cies Member Nations will have the right to make use ofArmed Forces, which

they have made available to the Security Council in conformity with the

terms of special agreements. They undertake, however, to assume anew all

of their obligations within the shortest possible space of time.

5 Article 26 of the General Principles laid down in the report of the Military Staff

Committee as accepted by the Chinese, United Kingdom, and United States delega-
tions provides for

'

bases as are required by armed forces operating under the
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referred to in Article 43, paragraph 2, is left to agreement by the

Organisation and the Members concerned, without any direction

given in this respect by the Charter. This holds especially with

regard to the proportion in which various Members shall contribute

armed forces. Any solution adopted in this respect by the Security
Council in its negotiations with the Members is in conformity with

Charter, 6
Besides, the provision concerning the contents of the

Security Council.' The text of this Article as accepted by the French delegation
contains an analogous provision. But at the 1 39th meeting of the Security Council

the delegate of the Soviet Union declared :

' The proposals on bases cannot be

accepted, in the first place, for the reason that the provision of bases is envisaged
neither in Article" 43 nor in the United Nations Charter in general. The Charter

does not even mention bases. It speaks of armed forces, assistance and facilities,

including rights of passage, but not bases.' He further stated:
' The provision

of bases inevitably affects the sovereignty of nations." (Official Records of the

Security Council, 2nd Year, No. 44, pp. 969 f.) Neither the first nor the second

contention is in conformity with the Charter. Military bases fall within
'

facilities

and assistance,' and an obligation assumed by an international agreement cannot be

interpreted as an infringement on the sovereignty of the contracting party as

recognised by the Charter.

* At the 1 3 9th meeting of the Security Council the delegate of the Soviet Union

declared :

' The Soviet Union insists on the preservation of the equal position" of

all the permanent members of the Security Council in the contribution of armed

forces. This equal position will be secured if all the permanent members con-

tribute armed forces in accordance with the principle of equality.' He stated

further :

'

that the five Powers shall make available to the Security Council armed

forces not only of equal overall strength, but also of the same composition, that is,

an equal number of land, sea and air forces.
'

This attitude of the Soviet Union

was in opposition to that of other members of the Military Staff Committee, which

put forward the principles of so-called
'

comparable contributions '. In accordance

with this principle the five permanent members of the Security Council would

make only comparatively equal contributions. The delegate of the Soviet Union

declared :

' The acceptance of the principle of comparable contributions would

mean the creation of a situation in which some nations would enjoy a predominant

position as compared to others, in respect of armed forces to be made available to

the Security Council. The acceptance of this principle might lead to the organisa-

tion of the armed forces being used in the interests of individual powerful states

and to the detriment of the legitimate interests of other countries.' He tried to

justify the principle of equality as follows:
' The principle of equality in the

contribution of armed forces by the five permanent members of the Security

Council, the principle proposed by the representatives of the Union of Soviet

Socialist Republics, is based on the provisions of the United Nations Charter which

place the main responsibility for the maintenance of international peace upon these

States, which is in accordance with the equality of their position in the Security

Council. This principle preserves the equal status of the permanent members in

respect of the decision on this important question. It does not permit any

preferential position for any one of the permanent members in the contribution of

armed forceb by them.' (Official Records of the Security Council, 2nd Year,

No. 44, pp. 96 s ff.)
These statements are not correct. The Charter places the

main responsibility
for the maintenance of international peace not upon the five

permanent members of the Security Council but on the Security Council

{Article 24); and this principle
does not prevent to conclude with the different

permanent members different agreements under Article 43.

K.
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special agreements is of problematical value. The Members cannot

be compelled to conclude agreements and, thus, are in a position to

make their consent dependent upon conditions not provided by the

Charter.

Article 43, paragraph 3, stipulates

The agreement or agreements shall be negotiated as soon

as possible on the initiative of the Security Council. They
shall be concluded between the Security Council aijd

Members or between the Security Council and groups of

Members and shall be subject to ratification by the signatory
states in accordance with their respective constitutional

processes.

These agreements are international treaties. Contracting parties to

such a treaty are: on the one side the United Nations, represented

by the Security Council, on the other side Members or
'

groups of

Members.' That means that the United Nations represented by the

Security Council is supposed to be a juristic person of international

law. It is not quite correct to state as Article 43, paragraph 3,

does that the agreements concerned shall be concluded between
the Security Council and Members, etc. The Security Council cannot

be an international personality because it is only the organ of an

international union of states which, through its Charter, has the

quality of a person of international law. Contracting party to the

agreement can be only the United Nations, represented by the Security
Council. And the Security Council is able to fulfil this function

through its President under Rule 19 of its Rules of Procedure, which

provides that the President shall
'

represent
'

the Security Council
f

in its capacity as an organ of the United Nations.'

If a
'

group
'

of Members is to be a contracting party to the

agreement it is supposed to be a juristic person too. But this is

possible only if it is an organised group endowed with an organ

competent to represent the
'

group
'

in relation to other persons
of international law. According to Article 52, paragraph i, the

Members are authorised to establish
'

regional arrangements or

agencies' and according to Article ^3, paragraph i, the Security
Council

*

shall, where appropriate, utilise such regional arrangements
or agencies for enforcement action under its authority.' If by the
'

regional arrangement
'

an organised union (confederacy) of states

is established with an agency (organ) competent to represent this

union or confederacy of states in relation to the Security Council,

the provision of Article 43, paragraph 3, according to which the

agreement is to be concluded between the SecurityCouncil arid a 'group
'

of Members, is applicable. If, however, the 'group' of Member is

not organised in this manner, the agreement can be concluded only
between the Security Council and the individual Members of the
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*

group.' If not organised, the group has no legal personality and
cannot conclude as a

'

group
'

international agreements.
An international agreement may jor may not be subject to ratifica-

tion, i.e. to an act different from the signing of the text of the

agreement by the plenipotentiaries of the contracting parties. Such
an act may be necessary, according to the constitution of the signatory.
Article 43, paragraph 3, stipulates that the agreement or agreements
referred to in paragraphs i and 2 of this Article shall be subject to

ratification in accordance with the respective constitutional processes.
But this provision refers only to the

*

signatory states,' not to the

United Nations represented by the Security Council. The Charter

does not prescribe a specific procedure for the conclusion of treaties

by the United Nations. The organ competent to conclude the treaty
on behalf of the United Nations has to express its consent by a decision

adopted in conformity with the respective rules of the Charter. If

the Security Council is the competent organ, a decision adopted by
a majority of seven members including the concurring votes of the

permanent members is required. In case of an agreement concluded

with a Member which is represented on the Council, this Member

participates in the conclusion of the agreement on both sides. Until

now, no special agreement has been concluded. 7

7 At the Hearings (pp. 645 f.) the conclusion of the special agreement on the part
of the United States was discussed. The Chairman of the Committee on Foreign
Relations interpreted the term

'

constitutional processes
'

in Article 43, paragraph 3 ,

to mean that the special agreement is to be concluded under the Constitution of

the United States as a
'

treaty,' not as an executive agreement : which means that

the agreement must be concluded by the President with the advice and consent of

the Senate, provided two-thirds of the Senators present concur. He declared:
' Our constitutional process is for us here at home to decide. There is no question
in my mind that that means that the agreements must be ratified just like treaties

are ratified, because they are with foreign countries. They are vital, they affect

our military establishment, so they would have to be ratified by the United States

Senate. . . . there was no question ever raised, so far as I know, in the Conference

to that effect.' But a few months later, the phrase
'

constitutional processes
'

has been interpreted in a different way by an Act of Congress. Section 6 of the

Act of Congress (Public Law 2 64-79111 Congress, Chapter {83-151 session, S. 1580),

approved December 2o, 194$, provides:
The President is authorised to negotiate a special agreement or agree-

ments with the Security Council which shall be subject to the approval of

the Congress by appropriate Act or joint resolution, providing for the

numbers and types of armed forces, their degree of readiness and general

location, and the nature of facilities and assistance, including rights,
of

passage, to be made available to the Security Council on its call for the

purpose of maintaining international peace and security in accordance

with Article 43 of said Charter. The President shall not be deemed to

require the authorisation of the Congress to make available to the Security

Council on its call in order to take action under Article 42 of said Charter

and pursuant to such special agreement or agreements the armed forces,

facilities, or assistance provided for therein ; Provided, that nothing ho r

contained shall be construed as an authorisation to the President b

Congress to make available to the Security Council for such purpose armed

48(2)
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It seems that according to the intention of the framers of the

Charter the Security Council is authorised to take enforcement

action involving the use of armed force only through the armed
forces made available to it by the special agreements concluded in

conformity with Article 43. But the wording of Articles 39, 42,

47 and 48 does not exclude the possibility of a decision of the Security
Council to the effect that Members which have not concluded a

special agreement under Article 43 shall take a definite enforcement

action, or that Members which have concluded special agreements
shall provide armed forces in excess of those which they have placed
at the disposal of the Council in their special agreements. The

wording of Articles 39 and 42 does not even exclude the possibility
of the establishment of an armed force of the Organisation different

from and independent of the armed forces placed at the disposal of the

Security Council by the Members. Article 42 refers to
'

air, sea,

or land forces
'

without providing that these forces must be armed
forces placed at the disposal of the Security Council by the Members.
But Article 48 expressly provides that the action required to carry
out the decisions of the Security Council (concerning enforcement

action) shall be taken by the Members. And Article 106 provides for

a
'

joint action
'

of the five Great Powers, permanent members of the

Security Council, as an action different from an action of the Security
Council

*

pending the coming into force of such special agreements
referred to in Article 43 as in the opinion of the Security Council

enable it to begin the exercise of its responsibilities under Article 42.'

Article 1 06 evidently presupposes that the Security Council cannot

take an enforcement action involving the use of armed force if not

a sufficient number of special agreements referred to in Article 43
have been concluded. The Report of Rapporteur on Chapter VIII,

Section B of the Dumbarton Oaks Proposals (corresponding to

Chapter VII of the Charter) contains the following statement:
1

assurance was sought by the Canadian Delegation that members
would not be required to provide forces in excess of those which had

already been promised in the special agreements mentioned in

paragraph . This interpretation was forthcoming from the Delegate
of the United Kingdom, speaking on behalf of the sponsoring

governments.'
8

13. THE JOINT ACTION UNDER ARTICLE 106

A treaty presupposes the voluntary co-operation of all the parties
to the treaty. There is no obligation to conclude a treaty,

and the

forces, facilities, or assistance in addition to the forces, facilities, and

assistance provided for in such special agreement or agreements.
It is important to note that according to this Act of Congress the employment

by the Security Council of the armed forces made available by the United States

is not to be considered as an act of war, the declaration of which requires, under

Article i, Section 8, of the Constitution, an act of Congress.
8 U.N.C.I.O. Doc. 881, 111/3/46, p. 7. Cf. the last sentence of the above quoted
Section 6 of the Act of Congress of December 2o, 194$.



Sanctions 757

Members of the United Nations are certainly not under any obligation
to conclude with the Security Council the agreements referred to in

Articles 43 and 4^. If such agreements cannot be brought about,
the provisions of Chapter VII concerning the employment of measures

involving the use of armed force are not applicable. How, then,

can the Purpose of the United Nations be fulfilled which the Charter

places before all other Purposes : to take effective collective measures

for the prevention and removal of threats to the peace, and for the

suppression of acts of aggression, as long as the agreements referred

to in Article 43 have not come into force ? To this question
Article 1 06 gives an answer

Pending the coming into force of such special agreements
referred to in Article 43 as in the opinion of the Security
Council enable it to begin the exercise of its responsibilities
under Article 42, the parties to the Four-Nation Declaration

signed at Moscow, October 30, 1943, and France, shall, in

accordance with the provisions of paragraph $ of the

Declaration, consult with one another and as occasion requires
with other Members of the United Nations with a view to

such joint action on behalf of the Organisation as may be

necessary for the purpose of maintaining international peace
and security.

Paragraph of the Four Power Declaration runs as follows :

The Governments of the United States of America, the

United Kingdom, the Soviet Union and China: . . . jointly
declare .... 5. That for the purpose of maintaining
international peace and security pending the re-establishment

of law and order and the inauguration of a system of general

security, they will consult with one another and as occasion

requires with other Members of the United Nations with a

view to joint action on behalf of the community of nations.

During the period between the coming into force of the Charter

and the establishment of the special agreements referred to in Article

43 the Security Council will fulfil its functions under Chapter VI

and Articles 39, 40, 41 of Chapter VII, in so far as their application
does not presuppose the establishment of the special agreements.
The Report of Committee HI/3 f tne San Francisco Conference

contains the following statement:
' The Security Council would

refrain from the performance of its responsibilities only with respect
to those functions the exercise of which is suspended until the

conclusion of the special agreements indicated above
'

[Article 43].*

9 U.N.C.I.O. Doc. 109$, III/3/jo, p. 3. In the course of the discussion of the

Palestine question the delegate of the United States declared at the 2j3rd meeting
of the Security Council :

'

If the Security Council should decide that it is necessary
to use armed force to maintain international peace in connection with Palestine,

the United States would be ready to consult under the Charter with a view to such
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During this period the function of the Organisation determined in

Article 42 may be exercised by the five Great Powers determined in

Article 106. They are identical with the Powers having permanent
seats in the Security Council. Article 106 authorises these Powers
to take

'

joint action on behalf of the Organisation
'

only as long as the

Security Council has not expressed the opinion that enough special

agreements have come into force to enable it to begin the exercise of

its responsibilities under Article 42 . As soon as the Security Council

declares that it is able to exercise these responsibilities, the authorisa-

tion of Article 106 ceases to be valid. Is it valid as long as the

Security Council does not make such a declaration, or is any joint
action under Article 106 possible only if the Security Council

positively declares not yet to be able to exercise its responsibilities
under Article 42 P

1 Both interpretations are possible. What

majority is required for the decision that sufficient agreements have

come into force to enable the Security Council to exercise its re-

sponsibilities under Article 42 ? Since this decision does not refer

to a procedural matter, Article 27, paragraph 3, is applicable.
That means that each of the five Great Powers which are authorised

to take joint action and at the same time permanent members of the

Security Council may prevent such a decision, and, if such a decision

is required to terminate the authorisation of Article 1 06, to prolong
this authorisation ad libitum. 2

action as may be necessary to maintain international peace. Such consultation

would be required in view of the fact that agreement has not yet been reached

making armed forces available to the Security Council under the terms ofArticle 43 .

'

(Doc. S^P.V. 2^3, p. 48.) This statement means that the United States was ready
to apply Article 106 of the Charter.

1 The Security Council may decide to invite the five Powers to apply Article 106.

Such a decision would imply the expression of the opinion that the Security Council

is not yet able to begin the exercise of its responsibilities under Article 42. In the

Palestine question the representative of Columbia proposed at the 24th meeting
of the Security Council the following resolution: 'Having received the First

Special Report of the United Nations Palestine Commission on the Problem of

Security in Palestine, and considering . . . that Articles 39 and 41 of the Charter,

referred to in recommendations (b) and (c) of the General Assembly's Resolution

of Nov-mber 29, 1947 .envisage measures to be taken in the case of conflicts or

disputes between States, but do not authorise the Security Council to create

special forces for the purposes indicated by the United Nations Palestine Com-

mission, the Security Council, i. According to Article 106 of the Charter, invites

the parties to the Four-Nation Declaration signed at Moscow, October 30, 1943,
and France, to consult with one another with a view to such joint action on behalf

of this Organisation as may be necessary to prevent or remove any threat to the

peace, breach of the peace, or act of aggression arising from the implementation
of the General Assembly's Resolution of November 29, 1947 . . .

'

(Doc.

S/684).
2 The corresponding provision of the Dumbarton Oaks Proposals, Chapter XII,

paragraph i, runs as follows:

Pending the coming into force of the special agreement or agreements
referred to in Chapter VHI, Section B, paragraph j, and in accordance
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The Charter does not directly authorise the five Powers to take

joint action. Just as paragraph of the Four-Power Declaration,
Article 106 of the Charter stipulates only that the Powers shall
4

consult
'

with one another and, if necessary with other Members of

the United Nations, 'with a view to such joint action.' Such
'

joint action
' 3

is not obligatory and could not be made obligatory

by the Charter, since such action is possible only if an agreement is

reached with respect to the action. If is not very clear whether an

agreement of all the five Great Powers is necessary in order that the
4

joint action
'

can be taken, or whether two or three or four of them

may take such
*

joint action
'

even if the other or the others do not

agree. That an agreement of the five Powers suffices, seems to be

certain, and since the
*

joint action
'

is to be taken
'

on behalf of the

Organisation
'

the interpretation which seems to be most plausible
is that all five Powers must agree in order to make a

*

joint action

possible. By such an agreement only one, or some, of the five Power :

may be authorised to carry out the action agreed upon by all the five .

Such agreement has no less voluntary character than the special

agreements referred to in Article 43 . If it cannot be reached, the

with the provisions of paragraph 5 of the Four-Nation Declaration, signed
at Moscow, October 30, 1943, the States parties to that Declaration

should consult with one another and as occasion arises with other members
of the Organisation with -a view to such joint action on behalf of the

Organisation as may be necessary for the purpose of maintaining interna-

tional peace and security.

The Summary Report of Meetings of Sub-committee 3/A, to Consider Redraft of

Chapter XII (Dumbarton Oaks Proposals), contains the following interpretation:
4 The decision to turn over the military enforcement responsibilities of th-' signa-
tories of the Moscow Declaration and of France to the Security Council should be

the responsibility of the signatory powers and of France and not of the Security
Council.' (U.N.C.I.O. Doc. WD 68, III/3/A2.) This sentence was later changed
to read as follows:

' The decision to turn over to the Security Council the

responsibilities for the maintenance of peace assumed by the signatories of the

Moscow Declaration ar>d by France should be the responsibility of the signatory

powers and of France.' (U.N.C.I.O. Doc. 765, in/3/39, p. 3.) According to

this interpretation of Chapter XII, paragraph i
,
of the Dumbarton Oaks Proposals,

which in this point is not essentially different from Article 106, it is upon the five

Powers determined in Article 106 to decide when the authority conferred upon
them by Article 106 terminates.

a The Report of Committee 3 to Commission III on Chapter XII (Dumbarton Oaks

Proposals, corresponding to Chapter XVII of the Charter), (U.N.C.I.O. Doc. 109$,

111/3/50, p. 3) contains the following statements:
'

Several Delegations, especially

those of Canada, Egypt and Belgium, have requested the Delegations submitting
the amendment to make a declaration explaining the meaning of the words "

joint

action on behalf of the Organisation." The Delegate of the United Kingdom

pointed out that it was impossible to define such an action, since the powers of the

Security Council would gradually develop in proportion to the forces which would

be put at its disposal. The Delegate of the United States, for his part, explained
that the meaning of the words

"
joint action," might be deduced without difficulty

from the first part of the paragraph, which referred to the special agreements
mentioned in Chapter Vffl, Section B, paragraph $.'

,
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most important function of the Organisation, the function which
forms the core of the Charter, cannot be performed by measures

involving the use of armed force.

But Article 106 authorises the five Powers not only to take an

action involving the use of armed force. Any action which these

Powers deem '

necessary for the purpose of maintaining international

peace and security
'

is covered by this provision. Those who drafted

Article 1 06 had probably only a military action in mind, for they
inserted this Article into Chapter XVII under the heading

'

Trans-

itional Security Arrangements
'

and the transitional period is

characterised in Article 106 as the time during which the Security
Council is not able to take enforcement measures involving the use

of armed force referred" to in Article 42. But the wording of

Article 1 06 does not restrict the
*

joint action
'

to a military action.

To take the military enforcement action referred to in Article 42
is according to Article 39 permissible only after the Security

Council, by a vote of seven members including the concurring votes

of the permanent members, has determined the existence of a threat

to the peace or breach of the peace. Article 1 06, however, authorises

the five Powers, which are the permanent members of the Security

Council, to take joint action, including enforcement action, on behalf

of the Organisation without obliging them to determine beforehand

the existence of a threat to, or breach of, the peace. Article 106

may be interpreted to authorise the five Powers to take a
'

joint action
'

involving the use of armed force only after the Security Council has

determined the existence of a threat to, or breach of, the peace and

decided that an enforcement action involving the use of armed force

is necessary. The fact that the special agreements referred to in

Article 43 are not yet in force is no reason to suspend the just-

mentioned functions of the Security Council with respect to the

military enforcement action to be taken by the five Powers designated
in Article 106. But its wording does not exclude the interpretation

according to which the five Powers in taking their joint action are

completely independent of the Security Council, and their action is

limited only in so far as it is, in their opinion, necessary for the

purpose of maintaining international peace and security.
4

* At the 2 6 2nd meeting of the Security Council during the discussion of the Palestine

question, the representative of Syria stated:
'

If we refer to Article 106, we find

that action by the permanent members under that Article will always be in order

when the Security Council decides that a situation exists which endangers inter-

national peace and security, when other methods and means have been tried and

proved to be inadequate, and when action under Article 42 of the Charter is neces-

sary. Then, as long as Article 43 is not implemented, the five permanent members
would convene to determine what action to take. Article 1 06 refers to Article 42 .

Article 42 reads:
"
Should the Security Council consider that measures provided

for in Article 41 would be inadequate or have proved to be inadequate, it may
take such action by air, sea, or land forces," and so forth. When it is decided to
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Since the joint action under Article 106 is an action
'

on behalf of

the Organisation,' and that means that it is to be considered as an

action of the United Nations, Article 2, paragraph applies. Hence
all Members are obliged to give the joint action taken under Article

1 06 every assistance and to refrain from giving assistance to any state

against which the joint action is directed. The question as to against
whom the joint action referred to in Article 106 may be directed

is not answered by this Article. The answer is left to the five Powers.

Hence it may be directed against a state which has not violated an

obligation expressly stipulated in the Charter. If the
'

joint action
'

is an enforcement action, it can be interpreted to be a sanction only
if it is assumed that under the Charter all states are obliged to refrain

from any conduct which, in the opinion of the five Powers referred

to in Article 106, makes such joint action necessary. In view of the

difficulties to implement Article 43 of the Charter, Article 106 confers

upon the five permanent members of the Security Council, provided

they agree with respect to the application of this Article, an almost

unlimited power for an indefinite period of time. 5

apply this Article, then Article 106 will be in force and the permanent members
of the Security Council can convene among themselves and consult as to the action

to be taken.' (Doc. S/P.V. 262, pp. 86-95.) According to this interpretation,
the

'

joint action
'

referred to in Article 1 06 is only an action involving the use of

armed force, and may be taken only if the Security Council has decided that Article

42 should be applied. At its 263rd meeting the Security Council adopted a reso-

lution calling upon the five permanent members to consult and make recommenda-

tions regarding guidance and instructions for the Palestine Commission, the

results of their consulations to be reported back to the Council within ten days.

(United Nations Bulletin, Vol. IV, p. 213.) This resolution cannot be interpreted
to be a recommendation made to the five powers referred to in Article 1 06 of the

Charter, to apply this Article. The question as to whether the Security Council

is competent to make such a recommendation after having determined the existence

of a threat to, or breach of, the peace, may be answered in the affirmative.

6 The Report to the President, pp. 161 ff. , contains the following statements with respect
to Article 1 06 :

' Nowhere more clearly than in the Chapter on transitional

security arrangements is there manifested the intelligent
realism of the architects

of the United Nations. From the outset these men faced squarely the fact that the

Charter could not cre-^e an Organisation which would spring into being possessed
from the start of full power to maintain international peace and security. They
knew that if it was to succeed it must not be burdened at the outset with responsi-
bilities which it could not immediately fulfil. They knew that it must be given
time to become firmly established.'

' Armed force is the ultimate sanction in the

enforcement of peace. The United Nations will have no armed force at its disposal

until at least some of the agreements envisaged in Article 43 become effective.

This difficulty is taken care of by Article 106, the first of the two which comprise
this short Chapter. During the indefinite time which must elapse before the

Security Council decides that enough of the agreements are effective for it to begin

the exercise of its responsibilities for military enforcement action, the five great

powers which are to be the permanent members of the Security Council undertake

to exercise on behalf of the Organisation, jointly and with other Members of the

United Nations, such security functions as may be necessary.' The text of

Article 1 06
' makes it clear that not all the special arrangements for the provision

of armed forces have to be ratified a process which might take years before the
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14. INTERNATIONAL POLICE FORCE?

One of the most important questions concerning the enforcement

action involving the use of armed force is the question as to the power
the Charter has conferred upon the Security Council with regard to

the armed forces which the Members are obliged to make available

to the Security Council according to Article 43, and especially the

national air-force contingents which certain Members are obliged to

hold immediately available for urgent military measures according to

Article 4$. It is the question whether there is established by the

Charter an armed force of the United Nations distinct from the armed

Security Council can take military enforcement action. Only such agreements as

the Security Council itself deems sufficient /or the purpose need be in effect.

Article 106 doesnot, as some delegates wished it to, define precisely the functions of

the Security Council during the interim period, nor the limits of the joint action

which the five powers may take. Had it done so it would have established a

fixed and frozen division of responsibility, and thus defeated its own purpose, which

is to provide for the orderly growth of the Security Council's functions, to permit
it to take successively larger bites of responsibility. This flexibility is accomplished
in two ways. First, only the power to take military enforcement action is with-

held from the Security Council and that only temporarily. Secondly, the five

powers which will be permanent members of the Security Council are granted

authority to fill the temporary vacuum to the extent necessary by taking action

on behalf of the Organisation. It should be emphasised, however, that this five-

power action must be joint and that consultation with other Members of the United

Nations is provided for. In other words, while this action may, in a formal sense,

be outside the framework of the Organisation, it is to be completely within the

spirit of the Charter.' According to this interpretation of Article 106, the
'

joint action
'

must be a military enforcement action taken by the five permanent
members of the Security Council, and the power conferred upon them ends only
when the Security Council has decided that enough of the agreements referred

to in Article 43 of the Charter are effective to begin the exercise of its responsi-
bilities for military enforcement action.

The Report of Committee 3 to Commission III on Chapter XII (of the

Dumbarton Oaks Proposals corresponding to 'Chapter XVII of the Charter)

(U.N.C.I.O. Doc. io9j, ID, 3/50, p. 2) contains the following statement:
' The

Delegations have not questioned the necessity, during the transitional period, of

the collective responsibility of the Five Powers which derives from the obligations
which they have assumed during the course of hostilities. But some delegations,

particularly the Canadian Delegation, called attention to the fact that paragraph i

would grant temporary authority to the Five Powers for a period which might be

very long, and this authority was qualified only by the phrase,
"

joint action on

behalf of the Organisation." They, therefore, asked that paragraph i further

specify the powers granted to the Five Powers during the interim period, especially
with respect to responsibility for the peaceful settlement of disputes according to

Section A, Chapter VIII, and the matter of ascertaining which special agreements
would need to become effective before the Security Conucil assumes its full

responsibility.' The only difference between Chapter XII, paragraph i of the

Dumbarton Oaks Proposals and Article 106 of the Charter is that France has been

added to the four Powers of the Moscow Declaration, and that the Security Council

has been authorised to decide the question whether sufficient agreements have come
into force to enable it to exercise its responsibilities under Article 43. The

powers granted to the five Powers are no more specified in Article 106 than they
were in the Dumbarton Oaks Proposals.
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forces of the Members or whether the military enforcement action

provided for by the Charter is to be executed by the Members through
their own armed forces.

There can be no doubt that the armed forces which to have

recourse to an expression used by Article 47, paragraphs 1 and 3

are
'

placed at the disposal of the Security Council
'

are composed of

the contingents of the armed forces of several Members. Article 42

says that the military action taken by the Security Council may include
*

operations by air, sea, or land forces of Members of the United

Nations.' Article 48 expressly states that the action required to

<;arry out the decisions of the Security Council shall be taken by the

Members of the United Nations and that the decisions of the Council

shall be carried out by the Member '

directly.' The provision that

the decisions of the Security Council with regard to enforcement

action shall be carried out by the Members *

directly
'

seems to

indicate that the enforcement action involving the use of armed force

is according to the Charter decentralised to the same extent as it was

according to the Covenant. But there are other provisions of the

Charter which have no equivalent in the Covenant and which are not

consistent with the principle stipulated in Article 48, paragraph 2,

that the enforcement actions shall be carried out by the Members of

the United Nations
'

directly.' The provisions confer upon the

Security Council the right to
*

dispose
'

of the armed forces made
available to it by the Members.

We have already mentioned the fact that the Charter expressly
uses this term in Article 47. In the same direction points the

formula : the Members shall
'

make available to die Security Council
'

armed forces (Article 43, paragraph i). The Charter expressly
states in Article 42 that the Security Council

'

may take such action

by air, sea, or land forces as may be necessary to maintain or restore

international peace and security.' The Covenant of the League of

Nations carefully avoided speaking of an action of the Council or the

League. Article 16, paragraph 2, only authorised the Council to
*

recommend to the several Governments concerned what effective

military, naval or air forces the Members of the League shall severally
contribute to the armed forces to be used to protect the covenants of

the League.' It did not say: to the armed forces of the League, or

to be used by the Council. The armed forces contributed by the

Members of the League were not
'

at the disposal
'

of the Council.

The Security Council, however, is authorised by Article 46 to make
'

plans for the application of armed force
' which can mean only:

for the armed forces made available to it by the Members. Finally,

the Charter attaches a Military Staff Committee as an auxiliary organ
to the Security Council. This indicates that the Security Council is

supposed to exercise directly or indirectly the function of a
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commander-in-chief of the armed forces placed at its disposal.
Article 47, paragraphs i and 2, stipulate:

1 . There shall be established a Military Staff Committee
to advise and assist the Security Council on all questions

relating to the Security Council's military requirements for

the maintenance of international peace and security, the

employment and command of forces placed at its disposal,
the regulation of armaments, and possible disarmament.

2 . The Military Staff Committee shall consist of the Chiefs

of Staff of the permanent members of the Security Council or

their representatives. Any Member of the United Nations not

permanently represented on the Committee shall be invited

by the Committee to be associated with it when the efficient

discharge of the Committee's responsibilities requires the

participation of that Member in its work.

hi view of the fact that enforcement action involving the use of

armed force is a function of the Security Council, not a function of its

five permanent members (as is the joint action under Article io6)>
the composition of the Military Staff Committee is not quite consistent

with the organisation of the Security Council. s

8 At the San Francisco Conference the delegate of the Phillippine Commonwealth

proposed that the Military Staff Committee should be composed of the Chiefs of

Staffs of all the members of the Security Council. His proposal was not accepted
for the following reasons justifying the limitation of membership on the Military
Staff Committee to the permanent members :

'

i . Paragraph 9 provided that mem-
bers not permanently represented should be asked to join when appropriate.
2 . The initiative for expanding the membership to meet a particular situation should

be left to the Military Staff Committee
;

otherwise it might become as large as

the Council itself. 3. If the forces of a country were used there was no question
but that the military staff of that country would be consulted. 4. Because of the

complex duties of the Committee, it was essential that its composition should be

limited to the permanent Council members in order to avoid a committee with

constantly changing membership. 5. Allied military machinery in this war was of

the same type as that proposed in paragraph 9. 6. As a Chief of Staff, the Military
Staff Committee's function would be to make decisions, and therefore, it should

be a small group. The function of command was a different matter. No com-

mittee, large or small, could exercise command
;
and the selection of individuals for

this purpose would be decided upon later. 7. The limitation of membership on

the Military Staff Committee to the permanent members of the Council did not

conflict with the pending Canadian amendment regarding representation of non-

members in Council decisions.' (U.N.C.I.O. Doc. 628, III/3/33, pp. 3 f.)

At the 1 39th meeting of the Security Council the delegate of Australia made the

following complaint:
'

For over a year, the Military Staff Committee has been

meeting in secret and, apart from brief communiques which indicated little beyond
the fact that there were disagreements among members, no information has been

available to the non-permanent members of the Council as to the matters under

discussion. The Australian Government believes that it is impossible under these

conditions for the non-permanent members to discharge their obligations under

the Charter, and that they should be associated with the Military Staff Committee

during their term of office.' (Security Council, Official Records, 2nd Year,

No. 44, p. 983.)
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Paragraph 3 of Article 47 stipulates :

The Military Staff Committee shall be responsible under

the Security Council for the strategic direction of any armed
forces placed at the disposal of the Security Council.

Questions relating to the command of such forces shall be

worked out subsequently.

It is not expressly said that the
' command '

and the
*

strategic
direction

'

are to be exercised by the Security Council. This

interpretation, however, is not only a possible but the most adequate
one in view of the fact that the forces are placed at the Security
Council's

'

disposal.'

There can be no doubt that a body composed of eleven members,
whose decisions require an affirmative vote of seven members,

including the concurring votes of the permanent members, is not a

proper organ to work as a commander-in-chief of armed forces. But

according to Article 29,
'

the Security Council may establish such

subsidiary organs as it deems necessary for the performance of its

functions.' In conformity with this Article, the Security Council

may very well appoint a commander-in-chief. 7 Whether such a

commander-in-chief is appointed by the Security Council or whether

the command and strategic direction of the armed forces placed at

7
Chapter X of the General Principles laid down in the report of the Military Staff

Committee contains the following provisions:

ARTICLE 36

The armed forces which Member Nations of the United Nations agree
to make available to the Security Council shall be under the exclusive

command of the respective contributing Nations, except when operating
under the Security Council.

ARTICLE 37

When these forces are called upon for the fulfilment of measures

envisaged in Article 42 of the Charter, they shall come under the control

of the Security Council.

ARTICLE 38

During the period these armed forces are employed by the Security

Council, the Military Staff Committee shall be responsible, under the

Security Council, for their strategic direction. The time and place at

which the Military Staff Committee will assume or relinquish strategic
direction will be designated by the Security Council.

ARTICLE 39

The command of national contingents will be exercised by Commanders

appointed by the respective Member Nations. These contingents will

retain their national character and will be subject at all times to the

discipline and regulations in force in their own national armed forces.

ARTICLE 40

The Commanders of national contingents will be entitled to communi-

cate directly with the authorities of their own country on all matters.
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the disposal of the Security Council is exercised directly by this body,
the contingents of the armed forces of the various Members are

united under a unified command and may properly be characterised as

the armed force of the United Nations. 8 With reference to the
'

urgent military measures
'

to be taken according to Article 4$, the

Charter speaks of
*

combined international enforcement action.'

Since the Security Council is an organ of the United Nations, any
instrument used in such action is an instrument of the United Nations

,.

' To take effective collective measures for the prevention and removal

of threats to the peace, and for the suppression of acts of aggression
or other breaches of the peace

'

which means enforcement actions

is declared by Article i , paragraph i
,
of the Charter as one of the

Purposes of the United Nations. Article 24, paragraph i, speaks of
*

prompt and effective action by the United Nations.
'

It is, therefore,

as pointed out, not consistent and, in addition, not correct, if this

paragraph states that in order to ensure such action by the United

Nations
'

its Members confer on the Security Council primary

responsibility for the maintenance of international peace and security,
and agree that in carrying out its duties under this responsibility
the Security Council acts on their behalf.' It is not the Members
that confer on the Security Council any responsibility; it is the

Charter that constitutes all duties, rights, and responsibilities of the

Members as well as of the organs of the United Nations; and its

Article 41 as accepted by the Chinese, Soviet Union, and United States delegations-
runs as follows:

ARTICLE 41

An overall Commander or overall Commanders of armed forces made
available to the Security Council may be appointed by the latter, on the

advice of the Military Staff Committee, for the period of employment of

these forces by the Security Council.

The same Article as accepted by the French and British delegations reads as

follows :

A supreme Commander or supreme Commanders of armed forces made
available to the Security Council may be appointed by the latter, on the

advice of the Military Staff Committee, for the period of employment of

these forces by the Security Council.

Commanders-in-Chief of land, sea or air forces acting under the supreme
Commander or Commanders mentioned above may be appointed by the

Security Council on the advice of the Military Staff Committee.
8 At the 1 4oth meeting of the Security Council the delegate of Brazil stated:

' The
United Nations does not constitute a super-State. The Charter is merely a treaty

between sovereign Powers. Thus, the establishment of an international force is

the result of agreements to be concluded which are subject also to the constitutional

process of ratification. This signifies that the United Nations does not dispose of

a power of its own, but only of a borrowed power which issues from and is

nourished by the Member nations and their industrial structures.' (Official

Records of the Security Council, 2nd Year, No. 45, pp. 990 f.) This statement

is not quite correct. The armed forces placed at the disposal of the Security

Council may very well be characterised as the
' own '

power of the United Nations.

Cf. supra, p. 280.
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organs, especially the Security Council, do not act on behalf of

the Members but on behalf of the Organisation. This becomes

particularly dear when an enforcement action involving the

use of armed force is taken by a majority decision of the Security
Council adopted against the vote of members the armed forces

of which are to be employed in this action. That the Organisation
has an international character is the consequence of the fact that it is

established by an international treaty and that its centralisation does

not exceed a certain degree. Even if
'

international,' it is usual to

consider it as an entity different from its Members especially when
it has as the United Nations have the character of an international

person capable of concluding international treaties. Any action and

in particular the enforcement action of an international organisation
is an

'

international
'

action. That the
*

urgent military measures
'

to be taken by the United Nations are characterised in Article 4$ as
c

combined international enforcement action
'

is quite compatible
with designating the armed forces placed at the disposal of the

Security Council as
'

armed forces of the United Nations.' The
action is a

'

combined
'

action if the armed forces placed at the

disposal of the Security Council are composed of the contingents of
several Members; but it is an international action, and the armed
forces are armed forces of the United Nations even if the action is

performed by the Security Council through the contingent of one

Member only. Article 48, however, stipulates that the action of the

Security Council for the maintenance of international peace and

security
*

shall be taken by all the Members of the United Nations

or .by some of them, as the Security Council m?y determine.'

According to the wording of this provision, the Security Council see"m&

not to be authorised to call upon one Member only to apply measures

not involving the use of armed force according to Article 41 ; or to

provide armed forces in fulfilment of the obligations assumed under

Article 43 ;
or a national air-force contingent in accordance with

Article 45 ;
so that the enforcement action will always be a

'

com-
bined

'

international action although the Charter uses this term with

reference only to urgent military measures.

The result of the preceding analysis is that the above raised

question whether the Charter establishes an armed force of the

United Nations distinct from the armed forces of the Members, or

whether the enforcement actions provided for by the Charter are to

be executed by the Members through their own armed forces, cannot

be answered simply in one or in the other way. The Charter has

created a type which is in the midst between two extremes.

Regarding their composition, the armed forces, by which the action

of the Security Council for the maintenance or restoration of peace is

performed, are the combined armed forces of all or of several Members.

In this respect there is no armed force of the United Nations distinct
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from the armed forces of the Members. However, the armed forces

of the Members are unified by being placed at the disposal and under

the command and the strategic direction of a single body, the Security
Council, assisted by a Military Staff Committee. By virtue of this

unitary command the United Nations has its own armed force although
it is composed of the armed forces of its Members. 1

1 In his statement at the opening meeting of Committee
ffl/3

of the San Francisco

Conference the Rapporteur (delegate of the French Republic) said :

'

Theoretically,
the international force can be conceived in several forms: A permanent army of an

international nature over and above the national armies or even replacing them,
national contingents under international command, which presupposes control by

permanent international military staff; national contingents at the disposal of an

international body, but remaining under the command of their national army.'
The type of armed force chosen by the Charter corresponds, according to the

Rapporteur, to the second of the three plans he exposed. He declared, that
'

the

question of command is not settled in advance
'

by the Dumbarton Oaks Proposals,
*
it is merely provided that the Military Staff Committee is responsible under the

Security Council for the strategic direction of any armed forces placed at die

disposal ofthe Security Council, and that questions ofcommand offerees be worked
out subsequently.

'

(U.N.C.I.O. Doc. 134, 111/3/3.) The Rapporteur seems to

have overseen that Chapter VIII, Section B, paragraph 9 of the Dumbarton Oaks

Proposals which is identical with Article 47, paragraph i, of the Charter expressly

provides that the Military Staff Committee shall
'

advise and assist the Security
Council on all questions relating to ... the employment and command of forces

placed at its disposal.' In view of this provision the sentence in Article 47,

paragraph 3,
'

Questions relating to the command of such forces shall be worked
out subsequently,' may be interpreted to refer to the details in the exercise of a

function conferred, in principle, upon the Security Council by Article 47,

paragraph i.

At the Hearings (p. 30 1) a Senator asked :

' Under the provisions in this Charter,

is it contemplated that there be any standing force called forby the Security Council,
'

and another Senator added:
' Do you mean an international police force ?

'

To these questions the representative of the State Department answered :

' No ;

there would be national contingents availabe for combined action.' This answer

does not take into consideration the military command under which the national

contingents are placed. The term
'

international police force
'

is quite applicable
to the armed forces under the command of the Security Council, if the term is

taken
literally, meaning that the armed forces have an international character and

are not the instrument of a superstate.



CHAPTER 19

LIMITATIONS ON THE FUNCTIONS OF THE
ORGANISATION

(ARTICLE 2, PARAGRAPH 7, ARTICLES 51, 53, AND 107)

THE general provisions of the Charter conferring functions upon
the Organisation and obligations upon the Members are subject to

important restrictions established by Article 2, paragraph 7, concern-

ing matters of domestic jurisdiction, Article i concerning the right
of self-defence, and Articles 5-3 and 107 concerning action in relation

to former enemy states.

i. DOMESTIC JURISDICTION (ARTICLE 2, PARAGRAPH 7)

Article 2
, paragraph 7 runs as follows :

Nothing contained in the present Charter shall authorise

the United Nations to intervene in matters which are essen-

tially
within the domestic jurisdiction of any state or shall

require the Members to submit such matters to settlement,

under the present Charter; but this principle shall not

prejudice the application of enforcement measures under

Chapter VII.

This paragraph
1

comprises two different rules. One prohibits
intervention on the part of the Organisation in matters which are

essentially within the domestic jurisdiction of any state; another

1 In a statement on Article 2, paragraph 7 (U.N.C.I.O. Doc. 929, 1/1/37) the

delegate of Norway said :

'

It is tantamount to imposing on thr working of the

system of international investigation and conciliation very severe limitations and

thus to exposing the peace of the world to dangers, the extent of which it is difficult

to assess in advance. One is reminded of the caustic remark of Elihu Root :

' '

The

people of the State of New York are in favour of prohibition, but against the

application of it." At the i7th meeting of Committee I/i (U.N.C.I.O.
Doc. 1019, 1/1/42, p. i) the delegate of the United States in his exposition of the

intent of Article 2, paragraph 7, emphasised that this provision deals with domestic

jurisdiction
'

as a basic principle, and not, as had been the case in the original

Dumbarton Oaks Proposals and in Article 1 5 of the Cove ~ant of the League of

Nations, as a technical and legalistic
formula designed to deal with the settlement

of disputes by the Security Council. This change in concept had been caused, he

explained, by the change in the character of the Organisation as planned in the

discussions at San Francisco. The scope of the Organisation was now broadened

to include functions which would enable the Organisation to eradicate the

underlying causes of war as well as to deal with crises leading to war. Under the

Economic and Social Council the Organisation would deal with economic and social

problems. This broadening of the scope of the Organisation constituted a great

advance, but it also engendered special problems.' The Summary Report of the

i6th meeting of Committee I/i (U.N.C.I.O. Doc. 976, I/i/4-o, p. i) contains the

following statement with reference to Article 2, paragraph 7 :

'

Nearly all speakers

( 769 )

K. 49
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releases the Members from submitting such matters to settlement

under the Charter. The first rule establishes a restriction of the

competence of the Organisation, the second a restriction of the

obligations of .the Members. By the first rule intervention on the

part of
'

the United Nations
'

is prohibited, this term meaning the

Organisation, not the individual Members to whom the second rule

refers. An obligation of the Members to refrain from intervention

in domestic matters of other states is not expressly stipulated by the

Charter but is implied in the obligation established by Article 2,

paragraph 4. Under general international law, illegal
intervention

is a dictatorial interference by a state in the affairs of another state,

affecting the latter's political independance or territorial integrity.
This is just what Article 2, paragraph 4 does prohibit.

2

The essential content of Article 2
, paragraph 7 has been taken over

from Article i $, paragraph 8, of the Covenant of the League of Nations,

which runs as follows:

If the dispute between the parties is claimed by one of

them, and is found by the Council to arise out of a matter which

by international law is solely within the domestic jurisdiction
of that party, the Council shall so report, and shall make no

recommendation as to its settlement.

That means that the Council shall have no jurisdiction in the case of

a dispute which arises out of a matter which is solely within the

domestic jurisdiction of a party to the dispute. The idea underlying
the exclusion of the Council from an intervention in these affaris was

probably that there exist certain matters which, by their very nature,

are solely within the domestic jurisdiction of the states and that a

dispute which arises out of a matter which is solely within the

jurisdiction of a state is an internal or domestic, that is a national, not

an international, affair, and the relation between the contesting states

no
'

international
'

relation. Consequently there is no reason to

confer upon an international agency the competence to intervene in

the dispute.

Article i
, paragraph 8 was one of the most discussed provisions

of the Covenant. There can be little doubt that its basic idea: the

agreed in recognising that the object of the paragraph was to uphold two principles :

(i) Explicit recognition of the rule that there should not be undue interference

with the domestic jurisdiction of the several states; and (2) that the performance

by the Security Council of its functions for the maintenance of peace and security
should be assured.

'

2 In the discussion of the Greek question the delegate of the Ukrainian Republic said

at the 6oth meeting of the Security Council:
'

Article 2, paragraph 7, of the

United Nations Charter denies other Governments the right to intervene in the

internal affairs of a foreign country. In that case, however, this Article and

paragraph are directed against the British authorities who have violated the Article.
'

(Official Records of the Security Council, ist Year, 2nd Series, No. 8, p. 209.)

This interpretation of Article 2, paragraph 7, has no basis in the Charter.
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existence of matters which, by their very nature, are solely within

the domestic jurisdiction of a state, is erroneous. There is no matter

that cannot be regulated by a rule of customary or contractual in-

ternational law
;
and if a matter is regulated by a rule of international

law it is no longer
'

solely within the domestic jurisdiction
'

ofthe state

concerned. Solely within the domestic jurisdiction of a state are only
matters which, for the time being, are not regulated by a rule of inter

national law. That a matter is not regulated by a rule of international

law, that is to say that there is no rule of international law
referring

to that matter, does not mean that the matter is not regulated at all

by international law. For, if there is no rule of international law

imposing in a certain matter an obligation upon a state to behave in

a definite way, this state is, under international law, free to behave in

this matter as, it pleases or, in other terms, this state has under in-

ternational law the right and the other states the obligation not to

prevent the former to behave according to its discretion
; which

implies that no other state has a right to claim a definite behaviour in

that matter from the state concerned. Consequently, when a dispute
between two states arises out of a matter which according to the

opinion of one of the parties is solely within its domestic jurisdiction,

this dispute is an international dispute, just as any other dispute
between two states

;
and there is no reason that can be deduced from

the nature of the dispute, for eliminating the jurisdiction of an

international agency. Even if this agency be only competent to

decide the question whether or not the matter out of which the

dispute has arisen is solely within the domestic jurisdiction of the

party which makes the claim, that is to say, to decide whether or

not the matter is regulated by a rule of customary or contractual

international law, the decision is the settlement of a true international

dispute. For, if the decision is in the affirmative, its meaning is that

the state which claims the matter to be within its exclusive domestic

juridsiction is, according to existing international law, right; and the

other party is, according to this law, wrong when asking for a certain

conduct on the part of the former with respect to the matter. If the

decision is in the negative, its meaning is that the state which opposes
its domestic jurisdiction to the other party's claim is, according to

international law, wrong, at least in so far as its objection against the

other party's claim is not justified. Since the decisive question is

a question of international law Article i, paragraph 8, of the

Covenant correctly speaks
'

of a matter which by international law

is solely within the domestic jurisdiction
'

both decisions may
properly be rendered by an international agency. The paradoxical
result of Article 15, paragraph 8 of the Covenant was that the Council

was competent to decide the question as to whether the matter out

of which the. dispute had arisen was solely within the domestic

jurisdi<ion of the party which made the claim; and this act of the

49(2)
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Council implied the decision of the dispute. But the Council was

forbidden to make recommendations, that is to say, to intervene in the

dispute in the normal way (although it might take action under Article

ii).
s The original intention of those who drafted Article 15,

paragraph 8, to eliminate the jurisdiction of the Council, has

not been realised by the wording they were compelled to give this

provision.

Article 2
, paragraph 7 of the Charter does not refer expressly to

disputes, as Article i, paragraph 8, of the Covenant did;
4 and it

prohibits not only as Article 15, paragraph 8, of the Covenant did

recommendations by the Council but any kind of intervention by any

organ of the United Nations (except the case referred to in the second

sentence of Article 2, paragraph 7). By the term
'

to intervene
'

any activity of the Organisation may be understood. The Report
to the President correctly states :

' The proviso with reference to

domestic jurisdiction becomes a limitation upon all activities of the

Organisation rather than merely a limitation upon the action of the

Security Council under Chapter VI of the Charter.
' 5

If, however,
the question as to whether a matter is or is not essentially within the

domestic jurisdiction of a state is to be decided by an organ of the

United Nations, discussion 6 and investigation of the matter must be

considered to be an activity not prohibited by Article 2
, paragraph 7 .

Especially investigation may be necessary to decide whether a matter

is essentially within the domestic jurisdiction of a state. But the

3 At the i7th meeting of Committee III/i (U.N.C.I.O. Doc. 922, IH/i/44) the

Norwegian delegate pointed out
'

that the provision which prevented the Security
Council from dealing with any matter of domestic jurisdiction was a backward step,
for under Article 1 1 of the Covenant of the League of Nations the League Council

had had power to take such matter into consideration in arriving at a possible
conciliation.'

4 In this respect Article 2, paragraph 7, differs essentially from the corresponding

provision of the Dumbarton Oaks Proposals, which in Chapter VIII, Section A :

'

Pacific Settlement of Disputes,' stipulated:

7. The provisions of paragraph i to 6 of Section A should not apply to

situations or disputes arising out of matters which by international law are

solely within the domestic jurisdiction of the state concerned.

5
Report to the President, p. 43.

* In the case of treatment of Indians in the Union of South Africa, brought before the

General Assembly by the Government of India, the delegate of South Africa con-

tended that the case referred to a matter essentially within the domestic jurisdiction

of the Union. At the ist meeting of the joint first and sixth Committee of the

General Assembly, November 21, 1946, he declared 'he could not agree that

recommendation by the General Assembly would not be an intervention. . . .

Without admitting the right of the United Nations to intervene in the matter, he

had no objection to the case being freely discussed." (Journal of the United

Nations, No. 40, Suppl. No. i and 6-A/C. i and 6/1 , p. 4.) The General Assembly
did not formally decide the question as to whether the matter was essentially

within

the domestic jurisdiction of the Union of South Africa, but actually intervened by
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power to make investigations is expressly conferred only upon the

Security Council and only for the purpose to determine whether the

continuance of a dispute or situation is likely to endanger international

peace and security, not for the purpose to determine whether a

matter is essentially within the domestic jurisdiction of a state.

The
% general prohibition to intervene in matters of domestic

jurisdiction may be of great importance with respect to the functions

of the Organisation under Chapters IX and X. Article ss authorises

the United Nations to promote

(a) higher standards of
living,

full employment, and

conditions of economic and social progress and development ;

(b) solutions of international economic, social, health, and

related problems; and international cultural and educational

co-operation ;
and

(c) universal respect for, and observance of, human
rights

and fundamental freedoms for all without distinction as to

race, sex, language, or religion.

Article 62 stipulates:

1 . The Economic and Social Council may make or initiate

studies and reports with respect to international, economic,

social, cultural, educational, health, and related matters and

may make recommendations with respect to any such matters

to the General Assembly, to the Members of the United Nations,

and to the specialised agencies concerned.

2. It may make recommendations for the purpose of

promoting respect for, and observance of, human rights and

fundamental freedoms for all.

It is hardly possible to fulfil these functions without intervening in

matters of domestic jurisdiction, meaning matters w?th respect to

which the states have no international obligations. Under Article $6
the Members are obliged

'

to take joint and separate action in co-

operation with the Organisation for the achievement of the purposes
set forth in Article $$.' This provision might be interpreted to

mean that the Members are obliged to permit intervention on the

part of the Organisation in matters referred to in Article ,
even if

these matters are within their domestic jurisdiction. This provision
is hardly consistent with Article 2, paragraph 7.'

That Article 2, paragraph 7, refers also to disputes results from the

fact that it releases the Members from the obligation
'

to submit.such

adopting a resolution at its j2nd plenary meeting, December 8, 1946, which did

not contain a recommendation but the statement of a fact, the expression of an

opinion and the request to report. (Resolutions adopted by the General Assembly,
Doc. A/64/Add. '. P- 69-) Cf. supra, pp. 30 f.

7 The Report of Rapporteur of Committee II/3 of the San Francisco Conference

(U.N.C.I.O. Doc. 861, H/3/JJ (i), pp. 3 f.) contains the following statement:
'

There were some misgivings that the statement of purposes now recommended
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matters [of domestic jurisdiction] to settlement under the present
Charter.' Ft is in the first place disputes which are submitted to

implied that the Organisation might interfere in the domestic affairs of member
countries. To remove all possible doubt, the Committee agreed to include in its

records the following statement :

' ' The members of Committee 3 of Commission II

are in full agreement that nothing contained in Chapter IX [Chapters IX and X of the

Charter] can be construed as giving authority to the Organisation to intervene in the

domestic affairs ofmember states
"

.

'
This means that the provisions of Chapters IX

and X of the Charter are to be interpreted as restricted by Article 2, paragraph 7.

But the interpretation that the provision of Article 2, paragraph 7, is restricted by
the provisions of Chapters IX and X of the Charter is not excluded.

At the Hearings (p. 307) the representative of the Department of State made the

following statement :

' The language of Chapter IX [of the Dumbarton Oaks Proposals]
is very strong and very far-reaching ;

and questions were raised in the discussion as

to whether or not the language used could in any way be interpreted as meaning
interference in the domestic affairs of the Member States. It was quite clear that

the principle regarding domestic jurisdiction already inserted in the Charter would
be governing.' Then he referred to the above quoted statement in the Report of

Committee II/3. Later a Senator asked (pp. 309 f.): 'I notice several reiterations

of the thought of the Charter that the Organisation shall not interfere with domestic

affairs of any country. How can you get into these social questions and economic

questions without conducting investigations and making inquiries in the various

countries ?' and later:
'

Might the activities of the Organisation concern themselves

with, for example, wage rates and working conditions in different countries ?'

To this the representative of the State Department answered :
' The question of what

matters the Organisation would be concerned with would depend upon whether or

not they had international repercussions. . . . International problems may arise

out of all sorts of circumstances.' At a later stage of the discussion the Senator

asked (p. 3 1 1 f.) :

'

This Organisation, you s? :

d, concerns itself with the international

aspects of these various matters. Is there any international aspect of any of these

matters that operates entirely within its own vacuum that does not originate within

domestic jurisdiction?', whereupon the representative of the State Department
answered :

'

I suppose we can say that there is no such thing as an international

problem that is not related to national problems, because the word "
international

"

itself means that there are nations involved. What domestic jurisdiction relates to

here, I should say, as it does in all of these matters, is that there are certain matters

which are handled internally by nations which do not affect other nations or may not

affect other nations. On the other hand, there are certainly many matters handled

internally which do affect other nations and which by international law are considered

to be of concern to other nations.
'

The discussion continued : The Senator :

'

For

example, let me ask you if this would be true. It is conceivable that there are

racial questions on the southern shores of the Mediterranean that might have very

explosive effects under some circumstances; but they originate locally, do they
not ?' The representative:

'

Yes.' The Senator:
' And because they mighj have

explosive effects, this Organisation might concern itselfwith them ;
is that correct ?'

The representative :

'

It might, if somebody brings them to the attention of the

Organisation.' The Senator:
' And by the same token, am I correct in this, that

any racial matter, any of these matters we are talking about, that originate in one

country domestically and that has the possibility of making international trouble,

might be subject to the investigation and recommendations of the Organisation ?'

The representative :

'

I should think so, because the Organisation is created for

that.'

This discussion shows clearly that the principle of non-intervention in domestic

affairs however this concept may be defined is hardly compatible with the

functions the Charter confers upon the Organisation in Chapters IX and X.
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'

settlement '. The Charter uses the term
'

settlement
'

especially,
but not exclusively, with reference to

'

disputes.' In Article i,

paragraph i
, we read :

'

adjustment or settlement of international

disputes or situations . . . Article 2, paragraph 7, applies not only
to disputes; it applies to

'

matters,' including situations not having
the character of disputes.

8 It differs from Article i, paragraph 8,

of the Covenant in that it prohibits intervention in matters which are
'

essentially,' not as Article i, paragraph 8 said
'

solely,' within the

domestic jurisdiction of a state ; and Article 2
, paragraph 7 of the

In the case of treatment of Indians in the Union of South Africa, the delegate of

the Union of South Africa admitted at the ist meeting of the joint first and sixth

Committee of the General Assembly that an exception to the rule of domestic-

jurisdiction
'

might be sought in the direction of human rights and fundamental

freedoms, such as the right to exist, the right to freedom of conscience and freedom

of speech, and the right of free access to the courts.' He denied, however, that the

Union of South Africa had in any way infringed any of these elementary human rights.

(Journal of the United Nations, No. 40 ; Suppl. Nos. i and 6 A/Ci and 6/1 , p. 4.)

At the jist meeting of the General Assembly, the delegate of Panama stated :

' Are

human rights essentially within the domestic jurisdiction of the State ? My answer

is no, and a hundred times no. I submit that by the San Francisco Charter human

rights have been taken out of the province of domestic jurisdiction arid

placed within the realm of international law.' (Ibid., No. $4, Suppl. A-P.V./jr,

P- 368.)
In the Indonesian case some members of the Security Council (the Soviet

Russian and the Egyptian delegates) tried to justify an intervention by the United

Nations (sending a commission of investigation on the spot) in spite of the claim of

the delegate of the Netherlands that the relationship between the Dutch Government
and the Indonesians was essentially within the domestic jurisdiction of the Nether-

lands, by referring to Article i, paragraph 2, of the Charter, stipulating as a Purpose
of the United Nations

'

to develop friendly relations among nations based on respect
for the principle of ... self-deteonination of peoples.

'

(Journal of the Security
Council ist Year, No. n, p. 207; No. 12, p. 213.) Whether this provision

applies at all to peoples which have not or not yet the character of states, is here of

no importance. Interesting is only that Article 2, paragraph 7, is interpreted as

being restricted by a provision of the Charter which does not even establish an

obligation of the Members.
8 In the case of the treatment of Indians in the Union of South Africa the delegate of

India declared at the 1 9th meeting of the General Committee that his Government

did not bring the case before the General Assembly as a
'

dispute
'

but as a
'

question.
'

He said:
' The delegation of India did not call upon the Assembly to intervene iu a

dispute arising out of the treatment of Indians in South Africa
;

it insisted that the

question should be discussed by the Assemb.y.' (Journal of the United Nations,

No. ij: Suppl. B-A/BUR/jj, p. 6.) He tried to avoid the case being qualified a
'

dispute
'

in order to meet the objection of the other party, the Union of South

Africa, that the case, arising out of A matter essentially within the domestic

jurisdiction of the South African Union, was not required by the Charter to be

submitted to settlement under the Charter. According to the interpretation of

Article 2, paragraph 7, by the Indian delegate, the provision,
'

Nothing contained

in the Charter . . . shall require the Members to submit such matters to settlement

under the present Charter,' refers only to
'

disputes.' This is certainly a too

restrictive interpretation. The term
'

settlement
'

as used in the Charter, e.g.,

in the title of Chapter VI, sometimes refers not only to disputes but also to other

situations.
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Charter does not contain as Article 1
, paragraph 8 of the Covenant

did the words:
'

by international law.' But one state's claim that

a matter is within its domestic jurisdiction may be contested by another

state with reference to positive international law; and then there

exists an international dispute that can be settled only by agreement
of the contesting states or by the decision of an international agency.
Article 2, paragraph 7, does not prevent a state, in conflict with another

state claiming the matter out ofwhich the conflict arises to be
essentially

within its domestic jurisdiction, from contesting this claim and from

bringing the case before the Organisation.
9

The fact that Article 2
, paragraph 7 of the Charter does not speak

of matters which are
'

solely,
'

but of matters which are
'

essentially
'

within the domestic jurisdiction of a state, is no improvement.
Just as there are no matters which, by their very nature, are

*

solely
'

within the domestic jurisdiction, there are no matters which are
'

essentially
'

within the domestic jurisdiction of a state. Even

matters such as form of government, acquisition or loss of citizenship,
treatment of minorities, questions of tariff or immigration, may be the

object of an international agreement. The fact that these matters

are, normally, not regulated by a rule of international law is no reason

to assume that they are
'

essentially
'

within the domestic jurisdiction
of the states. The only question is whether the matter out of which
a dispute between two states or another situation arises, is, or is not,

regulated by a rule of customary international law or by a treaty to

which the parties to the dispute or the states involved in the situation

are contracting parties. If the matter is not regulated by a rule of

customary or contractual international law, that is to say, if inter-

national law does not impose any obligation upon a state with respect
to this matter, then, and only then the matter is solely but never

essentially within the domestic jurisdiction of the state
;

1 and it is

9 In the discussion of the case of the treatment of Indians in the Union of South

Africa the delegate of the Soviet Union, at the 5 2nd meeting of the General

Assembly, called the attention of the Assembly to the fact that Article i,

paragraph 7, stipulates only that nothing contained in the Charter
'

shall
'

require
the Members to submit such matters to settlement under the Charter. This

means according to his interpretation that the Members are not obliged, but

that they are not forbidden, to submit such matters to settlement under the

Charter.
'

In other words, it leaves it absolutely up to the complainant state. If

India therefore wishes to use this body as the hearing body for its complaint it has

the absolute right to do so in accordance with this particular Article of the Charter,

and it is quite obvious that the complaint of the Indian delegation is of an inter-

national character within the competence of the United Nations, and more

specifically of the General Assembly.
'

(Journal of the United Nations, No. $$ :

Suppl. A-A/P.V./p, p. 387.)

1 The Permanent Court of International Justice interpreted Article ly, paragraph 8,

of the Covenant of the League of Nations as follows:
' The words

"
solely within

the domestic jurisdiction
"

seem rather to contemplate certain matters which,

though they may very closely concern the interests of more than one State, are not,
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solely within the domestic jurisdiction of this state
'

by international

law.' The question whether a matter is solely within the domestic

jurisdiction of a state can be decided only by examining the status of

international law with respect to this question, that is to say, it can

be decided only
'

by international law.' It is, therefore, no improve-
ment either, that Article 2, paragraph 7 of the Charter omits the

reference to international law made by Article i r,, paragraph 8 of the

Covenant.

The replacement of the term
*

solely
'

by the term
'

essentially
' *

in principle, regulated by international law. As regards such matters, each State

is sole judge. The question whether a certain matter is or is not solely within the

jurisdiction of a State is an essentially relative question; it depends upon the

development of international relations. ... it may well happen that, in a matter

which ... is not, in principle, regulated by international law, the right of a

State to use its discretion is nevertheless restricted by obligations which it may have

undertaken towards other States. In such a case, jurisdiction which, in principle,

belongs solely to the State, is limited by rules of international law. Article i r ,

paragraph 8, then ceases to apply as regards those States which are entitled to

invoke such rules . . . (Publications of the Court, Series B, Advisory Opinion
No. 4.) Hence, in spite of the formula used by the Court it is of no importance
whether the matter is or is not,

'

in principle,' regulated by international law".

The only point is : whether the matter is, or is not, regulated by international law.

At the ijth meeting of Committee I/i (U.N.C.I.O. Doc. 1019, 1/1/42, p. j>
the Belgian delegate said that an international treaty does not bring automatically
its substance into the realm of international law:

'

For example, nationality was

a common subject for treaties, but these treaties did not bring nationality ipsofacto
under international law. This still remained within domestic jurisdiction and fell

under international law only so far as treaties specifically so provided.
'

Interpreting
the opinion No. 37 of the Permanent Court of International Justice the Belgian

delegate finally
stated that

'

nationality remained within the reserved domain and

that each state was the sole judge if the matter did not clearly fall under inter-

national agreement.'
2
During the discussion of Article 2, paragraph 7, at the i7th meeting of Com-
mittee I/i (U.N.C.I.O. Doc. 1019, 1/1/42, pp. S ) the delegate of Australia

declared with regard to the substitution of the word 'essentially
'

for
'

solely,' he

agreed with the opinion, expressed previously by the delegate of the United States,
'

that matters solely
within domestic jurisdiction were constantly contracting.

For example international agreement to promote full employment would have been

unheard of a few years ago and even now, although this matter remained within

domestic jurisdiction. It was not "solely" within domestic jurisdiction. It

was, however,
"

essentially
"

within domestic jurisdiction and that was a better

criterion to apply.
'

Consequently : in spite of the fact that a dispute refers to the

obligation assumed by an international treaty, an intervention in this dispute on the

part of the Organisation is excluded if the international obligation refers to a

subject matter which is
'

essentially
'

within the domestic jurisdiction. Since

this can be said of almost every subject matter, Article 2, paragraph 7, may be used

as an instrument to paralyse an important part of the activity of the Organisation.

The Report to the President (p. 4$) justifies the replacement of the term
'

solely
'

(which Chapter VIII, Section A, paragraph 7, of the Dumbarton Oaks Proposals, had

taken over from Article i s, paragraph 8 ofdie Covenant) by the term
'

essentially
'

as follows:
'

It seemed more appropriate to look to what was the essence, the

heart of the matter, rather than to be compelled to determine that a certain matter

was
"

solely
"

domestic in character." Neither by its very nature nor for the
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may have very undesirable consequences. It may be interpreted to

mean that intervention of the Organisation and the obligation to submit

the matter to settlement under the Charter is excluded even if the

matter is regulated by a rule of international law, that is to say if the

state concerned is with respect to the matter under an international

obligation, even under an obligation established by the Charter, and

hence the matter is not
'

solely
'

within the domestic jurisdiction of

the state concerned : provided that it is
'

essentially
'

within its

domestic jurisdiction.
8 A state may admit to be with respect to a

certain matter under an obligation imposed upon it by an international

treaty to which the state is a party, and nevertheless assert that this

matter is
'

essentially
'

within its domestic jurisdiction ;
which means

that the state is not obliged to submit conflicts which arise out of this

obligation to settlement under the Charter and to accept intervention

on the part of the Organisation. The fact that a matter is
'

essentially
'

though not
'

solely
'

within the domestic jurisdiction of a state

reason that international law does not establish certain obligations with respect to

it, a matter is
'

essentially
'

domestic in character. As far as the reference to
'

international law
'

is concerned, which Chapter VIII, Section A, paragraph 7, ofthe

Dumbarton Oaks Proposals, had also taken over from Article 15, paragraph 8, of

the Covenant, but which in the text of Article 2, paragraph 7, of the Charter, has

been dropped, the Report to the President (p. 44 f.) states:
*

This deletion was

supported by the argument that the body of international law on this subject is

indefinite and inadequate. To the extent that the matter is dealt with by
international practice and by text writers, the conceptions are antiquated and not

of a character which ought to be frozen into the new Organisation.
'

As to the

question whether a rule of general customary international law or a treaty imposes

upon the state, which considers a matter to be within its domestic jurisdiction, a

definite obligation with respect to this matter,,
'

the body of international law
'

is

neither
'

indefinite
'

nor
'

inadequate.
'

This question as to whether a state is

under an obligation imposed upon it by international law is to be answered in

almost any dispute. If the
'

body of international law
'

were really so
'

indefinite

and inadequate
'

that it would be justifiable to ignore it, no dispute could be decided

in accordance with international law.

3 If it is assumed that a matter is not or not only within the domestic jurisdiction of

a state when the latter is, with respect to this matter, under an international

obligation, then there is a clear line between matters which are widvn domestic,
that is national, and matters which are within international jurisdiction. The

opinion advocated by the Australian delegate in the discussion of the Spanish

question that
'

the line between what is of international concern and what is of

domestic concern, is not fixed
'

(Journal of the Security Council, ist Year, No. 29,

p. 578) can be maintained only "under the supposition that the domestic character

of a matter does not depend upon its being regulated or not regulated by a rule of

international law, but upon its own nature, so that a matter, even if regulated by a

rule of international law, may be considered t6 be within the domestic jurisdiction
of a state and hence exempt from the jurisdiction of any international agency.
The statement that there is no fixed line between domestic and international

matters means that it must be left to the discretion of the authority concerned

a state or an international agency to decide the question as to whether a matter

is within the domestic jurisdiction of a state and hence beyond the jurisdiction of

an international agency.
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may be interpreted to mean that the state concerned is with respect
to this matter only under national or general international law, and

if there is a treaty referring to this matter, under that treaty, but not

under the law of the Charter. And it may be assumed that a matter

is
'

essentially
'

within the domestic jurisdiction of a state if it is

essential to its sovereignty. Consequently a state may refuse to

submit a matter to settlement under the Charter and deny the right
of the Organisation to intervene if such submission or intervention

is incompatible with its sovereignty.
4

If, according to the idea underlying Article i, paragraph 8

of the Covenant and Article 2
, paragraph 7 of the Charter, disputes

concerning a matter which is within the domestic jurisdiction of a

state are not
'

international
'

disputes and therefore the relation

between the contesting states is not an
*

international
'

relation,
*

4 At the 4th meeting of the joint first and sixth Committee of the General Assembly,
in the discussion of the case of treatment of Indians in the Union of South Africa,

the delegate of Peru declared:
'

Article 2, paragraph 7, was a guarantee of the

independence and sovereignty of Member states . . .

'

(Journal of the United

Nations, No. 46 : Suppl. No. i and 6-A/C. i and 6/1 3, p. 36.) At the jist meeting
of the General Assembly, in the discussion of the same case, the delegate of Mexico

said of Article 2
, paragraph 7 :

'

It is an active principle of incalculable value to the

relations of the States with each other, whose sovereignty and juridical equality
is consecrated by the Charter in Article 2, paragraph i.' (Ibid., No. $4, Suppl.

A-/P.V./JI, p. 366.)
At the 1 1 jth meeting of the Security Council during the discussion of inter-

national control of atomic energy the representative of the Soviet Union declared

that the proposal to grant to an international control organ the right to possess
establishments for the production of atomic energy, and unlimited power to carry
out other important functions connected with the ownership and management of

die establishments and with the disposition of their production, would lead to

interference by the control organ in the internal affairs and internal life of States

and eventually would lead to arbitrary action by the control organ in the solution

of such problems as fall completely within the domestic jurisdiction of a State.

I deem it necessary to emphasise that the granting of broad rights
and powers of

such a kind to the control organ is incompatible with State sovereignty. Therefore,

such proposals are unacceptable and must be rejected 33 unjustifiable.' (Official

Records of the Security Council, 2nd Year, No. 22, p. 452.) If the statement

that the problems concerned
'

fall completely within the domestic jurisdiction of

the state
'

was a reference to Article 2, paragraph 7, of the Charter, it was out of

place. The control measures in question were intended to be stipulated by an

international agreement; Article 2, paragraph 7, does not prevent the Members
to restrict their sovereignty by such agreements.

6 With reference to Article 2, paragraph 7, the delegate of Australia expressed at

the San Francisco Conference the opinion that an organisation
'

that is genuinely
international in character,

'

should not be permitted
'

to intervene in those domestic

matters in which, by definition, international law permits each state entire liberty

of action.' (U.N.C.I.O. Doc. 969, I/I/39, p. 2.) He spoke of 'a matter of

legitimate
"

international
"

and not merely of
"

domestic
"

concern
'

(p. 4).

Thus he interpreted the term
'

domestic
'

to mean the opposite of
'

international.'

During the discussion of the Spanish question in die Security Council the Australian

delegate formulated die following question :

'

Is the existence of die Franco regime
a matter of international concern and not one essentially within die jurisdiction of
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then the obligation of the Members established in Article 2
, paragraph 4

of the Charter: to refrain from threat or use of force
'

in their

international relations
'

seems not to apply to a case where the dispute
arises out of a matter which is within the domestic jurisdiction of one

of the parties to the dispute. Article 2, paragraph 7 of the Charter

expressly stipulates that in matters which are within the domestic

jurisdiction of a state, the Members are not obliged to submit such

disputes
*

to settlement under the present Charter.' It is not said:

to submit such matters to settlement through organs of the United

Nations . That the Members are not obliged to submit disputes which

arise out of domestic matters
'

to settlement under the present

Charter,' might be interpreted to mean that they are not only not

obliged to refer such disputes to the Security Council according to

Article 37, paragraph i, and not obliged to accept intervention in such

disputes on the part of the General Assembly under Article i o or 1 1 , or

of the Security Council under Article 3?, paragraph 2, Articles 34, 36,

or even of the International Court of Justice under Article 36, para-

graphs 2 to 6 of the Statute. 6 But it might be interpreted to mean

Spain ?' (Journal of the Security Council, ist Year, No. 31, pp. 60 2 f.) At the

same meeting of the Security Council the delegate of the Netherlands said with

respect to the term
'

international concern
'

:

' We should not introduce in such

an incidental way notions which do not find support in the Charter.' (p. .610.)

In the Report of the Sub-committee on the Spanish Question, appointed by the

Security Council (Doc. S/7j), it is stated that the question is
'

of international

concern,' not
'

of essential local or domestic concern.' A working group set up

by the Commission on Human Rights discussed the question whether or not the

Declaration (Convention) on Human Rights should include an express statement to

the effect that the matters dealt with in it are of international concern.
' The

Group studied the bearing of Article 2
, paragraph 7 ,

of the Charter of the United

Nations, on the future Declaration or Convention. The proposed clause- seemed

to it unnecessary. The "
domestic jurisdiction

"
of States, to which the above-

mentioned article referred, if rightly interpreted, only covered questions which

had not become international in one way or another. Once States agreed that

such questions should form the subject of a Declaration or Convention, they clearly

placed them outside their
"
domestic jurisdiction

"
and Article 2, paragraph 7,

became inapplicable.' (Doc. E/CN.4/J3, p. .)

6 At the i7th meeting of Committee
I/i (U.N.C.l.O. Doc. 1019, 1/1/42, p. 3) the

delegate of Greece declared
'

that the basic issue was one of determining what was

domestic jurisdiction; his Delegation felt that the International Court was the

body which should determine this matter.
' He suggested the followingamendment :

'

It should be left to the International Court of Justice at the request of a party to

decide whether or not such situation or dispute arises out of matters that under

international law, fall within the -domestic jurisdiction of the State concerned.'

In reply to the arguments advanced in favour of the Greek amendment, the

representative of the United States commented
'

that disputes involving interpre-
tation were not peculiar to Article 8, and that it was unnecessarily limited to place
the proposed revision in one article. For example, Article $ of Chapter II stated

that the
"

Organisation shall give every assistance," but there might be a question
as to what constituted

"
every assistance

"
or whether a state was giving

"
every

assistance." Shall it be the Court or the Council? Some body would have to

determine questions such as this. The committees of Commission IV had been
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that they are not obliged to settle the dispute in accordance with the

Principle laid down in Article 2
, paragraph 3 of the Charter : to settle

disputes by peaceful means. The idea that the Members are not

obliged to settle a dispute arising out of a matter of domestic

jurisdiction by peaceful means might be considered as being in

conformity with the wording of Article 2
, paragraph 3 ,which obligates

the Members to settle by peaceful means only their
'

international
'

disputes ;
which implies that there exist disputes between states which

are not
'

international
'

disputes : the disputes which arise out of a

matter of domestic jurisdiction. It is true that in Chapter VI

entitled
'

Pacific Settlement of Disputes,' Articles 33 to 38 refer to
'

disputes,' and not to
'

international disputes.' This, however,

may be explained by the fact that after Chapter I in the Articles

establishing the Purposes and Principles has determined the kind of

disputes which are to be settled by peaceful means namely,
'

international
'

disputes in the sense of Article 2, paragraph 7 it

has been deemed superflous to repeat in the subsequent Chapters the

adjective
'

international.' It may be considered as self-evident that

the disputes referred to in the subsequent Chapters and especially in

Chapter VI are the same as those referred to in Chapter I.

If the Members are expressly released from their obligation to

settle their disputes by peaceful means in case the dispute concerns a

matter which is within the domestic jurisdiction of one of the parties,

they might consider themselves to be free to settle the dispute by
threat or use of force. There exists an essential relation between the

obligation to settle disputes by peaceful means and the obligation
to refrain from threat or use of force. The one has no meaning without

the other because they present only the positive and the negative

studying this very type of problem, but they were not prepared to say that all

matters of this kind should be referred to the International Court for settlement.

It would hardly seem possible or desirable to introduce into Chapter II the principle
of

"
compulsory jurisdiction

"
for the Court when another branch of the

Conference had rejected this principle as impractical of adoption at the present
time.' At the same meeting the delegate of Belgium suggested to formulate

Article 2, paragraph 7, as follows:
'

Nothing contained in this Charter shall

authorise the Organisation to intervene in matters which in the judgment of the

Organisation are according to international law exclusively (or solely)
within the domestic

jurisdiction of any State or shall require the members to submit such matters under

this Charter ..." Neither the Greek nor the Belgian suggestion have been

accepted.

At the 3rd meeting of Commission I (U.N.C.I.O. Doc. 1167, I/io, p. 3) the

delegate of Uruguay said with reference to the fact that no organ of the Organisation
is authorised to decide the question whether a matter is or is not within the

domestic jurisdiction of a state:
' With the rule now proposed a great jump

backwards will be taken: the definition of the question according to domestic law

made by the interested member itself, made according to a political criterion, and not

according to a juridical criterion. The Delegation of Uruguay therefore voted in

favour of the proposal made by the Delegation of Greece and later voted for the

proposal made by the Delegation of Belgium.'
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aspect of one and the same obligation. The fact that the Members
are not obliged to settle certain disputes by peaceful means could

easily be interpreted to imply the authorisation to settle these

disputes by the threat or use of force. This interpretation finds

confirmation in the wording of Article 2, paragraph 4. If the

obligation to settle their
'

international
'

disputes by peaceful means
does not refer to disputes arising out of matters which are essentially
within the domestic jurisdiction of one of the contesting states, then

the obligation to refrain from threat or use of force
'

in their

international relations
'

does not refer to the relations between states

in disputes arising out of a matter which is essentially within the

domestic jurisdiction of one of the contesting states. It might be

assumed that the word '

international
'

has the same significance in

paragraphs 3 and 4 of Article 2 :

*

International
'

in contradistinction

to ' domestic.'

One of the textual deficiencies of the Covenant of the League of

Nations was that Article 15, paragraph 8, could be interpreted in

two contradictory ways. The question as to whether the states are

allowed to resort to war against one another in case the dispute arose

out of a matter which was solely within the domestic jurisdiction of

one party could be answered in the affirmative as well as in the

negative. It was possible to argue: since the Covenant does, not

expressly forbid the resort to war as it does in Article i
, paragraph 6

the parties are allowed to resort to war. But it was also possible
to argue: since the Covenant does not expressly allow to resort to

war as it does in Article i
, paragraph 7 the parties are forbidden

to resort to war. For the latter interpretation the argument could

be advanced that a matter is to be considered as being solely within

the domestic jurisdiction of one party only if the claim of this party
has been confirmed by the Council. The party which claims the

matter to be within its domestic jurisdiction is, normally, the

defendant. The decision of the Council that the claim is justified

implies the decision that this party is right and the other party is

wrong. For a matter is solely within the domestic jurisdiction of a

state if ther6 exists no international obligation of that state with

respect to the matter in question. Consequently, the other party
has no right to demand anything from the former with respect to the

matter. It would be absurd if the Covenant had authorised a Member
to resort to war against another Member whose right has been

recognised by a decision of the Council.

The Charter of the United Nations does not offer the possibility

of such contradictory interpretation. It does not as the Covenant

did forbid war in some cases and allow war in other cases. The

Charter contains in Article 2, paragraph 4 a general prohibition
on the threat or use of force. Consequently, the use of force may be

considered as allowed only if an exception to this rule is expressly
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stipulated. Article 2, paragraph 7, first sentence, might be inter-

preted as establishing such an exception with respect to disputes

arising out of matters which are
essentially within the domestic

jurisdiction of a state. This consequence of the wording of Article 2,

paragraph 7, however, seems to be excluded in so far as by the second

sentence of that paragraph the Organisation is authorised to intervene

with enforcement measures in case there exists a threat to, or breach

of, the peace, determined by the Security Council. Thus Article 2,

paragraph 7, cannot be interpreted as a restriction of the obligation
established by Article 2, paragraph 4; but the obligation established

by % Article 2, paragraph 3: settlement of international disputes by

peaceful means, is not beyond the restricting effect of the domestic

jurisdiction clause. If a matter is essentially within the domestic

jurisdiction of a state, the latter may consider itself not obliged to

settle a dispute, arising out of this matter, by peaceful means; but;

on the other hand, the state is not allowed to settle it in a way which,

according to the opinion of the Security Council, constitutes a threat

to, or breach of, the peace, provided that Article 39 imposes upon the

Members the obligation to refrain from conduct which, in the

judgment of the Security Council, constitutes a threat to, or breach of,

the peace.
The importance of Article 2, paragraph 7, depends to a great

extent on the answer to the question as to who is competent to decide

whether a matter is
essentially within the domestic jurisdiction of a

state. Under Article i, paragraph 8 of the Covenant the question
as to whether a matter was or was not within the domestic jurisdiction
of the state concerned was to be decided by the Council. But

Article 2, paragraph 7 of the Charter does not contain a provision

conferring such power on the Security Council or any other organ
of the United Nations. Consequently the provision that a Member
is not obliged to submit matters which are essentially within its

domestic jurisdiction to settlement under the Charter may be

interpreted to mean that the Member itself has to decide whether the

matter is essentially within its domestic jurisdiction. If the matter is

the subject of a conflict with another state and the latter, too, considers

the matter to be essentially within its domestic jurisdiction, both

are in the same legal position. But if the other state contests the

claim of the former and asserts that the matter out of which the

conflict arose is within the jurisdiction of the Organisation, the

restriction of the obligations of a Member established by Article 2
,

paragraph 7 would apply only to that party to the conflict which claims

that the matter is essentially within its domestic jurisdiction, not to

the other. This is one of the absurd consequences of the interpreta-

tion, compatible with the wording of the Charter, that it is upon the

state concerned to decide for itself whether a matter is essentially

within its domestic jurisdiction. If this claim is contested by the

other state party to the conflct, the case may be brought before an

26
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organ of the United Nations. If the matter is brought before the

Security Council or the General Assembly under Articles 3^, 37, n,
or in any other way, or before the International Court of Justice under
the Statute, and the competence of the Organisation or of the Court
is contested with reference to Article 2, paragraph 7, the Council or

the Assembly or the Court has to decide the question. The decision

of the Council is certainly substantive in the sense of Article 27,

paragraph 3 ;
the decision of the Assembly may be considered to

refer to an
'

important question
'

in the sense of Article 1 8
, paragraph

3 . The decision of the Court falls under Article 36, paragraph 6 of the

Statute. Then the question arises whether the organ of the United

Nations is bound by the statement of the party concerned that the

matter is essentially within its domestic jurisdiction or whether the

organ has the power to decide this question independently of the

party. In view of the fact that Article 2, paragraph 7 does not ex-

pressly confer upon organs of the United Nations the competence to

decide the question, both interpretations are possible. If the second

of the two interpretations is accepted and if the Security Council

decides that the matter is not within the domestic jurisdiction of the

party, the latter is bound under Article 2^ to accept this decision,

provided that the party considers it as 'in accordance with the

Charter,' and provided that it is upon the party to decide whether

the decision of the Security Council is
'

in accordance with the

Charter.' 7 This formula used in Article 2 may play a highly
undesirable role in case a conflict arises between a party and the

Security Council as to the domestic character of a matter under

consideration by the Council. If there exists such a conflict between

a party and the General Assembly, the former is not bound to accept
the decision of the Assembly. There is no provision analogous to

that of Article 2 referring to decisions of the General Assembly.
A state may refuse to comply with a recommendation made by

the General Assembly because the state considers it as an intervention

in a matetr which is essentially within its domestic jurisdiction.

This, however, is of minor importance since recommendations of the

Assembly have at any rate no binding force. In case the Court

decides under Article 36, paragraph 6 of the Statute that a matter is

not within the domestic jurisdiction of a party and hence rejects

the objection against its competence, the party is, under, Article 94,

paragraph i of the Charter, obliged to comply with this decision.

But the interpretation is not excluded that the Court in its decision

under Article 36, paragraph 6 of the Statute is bound by the declaration

of a party that the matter out of which the dispute before the Court

arose is essentially within the party's domestic jurisdiction.
8

7 Cf. supra, pp. 95 f.

8 The wording of Article 2, paragraph 7, does not prevent a state, which has declared

under Article 36, paragraph 2, of the Statute of the International Court of Justice,

to recognise as compulsory the jurisdiction of the Court in the legal disputes
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As to the interpretation of the formula
'

essentially within the

domestic jurisdiction
'

of a state, the party as well as the organs of

the United Nations are not bound by any provision of the Charter.

It is quite natural that the state concerned will be inclined to interpret
it in an extensive, the organs of the United Nations in a restrictive

way.
9 If it is assumed that a matter is

'

essentially within the domestic

jurisdiction
'

of a state only if the latter is under no international

obligation with respect to this matter 1 and that this question is to

referred to in this paragraph, from declining the jurisdiction of the Court by

claiming that the dispute arises out of a matter which is essentially within the

domestic jurisdiction of that state. The only question is whether, in case the other

party contradicts- this view and the Court under Article 36, paragraph 6, decides

the question of its jurisdiction, the Court is, or is not, bound by the statement of

the party which claims that the matter is within its domestic jurisdiction. As

pointed out, both interpretations are possible.
The Resolution 196 adopted by the United States Senate on August 2, 1946

(Congressional Record, Vol. 92, No. 154, p. toSjo) authorising the President of the

United States to deposit with the Secretary-General of the United Nations a

declaration under paragraph 2 of Article 36 of the Statute of the International Court

of Justice, contains the provision
'

that the declaration shall not apply to
"

disputes
with regard to matters which are essentially within the jurisdiction of the United

States as determined by the United States ".' This provision is in conformity
with the wording of Article 2, paragraph 7, of the Charter. In this case the Court

is certainly bound to recognise a matter to be essentially within the domestic

jurisdiction of the United States, and hence the Court has no jurisdiction, if the

United States in a case before the Court, in opposition to the other party to the case,

declares the matter to be essentially within its domestic jurisdiction. Cf. supra,

PP- 527 ff-

' In the Spanish question the General Assembly acted under the presupposition that

the
political regime established within a state is not a matter essentially within

the domestic jurisdiction of that state. In its resolution adopted at the 9th meeting
the Assembly even recommended, among others,

'

that all Members of the United

Nations immediately recall from Madrid their Ambassadors and Ministers plenipo-

tentiary, accredited there
'

;
which is a measure short of enforcement action under

Article 41. (Doc. A/64/Add. l
> P- *>4-)

In the discussion of the Indonesian situation at the i4th meeting of the Security
Council the delegate of the Soviet Union made the following statement with

reference to Article 2, paragraph 7 :

'

There are matters, however, which, though

formally comprised in the domestic jurisdiction of a given state, border upon
external political relations, threatening the peace and security of peoples. Such

matters cannot be left to be settled by the State itself, notwithstanding the principle

of sovereignty.' (Journal of the Security Council, ist Year, No. u, p. 208.)

The statement that in case of matters
'

threatening the peace and security
'

intervention on the part of the Organisation is allowed, is in conformity with the

second sentence of paragraph 7 of Article 2 . But the statement that such inter-

vention is permissible also in case of matters which
'

though formally comprised in

the domestic jurisdiction of a given state, border upon external political relations,'

has no basis in the wording of the Charter. There is practically no matter
'

comprised in the domestic jurisdiction
'

which does not, in some way or other,
'

border upon external political relations.'

1 In the discussion of the treatment of Indians in South Africa at the igth meeting of

the General Committee the delegate of the Soviet Union as well as the delegate of

the Ukrainian Republic expressed the view that the treatment of Indians by the

Government of the Union of South Africa cannot be a matter essentially within the

K.
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be decided by organs of the United Nations, the possible effect of the

prohibition of intervention stipulated by the first sentence of Article 2,

paragraph 7 is considerably reduced.

After having excluded, in a categorical manner, any intervention

on the part of the United Nations in matters which are essentially
within the domestic jurisdiction of any state, paragraph 7 of Article 2

declares :

*

but this principle shall not prejudice the application of

enforcement measures under Chapter VII.' The enforcement

measures under Chapter VII are certainly methods the most radical

methods of intervening in matters of the Members. Hence the

prohibition of intervention proclaimed in the first sentence must be

interpreted as restricted by the second sentence. This sentence

authorises the Organisation to intervene even in a matter which is

essentially within the domestic jurisdiction of a state.

The second sentence of Article 2
, paragraph 7 does not allow any

kind of intervention. Only enforcement measures are allowed in

case the matter is essentially within the domestic jurisdiction o a

state. If enforcement measures are to be taken under Article 39,

the question as to whethei the matter with respect to which these

measures are to be taken, is or is not within the domestic jurisdiction
of the state concerned, is of no importance. The only question is

whether there exists a threat to, or breach of, the peace.

Are
'

enforcement measures
'

only measures involving the use of

armed force as determined in Article 42 ;
or also measures taken in

accordance with Article 41, not involving the use of armed force ?

domestic jurisdiction of the Union, since this treatment constituted a violation cf

treaty obligations. The delegate of the Ukraine referred also to terms of the

Preamble of the Charter affirming the inviolability of treaties. (Journal of the

United Nations, No. i j: Suppl. B A/Bur/3, pp. 6 f.)

The delegate of the Union of South Africa recognised at the ist meeting of the

joint first and sixth Committee that an
'

exception to the rule of non-interference

in domestic affairs was to be found in treaty obligations.' But he denied that there

existed such treaty obligations of the Union with respect to the treatment of Indians.

(Ibid., No. 40:. Suppl. Nos. i and 6 A/C.i and 6/1, p. 3.)

At the jist meeting ofthe General Assembly the delegate ofMexico, interpreting
Article 2, paragraph 7,. said:

'
let us not pretend, at every opportunity, to invoke

the provisions in Article 2, paragraph 7, in order to evade complying with our

fundamental obligations. Let us not invoke it as a clause frustrating other principles
contained in the Charter ofthe United Nations.

'

(Ibid., No. 54 : Suppl. A-/P.V./ji ,

P- 367.)
hi the discussion of the treatment of Indians in South Africa the opinion prevailed

that a matter ceases to be essentially within the domestic jurisdiction of a state if

the matter is regulated by the Charter or another international agreement to which
the state is a contracting party. This interpretation of Article 2, paragraph 7, is

probably the tacit presupposition of the statement in the resolution which in spite
of the objection of the Union of South Africa, invoking this paragraph the General

Assembly adopted in the case, and which runs as follows:
' The General Assembly

... is of the opinion that the treatment of Indians in the Union should be in

conformity with the international obligations under agreements concluded between
the two Governments and the relevant provisions of the Charter.

'

(Resolutions

adopted by the General Assembly, Doc. A/64/Add. i, p. 69.)
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It is probable that the latter interpretation corresponds to the in-

tention of those who drafted the Charter. If so, in case of domestic

jurisdiction, the following acts of .intervention on the part of the

United Nations are excluded by Article 2
, paragraph 7 : recommenda-

tions of the General Assembly referred to in Article 10, Article u,

paragraph 2, and Article 14, ; calling upon the parties on the part of

the Security Council to settle their dispute by peaceful means of

their own choice under Article 3 3 , paragraph 2
; investigation

of the dispute or situation by the Security Council referred to in

Article 34; determination by the Security Council whether the

continuation of the dispute or situation is likely to endanger the

maintanence of international peace and security under the same

Article; recommendation of appropriate procedures or methods of

adjustment by the Security Council under Article 36, paragraph i,

or Article 37, paragraph 2
;
recommendation of terms of settlement

by the Security Council under Article 37, paragraph 2; further:

recommendations of the Security Council referred to in Article 39;*
'

provisional measures
'

taken by the Security Council under Article 40
if not taken as

*

enforcement
'

measures, that is to say, under the

sanction provided for in Article 39.
s There can be no doubt that the

continuance of a dispute arising out of a matter which according to

the opinion of one of the contesting parties is essentially within its

2
According to the amendment suggested by the sponsoring governments at the San

Francisco Conference the second sentence of Article 2, paragraph 7, should read

as follows :

'
but this principle shall not prejudice the application of Chapter VIII,

Section B [of the Dumbarton Oaks Proposals, Chapter VII of the Charter].' Under
this provision recommendations under Article 39 were possible. In order to

exclude such recommendations, upon a motion of the Australian Delegation, the

words
'

application of Chapter VIII, Section B '

were replaced by the words :

'

enforcement measures under Chapter VIII, Section B.' Cf. the Memorandum of

the Australian Delegation to Proposed paragraph 8 of Chapter II (Principles),

U.N.C.I.O. Doc. 969, I/I/39- The Supplement to Report of Rapporteur,
Committee I/i to Commission I (U.N.C.I.O. Doc. 1070, I/I/34 (i) (<0, P- 3)

contains the statement that the Committee answered the question whether Article 2 ,

paragraph 7, authorises the Security Council to make such recommendations as

provided for in Article 39 of the Charter negatively.
The Report to the President,

p. 44, contains the statement that the provision prohibiting the intervention of the

Organisation is so phrased 'as to exclude the inference that the Security Council

might make a recommendation to a state concerning the way in which a domestic

question should be settled.'

As to the privileged position of the five permanent members of the Security

Council with respect to the intervention permitted by Article 2, paragraph 7,

second sentence, the Australian delegation made the following statement:
'

They

[the sponsoring governments] can assure.their legislatures
that these drastic power*

of intervention in domestic matters [as suggested by the amendment of the

sponsoring powers] can never be put into operation against themselves. What is

the position, however, of the remaining members of the Organisation those

forty-five members who have no veto ? The very argument which justifies acceptance

of this proposed paragraph by the sponsoring governments destroys the case for its

acceptance by the rest.' (U.N.C.I.O. Doc. 969, 1/I/39, pp. 3 f.)

8 Cf. supra, pp. 739 ff.
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domestic jurisdiction may endanger the maintenance of international

peace and security. But, according to the wording of Article 2,

paragraph 7, the Security Council is not allowed to investigate such

dispute and to determine whether its continuance is likely to endanger
the maintenance of international peace and security under Article 34
of the Charter, since this is not an enforcement measure. But the

Council may decide to take enforcement action according to Article 39.

This Article must be interpreted to mean that to
' make recommenda-

tions, or decide what measures shall be taken in accordance with

Articles 41 and 42, to maintain or restore international peace and

security
'

is possible only after the Security Council has determined
'

the existence of a threat to the peace, a breach of the peace, or an

act of aggression.' This determination has about the same character

as the action of the Security Council provided in Article 34 by the

terms
'

to determine whether the continaunce of the dispute or

situation .is likely to endanger the maintenance of international peace
and security.

'

The latter action is forbidden by Article 2
, paragraph 7

as an intervention which has not the character of an enforcement

measure under Chapter VII. To determine the existence of a threat

to the peace, breach of the peace, or act of aggression, is certainly a

measure under Chapter VII
;
but it is in itself no enforcement measure

under Chapter VII. If Article 2, paragraph 7 is taken literally, the

Security Council is not allowed to determine, in a domestic matter,

the existence of a threat to the peace, breach of the peace, or act of

aggression. Such interpretation however, is hardly possible since

Article 39 authorises the Security Council to take enforcement

measures only after having determined the existence of a threat to,

or breach of, the peace, and since intervention by enforcement

measures under Chapter VII is not forbidden in matters which are

within the domestic jurisdiction of a state, probably because such

intervention is intended as a reaction against a threat to, or breach of,

the peace; and if a matter of domestic jurisdiction constitutes a

threat to, or breach of, the peace, the principle of non-intervention

is considered as not justifiable. It will be, therefore, hardly possible
to interpret the second sentence of Article 2, paragraph 7, literally.

If intervention by enforcement measures under Chapter VII in matters

of domestic jurisdiction is allowed, then intervention by determining
the existence of a threat to the peace, breach of the peace, or act of

aggression in such matter of domestic jurisdiction must be allowed

as well. Then it is not understandable why the Security Council just

in domestic jurisdiction matters should be allowed to determine the

existence of a threat to the peace, but not allowed to investigate
a

dispute and to determine whether its continuance is likely to endanger
the maintenance of international peace and security ; why the Security
Council should be allowed to take enforcement actions but not

recommend procedure or methods of adjustment and terms of

settlement, and h<yw it can take such enforcement measures without
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investigating the dispute and determining its dangerous character.

A reasonable application of the second sentence of Article 2
, paragraph

7, is possible only if it is interpreted to mean that the principle laid

down in the first sentence shall not prejudice the application of

Chapter VII (instead of application of
4

enforcement measures under

Chapter VII
').

The enforcement measures under Chapter VII are probably
intended to be

'

sanctions
'

to be directed against a state violating its

obligations under the Charter. If so, the Members are obliged to

refrain from a conduct which, according to the opinion of the Security

Council, constitutes a threat to, or breach of, the peace. This

obligation goes further than the one stipulated by Article 2, paragraph
4: to refrain from the threat or use of force. Then this provision
is not restricted by Article 2, paragraph 7. But, as pointed out,

5

the enforcement actions may be considered to be political measures,
not

legal sanctions in the strict sense of that term to be directed only

against a delinquent state. If this interpretation is accepted, and if

Article 2, paragraph 7 is interpreted to restrict the obligations
established in Article 2, paragraphs 3 and 4, a Member which, in

a conflict
arising out of a matter of domestic jurisdiction, does not

submit the matter to settlement under the Charter, that is to say,
to settlement by peaceful means, but tries to settle the conflict by
threat or use of force or in another way that may be considered by the

Security Council as threat to, or breach of, the peace, does not

violate an obligation imposed upon it by the Charter
;
but nevertheless

exposes itself to enforcement action taken by the Security Council

not as a sanction but as a political measure.

Under Article 2, paragraph 7, as well as under Article 39, the

Organisation is authorised, not obliged, to intervene with enforcement

measures in a matter of domestic jurisdiction in case of a threat to,

or breach of, the peace. Consequently, the Security Council may
for some reason or another refrain from intervening even in case of

threat to, or breach of, the peace. If the Members are not obliged
to refrain from threat to, or breach of, the peace (including threat

4 In the Indonesian question the representative of the Netherlands denied the

competence of the Security Council to intervene because according to the opinion
of his government the conflict with Indonesia was a matter essentially within the

domestic jurisdiction of the Netherlands. (Official Records of the Security

Council, 2nd Year, No. 67, p. 1645.) This opinion was shared by the repre-
sentative of the United Kingdom (Ibid., No. 68, p. 1656). The representative of

India interpreted the second sentence 'of Article 2, paragraph 7, to mean '

that

it would be within the jurisdiction of the Security Council to treat of and take the

necessary action on even matters which are essentially within the domestic jurisdiction

of a State, if those matters have a bearing upon international peace and security.

Accordingly, even if, for argument's sake, we agreed with the representative of the

U nited Kingdom that this is a domestic matter, the Security Council would, in the

light of the circumstances prevailing today, be justified in taking action under

.Article 39 of the Charter.' (Ibid., p. 1684.)
* Cf. supra, pp. 732 ff.
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or use of force) in matters which are essentially within their domestic

jurisdiction, their situation is different from that which otherwise

exists in case the Security Council is not willing or not able to reach

a decision under Article 39: In general, inactivity of the Security
Council does not justify the parties to a conflict to resort to self-

help. Under Article i they are allowed to do so only as reaction

against an
'

armed attack
'

; self-help is permissible only as self-

defence. If, however, the conflict arises out of a matter which is

within the domestic jurisdiction of a state and if Article 2, paragraph 7,

in connection with Article 39, would be interpreted to establish a

restriction of Article 2
, paragraph 4, the state within whose domestic

jurisdiction the matter is, could resort to force as a means of self-help
even when not attacked, without violating the Charter. 6

The wording of Article 2
, paragraph 7 , goes probably much farther

than the intention of those who drafted it. It is very likely that

the authors of the Charter did not intend to release by Article 2
,

paragraph 7 , any Member from the obligation to refrain from the

threat or use of force, in the settlement of a conflict arising out of a

matter which, in the opinion of that Member, is essentially within

its domestic jurisdiction. Probably it was only intended to release

the Member from its obligation under Article 2
, paragraph 3 ;

although this intention has not been expressed in the text of the Article.

The consequence of such interpretation is that conflicts which arise

out of a matter of domestic jurisdiction may remain unsettled. If a

Member refuses to settle a dispute under Article 33, paragraph i,

claiming the matter to be essentially within its domestic jurisdiction,
and if the other party nevertheless refers the dispute under Article 37,

paragraph i, to the Security Council, the latter can intervene only if

it assumes the power to decide the question whether the matter

actually is
essentially within the domestic jurisdiction of the Member

making this claim. This the Security Council can do in spite of

Article 2, paragraph 7. If the Security Council could not assume

this power, any Member could block the intervention of the Organisa-
tion in any dispute by pleading domestic jurisdiction. If the en-

forcement measures provided in Chapter VII are intended to be true
*

sanctions
'

one may assume that the Members are not only under the

8 The Report to the President (p. 4$) states :

'

It is quite conceivable that there might be

an international dispute with reference to such matters as tariff, immigration, or

the like, but where such a dispute relates to matters which are essentially domestic

in character, settlement through international processes should not be required.'
Even if a treaty imposes upon one party to the dispute a definite obligation with

respect to the tariff or immigration matter which is the object of the dispute ?

If the dispute is
'

international,' why should settlement through international

processes not be required ? Besides, Article 2, paragraph 7, does not only forbid

'settlement.' The Report continues :

'

It would of course remain true that under

the fourth principle, neither party to the dispute would be justified in resorting to

force." This is a possible but not a necessary conclusion from Article 2,

paragraph 7.
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obligation established in Article 2, paragraph 4, to
'

refrain from the

threat or use of force
'

but also under the obligation to refrain from
4

any threat to the peace, breach of the peace, or act of aggression
'

the conditions of enforcement measures established in Article 39.
The latter obligation would be broader than the former and not

restricted to
4

international relations
'

in contradistinction to

domestic matters.' The consequence of such interpretation would
be that even in a matter of domestic jurisdiction the obligation to

refrain from any threat to the peace, breach of the peace or act of

aggression would prevail. If it is further assumed that the Security

Council, in spite of the wording of Article 2, paragraph 7, is authorised

to determine the violation of this obligation also in case of a dispute

arising out of a matter of domestic jurisdiction, the Security Council

may consider the refusal to settle the conflict by pacific means

under Article 33, paragraph i, as a threat to the peace
'

and take

enforcement action against the Member concerned. It is obvious

that this interpretation would completely paralyse the effect of the

first sentence of Article 2, paragraph 7.

2. SELF-DEFENCE (ARTICLE $i)

Although the right of self-defence is supposed to be established by a

rule of general international law which has the character of jus cogens
so that it cannot be affected by any treaty, it has been considered not

as superfluous to stipulate this right expressly in the Charter. Neither

the Covenant of the League of Nations nor the Pact of Paris 7 con-

tained an analogous provision.

Article i of the Charter runs as follows :

Nothing in the present Charter shall impair the inherent

right of individual or collective self-defence if an armed attack

occurs against a Member of the United Nations, until the

Security Council has taken the measures necessary to maintain

international peace and security. Measures taken by Members
in the exercise of this right of self-defence shall be immediately

reported to the Security Council and shall not in any way
affect the authority and responsibility of the Security Council

under the present Charter to take at any time such action as

it deems necessary in order to maintain or restore international

peace and security.

This provision presupposes the existence of the right of self-

defence as established, not by positive international law, but by natural

law, for it speaks ofan
*

inherent
'

right.
This is a theoretical opinion

7 In his speech ofMarch i j, 1928, before the Council on Foreign Relations, New York

(published as Special Supplement to Foreign Affairs,
Vol. 6, No. 3) Mr. Kellogg

declared :

'

This right [of self-defence] is so inherent and universal that it was not

deemed necessary even to insert it expressly in the treaty.'
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of the legislator
which has no legal importance. The effect of Article

i would not change if the term
'

inherent
'

were dropped. In

declaring that nothing in the Charter shall impair the inherent right
of self-defence, the Charter confers such right upon the Members,
whether positive general international law or natural law establishes

it or not. The right of self-defence means in this connection: the

authorisation of the Members to use force in order to defend them-

selves against an armed attack. This right constitutes an important
restriction of the obligation of the Members to refrain from the threat

or use offeree (Article 2, paragraph 4) and of the provision of Article

53, paragraph i, that
'

no enforcement action shall be taken under

regional arrangements or by regional agencies without the authorisation

of the Security Council.' The Charter does not maintain very

consistently the presupposed idea of an
'

inherent
'

right of self-

defence, which implies that this right exists independently from

positive law and hence cannot be altered by it. For the Charter

extends this right in one respect and limits it in the other.

The right of self-defence, according to the natural-law doctrine,

is the right of an individual , or a state, to defend his person, property,
or honour against a real or imminent attack. It is a right of the

attacked or threatened individual or state, and of no other individual

or state. Article 51 confers the right to use force not only upon the

attacked state but also upon other states which unite with the attacked

state in order to assist it in its defence. This is probably the meaning
of the term

'

collective self-defence.' If so, the term
'

collective

self-defence
'

is not quite correct. It is certainly collective
'

defence/
but not collective

'

self-defence. Collective defence exists if two

or more states organise their defence against attack from third states

by concluding a treaty obliging or authorising the contracting parties
to assist one another in case one of them is attacked by a third state.

The action on the part of the states which are not attacked, but only
assist the attacked state against its aggressor, is not exactly

'

self '-

defence.

According to Article $ i
, treaties of assistance for the purpose of

collective defence are allowed. The action characterised by
Article 51 as collective self-defence

'

may be a collective action

organised by such treaties of assistance, a collective enforcement

action to be taken against the state guilty of an armed attack against
one of the contracting parties to the treaty of assistance. Such en-

forcement action may be very similar to the enforcement action which

the Security Council within the system of collective security is

authorised to take against aggressors under Article 39.

According to its wording, Article 51 establishes a right of Members.
The first sentence refers only to an armed attack

'

against a Member
'

;

and the second sentence refers only
'

to measures taken by Members
in the exercise of this right of self-defence.' Hence the term
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4

collective self-defence
'

may be interpreted to cover only assistance

given by Members to attacked Members and only defence treaties

concluded by Members. However, if Article 2, paragraph 6, is to

be interpreted to mean that the
obligation to refrain from threat and

use of force is imposed also upon non-member states, it may be

assumed that the right of self-defence as stipulated in Article 5 1 cannot

be denied to non-members, and that the Security Council is authorised

to ensure that non-members act in accordance with the second

sentence of Article ri, that is to
say, to report to the Security Council

the measures they have taken in the exercise of this right* For this is

certainly
'

necessary for the maintenance of international peace and

security.' Then, there is no reason to deny the Members the right to

assist non-members in their defence against an armed attack and to

conclude defence treaties with non-members.

Such defence treaties may be regional arrangements referred

to in Article 52.
8 If so, the rule of Article 53, paragraph i :

'

no

8 Such a regional arrangement is the Inter-American Treaty of Reciprocal Assistance

signed at the Inter-American Conference for the Maintenance of Continental

Peace and Security at Rio de Janeiro on September 2, 1947. Articles 3-8 of this

Treaty read as follows:

ARTICLE 3

1 . The High Contracting Parties agree that an armed attack by any
state against

an American State shall be considered as an attack against
all

the American States and, consequently, each one of the said Contracting
Parties undertakes to assist in meeting the attack in the exercise of the

inherent right of individual or collective self-defence recognised by
Article 51 of the Charter of the United Nations.

2. On the request of the State or States directly attacked and until the

decision of the Organ of Consultation of the Inter-American System, each

one of the Contracting Parties may determine the immediate measures which

it may individually take in fulfilment of the obligation contained in the

preceding paragraph and in accordance with the principle of continental

solidarity.
The Organ of Consultation shall meet without delay for the

purpose of examining those measures and agreeing upon the measures of a

collective character that should be taken.

3. The provisions of this Article shall be applied in case of any armed

attack which takes place within the region described in Article 4 or within

the territory of an American State. When the attack takes place outside

of the said areas, the provisions of Article 6 shall be applied.

4. Measures of self-defence provided for under this Article may be

taken until the Security Council of the United Nations has taken the measures

necessary to maintain international peace and security.

ARTICLE 4

The region to which this Treaty refers is bounded as follows: beginning

at the North Pole ;
thence due south to a point 74 degrees north latitude,

i o degrees west longitude ;
thence by a rhumb line to a point 47 degrees

30 minutes north latitude, jo degrees west longitude; thence by a rhumb

line to a point 3 5 degrees north latitude, 60 degrees west longitude ; thence
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enforcement-action shall be taken under regional arrangements or by

regional agencies without the authorisation of the Security Council
'

must be interpreted not to refer to enforcement actions taken under

due south to a point in 20 degrees north latitude; thence by a rhumb line

to a point 5 degrees north latitude, 24 degrees west longitude ; thence due

south to the South Pole; thence due north to a point 30 degrees south

latitude, 90 degrees west longitude; thence by a rhumb line to a point on

the Equator at 97 degrees west longitude; thence by a rhumb line to, a

point i $ degrees north latitude, 120 degrees west longitude; thence by a

rhumb line to a point 50 degrees north latitude, 170 degrees east longitude;
thence due north to a point in 54 degrees north latitude; thence by a

rhumb line to a point 65 degrees 30 minutes north latitude, 168 degrees

j8 minutes 5 seconds west longitude; thence due north to the North Pole.

ARTICLE j

The High Contracting Parties shall immediately send to the Security
Council of the United Nations, in conformity with Articles ji and 54 of the

Charter of the United Nations, complete information concerning the

activities undertaken or in contemplation in the exercise of the right of

self-defence or for the purpose of maintaining inter-American peace and

security.

ARTICLE 6

If the inviolability or the integrity of the territory or the sovereignty or

political independence of any American State should be affected by an

aggression which is not an armed attack or by an extra-continental or intra-

continental conflict, or by any other fact or situation that might endanger
the peace of America, the Organ of Consultation shall meet immediately
in order to agree on the measures which must be taken in case of aggression
to assist the victim of the aggression or, in any case, the measures which

should be taken for the common defence and for the maintenance of the

peace and security of the Continent.

ARTICLE 7

In the case of a conflict between two or more American States, without

prejudice' to the right of self-defence in conformity with Article i of the

Charter of the United Nations, the High Contracting Parties, meeting in

consultation shall call upon the contending States to suspend hostilities and

restore matters to the statu quo ante helium, and shall take in addition all

other necessary measures to re-establish or maintain inter-American peace
and security and for the solution of the conflict by peaceful means. The

rejection of the pacifying action will be considered in the determination of

the aggressor and in the application of the measures which the consultative

meeting may agree upon.

ARTICLE 8

For the purposes of this Treaty, the measures on which the Organ of

Consultation may agree will comprise one or more of the following : recall

of chiefs of diplomatic missions
; breaking of diplomatic relations ; breaking

of consular relations
; partial or complete interruption of economic relation s

or of rail, sea, air, postal, telegraphic, telephonic, and radiotelephonic
or radiotelegraphic communications

;
and use of armed force.

Another regional arrangement containing provisions for an implementation of
Article j i of the Charter is the treaty signed by Belgium, France, Luxembourg ,
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Article i
;
so that the exception mentioned in Article 53 :

'

measures

against enemy states
'

is not the only exception to the rule just men*
tioned.

It is doubtful whether the term
'

collective
'

self-defence

necessarily means that the defence must be organised prior to the

the Netherlands, and Great Britain, at Brussels on March 17, 1948. It contains

the following provisions :

ARTICLE 4

If any of the High Contracting Parties should be the object of an armed
attack in Europe, the other high contracting parties will, in accordance with

the provisions of Article 51 of the Charter of the United Nations, afford

the party so attacked all military and other aid and assistance in their power.

ARTICLE $

All measures taken as a result of the preceding article shall be immediately

reported to the Security Council. They shall be terminated as soon as the

Security Council has taken the measures necessary to maintain or restore

international peace and security.
The present treaty does not prejudice in any way the obligations of the

high contracting parties under the provisions of the Charter of the United

Nations. It shall not be interpreted as affecting in any way the authority
and responsibility of the Security Council under the Charter to take at any
time such action as it deems necessary in order to maintain or restore

international peace and security.

An international agreement concluded exclusively for the implementation of

Article ji is the North Atlantic Treaty, signed at Washington on April 4, 1 949. It

contains the following provisions:
PREAMBLE

The parties to this treaty reaffirm their faith in the purposes and principles

of the Charter of the United Nations and their desire to live in peace with all

peoples and all governments.

They are determined to safeguard the freedom, common heritage and

civilisation of their peoples, founded on the principles of democracy,
individual liberty and the rule of law.

They seek to promote stability and well-being in the North Atlantic

area.

They are resolved to unite their efforts for collective defence and for the

preservation of peace and security.

They therefore agree to this North Atlantic treaty :

ARTICLE i

The parties undertake, as set forth in the Charter of the United Nations,

to settle any international disputes in which they may be involved by peaceful

means in such a manner that international peace and security, and justice,

are not endangered, and to refrain in their international relations from the

threat or use of force in any manner inconsistent with the purposes of the

United Nations.

ARTICLE 2

The parties will contribute toward the further development of peaceful

and friendly international relations by strengthening their free institutions,

by bringing about a better understanding of the principles upon which these

institutions are founded, and by promoting conditions of stability
and

well-being. They will seek to eliminate conflict in their international
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aggression by an international treaty. It is not impossible to interpret
the term to mean that any Member is authorised to assist an attacked

Member in its self-defence without having previously concluded with

the attacked state a treaty of assistance.

economic policies and will encourage economic collaboration between any
or all of them.

ARTICLE 3

In order more effectively to achieve the objectives of this treaty, the

parties, separately and jointly, by means of continuous and effective self-help

and mutual aid, will maintain and develop their individual and collective

capacity to resist armed attack.

ARTICLE 4

The parties will consult together whenever, in the opinion of any of

them, the territorial integrity, political independence or security of any of

the parties is threatened.

ARTICLE j

The parties agree that an armed attack against one or more of them in

Europe or North America shall be considered an attack against
them all ;

and consequently they agree that, if such an armed attack occurs, each of

them, in exercise of the
right of individual or collective self-defence recog-

nised by Article ji of the Charter of the United Nations, will assist the

party or parties so attacked by taking forthwith, individually and in concert

with the other parties, such action as it deems necessary, including the use of

armed force, to restore and maintain the security of the North Atlantic area.

Any such armed attack and all measures taken as a result thereof shall

immediately be reported to the Security Council. Such measures shall be

terminated when the security council has taken the measures necessary to

restore and maintain international peace and security.

ARTICLE 6

For the purpose of Article $ an armed attack on one or more of the

parties is deemed to include an armed attack on the territory of any of the

parties in Europe or North America, on the Algerian departments of France,

on the occupation forces of any party in Europe, on the islands under the

jurisdiction of any party in the North Atlantic area north of the Tropic of

Cancer or on the vessels or aircraft in this area of any of the parties.

ARTICLE 7

This treaty does not affect, and shall not be interpreted as affecting, in

any way the rights and obligations under the Charter of the parties which
are members of the United Nations, or the primary responsibility of the

Security Council for the maintenance of international peace and security.

ARTICLE 8

Each party declares that none of the international engagements now in

force between it and any other of the parties or any third state is in conflict

with the provisions of this treaty, and undertakes not to enter into any
international engagement in conflict with this

treaty.

ARTICLE 9

The parties hereby establish a council, on which each of them shall be

represented, to consider matters concerning the implementation of this
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It is hardly possible to consider the right or the duty of a non-

attacked state to assist an attacked state as an
'

inherent
'

right, that

is to say,
a right established by natural law. On the other hand, the

Charter restricts the right of self-defence by stipulating that the right

applies only against
'

an armed attack,' and only as long as the Security
Council

'

has not taken the measures necessary to maintain interna-

tional peace and security.' It is of importance to note that Article $i

does not use the term
'

aggression
'

but the much narrower concept of
'

armed attack,' which means that a merely
*

imminent
'

attack or any
act of aggression which has not the character of an attack involving

treaty. The council shall be so organised as to be able to meet promptly
at any time. The council shall set up such subsidiary bodies as may be

necessary; in particular, it shall establish immediately a defence committee,
which shall recommend measures for the implementation of Articles 3 and j.

ARTICLE 10

The parties may, by unanimous agreement, invite any other European
state in a position to further the principles of this

treaty
and to contribute to

the security of the North Atlantic area to accede to this treaty. Any state

so invited may become a party to the treaty by depositing its instrument of

accession with the Government of the United States of America". The

Government of the United States of America will inform each of the parties
of the deposit of each such instrument of accession.

ARTICLE 1 1

This treaty shall be ratified and its provisions carried out by the parties in

accordance with their respective constitutional processes. The instruments

of ratification shall be deposited as soon as possible with the Government of

the United States of America, which will notify all the other signatories of

each deposit. The treaty shall enter into force between the states which

have ratified it as soon as the ratifications of the majority of the signatories,

including the ratifications of Belgium, Canada, France, Luxembourg, the

Netherlands, the United Kingdom and the United States, have been deposited
and shall come into effect with respect to other states on the date of the

deposit of their ratifications.

ARTICLE 12

After the treaty has been in force 10 years, or at any time thereafter,

the parties shall, if any of them so requests, consult together for the purpose
of reviewing the treaty, having regard for the factors then affecting peace
and security in the North Atlantic area, including the development of

universal, as well as regional, arrangements under the charter of the United

Nations for the maintenance of international peace and security.

ARTICLE 13

After the treaty has been in force for 20 years, any party may cease to be

a party one year after its notice of denunciation has been given to the

Government of the United States of America, which will inform the

governments ofthe other parties of the deposit ofeach notice ofdenunciation.

ARTICLE 14

This treaty, of which the English and French texts are equally authentic,

shall be deposited in the archives of the Government of the United States of

America. Duly certified copies thereof wilt be transmitted by that

Government to the Governments of the other signatories.
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the use of armed force does not justify resort to force as an exercise

of the right established by Article i . The
'

armed attack
'

against
which the use of force as individual or collective self-defence is

permitted, is not restricted to aggressive actions undertaken 1

by
Members. The right of self-defence applies also to armed attacks

by non-members. However competent to interpret the term
4

armed attack
'

and to ascertain that an armed attack has occured in

a concrete case is the state which considers itself as being attacked,

and the other states which are willing to assist it in its defence. These

states may understand by
*

armed attack
'

not only the fact that a

state has resorted to war against another state, but also the fact that

a state has interfered in the civil war taking place within another state

by arming or otherwise assisting the revolutionary group in its
fight

against the legitimate government.
l But the state against which the

' It is therefore hardly possible to interpret Article 5 1 to mean that it does not affect

the validity of the Monroe doctrine, a provision expressly inserted in the Covenant

of the League (Article 21). At the Hearings (pp. 649 f.) a Senator asked about the

relation of the Monroe Doctrine to the Charter. In answering this question one of

the chief official advisers of the United States delegation at San Francisco made the

following statement :

' The Monroe Doctrine is a doctrine originally enunciated

and pursued as a doctrine of self-defence. The words, as I recall, of the declaration

state that the United States would look upon any attempt by a foreign power a

continental power to extend either its colonial empire or its political system into

this hemisphere as a threat to our peace and security. In other words, for 1 2 $ years
we have sustained the proposition that for -a European power to extend its colonial

system or its political system to South America is a threat to our national safety.

That view has over that period of 1 2 j years been acquiesced in by all the nations of

the world. Now, there is nothing whatever in the Charter which impairs a nation's

right of self-defence. The prohibition against the use of force is a prohibition

against the use offeree for purposes inconsistent with the purposes of the Charter.

Among the purposes ofthe Charter is security. So it is my view and I so expressed
it to the United States Delegation that there is nothing whatsoever in this Charter

that impairs the Monroe Doctrine as a doctrine which has been proclaimed ,
sustained ,

and recognised by the world as a doctrine of self-defence.' Even if interpreted as

a doctrine of self-defence the Monroe Doctrine is more than a principle proclaiming
self-defence against

'

armed attack.' In so far as it goes beyond this limit it is not

maintained by Article $i. The advisor made also the following statement:
'

. . . Of course, you realise that so far as this hemispheric matter is concerned,
the Security Council cannot act in this hemisphere without the consent of the

United States, so that it virtually is optional to the United States by virtue of its

position as a permanent member of the Security Council to determine whether or

not action in this hemisphere will be taken in the first instance through the Security

Council, or whether we will vote against action by the Security Council, thereby

automatically leaving it to the hemispheric defence to act.' The United States, as

a permanent member of the Security Council, is certainly in a position to block

any action on the part of the Council. But under Article $i the hemisphere
defence can work only as reaction against an

'

armed attack,' which is certainly
less than the Monroe Doctrine, even in its most restrictive interpretation, implies.

1 It seems that according to the opinion of the Government of the United States

Article i was applicable to the relation between Greece on the one hand and

Yugoslavia, Bulgaria and Albania, on the other. At the 82nd meeting of the

General Assembly on September 17, 1947, the representative of the United States
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right of self-defence as established in Article j 1 is exercised has the

same competence to interpret Article 5 1
; and it is very probable

that it will deny to be guilty of an
'

armed attack,' especially by
interpreting this term in another way than its opponent. Then, the

state against which Article i is applied might declare this action not

referred to the Investigation Commission established by the Security Council in the

Greek case and the fact that
'

that Commission and its Subsidiary Group, by large

majorities, have attributed the disturbances [in Greece] principally to the
illegal

assistance and support furnished by Yugoslavia, Albania and Bulgaria to guerrilla
forces fighting against the Greek Government.' He declared:

'

The extent or

effectiveness of such assistance to the Greek guerrillas is not the point at issue here

It is a universally accepted principle of international law that for one nation to arm
or otherwise assist rebellious forces against another government is a hostile and

aggressive act. Not only has this principle been upheld in a number of famous

cases in international law, but it has also found expression in international agree-
ments . . . This Assembly cannot stand by as a mere spectator while a Member
of the United Nations is endangered by attacks from abroad. If the United Nations

should fail to protect the
integrity of one small state, the security of all small state!

would be placed in jeopardy. The inability of the Security Council to take effective

action in this case passes on a grave responsibility to the General Assembly.
'

At
the 86th meeting of the General Assembly, the delegate of Greece stated that
'

Albania, Bulgaria and Yugoslavia are sending arms and munitions across the Greek

frontier with the object of destroying the political independence and territorial

integrity of a Member State of the United Nations,' that his country is being
'

attacked
'

in this way. He characterised the activity of the three neighbour
states as

'

an aggression against Greece
'

and as an
'

international crime.' He again

expressly referred to this act of aggression as to an
'

attack
'

against Greece.

(Official Records of the Second Session of the General Assembly, Plenary Meetings,
Vol. I, pp. 20, 146 ff.)

On September 2j, 1947, the representative of the United States submitted to

the Political and Security Committee of the General Assembly a draft resolution

which contained the following provision: the General Assembly of the United

Nations
'

Finds that Albania, Bulgaria and Yugoslavia, in contravention of principles
of the Charter of the United Nations, have given assistance and support to the

guerrillas fighting against the Greek Government; Calls upon Albania, Bulgaria
and Yugoslavia to cease and desist from rendering any further assistance or support
in any form to the guerrillas fighting against the Greek Government . . .

'

(United Nations Weekly Bulletin, Vol III, No. i j, p. 4^4.) The purpose of the

proposal, which was not accepted, was evidently to substitute for the blocked

Security Council the General Assembly. If the Assembly would '

find
'

that

Yugoslavia, Bulgaria and Albania were responsible for m action which in the

opinion of Greece and other Members willing to assist Greece, was an armed attack

within the meaning of Article j i
,
then the state of uncertainty which as pointed

out prevails in the application of Article ji until the Security Council intervenes,

could be if not avoided, so at least reduced. Neither Yugoslavia a Member

state, nor Bulgaria and Albania non-member states, would be bound by such a

'

finding
'

of the General Assembly, and Yugoslavia, if Greece and her allies would

resort to war against that state, could claim to exercise herself, the right of self-

defence under Article 51. But Greece and her allies, applying Article 51, were

morally backed in their contention to exercise self-defence against
an armed attack.

It is, however, more than doubtful whether in a case of individual or collective

self-defence the General Assembly is competent to
'

find
'

the facts, which

according to Article ji condition the exercise of this right.
This is a prerogative

of the Security Council.
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as legitimate self-defence but as an
illegal attack, against which it

considers itself entitled to exercise self-defence. In such case the

question as to which state exercises the right of self-defence and which

state is guilty of an
illegal attack, remains undecided until the only

organ of the United Nations competent to decide whether an armed

attack occurred and who is
responsible for it, the Security Council,

intervenes. As soon as the Security Council takes the measures

necessary to restore peace, the competence to interpret the term
'

armed attack
'

and to ascertain whether an armed attack has occurred

in a concrete case, is transferred to this organ. The Member states

acting under Article i are, according to Article 25 of the Charter,

obliged
'

to accept and carry out the decisions of the Security Council
'

in this respect. Under Article i, the state which according to the

opinion of the Security Council is the victim of the armed attack

and the states assisting
it in its defence are obliged to stop the use of

force as soon as the Council has taken the necessary measures, provided
these measures do not involve enforcement action ordered by the

Council to be taken by the attacked state or its allies.

Collective self-defence under Article 51 must be distinguished
from the system of collective security as established by the Charter

in Article i
, paragraph i

,
Article 24, paragraph i

,
and Articles 39,41,

and 42. Collective self-defence under Article 51 is certainly an
'

effective collective measure,' but not the collective
'

measure
'

referred to in Articles i
, 24, 39, 41 , and 42 . The difference between

collective self-defence under Article i and the measures of collective

security taken under Articles 39, 41, or 42, is that the latter are

actions of the Organisation whereas the former are actions of in-

dividual Members of the United Nations; that, consequently, the

question as to whether there exists an act of aggression is to be

decided in the first case by a central organ of the United Nations

whereas in the latter case at least provisionally by each Member

acting under Article i
; and, finally,

that enforcement action taken

by the Security Council as a measure of collective security is- the

ordinary and by the Charter intended reaction against a breach of the

peace committed by an act of aggression, whereas the collective

self-defence under Article i is purposed by the Charter as a provisional
measure permitted only

'

until the Security Council has taken the

measures
tnecessary to maintain international peace and security.'

That is to say: Individual and collective self-defence are admitted

only
'

until
'

the machinery of collective security is put into action.

The use of the term
'

until
'

and the obligation imposed on the

Members to report immediately to the Security Council the measures

taken under Article i show that the application of this Article is

intended by the Charter only as a temporary measure
;

not as a

substitute for the collective security to be realised by the Organisation.
Until the Council intervenes there exists, as pointed out, a state of
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uncertainty regarding the question which state is exercising its right
of self-defence in the armed conflict to which Article ji refers, and
which state is responsible for an armed attack. An unambiguous
application of Article i is possible only when the Security Council

has taken the measures necessary to restore peace. It must be

admitted, however, that the wording of Article i does not exclude

its application by both parties to the armed conflict in case the

system of collective security is blocked because the Security Council

is, for some reason or another, not able to fulfil its function with

respect to an armed attack actually undertaken against a Member of

the United Nations.

In order to enable the Security Council to take on time the

measures necessary to maintain international peace and security,
*

measures taken by Members in the exercise of this right of self-

defence shall be immediately reported to the Security Council.'

Reported by whom ? Probably by the states which have taken the

measures. If this is the intended meaning of the sentence, it would
have been correct to say: The states which exercise this right of

self-defence shall immediately report the measures taken by them to

the Security Council, for it is obviously intended to establish an

obligation of the Members (and through Article 2, paragraph 6 of

non-member states) to report to the Security Council.

The obligation to stop the exercise of the right of self-defence is

conditioned by the fact that the Security Council
'

has taken the

measures necessary to maintain international peace and security.' It

is
significant

that Article i does not provide: until the Security
Council has taken enforcement action against the state guilty of an

armed attack. The Security Council may take any
'

measures

necessary to maintain international peace and security,
' '

to maintain,
'

and not as it is usually formulated:
'

to maintain or to restore

international peace and security,
'

although in case an
' armed attack

'

has occurred and thus peace has been broken, only
'

to restore
'

and

not to
'

maintain
'

peace seems to be possible. It may be doubted

whether enforcement measures for the purpose of restoring the peace,
broken by an armed attack within the meaning of Article i, must be

taken under Article 39, that is to say, that the Security Council before

taking such measures must determine the existence of an act of

aggression. For Article 39 is not referred to in Article 51. How-

ever, Article 51 is placed in Chapter VII, and Article 39 stipulates

that the Security Council shall determine the existence of
'

any
'

threat to the peace, breach of the peace or act of aggression ;
and an

armed attack is an act of aggression.
* Hence it may be assumed that

any action taken by the Security Council under Article i is to be one

of the measures referred to in Articles 39,41, and 42 . These measures

need not necessarily be enforcement measures. They may be

2 Cf. supra, p. 54!.

K. ft
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'

recommendations
' made under Article 39. They may be enforce-

ment measures not involving the use of armed force. If they are

enforcement measures involving the use of armed force, the Council

may, under Article 48, decide that the Member or Members exercising
the right of individual or collective self-defence under Article 51

shall continue to act against the aggressor, but that they shall do so

in execution of the decision the Security Council has taken in this

case for the maintenance of peace. That is to say, the Security
Council may call upon the Member or Members exercising the right
of self-defence to make available to the Council the armed forces held

in reserve in accordance with the special agreements which they have

concluded under Article 43 for the enforcement action decided by
the Council in this case . Then, the action of the Member or Members ,

which began as the exercise of the right of self-defence, is transformed

into an action of the United Nations for the restoration of peace.
8

If it is assumed that the Security Council can take under Article i

only the measures referred to in Article 39, enforcement action

involving the use of armed force under Article ^i is possible only
after the agreements referred to in Article 43 of the Charter have

come into force.

Who is competent to decide the question whether the Security
Council has taken the measures

'

necessary
'

to maintain international

peace and security ? The Security Council itself exclusively, or the

state or states exercising the right of self defence ? The Charter

does not say in the first sentence of Article r, i as it says in the last

sentence: measures which the Council deems necessary. An

interpretation of the first sentence is not excluded according to which
a state is not obliged to cease to exercise its right of self-defence when
it has reported to the Security Council and the Council has taken

measures which, according to the opinion of the state, are not the

measures
'

necessary to maintain international peace and security.'

8 Article 17 of the General Principles Governing the Organisation of the Armed
Forces Made Available to the Security Council by Member Nations of the United

Nations (Yearbook, p. 425) laid down in the report of the Military Staff Committee
as accepted by the Chinese and French delegations provides :

In case of self-defence (Article ji of the Charter) and of national emer-

gencies, Member Nations will have the right to make use of armed forces,

which they have made available to the Security Council in conformity with

the terms of special agreements. They undertake, however, to assume anew
all of their obligations within the shortest possible space of time.

This provision is not accepted by the Soviet Union, the United Kingdom, and the

United States. At the 139A meeting of the Security Council the delegate of the

Soviet Union declared with respect to this provision :

' The inclusion of such a

provision in the General Principles might be utilised in some cases to evade fulfilment

of the obligations undertaken by States under the agreements. This could be done

on the pretext that it was necessary to use the armed forces contributed for other

purposes having nothing in common with the tasks of maintaining international

security, and carrying out international measures to this end.' (Official Records

of the Security Council, znd Year, No. 44, p. 978.)
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This interpretation may be confirmed by the doctrine that the right
of self-defence is conferred upon the states by a rule of general in-

ternational law which has the character of jus cogens and consequently
cannot be altered by treaty provisions. The opinion of the state

victim of the
illegal

attack may be quite different from the opinion
of the Security Council about the measures which are

'

necessary
'

in the "case concerned. It was probably not the intention of the

legislator to confer upon the attacked state the power to decide

whether the measures taken by the Security Council are adequate.
His idea was probably that a state is allowed to exercise its right of

self-defence until the Security Council has taken the measures which
the Security Council deems necessary to restore peace. But this

idea is not unambiguously expressed in Article
f,

i .
4

Any decision of the Security Council to take measures necessary
for the maintenance or restoration of peace, and especially the

decision to take enforcement measures requires, according to

Article 27, paragraph 3, an affirmative vote of seven members in-

cluding the concurring votes of the permanent members. This

provision makes it possible that even in case of armed attack, referred

to in Article 51, no decision of the Security Council can be reached.

If in case of an armed attack within the meaning of Article i enforce-

ment measures are necessary to restore the peace, the Security Council,
as pointed out, must first of all determine under Article 39, the

existence of an act of aggression. What is the consequence if the

voting on this question does not result in an affirmative decision ?

Does it mean that no armed attack exists and that the State which
claims to exercise its right of self-defence has to stop its action ?

Certainly not. For the fact that the Security Council does not take

a decision is not equivalent to the condition under which the exercise

of the right of self-defence must cease, namely that the
'

Security

The British Commentary on the Charter of the United Nations, Presented by the

Secretary of State for Foreign Affairs to Parliament by Command of His Majesty,
Comd. 6666, London, 1945, p. 9, states with reference to Article ji: 'It will te

for the Security Council to decide whether these measures have been taken and

whether they are adequate for the purpose. In the event of the Security Council

failing
to take any action, or if such action as it does take is clearly inadequate, the

right of self-defence could be invoked by any Member or group of Members as

justifying any action they thought fit to take.' If it is for the Security Council to

decide whether the measures taken by it are adequate, it is not very likely that an

action taken by the Security Council will be declared by this body as
'

clearly

inadequate.' It seems as if the Commentary supposes that the Member concerned

is entitled to decide whether the action taken by the Security Council is
'

clearly

inadequate,' whereas the Council has to decide whether it is adequate. This is

hardly consistent. The question of adequacy must always be decided by someone.
'

Clearly
'

perhaps means : self-evident, no decision necessary. But such a situation

does not exist in law. There are no facts in itself, only facts established by the

competent authorities. The question : who is the competent authority, can

never be avoided.
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Council has taken the necessary measure to maintain international

peace and security.' The opinion of the Security Council that no

armed attack exists which would justify the use of force on the part
of the state which claims to exercise a right of self-defence, must be

expressed by a positive decision by which the Security Council

declares the action of the state (or states) which claims to exercise

the right of self-defence as an act of aggression. But in order to

exercise the right of self-defence under Article 5 1
,
the state or states

concerned need not wait until the Security Council by a decision

has determined the existence of an act of aggression.
5 The action

of the Security Council under Article 51 is by its very nature subsequent
to the action by which a Member exercises its right of self-defence.

In case a state which has a permanent seat in the Security Council or

a state protected by a permanent member is the aggressor, the action

of the Council is practically excluded. Hence the right of individual

and collective self-defence as established by Article 51 may play a

greater
role than it might be expected to play within an organisation

whose main purpose is to make the exercise of this right superfluous.
6

The provision of the second sentence of Article i : that measures

taken by Members in the exercise of the right of self-defence
'

shall

not in any way affect the authority and responsibility of the Security
Council under the present Charter to take at any time such action as

it deems necessary in order to maintain or restore international peace
and security,'

is difficult to understand. How can an action taken

by a Member affect the competence of the Security Council, especially
if this action must stop at the very moment the Security Council is

taking the measures which it deems necessary to maintain or restore

international peace and security ? If the meaning of the sentence is

that the right of self-defence of the Members shall not affect the

competence of the Council, the sentence seems to be superfluous.
That the Security Council is authorised in case of an armed attack
*
to take at any time such action as it deems necessary in order to

5 In Sub-Committee 3 of the Interim Committee of the General Assembly during the

discussion of the problem of voting in the Security Council the representative of

Turkey stated that the decision by which the Security Council determines the

existence of a threat to the peace, breach of the peace, or act of aggression, should

not be subject to the unanimity rule. (Doc. A/AC. 1 8/62, p. 24.) At the i6th

meeting of the Interim Committee on July 7, 1948, he referred to this statement

and declared :

'

If the principle of unanimity were applied to that category of

decision, the victim of aggression might be deprived of the rights conferred upon
it by the Charter.'

'

His proposal was intended to prevent beyond all doubt that

a victim of aggression should be denied its right under Article ji.' (Doc.

A/AC.i8/SR.i6, pp. 8, 9.) However, the exercise of the right of self-defence

does not presuppose a decision of the Security Council under Article 39.
* At the 2oth meeting ofCommittee

III/
1 ofthe San Francisco Conference (U.N.C. I.O.

Doc. 967, III/I/48),
the delegate of the United States observed

'

that if a major

power became the aggressor the Council had no power to prevent war. In such

case the inherent right of self-defence applied, and the nations of the world must

decide whether or not they would go to war.'
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maintain or restore international peace and security,' follows already
from the first sentence of Article ji. It could be objected that the.

first sentence refers only to the
'

authority,' not to the
'

responsibility
'

of the Security Council to take at any time such action as it deems

necessary. But, the
'

responsibility
'

of the Security Council to take

such action is sufficiently established by other provisions of the

Charter^ e.g., Articles 24 and 39.

3. ACTION IN RELATION TO FORMER ENEMY STATES

(ARTICLES $3, 107)

Article 107 constitutes an important restriction on the obligations of

the Members, especially on their obligation to refrain from the threat

or use offeree, as well as on the functions of the Organisation. This

Article runs as follows:

Nothing in the present Charter shall invalidate or preclude
action, in relation to any state which during the Second World
War has been an enemy of any signatory to the present Charter,

taken or authorised as a result of that war by the Governments

having responsibility for such action.

The Article refers in the first place to actions directed against ex-

enemy states. Any action, especially action taken by force, forbidden

by the Charter, is not forbidden if directed against an ex-enemy state.

This action is limited in so far only as it should be
'

a result
'

of the

Second World War and
'

taken or authorised by the Governments

having responsibility for such action.' But what does it mean that

an action is a
'

result
'

of the war, and which Governments have

responsibility for such action ? The most reasonable answer to these

questions would be: actions authorised by armistice surrender

or peace treaties, actions for which the states parties to these arrange-
ments have responsibility. But such restriction of the action referred

to in Article 107 is not stipulated.
7 The Report of Committee 3 to

Commission III on Chapter XII (Dumbarton Oal^s Proposals, corres-

ponding to Chapter XVII of the Charter) contains the. following
statement of the delegate of the United Kingdom :

'

It would be

impossible to limit this action, as proposed by the Australian

Delegate, to that decided upon in an armistice, a peace treaty, or a

joint declaration like the Declaration of Moscow, because responsi-

bility,
as envisaged in paragraph 2 [of Chapter XII of the Dumbarton

Oaks Proposals corresponding to Article 107 of the Charter] could fall

7 At the i jth meeting of Committee HI/3 of the San Francisco Conference the

delegate of Canada declared that the text of paragraph 2, Chapter XII of th

Dumbarton Oaks Proposals (corresponding to Article 107 of the Charter)
' was

so unlimited as to time and scope that it could exempt practically anything from

Council action. He agreed that the Council should have no responsibility
for

military measures to be taken against Germany and Japan, but he reluctantly stated

that he would vote against the two paragraphs as they stood.
1

(U.N.C.I.O. Doc.

765, UI/3/39.)
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upon a state which is party to none of these acts.' 8 Another docu-

ment of Committee
III/3 contains the following statement:

' The

United Kingdom Delegate . . . said that it would be unwise to limit

the definition of the expression
' '

Governments having responsibility
for such action

"
to governments parties to armistice terms, peace

treaties, and the Moscow Declaration. It was conceivable that in

some cases there would be no peace treaty and that a government
which had not been a party either to the Moscow Declaration or to

an instrument of surrender might be called upon to assume some

degree of responsibility for action in regard to an enemy state.'*

The result of the negotiations in Committee HI/ 3 of the San

Francisco Conference was that no formula limiting the action referred

to in Article 107, or the governments responsible for such action,

has been inserted in the text of the Article. According to its word-

ing, any action against ex-enemy states is permitted to any government
if the action can be justified as a result of World War II. Since

Article 107 does not restrict the action to action authorised by any

special agreement and since no special authority is designated to

decide the question as to whether an action is to be considered as

'a result of the Second World War,' the decision of this question is

left to the government which takes the action or authorises another

government to take it.
1 That means that the formula

*

as a result of

that war '

does not imply any serious restriction. The wording of

Article 107 :

'

action in relation to any state which . . .

'

includes not

only actions against ex-enemy states but also actions taken with the

consent of an ex-enemy state, such as treaties especially peace
treaties with these states, and actions of a Member state taking place
on the territory of an ex-enemy state occupied by Member states.

If it was the intention of Article 107 to leave the conclusion of the

peace treaties to the Member states which have been at war with the

ex-enemy states, the provision was superfluous. The Charter does

not and cannot prevent that the peace treaties will be concluded by
those who under general international law are competent to

conduct these
legal transactions: by the belligerents. The Charter

could onlyprovide that the peace treaties should not contain provisions
inconsistent with the Charter. But the Charter did not impose upon
the Members such obligation. The contents of the peace treaties

with the states which have been enemies to any signatory of the Charter

U.N.C.I.O. Doc. io9 j, III/3/jo, p. 4.

U.N.C.I.O. Doc. ii6i,m/3/j3 .

1 As to the meaning of the expression
'

action taken or authorised
'

the delegate of

the United Kingdom declared
'

that, in his opinion, the distinction is made between
"

positive
"

and
"

negative
"

action; that is to say, between action with respect
to enemy States by the governments responsible for this action, and the action which
the responsible governments had authorised other governments to take.' (Report
of Committee HI/3 on Chapter XII [Dumbarton Oaks Proposals, corresponding
to Chapter XVII of the Charter] (U.N.C.I.O. Doc. io9 j, m/ 3/jo, p. 4).)
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during the Second World War is not restricted by the Charter.

Article 103 of the Charter providing that in case of a conflict between
the obligations of the Member states under the Charter and their

obligations under any other international agreement, their
obligations

under the Charter shall prevail, does not apply to treaties with ex-

enemy states, especially not to the peace treaties. This is an important

consequence of Article 107. But that does not mean that the

Organisation has no competence at all with respect to questions which
are to be settled by the peace treaties. The competence of the

Organisation is restricted by Article 107 only in so far as no organ of

the United Nations has the power to
'

invalidate or preclude,' by
its act, action taken or authorised by a responsible government as

a result of World War II in relation to an ex-enemy state. Hence
discussion and mere recommendations of action in relation to former

enemy states are not excluded from the competence of the General

Assembly or the Security Council, since they do not imply invalidation

or preclusion of such action. a The term
*

action in relation to
'

an ex-enemy state might be interpreted to include also action

by one Member state against another if this action has any relation

to a former enemy state. But this was probably not the intention

of those who drafted Article 107. This results from another

provision of the Charter which expressly refers to Article 107,

2
During the discussion of the problem of Korean independence in the First Com-
mittee of the General Assembly, the delegate of the Ukrainian Soviet Socialist

Republic pointed out
'

that questions connected with the conclusion of peace
treaties and their subsequent execution did not fall within the competence of the

United Nations.' Also the
delegate

of the Soviet Union declared
'

that the

problem of Korea was not within the competence of the United Nations.
'

But

the delegate of Australia pointed out
'

that Article 1 07 of the Charter did not

preclude examination of this question by the United Nations, since the General

Assembly had the necessary competence to recommend if not to carry out

measures.
'

(A/C. i /SR. 87.) At die 1 1 1th meeting of the General Assembly the

representative of Poland declared that the problem of Korea
'

belonged to the

questions of the liquidation of the consequences of the war problems which

similar to the problems of peace treaties and others, are not within the province
of our Organisation and for the consideration of which other organs have been

created.' Also the delegate of Norway stated that
'

the problem of the peace

settlement with ex-enemy states of which this question
of the independence of

Korea is a part, does not at first hand belong to the matters to be dealt with by
our Organisation. (Doc. A/P.V. 112.) At the ^oth meeting of the General

Assembly the delegate.
of the Soviet Union stated:

' The Charter clearly leaves no

doubt that under Article 1 07 questions such as that of the Peace Treaty with
Italy

are not subject to discussion by the General Assembly.' But the delegate of.

Australia stated :

'

All those who took part in the drafting of the Charter at San

Francisco know the exact purpose for the inclusion of that Article. It was simply

to make it clear that the belligerent countries responsible for the defeat of the

enemies in the Second World War, shall have the right to proceed to make the

treaty. There is nothing in the Charter that stops it, but neither is there anything

in the Charter which prevents situations created by any treaty from being brought

before the General Assembly for discussion.' (Official Records of the Second

Session of the General Assembly, Plenary Meetings, Vol. I, pp. 277, 280.)
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namely Article 53, paragraph i, which speaks of
'

measures against

any enemy state . . . provided for pursuant to Article 107 . . .

' 3

The intention of Article 107 is to exclude the enemy states from the

protection granted by the Charter to all other states; and this

protection consists in the obligations of the Members to refrain in

their international relations from the threat or use of force, and to

settle their international disputes by peaceful means, and in the

power of the Organisation to react against violations of these

obligations. Article 107 is not intended to apply to conflicts between
Members of the United Nations, even if these conflicts are in some
relation to former enemy states. 4

3 At the 1 6th meeting of Committee III/3 of the San Francisco Conference the

delegate of the United States stated that
'

in respect to paragraph r of Chapter XII

[of the Dumbarton Oaks Proposals, corresponding to Article 107 of the Charter]
he felt that the Organisation had no responsibility in respect to surrender terms or

peace settlements, and that no steps should be taken in the Charter to hinder action

against the enemy on the part of the victors in the war.' (U.N.C.I.O. Doc. 704,

IH/3/36, p. 4.) In a statement submitted to Commission III; the Australian

delegation interpreted paragraph r of Chapter XII to mean
'

that certain Govern-

ments will have special responsibility to take action or to authorise action against

enemy states as a result of the present war." (U.N.C.I.O. Doc. n jo, III/I2, p. 3^.)
4 In the conflict between the United States, Great Britain and France on the one hand

and the Soviet Union on the other, which had arisen as the result of the imposition

by the Soviet Government of restrictions on transport and communications between

the western zones of occupation in Germany and Berlin, brought before the Security
Council by a letter of the three first mentioned powers to the Secretary-General
dated September 29, 1948 (cf. supra, p. 443), the delegate of the Soviet Union,
at the 36151 meeting of the Security Council, denied the jurisdiction of the Security
Council referring to Article 107. This denial of the Council's jurisdiction was

based on an interpretation of Article 107 according to which this provision referred

to any action having any relation whatever to an ex-enemy state, even if such action

constituted a conflict between two Member states and as such a threat to the peace.
The representative of the Soviet Union declared :

'

There can be no question that

the situation in Berlin is not closely bound up with the question of Germany as a

whole and that any separation of the question of the situation in Berlin from the

problem of Germany as a whole would be completely artificial and would merely
lead to erroneous and unpractical decision. To refer the Berlin question to the

Security Council would be a direct violation of Article 107 of the United Nations

Charter. According to Article 107 of the United Nations Charter, the Berlin

question, forming as it does a part of the question of Germany as a whole, belongs
to the competence of those Governments which are responsible for the occupation
of Germany, and consequently, it is not a matter which can be considered by the

Security Council. In fact, as regards Germany in general and in ( ?)Berlin in

particular, there exists a whole series of important international agreements and

treaties signed by the four Powers. ... in view of the special international agree-
ments and treaties signed by the great Powers, the whole problem of Germany,

including the Berlin question, is a matter to be settled by the Governments which

bear the responsibility' for the occupation of Germany; this problem cannot,

therefore, be allowed to come up for consideration before any other body than

that denned in the international agreements under which are the signatures
of the

great Powers. That, in short, is the principle proclaimed in Article 107 of the

United Nations Charter, which makes it clear that the responsibility
for conditions

in the territories of enemy countries controlled by allied Governments devolves
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Action against former enemy states may be taken not only under

Article 107, but also under Article 53 which provides:

i. The Security Council shall, where appropriate, utilise

such [as referred to in Article 52] regional arrangements or

on those same Governments. It follows, therefore, that all questions arising in

connection with such control, including the question of the situation in Berlin, have

to be decided through direct negotiations between the Governments responsible
under the above international agreements for the state of things in Germany as a

whole and in any of its parts or sectors, and particularly, of course, in Berlin, its

capital.' The delegate of the United States, in order to justify the competence of

the Security Council,.made the following statements:
'

Article 107 of the Charter

was not designed to prevent any disputes among the victorious Powers from coining
to the Security Council, but to prevent interference by the former enemy States in

any action taken by the victorious Powers within the agreed realm of their re-

sponsibility. In other words, Article 167, while precluding appeals to United

Nations organs by defeated enemy States concerning action taken against them

during the period of military occupation by the responsible allied Powers, does

not prevent one of the allied Powers from bringing its differences with other allied

Powers to the attention of United Nations organs for consideration according to

the provisions of Chapters IV, VI or VII of the Charter; much less would it

preclude consideration by the Security Council of action by a Member of the

United Nations constituting a threat to the peace . . . Furthermore, the language
of Article 107 refers to action in relation to former enemy States; it does not

refer to action by a victorious Power in the territory of former enemy States

against or in relation to another Member of the United Nations. This sense of the

Article is
specifically

evident from the language of Article 53, paragraph i, where

the Charter refers to : "... measures against any enemy State . . . provided for

pursuant to Article 107 . . . ".' After having referred to the discussions of

Article 107 in Committee 3 of Commission III of the San Francisco Conference,

he concluded :

'

Thus it is apparent that there is nothing in the Charter that prevents
the Security Council or the General Assembly from assuming jurisdiction over

matters that involve the enemy States, when necessary to remove a threat to the

peace created by the action of one of the Members of the United Nations against

three other Members.' (Official Records of the Security Council, 3rd year,

No. 113, pp. 10 ff, 19 ff.) The representative of the United Kingdom declared

that the sole object of Article 107 was
'

to leave the hands of the Allied Powers

free as regards any action they might 'think it necessary to take in relation to one

of the enemy States, either in the continuance of actual hostilities or as regards

post-hostility action, such as the occupation of enemy territory, the enforcement

of transfers of territory under a peace treaty, exacting reparations, and so on.

But for a provision of this kind, much of the action which the Allies might legiti-

mately wish to take and might have to take in relation to the enemy States might
have been technically inconsistent with the purposes and principles of the Charter

for instance, the principle of not using force. Further, the hands of the Allies

might have been tied completely as regards their post-hostility dealings with the

enemy States and as regards the eventual peace treaties or arrangements.
'

As to

the terms of Article 107, he stated
'

that the only case that comes under Article 107

is one of action taken these are the words
"

in relation to
"

an enemy State.

The U.S.S.R. action, of which the Western Powers are complaining, has not

however been taken in relation to. Germany. It is essentially action taken in

relation to the Western Powers themselves by cutting off their communications

with a part of Germany where they have the right to be and by attempting to deny

them access to it or to compel their withdrawal. That the locale of this action

is Germany and that the population of Berlin is affected by it does not suffice to
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agencies for enforcement action under its authority. But no

enforcement action shall be taken under regional arrangements
or by regional agencies without the authorisation of the

Security Council, with the exception of measures against any

enemy state, as defined in paragraph 2 of this Article, provided
for pursuant to Article 107 or in regional arrangements
directed against renewal of aggressive policy on the part of any
such state, until such time as the Organisation may, on request
of the Governments concerned, be charged with the responsi-

bility for preventing further aggression by such a state.

2. The term enemy state as used in paragraph i of this

Article applies to any state which during the Second World
War has been an enemy of any signatory of the present Charter.

This Article authorises regional agencies and states under regional

arrangements to act against ex-enemy states 5 as they are authorised to

act by Article 107. In addition to this, it authorises regional agencies
and states under regional arrangements to resort to force against

ex-enemy states for a purpose which is denned by the terms
'

against
renewal of aggressive policy

'

That means : prevent the renewal of

aggressive policy, as well as react against an actual attempt to renew

aggressive policy. This authorisation is not restricted, as the one

established by Article 107, to
*

the Governments having responsibility
for such action.' Any Member of the United Nations party to a

regional arrangement may take enforcement action against renewal of

aggressive policy on the part of a state which during the SecondWorld
War has been an enemy of any signatory of the Charter (Article 53,

paragraph 2) if such action is provided for in the regional arrangement.
The enforcement action under Article $3, paragraph i, need not be

as the enforcement action under Article 107
'

taken or authorised

as a result of that war.' Any enforcement action is permissible if it

is directed against the renewal of aggressive policy on the part of an

enemy state. The question as to whether these circumstances exist

constitute it as action taken in relation to Germany or to bring it under Article 107.

The term used, as I have said, is
"

. . .in relation to" not affecting or

concerning and in the context "... in relation to "is clearly intended to mean

action of which the enemy State is the object and not merely the subject, the

occasion or the locale. TTie object of the U.S.S.R. action in the case of Berlin

is clearly the three Western Powers and their position, and it is inherently in

relation to them and not in relation to Germany that it is being taken' (pp. 28 f.).

In paragraph 2 of the Article the terra
'

enemy state
'

is defined in the same way
as in Article 107. Technically it would have been more correct to refer in

Article 53 to the definition in Article 107 than to define the term twice. With

respect to the concept of
'

enemy state
'

the delegate of the United Kingdom gave
the following explanation : i. Enemy States are those which, on the day of the

signature of the Charter, are still at war with any one of the United Nations.

2 . The present war is to be understood as a series of wars which began on or before

September 3, 1939, and which are still in progress. (U.N.C.I.O. Doc. 109$,

m/3/fo, p. 4.)
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has to be decided by the regional agency or the individual states acting
under a regional arrangement. Such regional arrangement frees the

states from the restriction established by the terms of Article 107:
'

as a result of that war
'

;
unless action against

'

renewal of aggressive

policy on the part of any such ex-enemy state
'

is considered to be

always
'

a result of that war.
'

There seems to be, however, a temporal restriction established by
the statement:

'

until such time as the Organisation may ... be

charged with the responsibility for preventing further aggression by
such state.' But this restriction is deprived of any effect by the

provision that the Organisation shall be charged with the responsibility
for preventing further aggression by the enemy state

'

on the request
of the Governments concerned.

'

Such
'

request
'

must be accepted

by the Organisation. It is an
'

offer
'

made by the
'

Governments

concerned
'

to the United Nations to take over the responsibility
referred to in Article $3, paragraph i. The Members, parties to a

regional arrangement directed against the renewal of aggressive policy
on the part of any enemy state, may maintain the authorisation

established in Article 3, paragraph i, as long as they please. The

Organisation has no power to terminate this authorisation; it may
only accept the offer on the part of the Governments concerned to

take over the responsibility determined in Article $3, paragraph 2.

That means that the Organisation is authorised by the Charter to enter

into a treaty by which some states renounce the power conferred upon
them by Article $3, paragraph i

, in favour of the Organisation. Since

this power is conferred by Article $3, paragraph 2, only on states in

their capacity as parties to a regional arrangement, the
*

Governments

concerned
'

which have to make the
'

request
'

referred to in

Article 3, paragraph i, are all the states parties to the regional

arrangement directed against the renewal of aggressive policy. If a

state is bound by a regional arrangement with respect to measures

against enemy states, it is not free to request the Organisation to take

over the function determined by the regional arrangement. The
'

request
'

must be made on the basis of an agreement of the states,

parties to the regional arrangement, unless the regional arrangement

provides for another possibility.
If the regional arrangement expires,

the authorisation of Article $3, paragraph i, relating to the enforce-

ment action against renewal of aggressive policy on the part of enemy
states terminates.

The acceptance of the responsibility referred to in Article $3*

paragraph i
,
on the part of the Organisation has the effect that the

competence of the Organisation to take enforcement action is some-

what increased in relation to the enemy state concerned, as compared
with the competence established by Article 39. Under Article 39,

the Organisation may take enforcement action only in case the

Security Council has determined the existence of a threat to the

peace, breach of the peace, or act of aggression. After having
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accepted the responsibility referred to in Article 53, paragraph i,

the Organisation may take enforcement action
'

for preventing further

aggression
'

by the enemy state, against the aggressive policy of which

the regional arrangement was directed. The formula
'

for preventing
further aggression

'

goes farther than the formula
'

threat to the

peace, breach of the peace, or act of aggression.' Enforcement

action
'

for preventing further aggression
'

is possible even without an

actual threat to the peace.

Article 53, paragraph i, authorises the Organisation to accept the

offer made on the part of Members, parties to a regional arrangement,
to assume the responsibility for preventing further aggression by the

enemy state against which the regional arrangement was directed. No
other offer, especially not an offer only to share this responsibility
with the parties to the regional arrangement, can be accepted. But

the Charter does not determine the organ through which this offer

is to be accepted and the responsibility to be discharged. The general
structure of the Organisation permits the interpretation that this

organ is the Security Council. As to the possibility of a request by
the

'

Governments concerned
'

that the Organisation be charged with

the responsibility for preventing further aggression by the enemy
states, Article 53, paragraph i, differs from Article 107. This

Article does not provide for an analogous transfer of the right to take

action against the enemy states by
'

the Governments having

responsibility for such action,' to the Organisation.
6

6 The Report to the President, pp. 164, states with respect to Article. 107:
'

Like

Paragraph i [of Chapter XII of the Dumbarton Oaks Proposals corresponding to

Article 106 of the Charter], however, it was criticised on the ground that it lacked

precision and clarity, but in this case the five powers did not feel it advisable to

offer or accept any significant change, although they were agreeable to a slight

modification in phraseology.' The text of Chapter XII, paragraph 2, of the

Dumbarton Oaks Proposals (corresponding to Article 107 of the Charter) reads

as follows :

' No provision of the Charter should preclude action taken or authorised

in relation to enemy states as a result of the present war by Governments having

responsibility for such action.
'

There is no essential difference between this text

and that of Article 107 of the Charter. The Report says:
'

There te one fact

about Article 107 which should be noted. While no limitation can be imposed

by the Organisation on action taken for the control of the present enemy, the

Organisation itself is not barred by any language in the Charter from.acting in this

field, so that the responsible governments may, whenever and in whatever degree

they wish, transfer responsibilities of this character to it.' Article 107 does not

confer any power upon the Organisation ;
it only releases the Members and non-

members (with respect to Article 2, paragraph 6) from obligations in relation to

ex-enemy states. At the Hearings (p. 322) the representative of the Department
of State declared that the situation referred to in Article 107,

'

will continue until

this phase of security work is turned over by the Governments concerned to the

Organisation and the Security Council becomes responsible for it.' The Organisa-
tion cannot accept responsibilities transferred to it by a Member or a non-member,

except if the Charter authorises the Organisation to do so. Such authorisation is

given to the Organisation in Article 53 with respect to regional organisations.
Article 107 does not contain such authorisation.
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The fact that the states, parties to a regional arrangement directed

against the renewal of aggressive policy of a definite enemy state, have

made the request referred to in Article $3, paragraph i, and that this

request has been accepted by the Organisation does not establish a

monoply of the Organisation for enforcement action. The authorisa-

tion of Article $3, paragraph i, may still work for the same states

parties to another regional arrangement and directed against another

enemy state or for other states parties to a regional arrangement
directed against the same or another enemy state.

Within the problematic restrictions established by Articles 107

and 3, the Members of the United Nations are not obliged by the

Charter to refrain from the threat or use of force in relation to

ex-enemy states and, consequently, not to settle by peaceful means

their disputes with ex-enemy states. The ex-enemy states have all

the obligations which Article 2, paragraph 6, imposes upon non-

member states, but the Member states have no substantial obligations
in relation to the ex-enemy states. In this respect, the ex-enemy
states are, in principle, outside of the law of the Charter. This

outlawry is permanent; for, according to the wording of Article 107,

it is not terminated by the admission of an ex-enemy state to the

Organisation. The definition of the term
'

enemy state
'

in Article $3 ,

paragraph 2
, applies also to states after they have become Members of

the United Nations. 7 All this was probably not intended and is

7 At the Hearings (p. 303) the question arose as to whether the exception established

by Article 53, paragraph i , would apply in case a former enemy state would become
a Member of the United Nations. The representative of the Department of

State answered this question as follows:
'

Presumably when any one of these

nations becomes a Member of the Organisation, this exception would no longer

apply to it.
' Then a Senator remarked :

'

But it still says that it applies to any
state which has been an enemy.' Whereupon the answer was :

'

That is
right."

Then the Senator stated :

' You cannot change the fact that it has been an enemy.
'

To the renewed question whether the exception would apply to a Member which

has been an enemy, the representative of the State Department answered :

'

Pre-

sumably it would not, because a nation which joined the Organisation would be

on a basis of complete equality with all the other Members of the Organisation.'
The principle of sovereign equality does not prevent the Charter from conferring

rights upon certain Members without conferring these rights upon other Members.
Later the representative declared :

'

I should say that this would mean that with

respect to that particular nation the governments concerned would have agreed to

hand over to the Security Council the function of seeing to it that that nation

did not again become an aggressor.' However, a former enemy state may be

admitted to the Organisation against the vote of a Member which has no permanent
seat in the Security Council, and the decision of the General Assembly by-

which a

state is admitted to membership does not confer upon the Security Council or any
other organ of the United Nations any function which is not conferred upon it

by the
'

present Charter.'

The British Commentary on the Charter, p. 9, contains the following state-

ment:
'

It might, however, be assumed that ifany such state [enemy state] were to

be admitted to the Organisation, the necessity for making special arrangements to

prevent aggression on its part would disappear, since it could only be admitted if
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politically hardly justifiable ; but the text of the Charter does not

correspond to the probably more reasonable intention of its authors. 8

The outlawry of former enemy states has some exceptions, in so

far as the Charter confers certain
rights upon non-member states

without excluding former enemy states. These rights are: to be

exempt from intervention by the Organisation in matters of domestic

jurisdiction, established by Article 2, paragraph 7 ;
the right to bring

before the General Assembly or the Security Council a dispute to which

all the permanent members of the Security Council and two thirds of the members
of the General Assembly were convinced that it qualified under Article 4. On the

other hand it is not to be excluded that such state might be required, in return for

admission, to agree to the continuance of certain conditions.' Legally, such

agreement between the Organisation and the former enemy state is hardly possible
under the Charter Besides, it is not necessary. The provisions of Articles $3
and 107 are, according to the wording of these Articles, applicable to ex-enemy
states also after their admission to the Organisation,

8 Article 3 2 of the General Principles as accepted by the French delegation, provides
that the armed forces made available by a Member to the Security Council under

Article 43 may, when not employed by the Council, be stationed
'

within the

territory or waters of ex-enemy nations under Article 107 of the Charter or under

the terms of the Peace Treaties.' The same Article as accepted by the Soviet

delegation contains a similar provision.
9 The Report of Committee 3 to Commission III on Chapter XII (Dumbarton Oaks

Proposals, corresponding to Chapter XVII of the Charter) (U.N.C.I.O. Doc. 1905,

111/i/ijo, pp. 3 f.) contains the following statement: 'The Greek Delegation

proposed an amendment which would prevent present enemy States from having
recourse to the Security Council or the Assembly, and Committee 2 of Commission III

had decided, by a vote of 340, to refer this amendment to Committee 3,

stating that it approved the amendment in principle in so far as it applied to

Section A of Chapter VIII. After modification of the text, and although the

Delegates who had taken the floor had expressed their agreement on the principle
of the proposal, the Committee rejected, by a vote of 17-5, the insertion of the

Greek amendment into the Charter. However, on the proposal of the United

States Delegate, the Committee voted unanimously to insert the following text

into the report :

"
It is understood that the enemy states in this war shall not have

the right of recourse to the Security Council or the General Assembly before the

Security Council grants them this right." This resolution of Committee HI/3
has no basis in the text of the Charter. The Charter in Article 1 1, paragraph 2,

Article 3j, paragraph 2, Articles 32 and 50 confers upon states which are not

Members of the United Nations rights which imply recourse to the Organisation.
These Articles do not differentiate between states which during the Second World

War have been enemies of any signatory to the Charter and other states not Members

of the United Nations. The resolution of Committee HI/I has not the character of an

authentic interpretation of the Charter. The Report to the President, p. 164,

contains the following statement relating to the Greek amendment :

' The Committee

rejected this amendment believing that its intent was adequately covered in other

places of the Charter and that the right of recourse should not be emphasised.'
The only places in the Charter where the intent of the Greek amendment could be

covered are Articles 53 and 107. Their wordings refer only to actions directed

against enemy states, not to. acts of these states, and especially not to acts by which

these states might have recourse to the General Assembly or the Security Council.

But, as pointed out, Articles 107 and $3 restrict the competence of these organs
in case former enemy states have recourse to them.
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the enemy state is a party, established by Article 1 1, paragraph 2, and
Article 3$, paragraph 2

;
the right to be invited to participate in the

discussion of a dispute to which the enemy state is a party when the

dispute is under consideration by the Security Council, established by
Article 32 ;

and the right to consult the Security Council in case the

enemy state finds itself confronted with special economic problems

arising from the carrying out of preventive or enforcement measures

taken by the Security Council against any other state, established by
Article 0. The provisions of Articles 107 and $3 have not the effect

of excluding former enemy states from the exercise of these rights.
But if such a state brings a dispute with a Member state before the

Security Council or the General Assembly, the competence of these

organs is restricted by Articles 107 and 3, in so far as they are not

permitted to invalidate or preclude, by their decisions, action taken

under Article 107 or to react against an enforcement action taken

under Article 53, paragraph i.*

As to the right of collective self-defence, the situation of former

enemy states is doubtful. It may be argued that if the action against
a fbrmer enemy state has the character of an armed attack, Article 5 1

applies, which provides that
'

nothing in the present Charter shall

impair
'

this right. Hence, Members are authorised to assist a former

enemy state in its defence against an armed attack, even if the attack is

covered by Article 107 or 53, and therefore to conclude defence

treaties with former enemy states; provided that Article i applies
to attacks against non-members. If this interpretation is accepted,
Articles 107 and 53 are restricted by Article $ i . However, Article 107,

too, provides :

'

Nothing in the present Charter shall invalidate or

preclude action . . .' Hence, the interpretation is not excluded

that the right to take action against a former enemy state under

Article 107 restricts the right to assist such state against an armed

attack covered by Article 107. The wording of Article $3 does not

exclude the right to defend a former enemy state against an action

taken under Article 53, if this action has the character of an armed

attack. But regional arrangements for the implementation of

Article $i, concluded with, and consequently in favour of, former

enemy states, are hardly compatible with the spirit of Article 53

which authorises regional arrangements directed against former

enemy states.

For note see facing page.
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CHAPTER 20

AMENDMENTS
i . AMENDMENTS TO THE CHARTER IN THE NARROWER

SENSE OF THE TERM

UNDER general international law amendments to a treaty are to be

made by another treaty entered into by the same contracting parties,
unless the original treaty contains provisions instituting a particular
amendment procedure. The Charter does contain such provisions,

conferring upon certain organs and a qualified majority of the Members
of the United Nations the power to amend the Charter.

There are two different sets of rules concerning amendments.

The first one is Chapter XVIII of the Charter (in the narrower sense)

containing Articles 108 and 109. The second is Chapter V of the

Statute of the International Court of Justice containing Articles 69
and 70 ;

and the Statute forms an integral part of the Charter (in the

wider sense).

Chapter XVIII of the Charter in the narrower sense refers to

amendments to the
'

present Charter.' This term may mean the

Charter in the narrower sense not including the Statute of the

International Court of Justice, or the Charter in a wider sense in-

cluding the Statute. In Chapter XIX, dealing with
*

Ratification and

Signature,' the term
'

present Charter
'

certainly means the Charter

in the wider sense, since the Statute has no special rules concerning
this subject. Since the Statute contains special provisions concerning
its amendments, it is probable that Chapter XVIII of the Charter in

the narrower sense was intended to refer only to amendments of the

Charter not including the Statute. But another interpretation

according to which the term
'

present Charter
'

in Articles 108 And

1 09 has the same meaning as in Articles no and in, namely : the

Charter including the Statute, is not excluded, so that the Statute of

the International Court of Justice may be amended not only by the

procedure stipulated in Articles 69 and 70 of the Statute but also by
the procedures stipulated in Articles 108 and 109 of the Charter in

the narrower sense of the term. It is regrettable that the wording of

Chapter XVIII is not accommodated to the dual meaning of the term in

question.
In Chapter XVIII of the Charter in the narrower sense of the term

two different amendment procedures are provided, an ordinary and an

extraordinary one. The ordinary procedure is stipulated in Article 1 08 :

Amendments to the present Charter shall come into force

for all Members of the United Nations when they have been

adopted by a vote of two thirds of the members of the General

Assembly and ratified in accordance with their respective
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constitutional processes by two-thirds of the Members of the

United Nations, including all the permanent members of the

Security Council.

The extraordinary procedure is stipulated in Article 1 09 :

1 . A General Conference of the Members of the United

Nations for the purpose of reviewing the present Charter may
be held at a date and place to be fixed by a two-thirds vote of

the members of the General Assembly and by a vote of any
seven members of the Security Council. Each Member of

the United Nations shall have one vote in the conference.

2 . Any alteration of the present Charter recommended by
a two-thirds vote of the conference shall take effect when
ratified in accordance with their respective constitutional

processes by two-thirds of the Members of the United Nations

including all the permanent members of the Security Council.

3 . If such a conference has not been held before the tenth

annual session of the General Assembly following the coming
into force of the present Charter, the proposal to call such a

conference shall be placed on the agenda of that session of the

General Assembly, and the conference shall be held if so

decided by a majority vote of the members of the General

Assembly and by a vote of any seven members of the Security
Council.

This Article is the result of an attempt to establish an amendment

procedure different from and easier than that of Article xoS. 1 But

there is hardly any essential difference between the procedure of

Article 1 08 and that of Article 109. The General Conference

referred to in Article 1 09 is composed in the same way as the General

Assembly referred to in Article 108; each Member is represented
and has one vote. The only difference : that the number of repre-
sentatives in the General Assembly is limited to five whereas there is

no such restriction with respect to the representation of the Members
in the General Conference, is of no importance. The text of the

amendment which is the object of the ratifications is to be adopted by
the General Conference in the same way as by the General Assembly,

namely, by a two-thirds vote of the members of the respective bodies.

i In Committee 1/2 (U.N.C.I.O. Doc. 991, I/J/66) the delegate of Belgium stated
'

that in view of the number of anomalies in the Charter, it might be difficult to

secure public support for the Charter without ... a specific provision for revision.'

The specific provision for revision is laid down in Article 109, providing for a

general conference for the purpose of reviewing the Charter. The delegate of

the Soviet Union declared in Committee 1/2 (U.N.C.I.O. Doc. 1052, 1/2/71)
'

that his delegation was opposed to facilitating
the convocation of such a conference

for which there might be no need in the future.
' He explained the attitude of his

delegation by
'

the desire expressed by many delegations to use such a conference

to destroy the veto power. He believed that such a conference would also be

used to threaten the unanimity of the major powers.
'

K.
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In contradistinction to decisions of the General Assembly on important
matters made under Article 18, paragraph 2, the decision made under

Article 1 08 does not require a two-thirds majority of the members
*

present and voting,' but of all the members of the Assembly. The
same principle applies to the decision made by the General Conference

under Article 109, paragraph 2. That the Conference, according
to Article 109, paragraph 2, has to

' recommend ' '

alterations
'

of

the Charter whereas the Assembly, according to Article 108, has to
*

adopt
' '

amendments,' makes no legal difference in the function of

the two bodies. The alterations recommended by the General

Conference come into force under the same conditions as the amend-

ments adopted by the General Assembly, namely, by ratification on
the part of two-thirds of the Members of the United Nations including
all the permanent members of the Security Council . The amendment,
whether adopted by the General Assembly under Article 108 or

recommended by the General Conference under Article 109, para-

graph 2
,
after being ratified by two-thirds of the Members comes into

force for all Members, also for those which through their representa-
tives voted against the amendment in the Assembly or the Conference,
or did not ratify it.

*

There is no reason to believe that a two-thirds majority of the

Members can be reached more easily in the General Conference than

in the General Assembly. If such a two-thirds majority of the Mem-
bers is possible at all, the ordinary procedure of Article 108 will

sooner reach its aim than the extraordinary procedure of Article 109.

For the General Assembly is an established body, whereas the General

Conference must first be convoked, which under Article 109, para-

graph i, is possible only on the basis of a two-thirds vote of the

members of the General Assembly and a vote of any seven members
of the Security Council, or, in the case referred to in Article 109,

paragraph 3 ,
on the basis of a majority vote of the members of the

General Assembly and a vote of any seven members of the Security
Council. This disadvantage is not completely compensated by the

fact that no permanent member of the Security Council can prevent
the convocation of the General Conference under Article 109,

2 The Covenant of the League of Nations provided in Article 26:

1. Amendments to this Covenant will take effect when ratified by the

Members of the League whose Representatives compose the Council and

by a majority of the Members of the League whose Representatives compose
the Assembly.

2. No such amendments shall bind any Member of the League which

signifies its dissent therefrom, but in that case it shall cease to be a Member
of the League.

Although the Charter does not contain a similar provision, Commission I of

the San Francisco Conference adopted an interpretation according to which a

Member has the right of withdrawal from the Organisation in case an amendment
comes into force

'

in which it has not concurred and which it finds itself unable to

accept.' (U.N.C.I.O. Doc. 1178, 1/2/76 (2), p. 6.) Cf. supra, pp. 122 ff.
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paragraph i, or under Article 109, paragraph 3. The purpose of the

latter provisions is to guarantee that the question of
calling a General

Conference shall be at least discussed in the General Assembly after

a certain period of time during which the Charter has been in force. *

The calling of a General Conference under Article 109, just as the

admission of a new Member under Article 4 or the expulsion of a

Member under Article 6, is within the common competence of the

General Assembly and the Security Council. But the co-operation of

the two bodies is regulated in Article 109 in a way different from
that in Articles 4 and 6. Whereas under the two last-mentioned

Articles the General Assembly is authorised to take the measure

concerned
*

upon the recommendation of the Security Council,
1

under Article 109
'

a two-thirds [or
'

a majority ']
vote of the members

of the General Assembly
'

and
'

a vote of any seven members of the

Security Council
'

is necessary for the convocation of a General

Conference. In the procedure determined by Article 4 and by
Article 6 the decision of the Security Council must precede the

decision of the General Assembly, and the Assembly can admit a new
Member or expel a Member only after the Council has

'

recommended
'

such action to the Assembly. Under Article 109, the General

Asse.mbly may proceed independently from the Security Council,
and the Security Council independently from the General Assembly.

It is difficult to understand why Article 109, paragraph 3 pre-
scribes that the proposal to call the General Conference shall be

placed on the agenda of a certain session of the General Assembly,
but not on the agenda of a session of the Security Council. The
decisions of the latter is as essential for the convocation of the General

Conference as that of the former. The Security Council may or may
not place the proposal on its agenda. It is not bound to do so even

when the General Assembly has adopted a decision that the General

Conference shall be called. But the Assembly may discuss the

proposal without reaching a decision by which the proposal is adopted.

3 The Report of the Rapporteur of Committee 1/2 on Chapter XI (Dumbarton Oaks

Proposals) (U.N.C.I.O. Doc. 1154, 1/2/73 ( 2 )i P- 4) contains the following
statements :

' The members of the Committee favouring a specific time limit for

the calling of the conference felt that if the Organisation were to endure, it should

be scrutinized after a number of years and modified, if necessary, in the
light

of its

experience and the situation then prevailing. It was emphasized that provision
for a special conference did not mean that the Organisation established now would

be temporary but, on the contrary, that in order to be an effective and lasting

mechanism it should be inspected and revised in those parts which had not proved
efficient.

' With respect to the question as to how the item of calling the Con-

ference should be placed on the agenda of the General Assembly, the Report
states :

'

It was explained that the Secretary-General would place the item on the

agenda and the Assembly would act in accordance with the procedures prescribed

in the Charter.'
'

It was pointed out, however, that a special provision was not

needed for an item to be placed on the agenda, since any member state has the

right at any time to have such a subject included
'

(p. 6).
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Hence the value of the provision that the proposal shall be placed on

the agenda of a session of the Assembly is doubtful. Article 109,

paragraph 3 speaks of a
'

proposal
'

to call a conference, but it does

not specify whose proposal it shall be and by whom the proposal
shall be placed on the agenda of a session of the General Assembly.
Such a provision is necessary since the placing on the agenda is,

according to the wording of paragraph 3, obligatory. In this respect,
Rules 1 1 and 1 2 of the Rules of Procedure of the General Assembly

may apply, which provide that
'

the provisional agenda for a regular
session shall be drawn up by the Secretary-General,

'

and that the

provisional agenda of a regular session shall include inter alia
'

all

items which the Secretary-General deems it necessary to put
before the General Assembly.' Hence the Secretary-General

is obliged under Article 109, paragraph 3 of the Charter to

place on the provisional agenda of the tenth annual session of the

General Assembly the proposal to call a General Conference, provided
such a general conference has not been held previously.

The condition on which the proposal to call a General Conference

shall be placed on the agenda of a session of the General Assembly is

not adequately formulated ;

'

If such a conference has not been held

before the tenth annual session of the General Assembly following the

.coming into force of the present Charter.' The intention probably
was that the review of the Charter should be discussed when the

Charter has been ten years in force without having been amended.

If the problem of reviewing the Charter has been discussed in the

Security Council and the General Assembly in conformity with

Article 1 08, with the result that an amendment has come into force

'before the tenth annual session of the General Assembly following
the coming into force of the present Charter

'

(that is June 26, 1946),
there is no reason for compulsorily placing the proposal to call a

General Conference on the agenda of the General Assembly. The

obligatory initiation of this procedure is not justified in case no

General Conference was held; it is justified only in case no review

of the Charter or no amendment has taken place within a certain

period of time.

If there is a two-thirds majority in the General Assembly for a

certain amendment, but if the ratifications required by Article 108

cannot be obtained, it is useless to resort to the procedure of

Article 109, since the two-thirds majority in the General Conference

is equivalent to that in the General Assembly and Article 1 09 requires

exactly the same ratifications as Article io8. 4

4 The original idea was to establish another voting procedure in the General

.Conference than that provided in Article 1 08 for the General Assembly, and another

ratification procedure than that provided in the same Article. The delegate of

Australia declared in Committee
1/2 (U.N.C.I.O. Doc. ion, 1/2/6?)

'

that the
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Although the decision by which the General Assembly adopts,
under Article 108, an amendment, and the decision by which it fixes,

under Article 109, paragraph i, the date when and the place where
the General Conference shall be held, are not among the important

questions enumerated in Article 18, paragraph 2, they must be

rendered by a two-thirds majority, not of
'

the members present and

voting.' but of
'

the members of the General Assembly.' Con-

sequently, Rule 60 of the Rules of Procedure according to which a

majority of the members of the General Assembly shall constitute a

quorum, cannot apply to decisions under Articles 108 and 109,

paragraph i . In contradistinction to decisions made under Article 1 8,

paragraph 3, by a majority of the members present and voting, a

resolution by which the General Assembly, under Article 109,

paragraph 3 ,
decides that a General Conference shall be held, requires

a majority of all the members. Whether in this case Rule 60 of the

Rules of Procedure applies, is doubtful.

Although the decision by which the Security Council under

Article 109, paragraph i
,
fixes the date when and the place where the

General Conference shall take place and the decision by which it

adopts under Article 109, paragraph 3, the proposal that a General

Conference shall be held, have not a procedural character, they may
be adopted by a vote of any seven members of the Council. It is

difficult to understand why under paragraph i of Article 109 the

General Assembly and the Security Council are authorised only to

voting procedure at the Special Conference and for the ratification of amendments

proposed by the Conference should be left to the good sense and widsom of the

members of that Conference. He stated his belief that this matter was more

important than that of the veto on conciliation or on enforcement by the Security
Council, If the veto is applied to the process of ratification, he contended, it will

be necessary to examine the possibilities of the right of withdrawal from the

Organisation. The Report of the Rapporteur of Committee I/
2 on Chapter XI

(Dumbarton Oaks Proposals) (U.N.C.I.O. Doc. 1154, 1/2/73 (*) P- 8 ) contains

the following statement :

' The discussions of the Sub-committee and the Committee

on the method of ratification of amendments proposed by the special conference

centered on the contention of those delegates who opposed the sponsoring govern-
ments that this matter should be left to the Conference itself to decide. It was

argued by the delegates that the provision in the Charter for voting procedure in the

Security Council would render ratification of the Charter by the parliaments of

their countries difficult and even questionable, but that ratification would be

facilitated if assurance were given that a special conference to revise the Charter

could itself decide on the method of ratification of such amendments as it might

suggest. If such an arrangement were not possible, then it might be necessary to

provide for withdrawal from the Organisation. In answer to this position,

representatives of the sponsoring governments declared that these powers could

not enter upon the great responsibilities and obligations of membership which

they were prepared to accept if forced to take the risk that these responsibilities

might be increased without their consent.' As soon as it became impossible to

establish for the extraordinary amendments another voting and ratification procedure
than that established for ordinary amendments, the former lost their specific

meaning.
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decide when and where a General Conference shall be held, under

paragraph 3 only whether a General Conference shall be held.

It should be noted that the Charter contains no provision

concerning the convocation of the first meeting of the General

Conference and its organisation and procedure. The General

Assembly and the Security Council are only authorised to decide,

under Article 109, paragraph i, where and when, under Article 109,

paragraph 3, whether a General Conference shall be held, but not

by whom its first meeting shall be summoned and who shall preside
over it. Neither is the General Conference authorised to adopt its

own rules of procedure.

Since, in order to bring the amendment into force, the two
thirds of the Members of the United Nations which have to ratify

the amendment must include all permanent members of the Security

Council, no amendment is possible against the veto of one of these

permanent members. 8
By non-ratifying an amendment adopted by

the General Assembly or recommended by the General Conference,

any permanent Member of the Security Council can prevent its

coming into force even if all the other Members of the United Nations

have ratified it.

The Charter does not prescribe a certain period of time within

which an amendment adopted by the General Assembly or recom-

mended by the General Conference must be ratified and that non-ratifica-

tion within this period is equivalent to refusal of ratification. Lack

of such provision might have undesirable consequences. The fact that

an amendment duly accepted by the Assembly or Conference fails to

secure the necessary ratifications is considered to be a legitimate
reason for withdrawal from the Organisation.

6 But when is a state

entitled to assume that an amendment has failed to secure the

necessary ratifications ?

The Charter expressly prescribes that the ratifications of amend-

ments shall be in accordance with the respective constitutional

processes (Articles 108, 109, paragraph 2). Hence the same problem
arises as the one discussed in connection with Article no, paragraph i ,

concerning the ratification of the Charter: Who is competent to

5 The Report on the Conference held at San Francisco, April T.$]une 26, 1945, by
die Chairman of the New Zealand Delegation (Department of External Affairs,

Wellington, 1945, Publ. No. 1 1) contains the following statement (p. 39):
' The

unreason of maintaining for ever the dead hand of the five Powers on amendment

was particularly apparent when one considered the changes which inevitably took

place in the Power relations of States. Who could say if all five Powers would

be truly Great Powers in ten years' time ? Were they all truly Great Powers

eve now ? If the Conference could not agree that the desire of three or even

four Great Powers sufficed to bring into effect amendments agreed to at the special

Confr tnce and ratified by a sufficient number of other Powers, would it not be

possible to leave the whole question of ratification open to be decided by the

Confer --.nee when it met? ' ' Cf. svpra, p. 124.



Amendments 823

decide the question as to whether the concrete ratification of an
amendment is in accordance with the constitution of the ratifying
state ? As far as the ratification of the Charter is concerned, a

possible answer to this question is furnished by the provision of
Article no, paragraph 2 that the ratification shall be deposited
with the Government of the United States and that this Govern-
ment shall notify all the signatory states and the Secretary-
General of each deposit. But there is no analogous provision relating
to the ratifications of amendments. The Members of the United
Nations which have ratified an amendment are not obliged to deposit
the ratification with the Government of the United States or with any
other organ of the Organisation. How shall the Organisation be

informed of the fact that a Member has ratified an amendment ?

Who is competent to declare in an authentic way that an amendment
has obtained the necessary ratifications and hence has come into force ?

This question has the same importance as the question whether the

Charter has received the necessary ratifications. It is possible and

probable that the Secretary-General will invite the Members to

deposit the ratifications of amendments with the Secretariat in order

to ascertain whether the amendment has come into force under

Articles 108 or 109. However, in so doing the Secretary-General
will not exercise a function expressly conferred upon him by the

Charter. Therefore he has certainly not the authority to decide

for himself whether the ratification of the amendment was con-

stitutional or not. Since no other organ of the United Nations is

directly or indirectly authorised to make such a decision, only the

government of the
ratifying state is competent in this respect. Hence

the express prescription of the constitutionality of amendment
ratifications has no specific effect.

2. AMENDMENTS TO THE STATUTE OF THE INTERNATIONAL

COURT OF JUSTICE

Relating to amendments to the Statute of the International Court of

Justice, Article 69 of the Statute stipulates:

Amendments to the present Statute shall be affected by the

same procedure as is provided by the Charter of the United

Nations for amendments to that Charter, subject however to

any provisions which the General Assembly upon recommenda-

tion of the Security Council may adopt concerning the

participation of states which are parties to the present Statute

but are not Members of the United Nations.

Article 70 runs as follows:

The Court shall have power to propose such amendment

to the present Statute as it may deem necessary, through
written communications to the Secretary-General, for con-

sideration in conformity with the provisions of Article 69.
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The wording of Article 69
'

by the same procedure as is provided by
the Charter of the United Nations for amendments to that Charter

'

is not very clear since the Charter provides two different procedures,
an ordinary and an extraordinary. Are both applicable in amending
the Statute or is only one, and if only one, which one ? Any answer

is possible ;
but the intended meaning of the words

'

the same

procedure
'

in Article 69 is probably: the procedure of Article 108

of the Charter.

This procedure if applied to amendments to the Statute is modified

in two points. First, not only Members of the United Nations but

also states which, according to Article 93 of the Charter, are parties
to the Statute but not Members of the United Nations, may participate
in the amendment procedure. It is

significant
that participation of

these states is not obligatory. The General Assembly, upon recom-

mendation of the Security Council, may or may not adopt

provisions concerning the participation of states which are parties
to the Statute but not Members of the United Nations, and these

provisions may or may not place the non-members on an equal footing
with Members. In case non-member states parties to the Statute are

not admitted to the amendment procedure, the question arises as to

whether they are bound by the amendment. The answer to this

question depends upon the conditions on which the state has become
a party to the Statute, which conditions have to be determined

according to Article 93, paragraph 2 of the Charter by the General

Assembly upon recommendation of the Security Council, and

accepted by the state concerned. Switzerland became a party to

the Statute on the condition that it accepted the provisions of the

Statute (Resolution of the General Assembly of December n, 1946,
clause a). Switzerland in accepting this condition recognised the

provision of Article 69 of the Statute concerning amendments and,

consequently, is bound by any amendment, whether it does or does

not participate in the amendment procedure.
7

The second modification of the procedure of Article 108 as

applied to amendments to the Statute concerns the power of the Court

to propose amendments according to Article 70 of the Statute.

7 After Switzerland became a party to the Statute, the representative of Belgium, in

a letter dated August 12, 1948 (Doc. 5/969), called the attention of the Security
Council to the recommendations to be made under Article 4, paragraph 3

(participation in the election of the members of the Court), and Article 69

(participation in the amendment procedure). He stated, however, that
'

circumstances do not necessitate an examination at this time of the recommenda-
tions mentioned in Article 69.' Consequently he submitted to the Security

Council, and the Council adopted, only the text of a resolution concerning the

conditions under which a state, a party to the Statute, but not a Member of the

United Nations, may participate in the elections of the members of the Court.

Cf. supra, p. ri6.



CHAPTER 21

THE ASSURANCE OF THE INTEGRITY AND INDEPENDENCE OF
TRIESTE AND THE GOVERNMENT OF THIS COMMUNITY
AS FUNCTIONS OF THE UNITED NATIONS

i. THE FUNCTIONS CONFERRED UPON THE UNITED NATIONS BY

THE PEACE TREATY WITH ITALY

As pointed out in a previous connection,
l functions not conferred

upon the Organisation by the Charter may be conferred upon it by
treaties concluded by the United Nations.

The Peace Treaty concluded by the Allied and Associated Powers
and Italy stipulates in Article 2 1

, paragraph 3, that the Free Territory
of Trieste, constituted by this Treaty,

'

shall be governed in

accordance with an instrument for a provisional regime drafted by
the Council of Foreign Ministers and approved by the Security Council.

This Instrument shall remain in force until such date as the Security
Council shall fix for the coming into force of the Permanent Statute

which shall have been approved by it. The Free Territory shall

thenceforth be governed by the provisions of such Permanent Statute.

The texts of the Permanent Statute and of the Instrument for the

Provisional Regime are contained in Annexes VI and VII.' The
Annexes form

integral parts of the Peace Treaty (Article 84). The

provisions of Annexes VI and VII confer important functions upon the

Security Council of the United Nations. There is a third Annex

(VIII), the Instrument for the Free Port of Trieste, which likewise

contains a provisio'n conferring functions upon the Security Council

{approval of amendments to this Instrument). The Peace Treaty itself

(not comprising the Annexes) does not provide for approval by the

Security Council of Annex VIII, but Article 34 of the Permanent

Statute of the Free Territory (Annex VI) stipulates that the Instrument

for the Free Port of Trieste (Annex VIII) shall be approved by the

Security Council.

If a treaty provides for approval of some of its provisions by a third

party, these provisions can come into force only after they have been

approved by the third party. Such approval by a third party amounts

to accession, not to the treaty as a whole, but to parts of it. Accord-

ing to Article 90 the Peace Treaty with Italy
'

shall come into force

immediately upon the deposit of ratifications by the Union of Soviet

Socialist Republics, by the United Kingdom of Great Britain and

Northern Ireland, by the United States of America, and by France.' 1

1 Cf. supra, p. 330.
2 Article 90 of the Treaty, which in its preamble is presented as a treaty of peace,

provides that it shall be ratified by the Allied and Associated Powers and also by
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But Annex VII, the Instrument for the Provisional Regime of the

Free Territory of Trieste, can come into force only after the deposit
of the ratifications by the above-mentioned four Powers and the

approval by the Security Council, provided for by Article 21 of the

Treaty. The same is true with respect to Annex VI, the Permanent

Statute of the Free Territory of Trieste. But the latter can come into

force according to Article 2 1 of the Treaty only after the Instru-

ment for the Provisional Regime has ceased to be in force . Annex VIII ,

the Instrument for the Free Port of Trieste, can come into force

only after the Permanent Statute has come into force, since it can

come into force only after its approval by the Security Council, and

the Security Council can approve it only on the basis of the Permanent

Statute.

The provision of Article 21 of the Treaty that the Permanent

Statute shall come into force after the Instrument for the Provisional

Regime had ceased to be in force, seems to be incompatible with the

fact that the Instrument for the Provisional Regime confers important
functions upon the Governor, and the Governor is to be appointed

by the Security Council under Article 1 1
, paragraph i

,
of the Per-

manent Statute. This presupposes that the Permanent Statute comes
into force before the Provisional Regime is established, for this

Regime cannot function without the Governor. This is in direct

opposition to Article 21 of the Treaty. Now, Article 2 of the

Instrument for the Provisional Regime stipulates :

' The Governor
and the Provisional Council of Government shall exercise their

functions in the manner laid down in the provisions of the Permanent

Statute, as and when these provisions prove to be applicable and in so

far as they are not superseded by the present Instrument. Likewise,

all other provisions of the Permanent Statute shall be applicable during
the period of the Provisional Regime as and when these provisions

prove to be applicable and in so far as they are not superseded by the

present Instrument.
'

That means that all provisions of the Permanent

Statute shall be applicable during the period of the Provisional Regime
as and when these provisions prove to be applicable and in so far as they
are not superseded by the Instrument for the Provisional Regime.
However, how can the provisions of the Permanent Statute

'

prove to

be applicable
'

during the period of the Provisional Regime if the

Permanent Statute according to Article 21 of the Treaty comes
into force only after this Regime has ceased to exist ? How can the

Instrument for the Provisional Regime
'

supersede
'

provisions of the

Permanent Statute if the latter is preceded by the former ? It is the

Italy. But the Treaty shall come into force immediately upon the deposit of

ratifications by the Soviet Union, the United Kingdom, the United States, and

France. With respect to each Allied or Associated Power whose instrument of

ratification is thereafter deposited, the Treaty shall come into force upon the date

of deposit. That means that the Peace Treaty could come into force in relation to

Italy without ratification by that state. If so, why was ratification by Italy required ?
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previous law that may be
'

superseded
'

by the subsequent law, not
vice versa. In order to make sense, Article 2 of the Instrument of the

Provisional Regime must be interpreted to mean: the provisions of

the Permanent Statute which are compatible with the provisions of

the Instrument for the Provisional Regime shall come into force

together with the latter. Hence, the date to be fixed, according to

Article 2 1 of the Peace Treaty, by the Security Council for the coming
into force of the Permanent Statute, must be interpreted to refer only
to those provisions of this Statute which are not compatible with the

provisions ofthe Instrument. Only if this interpretation of Article 2 i
,

though hardly in conformity with its wording, is accepted, can the

provision of Article 1 1 of the Permanent Statute, concerning the

appointment of the Governor, be applied by the Security Council

prior to the date fixed for the coming into force of the Statute, and

a Governor appointed immediately after the approval of the Instrument

for the Provisional Regime: which approval must be combined

with the approval of the Permanent Statute, in order to comply
with the provision of Article 2 1 that the provisions of the Permanent

Statute shall have been approved by the Security Council before being

applied. If this interpretation is accepted, then also the approval by
the Security Council of the Instrument for the Free Port of Trieste is

possible before the coming into force of the Permanent Statute. 3

If a treaty provides for approval of parts of it by a third party,

this provision implies if nothing to the contrary is stipulated that

neither changes nor ablishment of these parts are possible without the

consent of the -third party. As to the Instrument for the Provisional

Regime, the Peace Treaty only stipulates that it shall cease to be valid

when the Permanent Statute comes into force. The Treaty does not

contain a provision concerning amendments to this Instrument. They
can be made only in the way in which amendments to the Peace

Treaty are to be made : by the consent of all contracting parties plus

the consent of the Security Council. As to the Permanent Statute,

Article 37 of this Statute provides that amendments can be made only

by the Security Council. As to a complete abolishment of the

Permanent Statute (implying the termination of the legal
status of the

Free Territory of Trieste as established by the Peace Treaty), two

interpretations are possible. If the abolishment of the Statute is

As a matter offact, the Security Council approved at its 9 1 st meeting, on January i o,

1947, all three annexes by one and the same resolution, even before the Peace

Treaty with Italy was in force. (Official Records of the Security Council, and

Year, No. 3, p. 61.) Cf. infra, p. 835. At the 1431^ meeting, the question of

the appointment of the Governor of the Free Territory was discussed. The

representative of Australia stated among other things that it seemed clear that :

(i) it was not necessary for the Permanent Statute to come into force before the

appointment of the Governor ;
and (j) it was necessary for the Instrument for the

Provisional Regime to come into force before the Governor wts formally appointed.

(Official Records of the Security Council, Jnd Year, No. 48, p. 1048.)
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considered to be an act of amendment, only the Security Council is

competent to perform such act. If abolishment of the Statute is not.

considered to be an act of amendment, the principles of general
international law apply.

The Instrument for the Free Port of Trieste provides in Article 2$
that amendments to this. Instrument can come into force only if

approved by the Security Council and on the date determined by it.

The Free Territory of Trieste, if constituted in accordance with

the Peace Treaty, will have a population living
on a definite territory

(Article 2 2 of the Peace Treaty) under a government which, according
to the provisions of that treaty, will be

'

independent.' To guarantee
the independence of the community called Free Territory of Trieste

(and its integrity),
is a function conferred upon the United Nations

(Article 21 of the Peace Treaty, Article 2 of Annex VI). According
to the Permanent Statute (Annex VI), the organs of government shall

be a Governor, a Council of Government, a Popular Assembly elected

by the people, and a Judiciary (Article 9). The Governor shall be

appointed by the Security Council of the United Nations after con-

sultation with the governments of Yugoslavia and Italy (Article 11).

He shall exercise the functions conferred upon him in his capacity as
'

representative of the Security Council
'

(Article 17). He is bound

by the instructions given to him by the Security Council (Article 2)
and responsible only to this body which has the power to suspend or

to dismiss him from his office (Articles 1 1 and 17). It is the Security
Council which, through its representative, the Governor, exercises

the functions conferred upon the latter. Hence the Security Council

is to be considered as an organ of the government of the Free Territory
of Trieste.

The Permanent Statute confers highly important powers upon the

Governor, and that means upon the Security Council, such as: to

prevent the entry into force of provisions of the Constitution proposed

by the Constituent Assembly, or any subsequent amendment thereto,

in contradiction to the Statute (Article 10); to be present at all

meetings of the Council of Government and to express his views on all

questions affecting his responsibilities (Article 13); to appoint
the Judiciary and to investigate, at the request of the Popular Assembly,

any charge brought against a member of the Judiciary which, if proved,
would warrant that member's suspension or removal (Article 16);

to supervise the observance of the Statute, including the protection
of the basic human

rights of the inhabitants, and to ensure that public
order and security are maintained by the government of the Territory
in accordance with the Statute, the constitution and the laws of the

Territory (Article 17); to initiate
legislation

in matters which in his

view affect the responsibilities of the Security Council; to return,

with his comments and recommendations, to the Popular Assembly

any legislation which in his opinion is in contradiction to the Statute
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(Article 19); to require the Council of Government to suspend
certain administrative measures and, should the Council ofGovernment

object, to suspend these measures; to propose to the Council of

Government the adoption of certain administrative measures

(Article 20); to order directly and require the execution of certain

measures in case of emergency and, in such circumstances, to assume

control of the security services (Article 22); to exercise the power of

pardon and reprieve (Article 23) ;
to ensure that the foreign relations

of the Territory shall be conducted in conformity with the Statute,

the constitution and laws of the Territory, and to this end, to prevent
the entry into force of treaties affecting foreign relations which in

his judgment conflict with the Statute, constitution or laws of

the Territory ;
to

sign, together with a representative of the Council

of Government, treaties, exequaturs and consular commissions

(Article 24).

There are functions of government conferred by the Permanent

Statute directly upon the Security Council, to be exercised by deci-

sions of that body. It has already been mentioned that the Security
Council has the power to appoint, suspend or dismiss the Governor.

If the Governor prevents the entry into force of a provision of the

constitution proposed by the Constituant Assembly or any subsequent
amendment thereto, and if the Assembly does not accept his views

and recommendations, he has to refer the matter to the Security
Council which has the power of final decision (Article i o) ;

if the

Governor has returned to the Assembly an act of
legislation

and the

Assembly makes manifest its refusal to withdraw this legislation or to

amend it in conformity with his comments or recommendations, the

Governor shall, unless he is prepared to withdraw his comments or

recommendations, report the matter to the Security Council which

has the power of final decision (Article 19); if the Governor

suspends administrative measures of the Council of Government,
both may refer the question to the Security Council for decision;

if the Governor proposes to the Council of Government the

adoption of administrative measures and the Council does not

accept such proposals, the Governor may refer the matter to the

Security Council for decision (Article 20); the Popular Assembly

may petition the Security Council concerning any exercise by the

Governor of his emergency powers (Article 22).

In exercising the powers conferred directly or indirectly upon
the Security Council the United Nations shall perform functions of

government with respect to a community different from the United

Nations itself. But there is a function conferred by the Peace Treaty

upon the United Nations which has not the character of a function

within the government of the Free Territory. It is determined in

Article 2 of the Permanent Statute, which runs as follows

The integrity
and independence of the Free Territory shall
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be assured by the Security Council of the United Nations

Organisation. This responsibility implies that the Council

shall:

(a) ensure the observance of the present Statute and

in particular the protection of the basic human rights of

the inhabitants;

(b) ensure the maintenance of public order and

security in the Free Territory,

The integrity and independence of the Free Territory of Trieste may
be endangered by external aggression or by internal disturbances.

Article 2 may be interpreted to mean that the United Nations is bound
to assure the integrity and independence of the Territory in both

directions. The provisions of clauses a and b it is true refer only
to the case that the integrity and independence are endangered by
internal disturbances; to ensure the observance of the present
Statute and in particular the protection of the basic human rights of

the inhabitants as well as the maintenance of public order and security,
is implied in the governmental function which the Security Council,

through the Governor, has to perform in conformity with Articles

17 and 22 of the Statute. But, according to the wording of Article 2,

the fulfilment of the functions determined in clauses a and b is

'

implied
'

in the responsibiilty of the Security Council to assure the

integrity and independence of the territory. Hence, to protect the

integrity and independence against external aggression is not excluded

from this responsibility. It is in the first place against external

aggression that the integrity and independence of a country is to be

protected. Article 10 of the Covenant of the League of Nations

expressly stipulated the obligation of the Members '

to respect and

preserve as against external aggression the territorial integrity and

existing political independence of all Members of the League.' Be-

sides, it is difficult to understand how the integrity
and independence

of the Free Territory of Trieste can be endangered by non-observance

of the provisions concerning the basic human rights of the inhabitants.

The protection by the United Nations ofthe integrity and independence
of the Free Territory against external aggression is all the more neces-

sary as Article 3 of the Permanent Statute provides :

1 . The Free Territory shall be demilitarised and declared

neutral.

2. No armed forces, except upon direction of the Security

Council, shall be allowed in the Free Territory.

3. No para-military formations, exercises or activities

shall be permitted within the Free Territory.

4. The government of the Free Territory shall not make
or discuss any military arrangements or undertakings with any
state.
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In assuring the integrity and independence of the Free Territory
the Security Council does not act as an organ of the government of
that community, but as the organ of an international organisation
different from it.

*

As to the
legal status of the Free Territory two different inter-

pretations are possible. It may be argued that the community called

Free Territory of Trieste after being constituted in conformity with

the Italian Peace Treaty will have all the elements of a state in the

sense of international law : a population living on a definite territory
under a government the independence of which is guaranteed by the

United Nations, so that it may be considered to be a new state.

According to Article 2 1 , paragraph i of the Peace Treaty,
'

the Free

Territory of Trieste is recognised by the Allied and Associated Powers

and
Italy.'

Such recognition is usually granted to a community as

a state. Abo the above-mentioned demilitarisation and neutralisation

are, as a rule, imposed only upon states. A particularity of the new
state is that its head is not a physical, but a juristic person: the

United Nations represented by the Security Council. The govern-
mental functions conferred upon the United Nations with respect to

the Free Territory are indeed functions usually conferred upon a head

of state.

If, however, the requirement of an independent government is

understood to mean a government not only independent from the

governments of other states in the exercise of its functions, but also

in its establishment, then a community the government of which is

to be established by the governments of other states or by an inter-

national organisation cannot be considered to be a state in the Sense

of international law. It may have the character of an international

personality, but this personality cannot be considered to be sovereign.
If this view is accepted, the Free Territory is, in spite of its

4 Other functions are conferred upon the United Nations by the Peace Treaty with

Italy regarding the Free Territory of Trieste, which are not within the competence
of the Organisation as government of the Territory. According to Article 36

of the Permanent Statute and Article 24 of the Instrument of the Free Port of

Trieste, the Secretary-General may be requested to appoint, in case of a difepute

relating to the interpretation or execution of the Statute or the Instrument, a

third member of an arbitral tribunal, provided that the parties to the dispute fail

to agree upon the appointment of that member. Similar functions not relating to

the Free Territory are conferred upon the Secretary-General of the United Nations

by Articles 83 and 87 of the Peace Treaty. Annexe XI, paragraph 3 provides that

in case the Governments of the Soviet Union, Great Britain, the United States, and

France should be unable to agree upon the disposal of Italy's
territorial possessions

in Africa
'

the matter shall be referred to the General Assembly of the United

Nations for a recommendation, and the Four Powers agree to accept the recom-

mendation and to take the appropriate measures for giving effect to it.' No

approval of these provisions on the part of the United Nations is required by the

Peace Treaty ;
nor has the Organisation actually accepted these functions conferred

on it by the Peace Treaty, but not established in the Charter.



832 Functions of the United Nations

'independence' guaranteed by the United Nations, not a state but a

state-like community under the sovereignty of the United Nations. 5

2. THE COMPETENCE OF THE UNITED NATIONS TO ASSUME AND
CARRY out THE FUNCTIONS CONFERRED ON IT BY THE PEACE
TREATY WITH ITALY

The first question that arises is whether the Charter of the United

Nations authorises the Organisation to
'

approve
'

the Annexes VI,

VII, and VIII of the Peace Treaty with
Italy and, by approving these

instruments, to assume the functions conferred upon the Organisation

by these Annexes. The second question is whether the Security
Council is the competent organ of the United Nations for approving
the Annexes VI, VII, and VIII of the Peace Treaty with

Italy
and for

exercising the functions conferred upon it by these instruments. It

stands to reason that both questions can be answered only on the basis

of the Charter, not on the basis of the Peace Treaty. An international

agreement, even if entered into by all Members of the United Nations

the Peace Treaty with Italy
is concluded only by some of the

Members cannot establish competences of the United Nations or

of particular organs of it. As pointed out in a previous connection,
the Charter does not contain a provision authorising the United

Nations to enter into other international agreements than those

expressly mentioned in the Charter. Especially, to
'

approve
'

international agreements the Organisation is authorised only by
Article 63 of the Charter with respect to agreements entered into by
the Economic and Social Council with specialised agencies, and by
Articles 79, 83, and 8$ with respect to trusteeship agreements.
For the approval of the Annexes VI, VII, and VIII of the Peace Treaty
with Italy there is no

legal
basis in the Charter and in particular no

basis for the approval of these instruments by the Security Council.

Among the many technical insufficiences of the Charter one of the

* The Peace Treaty with Italy imposes obligations (e.g.,
demilitarisation and neutrali-

sation) and confers rights (e.g., in Annex IX) upon the Free Territory of Trieste,

although this community is not and cannot be a contracting party to the Peace

Treaty, since Trieste, a new state or statelike community, can come into existence

only after the Peace Treaty hascome into force. Article 24, paragraph 5 ofAnnex VI

(Permanenent Statute of the Free Territory of Trieste), it is true, contains the

following provision :

The Free Territory of Trieste shall recognise the full force of the

Treaty of Peace with
Italy,

and shall give effect to the applicable provisions
of that Treaty. The Free Territory shall also recognise the full force of

the other agreements or arrangements which have been or will be reached

by the Allied and Associated Powers for the restoration of peace.
To recognise the Peace Treaty with Italy

is an obligation imposed upon the Free

Territory of Trieste by a treaty to which Trieste was not a contracting party when

this treaty came into force. The other obligations imposed and the rights conferred

upon the Free Territory by the Peace Treaty do not depend on the fulfilment of

the obligation to
'

recognise the full force of the Treaty of Peace with
Italy.'
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worst is the lack of a general authorisation of the Organisation to
enter into international agreements.

An interpretation to the effect that the Organisation is competent
to enter into any international agreement because this corresponds to

the intention though not to the wording of the Charter, is all the more

problematical as by such agreements an amendment to the Charter

may be effected, and the amendment procedure, precisely determined

by Articles 108 and 109, is very different from the procedure provided
for by the Peace Treaty for the approval of Annexes VI, VII, and VIII.

The latter consists in nothing else but a decision of the Security
Council. The assumption of the functions conferred upon the

Organisation by the Peace Treaty with Italy certainly constitutes an
essential amendment to the Charter. For these functions are totally
different from those conferred upon the Organisation by the Charter.

After the Permanent Statute of the Free Territory of Trieste has come
into force, the United Nations is obliged to assure the integrity and

independence of a community which is not a Member of the United
Nations and of which it is doubtful whether it can become a Member
at all; yet the Charter even does not impose at least not by an

express provision upon the Organisation the function to guarantee
the integrity and independence of the Members. How can the United

Nations carry out the function of assuring the integrity and inde-

pendence of the Free Territory of Trieste ? If it is
against an external

aggression, only by taking enforcement measures. This is possible
under the Charter in conformity with Articles 39, 41, and 42, and

the enforcement measures are to be executed by the Members called

upon by the Security Council under Article 41 or 43. This call is to

be made by a decision, which the Members are obliged to accept and

carry out in conformity with Article 2$. But Article 25 refers only
to decisions

'

in accordance with the present Charter
'

;
and it is

more than doubtful whether a decision of the Security Council to take

enforcement measures in order to assure the integrity and independence
of the Free Territory of Trieste, is

'

in accordance with the present

Charter,' which neither establishes this function nor authorises the

Organisation to assume it by a treaty.

After the Instrument for the Provisional Regime and the Permanent

Statute are approved by the Security Council, the latter has to appoint
the Governor. Does Article 29 of the Charter apply to this appoint-
ment ? The Governor is certainly an organ of the Security Council,

but he is certainly not a
'

subsidiary organ
'

within the meaning of

Article 29. When the Permanent Statute comes into force, the

Council has to exercise partly directly , partly through the Governor

functions usually conferred upon a head of a state, which functions have

nothing in common with anything the Council has to do under the

Charter, except in case the Organisation itself is established as

administering authority of a trust territory under Article 8 1 . This

K. n
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is the only case where the United Nations is authorised by the Charter

to exercise the rights of sovereignty over a territory. But the Free

Territory of Trieste is certainly not a trust territory.

As far as the competence of the Security Council in particular is

concerned, Article 24 of the Charter applies. Even the most ex-

tensive interpretation of this Article cannot justify an act by which
the Council assumes the functions determined in Annexes VI, VII,

and VIII. As pointed out in another connection,
6 the wording of

Artice 24 cannot be interpreted to mean that the Council is authorised

to take any action whatever if it considers it appropriate for the

maintenance of peace ;
even an extensive interpretation of this Article

can go no further than to the assumption that the Council is authorised

to maintain peace by exercising the powers granted to it by other

Articles of the Charter and the Statute of the International Court or

by treaties constitutionally concluded by the Organisation (and not

only the powers granted by Chapters VI, VII, VIII, and XII of the

Charter, as paragraph 2 of Article 24 provides).

There is no provision in the Charter authorising especially the

Security Council to assure the integrity and independence of a state

or a statelike community. There is certainly no provision in the

Charter that empowers especially the Security Council to exercise

the functions of the head of a state or statelike community. If

Article 24 could be interpreted to mean that the Security Council

is competent to take any action whatever for the maintenance of

peace, it would, perhaps, be possible to justify the Council's decision

to assure the integrity and independence of the Free Territory, since

it is not absolutely excluded to consider this function as a means for the

maintenance of peace. But it would hardly be possible to justify in

this way the assumption of the headship of a state or statelike

community.
7

6 Cf. supra, pp. 279 ff.

7 At the S^th and 9151 meetings of the Security Council the Australian delegate
denied the competence of the Council to approve the Annexes VI, VII, and VIII of

the Peace Treaty with
Italy

and thus to assume the functions conferred upon it by
these instruments. He stated :

'

Chapter V of the Charter contains the general

powers and functions of the Security Council, and it is further stated in Article 24,

paragraph 2
,
that specific powers granted to the Council for the discharge of its

duty to maintain international peace and security are laid down in Chapter VI,

VII, VIE, and XII.
' None of these Chapters authorise the Council to assume the

functions determined in the Annexes VI, VII, and VIII of the Treaty. The Austra- .

lain delegate particularly stated that the Charter did not authorise the Council to

accept the responsibility of assuring the integrity
and independence of the Free

Territory, and he reminded the Council that
'

at San Francisco, the question of

including in the Charter of the United Nations a general guarantee of territorial

integrity was discussed
; but, as members of the Security Council will know, the

proposals for such a guarantee were deliberately rejected.' (Official Records of

the Security Council, 2nd year, No. i, pp. j f.)

In order to justify the approval by the Security Council of the three Annexes,

the
Secretary-

General submitted to the Security Council a statement in which he
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The United Nations has not the
legal, but it has certainly the

actual power to assume for the Security Council the functions con-
ferred upon it by the Peace Treaty with

Italy. As a matter of fact,

the Security Council, at its 9ist meeting, adopted the following
resolution :

The Security Council, having reached and examined the

Annexes to the proposed Peace Treaty with
Italy relating to

the creation and government of the Free Territory of Trieste

(including an arrangement for the Free Port), hereby records

its approval of the three following documents:
1. The instrument for the provisional regime of the

Free Territory of Trieste ;

2. The permanent Statute for the Free Territory of

Trieste
;

3 . The instrument for the Free Port of Trieste ; and
its acceptance of the responsibilities developing upon it

under the same. 8

Whether the Security Council will be able to perform under its

rules ofprocedure the functions which it has assumed by this resolution,

declared that the provision of Article 24 of the Charter by which primary re-

sponsibility for the maintenance of international peace and security is conferred

upon the Council, constitutes
'

a grant of power sufficiently wide to enable the

Security Council to approve the documents in question and to assume the re-

sponsibilities arising therefrom.'
' The only limitations [of the

responsibility of

the Council for the maintenance of peace] are the fundamental principles and

purposes found in Chapter I of the Charter.' (Ibid., No. 3, pp. 44 f.) Cf.

supra, pp. 284 f.

With reference to the statement of the Secretary-General the Australian

delegate declared:
'

Let us assume for our present purpose that Article 24 does

confer a general responsibility for the maintenance of international peace and

security over and above the specific powers listed in Chapters VI, VII, VIII and XII

of the Charter. This general authority would not, in our view, authorise the

assumption by the Council of the functions assigned to it in the Trieste Statute.

The reasons for taking this view are the following : i . The functions to be assigned
to the Council by the Statute are not necessarily limited to the maintenance of

international peace and security. 2. The giving of a categorical guarantee of the

integrity and independence of die Free Territory goes farther than is warranted by
the purposes and principles of the United Nations, and the Security Council is

specifically required by Article 24 to act in accordance with such purposes and

principles.' (Ibid., No. 3, pp. $6 f.) The Australian delegate argued also that

the Security Council was not authorised to assume the responsibility ofgauranteeing
the integrity and independence of the Free Territory because such responsibility
would imply the obligations of those Members of the United Nations who happened
to be members of the Security Council at any particular time. This would be

incompatible with the Charter since
'
there is no obligation on Members, under

the Charter, to ensure the integrity
and independence of any territory, and this

omission is deliberate
'

(p. jj). This argument is not convincing. A responsi-

bility of the Council is not an obligation of the Members represented on the

Council. If the Council has a function it performs it by taking decisions, and all

Members are, under Article 2r, obliged to carry out these decisions.

8 Official Records of the Security Council, 2nd year, No. 3, p. 60.

53 (*)
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remains to be seen. Till now, the Council has not been able to

appoint a Governor for the Free Territory of Trieste, which is an

indispensable condition for the application of most of the provisions
of the Instrument for the Provisional Regime and for the working of

the Permanent Statute. 9

9
By a letter dated July 28, 1948, the Government of Yugoslavia charged that the

United States and the United Kingdom had violated the terms of the Peace Treaty
with Italy

in their administration of their Zone of Trieste by various agreements
with the Italian Government concerning the free circulation of the Italian lira in

Trieste and other financial matters (Doc. 8/927). At the 3 J4th meeting of the

Security Council a proposal to declare these agreements as null and void was

defeated. Then the Security Council voted on the following draft resolution,

submitted by the representative of the Ukranian Republic :

The Security Council

Having considered the note of the Government of the Federal People's

Republic of Yugoslavia and

Considering that the question of the appointment of a Governor of the

Free Territory of Trieste has not yet been settled, and that the delay is

making it difficult to implement other provisions of the Peace Treaty with

Italy and decisions of die Council of Ministers of Foreign Affairs of

April 22, 1947,
Considers that it is urgently necessary to settle the question of the

appointment of a Governor of the Free Territory of Trieste.

Only four members voted in favour; six members abstained from voting; one

member did not take part in the voting. Hence the proposed resolution was not

adopted. (Official Records of the Security Council, jrd year, No. 107. pp. 36 f.)
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APPENDIX 1

CHARTER OF THE UNITED NATIONS

WE THE PEOPLES OF THE UNITED NATIONS DETERMINED

to save succeeding generations from the scourge of war, which twice
in our lifetime has brought untold sorrow to mankind, and
to reaffirm faith in fundamental human

rights, in the dignity and worth
of the human person, in the equal rights of men and women and of

nations large and small, and
to establish conditions under which justice and respect for the

obligations arising from treaties and other sources of international law
can be maintained, and

to promote social progress and better standards of life in larger freedom ,

AND FOR THESE ENDS

to practice tolerance and live together in peace with one another as

good neighbours, and
to unite our strength to maintain international peace and security, and
to ensure, by the acceptance of principles and the institution of

methods, that armed force shall not be used, save in the common
interest, and

to employ international machinery for the promotion of the economic
and social advancement of all peoples,

HAVE RESOLVED TO COMBINE OUR EFFORTS TO ACCOMPLISH THESE AIMS.

Accordingly, our respective Governments, through representatives
assembled in the city of San Francisco, who have exhibited their full

powers found to be in good and due form, have agreed to the present
Charter of the United Nations and do hereby establish an international

organisation to be known as the United Nations.

CHAPTER I

PURPOSES AND PRINCIPLES

Article i

The purposes of the United Nations are :

i . To maintain international peace and security, and to that end :

to take effective collective measures for the prevention and removal of

threats to the peace, and for the suppression of acts of aggression or

other breaches of the peace, and to bring about by peaceful means, and

in conformity with the principles of justice and international law,
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adjustment or settlement of international disputes or situations which

might lead to a breach of the peace;

2. To develop friendly relations among nations based on respect
for the principle of equal rights and self-determination of peoples,
and to take other appropriate measures to strengthen universal peace ;

3. To achieve international co-operation in solving international

problems of an economic, social, cultural, or humanitarian character,

and in promoting and encouraging respect for human rights and for

fundamental freedoms for all without distinction as to race, sex,

language, or religion ;
and

4. To be a centre for harmonising the actions of nations in the

attainment of these common ends.

Article 2

The Organisation and its Members, in pursuit of the Purposes
stated in Article i, shall act in accordance with the following

Principles.

1. The Organisation is based on the principle of the sovereign

equality of all its Members.

2. All Members, in order to ensure to all of them the rights and

benefits resulting from membership, shall fulfil in good faith the

obligations assumed by them in accordance with the present Charter.

3. All Members shall settle their international disputes by
peaceful means in such a manner that international peace and security,
and justice, are not endangered.

4. All Members shall refrain in their international relations from

the threat or use of force against the territorial integrity or political

independence of any state, or in any other manner inconsistent with

the Purposes of the United Nations.

5. All Members shall give the United Nations every assistance in

any action it takes in accordance with the present Charter, and shall

refrain from giving assistance to any state against which the United

Nations is taking preventive or enforcement action.

6 . The Organisation shall ensure that states which are not Members
of the United Nations act in accordance with these Principles so far as

may be necessary for the maintenance of international peace and

security.

7. Nothing contained in the present Charter shall authorise the

United Nations to intervene in matters which are essentially within the

domestic jurisdiction of any state or shall require the Members to

submit such matters to settlement under the present Charter
;
but this

principle shall not prejudice the application of enforcement measures

under Chapter VII.
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CHAPTER II

MEMBERSHIP
Article 3

The original Members of the United Nations shall be the states

which, having participated in the United Nations Conference on

International Organisation at San Francisco, or having previously signed
the Declaration by United Nations of January i

,
1 942 , sign the present

Charter and ratify it in accordance with Article no.

Article 4
1 . Membership in the United Nations is open to all other peace-

loving states which accept the obligations contained in the present
Charter and, in the judgment of the Organisation, are able and willing
to carry out these obligations.

2 . The admission of any such state to membership in the United

Nations will be effected by a decision of the General Assembly upon
the recommendation of the Security Council.

Article

A Member of the United Nations against which preventive or

enforcement action has been taken by the Security Council may be

suspended from the exercise of the rights and privileges
ofmembership

by the General Assembly upon the recommendation of the Security
Council. The exercise of these rights

and privileges may be restored

by the Security Council.

Article 6

A Member of the United Nations which has persistently violated

the Principles contained in the present Charter may be expelled from

the Organisation by the General Assembly upon the recommendation
of the Security Council.

CHAPTER HI

ORGANS
Article ^

1. There are established as the principal organs of the United

Nations : a General Assembly, a Security Council, an Economic and

Social Council, a Trusteeship Council, an International Court of

Justice, and a Secretariat.

2. Such subsidiary organs as may be found necessary may be

established in accordance with the present Charter.

Article 8

The United Nations shall place no restrictions on the eligibility
of

men and women to participate in any capacity and under conditions of

equality in its principal and subsidiary organs.
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CHAPTER IV

THE GENERAL ASSEMBLY

COMPOSITION

Article 9

1 . The General Assembly shall consist of all the Members of the

United Nations.

2. Each Member shall have not more than five representatives in

the General Assembly.

FUNCTIONS AND POWERS

Article 10

The General Assembly may discuss any questions or any matters

within the scope of the present Charter or relating to the powers and

functions of any organs provided for in the present Charter, and

except as provided in Article 12, may make recommendations to the

Members of the United Nations or to the Security Council or to both

on any such questions or matters.

Article n
1 . The General Assembly may consider the general principles of

co-operation in the maintenance of international peace and security,

including the principles governing disarmament and the regulation of

armaments, and may make recommendations with regard to such

principles to the Members or to the Security Council or to both.

2 . The General Assembly may discuss any questions relating to the

maintenance of international peace and security brought before it by

any Member of the United Nations, or by the Security Council, or by
a state which is not a Member of the United Nations in accordance

with Article 3^, paragraph 2, and, except as provided in Article 12,

may make recommendations with regard to any such questions to the

state or states concerned or to the Security Council or to both. Any
such question on which action is necessary shall be referred to the

Security Council by the General Assembly either before or after

discussion.

3. The General Assembly may call the attention of the Security
Council to situations which are likely to endanger international peace
and security.

4. The powers of the General Assembly set forth in this Article

shall not limit the general scope of Article 10.

Article 12

i. While the Security Council is exercising in respect of any

dispute or situation the functions assigned to it in the present Charter,

the General Assembly shall not make any recommendation with regard
to that dispute or situation unless the Security Council so requests.
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2. The Secretary-General, with the consent of the Security
Council, shall notify the General Assembly at each session of any
matters relative to the maintenance of international peace and security
which are being dealt with by the Security Council and shall similarly

notify the General Assembly, or the Members of the United Nations
if the General Assembly is not in session, immediately the Security
Council ceases to deal with such matters.

Article 13

1. The General Assembly shall initiate studies and make
recommendations for the purpose of :

(a) promoting international co-operation in the political field

and encouraging the progressive development of

international law and its codification ;

(b) promoting international co-operation in the economic,

social, cultural, educational, and health fields, and

assisting in the realisation of human rights and

fundamental freedoms for all without distinction as to

race, sex, language, or
religion.

2. The further
responsibilities, functions, and powers of the

General Assembly with respect to matters mentioned in paragraph i (6)

above are set forth in Chapters IX and X.

Article 14

Subject to the provisions of Article 1 2
,
the General Assembly may

recommend measures for the peaceful adjustment of any situation,

regardless of
origin, which it deems likely to impair the general welfare

or friendly relations among nations, including situations resulting from
a violation of the provisions of the present Charter setting forth the

Purposes and Principles of the United Nations.

Article 15

1. The General Assembly shall receive and consider annual and

special reports from the Security Council
;

these reports shall include

an account of the measures that the Security Council has decided upon
or taken to maintain international peace and security.

2. The General Assembly shall receive and consider reports from

the other organs of the United Nations.

Article 16

The General Assembly shall perform such functions with respect
to the international trusteeship system as are assigned to it under

Chapters XII and XIII, including the approval of the trusteeship

agreements for areas not designated as strategic.



844 Appendix i

Article 17

1 . The General Assembly shall consider and approve the budget of

the Organisation.

2 . The expenses of the Organisation shall be borne by the Members
as apportioned by the General Assembly.

3 . The General Assembly shall consider and approve any financial

and budgetary arrangements with specialised agencies referred to in

Article $7 and shall examine the administrative budgets of such

specialised agencies with a view to making recommendations to the

agencies concerned.

VOTING

Article 18

1. Each member of the General Assembly shall have one vote.

2 . Decisions of the General Assembly on important questions shall

be made by a two-thirds majority of the members present and voting.
These questions shall include : recommendations with respect to the

maintenance of international peace and security, the election of the

non-permanent members of the Security Council, the election of the

members of the Economic and Social Council, the election of members
of the Trusteeship Council in accordance with paragraph i (c) of

Article 86, the admission of new Members to the United Nations, the

.suspension of the rights and privileges of membership, the expulsion
of Members, questions relating to the operation of the trusteeship

system, and budgetary questions.

3. Decisions on other questions, including the determination of

additional categories of questions to be decided by a two-thirds

majority, shall be made by a majority of the members present and

voting.
Article 19

A Member of the United Nations which is in arrears in the payment
of its financial contributions to the Organisation shall have no vote in

the General Assembly if the amount of its arrears equals or exceeds

the amount of the contributions due from it for the preceding two full

years. The General Assembly may, nevertheless, permit such a

Member to vote if it is satisfied that the failure to pay is due to

conditions beyond the control of the Member.

PROCEDURE

-Article 20

The General Assembly shall meet in regular annual sessions and in

such special sessions as occasion may require. Special sessions shall

be convoked by the Secretary-General at the request of the Security
Council or of a majority of the Members of the United Nations.
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Article 2i

The General Assembly shall adopt its own rules of procedure. It

shall elect its President for each session.

Article 22

The General Assembly may establish such subsidiary organs as it

deems necessary for the performance of its functions.

CHAPTER V

THE SECURITY COUNCIL

COMPOSITION

Article 23

1 . The Security Council shall consist of eleven Members of the

United Nations. The Republic of China, France, the Union of Soviet

Socialist Republics, the United Kingdom of Great Britain and Northern

Ireland, and the United States of America shall be permanent members
of the Security Council. The General Assembly shall elect six other

Members of the United Nations to be non-permanent members of the

Security Council, due regard being specially paid, in the first instance

to the contribution of Members of the United Nations to the

maintenance of international peace and security and to the other

purposes of the Organisation, and also to equitable geographical
distribution.

2 . The non-permanent members of the Security Council shall be

elected for a term of two years. In the first election of the non-

permanent members, however^ three shall be chosen for a term of one

year. A retiring member shall not be eligible for immediate

re-election.

3. Each member of the Security Council shall have one

representative.

FUNCTIONS AND POWERS

Article 24

1 . In order to ensure prompt and effective action by the United

Nations, its Members confer on the Security Council primary

responsibility for the maintenance of international peace and security,

and agree that in carrying out its duties under this responsibility the

Security Council acts on their behalf.

2. ha discharging these duties the Security Council shall act in

accordance with the Purposes and Principles of the United Nations.

The specific powers granted to the Security Council for the discharge
of these duties are laid down in Chapters VI, VII, VIII, and XII.

3. The Security Council shall submit annual and, when necessary,

special reports to the General Assembly for its consideration.
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Article 2

The Members of the United Nations agree to accept and carry out

the decisions of the Security Council in accordance with the present
Charter.

Article 26

In order to promote the establishment and maintenance of

international peace and security with the least diversion for armaments

of the world's human and economic resources, the Security Council

shall be responsible for formulating, with the assistance of the Military
Staff Committee referred to in Article 47, plans to be submitted to

the Members of the United Nations for the establishment of a system
for the regulation of armaments.

VOTING

Article 27

1 . Each member of the Security Council shall have one vote.

2 . Decisions of the Security Council on procedural matters shall

be made by an affirmative vote of seven members.

3 . Decisions of the Security Council- on all other matters shall be

made by an affirmative vote of seven members including the concurring
votes of the permanent members

; provided that, in decisions under

Chapter VI, and under paragraph 3 of Article 2, a party to a dispute
shall abstain from voting.

PROCEDURE

Article 28

1. The Security Council shall be so organised as to be able to

function continuously. Each member of the Security Council shall

for this purpose be represented at all times at the seat ofthe Organisation.

2. The Security Council shall hold periodic meetings at which

each of its members may, if it so desires, be represented by a member
ofthe government or by some other specially designated representative.

3. The Security Council may hold meetings at such places other

than the seat of the Organisation as in its judgment will best facilitate

its work.
Article 29

The Security Council may establish such subsidiary organs as it

deems necessary for the performance of its functions.

Article 30

The Security Council shall adopt its own rules of procedure,

including the method of selecting its President.

Article 31

Any Member of the United Nations which is not a member of the

Security Council may participate, without vote, in the discussion of
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any question brought before the Security Council whenever the latter

considers that the interests of that Member are specially affected.

Article 32

Any Member of the United Nations which is not a member of the

Security Council or any state which is not a Member of the United

Nations, if it is a party to a dispute under consideration by the Security
Council, shall be invited to participate, without vote, in the discussion

relating to the dispute. The Security Council shall lay down such

conditions as it deems just for the participation of a state which is not

a Member of the United Nations.

CHAPTER VI

PACIFIC SETTLEMENT OF DISPUTES

Article 33

1. The parties to any dispute, the continuance of which is likely to

endanger the maintenance of international peace and security, shall,

first of all, seek a solution by negotiation, enquiry, mediation,

conciliation, arbitration, judicial settlement, resort to regional

agencies or arrangements, or other peaceful means of their own choice.

2 . The Security Council shall, when it deems necessary, call upon
the parties to settle their dispute by such means.

Article 34

The Security Council may investigate any dispute, or any situation

which might lead to international friction or give rise to a dispute, in

order to determine whether the continuance of the dispute or situation

is likely to endanger the maintenance of international peace and

security.
Article 35

1 . Any Member of the United Nations may bring any dispute, or

any situation of the nature referred to in Article 34, to the attention

of the Security Council or of the General Assembly.
2. A state which is not a Member of the United Nations may

bring to the attention of the Security Council or of the General

Assembly any dispute to which it is a party if it accepts in advance, for

the purposes of the dispute, the obligations of pacific settlement

provided in the present Charter.

3 . The proceedings of the General Assembly in respect of matters

brought to its attention under this Article will be subject to the

provisions of Articles 1 1 and 1 2 .

Article 36

i . The Security Council may, at any stage of a dispute of the nature

referred to in Article 33 or of a situation of like nature, recommend

appropriate procedures or methods of adjustment.

28
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2. The Security Council should take into consideration any

procedures for the settlement of the dispute which have already been

adopted by the parties.

3. In making recommendations under this Article the Security
Council should also take into consideration that legal disputes should

as a general rule be referred by the parties to the International Court

of Justice in accordance with the provisions of the Statute of the

Court.

Article 37

1. Should the parties to a dispute of the nature referred to in

Article 33 fail to settle it by the means indicated in that Article, they
shall refer it to the Security Council.

2. If the Security Council deems that the continuance of the

dispute is in fact likely to endanger the maintenance of international

peace and security, it shall decide whether to take action under

Article 36 or to recommend such terms of settlement as it may
consider appropriate.

Article 38

Without prejudice to the provisions of Articles 33 to 37, the

Security Council may, if all the parties to any dispute so request, make
recommendations to the parties with a view to a pacific settlement

of the dispute.

CHAPTER VII

Article 39

The Security Council shall determine the existence of any threat

to the peace, breach of the peace, or act of aggression and shall make

recommendations, or decide what measures shall be taken in

accordance with Articles 41 and 42 ,
to maintain or restore international

peace and security.
Article 40

In order to prevent an aggravation of the situation, the Security
Council may, before making the recommendations or .deciding upon
the measures provided for in Article 39, call upon the parties
concerned to comply with such provisional measures as it deems

necessary or desirable. Such provisional measures shall be without

prejudice to the rights, claims, or position of the parties concerned.

The Security Council shall duly take account of failure to comply with

such provisional measures.

Article 41

The Security Council may decide what measures not involving the

use of armed force are to be employed to give effect to its decisions,
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and it may call upon the Members of the United Nations to apply such
measures. These may include complete or partial interruption of
economic relations and of rail, sea, air, postal, telegraphic, radio, and
other means of communication, and the severance of diplomatic
relations.

Article 42
Should the Security Council consider that measures provided for

in Article 41 would be inadequate or have proved to be inadequate,
it may take such action by air, sea, or land forces as may be necessary
to maintain or restore international peace and security. Such action

may include demonstrations, blockade, and other operations by air,

sea, or land forces of Members of the United Nations.

Article 43

1 . All Members of the United Nations, in order to contribute to

the maintenance of international peace and security, undertake to make
available to the Security Council, on its call and in accordance with

a special agreement or agreements, armed forces, assistance, and

facilities, including rights of passage, necessary for the purpose of

maintaining international peace and security.

2. Such agreement or agreements shall govern the numbers and

types of forces, their degree of readiness and general location, and the

nature of the facilities and assistance to be provided.

3. The agreement or agreements shall be negotiated as soon as

possible on the initiative of the Security Council. They shall be

concluded between the Security Council and Members or between

the Security Council and groups of Members and shall be subject to

ratification by the signatory states in accordance with their respective
constitutional processes.

Article 44
When the Security Council has decided to use force it shall, before

calling upon a Member not represented on it to provide armed forces

in fulfilment of the obligations assumed under Article 43 ,
invite that

Member, if the Member so desires, to participate in the decisions of

the Security Council concerning the employment of contingents
of that Member's armed forces.

Article 4$

In order to enable the United Nations to take urgent military

measures, Members shall hold immediately available national air-force

contingents for combined international enforcement action. The

strength and degree of readiness of these contingents and plans for their

combined action shall be determined, within the limits laid down in

the special agreement or agreements referred to in Article 43, by the

Security Council with the assistance of the Military Staff Committee.

K.
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Article 46

Plans for the application of armed force shall be made by the

Security Council with the assistance of the Military Staff Committee.

Article 47

1 . There shall be established a Military Staff Committee to advise

and assist the Security Council on all questions relating to the Security
Council's military requirements for the maintenance of international

peace and security, the employment and command of forces placed at

its disposal, the regulation of armaments, and possible disarmament.

2. The Military Staff Committee shall consist of the Chiefs of

Staff of the permanent members of the Security Council or their

representatives. Any Member of the United Nations not permanently

represented on the Committee shall be invited by the Committee to be

associated with it when the efficient discharge of the Committee's

responsibilities requires the participation of that Member in its work.

3. The Military Staff Committee shall be responsible under the

Security Council for the strategic direction of any armed forces placed
at the disposal of the Security Council. Questions relating to the

command of such forces shall be worked out subsequently.

4. The Military Staff Committee, with the authorisation of the

Security Council and after consultation with appropriate regional

agencies, may establish regional sub-committees.

Article 48

1 . The action required to carry out the decisions of the Security
Council for the maintenance of international peace and security shall

be taken by all the Members of the United Nations or by some of

them, as the Security Council may determine.

2. Such decisions shall be carried out by the Members of the

United Nations directly and through their action in the appropriate
international agencies of which they are members.

Article 49

The Members of the United Nations shall join in affording mutual

assistance in carrying out the measures decided upon by the Security,
Council.

Article 50

If preventive or enforcement measures against any state are taken

by the Security Council, any other state, whether a Member of the

United Nations or not, which finds itself confronted with special

economic, problems arising from the carrying out of those measures

shall have the right to consult the Security Council with regard to

a solution of those problems.
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Article $i

Nothing in the present Charter shall impair the inherent right of
individual or collective self-defence if an armed attack occurs

against
a Member of the United Nations, until the Security Council has taken
the measures necessary to maintain international peace and security.
Measures taken by Members in the exercise of this right of self-defence
shall be immediately reported to the Security Council and shall not in

any way affect the authority and responsibility of the Security Council
under the present Charter to take at any time such action as it deems

necessary in order to maintain or restore international peace and

security.

CHAPTER VIII

REGIONAL ARRANGEMENTS

Article 2

1. Nothing in the present Charter precludes the existence of

regional arrangements or agencies for dealing with such matters

relating to the maintenance of international peace and security as are

appropriate for regional action, provided that such arrangements or

agencies and their activities are consistent with the Purposes and

Principles of the United Nations.

2. The Members of the United Nations entering into such

arrangements or constituting such agencies shall make every effort to

achieve pacific settlement of local disputes through such regional

arrangements or by such regional agencies before referring them to the

Security Council.

3. The Security Council shall encourage the development of

pacific settlement of local disputes through such regional arrangements
or by such regional agencies either on the initiative of the states

concerned or by reference from the Security Council.

4. This Article in no way impairs the application of Articles 34
and 3.

Article S3

i. The Security Council shall, where appropriate, utilise such

regional arrangements or agencies for enforcement action under its

authority. But no enforcement action shall be taken under regional

arrangements or by regional agencies
without the authorisation of the

Security Council, with the exception of measures against any enemy
state, as defined in paragraph 2 of this Article, provided for pursuant to

Article 107 or in regional arrangements directed against
renewal of

aggressive policy on the part of any such state, until such time as the

Organisation may, on request of the Governments concerned, be

charged with the responsibility for preventing further aggression by
such a state.

S4 (2)
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2. The term enemy state as used in paragraph i of this Article

applies to any state which during the Second World War has been an

enemy of any signatory of the present Charter.

Article 54
The Security Council shall at all times be kept fully informed of

activities undertaken or in contemplation under regional arrangements
or by regional agencies for the maintenance of international peace and

security.

CHAPTER IX

INTERNATIONAL ECONOMIC AND SOCIAL CO-OPERATION

Article 55

With a view to the creation of conditions of stability and well-being
which are necessary for peaceful and friendly relations among nations

based on respect for the principle of equal rights and self-determination

of peoples, the United Nations shall promote:

(a) higher standards of
living,

full employment, and conditions

of economic and social progress and development ;

(b) solutions of international economic, social, health, and

related problems; and international cultural and

educational co-operation; and

(c) universal respect for, and observance of, human rights and

fundamental freedoms for all without distinction as to

race, sex, language, or religion.

Article 56

All Members pledge themselves to take joint and separate action in

co-operation with the Organisation for the achievement of the

purposes set forth in Article SS-

Article j

1. The various specialised agencies, established by intergovern-
mental agreement and having wide international responsibilities,

as

defined in their basic instruments, in economic, social, cultural,

educational, health, and related fields, shall be brought into relationship
with the United Nations in accordance with the provisions of

Article 63.

2. Such agencies thus brought into relationship with the United

Nations are hereinafter referred to as specialised agencies.

Article $8

The Organisation shall make recommendations for the co-ordination

of the policies and activities of the specialised agencies.
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Article $9

The Organisation shall, where appropriate, initiate negotiations

among the states concerned for the creation of any new specialised

agencies required for the accomplishment of the purposes set forth

in Article ss-

Article 60

Responsibility for the discharge of the functions of the Organisation
set forth in this Chapter shall be vested in the General Assembly and,
under the authority of the General Assembly, in the Economic and
Social Council, which shall have for this purpose the powers set forth

in Chapter X.

CHAPTER X

THE ECONOMIC AND SOCIAL COUNCIL

COMPOSITION

Article 61

1. The Economic and Social Council shall consist of eighteen
Members of the United Nations elected by the General Assembly.

2. Subject to the provisions of paragraph 3, six members of the

Economic and Social Council shall be elected each year for a term of

three years. A retiring member shall be
eligible for immediate

re-election.

3. At the first election, eighteen members of the Economic and

Social Council shall be chosen. The term of office of six members so

chosen shall expire at the end of one year, and of six other members
at the end of two years, in accordance with arrangements made by the

General Assembly.

4. Each member of the Economic and Social Council shall have

one representative.

FUNCTIONS AND POWERS

Article 62

1 . The Economic and Social Council may make or initiate studies

and reports with respect to international economic, social, cultural,

educational, health, and related matters and may make recommenda-

tions with respect to any such matters to the General Assembly, to the

Members of the United Nations, and to the specialised agencies

concerned.

2. It may make recommendations for the purpose of promoting

respect for, and observance of, human rights
and fundamental freedoms

for all.

3 . It may prepare draft conventions for submission to the General

Assembly, with respect to matters falling within its competence.



Appendix i

4. It may call, in accordance with the rules prescribed by the

United Nations, international conferences on matters
felling within its

competence,
Article 63

1. The Economic and Social Council may enter into agreements
with any of the agencies referred to in Article 57, defining the terms

on which the agency concerned shall be brought into relationship with

the United Nations. Such agreements shall be subject to approval by
the General Assembly.

2. It may co-ordinate the activities of the specialised agencies

through consultation with and recommendations to such agencies and

through recommendations to the General Assembly and to the

Members of the United Nations.

Article 64

1. The Economic and Social Council may take appropriate steps
to obtain regular reports from the specialised agencies. It may make

arrangements with the Members of the United Nations and with the

specialised agencies to obtain reports on the steps taken to give effect

to its own recommendations and to recommendations on matters

falling
within its competence made by the General Assembly.

2. It may communicate its observations on these reports to the

General Assembly.
Article 65

The Economic and Social Council may furnish information to the

Security Council and shall assist the Security Council upon its request.

Article 66

1 . The Economic and Social Council shall perform such functions

as fell within its competence in connection with the carrying out of

the recommendations of the General Assembly.

2. It may, with the approval of the General Assembly, perform
services at the request of Members of the United Nations and at the

request of specialised agencies.

3. It shall perform such other functions as are specified elsewhere

in the present Charter or as may be assigned to it by the General

Assembly.

VOTING

Article 67

1 . Each member of the Economic and Social Council shall have

one vote.

2. Decisions of the Economic and Social Council shall be made by
a majority of the members present and voting.
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PROCEDURE

Article 68

The Economic and Social Council shall set up commissions in

economic and social fields and for the promotion of human rights, and
such other commissions as may be required for the performance of its

functions.

Article 69
The Economic and Social Council shall invite any Member of the

United Nations to participate, without vote, in its deliberations on any
matter of particular concern to that Member.

Article 70
The Economic and Social Council may make arrangements for

representatives of the specialised agencies to participate, without vote,

in its deliberations and in those of the commissions established by it,

and for its representatives to participate in the deliberations of the

specialised agencies,
Article 71

The Economic and Social Council may make suitable arrangements
for consultation with non-governmental organisations which are

concerned with matters within its competence. Such arrangements

may be made with international organisations and, where appropriate,
with national organisations after consultation with the Member of the

United Nations concerned.

Article 72
1. The Economic and Social Council shall adopt its own rules of

procedure, including the method of selecting its President.

2. The Economic and Social Council shall meet as required in

accordance with its rules, which shall include provision for the

convening of meetings on the request of a majority of its members.

CHAPTER XI

DECLARATION REGARDING NON-SELF-GOVERNING
TERRITORIES

Article 73
Members of the United Nations which have or assume responsi-

bilities for the administration of territories whose peoples have not

yet attained a full measure of self-government recognise the principle

that the interests of the inhabitants of these territories are paramount,
and accept as a sacred trust the obligation to promote to the utmost,

within the system of international peace and security established by
the present Charter, the well-being of the inhabitants of these

territories, and, to this end :

(a) to ensure, with due respect for the culture of the peoples

concerned, their political, economic, social, and



Appendix i

educational advancement, their just treatment, and

their protection against abuses ;

(b) to develop self-government, to take due account of the

political aspirations of the peoples, and to assist them in

the progressive development of their free political

institutions, according to the particular circumstances

of each territory and its peoples and their varying stages
of advancement ;

(c) to further international peace and security;

((f) to promote constructive measures of development, to

encourage research, and to co-operate with one another

and, when and where appropriate, with specialised
international bodies with a view to the practical
achievement of the social, economic, and scientific

purposes set forth in this Article ;
and

(e) to transmit regularly to the Secretary-General for

information purposes, subject to such limitation as

security and constitutional considerations may require,
statistical and other information of a technical nature

relating to economic, social, and educational conditions

in the territories for which they are respectively

responsible other than those territories to which

Chapters XH and Xffl apply.

Article 74
Members of the United Nations also agree that their policy in

respect of the territories to which this Chapter applies, no less than in

respect of their metropolitan areas, must be based on the general

principle of good neighbourliness, due account being taken of the

interests and well-being of the rest of the world, in social, economic,
and commercial matters.

CHAPTER XI!

INTERNATIONAL TRUSTEESHIP SYSTEM

Article 75

The United Nations shall establish under its authority an inter-

national trusteeship system for the administration and supervision of

such territories as may be placed thereunder by subsequent individual

agreements. These territories are hereinafter referred to as trust

territories.

Article 76

The basic objectives of the trusteeship system, in accordance with

the Purposes of the United Nations laid down in Article i of the

present Charter, shall be :

(a) to further international peace and security;
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(fc) to promote the political, economic, social, and educational

advancement of the inhabitants of the trust territories,

and their progressive development towards self-

government or independence as may be appropriate to

the particular circumstances of each territory and its

peoples and the freely expressed wishes of the peoples
concerned, and as may be provided by the terms of

each trusteeship agreement;

(c) to encourage respect for human rights and for fundamental

freedoms for all without distinction as to race, sex,

language, or religion, and to encourage recognition of

the interdependence of the peoples of the world
;

and

(d) to ensure equal treatment in social, economic, and

commercial matters for all Members of the United

Nations and their nationals, and also equal treatment for

the latter in the administration of justice, without

prejudice to the attainment of the foregoing objectives
and subject to the provisions of Article 80.

Article 77

1. The trusteeship system shall apply to such territories in the

following categories as may be placed thereunder by means of

trusteeship agreements :

(d) territories now held under mandate
;

(Z>) territories which may be detached from enemy states as

a result of the Second World War
;
and

(c) territories voluntarily placed under the system by states

responsible for their administration.

2. It will be a matter for subsequent agreement as to which

territories in the foregoing categories will be brought under the

trusteeship system and upon what terms.

Article 78

The trusteeship system shall not apply to territories which have

become Members of the United Nations, relationship among which

shall be based on respect for the principle of sovereign equality.

Article 79

The terms of trusteeship for each territory to be placed under the

trusteeship system, including any alteration or amendment, shall be

agreed upon by the states directly concerned, including the mandatory

power in the case of territories held under mandate by a Member of

the United Nations, and shall be approved as provided for in Articles 83

and 8.



8 $8 Appendix i

Article So

1 . Except as may be agreed upon in individual trusteeship

agreements, made under Articles 77, 79, and 8 1
, placing each territory

under the trusteeship system, and until such agreements have been

concluded, nothing in this Chapter shall be construed in or of itself

to alter in any manner the rights whatsoever of any states or any

peoples or the terms of existing international instruments to which

Members of the United Nations may respectively be parties.

2. Paragraph i of this Article shall not be interpreted as giving

grounds for delay or postponement of the negotiation and conclusion

of agreements for placing mandated and other territories under the

trusteeship system as provided for in Article 77.

Article 81

The trusteeship agreement shall in each case include the terms

under which the trust territory will be administered and designate the

authority which will exercise the administration of the trust territory.
Such authority, hereinafter called the administering authority, may be

one or more states or the Organisation itself.

Article 82

There may be designated, in any trusteeship agreement, a strategic
area or areas which may include part or all of the trust territory to

which the agreement applies, without prejudice to any special

agreement or agreements made under Article 43 .

Article 83

1. All functions of the United Nations relating to strategic areas,

including the approval of the terms of the trusteeship agreements and

of their alteration or amendment, shall be exercised by the Security
Council.

2. The basic objectives set forth in Article 76 shall be applicable
to the people of each strategic area.

3. The Security Council shall, subject to the provisions of the

trusteeship agreements and without prejudice to security considera-

tions, avail itself of the assistance of the Trusteeship Council to

perform those functions of the United Nations under the trusteeship

system relating to political, economic, social, and educational matters

in the strategic areas.

Article 84

It shall be the duty of the administering authority to ensure that

the trust territory shall play its part in the maintenance of international

peace and security. To this end the administering authority may
make use of volunteer forces, facilities, and assistance from the trust

territory in carrying out the obligations towards the Security Council
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undertaken in this regard by the administering authority, as well as for

local defence and the maintenance of law and order within the trust

territory.
Article 85

1 . The functions of the United Nations with regard to trusteeship

agreements for all areas not designated as
strategic, including the

approval of the terms of the trusteeship agreements and of their

alteration or amendment, shall be exercised by the General Assembly.

2 . The Trusteeship Council, operating under the authority of the

General Assembly, shall assist the General Assembly in carrying out

these functions.

CHAPTER XIII

THE TRUSTEESHIP COUNCIL

COMPOSITION

Article 86

1 . The Trusteeship Council shall consist of the following Members
of the United Nations :

(a) those Members administering trust territories ;

(b) such of those Members mentioned by name in Article 2 3

as are not administering trust territories ; and

(c) as many other Members elected for three-year terms by
the General Assembly as may be necessary to ensure

that the total number of members of the Trusteeship
Council is equally divided between those Members of

the United Nations which administer trust territories

and those which do not.

2, Each member of the Trusteeship Council shall designate one

specially qualified person to represent it therein.

FUNCTIONS AND POWERS

Article 87

The General Assembly and, under its authority, the Trusteeship

Council, in carrying out their functions, may:

(a) consider reports submitted by the administering authority ;

(b) accept petitions and examine them in consultation with the

administering authority ;

(c) provide for periodic visits to the respective trust territories

at times agreed upon with the administering authority ;

and

(J) take these and other actions in conformity with the terms

of the trusteeship agreements.
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Article 88

The Trusteeship Council shall formulate a questionnaire on the

political, economic, social, and educational advancement of the

inhabitants of each trust territory, and the administering authority for

each trust territory within the competence of the General Assembly
shall make an annual report to the General Assembly upon the basis

ofTsuch questionnaire.
VOTING

Article 89

1. Each member of the Trusteeship Council shall have one vote.

2. Decisions of the Trusteeship Council shall be made by a

majority of the members present and voting.

PROCEDURE

Article 90

1 . The Trusteeship Council shall adopt its own rules of procedure,

including the method of selecting its President.

2. The Trusteeship Council shall meet as required in accordance

with its rules, which shall include provision for the convening of

meetings on the request of a majority of its members.

Article 91

The Trusteeship Council shall, when appropriate, avail itself of the

assistance of the Economic and Social Council and of the specialised

agencies in regard to matters with which they are respectively
concerned.

CHAPTER XIV

THE INTERNATIONAL COURT OF JUSTICE

Article 92

The International Court of Justice shall be the principal judicial

organ of the United Nations. It shall function in accordance with the

annexed Statute, which is based upon the Statute of the Permanent Court
ofInternational Justice and forms an integral part of the present Charter.

Article 93

1 . All members of the United Nations are ipsofacto parties to the

Statute of the International Court of Justice.

2. A state which is not a Member of the United Nations may
become a party to the Statute of the International Court of Justice on
conditions to be determined in each case by the General Assembly

upon the recommendation of the Security Council.

Article 94
i . Each Member of the United Nations undertakes to comply with

the decision of the International Court of Justice in any case to which
it is a party.



Charter of the United Nations 861

2 . If any party to a case fails to perform the obligations incumbent

upon it under a judgment rendered by the Court, the other party may
have recourse to the Security Council, which may, if it deems

necessary, make recommendations or decide upon measures to be

taken to give effect to the judgment.

Article 95

Nothing in the present Charter shall prevent Members of the

United Nations from entrusting the solution of their differences to

other tribunals by virtue of agreements already in existence or which

may be concluded in the future.

Article 96

1 . The General Assembly or the Security Council may request the

International Court of Justice to give an advisory opinion on any legal

question.

2. Other organs of the United Nations and specialised agencies,
which may at any time be so authorised by the General Assembly, may
also request advisory opinions of the Court on legal questions arising
within the scope of their activities.

CHAPTER XV

THE SECRETARIAT

Article 97

The Secretariat shall comprise a Secretary-General and such staff

as the Organisation may require. The Secretary-General shall be

appointed by the General Assembly upon the recommendation of the

Security Council. He shall be the chief administrative officer of

the Organisation.
Article 98

The Secretary-General shall act in that capacity in all meetings of

the General Assembly, of the Security Council, of the Economic and

Social Council, and of the Trusteeship Council, and shall perform such

other functions as are entrusted to him by these organs. The

Secretary-General shall make an annual report to the General Assembly
on the work of the Organisation.

Article 99

The Secretary-General may bring to the attention of the Security

Council any matter which in his opinion may threaten the maintenance

of international peace and security.

Article 100

i . In the performance of their duties the Secretary-General and

the staff shall not seek or receive instructions from any government or
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from any other authority external to the Organisation. They shall

refrain from any action which might reflect on their position as

international officials responsible only to the Organisation.

2. Each Member of the United Nations undertakes to respect the

exclusively international character of the responsibilities of the

Secretary-General and the staff and not to seek to influence them in

th discharge of their responsibilities.

Article 101

1. The staff shall be appointed by the Secretary-General under

regulations established by the General Assembly.

2 . Appropriate staffs shall be permanently assigned to the Economic
and Social Council, the Trusteeship Council, and, as required, to other

organs of the United Nations. These staffs shall form a part of the

Secretariat.

3. The paramount consideration in the employment of the staff

and in the determination of the conditions of service shall be the

necessity of securing the highest standards of efficiency, competence,
and integrity.

Due regard shall be paid to the importance of recruiting
the staff on as wide a geographical basis as possible.

CHAPTER XVI

MISCELLANEOUS PROVISIONS

Article 1 02

1 . Every treaty and every international agreement entered into by

any Member of the United Nations after the present Charter comes

into force shall as soon as possible be registered with the Secretariat

and published by it.

2. No party to any such treaty or international agreement which

has not been registered in accordance with the provisions ofparagraph i

of this Article may invoke that treaty or agreement before any organ
of the United Nations.

Article 103

In the event of a conflict between the obligations of the Members
of the United Nations under the present Charter and their obligations
under any other international agreement, their obligations under the

present Charter shall prevail.

Article 104

The Organisation shall enjoy in the territory ofeach of its Members
such legal capacity as may be necessary for the exercise of its functions

and the fulfilment of its purposes.
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Article

1. The Organisation shall enjoy in the territory of each of its

Members such privileges and immunities as are necessary for the

fulfilment of its purposes.

2. Representatives of the Members of the United Nations and
officials of the Organisation shall similarly enjoy such

privileges and

immunities as are necessary for the independent exercise of their

functions in connection with the Organisation.

3. The General Assembly may make recommendations with a view
to determining the details of the application of paragraphs i and 2 of

this Article or may propose conventions to the Members of the

United Nations for this purpose.

CHAPTER XVII

TRANSITIONAL SECURITY ARRANGEMENTS

Article 106

Pending the coming into force of such special agreements referred

to in Article 43 as in the opinion of the Security Council enable it to

begin the exercise of its responsibilities under Article 42, the parties
to the Four-Nation Declaration, signed at Moscow, October 30, 1943,
and France, shall, in accordance with the provisions of paragraph $ of

that Declaration, consult with one another and as occasion requires
with other Members of the United Nations with a view to such joint
action on behalf of the Organisation as may be necessary for the purpose
of maintaining international peace and security.

Article 107

Nothing in the present Charter shall invalidate or preclude action, in

relation to any state which during the Second World War has been an

enemy of any signatory to the present Charter, taken or authorised as

a result of that war by the Governments having responsibility for such

action.

CHAPTER XVIII

AMENDMENTS
Article 108

Amendments to the present Charter shall come into force for all

Members of the United Nations when they have been adopted by a

vote of two thirds of the members of the General Assembly and

ratified in accordance with their respective constitutional processes by
two thirds of the Members of the United Nations, including all the

permanent members of the Security Council.
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Article 109

1 . A General Conference of the Members of the United Nations

for the purpose of reviewing the present Charter may be held at a date

and place to be fixed by .a two-thirds vote of the members of the

General Assembly and by a vote of any seven members of the Security
Council. Each Member of the United Nations shall have one vote in

the conference.

2. Any alteration of the present Charter recommended by
a two-thirds vote of the conference shall take effect when ratified in

accordance with their respective constitutional processes by two thirds

of the Members of the United Nations including all the permanent
members of the Security Council.

3 . If such a conference has not been held before the tenth annual

session of the General Assembly following the coming into force of the

present Charter, the proposal to call such a conference shall be placed
on the agenda of that session of the General Assembly, and the

conference shall be held if so decided by a majority vote of the members
of the General Assembly and by a vote of any seven members of the

Security Council.

CHAPTER XIX

RATIFICATION AND SIGNATURE

Article no
1 . The present Charter shall be ratified by the signatory states in

accordance with their respective constitutional processes.

2 . The ratifications shall be deposited with the Government of the

United States of America, which shall notify all the signatory states of

each deposit as well as the Secretary-General of the Organisation when
he has been appointed.

3. The present Charter shall come into force upon the deposit of

ratifications by the Republic of China, France, the Union of Soviet

Socialist Republics, the United Kingdom of Great Britain and Northern

Ireland, and the United States of America, and by a majority of the

other signatory states. A protocol of the ratifications deposited shall

thereupon be drawn up by the Government of the United States of

America which shall communicate copies thereof to all the signatory
states.

4. The states signatory to the present Charter which ratify
it after

it has come into force will become original Members of the United

Nations on the date of the deposit of their respective ratifications.

Article 1 1 1

The present Charter, of which the Chinese, French, Russian,

English, and Spanish texts are equally authentic, shall remain deposited
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in the archives of the Government of the United States of America.

Duly certified copies thereof shall be transmitted by that Government
to the Governments of the other signatory states.

IN FAITH WHEREOF the representatives of the Governments of the

United Nations have signed the present Charter.

DONE at the city of San Francisco the twenty-sixth day of June,
one thousand nine hundred and forty-five.

SS
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STATUTE OF THE INTERNATIONAL COURT OF JUSTICE

Article i

THE INTERNATIONAL COURT OF JUSTICE established by the Charter of

the United Nations as the principal judicial organ of the United

Nations shall be constituted and shall function in accordance with the

provisions of the present Statute.

CHAPTER I

ORGANISATION OF THE COURT
Article i

The Court shall be composed of a body of independent judges,
elected regardless of their nationality from among persons of high
moral character, who possess the qualifications required in their

respective countries for appointment to the highest judicial offices, or

are juris-consults of recognised competence in international law.

Article 3

1. The Court shall consist of fifteen members, no two of whom

may be nationals of the same state.

2. A person who for the purposes of membership in the Court

could be regarded as a national of more than one state shall be deemed
to be a national of the one in which he ordinarily exercises civil and

political rights.
Article 4

1. The members of the Court shall be elected by the General

Assembly and by the Security Council from a list of persons nominated

by the national groups in the Permanent Court of Arbitration, in

accordance with the following provisions.

2 . In the case of Members of the United Nations not represented
in the Permanent Court of Arbitration, candidates shall be nominated

by national groups appointed for this purpose by their governments
under the same conditions as those prescribed for members of the

Permanent Court of Arbitration by Article 44 of the Convention of

The Hague of 1907 for the pacific settlement of international disputes.

3. The conditions under which a state which is a party to the

present Statute but is not a Member of the United Nations may
participate in electing the members of the Court shall, in the absence

of a special agreement, be laid down by the General Assembly upon
recommendation of the Security Council.

( 866 )
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Article $

1. At least three months before the date of the election, the

Secretary-General of the United Nations shall address a written

request to the members of the Permanent Court of Arbitration

belonging to the states which are parties to the present Statute, and
to the members of the national groups appointed under Article 4,

paragraph 2, inviting them to undertake, within a given time, by
national groups, the nomination of persons in a position to accept the

duties of a member of the Court.

2. No group may nominate more than four persons, not more
than two of whom shall be of their own nationality. In no case may
the number of candidates nominated by a group be more than double
the number of seats to be filled.

Article 6

Before making these nominations, each national group is

recommended to consult its highest court of justice, its
legal faculties

and schools of law, and its national academies and national sections of

international academies devoted to the study of law.

Article j

1 . The Secretary-General shall prepare a list in alphabetical order

of all the persons thus nominated. Save as provided in Article 12,

paragraph 2, these shall be the only persons eligible.

2. The Secretary-General shall submit this list to the General

Assembly and to the Security Council.

Article 8

The General Assembly and the Security Council shall proceed

independently of one another to elect the members of the Court.

Article 9

At every election, the electors shall bear in mind not only that the

persons to be elected should individually possess the qualifications

required, but also that in the body as a whole the representation of

the main forms of civilisation and of the principal legal systems of the

world should be assured.

Article 10

1 . Those candidates who obtain an absolute majority of votes in

the General Assembly and in the Security Council shall be considered

as elected.

2. Any vote of the Security Council, whether for the election of

judges or for the appointment of members of the conference envisaged
in Article i 2

,
shall be taken without any distinction between permanent

and non-permanent members of the Security Council.

55 0)
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3. In the event of more than one national of the same state

obtaining an absolute majority of the votes both of the General

Assembly and of the Security Council, the eldest of these only shall

be considered as elected.

Article 1 1

If, after the first meeting held for the purpose of the election, one

or more seats remain to be filled, a second and, if necessary, a third

meeting shall take place.
Article 12

1. If, after the third meeting, one or more seats still remain

unfilled, a joint conference consisting of six members, three appointed

by the General Assembly and three by the Security Council, may be

formed at any time at the request of either the General Assembly or

the Security Council, for the purpose of choosing by the vote of an

absolute majority one name for each seat still vacant, to submit to the

General Assembly and the Security Council for their respective

acceptance.

2. If the joint conference is unanimously agreed upon any person
who fulfils the required conditions, he may be included in its list,

even though he was not included in the list of nominations referred

to in Article 7.

3 . If the joint conference is satisfied that it will not be successful

in procuring an election, those members of the Court who have

already been elected shall, within a period to be fixed by the Security

Council, proceed to fill the vacant seats by selection from among those

candidates who have obtained votes either in the General Assembly or

in the Security Council.

4. In the event of an equality of votes among the judges, the eldest

judge shall have a casting vote.

Article 13

1 . The members of the Court shall be elected for nine years and

may be re-elected ; provided, however, that of the judges elected at

the first election, the terms of five judges shall expire at the end of

three years and the terms of five more judges shall expire at the end

of six years.

2. The judges whose terms are to expire at the end of the

above-mentioned initial periods of three and six years shall be chosen

by lot to be drawn by the Secretary-General immediately after the

first election has been completed.

3. The members of the Court shall continue to discharge their

duties until their places have been filled. Though replaced, they

shall finish any cases which they may have begun.

4. In the case of the resignation of a member of the Court, the

resignation
shall be addressed to the President of the Court for
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transmission to the Secretary-General. This last notification makes
the place vacant.

Article 14

Vacancies shall be filled by the same method as that laid down for

the first election, subject to the following provision: the Secretary-
General shall, within one month of the occurrence of the vacancy,

proceed to issue the invitations provided for in Article
,
and the date

of the election shall be fixed by the Security Council.

Article 15

A member of the Court elected to replace a member whose term
of office has not expired shall hold office for the remainder of his

predecessor's term.

Article 16

1. No member of the Court may exercise any political or

administrative function, or engage in any other occupation of a

professional nature.

2 . Any doubt on this point shall be settled by the decision of the

Court.

Article 17

1 . No member of the Court may act as agent, counsel, or advocate

in any case.

2 . No member may participate in the decision of any case in which

he has previously taken part as agent, counsel, or advocate for one of

the parties, or as a member of a national or international court, or of

a commission of enquiry, or in any other capacity.

3 . Any doubt on this point shall be settled by the decision of the

Court.

Article 18

1. No member of the Court can be dismissed unless, in the

unanimous opinion of the other members, he has, ceased to fulfil the

required conditions.

2. Formal notification thereof shall be made to the Secretary-
General by the Registrar.

3 . This notification makes the place vacant.

Article 19

The members of the Court, when engaged on the business of the

Court, shall enjoy diplomatic privileges and immunities.

Article 20

Every member of the Court shall, before taking up his duties, make

a solemn declaration in open court that he will exercise his powers

impartially and conscientiously.
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Article 2i

1 . The Court shall elect its President and Vice-President for three

years ; they may be re-elected.

2. The Court shall appoint its Registrar and may provide for the

appointment of such other officers as may be necessary.

Article 22

1 . The seat of the Court shall be established at The Hague. This,

however, shall not prevent the Court from
sitting

and exercising its

functions elsewhere whenever the Court considers it desirable.

2. The President and the Registrar shall reside at the seat of the

Court.

Article 23

1 . The Court shall remain permanently in session, except during
the judicial vacations, the dates and duration of which shall be fixed by
the Court.

2. Members of the Court are entitled to periodic leave, the dates

and duration of which shall be fixed by the Court, having in mind the

distance between The Hague and the home of each judge.

3 . Members of the Court shall be bound, unless they are on leave

or prevented from attending by illness or other serious reasons duly

explained to the President, to hold themselves permanently at the

disposal of the Court.

Article 24

1 . If, for some special reason, a member of the Court considers

that he should not take part in the decision of a particular case, he

shall so inform the President.

2 . If the President considers that for some special reason one of

the members of the Court should not sit in a particular case, he shall

give him notice accordingly.

3* If in any such case the member of the Court and the President

disagree, the matter shall be settled by the decision of the Court.

Article 2$

1. The full Court shall sit except when it is expressly provided
otherwise in the present Statute.

2 . Subject to the condition that the number of judges available to

constitute the Court is not thereby reduced below eleven, the Rules

of the Court may provide for allowing one or more judges, according
to circumstances and in rotation, to be dispensed from

sitting.

3. A quorum of nine judges shall suffice to constitute the Court.

Article 26

i . The Court may from time to time form one or more chambers,

composed of three or more judges as the Court may determine, for
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dealing with particular categories of cases ; for example, labour cases
and cases relating to transit and communications.

2. The Court may at any time form a chamber for dealing with
a particular case. The number of judges to constitute such a chamber
shall be determined by the Court with the approval of the parties.

3. Cases shall be heard and determined by the chambers provided
for in this Article if the parties so request.

Article 27

A judgment given by any of the chambers provided for in

Articles 26 and 29 shall be considered as rendered by the Court.

Article 28

The chambers provided for in Articles 26 and 29 may, with the

consent of the parties, sit and exercise their functions elsewhere than

at The Hague.
Article 29

With a view to the speedy despatch of business, the Court shall

form annually a chamber composed of five judges which, at the request
of the parties, may hear and determine cases by summary procedure.
In addition, two judges shall be selected for the purpose of replacing

judges who find it impossible to sit.

Article 30

1. The Court shall frame rules for carrying out its functions. In

particular, it shall lay down rules of procedure.
2. The Rules of the Court may provide for assessors to sit with

the Court or with any of its chambers, without the right to vote.

Article 31

1 . Judges of the nationality of each of the parties shall retain their

right to sit in the case before the Court.

2. If the Court includes upon the Bench a judge of the nationality
of one of the parties, .any other party may choose a person to sit as

judge. Such person shall be chosen preferably from among those

persons who have been nominated as candidates as provided in

Articles 4 and $.

3 . If the Court includes upon the Bench no judge of the nationality
of the parties, each of these parties may proceed to choose a judge as

provided in paragraph 2 of this Article.

4. The provisions of this Article shall apply to the case of

Articles 26 and 29. La such cases, the President shall request one or,

if necessary, two of the members of the Court forming the chamber to

give place to the members of the Court of the nationality of the parties

concerned, and, failing such, or if they are unable to be present, to

the judges specially chosen by the parties.
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5". Should there be several parties in the same interest, they shall,

for the purpose of the preceding provisions, be reckoned as one party

only. Any doubt upon this point shall be settled by the decision of

the Court.

6. Judges chosen as laid down in paragraphs 2,3, and 4 of this

Article shall fulfil the conditions required by Articles 2, 17 (para-

graph 2), 20, and 24 of the present Statute. They shall take part in

the decision on terms of complete equality with their colleagues.

Article 32

1 . Each member of the Court shall receive an annual salary.

2. The President shall receive a special annual allowance.

3. The Vice-President shall receive a special allowance for every

day on which he acts as President.

4. The judges chosen under Article 31, other than members of

the Court, shall receive compensation for each day on which they
exercise their functions.

. These salaries, allowances, and compensation shall be fixed by
the General Assembly. They may not be decreased during the term
of office.

6. The
salary of the Registrar shall be fixed by the General

Assembly on the proposal of the Court.

7. Regulations made by the General Assembly shall fix the

conditions under which retirement pensions may be given to members
of the Court and to the Registrar, and the conditions under which

members of the Court and the Registrar shall have their travelling

expenses refunded.

8. The above salaries, allowances, and compensation shall be free

of all taxation.

Article 33

The expenses of the Court shall be borne by the United Nations In

such a manner as shall be decided by the General Assembly.

CHAPTER II

COMPETENCE OF THE COURT
Article 34

1 . Only states may be parties in cases before the Court.

2. The Court, subject to and in conformity with its Rules, may
request of public international organisations information relevant to

cases before it, and shall receive such information presented by such

organisations on their own initiative.

3. Whenever the construction of the constituent instrument of

a public international organisation or of an international convention
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adopted thereunder is in question in a case before the Court, the

Registrar shall so notify the public international organisation concerned
and shall communicate to it copies of all the written proceedings.

Article 35
1. The Court shall be open to the states parties to the present

Statute.

2. The conditions under which the Court shall be open to other

states shall, subject to the special provisions contained in treaties in

force, be laid down by the Security Council, but in no case shall such

conditions place the parties in a position of inequality before the

Court.

3. When a state which is not a Member of the United Nations is

a party to a case, the Court shall fix the amount which that party is to

contribute towards the expenses of the Court. This provision shall

not apply if such state is bearing a share of the expenses of the Court.

Article 36
1. The jurisdiction of the Court comprises all cases which the

parties refer to it and all matters specially provided for in the Charter

of the United Nations or in treaties and conventions in force.

2 . The states parties to the present Statute may at any time declare

that they recognise as compulsory ipso Jacto and without special

agreement, in relation to any other state accepting the same obligation,
the jurisdiction of the Court in all

legal disputes concerning :

(a) the interpretation of a treaty ;

(b) any question of international law
;

(c) the existence of any fact which, if established, would

constitute a breach of an international obligation ;

(<f) the nature or extent of the reparation to be made for the

breach of an international obligation.

3 . The declarations referred to above may be made unconditionally
or on condition of reciprocity on the part of several or certain states,

or for a certain time.

4. Such declarations shall be deposited with the Secretary-General
of the United Nations, who shall transmit copies thereof to the parties

to the Statute and to the Registrar of the Court.

. Declarations made under Article 36 of the Statute of the

Permanent Court of International Justice and which are still in force

shall be deemed, as between the parties to the present Statute, to be

acceptances of the compulsory jurisdiction of the International Court

of Justice for the period which they still have to run and in accordance

with their terms.

6. In the event ofa dispute as to whether the Court has jurisdiction,

the matter shall be settled by the decision of the Court.
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Article 37

Whenever a treaty or convention in force provides for reference of

a matter to a tribunal to have been instituted by the League of Nations,

or to the Permanent Court of International Justice, the matter shall, as

between the parties to the present Statute, be referred to the

International Court of Justice.

Article 38

1. The Court, whose function is to decide in accordance with

international law such disputes as are submitted to it, shall apply :

(a) international conventions, whether general or particular,

establishing rules expressly recognised by the contesting

states;

(fc) international custom, as evidence of a general practice

accepted as law
;

(c) the general principles of law recognised by civilised

nations;

(d) subject to the provisions of Article 9, judicial decisions

and the teachings of the most highly qualified publicists
of the various nations, as subsidiary means for the

determination of rules of law.

2. This provision shall not prejudice the power of the Court to

decide a case ex aequo et bono
y
if the parties agree thereto.

CHAPTER III

PROCEDURE
Article 39

1 . The official languages of the Court shall be French and English.
If the parties agree that the case shall be conducted in French, the

judgment shall be delivered in French. If the parties agree that the

case shall be conducted in English, the judgment shall be delivered

in English.

2 . In the absence of an agreement as to which language shall be

employed, each party may, in the pleadings, use the language which
it prefers; the decision of the Court shall be given in French and

English. In this case the Court shall at the same time determine

which of the two texts shall be considered as authoritative.

3. The Court shall, at the request of any party, authorise a

language other than French or English to be used by that party.

Article 40
i . Cases are brought before the Court, as the case may be, either

by the notification of the special agreement or by a written application
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addressed to the Registrar. In either case the subject of the dispute
and the parties shall be indicated.

2. The Registrar shall forthwith communicate the application to

all concerned.

3. He shall also notify the Members of the United Nations through
the Secretary-General, and also any other states entitled to appear
before the Court.

Article 41

1 . The Court shall have the power to indicate, if it considers that

circumstances so require, any provisional measures which ought to be

taken to preserve the respective rights of either party.

2. Pending the final decision, notice of the measures suggested
shall forthwith be given to the parties and to the Security Council.

Article 42

1. The parties shall be represented by agents.

2 . They may have the assistance of counsel or advocates before the

Court.

3. The agents, counsel, and advocates of parties before the Court

shall enjoy the privileges and immunities necessary to the independent
exercise of their duties.

Article 43

1 . The procedure shall consist of two parts : written and oral.

2 . The written proceedings shall consist of the communication to

the Court and to the parties of memorials, counter-memorials and, if

necessary, replies ; also all papers and documents in support.

3 . These communications shall be made through the Registrar,
in

the order and within the time fixed by the Court.

4. A certified copy of every document produced by one party shall

be communicated to the other party.

5. The oral proceedings shall consist of the hearing by the Court

of witnesses, experts, agents, counsel, and advocates.

Article 44

1. For the service of all notices upon persons other than the

agents, counsel, and advocates, the Court shall apply direct to the

government of the state upon whose territory the notice has to be

served.

2. The same provision shall apply whenever steps are to be taken

to procure evidence on the spot.

Article 4$

The hearing shall be under the control of the President or, if he

is unable to preside, of the Vice-President ;
if neither is able to

preside, the senior judge present shall preside.
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Article 46

The hearing in Court shall be public, unless the Court shall decide

otherwise, or unless the parties demand that the public be not

admitted.

Article 47

1. Minutes shall be made at each hearing and signed by the

Registrar and the President.

2. These minutes alone shall be authentic.

Article 48

The Court shall make orders for the conduct of the case, shall

decide the form and time in which each party must conclude its

arguments, and make all arrangements connected with the taking
of evidence.

Article 49

The Court may, even before the hearing begins, call upon the

agents to produce any document or to supply any explanations.
Formal note shall be taken of any refusal.

Article 50

The Court may, at any time, entrust any individual, body, bureau,

commission, or other organisation that it may select, with the task of

carrying out an enquiry or giving an expert opinion.

Article $1

During the hearing any relevant questions are to be put to the

witnesses and experts under the conditions laid down by the Court

in the rules of procedure referred to in Article 30.

Article 2

After the Court has received the proofs and evidence within the

time specified for the purpose, it may refuse to accept any further oral

or written evidence that one party may desire to present unless the

other side consents.

Article 53

1 . Whenever one of the parties does not appear before the Court,

or fails to defend its case, the other party may call upon the Court to

decide in favour of its claim.

2. The Court must, before doing so, satisfy itself, not only that it

has jurisdiction in accordance with Articles 36 and 37, but also that

the claim is well founded in fact and law.

Article 54

i . When, subject to the control of the Court, the agents, counsel,

and advocates have completed their presentation of the case, the

President shall declare the hearing closed.
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2. The Court shall withdraw to consider the judgment.

3 . The deliberations of the Court shall take place in private and
remain secret.

Article 55

1. All questions shall be decided by a majority of the judges

present.

2. In the event of an equality of votes, the President or the judge
who acts in his place shall have a casting vote.

Article 6

1 . The judgment shall state the reasons on which it is based.

2 . It shall contain the names of the judges who have taken part in

the decision.

Article $j

If the judgment does not represent in whole or in part the

unanimous opinion of the judges, any judge shall be entitled to deliver

a separate opinion.
Article $8

The judgment shall be signed by the President and by the Registrar.
It shall be read in open court, due notice having been given to the

agents.
Article S9

The decision of the Court has no binding force except between the

parties and in respect of that particular case.

Article 60

The judgment is final and without appeal. In the event of dispute
as to the meaning or scope of the judgment, the Court shall construe

it upon the request of any party.

Article 61

1 . An application for revision of a judgment may be made only
when it is based upon the discovery of some fact of such a nature as

to be a decisive factor, which fact was, when the judgment was given,
unknown to the Court and also to the party claiming revision, always

provided that such ignorance was not due to negligence.

2. The proceedings for revision shall be opened by a judgment of

the Court expressly recording the existence of the new fact, recognising
that it has such a character as to lay the case open to revision, and

declaring the application admissible on this ground.

3. The Court may require previous compliance with the terms of

the judgment before it admits proceedings in revision.

4. The application for revision must be made at latest within six

months of the discovery of the new fact.
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5. No application for revision may be made after the lapse of ten

years from the date of the judgment.

Article 62

1 . Should a state consider that it has an interest of a
legal nature

which may be affected by the decision in the case, it may submit

a request to the Court to be permitted to intervene.

2. It shall be for the Court to decide upon this request.

Article 63

1. Whenever the construction of a convention to which states

other than those concerned in the case are parties is in question, the

Registrar shall notify all such states forthwith.

2 . Every state so notified has the right to intervene in the

proceedings ;
but if it uses this

right, the construction given by the

judgment will be equally binding upon it.

Article 64
Unless otherwise decided by the Court, each party shall bear its

own costs.

CHAPTER IV

ADVISORY OPINIONS

Article 6s

1 . The Court may give an advisory opinion on any legal question
at the request of whatever body may be authorised by or in accordance

with the Charter of the United Nations to make such a request.

2. Questions upon which the advisory opinion of the Court is

asked shall be laid before the Court by means of a written request

containing an exact statement of the question upon which an opinion
is required, and accompanied by all documents likely to throw light

upon the question.
Article 66

1 . The Registrar shall forthwith give notice of the request for an

advisory opinion to all states entitled to appear before the Court.

2. The Registrar shall also, by means of a special and direct

communication, notify any state entitled to appear before the Court

or international organisation considered by the Court, or, should it

not be sitting, by the President, as likely to be able to furnish

information on the question, that the Court will be prepared to

receive, within a time limit to be fixed by the President, written

statements, or to hear, at a public sitting
to be held for the purpose,

oral statements relating to the question.

3 . Should any such state entitled to appear before the Court have

failed to receive the special communication referred to in paragraph 2
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of this Article, such state may express a desire to submit a written
statement or to be heard; and the Court will decide.

4. States and organisations having presented written or oral

statements or both shall be permitted to comment on the statements
made by other states or organisations in the form, to the extent, and
within the time limits which the Court, or, should it not be sitting,
the President, shall decide in each particular case. Accordingly, the

Registrar shall in due time communicate any such written statements

to states and organisations having submitted similar statements.

Article 67

The Court shall deliver its advisory opinions in open court, notice

having been given to the Secretary-General and to the representatives
of Members of the United Nations, of other states and of international

organisations immediately concerned.

Article 68

m the exercise of its advisory functions the Court shall further

be guided by the provisions of the present Statute which apply in

contentious cases to the extent to which it recognises them to be

applicable.

CHAPTER V

AMENDMENT
Article 69

Amendments to the present Statute shall be effected by the same

procedure as is provided by the Charter of the United Nations for

amendments' to that Charter, subject however to any provisions which

the General Assembly upon recommendation of the Security Council

may adopt concerning the participation of states which are parties to

the present Statute but are not Members of the United Nations.

Article 70

The Court shall have power to propose such amendments to the

present Statute as it may deem necessary, through written communica-

tions to the Secretary-General, for consideration in conformity with

the provisions of Article 69.
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INDIVIDUAL RESPONSIBILITY

for acts of state, 46 ff., 484
for violations of international law,

46 ff., 484

INDIVIDUALS AS INTERNATIONAL ORGANS,
149 ff.

INDONESIAN QUESTION, 226 f., 229,
243 36 > 390, 393. 4>3, 413, 4*6,

438 ff., 731 f., 742, 743, jjs, jSf,

789

INTER-AMERICAN TREATY OF RECI-

PROCAL ASSISTANCE, 328, 793 f.

INTERIM COMMITTEE OF GENERAL

ASSEMBLY, 163 ff., 54.6

INTERNATIONAL AGREEMENTS to be
concluded by the U.N., 330 ff.

INTERNATIONAL BILL OF RIGHTS, 32, 41

INTERNATIONAL CO-OPERATION, 20 ff.

INTERNATIONAL COURT OF JUSTICE,

79 ff-, 82 f., 103, 104, 294, 463 ff.

access to, 82 f., 489 ff., 493 ff.

advisory opinions, 146 f., i8f,

216, 485;, S45 ff.

as compared with Permanent Court
of International Justice, 464 ff.

as principal organ of the U.N.,
47 f.

compulsory jurisdiction
declaration of United States, 785
declarations made under Article

36, para. 2 of the Statute,

524 ff., $28 f.

enforcement (execution) of decisions

of, 294, 39 ff.

expenses, 502 ff.

extra-judicial functions of President,
20 f.

judges
election of, 466 ff.

qualification of, 471 ff.

jurisdiction, 483 ff.

compulsory, 478, 480, $16 ff.,

36, 7

in disputes arising under multi-

lateral treaties, $29 ff.

law to be applied by, $3 1 ff.

national groups, 466 ff.

obligations with respect to, 103

organisation of, 466 ff.

privileges and immunities, 507 ff.

procedure, 34 ff.

sanction for non-compliance with a

judgment of, 720 f.

seat, 104, 475 ff.

states as parties before the, 483 ff.

states to which the Court is open,
82 ff., 489 ff., 493 ff.

Statute, 4 f., 79 ff., 463 ff., 823 f.

amendments, 823 f.

as integral part of the Charter,

79 ff-

INTERNATIONAL CRIMINAL JURISDIC-

TION, 48 ff.

INTERNATIONAL DISPUTES, 364 f.

INTERNATIONAL LAW

general, and the Charter of the U.N.,

109 f.

individual responsibility for violations

of, 46 ff., 484

INTERNATIONAL LAW COMMISSION of

the General Assembly, 163
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INTERNATIONAL ORGANISATIONS, mean-

ing of term, 487 f.

INTERNATIONAL ORGANS
direct and indirect, 149 ff.

individuals as, 149 ff.

states as, 149 ff.

INTERNATIONAL PEACE, 19, 106

INTERNATIONAL POLICE FORCE, 762 ff.

INTERPRETATION

general remarks on, xiii

preamble as means of, 9 ff.

INTERVENTION IN CIVIL WAR, 19

INVESTIGATION, competence of

of the General Assembly, 164, 166 f.,

"69. 204, 304, 388, 391, 456 f.

of the Secretary-General, 303 f.

of the Security Council, 387 ff.

IRANIAN CASE, 242, 246, 360, 413, 414,

417 ff.

ITALY, Peace Treaty, 148, 284, 335,

590 f., 603, 825 ff.

JERUSALEM, City of, international

regime, 686 f.

JOINT ACTION UNDER ARTICLE 106,

756 ff.

JUDICIAL COMMUNITY OF THE U.N.,
admission of states, 8 1 f.

membership, 79 ff., 489 ff.

rights and duties of the members,

499 ff.

withdrawal from, 130 ff.

JUDICIAL SETTLEMENT AND ARBITRA-

TION, meaning of terms, 464

JUDICIAL SETTLEMENT OF DISPUTES,

463 ff.

JURIDICAL PERSONALITY OF THE ORGANI-

SATION, 330 ff., 336 f.

JURISDICTION

compulsory, of I.C.J., 478, 480,

516 ff., J 36

declaration of United States under

Article 36, para. 2 of the Statute,

75
domestic,

under Article 2, para. 7: 19, 30,

Si, 76, 86, 99 f., 364, 381 f.,

426, 440, 527 ff., jji f., 769 ff-

JURISDICTION coot,

domestic coot.

under Article i j, para. 8 of the

Covenant, 770 ff.

international criminal, 48 ff.

JUSTICE
and law, i j ff., 295, 366 f.

and peace, 1 7

KOREA, independence of, 174, 199,

an, 4ji, 462, 807

LAW AND JUSTICE. See Justice.

LAW, international. See International

law

LEAGUE OF ARAB STATES, 8j, 320, 323

LEAGUE OF NATIONS

compared with the U.N., 273 ff.

Covenant, 3, 7, i$f.

dissolution, 594 ff.

domestic jurisdiction under Article

i, para. 8 of the Covenant,

770 ff.

LEBANON AND SYRIA CASE, 228 f., 376,

LEGAL DISPUTES, 406 ff., 477 ff.

and political disputes, 477 ff.

LEGAL QUESTIONS, meaning of term in

Article 96 of the Charter, $48 f.

LEGAL REMEDY AND RIGHT, 41

LEGAL STATUS

of the members of the Secretariat,

307 ff.

of the Organisation, 329 ff.

of the seat of the Organisation, 348 ff.

LEGATION, ri^ht of, of the U.N., 234,

33*

LEX POSTERIOR DEROGAT PRIORI, III,

I if

LEX PRIOR DEROGAT POSTERIORI, 112,

116

LIMITATIONS on the functions of the

Organisation, 769 ff.

LOCAL DISPUTES, procedure for settle-

ment of, 433 ff.

LONDON AGREEMENT for the prosecu-
tion of war criminals, 738 f.
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MAINTENANCE OF PEACE, 1 1
, 13 ff.

and restoration of peace, 1 3

MANDATE AND TRUSTEESHIP, $66 ff.,

MISSIONS, permanent, established at the

seat of the U.N., 33$ f.

MONROE DOCTRINE, 798

MANDATED TERRITORIES to be placed
under trusteeship, 571 f., 575 f.,

92 ff.

MANDATORY OR OPTIONAL MEMBER-

SHIP IN COLLEGIATE ORGANS, IJI

MAVROMMATIS PALESTINE CONCESSIONS

CASE, 380

MEASURES,

(actions) enforcement, 14, 91 ff., 98,

281 ff., 291, 294, 326 ff., 724 ff.,

746 ff.

effective collective, 13 f., 92

provisional, 93, 739 ff.

MEETINGS

of General Assembly, place of, 178 f.

publicity of, 178

of Security Council, periodic, 233 ff.

publicity of, 238, 271

MEMBER AND ORGAN, 149

MEMBERS OF THE U.N., meaning of

term, 80, 489
See also Obligations of Members

MEMBERSHIP
in collegiate organs, mandatory or

optional, 151

in General Assembly, i jf ff.

in judicial community of the U.N.,

79 ff., 489 ff-

in Security Council, 219 ff., 222 ff.,

233 ff., 272 f.

in United Nations, 57 ff.

and form of government, 76 ff.

compulsory, j$ f.

in narrower and wider sense of

term, 79 ff., 85, 130 ff.

indirect, 83 ff.

original, 57 ff.

subsequent, 57 ff., 61

suspension from exercise of rights

of, 712 ff.

temporary, 83 ff.

MILITARY STAFF COMMITTEE, 7^0 ff.,

764 ff.

report on General Principles govern-

ing the organisation of the armed

forces, 7$o ff., 765 ff., 802, 814

NATIONAL GROUPS, 466 ff.

NATIONS, equal rights of, 27, jo

NATURAL-LAW DOCTRINE, 40

NON - INTERVENTION IN DOMESTIC

AFFAIRS (Article 2, para. 7), 19,.

3, 52, 76, 86, 99 f.

See also Domestic jurisdiction

NON-MEMBER STATES,

obligations of, 106 ff.

relation to the Organisation (Article

2, para. 6), 19, 7$ *-, 83, 8j ff.,

87 ff., 106 ff., 124 f., 214, 226,

369 ff.

NON-RECOGNISED STATES, admission to

the U.N., 79

NON-SELF-GOVERNING TERRITORIES,

Declaration regarding, $j2 ff.

not placed under trusteeship, f$o ff.

and non-self-governing territories-

placed under trusteeship, differ-

ence, 2 f.

protection of peoples of, 3, 102,

5*0 ff.

supervision of administration, 2

NORTH ATLANTIC DEFENCE TREATY,

320, 326, 328, 79$ff.

OBLIGATION (duty),
and right, 39, 88 f., 1^4
and sanction, 88, 96, 107, 109

OBLIGATIONS

conflict of

under general international law,

1 13 ff.

under U.N. Charter, it i ff.

of non-members, 87 ff., 106 ff.

of the Members, ij, 87 ff;,

contractual character, 8 f., 90

financial, 94

meaning of term, 1 1 8 f.

to carry out decisions of Security

Council, 9j ff.
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OBLIGATIONS cent.

of the Members cent,

with respect to

economic and social co-opera-
tion, 99 f.

enforcement actions, 98
human

rights, 29 ff.

I.C.J., 103

non-self-governing and trust

territories, 102. See also Non-
self -

governing territories ;

Trusteeship system.

registration of treaties, 102,

696 ff., 721 ff.

the Secretariat, 102

ORGAN AND MEMBER, 149

ORGANS

collegiate, membership in, manda-

tory or optional, 151

international, direct and indirect,

149 ff.

individuals as, 149 ff.

states as, 149 ff.

of the United Nations, i 36 ff.

auxiliary, 137 ff., 140 ff.

competence of, as right or as duty,

'54
enforcement of decisions of, 294 f.

indirect, specialisedagencies as, 146

meaning of term, 146 f., 546

principal, 1 36 ff.

and subsidiary, difference, 14$ .

subsidiary, 136 ff., 392 f., 671 f.

ORGANISATION (UNITED NATIONS),
assistance to, 91 ff., 97

expulsion from, 710 ff.

functions, 15, 20 ff., 93, 359 ff.,

698 f., 825 ff.

limitations on, 769 ff.

juridical personality, 330 ff., 336 f.

legal status, 329 ff.

privileges and immunities, 333,

337 ff.

seat, 98

legal
status of, 348 ff.

sovereignty, 348, 353
withdrawal from, 1 2 2 ff.

ORGANISATIONS,

international, meaning of term, 487 f.

regional, 85, 319 ff., 331, 433 ff.,

793 ff-

competence, 324 ff.

enforcement action by, 326 ff.

See also Arrangements.

K.

ORIGINAL MEMBERSHIP, 57 ff.

PACT OF PARIS AND U.N. CHARTER,
119 ff.

PALESTINE

Mavrommatis Concessions case, 380

question, 167, 170, 171 f., 195 f.,

197, 207, 2io, 233, 285, 286 ff.,

395, 461 f., 591 f., 653, 686 f.,

73. 732, 734, 74 ff-, 743,

757 fT 760 f.

PEACE,
and justice, 1 7

and security, 1 3

breach of, and act of aggression, 14

prevention and repression. 13 ff.,

92 ff.

endangered by peaceful settlement,

368 f.

international, 19,106
maintenance of, n , i 3 ff.

and restoration of, i 3

threats to, prevention and removal

of, 13 ff., 92 f-

PEACE-LOVING, meaning of term, 69 ff.

PEACE TREATIES EXCLUDED from the

competence of the U.N., 199

PEACE TREATY WITH ITALY, 148, 284,

33 J, 59 f>, 6 3, 82 5 ff-

PERIODIC MEETINGS OF SECURITY

COUNCIL, 233 ff.

PERMANENT AND NON-PERMANENT
MEMBERSHIP in Security Council,

219 ff.

PERMANENT COURT OF INTER-
NATIONAL JUSTICE

compared with I.C.J., 464 ff.

Statute of, 8 1

PERMANENT MISSIONS established at seat

of the U.N., 335 f. >

PERSONALITY, juridical, of the Organi-

sation, 330 ff., 336 f.

'

PLAN,' meaning of term, 96, 105

POLICE FORCE, international, 762 ff.

POLITICAL CO-OPERATION, 20 ff.

POLITICAL AND LEGAL DISPUTES, 477 ff.

POLITICAL MEASURES OR SANCTIONS,

732 ff.

$7
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POLITICAL RIGHTS OF WOMEN, 32 f.

POWER, delegation of, 142 f., 167, 400

POWERS, specific, of Security Council,

290 f.

PREAMBLE OF THE CHARTER, binding

force, 9 ff.

as means of interpretation, 9 ff.

1

PRESENT '

CHARTER, 90

PRESIDENT

of General Assembly, 1 56 ff.

of Security Council, 236 f.

PREVENTION AND REMOVAL of threats to

the peace, 13 ff., 92 f.

PREVENTION AND REPRESSION OF

breaches of the peace, 13 ff., 92 f.

PREVENTIVE ACTION, 93 f.

or enforcement action, 92 f., 714

PREVENTIVE FUNCTIONS OF THE ORGANI-

SATION, 20 ff., 93

PRINCIPAL ORGANS OF THE U.N., 1 36 ff.

and subsidiary organs, difference, 145

PRINCIPLES OF THE U.N., 10 ff.

PRIORITY OF EXECUTION in case of

conflict between treaty obligations,

117

PRIVILEGES AND IMMUNITIES,

diplomatic, 338, 340 f.

of the I.C. J., 507 ff.

of the members of Secretariat, 314 ff.

of the Organisation, 333, 337 ff.

Convention on, 342 ff., 486
of specialised agencies, 3 3 8 f.

PROCEDURAL AND NON-PROCEDURAL

(SUBSTANTIVE) MATTERS, 66, 232,

24* ff-, H9 ff-, 267, 392, 431

PROCEDURE
in General Assembly, 176 ff., 192 f.,

459 ff.

in I.C.J., 534 ^
in Security Council, 192 f., 226 f.,

2 37 ff.

and procedure in General Assem-

bly, difference, 192 f.

rules of, power to adopt, 140 ff.

PROCEDURES FOR QUASI - JUDICIAL
SETTLEMENT OF DISPUTES

and adjustment of other situations,

372 ff.

PROCEDURES FOR QUASI - JUDICIAL
SETTLEMENT OF DISPUTES COnt.

initiated by General Assembly and by

Secretary-General, 431 ff.

instituted by Security Council, 387 ff.

by the parties, 373 ff.

of local disputes, 433 ff.

under the Charter and under the

Covenant, 373

PROMULGATORY CLAUSE, 8 f., 281

PROTECTION OF THE PEOPLES of non-

self-governing territories, 3, 102,

off.

PROVISIONAL MEASURES, 93, 739 ff.

PUBLIC OPINION, 271

PUBLICATION OF TREATIES, 696 ff.

PUBLICITY OF MEETINGS

of General Assembly, 178

of Security Council, 238, 271

PURPOSES OF THE U.N., 2 ff., 10 ff.

QUASI-JUDICIAL SETTLEMENT OF DIS-

PUTES and adjustment of other

situations, 359 ff. See also Proce-

dures.

QUORUM
in General Assembly, 189
in Security Council, 244 f.

RATIFICATION OF THE CHARTER, 57 f.

RECOGNITION OF A COMMUNITY as state

by the U.N., 79, 227

RECOMMENDATIONS

meaning of term, 61 ff., 9$ ff., 106,

186, 195 f.

of General Assembly, legal effect, 459
of Security Council, legal effect,

444 t

RE-ENTERING THE ORGANISATION, 78

REGIONAL ACTION, 321

REGIONAL AGENCIES, 319 ff., 331,

433 ff-

REGIONAL ARRANGEMENTS (organisa-

tions), 8j, 319 ff., 331, 433 ff,

793 ff-

REGIONAL ORGANISATIONS,

competence, 324 ff.

enforcement action by, 326 ff.
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REGISTRATION AND PUBLICATION OF

TREATIES, 696 ff.

as function of the Organisation,

698 f.

obligations with respect to, 102,

696 if.

regulations, 699 ff.

sanction for non-registration, 721 ff.

REMEDY, legal,
and

right, 41

REMOVAL, prevention and, of threats

to the peace, 13 ff., 92 f.

REPETITIONS IN THE CHARTER, 10 f.,

i8f.

REPRESENTATION

of the Members
on General Assembly, i jj f.

on Security Council, 233 ff.

ot the members of Security Council at

the seat of the Organisation, 234 f.

REPRESSION AND PREVENTION of

breaches of the peace, 13 ff., 92 f.

RESPECT FOR TREATY OBLIGATIONS, 16

RESPONSIBILITY,

collective or individual, 738 ff.

individual,

for acts of state, 46 ff. , 484
for violations of international law,

46 ff., 484

primary
of the Great Powers, 272 f.

of the Security Council for main-

tenance of peace, 272 f.

RESTORATION AND MAINTENANCE OF

PEACE, 13

REVISION OF TREATIES, 16, 211 ff.

RIGHT
and freedom, 29, 39

and legal remedy, 41

and obligation (duty), 39, 88 f., i 54

of legation of the U.N., 234, 33 j

of self-defence, 99, 269 f., 791 ff.

of withdrawal from the Organisation,
122 ff.

RIGHTS,
Bill of, international, 32, 41

equal,
of men and women, 12, 27

of nations, 27, 50

RIGHTS cont.

human, 27 ff.

obligations of the Members with

respect to, 29 ff.

Universal Declaration of, 33 ff.

of membership, suspension from
exercise of, 712 ff.

of states, 27 ff., 32, 50 ff.

political, of women, 32 f.

ROOSEVELT, Franklin D., 3

RULES OF PROCEDURE, power to adopt,

140 ff.

SANCTION
and

obligation, 88, 96, 107, 109

concept of, 706 ff.

for non-compliance with a judgment
of I.C.J., 720 f.

for non-registration of treaties, 72 1 ff.

SANCTIONS

or political measures, 732 ff.

provided for in the Charter, 706 ff.

SEAT OF INTERNATIONAL COURT OF

JUSTICE, 104, 475 ff.

SEAT OF THE ORGANISATION, 98

legal status of, 348 ff.

representation of members of Security
Council at, 234 f.

SECRETARIAT,

Appeals Board, 3 1 2

as organ of the U.N., 136, 296 ff.

members,

legal
status of, 307 ff.

privileges and immunities, 314 ff.

relationship to Organisation,

3' 3 f-, 3 '8

obligations with respect to,

organisation of, 299 ff.

staff, 298 ff.

SECRETARY-GENERAL,
administrative and political functions,

302 f., 304
as organ of the U.N., 136, 296 ff.

competence, 302 ff., 431 ff.

election, 296 ff.

power of investigation, 303 f.

relationship to members of staff,

3 'off.

SECURITY COUNCIL, 219 ff.

absence of a permanent member.

240 ff.

102
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SECURITY COUNCIL cont.

competence, 279 ff.

under trusteeship system, 62$ ff.

continuous function, 234, 237 f.

incapacity to reach a decision, 26$ f.

legal
effect

of acts, 293 ff-. 444 ff-

of recommendations, m ff.

meetings,

periodic, 233 ff.

publicity, 238 ff., 271

membership in 219 ff., 222 ff.,

233 ff., 272 f.

obligation to carry out decisions of,

95 ff-

obligatory and non-obligatory func-

tions, 264 ff.

organisation of, 219 ff.

power of investigation, 387 ff.

President of, 236 f.

primary responsibility for mainten-

ance of peace, 272 f.

procedure in, 192 f., 226 f., 237 ff.

only states invited to participate in

discussion, 226 f.

quorum, 244 f.

representation
of members at seat of the Organisa-

tion, 2 34 f.

of Members on, 233 ff.

sessions, 237 f.

settlement of disputes and adjustment
of other situations by the, 373 ff.

specific powers, 290 f.

transfer of competence to General

Assembly, 266 ff.

relationship to Trusteeship Council,

625 ff.

voting procedure, 239 ff., 273 ff.

abstention from voting by a per-
ment member, 240 ff.

obligatory abstention by members,

258 ff.

statement of sponsoring powers,

249 ff-

substantive and procedural matters,

66, 232, 245 ff., 249 ff., 267,

392, 43i
veto right, 66, 239 ff., 272 f.,

274 ff., 277 ff.

voting on obligatory and non-

obligatory functions, 264 f.

withdrawal of a case from 386 f.,

4'7ff-

SECURITY AND PEACE, 13

SELF-DEFENCE, right of, 99, 269 f.,

791 ff.

SELF-DETERMINATION

of peoples, 50 ff.

of states, 52 f.

SELF-GOVERNMENT AND INDEPENDENCE,

559, 634, 640, 660 f.

SELF-HELP, 269 f.

SESSIONS,

of General Assembly, 176 ff.

of Security Council, 237 f.

SETTLEMENT AND ADJUSTMENT, meaning
of terms, 359 ff., 405

SETTLEMENT OF DISPUTES, n, 15, 18,

90 f., 359 ff-, 372 ff-, 387 ff.,

43 iff., 433 ff., 437 ff., 444, 463 ff.

by General Assembly, 450 ff.

by Security Council, 373 ff.

of local disputes, 433 ff.

under Article 39: 437 ff.

under Article 94: 444

SITUATIONS,

adjustment of, under Article 39:

437 ff-

adjustment or settlement of, 15, 18,

359 ff-, 437 ff-

SITUATIONS AND DISPUTES, meaning of

terms, 205, 261 ff., 360 f.

SOCIAL AND ECONOMIC CO-OPERATION,
20 ff., 22 ff., 99 f.

SOUTH AFRICA, treatment of Indians in,

30 ff., 181, 185, 451, 453, 455 f.,

772 f., 775 f., 779, 785 f.

SOUTH-WEST AFRICA, former mandated

territory of, to be placed under

trusteeship system, 181 f., 571 f.,

598 ff., 685 f.

SOVEREIGN EQUALITY, 51 ff.

SOVEREIGNTY

of the Members and right
of with-

drawal from the Organisation,

125 f-, '34
of the Organisation, 348, 353

popular, 6 f.

SOVEREIGNTY DOGMA, influence on

drafting the Charter, 281

SOVIET UNION, violation of human

rights, 31 f.
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SPANISH QUESTION, 76 ff., 210 f., 267,

268, 391, 396,402,413,451, 727 f.,

779 f; 7*5

SPECIAL AGREEMENTS UNDER ARTICLE

43: 748 ff-, 7SS f-

SPECIALISED AGENCIES, 84, 146, 338 f.,

545

agreements with the U.N., 331 f.

as indirect organs of the U.N., 146

privileges and immunities, 338 f.

SPECIFIC POWERS OF SECURITY COUN-
CIL. See Security Council.

SPONSORING POWERS, Statement on

voting procedure in Security. Coun-

cil, 249 ff.

STATE,

acts of, individual responsibility for,

46 ff., 484

meaning of term, 60, 226

recognition of a community as, by
the U.N., 79, 227

STATES

as international organs, 149 ff.

as members
of General Assembly, i S5
of Security Council, 2 1 9

as Members of the U.N., 59 ff., 68 f.

as parties before I.C.J., 483 ff.

'

directly concerned,' $78 ff., 599 ff.

equality of, ji

only states invited to participate in

discussion of Security Council,

226 f.

rights of, 27 ff., 32, 50 ff.

self-determination of, j2 f.

STATUTE OF INTERNATIONAL COURT OF

JUSTICE, 4 f., 79 ff., 463, 823 f.

as integral part of the Charter,

79 ff.

STATUTE OF THE PERMANENT COURT OF

INTERNATIONAL JUSTICE, 81

STRATEGIC AREAS, trusteeship agree-
ments concerning, 606 ff., 6i f.,

643, 647 f., 649 f.

SUB-COMMITTEES, 144

SUBSEQUENT MEMBERSHIP, S7 ff-> 6l

SUBSIDIARY ORGANS OF THE U.N.,

136 ff., 392 f., 671 f.

and principal organs, difference,

SUBSTANTIVE (NON-PROCEDURAL) AND
PROCEDURAL MATTERS, 66, 132,

245 ff., 249 ff., 267, 392, 431

SUSPENSION from the exercise of
rights

of membership, 7 1 2 ff.

of right of voting in General

Assembly, 717 ff.

SWITZERLAND,
admitted as party to Statute of I.C.J.,

82, 490 f.

agreement concerning the Ariana

Site, 33 S
Interim Agreement on Privileges and

Immunities of the U.N., 335

participation in election of the

members of I.C. J., fi6, 824

SYRIA AND LEBANON CASE, 228 f., 376,

414, 43i

TEMPORARY MEMBERSHIP

in Security Council, 222 ff.

in the U.N., 83 ff.

THREATS TO THE PEACE, prevention and

removal, 13 ff., 92 f.

TOLERANCE, 27

TREATIES,

registration
and publication, 102,

696 ff.

revision, 16, 211 ff.

sanction for non-registration, 721 ff.

TREATY,
Inter-American of Reciprocal Assist-

ance, 328, 793 f.

North Atlantic Defence, 320, 326,

328, 795 ff.

obligations,
conflict of

priority of execution, 1 17

under general international law,

113 ff.

under the Charter, 1 1 1 f.

respect for, 16

of Peace with Italy, 148, 284, 335,

590 f., 603, 82j ff.

signed by Five European States at

Brussels, 321 f., 325 f., 328, 794 f.

TRIESTE, Free Territory of, 148, 82 s ff.

TRUSTEESHIP AGREEMENT

for British Cameroons, 519 f., j8y,

614, 616, 630, 638 f., 641, 647,

665, 690
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TRUSTEESHIP AGREEMENT coat.

for British Togoland, $19 f., $8$,

614, 616, 630, 638 f., 641, 647,

66;, 690
for French Cameroons, 519 f., 584,

614, 616, 641, 690
for former Japanese mandated Islands,

H* $72, S*S> 602, 604 ff., 609,

612, 614, 616, 62;, 628, 629,

631, 63$, 636, 637, 639, 641,
6 S6 6 S9> 66, 682 69

for French Togoland, $19 f., 584,

614, 616, 641, 690
for Nauru, 590, 602, 603, 614, 631,

637, 641, 656, 66$, 690
for New Guinea, 603, 614, 631, 637,

641, 6 $6, 66s, 690
for Palestine (suggested by the United

States), 591 f., 6$3
for Ruanda-Urundi, 519 f., $84, 614,

616, 631, 638 f., 641, 66;, 690
for Tanganyika, 519 f., $82, 614,

616, 630, 638 f., 641, 647, 665,

690
for Western Samoa, 19 f., $84 f.,

587, 603, 614, 61$, 621, 631,

*33. 6 3S> 637, 66s, 69

TRUSTEESHIP AGREEMENTS, 194, 332,

571 ff., $78 ff.

'

approval
'

by the U.N., 606 ff.,

6 10, 653 ff.

concerning strategic and non-strategic

areas, 606 ff., 61$ f., 643, 647 f.,

649 f.

no participation of population of

trust territory in conclusion of,

588
to be approved by the U.N., 578 ff.,

606 ff.

to be concluded by the
'

states

directly concerned,' 578 ff., $99 ff.

TRUSTEESHIP COUNCIL, 66 1 ff.

a subsidiary organ of the U.N. , 671 f.

competence outside the scope of

trusteeship system, 684 ff.

organisation and procedure, 66 1 ff.

relationship
to General Assembly, Security

Council and other organs of the

U.N., 669 ff.

to Security Council, 62$ ff.

TRUSTEESHIP SYSTEM, 3, $66 ff.

alteration and termination of trustee-

ship status, 6$3 ff.

TRUSTEESHIP SYSTEM cont.

and mandate, 566 ff., 596 ff.

competence
of General Assembly, 622 ff.

of Security Council, 625 ff.

effect of withdrawal or expulsion of

administering authority from the

U.N., 659
elements of trusteeship, 569
establishment of fortifications and

use of volunteer forces on trust

territories, 641 ff.

functions

of supervision, 609 ff.

of the Organisation and obligations
of administering authority,

$66 ff., 609 ff.

determined in the Charter: a

minimum to be stipulated in

trusteeship agreements, 613,

656

jus cogens or jus dispositivum, 6 1 2

mandated territories to be placed

under, $71 f., S7S f- 9* ff.

meaning of term
'

trusteeship," $66

objectives, $68 ff., 609 ff. See also

self-government, this
entry.

obligations of

administering authority
other than under Article 76:

641 ff.

under Article 76: 63$
under Chapter XI: 631 ff.

Organisation as administering autho-

rity, $89, 6$i ff.

question of sovereignty, 6$i, 688 ff.

sanctions, 694 f.

self-government or independence as

objective, $$9, 634, 640, 660 f.

South West Africa to be placed

under, 181 f., $71 f., 598 ff.,

68$ f.

strategic and non-strategic trust

territories, difference, 649 f.

territories to be placed under, $70 ff.

voluntary character of, $7 1 ff.

UNANIMITY of the permanent members

of Security Council, 66, 239 ff., 264,

272 f., 274 ff., 277 ff., 822

See also Veto right.

UNITED NATIONS,
as compared with League of Nations,

273 ^
as name of the Organisation, 3 f.



Index 903

UNITED NATIONS cant.

Charter. See Charter of the U.N.

Declaration by, 3 f. , 8, 78

emblem, official, 194

flag, '94
international agreements to be con-

cluded by, 330 ff.

organisation of, 56 ff.

organs of, 136 ff., 140 ff., 146 f.,

'4, 392 f-> 4*. 6 7i f-

principle of democracy as basis of, 6

Purposes and Principles, 2 ff., 10 ff.

right of legation, 234, 335
various meanings of term, 4 f. , 7 9 ff. ,

130 ff., 476

UNITED NATIONS DAY, 194

UNITED STATES,

Constitution, 6 f.

declaration made under Article 36,

para. 2 of the Statute of I.C.J., 785

special agreement under Article 43 of

the Charter, 75$ f.

UNIVERSAL DECLARATION OF HUMAN

RIGHTS, 33 ff.

UNIVERSALITY OF THE ORGANISATION,
66 f., 7 r

VETO RIGHT. See Unanimity.
outside the procedure in Security

Council, 264, 822

VOTING PROCEDURE
in General Assembly, 179 ff.

in Security Council, 239 ff., 273 ff.

abstention from voting by a per-

manent member, 240 ff.

VOTING PROCEDURE coot,

in Security Council cont.

obligatory abstention from voting,

258 ff.

statement of the sponsoring

powers, 249 ff.

substantive and procedural matters,

66, 232, 245 ff., 249 ff., 267,

392, 43'
veto

right. See Unanimity.

voting on obligatory and non-

obligatory functions, 264 f.

WAR, civil, intervention in, 19

WAR CRIMINALS, London Agreement for

prosecution of, 738 f.

WITHDRAWAL
from the judicial community of the

U.N., i 3 off.

from the Organisation, 1 2 2 ff.

and clausula rebus sic staatlbus,

128 f.

and expulsion, 122, 659
and principle of democracy, 1 2 j f.

and sovereignty of the Members,

njf-i "34
of a case from Security Council,

386 f., 417 ff.

WOMEN, political rights of, 32 f.

WORLD PEACE as purpose of the U.N.,

19, 106, 369

WORTH, dignity and, of the human

person, 12, 27





RECENT TRENDS IN THE LAW OF THE UNITED NATIONS





RECENT TRENDS
IN

THE LAW
OF

THE UNITED NATIONS

BY

HANS KELSEN
Professor of Political Science at the

Unirersity of California (Berkeley)

A Supplement to

'THE LAW OF THE UNITED NATIONS'

Published under the auspices of

THE LONDON INSTITUTE OF WORLD AFFAIRS

LONDON

STEVENS & SONS LIMITED



First Published 1951

Second Impression 1954

Published by
Stevens <f Sons Limited

of 119 d 120 Chancery Lane
London - Law Publishers

and printed in Great Britain

by The Berkshire Printing

Company Limited of Reading



CONTENTS
Introduction ........ page 9 1 1

1. ORGANISATION OF COLLECTIVE SELF-DEFENCE . . . 913

1. Collective Self-Defence as Distinguished from its

Preparation 4 . . . . . .913
2 . Collective Self-Defence of Non-Members . . 916

3 . Collective Self-Defence of Former Enemy States . 917

4. Collective Self-Defence and Regional Arrangements . 918

. The North Atlantic Treaty as a Regional Arrangement 920

6. The North Atlantic Treaty in Relation to
Italy. . 925

2. THE ACTION IN KOREA . . . . ... 927

1. The Resolution of June 2$, 19^0 .... 927

2. The Resolution of June 27, 1950 . . . 931

3. The Resolution of July 7., 1950 . . . 93 j

4. Action in Korea as Action of the United Nations . 936

$. The Use of the United Nations Flag . . .938
6. The Unified Command ..... 939

7. Absence of the Soviet Union from the Security
Council ........ 940

8. The Representation of China . . . .941
9. Representation of Members in Case of a Revolutionary

Change of Government ..... 944

10. Approval of Credentials : Procedural or Non-

Procedural Matter ...... 946

1 1 . Change of Name of a Permanent Member of the

Security Council ...... 948

1 2 . Action in Korea by the General Assembly . . 949

3. APPOINTMENT OF THE SECRETARY-GENERAL . . . 9^0

4. UNITING FOR PEACE ...... 953

1. The Resolution Adopted by the General Assembly on

November 3, 1950 ...... 953

2 . Interpretation of Article i o in Relation to Article 1 1

of the Charter ....... 959

3. Force Monopoly of die Security Council ? . . 970

( 909 )



9 1 o Contents

4. UNITING FOR PEACE continued

4. The '

Primary
'

Responsibility of the Security Council

for the Maintenance of Peace . . . .974
. The Secondary Responsibility of the General Assembly

for the Maintenance of Peace . . .. 97S
6.

'

Uniting for Peace
'

and Collective Self-Defence . 979

7. The Armed Forces to be Made Available as United

Nations Units ....... 980

8 . The Peace Observation Commission and The Collective

Measures Committee . . . . . .982
9. The Emergency Special Sessions of the General

Assembly . . . . . . . .983
10. The Resolution

'

Uniting for Peace
'

and the Covenant

of the League of Nations . . . . 98$

1 1 . The First Application of the Resolution
'

Uniting for

Peace
'

986

Index . . . . . . . . . . 99 J



INTRODUCTION
IN view of the legally relevant events which have occurred since

the completion of The Law of the United Nations, a revision has become

necessary. This is earlier than expected, and before it is possible
to prepare a new edition. At the suggestion of the Publishers it has

been decided to publish a Supplement dealing only with the principal
cases where the application of the Charter and its interpretation

might be of outstanding importance.

The problems discussed in this Supplement are: the organisation
of collective self-defence through the North Atlantic Treaty; the

action in Korea; the re-appointment of the Secretary-General; and

the resolution of the General Assembly
'

Uniting for Peace.' The
North Atlantic Treaty has been referred to in the first impression as

a regional arrangement for the organisation of collective self-defence.

But this Treaty has since assumed paramount political importance, and

its conformity with the Charter as well as its character as a regional

arrangement has been challenged. Hence it seems desirable to

re-examine the Treaty in connection with the analysis of the other

topics of this Supplement.

This analysis does not in every respect affirm the constitutionality
of the actions under consideration. The author, however, is

fully

aware of the fact that the law of a community national or

international and especially its constitution or constituent treaty,

may be changed not only by formal amendments carried out in

accordance with the procedure laid down for this purpose in the

law itself. It may be modified also by its actual application based

on an interpretation which, more or less consistent with the letter

of the law, is not in conformity with the ascertainable intention of

its authors. This is the way the law adapts itself to changing
circumstances if it is too difficult or impossible to put in operation
the amendment procedure. This is the case with the amendment

procedure prescribed in the Charter of .the United Nations. Since

the rule of unanimity among the five great Powers having permanent
seats in the Security Council applies to this procedure, amendments

to the Charter are practically impossible.

Lack of unanimity of the five great Powers has paralyzed the

system of collective security established in the Charter, and has

prevented, or at least hampered, the exercise of other important
functions of the Organisation,

such as the admission of new Members.

The actions analysed in this Supplement are all attempts to find a way
out of the impasse in which the unfortunate rule of unanimity has led

the United Nations. Viewed retrospectively with regard to the

( 911 )
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Charter (the view necessarily presented in this Supplement), these

actions may, in some of their aspects, be considered unconstitutional.

But directing our view towards the future, we may see them as the

first steps in the development of a new law of the United Nations .

In the main work the author has frequently emphasized that the

principle ex injuria jus non oritur law cannot originate in an
illegal

act has important exceptions. There are certainly cases where a

new law originates in the violation of an old law. If and in so far as

the organisation of collective self-defence through the North Atlantic

Treaty, the action in Korea, the re-appointment of the Secretary-

General, and the resolution
'

Uniting for Peace
'

are inconsistent

with the old law of the United Nations, they, perhaps, constitute

one of these cases of which we may say ex injuria jus oritur.

Chapter i of this Supplement is partly identical with an article

the author published under the title
'

Is the North Atlantic Treaty
in Conformity with the Charter of the United Nations ?

'

in The

University of Kansas City Law Review, vol. 19; chapter 4 is partly
identical with an article the author published under the title

'

Is

the Acheson Plan Constitutional ?
'

in The Western Political Quarterly,

University of Utah, vol. III.

HANS KELSEN.

February, 19 i.



CHAPTER 1

ORGANISATION OF COLLECTIVE SELF-DEFENCE
i. COLLECTIVE SELF-DEFENCE AS DISTINGUISHED FROM ITS

PREPARATION

THE North Atlantic Treaty signed at Washington on April 4, 1949,
is an agreement concluded by twelve states of which ten are Members
of the United Nations and two non-Members, one of them

(Italy)

being a former enemy state within the meaning of Article 107 of the

Charter of the United Nations. Its main purpose is laid down in

Article which provides:

The Parties agree that an armed attack
against one or more

of them in Europe or North America shall be considered an

attack against them all; and consequently they agree that, if

such an armed attack occurs, each of them, in exercise of the

right of individual or collective self-defence recognised by
Article 51 of the Charter of the United Nations, will assist

the Party or Parties so attacked by taking forthwith, individually
and in concert with the other Parties, such action as it deems

necessary, including the use of armed force, to restore and

maintain the security of the North Atlantic area.

Any such armed attack and all measures taken as a result

thereof shall immediately be reported to the Security Council.

Such measures shall be terminated when the Security Council

has taken the measures necessary to restore and maintain

international peace and security.

This Article constitutes an organisation
of the collective

self-defence provided for by Article i of the Charter which reads

as follows:

Nothing in the present Charter shall impair the inherent

right of individual or collective self-defence if an armed attack

occurs against a Member of the United Nations, until the

Security Council has taken the measures ne( essary to maintain

international peace and security. Measures taken by Members

in the exercise of this right
of self-defence shall be immediately

reported to the Security Council and shall not in any way
aftect the authority and responsibility of the Security Council

under the present Charter to take at any time such action as

it deems necessary in order to maintain or restore international

peace and security.

In referring to an
'

inherent
'

right (in the French text :

'

droit

naturel ') this provision seems to claim a merely declaratory not *

constitutive character. According to its wording Article i only

( 93 )
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recognises the right of self-defence as established independently
of the Charter by natural law. This Article of the Charter presupposes
the natural-law doctrine. But it does not and cannot stipulate an

obligation of the Members to accept this doctrine. For those who
do not accept it Article i has, in spite of its wording, a constitutive

character. It is this Article which establishes the right of self-

defence
;

and this
right,

as a right which states have in their capacity
as Members of the United Nations, has no other content than the

one determined by Article i . If one accepts the natural-law doctrine

the validity of Article i becomes highly problematical. For this

Article extends as well as restricts the right of self-defence as it is

usually presented by the followers of the natural-law doctrine.

According to this doctrine, natural law does not establish, as

Article i does, a right of collective self-defence; and the right of

self-defence may be exercised under natural law not only as long as

an international organisation does not intervene. Referring to its
'

inherent
'

or
'

natural
'

right a state may, in opposition to the

provision of Article $i, continue to exercise self-defence after the

Security Council has taken the measures determined in Article 51.

An interpretation of this Article in accordance with its wording leads

to its self-destruction. 1

The wording of Article i is objectionable also in other respects.
The statement that nothing in the Charter shall impair the right

of

self-defence
*

if an armed attack occurs,' means, if taken literally,

that this right is not impaired by other provisions of the Charter

under the condition only that, and consequently after the moment
when, an armed attack occurs. But the right may be impaired by
other provisions of the Charter as long as no such armed attack occurs.

This, however, is impossible because the right of self-defence exists

only if,
and that implies after an armed attack occurs. It is the right

of self-defence and not its being not impaired by provisions of the

Charter which is conditioned by the occurrence of an armed attack.

What is meant by the first sentence of Article 51 is probably: that

nothing in the Charter (the word
'

present
'

is superfluous and even

misleading because it might exclude provisions established by an

amendment to the Charter) shall impair the right of self-defence to

be exercised against armed attack. Perhaps the wording
'

if an

armed attack occurs
'

has been chosen in order to spare the word
'

against
'

for the specification of the armed attack as directed
'

against
'

a Member.

The defective wording of the first sentence of Article 51 makes

an interpretation possible according to which the conclusion of a

treaty organising collective self-defence is permissible only
'

if,' and

that means, after an armed attack occurs. If this interpretation is

accepted the North Atlantic Treaty as well as the two other treaties

1 Cf. The Law of the United Nations, pp. 791 ff., 794 ff.
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concluded for the organisation of collective self-defence, the Rio dc

Janeiro and the Brussels Treaties, are unconstitutional. But this

interpretation is based not only on an obvious error in the wording
of Article $i but also on the assumption that the conclusion of a

treaty for the organisation of collective self-defence is an act by which
the right of collective self-defence is exercised and, hence, possible

only
'

if,' and that implies after, an armed attack occurs. This

assumption, however, is erroneous, or at least, not the only possible
one. The exercise of the right of self-defence consists in actions,

especially enforcement actions (meaning actions involving the use of

force) directed against the aggressor after an armed attack has occurred.

The right of self-defence is an essential restriction of the obligation
established by Article 2

, Paragraph 4, of the Charter to refrain from

the use of force, especially from the use of armed force, which is a

possible if not an essential element of the exercise of the right of self-

defence against an armed attack. The conclusion of a treaty for the

organisation of collective self-defence may be considered not as

exercise of the right of self-defence but as preparation of the exercise

of this right. Then it is not incompatible with Article 51 which

does not refer to such preparation, just as armament for the purpose
of preparing self-defence is not incompatible with Article $ i .

If the term
'

collective self-defence
'

has any meaning at all it

means defence of the attacked state exercised not only by this state

itself but also by other states coming to its assistance. With respect
to the latter states the term

'

self '-defence is another mistake in the

wording of Article $i. What is meant by collective
'

self-defence

is collective
'

defence
'

against an armed attack.
'

Collective
'

defence implies organised defence; and such organisation is effective

only if prepared before an armed attack occurs. The interpretation

of Article 51 according to which a defence treaty must not be

concluded before an armed attack occurs has the effect to make

collective self-defence almost illusory.

If the conclusion of a defence treaty for the organisation of

collective defence is not the exercise of the right of self-defence, it is

not a measure to be reported to the Security Council according to

the second sentence of Article 51. Nor is any other preparatory

measure, taken in fulfillment of a defence treaty prior to the armed

attack, under the obligation established by the second sentence of

Article 51. Such measures are those taken under Article 3 of the

North Atlantic Treaty stipulating the obligation of the parties to

maintain and develop their individual and collective capacity to

resist armed attack by means of continuous and effective self-help

and mutual aid; those taken under Article 4 stipulating the obligation

of the parties to consult together whenever in the opinion of any of

them the territorial integrity, political independence or security of

any of the parties is threatened; and those taken under Article 9
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stipulating the obligation to establish a council and a defence

committee, as well as the activities of these organs. The

constitutionality of these provisions of the North Atlantic Treaty
does not depend on their conformity with Article $ i of the Charter

which refers to the exercise of the right of self-defence not to its-

preparation.

2. COLLECTIVE SELF-DEFENCE OF NON-MEMBERS

More serious than the question as to the constitutionality of the

conclusion of a defence treaty prior to the occurrence of an armed

attack, is the question as to whether by such a treaty an obligation

may be imposed upon Members of the United Nations to defend a

non-Member and especially a former enemy state against an armed
attack. According to its wording Article i stipulates a right to be

exercised only in favour of Members of the United Nations. The
Article refers in its first sentence expressly to an armed attack
'

against a Member of the United Nations
'

;
and in its second sentence

only to measures
'

taken by Members '

in the exercise of the right
of individual or collective self-defence. If the right of self-defence

exists only in case of an armed attack against a Member, Article $i

establishes only a defence right of Members. If Article ^i is taken,

literally
the obligation of the Members established by Article 2,

paragraph 4, of the Charter to refrain from the use of force is

restricted by Article 51 only insofar as force may be used against a

state attacking a Member of the United Nations, not against a state

attacking a non-Member. If Article 51 is interpreted literally an

obligation assumed by a Member to assist, by using force, an attacked

non-Member is not covered by the right of collective self-defence as

established by Article i . The provision of Article 5 of the North

Atlantic Treaty:
'

the Parties agree that an armed attack against one

or more of them in Europe or North America shall be considered an

attack against them all
'

is not an authentic interpretation of Article j i

of the Charter and, hence, cannot confer upon Members the right
which they have not under the Charter, the right to use force against
a state attacking a non-Member. The formula used in the first

sentence of Article of the North Atlantic Treaty is nothing but a

legal fiction. No legal norm can change the fact that an attack

directed against one state only is not an attack directed against another

state. The fiction that an attack against one contracting party of the

North Atlantic Treaty is to be considered an attack against them all,

can even not justify the use of the term
'

self '-defence in case a state

uses force against a state attacking a third state. If Article ^i of the

Charter is taken
literally the obligation established by Article $ of the

North Atlantic Treaty to assist an attacked party by taking action
4

including the use of armed force,' as an obligation of a Member to

assist an attacked non-Member, is in conflict with the obligation of

a Member under Article 2, paragraph 4, of the Charter. In such



Organisation of Collective Self-Defence 917

case Article 103 of the Charter applies. That means that the

obligation under the Charter prevails. Members of the United
Nations must not fulfill their obligation under the North Atlantic

Treaty in relation to non-Members. But the non-Members, parties
to the Treaty, are not released of their obligation to assist an attacked

Member, contracting party to the Treaty.

The restriction of the right of individual and collective self-defence

to Members of the United Nations is hardly consistent with the

provision of Article 2, paragraph 6 of the Charter which provides:
The Organisation shall ensure that states which are not

Members of the United Nations act in accordance with these

Principles so far as may be necessary for the maintenance of

international peace and security.

This provision may be interpreted to mean that the Organisation
is authorised to take enforcement measures against a non-Member
which acts contrary to the Principles laid down in Article 2 of the

Charter. That means that the main obligation of the Members,

especially the obligation stipulated in Article 2, paragraph 4: to

refrain from the threat or use offeree, is extended to non-Members.
If the provision of Article 2

, paragraph 4, applies also to non-Members
it can only apply with the restriction established by Article i,

because it is with this restriction that Article 2, paragraph 4, applies
to Members. Hence, Article 51 may, in spite of its wording, be

interpreted to confer the right of individual and collective self-defence

also upon non-Members. If this interpretation is accepted the

obligation of the Members to refrain from the use of force under

Article 2, paragraph 4, is restricted by Article $i not only in case of

an armed attack directed against a Member but also in case of an

armed attack directed against
a non-Member. Only if this inter-

pretation of Article i which is in open contradiction to its

wording is accepted the North Atlantic Treaty does not establish

an obligation of the Members of the United Nations in conflict with

their obligations under the Charter.

3. COLLECTIVE SELF-DEFENCE OF FORMER ENEMY STATES

Jf the non-Member is a state which during the Second World War
has been an enemy of any signatory to the Charter, Article 107 of the

Charter applies, which provides that
'

nothing in the present Charter

shall invalidate or preclude action in relation
'

to such state
'

taken or

authorised as a result of that war by the governments having

responsibility for such action.' Such action may be an enforcement

action involving the use of armed force. The obligation of the

Members established by Article 2, paragraph 4, to refrain from the

threat and use of force is restricted not only by Article ji but also

by Article 107. An action under Article 107 may have the character

of an armed attack against a former enemy state. If the armed attack
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against
a former enemy state is covered by Article 107, Members of

the United Nations are not permitted to come to the assistance of the

attacked state under Article 51 ; for Article 107 provides that nothing
in the present Charter, hence also not the right of collective self-

defence as established in the Charter, shall invalidate or preclude an

action taken under Article 107. Hence, Article i may be

interpreted to be restricted by Article 107. But this is only a possible
not a necessary interpretation. For, Article 51, too, begins with the

formula:
'

Nothing in the present Charter shall impair. ..."

Hence, Article 107 may be interpreted to be restricted by Article i.

Both interpretations, one excluding the other, are according to the

wording of the two Articles possible. If the first-mentioned

interpretation is accepted the obligation assumed by Members to

assist a former enemy state in case, of an armed attack covered by
Article 107 is in conflict with the obligation under Article 2,

paragraph 4, not restricted, in this case, by Article 51. The right
of Members to take under Article 107 an enforcement action against
a former enemy state does not cease to exist after a peace treaty has

been concluded with a former enemy state. . According to its

wording Article 107 applies also after the conclusion of a peace treaty.
In the peace treaty Members may renounce the right which they have

under Article 107 to take enforcement action against the former

enemy state. As a matter of fact, Articles 83, 86, and 87 of the

Peace Treaty with Italy providing for peaceful settlement of disputes

concerning the interpretation and execution of the Peace Treaty,

may be interpreted to mean that the Members of the United Nations

contracting parties to the Peace Treaty with Italy have renounced

their right under Article 107 to take enforcement action against

Italy,
insofar as there is a dispute concerning the interpretation and

execution of the treaty. But the provisions of the Peace Treaty do

not change the
legal situation which exists under the Charter since

they have not the effect of an amendment to Article 107. By an

attack against
a former enemy state covered by Article 107 the

Member may violate the Peace Treaty but it does not violate the

Charter; and, hence, the Peace Treaty cannot change the effect

Article 107 has on Article i of the Charter.

4. COLLECTIVE SELF-DEFENCE AND REGIONAL ARRANGEMENTS

The constitutionality of the North Atlantic Treaty depends not

only on its conformity with Article 51 but also on the answer to the

question as to whether the Treaty is a regional arrangement within

the meaning of Chapter VIII of the Charter. * If the answer is in the

affirmative the North Atlantic Treaty and the contracting parties to

this Treaty must conform with certain provisions of Chapter VIII

of the Charter.

8 Cf. The Law of the United Nations, pp. 319 ff.
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Article 2, paragraph i of the Charter, the first provision of

Chapter VIII, runs as follows:

Nothing in the present Charter precludes the existence

of regional arrangements or agencies for
dealing with such

matters
relating to the maintenance of international peace and

security as are appropriate for regional action, provided that

such arrangements or agencies, and their activities are

consistent with the Purposes and Principles of the United
Nations.

Article $2, paragraph i, is not the only provision of the Charter
which opens with a statement:

'

Nothing in the present Charter

precludes . . .' or a similar formula. Article 2, paragraph 7,

Article i, and Article 107 start in the same way.
8 But in contra-

distinction to the provisions of these Articles, Article 2, paragraph i,

does not constitute a restriction of other norms stipulated by the

Charter. For the Charter does not contain any provision prohibiting
the Members to enter into agreements of any kind whatever. Taken

literally, the statement that regional arrangements are not precluded

by the Charter is superfluous. Even if it were not inserted into the

Charter the existence of regional arrangements as characterised in

Article $2, paragraph i, would not be precluded. In order to avoid

the view that the statement concerned is superfluous it should be

interpreted to mean that only regional arrangements are permitted,
all other arrangements among Members prohibited. This, however,
was evidently not the intention of the framers of Chapter VIII.

The Charter does not contain a definition of the concept
'

regional

arrangement.' The meaning of this term must be derived from the

text of Article 52. Technically it would have been more- correct

to formulate a positive definition of the
'

regional arrangements
'

to

which the other provisions of Chapter VIII refer, instead of leaving
such definition to the interpretation of Article 52.

A regional arrangement within the meaning of Article 2,

paragraph i, is probably an international agreement or treaty. It is

difficult to understand why the term
'

arrangement
'

and not the

term 'agreement' (as in Article 43:
f

special agreement,' or in

Chapter XII:
'

trusteeship agreement ')
has been chosen. If the

'

arrangement
'

is not an agreement, it is of no legal importance.

In accordance with Article 2, paragraph i, a regional arrangement
must deal with

'

matters relating to the maintenance of

international peace and security.'
An agreement dealing with

other matters is not a regional arrangement within the meaning of

Chapter VIII. That an agreement is a
'

regional
'

arrangement
means that not all the Members of the United Nations but only some

3 Article 2, paragraph 7, of the Charter begins:
'

Nothing contained in the present

Charter shall authorise the United Nations. ..." As to the introductory

phrases of Articles Ji and 107, cf. ibid., p. 815.
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of them are contracting parties, that is to say, that the community
constituted by such an agreement is a partial international community,
in contradistinction to the total international community constituted

by the Charter, hi order to be a
'

regional
'

arrangement the

activity of the organisation constituted by the agreement must be

limited to a definite area, a 'region.' Article 2, paragraph i,

speaks of arrangements
'

dealing with such matters relating to the

maintenance of international peace and security as are appropriate
for regional action.'

'

Regional action
'

is action restricted to a

region. Hence, the area to which the activity of the regional

organisation, that is the regional actions, are limited must be

determined in the agreement which is to be considered as a
'

regional
'

arrangement. It is not necessary that the contracting parties to the

agreement are geographically neighbours. It suffices that they have

a common .interest in an activity relating to the maintenance of

international peace and security and restricted to a definite area.

Another question is whether such regional arrangements may be

entered into only by Members or also by Members and non-Members.

Jn this respect, Article $2 of the Charter allows two contradictory

interpretations. Paragraph i of Article 2 does not restrict regional

arrangements to treaties concluded by Members. But paragraph 2,

dealing with the regional arrangements mentioned in paragraph i,

expressly refers only to
' Members of the United Nations

'

entering
into such arrangements. Hence, in interpreting paragraph i, one

may have regard to paragraph 2 and assume that the regional

arrangements referred to in paragraph i are agreements to which only
Members of the United Nations may be contracting parties. It is,

however, not excluded to interpret paragraph 2 to mean that the

obligation established by this paragraph concerning settlement of

disputes is incumbent only upon those parties to the regional

arrangement which are Members of the United Nations.

j. THE NORTH ATLANTIC TREATY AS A REGIONAL ARRANGEMENT

According to the interpretation just presented, the North Atlantic

Treaty fulfils all the requirements of a regional arrangement. It is

a treaty entered into by some, not by all, Members of the United

Nations, and the most important function of the organisation
established by this treaty the exercise of collective self-defence, is

restricted to a definite area determined in Article 6 of the Treaty,
the

'

North Atlantic area
'

as it is expressly characterised in this

and other Articles of the Treaty. The North Atlantic Treaty deals

with a matter relating to international peace and security. The main

purpose of the Treaty, the organisation of collective self-defence, is

certainly such a matter. In view of the fact that the system of

collective security established by Chapter VII of the Charter did not

work, collective self-defence was the only means for the maintenance
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of international security provided by the Charter. The North
Atlantic Treaty has been initiated by a resolution adopted by the

Senate of the United States of America (Both Congress, Second

Session, I948 )- The Senate resolved that the Government should

pursue
'

Progressive development of regional and other collective

arrangements for individual and collective self-defence in accordance

with the purposes, principles and provisions of the Charter.'

According to this resolution of the Senate, development of collective

self-defence by regional arrangements is at least possible. The
North Atlantic Treaty is admittedly patterned on the Rio de Janeiro

Treaty, which presents itself expressly as a regional arrangement.

It has been argued that the North Atlantic Treaty is not a regional

arrangement because its main purpose, the organisation of collective

self-defence, is not referred to in Chapter VIII of the Charter dealing
with regional arrangements. Regional arrangements may provide
for enforcement actions to be taken only with the authorisation of the

Security Council (with the exception of certain enforcement actions

directed against former enemy states). The enforcement action taken

under a regional arrangement is to be distinguished from the action

taken against an aggressor in the exercise of the right of self-defence

stipulated in Article $i of the Charter.
'

Enforcement action,'

according to this interpretation, means action decided on or approved

by the Security Council for the purpose of the restoration of peace.
The use of force in the exercise of the right of self-defence under

Article i takes place prior to an
'

enforcement action
'

in the

specific sense of the term, that is to say, an action involving the use of

armed or non-armed force taken by the Security Council.

It is true that the Charter uses the term
'
enforcement action

'

and
'

enforcement measure
'

in Article 2, paragraphs j and 7, and

Article 50 in order to designate the enforcement action taken by the

Security Council under Chapter VII. And even in the first sentence

of Article $3, paragraph i, the term
'

enforcement action
'

has this

meaning. But in the second sentence of that
paragraph

the term

cannot have the same meaning. The paragraph reads:

The Security Council shall, where appropriate, utilize

such regional arrangements or agencies for enforcement action

under its authority. But no enforcement action shall be

taken under regional arrangements or by regional agencies
without the authorisation of the Security Council, with the

exception of measures against any enemy state, as defined in

paragraph 2 of this Article, provided for pursuant to Article 107

or in regional arrangements directed against
renewal of

aggressive policy on the part of any such state, until. . . .

According to the wording of this paragraph, action taken against

a former enemy state under Article 107 or against
renewal of

aggressive policy on the part of any such state is, if such action involves

K. 2
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the use of force, an enforcement action, and as such permitted,

although it is neither decided on or approved by the Security Council,
but taken by Members of the United Nations.

It is true that enforcement action in the exercise of the right of

self-defence is not mentioned among the enforcement actions which

may be taken under a regional arrangement without the authorisation

of the Security Council. The explanation may be that the framers of

the Charter considered it superfluous to refer expressly to the exercise

of self-defence as an exception to the rule that no enforcement action

shall be taken without the authorisation of the Security Council.

For Article i provides that nothing in the Charter, hence also not

the provision of Article 3 that no enforcement action shall be taken

without the authorisation of the Security Council, shall impair the

right of individual and collective self-defence, that is the right to take

enforcement action against a state guilty of an armed attack prior to

any intervention on the part of the Security Council. But it may
ajso be that the framers of the Charter did not take into consideration

the possibility of organising collective self-defence through regional

arrangements, since they recognised the
right of self-defence only as

a provisional measure to be taken within the short period of time

between the occurrence of an armed attack and the putting into

operation the machinery of collective security by the Security
Council. The framers of the Charter did not anticipate that the

system of collective security laid down in the Charter will not work
at all, and they certainly did not intend collective self-defence as a

substitute for collective security. But the wording of the Charter

does not exclude organisation of collective self-defence through

regional arrangements even as a substitute for the paralysed system
of collective security. It may be not in conformity with the

intention of the framers of the Charter to organise collective self-

defence by a treaty; but if a treaty is concluded by some Members
of the United Nations for the purpose of organising collective self-

defence, restricted to a certain area, this treaty is a regional arrange-

ment; and the rule of Article 53 that no enforcement action shall

be taken without the authorisation of the Security Council, does

not apply to the exercise of the right of collective self-defence

organised in the regional arrangement, because this rule is restricted

by Article 51.

Hence, there is no cogent reason to assume that the North

Atlantic Treaty is not a regional arrangement because it regulates
the organisation of collective self-defence, and because the organisa-
tion of collective self-defence is no subject-matter of a regional

arrangement, the enforcement action taken in the exercise of

collective self-defence being different from the enforcement action

which may be taken under a regional arrangement.
The only difference which exists between an enforcement action

in the specific sense of this- term, that is to say,
within the meaning
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of Article 2, paragraphs and 7, Article 50, Article 53, paragraph i,

first sentence, and enforcement action taken in the exercise of the

right of self-defence or in conformity with Article $3, paragraph i,

second sentence, is that the enforcement action in the specific sense

is an action involving the use of force taken by the Security Council,
whereas enforcement action in a non-specific sense is an action

involving the use of force not taken by the Security Council.

The assumption that the enforcement action taken in the exercise

of the right of collective self-defence organised by a treaty must be

directed against a state which does not belong to the organisation!
established by the treaty, whereas the enforcement action to be taken'

under a regional arrangement is to be directed against a state member
of the regional organisation, and that, consequently, the North

Atlantic Pact is no regional arrangement because it does not

contemplate that, if a party violates the peace, the other parties
should be the medium of taking enforcement action against it, has

no basis, neither in the Charter nor in the North Atlantic Treaty.
That regional arrangements may provide for enforcement action

against states not parties to the regional arrangement, is not only not

excluded by the wording of Articles 2 and $3; Article 53 expressly
refers to enforcement actions against former enemy states, whether

these states are or are not members of the regional organisation. It

is more than probable that the framers of the Charter did not suppose
that former enemy states will be members of a regional organisation
within the meaning of Chapter VIII. The original idea was that

regional arrangements will be concluded against former enemy states.

As to collective self-defence stipulated in Article $i, nothing in

the wording of this Article can be interpreted to mean that the

enforcement action taken in the exercise of collective self-defence

must not be directed against an aggressor which is a party to the

treaty organising the collective self-defence. Nor does the wording
of the North Atlantic Treaty exclude the application of its Article $

against an aggressor who is a contracting party to the Treaty. It is

true that the Treaty is concluded in the first place as a defence against
a possible aggressor who is not a party to the Treaty. But, for good
reasons, in the wording of the Treaty everything has been avoided

that could betray this intention. Under Article 10 of the Treaty, it

is even not excluded to invite this state to accede to the Treaty.

Hence it is hardly possible to deny the possibility of interpreting
the North Atlantic Treaty as a regional arrangement within the

meaning of Chapter VIII of the Charter. This seems to be the most

plausible, but it is not the only possible interpretation. Since the

Charter does not define the concept of regional arrangement and

especially since the exercise of collective self-defence is not expressly
referred to in Article 53, it is not impossible to consider a treaty for
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the implementation of Article ^i as an agreement different from a

regional arrangement. As in so many cases, the Charter allows

contradictory interpretations. If the North Atlantic Treaty is

interpreted to be a regional arrangement its constitutionality depends
on its conformity to the provisions of Chapter VIII of the Charter,

applying to treaties which have the character of regional arrangements.

According to paragraph i of Article 52 a regional arrangement

ought to be consistent with the Purposes and Principles of the United

Nations. There can be no doubt that the purposes of the North

Atlantic Treaty, especially the organisation of collective self-defence,

is consistent with the Principles and Purposes of the United Nations.

According to paragraph 2 of Article 2 the Members of the United

Nations parties to a regional arrangement
'

shall make every effort

to achieve pacific settlement of local disputes through such regional

arrangements . . .' This implies that the regional arrangements
must contain some provisions concerning the pacific settlement of

local disputes, that is to
say, disputes between parties to the regional

arrangement. The provision of Article 2, paragraph 2, is evidently
inconsistent with the provision of paragraph i according to which

regional arrangements may be entered into for purposes which have

nothing to do with disputes between the parties to the arrangement,
as, for instance, a regional arrangement for economic co-operation
or a regional arrangement for collective self-defence, both dealing
with matters relating to the maintenance of international peace and

security and both consistent with the Purposes and Principles of the

United Nations.

It is obvious that the provisions of Article i of the North Atlantic

Treaty establishing the obligation of the parties to settle international

disputes by peaceful means an obligation which has nothing to do

with collective self-defence has been inserted into the Treaty in

order to comply with Article 2, paragraph 2, of the Charter, which

applies only to regional arrangements. It is, however, doubtful

whether a mere repetition of the provisions of the Charter concerning

peaceful settlement of disputes suffices to fulfil the requirement of

Article 2, paragraph 2: that settlement of local disputes shall be

achieved
*

through
'

the regional arrangement (or by a regional agency
if such agency is established by the arrangement). Settlement of

local disputes
'

through
'

a regional arrangement may be interpreted
to mean that the arrangement must contain provisions concerning a

special procedure for the settlement of local -disputes by the regional

organisation constituted by the arrangement. A mere repetition of

the provisions of the Charter does not suffice because such repetition
is superfluous. The obligation concerned exists even if not repeated
in the regional arrangement. Article 52, paragraph 2, should not

be interpreted to provide something which is already provided in

Article 33, paragraph i, of the Charter.
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Except Article i of which as pointed out, it might be doubtful

whether it
fully complies with Article p, paragraph 2, of the Charter

the North Atlantic Treaty does not contain provisions incompatible
with Chapter VIII of the Charter.

6. THE NORTH ATLANTIC TREATY IN RELATION TO ITALY

Article 53, paragraph i, expressly authorises enforcement action

to be taken under regional arrangements not only pursuant to Article

107 but also directed against renewal of aggressive policy on the part
of a former enemy state. If a former enemy state is a party to a

regional arrangement for the organisation of collective self-defence

and if under another regional arrangement, entered into by Members
of the United Nations, an enforcement action is directed against the

renewal of aggressive policy of this state, the question arises whether

the Members of the United Nations, parties to the first-mentioned

regional arrangement, may fulfil their obligation to assist the attacked

former enemy state without violating Article $3, paragraph i. In

this case the interpretation according to which Article 53, paragraph i
,

is restricted by the right of collective self-defence as established by
Article i, and, consequently, the application of this Article to any
enforcement action directed against

a former enemy state in case this

action constitutes an armed attack, is problematical. For the right
of the Members to assist non-Members in the defence against

an

armed attack is not expressly stipulated in Article 5 1 and it is doubtful

whether regional arrangements may be concluded with non-Members
;

and especially because according to the intention expressed in Article

3, regional arrangements are to be entered into against former enemy
states, not in favour of such states. The interpretation that Members

have under Article i of the Charter the right to defend a former

enemy state against
an armed attack even if this attack is an enforce-

ment action against
renewal of aggressive policy (which may be

assumed, e.g., in case the former enemy state begins to rearm)

almost completely abolishes the right
which the Members of the

United Nations have in relation to former enemy states under Article

53, paragraph i.

The question to what extent the obligation imposed by Article s

of the North Atlantic Treaty upon Members of the United Nations,

parties to this treaty, may be fulfilled in relation to Italy
as a former

enemy state, is not a question of the constitutionality ot the North

Atlantic Treaty, which provides in Article 7 expressly that it
'

does

not affect, and shall not be interpreted as affecting,
in any way the

rights
and obligations

under the Charter of the parties
which are

Members of the United Nations.' It is the question how to apply

the North Atlantic Treaty in conformity with the Charter. This

holds true also with respect to the question as to the applicability
of

Article 4 of the Charter which provides that
'
the Security Council
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shall at all times be kept fully informed of activities undertaken or

in contemplation under regional arrangements or by regional agencies
for the maintenance of international peace and security.' If the

North Atlantic Treaty is a regional arrangement the contracting parties
to this Treaty are obliged to inform the Security Council of any
action they undertake or contemplate under the Treaty. That such

an obligation is not established by the North Atlantic Treaty itself,

is of no importance. It need not be established by the regional

arrangement; for it is established directly by the Charter.

A treaty concluded by some Members of the United Nations for

dealing with matters relating to the maintenance of international

peace and security, providing for regional action may also contain

provisions which do not deal with matters relating to the maintenance

of international peace and security and which do not provide for

regional action. Then the treaty has only partly the character of a

regional arrangement and the provisions of Article 2, paragraph i,

last part, and Articles $2, paragraphs 2 to 4, $3 and 54 apply only
insofar as the treaty is a regional arrangement. One provision of the

North Atlantic Treaty may be considered not to belong to a regional

arrangement. It is Article 4 which provides:
'

The parties will

consult together whenever, in the opinion of one of them, the

territorial integrity, political independence, or security of any of

the parties is threatened.' This provision, it is true, deals with a

matter relating to the maintenance of international peace and security
but it does not provide for a regional action. The consultation

referred to in Article 4 is not restricted to situations within the area

determined in Article 6. Hence, the parties to the North Atlantic

Treaty are, with respect to such consultation, not under the obligation
of Article 54 to report to the Security Council.



CHAPTER 2

THE ACTION IN KOREA
ON June 25, 1950, the representative of the United States on the

Security Council transmitted to the Secretary-General of the United
Nations a message which his Government had received from the

United States Ambassador to the Republic of Korea, informing the

Department of State that
'

according to Korean Army reports which
are partly confirmed by Korean Military Advisory Group field

advisor reports North Korean forces invaded Republic of Korea

territory at several points this morning (June i^)'.
1 He asked the

Secretary-General to bring the message to the immediate attention

of the President of the United Nations Security Council. At the

same time, the United Nations Commission on Korea reported to the

Secretary-General:
'

Government of Republic of Korea states that

about 04.00 hrs., June 2, attacks were launched in strength by
North Korean forces all along the 38th parallel.'

The Commission
wished

'

to draw attention of Secretary-General to serious situation

developing which is assuming character of full-scale war and may
endanger the maintenance of international peace and security. It

suggests that he consider possibility of bringing matter to notice of

Security Council.' 2 At the meeting of the Security Council on

June 2, the representative of the United States introduced a draft

resolution which the Security Council, after some amendment and

revision, adopted. It is the first of three resolutions adopted by
the Security Council in the Korean affair.

i. THE RESOLUTION OF JUNE 25,

In the resolution adopted on June 25, i9o, 3 the Security Council

notes
'

with grave concern the armed attack upon the Republic of

Korea by forces from North Korea.' Then it
'

determines that this

action constitutes a breach of the peace
'

and
'

calls for immediate

cessation of hostilities
;
and calls upon the authorities of North Korea

to withdraw forthwith their armed forces to the thirty-eighth parallel.'

Finally, the Security Council
'

calls upon all Members to render

every assistance to the United Nations in the execution of this

resolution and to refrain from giving assistance to the North Korean

authorities.'

The fact that the Security Council noted that an
' armed attack

'

occurred seems to indicate that the Security Council intended to act

under Article 51, which is the only Article of the Charter in which

the term
' armed attack

'

is used. This interpretation of the decision

1 United States folly in the Korean Crisis. Department of State Publication 3912.

Far Eastern Series 34 (19^0), p. 1 1.

2 U.N. Doc. 5/1496.
U.N. Doc. 8/1501.
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of the Security Council implies that South Korea was in a state of

self-defence within the meaning of Article 51, and that the Security
Council interpreted this Article to apply not only to Members of the

United Nations as it might be assumed in conformity with its

wording
4 but also to non-Members. If the Security Council in

adopting this resolution acted under Article 51, its action terminated

the exercise of the right of individual or collective self-defence,

and South Korea as well as the Members of the United Nations were
allowed under the Charter to act only in conformity with the measures

which the Security Council took under Article 51 as the
'

measures

necessary to maintain international peace and security.' The
measures taken by the Security Council by its resolution of June 2 ,

i9 were: a call
'

for the immediate cessation of hostilities '; a

call
*

upon the authorities of North Korea to withdraw forthwith

their armed forces to the thirty-eighth parallel
'

;
a call

'

upon all

Members to render every assistance to the United Nations in the

execution of this resolution and to refrain from giving assistance to

the North Korean authorities.' The call for the immediate cessation

of hostilities may be interpreted as being directed at both parties to

the armed conflict in Korea; the call for withdrawal of their armed
forces to the thirty-eighth parallel is directed only at the authorities

of North Korea. As to the call directed at all Members to assist

the United Nations in the execution of the resolution, it is evident

that the Members could not assist in the execution of -this resolution

in so far as the Council
*

noted
'

an armed attack or
'

determined
'

a breach of the peace. And it is difficult to understand how Members
of the United Nations not yet involved in the armed conflict in Korea

could assist in the execution of the resolution in so far as the Council

called for
'

immediate cessation of hostilities
'

or in so far as it called

upon the North Korean authorities
'

to withdraw forthwith their

armed forces to the thirty-eighth parallel.' The call
'

to refrain

from giving assistance to the North Korean authorities
'

seems

superfluous in view of the call for
'

immediate cessation of hostilities.'

The formulation of the call
'

upon all Members '

is an almost literary

repetition of Article 2, paragraph of the Charter. But the prohibi-
tion laid down in this paragraph refers to assistance given

'

to any
state against which the United Nations is taking preventive or

enforcement action.' North Korea was in the opinion of the Security
Council no

*

State.' The Council intentionally avoided to speak of a

North Korean State, it spoke only of
*

forces from North Korea
'

and
*

authorities of North Korea.'

In the first part of the resolution of June 25-, 19^0, the Security
Council referred to the resolution of the General Assembly of

October 21, 1949, in which the Assembly declared that the Govern-

ment ofthe Republic ofKorea* having effective control and jurisdiction'

over South Korea is
'

the only such ('* lawfully established ") govern-

4 Cf. supra, p. 920.
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ment in Korea.' This may mean that the Security Council considered

this government as the legitimate government of the whole of Korea,
in spite of the fact that this government had no effective control

over North Korea. But it may also mean that the Security Council

considered the
'

government in Korea
'

only as the government of

South Korea, and North Korea since there was no legitimate govern-
ment as a stateless territory. But the formula

'

Government of

the Republic of Korea
'

used in contradistinction to the formula
' authorities of North Korea,

'

seems to indicate that the first of the two

interpretations corresponds to the intentions of the Security Council.

If the
'

Government of the Republic of Korea
'

was to be considered

as the legitimate government of the whole of Korea, the
'

armed
forces from North Korea

'

were revolutionary forces, and the
*

authorities of North Korea
'

insurgents, not or not yet recognised

by the Government of the Republic of Korea or by the Security
Council as a belligerent power.

. By its resolution of June 2, 195:0, the Security Council did not

take an enforcement action against the authorities of North Korea.

The Council did not, or not expressly, authorise or order the

Government of the Republic of Korea to continue hostilities in case

the authorities of North Korea should not comply with the call for

immediate cessation of hostilities and the call for withdrawal to the

thirty-eighth parallel. Under Article i, the Security Council could

issue such order or authorisation. Then, and only then, the action

of the Government of the Republic of Korea could be interpreted
not as the continuation of the exercise of the right of individual self-

defence, since this right can be exercised only until the Security
Council has interfered but as an enforcement action performed in

compliance with a measure taken by the Council under Article 51.

And then the call directed at
'

all Members to render every assistance

to the United Nations in the execution of this resolution,' too, could

be interpreted as such a measure. It may be that the Council was

of the opinion that its call for immediate cessation of hostilities

implied an order or an authorisation given
to the Government of the

Republic of Korea to continue hostilities against the authorities of

North Korea in case the latter did not cease hostilities and not

withdraw their armed forces to the thirty-eighth parallel.
If so, the

wording of the resolution did not express this intention. Hence,

the call for immediate cessation of hostilities and the call upon the

North Korean authorities to withdraw their armed forces to the

thirty-eighth parallel can hardly be interpreted as an enforcement

action taken by the United Nations within the meaning of Article 2,

paragraph $. But they may be interpreted as
*

preventive
'

measures

taken by the Security Council under Article 40 of the Charter, in so

far as the
'

provisional measures
'

referred to in this Article are to be

taken
*
in order to prevent an aggravation

of the situation.' 8 Such

* Cf. The Law of the United Nations, pp. 92 ff.
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measures may be taken not exclusively against states, since Article 40

speaks of 'parties,' not of states. Under Article 40, the Council

is authorised to
'

call
'

upon the parties concerned to comply with

such provisional measures as it deems necessary or desirable. This,

also, indicates that the two
'

calls
'

of the resolution are provisional
measures under Article 40. If the calls to cease hostilities and to

withdraw to the thirty-eighth parallel are provisional measures taken

by the Council under Article 40, the resolution must be considered

in the light of Article 3 9 . For a provisional measure under Article 40
cannot be taken without a previous determination of the existence of

a threat to, or breach of, the peace, as stipulated in Article 39. In

its resolution the Security Council expressly
'

determines that this

action [the armed attack upon the Republic of Korea by forces from

North Korea] constitutes a breach of the peace.' Only by Article 39
the Security Council is authorised to

'

determine the existence of

any threat to the peace, breach of the peace, or act of aggression.'

The Charter distinguishes between
'

threat to the peace
'

and
'

breach of the peace,' an
'

act of aggression
'

being, as it is correctly
formulated in Article i

, paragraph i
, only a special case of a breach

of the peace. This distinction is of great importance. Peace or,

as the Charter says,
'

international peace
'

is a relation between

states. Hence a
'

breach of the peace
'

can be committed only by
a state in its relation to another state. If the

'

forces form North

Korea
'

are not the armed forces of a state and the
'

North Korean

authorities
'

not the government of a state but a revolutionary group
or insurgents, and, consequently, the war in Korea a civil war, then

the Council could not determine the existence of a breach of the peace ;

it could only determine a threat to the peace. It may be doubted

whether the action of insurgents against the legitimate government
can be an

' armed attack
'

within the meaning of Article i . It

may be argued that an
'

armed attack
'

exists only in case one state

attacks another state with its armed forces. But if the Council

considers the action of insurgents against the legitimate government
as an armed attack and if it thinks necessary to apply Article 39, it can

declare this armed attack only as a threat to the peace, and that means

a threat to the international peace, and not as a breach of the inter-

national peace, that is the peace between states, not the peace within

one and the same state. It is true that Article 39 does not speak of

a threat to the international peace, but only of a threat to the peace.
But that by

'

threat to the peace
'

a threat to the international peace
is meant, follows from the provision of the same Article 39 that the

enforcement measures referred to in this Article shall be taken
*

to

maintain or restore international peace and security.
' 8

That the war in Korea was a civil, not an international, war, was maintained by
the representative of the Soviet Union at the 482nd meeting of the Security

Council (U.N. Doc. S/P.V. 482, pp. 10, 12). He also stated that
'

the concept
of aggression is not applicable to civil war

'

(U.N. Doc. S/P.V. 489, p. 4).
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It may be that the members of the Security Council who voted
for the resolution of June 2$, 1950, were of the opinion that the
4

armed forces from North Korea
'

and the
*

authorities of North
Korea

'

were only the instrument of the Government of the Sovjet

Union, and, hence, the armed conflict in Korea an international war
between two states. But none of the resolutions adopted by the

Security Council in the case of Korea expressed this opinion. Hence,
this opinion cannot be accepted as basis of an interpretation of the

action in Korea.

Under Article 39 the Security Council may make recommendations

or take enforcement measures in accordance with Articles 41 and 42.
But in its resolution of June 25, the Security Council did neither

make a recommendation nor did 'it take an enforcement measure. It

merely applied Article 40, that is to say, it called upon the parties con-

cerned to comply with the provisional measures it deemed necessary.

On June 27, 1950, the President of the United States
'

ordered

United States air and sea forces to give the Korean Government

troops cover and support
'

;

7 this action was justified as an assistance

to the United Nations in the execution of the Security Council's

resolution of June 25, 1950. Only after this order was issued by
the United States President the Security Council adopted a resolution

by which an armed intervention by a Member of the United Nations

against North Korea could indeed be justified.

2. THE RESOLUTION OF JUNE 27, 1950

It is the resolution of June 27, 19^0," in which the Security
Council

*

recommends that the Members of the United Nations furnish

such assistance to the Republic of Korea as may be necessary to repel

the armed attack and to restore international peace and security in

the area.' It seems as if this resolution was adopted as a measure

necessary to maintain international peace, referred to in Article ji,

since the Council recommended that the Members assist the Republic
of Korea in repelling the

'

armed attack.' Even if so, it cannot be

interpreted as a recommendation to exercise the right of collective

self-defence since, as pointed out, this right cannot be exercised

after the Security Council has taken the measures necessary to maintain

international peace and security. It may be doubted whether the

Security Council under Article $i can take enforcement measures

other than those provided for in Articles 39, 41 and 42. But if the

measures taken by the Security Council under Article 5 1 in case of an

armed attack are not the enforcement measures referred to in Articles

39, 41 and 42, the Council need not previously determine the existence

of a threat to the peace, breach of the peace, or act of aggression,
as

' Statement by the President, June 27, 19*0, United States Policjr
in the Korean Crisis,

p. 18.

U.N. Doc. S/iju.
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provided for in Article 39. However, in its resolution of June 27,

the Security Council expressly refers to its resolution of June 25, in

which it
'

determines that this action [the armed attack upon the

Republic of Korea by forces from North Korea] constitutes a breach

of the peace.' That indicates that the Security Council intended to

act under Article 39 and to take the measures (not necessarily
enforcement measures) provided for in this Article.

The recommendation made in the resolution of June 27 implies
the recommendation of an enforcement action involving the use of

armed force. Article 39, it is true, authorises the Security Council,

after it has determined the existence of a threat to, or breach of, the

peace, to
' make recommendations,' without restricting the content

of these recommendations. But it is doubtful whether a recommen-
dation of an enforcement action corresponds to the intention of those

who framed the Charter. Article 39 distinguishes between
'

recom-

mendations
*

and
*

measures . . . taken in accordance with Articles

41 and 42,' which Articles provide enforcement measures involving
or not involving the use of armed force. Making recommendations

and
taking enforcement measures are, within the meaning of Article

39, two different functions of the Security Council. If the Security

Council, after having determined under Article 39 the existence of a

threat to, or breach of, the peace, is of the opinion that enforcement

measures are necessary to maintain or restore international peace,
the Council must take these measures itself by acting under Article 41
or 42, that is to say, by ordering Members to apply certain measures

determined in Article 41, or, in conformity with Article 42, by

ordering Members to use the contingents of their armed forces

placed at the disposal of the Security Council in conformity with the

special agreements referred to in Article 43. That means that

enforcement measures under Article 39 can only be ordered by the

Security Council, but not recommended. Only if they are ordered

by the Security Council, that is to say, if there is a decision of the

Security Council binding upon the Members within the meaning of

Articles 25 and 48, are they the enforcement measures referred to in

Article 39. Only in this way, that is to say
*

in accordance with

Articles 41 and 42,' can the Security Council take the enforcement

measures stipulated in Chapter VII. If the Council wants to make
recommendations under Article 39, it cannot recommend enforcement

measures
;

it can recommend only peaceful means for the adjustment
of a situation which the Council has declared to be a threat to, or

breach of, the peace.

This seems to be the interpretation of the Charter which was at

the basis of the United Nations Participation Act adopted by the 79th

Congress of the United States in 194^.' For this Act authorises the

President of the United States to apply the measures not involving

79th Congress, ist Session, Public Law, 246.
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the use of armed force decided upon by the Security Council in

conformity with Article 41 of the Charter; and to make available to

the Security Council, on its call, without authorisation of the Congress,
the armed forces provided in the special agreements entered into by
the President and the Security Council with the approval of an Act
of Congress or a Joint Resolution, that is to say, to apply measures

involving the use of armed force decided upon by the Security Council

in conformity with Article 42. The United Nations Participation
Act did not authorise the President to apply enforcement measures

merely recommended by the Security Council; probably because the

Government of the United States at that time considered enforcement

actions taken by the Security Council in conformity with Article 41
or Article 42 as the only enforcement actions of the United Nations

in which a Member was supposed to participate under the Charter.

The Act did not authorise the President to participate in an enforce-

ment action merely recommended by the Security Council probably
because the Government of the United States did not consider such an

enforcement action as provided for by the Charter. However, it

must be admitted that the wording of Article 39 does not exclude an

interpretation according to which the Security Council may, under

this Article, recommend to Members to use force and especially
to use armed force. Only if this interpretation is accepted is the

resolution of the Security Council of June 27 constitutional.

If the Security Council recommends under Article 39 the use of

force and especially the use of armed force, the same question arises as

in the case the Security Council decides under Article 39 to take

enforcement measures in accordance with Articles 41 and 42: May
the enforcement action be directed only against Members or also

against non-Member states, and even against groups of individuals

which have not the character of a state, especially revolutionary

forces, insurgents.
Article 39, as pointed out,

1 does not restrict

the Security Council to direct the enforcement measures taken under

Articles 41 and 42 only against Members; they may be directed against

non-Member states and even against groups which have not the

character of states, e.g., a people living on a stateless territory, or a

community not recognised as a state, or insurgents not recognised
as belligerent power. If the Security Council is authorised by Article

39 to recommend to Members the use of force and especially the use

of armed force, it may recommend to take these measures against

Members, non-Members, or groups not having the character of

states. That means that Article 39 authorises the Council to

interfere by enforcement measures in a civil war. In its resolution

of June 27, the Council recommended to Members to use armed

force against
North Korea, which, as pointed out, the Council did

not consider to be a state.

i Cf. The Law of the United Nations, p. 19.
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As pointed out, the Security Council can interfere in a civil war
under Article 39 only if it has determined the existence of a threat to

the international peace, not the existence of a breach of the inter-

national peace, insofar as a civil war is not an international war and,

hence, does not constitute a breach of international peace.

Consequently, in such a case the enforcement measures are to be

taken under Article 39 not to
'

restore,' but to
'

maintain
'

inter-

national peace. If the armed conflict in Korea was a civil war, the

resolution of June 2 7 should not have recommended that the Members
of the United Nations furnish assistance to the Republic of Korea

'

to

restore international peace and security in the area,' but
'

to maintain

international peace and security.' International peace is not a status

which exists within the area of one state this is internal peace
but in the relations among two or more states. The formula used

in the resolution of June 27 is justified only if the Security Council

was of the opinion that the armed conflict in Korea at least before

the Council recommended military intervention by Members of the

United Nations was an international war between the Republic of

Korea and another state. But this opinion, as pointed out, has not

been expressed in the language of the resolutions adopted by the

Security Council in the Korean affair.

Another question is whether the use of force recommended by
the Security Council under Article 39 can be considered as a sanction.

This question may be answered in the same way as the analogous

question arising in case of an enforcement action taken by the Council

in accordance with Articles 41 and 42: If the Member states as well

as the non-Member states are supposed to be under an obligation to

refrain from conduct which the Security Council considers to be a

threat to, or breach of, the peace, then an enforcement measure

taken against
a state guilty of a violation of that obligation is a true

sanction because it is a reaction against an international delict, whether

this measure is ordered or only recommended by the Security Council.

If, as in the Korean case, a state assists another state with its armed

forces, and that implies, assists the government of another state in

its
fight against insurgents not recognised as a belligerent power,

then the enforcement action of the assisting state has the same

character as that of the assisted state. It is participation in a civil

war on the side of the legitimate government. This is an internal

affair of the assisted state, its reaction against a violation of its law,

i.e., the illegal use offeree against the legitimate government. Since

the participation of a state in a civil war within another state on the

side of the legitimate government is
legally possible only with the

express or tacit consent of this state, the enforcement action of the

assisting
state is, in the last analysis, an action of the assisted state,

because authorised by its government.
It is, however, more than paradoxical to consider such an action,

carried out by the armed forces of two or more states on the basis
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of an express or tacit international agreement, not as war in the sense

of international law. It might be not impossible to assume that in

case of participation of one state in the civil war within another state

on the side of the latter's government on the basis of an international

agreement, the civil war assumes the character of an international

war. Participation of a state, with its armed forces, in the civil

war within another state on the side of the insurgents is certainly
international war in the relationship between the two states

concerned. If it is assumed that general international law permits
the states to assist with their armed forces the government of a state

in its
fight against an insurrection, and if it is admitted that in such a

case the civil war assumes the character of international war, insurrec-

tion is not only a delict under national, but also under international

law; then the use of armed force by the
assisting state against the

insurgents has the character of an international sanction, and then

the participation of a state with its armed forces in a civil war on
the side of the insurgents is

illegal
from the point of view of general

international law.

3. THE RESOLUTION OF JULY 7,

On July 7, 1950, the Security Council adopted a resolution 2 in

which the Council
'

i. Welcomes the prompt and vigorous support
which governments and peoples of the United Nations have given to

its Resolutions of June 2$ and 27, 19^0, to assist the Republic of

Korea in defending itself against armed attack and thus to restore

international peace and security in the area; 2. Notes that Members
of the United Nations have transmitted to the United Nations offers of

assistance for the Republic of Korea; 3. Recommends that all Members

providing military forces and other assistance pursuant to the aforesaid

Security Council resolutions make such forces and other assistance

available to a unified command under the United States; 4. Requests

the United States to designate the commander of such forces;

. Authorises the unified command at its discretion to use the United

Nations
flag

in the course of operations against North Korean forces

concurrently with the
flags

of the various nal'ons
participating;

6. Requests the United States to provide the Security Council with

reports as appropriate on the course of action taken under the unified

command.'

In paragraph i of this resolution not only the resolution of

June 27, but also the resolution of June 25, is interpreted as recommen-

dation to assist the Republic of Korea in its defence against an armed

attack, although the wording of the resolution of June 2 does not

justify such interpretation.
As to this resolution, the interpretation

is an ex post facto justification of the action which the United States

of America took subsequent to the resolution of June 2 j, but prior

2 U.N. Doc. S/ij88.
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to the resolution of June 27. The resolution of July 7 interprets
the action of the Members of the United Nations in Korea as

assistance to the Republic of Korea
'

defending itself against armed

attack,
'

that is to say,
as the exercise of the right of collective self-

defence on the part of the Members concerned. Such interpretation

is, as pointed out, not possible after the intervention of the Security
Council has taken place.

3

4. ACTION IN KOREA AS ACTION OF THE UNITED NATIONS

It seems that in paragraphs 3 to of the resolution the Security
Council considers the action in Korea as an action of the United

Nations, for it authorises the use of the United Nations
flag.

At

the 476th meeting of the Security Council on July 7,* the President

of the Council expressly declared with respect to the action in

Korea recommended by the Security Council:
'

This is a United

Nations action.' If the action taken by Members of the United

Nations in conformity with a recommendation made by the Security
Council under Article 39 is an action of the United Nations, it

cannot be the exercise of the right of collective self-defence. For

collective self-defence is provided by the Charter only for the period
of time during which no action of the United Nations, i.e., action

by the Security Council, takes place.

Although it is not possible to consider the action undertaken by the

Members in conformity with the resolutions of the Security Council

of June 25- and 27, 1950, as the exercise of the right of collective

self-defence, since it was entered upon after the Council had taken

the measures necessary to maintain international peace and security,
it is doubtful whether the action taken by Members can be considered

as an action of the United Nations. It may be argued that an action

of the United Nations is an act performed by an organ of the United

Nations in the exercise of a function conferred upon the Organisation

by the Charter. The United Nations can act directly only by decisions

taken by its organs. But it may act indirectly if the function conferred

upon the Organisation can be performed only through the action of

a Member or Members. If a function conferred upon the Organisa-
tion can be performed only through the action of a Member or

Members, the competent organ must have the power to impose

by its decision upon a Member or Members an obligation to take

the action. Only an action taken by Members of the United Nations

in fulfilment of an obligation imposed upon them by a decision of an

organ of the United Nations can have the character of an action of

the United Nations, not an action performed in compliance with a

3 At the 2 8 fth Plenary Meeting of the General Assembly, the representative of

Sweden declared:
'

Both the action of the United States and the decisions of other

countries to assist South Korea are solidly based upon provisions of Article i of

the Charter concerning collective self-defence.'

U.N. Doc. S/P.V. 476, pp. 3-j.
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mere recommendation. Only if a Member acts in fulfilment of an

obligation imposed upon it by the decision of an organ of the United

Nations to the effect of performing a function of the Organisation,
the United Nations is acting through the Member. As a matter of

fact, only the Security Council can adopt decisions binding upon the

Members (Articles 24, 48). If, e.g., in case of a dispute between
two Members before the Security Council, one party in compliance
with a recommendation made by the Security Council for the

settlement of the dispute, withdraws from a certain territory, this

action is certainly not an action of the United Nations. The decision

by which the Security Council makes a recommendation for the

settlement of the dispute is an action of the United Nations, an action

by which the Council exercises a function conferred upon it by the

Charter. But the action of the Member complying with the recom-
mendation is not an action of the United Nations, it is an action of

the Member. If it is assumed that the Security Council under

Article 39 may recommend to Members to use force and especially
armed force, the enforcement action taken by the Members in

compliance with this recommendation is not an action of the United

Nations, in contradistinction to enforcement measures taken by the

Security Council under Article 39 in accordance with Articles 41

and 42. These are enforcement measures which the Security Council

can take only through the Members. Article 48, paragraph i provides
with respect to these actions:

The action required to carry out the decisions of the

Security Council for the maintenance of international peace
and security shall be taken by all the Members of the United

Nations or by some of them, as the Security Council may
determine.

The Members are obliged to carry out the decisions of the Security

Council, and the
'

decisions
'

of the Security Council are the decisions

which the Security Council under Article 39 adopts concerning
the measures to be taken in accordance with Articles 41 and 42, not

the recommendations the Security Council may make under Article 39.

Hence it may be doubted whether an action taken by Members
in compliance with a recommendation made by the Security Council

under Article 39 is an
'

action of the United Nations,' especially

whether it is the
'

prompt and effective action by the United Nations'

for which Article 24 imposes primary responsibility upon the Security

Council. However, since the Charter does not define the concept
of

*

action of (or by) the United Nations,' it is not excluded to

consider an action performed by a Member in conformity with a

recoi endation of an organ of the United Nations, especially an

action performed in conformity with a recommendation made by
the Security Council under Article 39, as an

*

action of (or by) the

United Nations,' this term used in a wider sense; especially if Article 39

K. 3
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is interpreted to mean that the Security Council may recommend
to Members also the taking of enforcement action involving or not

involving the use of armed force in order to maintain or restore

international peace and security.

. THE USE OF THE UNITED NATIONS FLAG

The authorisation to use the United Nations flag is based on theo
resolution 167 (II), adopted by the General Assembly at its 96th

meeting on October 20, I947,
5
by which the Secretary-General was

authorised to adopt a Flag Code, that is to say, given the power to

issue general rules regulating the use of the
flag, binding upon the

Member states. It implies the power to authorise the use of the

flag
in concrete cases. This is a

legislative
function. By Article 98,

the General Assembly, the Security Council, and the other Councils

of the United Nations are authorised to entrust the Secretary-General
with the performance of functions other than that of acting as the

chief administrative officer of the Organisation in all meetings of

these organs. But it may be doubted whether these organs can

entrust the Secretary-General with powers which they themselves

do not have; and the General Assembly does not have the power to

issue general norms concerning the use of the
flag

of the United

Nations, binding upon the Members. As long as the use of the
flag

was not regulated, no use of the
flag

could be considered as
illegal.

But on December 19, 1947, the Secretary-General issufed a Flag Code,
which stipulated in Pt. 8: 'The

flag
shall not be used except in

accordance with this Flag Code and any regulations made pursuant
thereto

'

;
and in Pt. 1 1 :

'

Any violation of this Flag Code shall be

penalised in accordance with the law of the Country in which such

violation takes place.' The Code did not contain a special provision

authorising the use of the
flag

in military operations. Such use of

the
flag

was covered only by the provision of Pt. 4, par. 2 :

' The

flag
shall be used by any unit acting on behalf of the United Nations

such as the Military Staff Committee, and any Committee or Com-
mission or other entity established by the United Nations in such

circumstances not covered in this Code as may become necessary
in the interests of the United Nations.' It is more than doubtful

whether the use of the
flag

in a military operation of the armed forces

of Members and of a state not a Member of the United Nations (the

Republic of Korea), even if the operation was performed in compliance
with a recommendation of the Security Council, was in accordance

with the Flag Code in force at the time the Security Council made

that recommendation. But shortly after the resolution of the

Security Council of July 7, 19^0, namely, on July 28, 1950, the

Secretary-General issued a new Flag Code, which in Pt. 6, under the

heading
'

Use of Flag in Military Operations,' stipulates:
' The flag

5 Cf. Tbt Law of the United Nation*, p. 194.
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may be used in military operations only upon express authorisation

to that effect by a competent organ of the United Nations.' 8

According to the resolution 167 (II) of the General Assembly,
the only organ of the United Nations competent to authorise the use

of the
flag

was the Secretary-General, and the new Code did not

confer this power on other organs of the United Nations. But the

Secretary-General was probably of the opinion that the General

Assembly and the Security Council are competent to authorise the

use of the
flag.

This opinion has no basis neither in the Charter

nor in the resolution 167 (II) of the General Assembly. The effect

of the provision of Pt. 6 is that the Secretary-General conferred the

power to authorise the use of the
flag

on other organs of the United

Nations which have competence with respect to military operations.
Thus the provision of Pt. 6 of the new Flag Code is an ex post facto

justification of the resolution by which the Security Council authorised

the use of the
flag

of the United Nations in the military operation
recommended by the Council.

6. THE UNIFIED COMMAND
If the Security Council has, under Article 39, the power to recom-

mend to Members to take enforcement action involving the use of

armed force, it may also recommend to Members '

to make such

forces and other assistance available to a unified command '

under a

* Other important provisions of the amended Flag Code are:
4

2. Dignity of Flag. The
flag

shall not be subjected to any indignity.

4. Use of Flag by the United Nations, (i) The
flag

shall be flown (a) from

all buildings, offices and other property occupied by the United Nations; (b) from

.any official residence when such residence has been so designated by regulation.

(2) The
flag

shall be used by any unit acting on behalf of the United Nations such

.as any Committee or Commission or other entity established by the United

Nations, in such circumstances not covered in this Code as may become necessary

in the interests of the United Nations.

5. Use of Flag generally.
The

flag may be used in accordance with this Flag

Code by Governments, organisations and individuals to demonstrate support of

the United Nations and to further its principles and purposes. The manner and

circumstances of display shall conform, insofar as appropriate, to the laws and

customs applicable to the display of the national
flag

of the country in which the

display is made.

7. Prohibition. The
flag

shall not be used in any manner inconsistent with

this Code or with any regulations made pursuant thereto. On no account shall

the flag
or a replica thereof be used for commercial purposes or in direct

association with an article of merchandise.

10. Violation. Any violation of this Flag Code may be punished in accordance

with the law of the country in which such violation takes place.

11. Regulations, (i) The Secretary-General may delegate his authority under

this Code. (2) The Secretary-General or his duly authorised representative is

the only person empowered to make regulations ander this Code. Such

regulations may be made for the purposes indicated in this Code and generally

for the purpose of implementing or clarifying any provision of this Code whenever

the Secretary-General or his duly authorised representative considers such

implementation or clarification necessary.'

30)
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definite Member, and request, that is to say, recommend to that

Member to designate the commander. But the commander is not

an organ of the United Nations within the meaning of Article 7 of

the Charter. He would be a subsidiary organ of the United Nations

if established in conformity with Article 29 of the Charter, that is

to say, appointed by a decision of the Security Council; which is

probably possible only in case of an enforcement action taken by the

Security Council under Article 42. The unification of the armed

forces of the Members taking action in compliance with the

recommendation of the Security Council is the effect of a voluntary

agreement of these Members, and the commander of the unified

forces is the common organ of these Members.

7. ABSENCE OF THE SOVIET UNION FROM THE SECURITY COUNCIL

The three resolutions of the Security Council have been adopted
in the absence of one of the permanent members, the Soviet Union.

Hence the question arises whether the Security Council can adopt a

valid decision in case not all the eleven Members wrhich under Article 2 3

are to be represented on the Council are present, and especially

in case the representative of a permenent member is not present.
It may be argued, as pointed out,

7 that neither the Charter nor the

Rules of Procedure of the Security Council contain a provision

concerning the Quorum ;

8 and if the constitution of a collegiate body
does not contain a provision concerning the Quorum, all members

of the body must be present in order to enable it to adopt a valid

decision. 9 But the wording of Article 27 of the Charter, regulating

7 Cf. The Law of the United Nations, pp. 244 ff.

In contradistinction to the Rules of Procedure of the Security Council the Rules of

Procedure of the General Assembly provide in Rule 68: 'A majority of the

Members of the General Assembly shall constitute a quorum .

'

At the 482nd meeting of the Security Council (U.N. Doc. S/P.V. 482, p. 15) the

representative of the Soviet Union declared:
'

It goes without saying that the

Security Council can function normally and fulfill the noble mission entrusted to

it the maintenance of peace and pacific settlement only if it functions with its

full lawful membership incompliance with the requirements of the United Nations

Charter, namely with the participation of the representative of the U.S.S.R. and

of the Chinese People's Republic. Only if all its five permanent members

participate will the decisions it adopts be lawful, authoritative and irrefutable

from the standpoint of the United Nations Charter and of generally accepted

international standard. . . .' He said of the resolutions adopted by the Security

Council in the Korean affair:
' The resolutions adopted by die Security Council

under the dictate of the United States delegation and in breach of the United

Nations Charter have no
legal force.' At the 48 7th meeting of the Security

Council (U.N. Doc.
S/P.V. 487, p. 2o) the representative of France expressed

the opinion that the Soviet Union violated its obligation
under the Charter by the

absence of its representative from the meetings of the Security Council. He

declared:
' The absence was certainly contrary to the spirit and, in our opinion,

also to the letter of the Charter.
' The representative of the Soviet Union objected:

' The Charter does not require from each member of the Council obligatory

participation in its meetings in all circumstances. . . . The refusal of the
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the procedure in the Security Council, does not exclude an inter-

pretation according to which the presence of all the members of
the Security Council is not required for a valid decision of that organ.
For Article 27 provides that decisions of the Security Council shall

be made by an affirmative vote of seven members. Consequently
the Security Council can adopt a valid decision even when only
seven members are present. This rule of Article 27 may be inter-

preted to imply an indirect provision concerning the Quorum. If

this was not the intention of the framers of the Charter and it

probably was not their true intention was not expressed in a

satisfactory way. As to the effect of the absence of a member,
there is no difference between the absence of a permenent and of a

non-permanent member. The absence of a permanent member in

case of a decision on a non-procedural matter implies the question
whether a decision on a non-procedural matter requires the con-

curring votes of all the permanent members, or only the concurring
votes of the permanent members present and voting. As pointed
out,

1 both answers are equally possible.

8. THE REPRESENTATION OF CHINA

The unconstitutionality of the resolutions adopted by the Security
Council in the Korean affair has been asserted also for the reason

that the Chinese Republic, which according to Article 23 of the

Charter is a permanent member of the Security Council, was not

represented when the Council adopted the resolutions concerned.

In a cablegram dated June 29, 1950, to the Secretary-General

concerning the Security Council resolution of June 27, i9f,o,
2 the

Deputy Minister of Foreign Affairs of the Soviet Union stated that this

resolution
'

has no
legal force

'

because it has been adopted in the

Government of the U.S.S.R. to take part in the meetings of the Security Council

cannot therefore be regarded as a violation of established procedure
'

(ibid., p. 26).

This interpretation of the Charter is possible in view of its wording.
1 Cf. The Law of the United Nations, pp. 240 ff. As pointed out. the wording of thr

English text of Article 27, paragraph 3:
'

including the concurring votes of the

permanent members '

(not: all the permanent members) does not exclude the

interpretation that a valid decision on a non-procedural matter requires only the

concurring votes of the permanent members present and voting; but the French

text reads:
'

les voix de tous les membres permanents '; and the other texts of

Article 27, paragraph 3, have the same wording. There can be no doubt that

according to the intention of the framers of the Charter the concurring votes of

all the permanent members are required. This intention is not only expressed in

the non-English texts of the Charter and in the Statement of the Delegations of the

Four Sponsoring Powers on Voting Procedure in the Security Council of June 7,

1945 (cf. ibid., pp. 249 ff.), but also in the Statement by the Acting Secretary of

State Josef C. Grew (Hearings before the Committee on Foreign Relations Unite.:

Senate on the Charter of the United Nations, Washington, 194?, p. 213) ami in the

Report to the President by the Secretary ofState on the Results ofthe San Francisco Cor.ffrcnce,

Department of State, Publication 2349, Conference Series 71, p. 71.

a U.N. Doc.
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absence of the representatives of two permanent members, the

U.S.S.R. and China. At the 48oth meeting of the Security Council

the delegate of the Soviet Union in his capacity as President of the

Security Council, ruled
'

that the representative of the Kuomintang
group seated in the Security Council does not represent China and

cannot therefore take part in the meetings of the Security Council.'

The President's ruling was rejected by the Security Council. 3

3 The President announced:
' The results of the voting are as follows: 7 against

the President's ruling and 3 in favour of the ruling. I am not counting the vote

of the representative of the Kuomintang group.' The representative of the

United States protested against this announcement. He was of the opinion that

the vote of the person whom the President of the Council designated as the
'

representative of the Kuomintang group
'
was to be counted as the vote of the

representative of China. Later the President changed his announcement by

stating
'

that 8 votes were cast against the President's ruling including the vote

of the representative of the Kuomintang group . . ." (U.N. Doc. S/P.V. 480,
Rev. i, pp. 3640, 4247). Although the Security Council rejected the view

that the nationalist Government has ceased to be the legitimate government and

that the communist Government is the legitimate government of China, and hence

also competent to appoint the representative of China on the Security Council

under Rule 39 of the Rules of Procedure, the Security Council invited the

communist Government of China, that is the Central People's Government of

the People's Republic of China, to send a representative to participate in certain

meetings of the Council.

. At its $o6th meeting the Security Council adopted the following resolution

concerning the complaint of armed invasion of Taiwan (Formosa) (U.N.
Doc. 5/1836):

"
The Security Council

Considering that it is its duty to investigate any situation likely to lead to

international friction or to give rise to a dispute, in order to determine

whether the continuance of such dispute or situation may endanger
international peace and security, and likewise to determine the existence

of any threat to the peace;

Considering that, in the event of a complaint regarding situations or facts

similar to those mentioned above, the. Council may hear the complainants;

Considering that, in view of the divergency of opinion in the Council

regarding the representation of China and without prejudice to this question,
it may, in accordance with Rule 39 of the Rules of Procedure, invite

representatives of the Central People's Government of the People's Republic
of China to provide it with information or assist it in the consideration of

these matters;

Having noted the declaration of the People's Republic of China regarding
the armed invasion of the Island of Taiwan (Formosa);

Decides

(a) to defer consideration of this question until the first meeting
of the Council held after November if, 19^0;

(b) to invite a representative of said Government to attend the

meetings of the Security Council held after November if, 1950,

during the discussion of that Government's declaration regarding an

armed invasion of the Island of Taiwan (Formosa).'

At its f2oth meeting (U.N. Doc. S/P.V. $19, p. 91; f2o, p. 37) the Security
Council adopted a resolution by which it decided

'

to invite, in accordance with

Rule 39 of the Rules of Procedure, a representative of the Central Government
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The view that the resolutions of the Security Council are

unconstitutional because China was not represented on the Council,

may be based on the fact that the national Government which signed
the credentials of the person acting as the representative of China,
has lost its effective control over the Chinese territory and its people.

Consequently, under general international law, it has ceased to be
the government of the Republic of China, and credentials signed by
it are no longer valid. The only government of the Republic of

China under general international law is the communist government
which is in effective control of the territory of China and its people.
But no representative of China armed with credentials signed by the

communist government of the Republic of China is admitted to the

Security Council. Hence the Chinese Republic is not represented
in the Security Council; that means that the Security Council is not

composed in accordance with the Charter. Only if constitutionally

composed, the Security Council can adopt valid decisions. This is

certainly a possible interpretation of the Charter, which does not

contain provisions concerning the appointment of the representatives
of the Members in the General Assembly, the Security Council, and

the other Councils of the United Nations. If one of these bodies

of the People's Republic of China to be present during discussion by the Council

of the special Report of the United Nations Command in Korea, document 8/1884.'
At the 277th Plenary Meeting of the General Assembly, on September 19, 1950,

the representative of India submitted a draft resolution
'

recognising that the

Central Government of the People's Republic of China is the only such government

functioning in the Republic of China as now constituted.' The General Assembly

rejected this suggestion as well as two other draft resolutions submitted by the

representative of the Soviet Union. According to one, the General Assembly
should decide

'
that the representatives of the Kuomintang group cannot take part

in the work of the General Assembly and its organs because they are not the

representatives of China
'

; according to the other, the Assembly should decide
1

to invite the representatives of the People's Government to take part in the work

of the General Assembly.' The General Assembly adopted a resolution establishing
'

a Special Committee consisting of the President of the Assembly and six other

representatives selected by the President to consider the question of Chinese

representation and report back, with recommendations, to the present session of

the General Assembly. ..." This resolution contains also the statement
'

that,

pending a decision of the General Assembly on the report of this Special Committee,

the representatives of the National Government of China shall be seated in the

General Assembly with the same rights
as other representatives.' The

representative of the Soviet Union declared:
'

The U.S.S.R. delegation considers

that the decision which has just been taken to reject the draft resolutions of the

U.S.S.R. and the Indian delegation is wrong and
illegal,'

and
'

that the decision

just taken against that proposal is both wrong and
illegal.'

At the 28ist Plenary Meeting of the General Assembly the chairman of the

Credentials Committee reported that the Committee has rejected a proposal of the

representative of the Soviet Union not to recognise as valid the credentials of the

representatives of the National Government of China. At the same meeting the

Assembly rejected a proposal of the representative of the Soviet Union to the

effect
'

that the credentials of the representative of the Government of Nationalist

China should not be recognised as valid.'
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has to decide the question whether a certain person is the represen-
tative of a Member state and that means whether his credentials

are signed by the Government of the Member state or whether he is

himself a member of the Government and as such entitled to

represent the state it is bound by the rule of general international

law that the government of a state is the individual, or the body of

individuals, who is, or are, in effective control of the territory and

population concerned. However, it is not excluded to argue that

the Charter confers upon the Security Council the power to decide

the question as to whether a certain person is the representative of

a Member state in conformity with general international law, and

consequently also the power to apply and interpret international law

in this respect. As long as the Security Council does not decide

that a person whom the Security Council has recognised as the

representative of a member of the Council has lost this quality
because the government which had signed his credentials or of which

he is a member has lost effective control over the territory and

people concerned this person is, within the meaning of the Charter,

the representative of the Member state.

9. REPRESENTATION OF MEMBERS IN CASE OF A REVOLUTIONARY
CHANGE OF GOVERNMENT

At the 48oth meeting of the Security Council the representative
of Great Britain challenged the ruling of the President that the

representative of the Kuomintang group did not represent China

and therefore could not take part in the meetings of the Security

Council, referring to Rule 17 of the Rules of Procedure of the

Security Council, which runs as follows:
'

Any representative on

the Security Council, to whose credentials objection has been made
within the Security Council, shall continue to sit with the same rights

as other representatives until the Security Council has decided the

matter.
' The wording of this Rule is certainly in favour of the view

that the representative whose credentials have ,been issued by the

national Government of China has the right to be seated in the

Security Council until the Council and not the President has

decided the question as to whether he is or is not the representative
of China. But it is doubtful whether this Rule was intended to apply
to the case that, as a result of civil war within a Member state, two

governments claim the right to issue the credentials of the

representative of that state. That the Rules of Procedure do not

anticipate this case results from the fact that according to the wording
of Chapter III of the Rules of Procedure (Representation and

Credentials) the representatives appointed by each of the two

governments shall be seated in the Security Council. Rule 13

stipulates that each member of the Security Council, and that "means,

each state which according to the Charter is a member of the
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Security Council, shall be represented by an accredited representative,
and that the credentials shall be communicated to the Secretary-
General not less than twenty-four hours before he takes his seat on
the Council. The Secretary-General has according to the wording
of Rule i, only the function to examine the credentials and to

submit a report to the Security Council; he has not the power to

make a provisional decision concerning the validity of the

credentials, this decision being reserved to the Security Council.

For Rule 16 provides:
'

Pending the approval of the credentials of
a representative on the Security Council in accordance with Rule i

,

such representative shall be seated provisionally with the same
rights

as other representatives.' If two persons present credentials issued

by two different authorities claiming to be the government of one
and the same Member state, both according to the wording of this

Rule shall be provisionally seated in the Security Council, even if

the Secretary-General in his report to the Council suggests to approve

only one of the two credentials. Such a situation was hardly foreseen

by the framers of the Rules df Procedure. That one Member is

represented, even only provisionally, by two representatives, is

incompatible with Article 27, paragraph i, of the Charter. That

the Rules of Procedure do not apply to the case of two governments

claiming the right to represent one and the same Member state

follows also from Rule 1 3 ,
which provides :

' The Head of Government
or Minister of Foreign Affairs of each member of the Security Council

shall be entitled to sit on the Security Council without submitting
credentials.' In this case the Secretary-General has no function at

all; and nothing in the Rules of Procedure could prevent the Head

or Minister of Foreign Affairs of the communist government of China

to take a seat in the Security Council and take part in its meetings,

together with the representatives accredited by the national govern-
ment of China. The Rules of Procedure do not even provide for

the possibility of making objection to the participation in the meetings

by the Head or Minister of Foreign Affairs of a revolutionary govern-
ment established in a state member of the Security Council. Rule 1 7

provides only for the possibility of making objection to the credentials

of a representative. But according to Rule 13, the Head or Minister

of Foreign Affairs of a government do not need credentials.

The Rules of Procedure of the General Assembly do not expressly

provide as do the Rules of Procedure of the Security Council in

Rule 1 3 for the members of the Council that each member of

the General Assembly shall be represented
'

by an accredited

representative.' They only stipulate in Rule 27^ that
'

the credentials

of representatives, and the names of members of a delegation shall

be submitted to the Secretary-General
'

and that
'

the credentials

shall be issued either by the Head of the State or Government or by
the Minister of Foreign Affairs.' The Credentials Committee,
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established according to Rule 28, has only the power to examine

the credentials and to report to the General Assembly. Rule 29

provides:
'

Any representative to whose admission a Member has

made objection shall be seated provisionally with the same rights
as other representatives, until the Credentials Committee has

reported and the General Assembly has given its decision.' Under

this provision, objection may be made not as under Rule 17 of

the Rules of Procedure of the Security Council to the credentials

of a representative, but to the admission of the representative; so

that a person may be seated as representative of a Member in the

General Assembly without credentials, e.g., a Minister of Foreign
Affairs of a Member. The Rules of Procedure of the General

Assembly do not contain provisions by which, in case of two
authorities claiming to be the government of a Member state, it

could be prevented that the Heads or Foreign Ministers of both

governments or the representatives accredited by each of the two

governments in contradiction to the provisions of the Charter

participate, at least provisionally, in the meetings of the General

Assembly.

10. APPROVAL OF CREDENTIALS : PROCEDURAL OR NON-PROCEDURAL
MATTER

The approval by the Security Council of the credentials of the

representative of a member of the Council is, according to the

practice of the Security Council, a decision on a procedural matter.

But if in case of a revolutionary change of government the credentials

signed by the new government are to be approved, the approval

implies the recognition of the new government and, consequently,
the decision that the person who hitherto has represented the Member
state ceases to be its representative. It may be doubted whether the

approval of the credentials in this case, too, is a decision on a merely

procedural matter, for it implies the recognition on the part of the

Security Council, and hence on the part of the United Nations, of a

new government.
4 But the view that it is a decision on a non-

* In a memorandum on the legal aspects of the problem of representation in the

United Nations (U.N. Doc. 8/1466), the Secretary-General advocated the doctrine

that admission of a community to the United Nations by the General Assembly on

the recommendation of the Security Council is a collective act, distinctly separate
from the individual act of recognition of that community as a state by a Member;

and, second, that the approval of the credentials of a representative by the General

Assembly, the Security Council, and other Councils of the United Nations is a

collective act distinctly separate from the individual act of recognition of a new

government by a Member. The memorandum stated:
'

The Members have

therefore made clear by an unbroken practice that (i) a Member could properly
vote to accept a representative of a government which it did not recognise,

or

with which it had no diplomatic relations, and (2) that such a vote did not imply

recognition or a readiness to assume diplomatic relations.' Insofar as by
'

recognition
'

of a community as a state by the government of another state is

meant that the latter ascertains the fact that the community in question is a state
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procedural matter leads to the absurd consequence that the person
still acting as a representative of the Member state, if this state has

a permanent seat in the Security Council, may prevent the approval
of the credentials signed by the new government by exercising the

veto right of the permanent member.

in the sense of international law, and that consequently international law it

applicable to the relation between the recognising state and the recognised com-

munity, it can hardly be denied that admission to the United Nations of a com-

munity not yet recognised by a Member means that the United Nations, through
the Security Council and the General Assembly, has recognised this community a

a state, since according to Article 4 of the Charter only
'

states
'

can be admitted

to membership. If a community is admitted to the United Nations, all other

Members also those which have not yet recognised this community as a state and

even those of them which have voted against its admission are under definite

obligations, and have defined rights in relation to this community as a state.

This implies that they are obliged by the Charter to consider this community
as a state. They would certainly violate the Charter if they would refuse to

fulfil their obligations in relation to this community on the ground that it is

no state and hence not a subject of international law. Consequently, admission

of a community not yet recognised by some Members necessarily implies that these

Members must consider the community as a state, which is the essential function

of the
legal act of recognition. But, admission of a community not yet .recognised

by some Members does not imply the obligation of these Members to enter into

the normal diplomatic, political and economic relations with the community
admitted to the United Nations. The Charter, according to its wording, does

not impose upon the Members such obligation. If by
'

recognition
'

of a state

the expression of the willingness of the recognising state is understood to enter into

the normal relations with the recognised state, then admission of a community to

the United Nations does not imply such recognition on the part of the Members.

But this is recognition, not in a legal, but in a merely political sense.

Approval of the credentials of a representative by the General Assembly or

the Security Council or any other Council of the United Nations necessarily implies

that the General Assembly or the respective Council considers the government
which issued the credentials as the legitimate government of the Member state to

be represented in the Assembly or the respective Council. If in case of a revolution-

ary change of government within a Member state the General Assembly or a Council

approves the credentials of the representatives issued by the new government,
all members of the approving body are bound by this decision, since the Charter

may be interpreted to confer upon the General Assembly and the Councils the

power to approve the credentials of the representatives of their members, which

necessarily implies the power to recognise the government issuing the credentials,

in case it becomes doubtful who is the legitimate government of a Member

competent to issue the credentials of its representatives. In this case the approval

of the credentials is a
legal act binding upon the members of the approving body.

Hence the states, members of the body which has approved the credentials issued

by the new government, violate their obligations under the Charter if they refuse

to consider the government recognised by the organ of the United Nations, the

member of which they are, as the legitimate government of the Member concerned;

at least insofar as decisions of the organ referring to that Member are concerned.

If recognition of a government means the ascertainment of the fact that an individual,

or a group of individuals, is the legitimate government of a state, then approval

by a collegiate organ of the United Nations of the credentials of a representative

issued by a new (revolutionary) government of a Member state implies the

recognition of this government by the members of the collegiate organ. But it
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Another inconvenience may result from the fact that the Charter

does not provide a uniform procedure for the approval of the

credentials of the person by which a Member state is to be represented
in the various organs of the United Nations. Since these organs
have the power to approve the credentials of the representatives of

their members independently of one another, it might occur that in

the case of revolutionary change of government the credentials signed

by the new government may be approved by the one, but not by the

other, and thus the new government recognised by some, but not

by other organs of the United Nations. A unification of the various

procedures for the approval of credentials by conferring this function

on one and the same organ (e.g., the Secretary-General) is highly
desirable.

1 1 . CHANGE OF NAME OF A PERMANENT MEMBER OF THE SECURITY

COUNCIL

The communist government of China calls itself the
'

Centralo

People's Government of the People's Republic of China.' This

indicates that China under this government has adopted a name
different from that under which it became an original

Member of

the United Nations in conformity with Article 3, and a permanent
member of the Security Council in conformity with Article 23,

paragraph i of the Charter. This name was
'

Republic of China,'

the new name is
'

People's Republic of China.' At the 30 2nd

Plenary Meeting of the General Assembly, the representative of

Canada stated that a resolution proposed by the delegate of the Soviet

Union to the effect that the General Assembly shall
' recommend to

the permanent members of the Security Council, namely, the People's

Republic of China, France, the Union of the Soviet Socialist Republics,
the United Kingdom and the United States of America .O

attempted
'

to re-write paragraph i of Article 23 of the Charter.'

He asked:
' Would that, by any chance, be a violation of the Charter ?

'

The representative of Great Britain explained his voting against the

proposal of the Soviet Union by saying that
'

the form in which the

proposal is put, is, in effect, a re-writing of the Charter. It seems

to my delegation that it is not open to anyone to define who are the

permanent members of the Security Council in any way different

from the way in which that definition is given in the Charter itself.'

If that means that the change of the name of a permanent member of

does not imply political recognition of the new government on the part of the

members of the collegiate organ, that is to say, the members may refuse to enter

into the normal relations with the new government.
It must, however, be admitted, that this is only a possible interpretation of

the Charter with respect to the legal effect of the approval of credentials of

representatives, and that another interpretation according to which such approval
has no legal effect on the Members, is not excluded in spite of its absurd

consequences.
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the Security Council requires an amendment to Article 23 of the

Charter, the statement is not correct. Under general international-

law a state has the right to change its name, and the Charu-r doi-s not
restrict this right of a Member state of the United Nations, even if

this state is a permanent member of the Security Council mentioned
under a definite name in Article 23 of the Charter. Change of .such

name is one of the changes of the Charter that can be brought about

outside the amendment procedure laid down in Articles 108 and 109,

as, e.g., the determination of additional categories of questions to be

decided by the General Assembly by a two-thirds majority under

Article 18, paragraph 3, by which Article 1 8, paragraph 2 is

amended; 5 or the withdrawal from the United Nations of a per-
manent member of the Security Council, provided that such with-

drawal is considered to be
legally possible. Such withdrawal has

the legal effect that the .state concerned ceases to be a permanent
member of the Security Council, in spite of the fact that its name
remains in the text of Article 2 3 , paragraph i , that is to say, the

legal
effect of an amendment to that provision. The same effect has the

change of name of a state which is a permanent member of the Security
Council. If the communist government of China should be

recognised by the United Nations as the government of China, China

will be a Member of the United Nations and a permanent member
of the Security Council under its new name '

People's Republic of

China,
'

no
'

re-writing of the Charter
'

being necessary.

12. ACTION IN KOREA BY THE GENERAL ASSEMBLY

As soon as the representative of the Soviet Union again participated

in the meetings of the Security Council, no further action of this organ
in the Korean crisis was possible because of lack of unanimity among
the permanent members. Hence the General Assembly, in con-

formity with the resolution
'

Uniting for Peace,' took up the question
of aggression in Korea. The action taken by the General Assembly
shall be discussed in the chapter dealing with the Resolution

'

Uniting
for Peace.' 6

6 Cf. The Law of the United Nations, p. 183.

Cf. infra, pp. 986 ff.



CHAPTER 3

APPOINTMENT OF THE SECRETARY-GENERAL

AT the 298th Plenary Meeting on November i, 1950, the General

Assembly, by 46 votes in favour, votes
against, and with 8

abstentions, adopted a resolution to the effect to continue the present

Secretary-General in office for three years. He had been appointed
on February i, 1946, for a term of five years. The resolution of

November i, 1950, was adopted without a recommendation by the

Security Council, since the majority of seven members including the

concurring votes of the permanent members, required for such

recommendation by Article 27 of the Charter, could not be obtained.

The only provision of the Charter applying to this case is that of

Article 97, which reads as follows:
' The Secretary-General shall be

appointed by the General Assembly upon the recommendation of

the Security Council.' In conformity with this provision, Rule 140
of the Rules of Procedure of the General Assembly stipulates :

' When
the Security Council has submitted its recommendation on the

appointment of the Secretary-General, the General Assembly shall

consider the recommendation and vote upon it by secret ballot in

private meeting.' Since the first Secretary-General was appointed
for a term of five years, an extension of his term of office was possible
under the Charter only as an

'

appointment
'

of the same individual

to the office of Secretary-General. The Charter does not provide
two different procedures for the case that the individual to be

appointed to the function of Secretary-General is the same as the one

who previously had been appointed to this function, and the case

that another individual is to be appointed. The Charter does not

differentiate re-appointment from appointment. At the 296th

Plenary Meeting the representative of France quite correctly stated:
'

There is no ambiguity in Article 97 of the Charter. The appoint-
ment of a Secretary-General by the General Assembly presupposes a

recommendation by the Security Council. It was specified in 194^

(Report of the Preparatory Commission of the United Nations) that this

provision applies equally to a reappointment and a first appointment.
It is therefore clear that in the absence of a recommendation the

Assembly can neither appoint a new Secretary-General nor reappoint
the present one.' He declared that his delegation regarded the

suggested resolution as an
*

interim measure
' which would be

effective for a certain length of time; there is no use pretending
that it was provided for by the Charter. On the other hand,

' there is

nothing in the Charter to forbid it.' As pointed out in another

connection, 1 the principle: What is not forbidden is permitted,

i Cf. The Law of the United Nations, p. 68j.
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does not apply to the competence of the organs of a community,
determined by its constitution. The General Assembly as any
other organ of the United Nations is not permitted to do what it is

not forbidden to do; it is permitted to do only what it is authorised

to do by the Charter of the United Nations. The representative of
China stated that the most honest interpretation of the situation

Avould be that the suggested resolution was
'

extra-legal . . . but

not expressly against any provision of law.'- The representative of

Ecuador stated:
'

It was Resolution 1 1 (I) of January 24, 1946, which
fixed that term at five years. The Assembly has retained and, in

fact, still has the right to alter its own resolutions and thereby to

extend the term of office.' The representative of Uruguay inter-

preted Article 97 to mean that
'

the responsibility for deciding the

term of office of the Secretary-General was entrusted to the General

Assembly.' However, the Charter of the United Nations does not

distinguish between the
'

appointment
'

of the Secretary-General
and the determination of his term of office; and, consequently, not

only the
'

appointment
'

but also the determination of the term

of office must be established by a co-operation of the Security Council

and the General Assembly. The Charter knows only appointment

including determination of the term of office.

The representative of Uruguay referred to the discussion of the

text of Article 97 at Committee 1/2 of the San Francisco Conference,
in order to prove that according to the intentions of the framers of

the Charter
'

the Assembly is the sovereign body of the United Nations

which is competent to settle the present problem,' that is to say, to

extend, without a recommendation by the Security Council, the

term of office of the Secretary-General. However, the records of

the San Francisco Conference show just the contrary. At the 29th

meeting of Committee 1/2,
z the delegate for the Netherlands suggested

that, if appointment of the Secretary-General should require a

decision of the Security Council adopted by a vote of seven members

including the concurring votes of the permanent members,
'

to

leave the terms of the appointment to be worked out in the
light

of

experience.' He meant that the terms of appointment should not

be determined by the Charter itself, but left to the decision of the

appointing organs. The delegate for New Zealand
'

also supported
the Netherlands motion. He pointed out if it were carried, the

terms of the Secretary-General's appointment would be worked

out by agreement between the Security Council and the General

Assembly. The delegate for the United States was assured before

the vote was taken, that when these terms came up for settlement,

the principle of unanimity among the permanent members of the

Security Council would be observed.' The Report of the Rapporteur

(General) of Committee 1/2 on Chapter X (The Secretariat)' contains

the statement that the delegate for the Netherlands, supported by the

* U.N.C.I.O. Doc. 1087, 1/1/78, Documents, Vol. VH pp. 279 &
* U.N.C.I.O. Doc. ii;s, 1/1/74 (*). Documents, Vol. VII, pp. 388 ff.
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delegate for New Zealand,
'

suggested that the determination of the

term of office might be left as a matter of later agreement between

the Security Council and the General Assembly. It was understood

by the Committee that the unanimity of the permanent members
would be required in the decision of the Security Council on this

matter.
'

That the term of office of the Secretary-General is to be determined

not unilaterally by the General Assembly but by an agreement
between the General Assembly and the Security Council, results also

from the resolution of the General Assembly concerning Terms of

Appointment of the Secretary-General, adopted at the iyth Plenary

Meeting on January 24, 1946. This resolution contains the

following statements:
'

3. The first Secretary-General shall be

appointed for five years, the appointment being open at the end of

that period for a further five-year term. 4. The following observa-

tions contained in paragraphs 18-21 of section 2, Chapter VIII of the

Preparatory Commission's Report be noted and approved: (a) There

being no stipulation on the subject in the Charter, the General

Assembly and the Security Council are free to modify the term of

office of future Secretaries-General in the light
of experience.'

That means that an agreement between the General Assembly and

the Security Council is required to modify the term of office of the

future Secretary-General. But the representative of Uruguay inter-

preted this passage as if it would read: The General Assembly or

the Security Council are free to modify etc. It is true that the

Security Council in its decision concerning the appointment of the

first Secretary-General, adopted at its 4th (private) meeting on

January 29, 1946, did not refer to the term of office. But this

cannot constitute a precedent to the effect of depriving the Security
Council of a power conferred upon it by the Charter. The

representative of Peru tried to justify the constitutionality of the

resolution by which the first Secretary-General has been continued

in office without a recommendation of the Security Council, as
'

a

dynamic interpretation of the Charter.' But the representative of

Syria openly declared:
'

It seems that there is practically a revolt in

the General Assembly against the Security Council.' Syria was

among the eight members of the General Assembly which abstained

from voting. Also Australia was among them; its representative

explained the abstention of his state by declaring that the adopted
resolution might create a precedent, both as regards Article 97 and

certain other Articles of the Charter, with which Australia would

find it difficult to agree.
At the 296th Plenary Meeting of the General Assembly the

representative of the Soviet Union declared that if the Secretary-

General would be reappointed without a recommendation by the

Security Council, the Government of the Soviet Union
'

will refuse

to regard him as the Secretary-General.'



CHAPTER 4

UNITING FOR PEACE

i. THE RESOLUTION ADOPTED BY THE GENERAL ASSEMBLY ON
NOVEMBER 3, 19^0

AT its 302nd Plenary Meeting on November 3, 19^0, the General

Assembly adopted the following three resolutions:

RESOLUTION A

UNITING FOR PEACE

THE GENERAL ASSEMBLY,

Recognising that the first two stated Purposes of the United

Nations are:
' To maintain international peace and security, and to that

end: To take effective collective measures for the prevention
and removal of threats to the peace, and for the suppression of

acts of aggression or other breaches of the peace, and to bring
about by peaceful means, and in conformity with the principles
of justice and international law, adjustment or settlement of

international disputes or situations which might lead to a

breach of the peace,' and
' To develop friendly relations among nations based on

respect for the principle of equal rights and self-determination

of peoples, and to take other appropriate measures to

strengthen universal peace,'

Reaffirming that it remains the primary duty of all Members
of the United Nations, when involved in an international

dispute, to seek settlement of such a dispute by peaceful means

through the procedures laid down in Chapter VI of the Charter,

and recalling the successful achievements of the United Nations

in this regard on a number of previous occasions,

Finding that international tension exists on a dangerous

scale,

Recalling its resolution 290 (IV) entitled
'

Essentials of

Peace,' which states that disregard of the Principles of the

Charter of the United Nations is primarily responsible for the

continuance of international tension, and desiring to con-

tribute further to the objectives of that resolution,

Reaffirming the importance of the exercise by the Security

Council of its primary responsibility for the maintenance of

international peace and security, and the duty of the permanent
members to seek unanimity and to exercise restraint in the

use of the veto,

K. ( 95 3 . ) 4
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Reaffirming that the initiative in negotiating the agreements
for armed forces provided for in Article 43 of the Charter

belongs to the Security Council and desiring to ensure that,

pending the conclusion of such agreements, the United Nations

has at its disposal means for maintaining international peace
and security,

Conscious that failure of the Security Council to discharge
its responsibilities on behalf of all the Member states,

particularly those responsibilities referred to in the two

preceding paragraphs, does not relieve Member states of their

obligations or the United Nations of its responsibility under

the Charter to maintain international peace and security.

Recognising, in particular, that such failure does not deprive
the General Assembly of its rights or relieve it of its responsi-
bilities under the Charter in regard to the maintenance of

international peace and security,

Recognising that discharge by the General Assembly of its

responsibilities in these respects calls for possibilities of

observation which would ascertain the facts and expose

aggressors ;
for the existence of armed forces which could be

used collectively; and for the possibility of timely recommenda-

tion by the General Assembly to Members of the United

Nations for collective actioQ which, to be effective, should

be prompt;

'. [A]

1 . Resolves that if the Security Council, because of lack

of unanimity of the permanent members, fails to exercise its

primary responsibility for the maintenance of international

peace and security in any case where there appears to be a

threat to the peace, breach of the peace, or act of aggression,
the General Assembly shall consider the matter immediately
with a view to making appropriate recommendations to

Members for collective measures, including in the case of a

breach of the peace or act of aggression the use of armed force

when necessary, to maintain or restore international peace
and security. If not in session at the time, the General

Assembly may meet in emergency special session within

twenty-four hours of the request therefor. Such emergency

special session shall be called if requested by the Security
Council on the vote of any seven members, or by a majority
of the Members of the United Nations

;

2. Adopts for this purpose the amendments to its rules of

procedure set forth in the annex to this resolution ;
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P] . -

3. Establishes a Peace Observation Commission, which
for the calendar years 1951 and 1952 shall be composed of
fourteen Members, namely: China, Colombia, Czechoslovakia,

France, India, Iraq, Israel, New Zealand, Pakistan, Sweden,
the Union of Soviet Socialist Republics, the United Kingdom
of Great Britain and Northern Ireland, the United States of

America and Uruguay, and which could observe and report
on the situation in any area where there exists international

tension the continuance of which is likely to endanger the

maintenance of international peace and security. Upon the

invitation or with the consent of the state into whose territory
the Commission would go, the General Assembly, or the

Interim Committee when the Assembly is not in session, may
utilise the Commission if the Security Council, is not exercising
the functions assigned to it by the Charter with respect to the

matter in question. Decisions to utilise the Commission
shall be made on the affirmative vote of two-thirds of the

members present and voting. The Security Council may also

utilise the Commission in accordance with its authority.under

the Charter;

4. The Commission shall have authority in its discretion

to appoint subcommissions and to utilise the services of

observers to assist it in the performance of its functions
;

. Recommends to all Governments and authorities that

they co-operate with the Commission and assist it in the

performance of its functions
;

6. Requests the Secretary-General to provide the necessary
staffand facilities, utilising,

where directed by the Commission,
the United Nations panel of field observers envisaged in

Resolution 297 B (IV);

7. Invites each Member of the United Nations to survey
its resources in order to determine the nature and scope of the

assistance it may be in a position to render in support of any
recommendations of the Security Council or of the General

Assembly for the restoration of international peace and

security;

8. Recommends to the states Members of the United Nations

that each Member maintain within its national armed forces

elements so trained, organised and equipped that they could

promptly be made available, in accordance with its con-

stitutional processes, for service as a United Nations unit

or units, upon recommendation by the Security Council

or General Assembly, without prejudice to the use of such

4(2)
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elements in exercise of the right of individual or collective

self-defence recognised in Article i of the Charter;

9. Invites the Members of the United Nations to inform

the Collective Measures Committee provided for in para-

graph 1 1 as soon as possible of the measures taken in

implementation of the preceding paragraph;
10. Requests the Secretary-General to appoint, with the

approval of the Committee provided for in paragraph 1 1
,

a

panel of military experts who could be made available, on

request, to Member states wishing to obtain technical advice

regarding the organisation, training,
and equipment for

prompt service as United Nations units of the elements

referred to in paragraph 8
;

[D]

1 1 . Establishes a Collective Measures Committee consisting
of fourteen Members, namely: Australia, Belgium, Brazil,

Burma, Canada, Egypt, France, Mexico, Philippines, Turkey,
the United Kingdom of Great Britain and Northern Ireland,

the United States of America, Venezuela, and Yugoslavia, and

directs the Committee, in consultation with the Secretary-
General and with Member states as the Committee finds

appropriate, to study and make a report to the Security
Council and the General Assembly, not later than September i

,

19^1, on methods, including those in Section C of the present

resolution, which might be used to maintain and strengthen
international peace and security in accordance with the

Purposes and Principles of the Charter, taking account of

collective self-defence and regional arrangements (Articles $i

and 2 of the Charter);
1 2 . Recommends to all Member states that they co-operate

with the Committee and assist it in the performance of its

functions;

13. Requests the Secretary-General to furnish the staff

and facilities necessary for the effective accomplishment of the

purposes set forth in Sections C and D of this resolution;

14. THE GENERAL ASSEMBLY,

In adopting the proposals set forth above, is fully conscious

that enduring peace will not be secured solely by collective

security arrangements against breaches of international peace
and acts of aggression, but that a genuine and

lasting peace

depends also upon the observance of all the Principles and

Purposes established in the Charter of the United Nations,

upon the implementation of the resolutions of the Security

Council, the General Assembly, and other principal organs of
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the United Nations intended to achieve the maintenance of
international peace and security, and especially upon respect,
for and observance of human

rights and fundamental freedoms
for all and on the establishment and maintenance of conditions
of economic and social well-being in all countries; and

accordingly

15. Urges Member states to respect fully, and to
intensify,

joint action, in co-operation with the United Nations, to

develop and stimulate universal respect for and observance of
human

rights and fundamental freedoms, and to intensify
individual and collective efforts to achieve conditions of

economic
stability and social progress, particularly through

the development of under-developed countries and areas.

ANNEX

The rules of procedure of the General Assembly are amended in

the following' repects:
1 . The present text of Rule 8 shall become paragraph (A)

of that rule, and a new paragraph (B) shall be added to read as

follows :

'

Emergency special sessions pursuant to resolution

. . . (V) shall be convened within twenty-four hours of the

receipt by the Secretary-General of a request for such a session

from the Security Council, on the vote of any seven members

thereof, or of a request from a majority of the Members of

the United Nations expressed by vote in the Interim Com-
mittee or otherwise, or of the concurrence of a majority of

Members as provided in Rule 9.'

2 . The present text of Rule 9 shall become paragraph (A)
of that rule and a new paragraph (B) shall be added to read as

follows :

'

This rule shall apply also to a request by any Member
for'an emergency special

session pursuant to resolution . . . (V).

In such a case the Secretary-General shall communicate with

other Members by the most expeditious means of communica-

tion available.'

3. Rule 10 is amended by adding at the end thereof the

following:
'

In the case of an emergency special session

convened pursuant to Rule 8 (B), the Secretary-General shall

notify the Members of the United Nations at least twelve hours

in advance of the opening of the session.'

4. Rule 1 6 is amended by adding at the end thereof the

following:
'

The provisional agenda of an emergency special

session shall be communicated to the Members of the United

Nations simultaneously with the communication summoning
the session.'

. Rule 19 is amended by adding at the end thereof the

following:
'

During an emergency special session additional
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items 'concerning the matters dealt with in resolution . . . (V)

may be added to the agenda by a two-thirds majority of the

members present and voting.'

6. There is added a new rule to precede Rule 6$ to read

as follows : 'Notwithstanding the provisions ofany other rule and

unless the General Assembly decides otherwise, the Assembly,
in case of an emergency special session, shall convene in

plenary session only and proceed directly to consider the item

proposed for consideration in the request for the holding of

the session, without previous reference to the General Com-
mittee or to any other Committee; the President and Vice-

Presidents for such emergency special sessions shall be,

respectively, the Chairman of those delegations from which

were elected the President and Vice-Presidents of the previous
session.'

RESOLUTION B

For, the purpose of maintaining international peace and

security, in accordance with the Charter of the United Nations,

and, in particular, with Chapters V, VI and VII of the Charter,

THE GENERAL ASSEMBLY,

Recommends to the Security Council: That it should take

the necessary steps to- ensure that the action provided for under

the Charter is taken with respect to threats to the peace,
breaches of the peace, or acts of aggression and with respect
to the peaceful settlement of disputes or situations likely to

endanger the maintenance of international peace and security;

That it should devise measures for the earliest application
of Articles 43, 4$, 46 and 47 of the Charter of the United

Nations regarding the placing of armed forces at the disposal
of the Security Council by the states Members of the United

Nations and the effective functioning of the Military Staff

Committee.

The above dispositions should in no manner prevent
the General Assembly from

fulfilling
its functions under

resolution A.

RESOLUTION C

THE GENERAL ASSEMBLY,

Recognising that the primary function of the United Nations

Organisation is to maintain and promote peace, security, and

justice among all nations,

Recognising the responsibility of all Member states in

promoting the cause of international peace in accordance with

their obligations as provided in the Charter,
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Recognising that the Charter charges the Security Council
with the primary responsibility for

maintaining international

peace and
security,

Reaffirming the importance of unanimity among the

permanent members of the Security Council on all problems
which are likely to threaten world peace,

Recalling General Assembly resolution 190 (III) entitled
'

Appeal to the great powers to renew their efforts to compose
their differences and establish a

lasting peace,'

Recommends to the permanent members of the Security
Council that:

(A) They meet and discuss, collectively or otherwise, and,
if necessary, with other states concerned, all problems
which are likely to threaten international peace and hamper
the activities of the United Nations, with a view to their

resolving fundamental differences and
reaching agreement in

accordance with the spirit and letter of the Charter;

(B) They advise the General Assembly and, when it is not

in session, the Members of the United Nations, as soon as

appropriate, of the results of their consultations.

2. INTERPRETATION OF ARTICLE 10 IN RELATION TO ARTICLE n
OF THE CHARTER

The constitutionality of Resolution A (Uniting for Peace), which
was questioned in the discussions of the First Committee and the

General Assembly, depends on the interpretation of Articles 10, n,
14 and 1 06. The first question is whether the General Assembly is

authorised by the Charter to recommend to Members '

collective

measures
'

and especially the
'

use of armed force as it is provided
for in Section A, paragraph i of Resolution A (Uniting for Peace).

This Resolution does not yet recommend to Members the use of

force. In Section A, paragraph i the General Assembly only
'

resolves
'

that the General Assembly, under certain conditions
'

shall consider
'

a certain matter
'

with a view to making appropriate
recommendations to Members for collective measures, including . . .

the use of armed force.' This provision of the Resolution could be

based only on Chapter IV of the Charter. The functions which the

General Assembly has under Chapter IV are: to
*

consider
'

principles

(Article n, paragraph i), reports (Article i$), the budget and

budgetary and financial arrangements (Article 17); to
'

discuss
'

questions or matters (Articles 10; 11, paragraph 2); to 'initiate

studies
'

(Article 1 3) ;
to

* make recommendations
'

(Articles i o
;

1 1 ,

paragraph 2; 12, paragraph i; 13; 14; 17); to
*

refer
'

questions to

the Security Council (Article 1 1, paragraph 2); to
*

call the attention

of the Security Council to situations . . .

'

(Article 1 1, paragraph 3);
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to
'

approve
'

the budget and financial and budgetary arrangements

(Article 17); to 'adopt' its rules of procedure (Article 21); to
'

establish
'

subsidiary organs (Article 22). By adopting Section A,

paragraph i of Resolution A, the Assembly exercised none of these

functions. It resolved to exercise some of these functions, namely,
to

'

consider
'

matters and to
' recommend '

measures, later and

under certain conditions. If strictly interpreted, the Charter

authorises the General Assembly to consider matters or to recommend
measures (but not to resolve that it

'

shall
'

consider certain matters

or 'shall' recommend certain measures under certain conditions). A

provision to the effect that an organ of the United Nations
'

shall
'

do

something is conferring upon this organ a definite power or function.

The General Assembly is not authorised by the Charter to confer

upon itself a certain power or function. If the General Assembly

possesses this power or function already under the Charter, a

resolution to the effect that it shall exercise the power or function is,

at least, superfluous. If the General Assembly has not the power
or function under the Charter, the resolution amounts to an attempt
to amend the Charter in a way different from that prescribed by
Articles 108 and 109. If it is doubtful whether the General Assembly
has under the Charter the power or function in question, such a

resolution amounts to an attempt to interpret the Charter. The

General Assembly as any organ of the United Nations is certainly

competent to interpret the Charter, but only in connection with an

act by which the organ applies the Charter. Application of the law

necessarily implies interpretation of the law. In considering the

matter and in making the recommendation referred to in Section A,

paragraph i of the resolution, the Assembly could interpret the

Charter as conferring upon it the power to consider this matter and

make this recommendation. That is to say, the interpretation of

the Charter could be implied in the act applying the Charter; it should

not be pronounced in an act different from the act by which the

General Assembly takes the matter concerned into consideration

and makes the respective recommendation. But it might also be

argued that if the General Assembly is competent to consider a matter

and to make a definite recommendation, the General Assembly does

not violate the Charter when it resolves that it will, in the future, or

that it
'

shall
'

consider the matter and make the recommendation.

Is the General Assembly competent to consider the matter and to

make the recommendations referred to in Section A, paragraph i of

the Resolution called
'

Uniting for Peace
'

? Article 10 of the

Charter which determines the competence of the General Assembly
in the most general way, does not authorise the General Assembly to
'

consider,' but only to
'

discuss
'

questions or matters within the

scope of the Charter. Article 1 1
, paragraph i authorises the General

Assembly to
'

consider
'

general principles of co-operation, etc., not
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a concrete matter; and Article n, paragraph 2 confers upon the

Assembly the power to
'

discuss,' not to
'

consider,' any questions

relating to the maintenance of international peace and security

brought before it by any Member, etc. If it is assumed that the

power to
*

discuss
'

a matter includes the power to
'

consider
'

it,
'

then the General Assembly has under Article 10 as well as under
Article 1 1

, paragraph 2
,
the power to consider the matter referred to

in Section A, paragraph i
;

for the maintenance of international peace
and security in any case where there appears to be a

'

threat to the

peace, breach of the peace, or act of aggression
'

is certainly a matter

within the scope of the Charter (Article 10), as well as a question
'

relating to the maintenance of international peace and security
'

(Article n). If the matter referred to in Section A, paragraph i

according to the wording of this provision is considered to be a
'

question relating to the maintenance of international peace and

security,' it can be discussed (and by being discussed,
* considered ')

by the General Assembly only if it is brought before it by any Member
df the United Nations, or by the Security Council, or by a state which

is not a Member in accordance with Article 35, paragraph 2. But

this restriction is not made in Article 10 authorising the General

Assembly to discuss all questions
'

within the scope of the present
Charter

'

and questions relating to the maintenance of international

peace and security are within the scope of the Charter, in whatever

way they are brought before the General Assembly. Here the

question arises whether Article 1 1 restricts the scope of Article i o,

or vice versa. But the same question arises also with respect to the

recommendation to be made according to Section A, paragraph i of

Resolution A, and shall be discussed in that connection.

The only restriction which Article i o imposes upon the power of

the General Assembly to make recommendations is the one stipulated

in Article i 2, to which Article 10, as well as Article 1 1, paragraph 2,

refer: that the Assembly shall not make a recommendation with

regard to a dispute or other situation while the Security Council is

exercising in respect of this dispute or situation the functions assigned
to it in the Charter. The different interpretations of this provision
have been discussed in a previous connection. 2

Article i o does not restrict the content of the recommendations

the General Assembly may make on questions which are within the

scope of the Charter. The main recommendation which the General

Assembly shall make according to the Resolution called
'

Uniting for

Peace,' namely the recommendation to Members to apply collective

measures, including the use of armed force, in order to maintain or

restore international peace and security, is certainly a recommendation

on a question within the scope of the Charter.

1 Cf. The Law of the United Nations, pp. 201, 2 JJ ff., 6 Jo.

2 Cf. ibid., pp. 216 ff.
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It is also, and even more precisely, a question on which the General

Assembly is authorised by the first sentence of Article 1 1
, paragraph 2

to make recommendations, namely a question relating to the

maintenance of international peace and security. Under this

provision the General Assembly is authorised to make recommenda-
tions to

'

the state or states concerned.' The Assembly may make
recommendations to states, whether or not they are Members of the

United Nations, provided the question on which the recommendation
is made concerns them. Under Article 10, the General Assembly

may make recommendations only to Members. In this respect the

power of the Assembly to make recommendations under Article 1 1
,

paragraph i is wider than its power under Article 10. But this

difference is of no importance, since the Resolution
'

Uniting for

Peace
'

authorises the General Assembly only to make recommenda-
tions to Members. Insofar the Resolution is in conformity with

Article 10 as well as Article n, paragraph 2.

However, the second sentence of Article 1 i, paragraph 2 provides:
'

Any such question on which action is necessary shall be referred

to the Security Council by the General Assembly either before or

after discussion.' As pointed out in a previous connection,
3 it is

difficult to understand how the General Assembly can refer a question
*

on which action is necessary
'

to the Security Council before

having discussed the question. But the provision that the Assembly
shall refer such question

'

either before or after discussion
'

to the

Security Council can hardly be interpreted in another way but that

the General Assembly shall not make a recommendation on such a

question. Doubtful is only the meaning of the term
'

action.' As

pointed out,
* it may be understood in a wide sense, comprising any

kind of action, e.g., also a recommendation. In this sense, the

term
*

action
'

is, e.g., used in Article 37, where the words
'

to take

action under Article 36
'

mean: to make a recommendation of

appropriate means for the adjustment of a dispute or other situation.

If by
'

action
'

also recommendations were to be understood, the

General Assembly could make no recommendations at all, and that

would mean that Article 1 1
, paragraph 2 would deprive the Assembly

of the most important function conferred upon it by the same Article

and by other Articles of the Charter. Hence it is hardly possible to

interpret the term
'

action
'

in Article 1 1 in an extensive way. In

order to avoid absurd consequences, the term must be interpreted
in a restrictive way. It may be interpreted to mean: enforcement

action, i.e., any use of force, especially any use of armed force. If

the General Assembly is of the opinion that on a question under its

consideration the use of force is necessary, it must refer this question
to the Security Council, without making a recommendation on that

* Cf. The Law of the United Nations, pp. 200 ff.

Cf. ibid.
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question. This was probably the intention of the framers of the
Charter.

At the 3c.8th meeting of the First Committee during the discussion

of the Resolution
'

Uniting for Peace,' the Canadian delegate
stated:

'

the action referred to in Article n, paragraph 2 was that

which the Security Council could take under the chapter of the

Charter which defined its functions. That action was not, therefore,
to be confused with the recommendations which the Assembly was

empowered to make to Member states under the provisions of the

same Article u, paragraph 2.' 6 That means that by
'

action
'

not

any kind of enforcement action, but only enforcement action to be
taken by the Security Council under Chapter VII (Articles 39, 41
and 42) may be understood. Consequently, Article n, paragraph 2

might be interpreted as follows: If the General Assembly thinks it

necessary that the Security Council take enforcement action under

Articles 39, 41, or 42, it shall refer the question to the Security

Council; but the Assembly is not bound to do so if it deems that

another enforcement action is necessary, e.g., an enforcement action

involving the use of armed force taken by Members on the recom-

mendation of the General Assembly. It must be admitted that this

6 At the 364th meeting of the First Committee, the Australian delegate stated that
'

the Assembly was under no obligation to transmit to the Council every question,

regardless of what kind of action it required, for there were many Articles of the

Charter authorising action on the part of the Assembly in the sphere of maintenance

of international peace and security. Thus Articles sit S*>, 9 and 60 referred to

joint action under the authority of the General Assembly with a view to assuring

friendly and peaceful relations in the sphere of economic and social co-operation,
a question which was directly related to the maintenance of international peace
and security. Articles 73, 76, 8j and 87 alio referred to action by the General

Assembly for the maintenance of international peace and security in the case of

Non-Self-Governing or Trust Territories.' ... It was therefore evident that the

exception set forth in Article n, paragraph 2, did not refer to all actions which

might be taken by the United Nations. . . . The correct reading of the word

"necessary" in Article n, paragraph 2, was: necessary to be taken under

the Charter. ..."
At the 34th meeting of the First Committee the delegate of the United States

declared:
'

Obviously, a recommendation by the General Assembly had not the

force of a decision of the Security Council taken under the terms of Chapter Vfl

of the Charter. But the history of the Korean question had shown that the

voluntary response to a recommendation could be even more effective than

obedience to an order; although the Security Council had not exercised its power*
of action, fifty-three

Members were carrying out its recommendation.' That

means that a recommendation of the General Assembly is not an
'

action,' in

contradistinction to a decision taken by the Security Council under Chapter VII.

By taking such a decision the Council exercises
'

its powers of action.' If the

statement of the United States delegate was intended to interpret the meaning

of the term
'

action
'

as used in the provision of Article 1 1 , paragraph J , that the

General Assembly shall refer to the Security Council questions on which action is

necessary, it should be noted that the decisive question is not whether under

Article n, paragraph 2, the General Assembly is authorised to make recommenda-

tions, but whether it is authorised to recommend
'

action.' Even if it U admitted
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interpretation is not excluded by the wording of the second sentence

of Article n, paragraph 2. But it is not very plausible. If the

General Assembly is of the opinion that on a question under its

consideration an enforcement action of the Security Council is

necessary, the Assembly can hardly do anything else but refer this

question to the Security Council. No special provision to this effect

is needed. And the Assembly can refer the question to the Council

under the more general provision of Article 1 1
, paragraph 3 ,

which

stipulates that the Assembly
'

may call the attention of the Security
Council to situations which are likely to endanger international peace
and

security,' provided that the situation is not yet under the

consideration of the Security Council. Moreover, it is already
difficult to restrict the meaning of the term

'

action
'

to the meaning
'

any enforcement action whatever
'

;
but still more difficult to

restrict the meaning of the term by excluding from it every enforce-

ment action taken in any other way than by the Security Council

under Chapter VII. If such a specific and far-reaching restriction of

the meaning of the term
'

action
'

had been intended, the framers of

the Charter had probably expressed their intention in some way or

another, and had not chosen the simple word '

action.' But since a

restrictive interpretation of the term is necessary anyway, a more
restrictive interpretation than the one according ta which

'

action
'

means any enforcement action whatever, is not excluded. 7 If the

that the provision of Article 1 1
, paragraph 2

,
does not prohibit the Assembly

from making recommendations in general, the question still remains whether this

provision prohibits the Assembly from making a definite recommendation: the

recommendation to use force, especially to use armed force. At the 364th meeting
of the First Committee the representative of the United Kingdom stated:

'

His

delegation recognised that the Charter did not give the General Assembly the

power to take coercive action. The General Assembly could only make

recommendations
'

; but he added :

'

experience had shown that the recommenda-

tions of the General Assembly carried great force, in the same way as the

Security Council recommendations had done on the Korean question in virtue

of Article 39.' But according to the wording of Article n, paragraph 2, the

Charter gives to the General Assembly not only not the power to
'

take action
'

but also not the power to
' recommend '

action. Besides, if a recommendation

of the General Assembly carries so great a force as the representative of the

United Kingdom asserted, there is no essential difference between taking action

and recommending action. A similar interpretation was advocated by the

representative of Pakistan at the 3 6 3rd meeting of the First Committee. He
stated:

'

Action in the sense of enforcement action, was in the domain of the

Council alone. Recommendations could, nevertheless, be made by the Assembly.'
He meant "that a

'

recommendation
'

is not an
'

action.' But if
'

action
'

in

Article n, paragraph 2, means any enforcement action whatever, Article n,

paragraph 2 precludes recommendations of enforcement actions. Although the

representative of Pakistan stressed that
'

action
'

did not include
'

recommenda-

tions,' he
finally declared:

' where the Council was unable to take action, the

General Assembly had a responsibility to act under Article 10.'; that is to say,

to
'

act
'

by making a recommendation.

At the 364th meeting of the First Committee the representative of the United

Kingdom suggested to interpret Article n, paragraph 2, as follows:
'

action
'
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more restrictive interpretation is accepted, then Article 1 1 , paragraph 2

does not prohibit the General Assembly from recommending to
Members the use of armed force. But if the

interpretation is

accepted according to which
'

action
'

in Article 1 1 , paragraph 2

means any enforcement action whatever, the provision of this Article

may be considered as
constituting a restriction of the competence of

the General Assembly, generally established by Article 10, to make
recommendations of any kind on all questions within the scope of
the Charter.

However, this effect of the provision of Article 1 1, paragraph 2,

that the General Assembly shall refer any question on which action

is necessary to the Security Council, without making recommendations
on such question, is, as pointed out in a previous connection,

8

questionable in view of Article 11, paragraph 4, which stipulates:
1

The powers of the General Assembly set forth in this Article

[Article u] shall not limit the general scope of Article 10.' The

wording of this provision is rather strange. If Article n as this

provision says does set forth powers of the General Assembly, it

can be only additional powers, powers set forth in addition to those

set forth in Article 10. If so, the powers set forth in Article n
could not limit they could only extend the general scope of Article i o.

This is, as pointed out, indeed the case with respect to the first

sentence of Article 1 1, paragraph 2, authorising the General Assembly
to make recommendations not only as under Article 10 to

Members but also to non-Members. But the second sentence of

Article 1 1, paragraph 2, according to the most plausible interpretation,
restricts the powers of the General Assembly set forth in Article 10.

Taken
literally, paragraph 4 of Article 1 1 is meaningless. But it

means any kind of enforcement action; the General Assembly is bound to refer

to the Security Council a question on which any kind of enforcement action is

necessary. However,
'

if the Security Council did not make use of its powers.
Article 1 1 would not in any way preclude the General Assembly from exercising,
in respect of such a situation, the powers conferred on it by Article 10.' This

interpretation can hardly be accepted. It may be assumed that Article 10 restricts

the scope of Article 1 1
, paragraph 2

;
but there is no provision in the Charter that

Article 10 does restrict Artick n, paragraph 2 only under the condition

that the Security Council does not make use of its powers.
A similar interpretation was suggested at the 3j9th meeting of the Firt

Committee by the representative of Pakistan. He stated:
'

If that sentence

[the second sentence of Article 1 1
, paragraph I

)
were designed to ensure that

before the General Assembly exercised its residuary powers it should refer the

matter to the Security Council to enable the Council to take adequate, appropriate

and effective action, then, if the Security Council failed to act effectively, those

words would not bar the Assembly from exercising its residuary power*.' But

he added:
'

But it was possible, on the other hand, that that sentence was designed

to ensure that the General Assembly, if it were of the view that action would have

to be taken, would refer the matter to the Security Council because that was thr

only organ vested with the power to take action.'

* Cf. The Law of the United Nations, p. 207.
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might be interpreted to mean: the provisions of Article 1 1 (no; the

powers set forth in Article 1 1) shall not restiict the scope of Article 10.

If this is supposed to be the meaning of paragraph 4, none of the other

provisions of Article 1 1 can .restrict .the competence of the General

Assembly determined in Article 10. Then, the provision of para-

graph 2 of Article 1 1 : that the General Assembly shall refer any

question on which action is necessary to the Security Council, insofar

as it is interpreted to restrict the competence of the Assembly
established in Article 10, is to be considered as non-valid, as if it

were not inserted in the Charter. But the contrary interpretation
is by no means excluded. It may be argued: Since it is not possible
to consider a clear provision of the Charter such as the provision
that the General Assembly shall refer to the Security Council any

question on which action (meaning any enforcement action whatever)
is necessary as non-existent, Article 10 must be interpreted as

being restricted by that provision; and Article u, paragraph 4,

which, taken
literally,

is meaningless, must be considered as non-

applicable.
'

* At the 359th meeting of the First Committee the representative of Syria declared

that the resolution
'

Uniting for Peace
'

was based on an interpretation of the

Charter according to which the General Assembly had
'

the power to act under

Chapter VII of the Charter concerning the use of armed force for the purpose of

maintaining international peace and security. Such an interpretation might be

questioned. It had not occurred to any delegation at San Francisco that the

.Assembly was entitled to use armed force in such circumstances.' Nevertheless,

,he expressed
'

his satisfaction that such a large majority of the Members had given
-a positive interpretation to the Charter which would enabie the Assembly to act

when the Council was unable to function. . . . He wondered, however, why
the Member states had not arrived at such interpretation long before when the

Council had failed to act.' He '

thought that it would be difficult to justify, from

.a
legal point of view, the position that the Assembly could take back and act upon

powers which it had delegated to the Council. However, if the Charter were

considered as a treaty of Alliance, it would follow that e*ch Member would be

-expected to come to the aid of any of its allies when aggression took place against
that ally.

Such a principle would provide the basis for collective action by all

.Members in doing whatever might be necessary in a given situation. Although
the draft resolution did not clearly state it in that manner, such an interpretation

might be given to enable the Assembly to take action on that basis.' Such an

interpretation is hardly possible. It is not the General Assembly which had

delegated to the Security Council its powers, it is the Charter of the United

Nations which confers upon the Council definite powers, in spite of the wording
of Article 24 according to which the

' Members confer on the Security Council

primary responsibility. . . .' The right of the Members to come to the aid of

-any other Member whenever aggression takes place, is stipulated in Article 51 of

the Charter, which does not confer upon the Assembly any power. As to the

relation of the Resolution
'

Uniting for Peace
'

to Article ji of the Charter,

cf. infra, pp. 979 ff.

At die 36151 meeting of the First Committee the representative of Sweden

declared: Regarding
'

the competence of the General Assembly to recommend the

use of armed forces for enforcement action, it must be recognised that there was

some doubt. Article 1 1 , paragraph 2, stated in categorical terms that any question

involving the maintenance of peace and security on which action was required must
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If one and the same legal instrument contains two contradictory

provisions as (according to a certain interpretation) Article 1 1 ,

paragraph 2 and Article u, paragraph 4, it is always possible to

interpret the one as abolished by the other, or rice versa. If one and
the same legal instrument contains two partly contradictory provisions

as Article i o and Article 1 i
, paragraph 2 and if one provision,

as Article 10, has a more general, the other, as Article 1 1
, paragraph 2,

a more particular character, the latter may be considered to have the

precedence of the former. 1 But this is only a possible, not an

obligatory principle of interpretation, unless it is laid down as

rule of law. If this is not the case, as under the Charter which
contains no rules of interpretation, it is possible to interpret the

particular provision (of Article 1 1
, paragraph 2) as restricted by the

general provision (Article 10), or rice versa. Even if Article n,

paragraph 4 did not exist, it would be possible to maintain that

Article 10 permits the Assembly to recommend the use of armed

force, whereas Article 1 1
, paragraph 2 prohibits the Assembly from

making such recommendation. Hence it is possible to interpret
Article i o as restricted by Article 1 1

, or Article 1 1 as restricted by
Article 10.

The interpretation according to which the competence of the

General Assembly determined in Article 10 is restricted by the

be referred to the Security Council, either before or after discussion by the

Assembly. The argument that the Article did not extend to the mere making of

recommendations by the Assembly was certainly debatable. Moreover, Swedish

experts who had been given the task of submitting their opinion on the Charter

to the Swedish Government before its entry into the Organisation, had pronounced
themselves in the opposite sense. On the other hand, it had been noted during
the past few years that the General Assembly had had the tendency of extending
its competence beyond -the limits indicated in the Articles of the Charter. The

Assembly had, for instance, adopted a resolution [39 (I)] in connection with the

question of Franco Spain recommending a type of diplomatic boycott. That

action was tantamount to an enforcement measure. In another resolution

[193 A (III)] the General Assembly had recommended that Member states should

not permit the export of raw materials to the states neighbours to Greece. That

again was a recommendation calling for action. That tei -Jency to bolster the

position of the General Assembly in the security field by extending its competence
was quite natural. The same development had taken place in the League of

Nations. The letter of the Charter had, therefore, been exceeded in practice,

but this was a felicitous and a happy development of the. Organisation. Its

Charter, like all other constitutions, must develop so that it would not become

a dead letter.'

1 At the 36jth meeting of the First Committee, the representative of India stated:

4

Article i o being the general provision applying to any matter within the scope

of the Charter, and Article 1 1 being the particular provision applying to questions

relating to the maintenance of international peace. However, according to the

canon of interpretation, the particular provision applied in preference to the

general one, and the general provisions did not derogate from special provisions.

Hence, also the matter had to be dealt with under Article 1 1 rather thai) under

Article 10.'
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second sentence of Article 1 1, paragraph 2, that the General Assembly
shall refer to the Security Council any question on which action,

i.e., any enforcement action whatever, is necessary, may be supported

by the Report which the Secretary of State of the United States made
to the President on the results of the San Francisco Conference. 2

The Report is highly indicative of the intentions of those who framed

the Charter. For, among them the United States played the most

important role. In this Report, the provision of Article n, para-

graph 2, that the Assembly shall refer to the Security Council any

question on which action is necessary, is not considered to be

invalidated or in some way restricted by the provision of Article 1 1
,

paragraph 4 or by the wording of Article 10. The Report twice

refers to the provision of Article 1 1
, paragraph 2 . It states that the

General Assembly
'

must
'

refer questions on which action is

necessary to the Security Council, and speaks of the
'

responsibility
'

of the General Assembly to refer such questions to the Security
Council. 3 That by

'

action
'

any enforcement action whatever,

especially enforcement action involving the use of armed force is

meant, results from the fact that the Report characterises the General

Assembly as
'

a forum for discussion and debate,'
4 in contradistinction

to the Security Council which is characterised as
'

an enforcement

agency
'

; and that the Report emphasises that the General Assembly
'

cannot invade the functions which have been specifically assigned
in security matters to the Security Council.' 5

The same interpretation of Article 1 1
, paragraph 2 in relation

to Article i o has been advocated by the representative of the Depart-
ment of State in the Hearings Before the Committee on Foreign Relations

of the United States Senate. 6 The representative of the Department of

State declared before the Committee that
'

those who worked on the

Dumbarton Oaks document and those who worked on the same subject
in San Francisco were very definitely of the opinion that experience
had shown that it was well to separate the functions

'

of the General

Assembly from those of the Security Council 7 in contradistinction

to the Covenant of the League of Nations which conferred upon the

Assembly and the Council the same functions. Among the functions

of the Security Council, but not among the functions of the General

Assembly, he mentioned:
'

removing threats to the peace
'

and

suppressing breaches of the peace.'
8 As to Article u, he declared:

2
Report to the President on the Resvlts of the San Francisco Conference by the Secretary

of State. Department of State. Publication 2349. Conference Series 71.

Washington, 1945.
3

Ibid., p. 62.

Ibid., p. 14.
5

Ibid., p. 65.

Cf. The Law of the United Nations, pp. 209 f.

7
Hearings, p. 243.

Ibid., p. 24J.
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'

In its [the General Assembly's] activities with regard to such questions

[relating to the maintenance of international peace and security] there
are two limitations imposed on the General Assembly. One is that

since primary responsibility for action with respect to the maintenance
of international peace and security is placed in the Security Council,
the Assembly, when it deals with a question on which action might
be necessary, should refer this question to the Security Council
either before or after its own discussion of it.' The representative
of the State Department did not say that

'

action
'

meant only a

specific, not every enforcement action whatever. On the contrary.
He emphasized that

'

the right of the General Assembly to discuss,
consider and debate any question relating to the maintenance of

international peace and security is absolute '; but he did not say
the same concerning the right of the General Assembly to make
recommendations. l In the Hearings, the question as to whether
the General Assembly has the power to recommend the use of force

was circumstantially discussed. A Senator asked:
'

Does the General

Assembly have any power to recommend measures for the forcible

adjustment of any situation ?
' To this question the answer of the

representative of the Department of State was:
*

No. The General

Assembly has no such power.
' 2

Later, another Senator asked :

'

Is

the Assembly free to recommend that the Council take action and, if

so, can it make any recommendations as to kind or character of

action to be taken ?
' 3 He meant whether the General Assembly

may recommend to the Security Council to take enforcement action.

To this question the representative ofthe State Department modifying
his first answer replied:

'

It could do that. It probably would not.'

That the General Assembly under any circumstances could recommend
to Members the use of force, was not mentioned. But there can be

Ibid., p. 246.
1 It is characteristic that in the discussion of Article 10 at the San Francisco

Conference and especially in the discussion of the formula
'

within the scope of

the present Charter
'

emphasis was laid almost exclusively on the right of the

General Assembly to
'

discuss
'

matters. Thus, e.g., at the 4th meeting of

Commission II (U.N.C.I.O. Doc. nji, lljij, Documents, Vol. VIII. p. 208), th

Australian delegate declared:
'

the text that is now put before the Commission

means, in our view, the clear right of the Assembly to discuss any question or any
matter within the scope of this Charter. That scope will include every aspect of

the Charter, everything contained in it and everything covered by it. It will

include the Preamble of the Charter, the great purposes and principles embodied

in it, the activities of all its organs; and the right of discussion will be free and

untrammelled and will range over that tremendous area.' It is in this connection

that he referred to the General Assembly as the
' Town Meeting of the United

Nations of the World.' It is true that he said in his speech also that
'

there is

no limit on the power of recommendation save the one mentioned in the text [of

Article ioj.' But he probably would not have denied the limitation established

by Article 1 1, paragraph I, if somebody had called his attention to this provision.

2
Hearings, p. 2j2.

3
Ibid., p. 2 4.

K. 5
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hardly any doubt that the representative of the State Department
would have answered a question to this effect decidedly in the negative.

However, none of these arguments in favour of one interpretation
can absolutely exclude the other. Both interpretations are, in spite
of the feet that they contradict each other, possible in view of the

wording of the Charter.

3. FORCE MONOPOLY OF THE SECURITY COUNCIL?

The answer to the question as to whether the General Assembly
has the power under the Charter to recommend to Members collective

measures including the use of armed force does not only depend on
whether the Assembly is bound by Article 1 1

, paragraph 2
,
to refer

to the Security Council any question on which action is necessary,
without making recommendations on such question, that is to say,

on the relation between Article i o and Article 1 1
; but also on the

answer to the question as to the relationship between Article 10 and

Article 2, paragraph 4. This provision imposes Upon the Members
the obligation to refrain in their international relations from the

'use of force
'

in a manner
'

inconsistent with the Purposes of the

United Nations.' One of the most important Purposes of the United

Nations is laid down in Article i, paragraph i of the Charter:
*

to

take effective collective measures for the prevention and removal

of threats to the peace, and for the suppression of acts of aggression or

other breaches of the peace.' By
'

effective collective measures
'

the measures may be understood which the Charter provides in

Chapter VII, that is to say, enforcement measures to be taken by the

Security Council under Articles 39, 41 and 42. In other terms, the

Charter may be interpreted to allow the use offeree only as a collective

action (the cases of self-defence (Article _ji) and of action against
former enemy states (Articles 107, $3) excepted), and that means as

an action of the United Nations, that the Charter establishes a force

monopoly of the Organisation to be exercised by the Security Council

and only by the Security Council.

It may be doubtful whether the
'

effective collective measures
'

referred to in Article i paragraph i, are only the measures to be

taken by the Security Council under Articles 41 and 42, that is to say,

enforcement measures involving or not involving the use of armed

force, or also recommendations to use force made by the Security
Council under Article 39. It may be argued, as pointed out, that

Article 39 distinguishes between recommendations and enforcement

measures, that by
'

recommendations
'

only recommendations of

measures of peaceful settlement are meant; that consequently the

Security Council can only take enforcement measures itself, but not

recommend enforcement measures to be taken by Members, that

is to say, cannot recommend to Members to use force. Force can

be used only by the Security Council under Articles 41 and 42 (and
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perhaps also under Article 94, paragraph 2). But the
wording of

Article 39 does certainly not exclude another interpretation, according
to which the Security Council may recommend to Members the use
of armed force, as the Security Council actually did in the Korean
affair. 6 If such recommendation may be considered to constitute
an

'

effective collective measure
'

within the meaning of Article i ,

paragraph i, it is because it is a measure taken by the Security Council
for the maintenance or restoration of international peace and security.
To maintain or restore peace by the use offeree is a function conferred

by the Charter upon the Organisation as a collective body. The
Charter does not establish (as it seems to be assumed in the Preamble
of the Resolution

'

Uniting for Peace ') an obligation of the individual

Members to maintain or restore international peace and security.
In all Articles of the Charter referring to the maintenance or restora-

tion of international peace and security this function is dealt with as

with a task to be fulfilled by the Organisation. Only in Article 73 (c)

international peace and security is mentioned in connection with an

obligation of Members having responsibilities for the administration

of non-self-governing territories; but the obligation is not to maintain

or restore, but to
'

further
'

international peace and security. If the
'

basic objectives
'

of the trusteeship system, laid down in Article 76,

constitute obligations of the Members acting under the trusteeship

system,
7 then Article 76 (a) too, establishes an obligation of these

Members to
'

further,' not to maintain or restore, international

peace and security.

If by
'

effective collective measures
'

referred to in Article i
,

paragraph i, only the measures are to be understood which the

Charter provides in Chapter VII, that is measures to be taken

exclusively by the Security Council, then the General Assembly is

not authorised to recommend to Members the use of armed force.

For such a use of force would constitute a violation of Article 2,

paragraph 4, namely 4
a use of force inconsistent with the purposes of

the United Nations. The General Assembly cannot recommend to

Members to violate their obligation under Article 2, paragraph 4;

provided Article n, paragraph 2, is interpreted to mean that the

Assembly shall refer to the Security Council any question relating to

the maintenance of peace on which action is necessary action

meaning any enforcement action whatever, that is to say, any use of

force, without making itself a recommendation to use force.

* Cf. The Law of the United Nations, pp. 541, 7)1. Cf. supra, p. 932.

The passage in the Preamble reads as follows:
'

Conscious that failure of the

Security Council to discharge its responsibilities
on behalf of all the Member states,

particularly those i esponsibilities
referred to in the two preceding paragraphs

ji.e., the members of the Security Council] does not relieve Member states of their

obligations or the United Nations of its responsibility
under the Charter to maintain

international peace and security.' (Italics added.)

Cf. The Law of the United Nations, pp. 633 ff.
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The view that the General Assembly is not competent to

recommend to Members measures involving the use of force and

especially involving the use of armed force, is also consistent with

the wording of Article 14, which is the only provision of the Charter

referring to
'

measures
'

to be recommended by the General Assembly.
Article 14 reads as follows:

Subject to the provisions of Article 12, the General

Assembly may recommend measures for the peaceful adjust-
ment of any situation, regardless of

origin, which it deems

likely to impair the general welfare or friendly relations

among nations, including situations resulting from a violation

of the provisions of the present Charter setting forth the

Purposes and Principles of the United Nations.

This Article may be interpreted to mean that the only
'

measures
'

which the General Assembly is competent to recommend are
4

measures for the peaceful adjustment
'

of situations, even if the

situation results from a violation of Articles i and 2 of the Charter;
and the situation to which the recommendation provided for in

Section A, paragraph i, of the Resolution
*

Uniting for Peace
'

refers,

namely,
'

breach of the peace or act of aggression,
'

includes certainly
a violation of Article 2, paragraph 4: illegal

use of force. 8

8 At the Hearings before the Senate Committee on Foreign Relations, the

representative of the Department of State interpreted Article 14 of the Charter

as follows:
'

Article 14 gives the General Assembly the function and the power
of recommending measures for the peaceful adjustment of any situation regardless
of origin which it deems likely to impair the general welfare or friendly relations

among nations' (p. 249). And when a Senator, referring to the wording
'

measures

for the peaceful adjustment ..." asked:
'

Therefore, is It [the power to make

recommendations] not limited ?
'

the representative did not reply that this power
was unlimited, but declared:

'

Article 14 relates to those situations which do not

involve a possible violation or possible impairment of international peace or

security
'

(p. 253). This is not quite consistent with the wording of Article 14

('including situations resulting from a violation of the provisions of the present
Charter setting forth the Purposes and Principles of the United Nations '). In

his answer, the representative evidently tried to justify the provision of Article 14,

restricting the power of the General Assembly to recommendations of
'

peaceful

adjustment.' Later, the representative declared:
'

that so far as situations which

are referred to in Article 14 are concerned, so long as they arise out of conditions

which are likely to impair the general welfare and friendly relations among nations

and are not deemed to be a threat to international peace and security, there is

no authority in the Charter for any forcible measures. If those same situations

became transformed or aggravated in such a way that it became possible for the

Organisation and in this case, the Security Council to determine that a situation

like that is of such a nature that its continuance may threaten the peace, the

Organisation still has no power to take forcible action. It is only when the

Security Council determines that an actual threat to the peace exists or that a

breach of the peace has occurred, that the Organisation has the right to take

forcible action
'

(p. 2^3). At the 368th meeting of the First Committee, the

representative of Bolivia stated that the resolution
'

Uniting for Peace
' ' was

based on Articles 10 and 14 of the Charter, and in them it found ample justification.
'

Article 14 is certainly no basis for the resolution.



Uniting for Peace 973

The interpretation according to which the
'

effective collective
measures

'

referred to in Article i, paragraph i, are enforcement
measures to be taken only by the Security Council and only under
Article 39, may be confirmed by the fact that in Article 24 the

Charter,
'

in order to ensure prompt and effective action by the

United Nations,' confers upon the Security Council
'

primary
responsibility for the maintenance of international peace and security.'
This provision may be interpreted to mean that a

'

prompt and

effective action by the United Nations,' that is an action of the

United Nations as an
'

effective collective measure,' can be taken

only by the Security Council. This interpretation may be further

confirmed by the fact that Article i, paragraph i, specifies these
'

effective collective measures
'

as to be taken
'

for the prevention
and removal of threats to the peace, and for the suppression of acts

of aggression or other breaches of the peace,' and that the

determination of
'

the existence of any threat to the peace, breach of

the peace, or act of aggression
'

is a function conferred in Article 39

upon the Security Council and only upon the Security Council,

upon no other organ of the United Nations, especially not upon the

General Assembly.

Finally, it should be noted that some provisions of the Charter can

be
satisfactorily explained only if it is presupposed that enforcement

measures can be taken exclusively by the Security Council. Thus,

Article provides that a Member of the United Nations
'

against
which preventive or enforcement action has been taken by the

Security Council
'

may be suspended from the exercise of the rights
and privileges of membership by the General Assembly upon the

recommendation of the Security Council. If an enforcement action

could be taken against a Member also upon a recommendation by the

General Assembly, there would be no reason to restrict suspension
from the exercise of the

rights
of membership to the case where

enforcement action is taken by the Security Council. Under

Article $o, any state has the right to consult the Security Council

with regard to economic problems arising from the carrying out of

enforcement measures
'

taken by the Security Council
'

against any
other state. If enforcement measures could be taken on the

recommendation of the General Assembly, the state carrying out

these measures would be confronted with the same economic problems
which may arise from the carrying out of enforcement measures taken

by the Security Council. But for the case of carrying out enforcement

measures on the recommendation of the General Assembly the Charter

does not establish an analogous right of consultation. Article $3,

At the 363rd meeting of the First Committee, the representative of Pakistan

admitted that
'

preventive or enforcement action, the issuance of direct

orders, could only be taken by the Security Council, no matter how grave the

emergency. Articles j and jo clearly stated that enforcement action could only

be taken by the Council.'
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paragraph i
, provides that no enforcement action shall be taken under

regional arrangements or by regional agencies without the autho-

risation of the Security Council, because the Charter according to

the intention of its authors confers only upon the Security Council

the power to take enforcement action. Article 99 authorises the

Secretary-General to bring to the attention of the Security Council

any matter which in his opinion may threaten the maintenance of

international peace and security. But why does the Charter not

authorise the Secretary-General to bring such matter to the attention

of the General Assembly ? Probably because the framers of the

Charter were of the opinion that in case of a threat to the peace only
the Security Council, and not the General Assembly, was competent
to take the necessary measures.

4. THE ' PRIMARY '

RESPONSIBILITY OF THE SECURITY COUNCIL FOR
THE MAINTENANCE OF PEACE

However, in his address made at the 2.79th Plenary Meeting of

the General Assembly, the Secretary of State of the United States

advocated another interpretation of the Charter. He declared:
'

Article 24 of the Charter gives the Security Council primary

responsibility for the maintenance of peace. This is the way it

should be. But if the Security Council is not able to act because

of the obstructive tactic of a permanent member, the Charter does

not leave the United Nations impotent. The obligation of all

Members to take action to maintain or restore peace does not

disappear. The Charter, in Articles 10, n, and 14, also vests in the

General Assembly authority and responsibility for matters affecting
international peace. The General Assembly can and should organise
itself to discharge its

responsibility promptly and decisively if the

Security Council is prevented from acting.'
And at the 34th

meeting of the First Committee the representative of the United

States declared
' The United States delegation considered the

responsibility for maintaining peace was not the monopoly of the

great Powers
'

(meaning: the Security Council) and that
'

the

General Assembly should therefore take
"

effective collective

measures for the prevention and removal of threats to the peace
"

(Article i, paragraph i).'

It must be admitted that the wording of the provisions concerned

does not exclude the interpretation that by
'

effective collective

measures
'

also measures recommended by the General Assembly may
be understood. This interpretation may be supported by the fact

that the Charter speaks in Article 24 of a
'

primary,' not of an

exclusive, responsibility of the Security Council,
l and hence does not

This interpretation of Article 24 of the Charter was advocated, e.g., by the

representative of the United Kingdom at the 36oth meeting of the First Committee.
He stated:

'

Article 24 spoke of primary responsibility; that implied a secondary
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prevent the General Assembly from assuming a secondary responsibility
for the maintenance of international peace and

security, in order to

ensure prompt and effective action by the United Nations within its

competence determined by Articles 10 and n. Then, a recom-
mendation made by the General Assembly to Members to use force

could not be considered as a recommendation of a use of force

inconsistent with the purposes of the United Nations.

c. THE SECONDARY RESPONSIBILITY OF THE GENERAL ASSEMBLY FOR
THE MAINTENANCE OF PEACE

If this interpretation is accepted, the question arises under what
conditions the General Assembly may assume the responsibility for the

maintenance of international peace and security through prompt and

effective action. The answer might be: If the Security Council is

not able to fulfil the functions for which this body is primarily

responsible. This answer, however, meets with a serious difficulty.

Article 106 provides:

Pending the coming into force of such special agreements
referred to in Article 43 as in the opinion of the Security
Council enable it to begin the exercise of its responsibilities

under Article 42, the parties to the Four-Nation Declaration,

signed at Moscow, October 30, 1943, and France, shall, in

accordance with the provisions of paragraph j of that

Declaration, consult with one another and as occasion requires
with other Members of the United Nations with a view to

such joint action on behalf of the Organisation as may be

necessary for the purpose of maintaining international peace
and security.

This provision may be interpreted to mean that as long as the

Security Council cannot take enforcement measures involving the use

of armed force because it has not yet at its disposal the armed forces

referred to in Article 43, the only
*

effective collective measure
'

or
'

prompt and effective action by the United Nations
'

as an action

involving the use of armed force that can be taken as an action
'

on

behalf of the Organisation,' is the
*

joint action
'

provided in

Article 1 06
;
and not an action recommended by the General Assembly.

The phrase
'

Pending the coming into force, etc.,' taken literally,

means a certain period of time, not a certain condition. This

interpretation may be supported by the fact that Article 106 is the

first Article of Chapter XVII entitled
'

Transitional Security

Arrangements,' which indicates that, according to the intention of

the framers of the Charter, the provisions of this Chapter shall be

responsibility, which under other Articles, such as Articles 10, 1 1 and 1 1, WAS laid

upon the General Assembly.' The same argument was used by the representative

of the Philippines at the 299th and the representative
of Cuba at the joist Plenary

Meeting of the General Assembly.
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applied during a transitional period. During that period of time

the use of armed force by the United Nations shall be possible

only through the
'

joint action
'

of the five Great Powers. Since the

special agreements referred to in Article 106 (43) are not yet in force,

the General Assembly has not, or at least not yet, the power to

recommend an enforcement action involving the use of armed force

different from the joint action stipulated in Article 106. However,
it can hardly be doubted that by

'

transitional
'

measures the framers

of the Charter meant measures to be taken during a very short period
of time, and that they did not anticipate that five years after the

coming into force of the Charter the special agreements referred to

in Article 43 would not yet be concluded. Hence, Article 106

might be interpreted to mean : Only if the Security Council cannot

take enforcement measures involving the use of armed force because

it has not yet at its disposal the armed forces referred to in

Article 106 (43), and only under this condition, the 'joint action
'

shall take place. Then, another enforcement action can be taken if

the Security Council cannot act on account of another reason, for instance

because its action is blocked by the exercise of the veto right. If

this interpretation is accepted, it might be argued: Since Article 106

provides the
'

joint action
'

only for the case that the Security Council

cannot take enforcement measures involving the use of armed force

because it has not yet at its disposal the armed forces referred to in

Article 43 and not for the case that the Security Council is unable

to act because of the exercise of the veto right, the secondary

responsibility of the General Assembly for the maintenance of

international peace and security through prompt and effective action

comes into consideration in case the Security Council cannot act

because of the exercise of the veto right. Indeed, the Resolution
'

Uniting for Peace
'

provides that the General Assembly shall

recommend the use of armed force only
'

if the Security Council,

because of lack of unanimity of the permanent members, fails to

exercise its primary responsibility for the maintenance of international

peace and security.' This is consistent with Article 106 only if the

provision of this Article, in contradiction to its wording, is interpreted

to provide the joint action not for a definite period of time, but only

under a definite condition.

Whatever interpretation of Article 106 may be accepted, the

restriction laid down in it does not appear in Article 10, which does

not refer to Article 106, as it does not refer to Article 1 1 . Hence the

interpretation is not excluded that it is not Article 10 which is

restricted by Article 106, but that Article 106 is restricted by
Article 10. Consequently it may be argued: The power of the

General Assembly to recommend the use of armed force can be based

only on Article i o of the Charter, and the only restriction which this

Article stipulates is the one laid down in Article 12, that the General
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Assembly shall not make any recommendation with regard to a

dispute or situation while the
Security Council is

exercising in respect
of that dispute or situation the functions

assigned to it in the Charter.
If the General Assembly has the power to recommend the use of
armed force at all, it may make such a recommendation even if the

Security Council does not fail to exercise its primary responsibility
for the maintenance of international peace and

security because of
lack of unanimity of the permanent members, and even if the

Security Council has decided by an affirmative vote of seven members

including the concurring votes of all permanent members that in a

certain matter no threat to the peace, breach of the peace, or act of

aggression exists or that no enforcement measure is necessary, and

consequently has recommended only specific means of peaceful
settlement, provided that the Security Council has ceased to deal

with the matter. The interpretation according to which the General

Assembly has the power to recommend the use of armed force may
lead to serious conflicts between the General Assembly and the

Security Council in security matters.

Under Section A of the Resolution
'

Uniting for Peace
'

the

General Assembly, it is true, is authorised to recommend to Members
collective measures, and especially the use of armed force, only

*

if

the Security Council, because of lack of unanimity of the permanent
members, fails to exercise its primary responsibility for the

maintenance of international peace and security.' But this formula

covers not only the case where one permanent member of the Council

has voted against all the other permanent and three or more non-

permanent members, which was probably the only case the framers

of the resolution had in mind. The wording of the formula covers

also the case where a decision of the Security Council to be taken

under Article 39 could not be achieved because among the majority
of seven (or more) votes were only the concurring votes of one or

two or three permanent members. That means that by Section A
of the Resolution

'

Uniting for Peace
'

the General Assembly is

authorised to recommend to Members the use of armed force,

although two, three, or even four permanent members of the Council

have voted against taking an enforcement measure because they were

of the opinion that no threat to, or breach of, the peace existed. In

such a case too, the Assembly may, according to the wording of

Section A, of the resolution, by a two-thirds majority declare that

there exists a threat to the peace, that the Security Council has

failed to exercise its primary responsibility for the maintenance of

international peace and security, and then recommend to Members

collective measures, including enforcement measures not involving

the use of armed force; and if the Assembly is of the opinion that

there exists a breach of the peace, it may even recommend the use

of armed force. It may be doubted whether the formula covers
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also the case where no voting at all has taken place in the Security
Council on a situation

'

where there appears to be a threat to the

peace, breach of the peace, or act of aggression.' But the question

may be answered in the affirmative, since according to the wording
of the formula it is for the General Assembly to decide whether there

exists a threat to the peace, breach of the peace, or act of aggression,
and whether the Security Council,

'

because of lack of unanimity
of the permanent members,' has failed to exercise its primary

responsibility. The Assembly may decide that the Security Council

failed to exercise its primary responsibility because of lack of

unanimity of its permanent members, although no voting has taken

place in the Security Council. 2

The Resolution
'

Uniting for Peace
'

provides that the General

Assembly shall recommend the use of armed force only
'

in the case

of a breach of the peace or act of aggression.' Hence, in order to

recommend the use of armed force the General Assembly must
determine the existence of a breach of the peace or act of aggression.
In the preamble, the General Assembly declares that discharge of its

responsibilities in respect to the maintenance of international

peace and security
'

calls for possibilities
of observation which

would ascertain the facts and expose aggressors.' That means that

the Resolution
'

Uniting for Peace
'

confers upon the General Assembly
the power to determine the existence of a breach of the peace or act

of aggression. Article 39 of the Charter confers this power only
on the Security Council. It provides:

'

The Security Council shall

determine the existence of any threat to the peace, breach of the

peace, or act of
aggression. . .. .' No Article of the Charter does

confer upon the General Assembly such power. However, Article

10 does not provide that the General Assembly may make
recommendations on questions within the scope of the Charter only
if there exists a definite situation. The power of the General

Assembly to make recommendations in contradistinction to the

power of the Security Council to make recommendations or take

enforcement action under Article 39 is not conditioned by the

existence of a threat to the peace, breach of the peace, or act of

8 At the 3j9th meeting of the First Committee the representative of India stated:
' The phrase

"
because of lack of unanimity of the permanent members" was not,,

precise. For example, would a draft resolution on which there had not been

unanimity among the five permanent members of the Council come within the

meaning of that phrase if, besides dividing the permanent members, it failed to

obtain the bare majority of seven votes in other words, if four or more of the

six non-permanent members voted against the proposal ? Also, was it intended

that Section A should become operative upon the objection of a single draft

resolution in the Security Council, regarding a conflict as, for instance, in regard
to the use of armed forces, or would the Security Council have the necessary time

in which to adopt an alternative resolution providing for a solution by mediation

or by the application of economic sanctions ? Decisions taken after due

consideration often turned out to be more satisfactory.'
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aggression. Hence, in order to make a recommendation to use
armed force, the Assembly under the Charter need not determine
the existence of a breach of the peace or act of aggression. If the

Assembly has the power to recommend the use of armed force at all,

it may make such recommendation whenever it considers such

recommendation appropriate. No previous determination of the

existence of a breach of the peace or act of aggression is required.
In order to avoid the objection that the Charter authorises only the

Security Council, and not the General Assembly, to determine the

existence of a breach of the peace or act of aggression, any reference

to these circumstances should have been omitted in the text of the

resolution.

6. UNITING FOR PEACE AND COLLECTIVE SELF-DEFENCE

Some Members of the United Nations tried to justify the

constitutionality of the resolution as a kind of implementation of

Article ji of the Charter. Thus, e.g., the representative of Colombia

stated at the 36 1 st meeting of the First Committee :

' Under Article $ i
,

nations could take measures for collective defence against
an aggressor

until such time as the Security Council reached a decision. That was,

after all, what was proposed in the seven-Power draft.' And the

representative of the United Kingdom declared at the 36oth meeting
of the First Committee:

'

It would be absurd if the letter of the

Charter, which recognised the right of collective self-defence and

the pooling of forces, failed to permit the United Nations to approve
the effectiveness, morality and constitutionality of action taken by
the Member states along those lines.' At the 364^ meeting, he

said:
'

There was no violation of the Charter when the General

Assembly, acting within its power, recommended to governments
that they should exercise their right of self-defence, and the latter

complied.' It seems that if the General Assembly has the power to

recommend to Members the use of armed force, it has also the power
to recommend to Members the use of armed force in the exercise of

their right of individual or collective self-defence. But a resolution

by which the General Assembly recommends to Members to exercise

their right of individual or collective self-defence by using armed

force against a definite state, implies that the Assembly determines

the existence of an armed attack, which is an act of aggression,
and

that the Assembly determines that the state against
which it

recommends the use of armed force is the aggressor.
This is a

function which '

the Charter does not confer upon the General

Assembly, but in Articles 39 and 51 exclusively upon the Security

Council. As a matter of fact, Section A of the Resolution
'

Uniting

for Peace
'

does not authorise the General Assembly to recommend

to Members to exercise their right
of self-defence. Nor do the

references to Article i in Section C, paragraph
8 and Section D,

paragraph 1 1, imply such an authorisation.
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7. THE ARMED FORCES TO BE MADE AVAILABLE AS UNITED NATIONS
UNITS

Another question is whether the General Assembly has under

the Charter the power to recommend to the Members of the United

Nations as provided in Section C, paragraph 8 of the Resolution
'

that each Member maintain within its national armed forces elements

so trained, organised, and equipped that they could promptly be made

available, in accordance with their respective constitutional processes,
for service as a United Nations unit or units, upon recommendation

by the Security Council or General. Assembly . . .' and as

provided in Section C, paragraph 10 to
'

request the Secretary-
General to appoint ... a panel of military experts who could be

made available, upon request, to Member states which wish to obtain

technical advice regarding the organisation, training, and equipment
for prompt service as United Nations units of the elements referred

to in Paragraph 8 .

'

It might be argued that the General Assembly is

not authorised by the Charter to make such a recommendation,
because the Charter regulates the matter to which that recommenda-

tion refers in a totally different way. It provides in Article 43 that
'

all Members of the United Nations, in order to contribute to the

maintenance of international peace and security
'

shall make available
'

to the Security Council
'

and not to the General Assembly armed

forces in accordance with
'

special agreements,' concluded between

the United Nations represented by the Security Council and the

Members concerned; and establishes in Article 47 the Military Staff

Committee, composed of the Chiefs of Staff of the permanent members
of the Security Council, for such technical purposes as referred to in

Section C, paragraph 10, of the Resolution. It might be argued that

the Charter does not authorise the General Assembly to substitute for

this method of organising an armed force of the United Nations any
other method. This interpretation probably corresponds to the

intention of those who framed the Charter, who, as the Report to the

President states, thought of the Security Council as of the only
'

enforcement agency of the United Nations.
'

But, again, the wording
of the Charter does not exclude an interpretation which does not

correspond to this intention. If an interpretation of the Charter is

possible according to which the General Assembly Has the power to

recommend to Members the use of armed force, it can hardly be

denied that the General Assembly may also recommend to the

Members to maintain within their national armed forces elements

available for carrying out the recommendation of the Assembly to

use armed force,
3 and to establish, under Article 22, a panel of

3 At the 3 j6th meeting of the First Committee the representative of Peru interpreted
Article 43: 'It would, however, be an erroneous interpretation of Article 43 to

claim that the obligation of Member states to contribute to the armed forces of

the United Nations was subject to the invitation by the Security Council and to

the special agreements provided for in Article 43. It was true that, in principle,
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military experts as a
subsidiary organ for the performance of its

functions exercised by the just-mentioned recommendation, or, under
Article 98, to entrust the

Secretary-General with the functi

appointing such a panel of experts.

In Section C of the Resolution
'

Uniting for Peace,' the General

Assembly recommends to the Members that each Member maintain
elements of its armed forces which could be

'

made available ... for
service as a United Nations unit or units, upon recommendation by
the Security Council or General Assembly.' It is not

expressly said
to whom these elements shall be made available, in contradistinction
to the provision of Article 43 according to which the

contingents of
the Members' armed forces shall be made 'available to the Security
Council.' 4

According to the wording of Section C, paragraph 8

of the resolution, the
'

elements
'

of the armed forces of the Members
shall be made available

'

upon recommendation by the Security
Council or General Assembly.' That may be interpreted to mean:
available to the Security Council or the General Assembly. The
General Assembly is not authorised by the Charter to confer upon the

it was for the Council to act in that field. But if the Security Council, the

mandatary organ, failed in the task entrusted to it by the mandating authority, the

obligation of Member states would not disappear or be suspended.' This

interpretation of Article 43 is correct. But the obligation of the Members
established by Article 43 is an obligation

'

to make available to the Security
Council

'

not to the General Assembly
'

on its call and in accordance with a

special agreement or agreements,' concluded with the United Nations represented

by the Security Council, and not by the General Assembly,
'

armed forces, etc.'

As long as these special agreements are not in force, the obligation of the Members
under Article 43 cannot be fulfilled. The representative of Peru said further:
1

That obligation of every Member was recalled in Article 4$; and undoubtedly
when the joint draft resolution referred to the forces which each state should

place at the disposal of the United Nations, the forces mentioned in Article 4 j

were meant. The adoption of that draft resolution would therefore simply mean
the application of the Article in spirit and letter.' The forces to which the

resolution refers cannot be the forces mentioned in Article 45. For Article 45

expressly stipulates that
'

the strength and degree of readiness of these contingents
and plans for their combined action shall be determined, within the limits laid

down in the special agreement or agreements referred to in Article 43, by the

Security Council with the assistance of the Military Staff Committee
'

not by
recommendation by the General Assemb'.y with the assistance of a committee

established by the General Assembly. The Resolution
'

Uniting for Peace
'

is

certainly not the application of Article 4;.
* At the 366th meeting of the First Committee the representative of the Soviet

Union declared that the provision of the Resolution
'

Uniting for Peace
'

concerning
elements of the armed forces of the Members was in contradiction to Article 43

of the Charter, according to which contingents of the armed forces of the Members

are to be placed at the disposal of the Security Council. That contradiction, he

stated,
'

could not be denied by asserting that, according to the former text, the

armed forces would not be placed at the disposal of the General Assembly ... if

armed forces were organised by the Member states with a view to action recom-

mended by the General Assembly, that would clearly show that such armed forces

were at the disposal of that body.'
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Security Council the power to dispose of armed forces made available

to the Security Council on a recommendation of the Assembly, even
if it is only the power to dispose of these armed forces by mere
recommendation .

The General Assembly can dispose of these elements only by
recommendation, that is to say, the General Assembly provided it

has the power of recommending to Members the use of armed
force may recommend to Members to use these elements in a

certain way, especially against a definite state. Hence it may be

doubted whether these elements of the national armed forces may
properly be called a

'

United Nations unit
'

or
'

United Nations

units,' even if the Assembly would recommend to the Members to

make these elements available to a unified command under a definite

Member and request that Member to designate the commander, and

if the Members would actually comply with such recommendation. 5

As a
'

unit of the United Nations
'

only armed forces may be

considered which are placed at the disposal of an organ of the United

Nations competent to dispose of these forces by decisions binding

upon the Members. But this is a terminological question which,
from a

legal point of view, is of minor importance.
6

&. THE PEACE OBSERVATION COMMISSION AND THE COLLECTIVE

MEASURES COMMITTEE

The establishment of the Peace Observation Commission in

Section B, paragraph i of the Resolution
*

Uniting for Peace
'

is

based on Article 2 2 of the Charter, authorising the General Assembly
to

'

establish such subsidiary organs as it deems necessary for the

performance of its functions.' Insofar as the function for the

performance of which the Commission is established is to determine

the existence of a situation likely to endanger the maintenance of

international peace and security and specially the existence of a

breach of the peace or act of aggression, the establishment of the

Commission can hardly be considered as constitutional. For as

pointed out the determination of these facts is not a function

6 Such a recommendation was made in the Korean affair by the Security Council

in its resolution adopted on July 7, 19 jo.
* At die 302nd Plenary Meeting of the General Assembly the representative of

Canada, one of the sponsors of the resolution, declared :

'

this resolution does not

set up an international force. It recommends that Members place national

contingents at the disposal of the United Nations to carry out obligations and

recommendations which those Members accept. These contingents must be

equipped, trained and ready to join in international police action, so that, if a

June 27, 19^0, occurs again,
the United Nations will have forces from many of

its Members ready to meet aggression . . . that will be the test of the

effectiveness of this new effort to put international force behind the collective

will for peace of the United Nations.' No 'international force,' -but an
'

international police action
'

and an
'

international force
'

behind the collective

will for peace ?
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conferred upon the General Assembly by the Charter. If the
determination of the facts is not a function conferred by the Charter

upon the General Assembly, the latter cannot authorise the Interim
Committee to utilise the Commission for the performance of this

function. According to the provision of Section B, paragraph 3, that
*

the Security Council may also utilise the Commission in accordance
with its authority under the Charter,

'

the Commission is a subsidiary

organ not only of the General Assembly but also of the Security
Council. But under Article 22 the General Assembly has only the

power to establish subsidiary organs for the performance of its own
functions not for the performance of functions of the Security
Council.

If it is assumed that the General Assembly has the power to

recommend to Members the use of armed force, it has also the power
to establish the Collective Measures Committee referred to in

Section D, paragraphs 1 1
, 12, and 13, and to instruct this Committee,

as a subsidiary organ of the General Assembly, to make reports to

the latter; but hardly to make reports to the Security Council. If

the Assembly has the power to recommend to Members the use of

armed force, it has, as pointed out, also the power to request the

Secretary-General to appoint a panel of military experts, as stipulated
in Section C, paragraph 10 of the Resolution, and to invite the

Members of the United Nations to inform the Collective Measures

Committee of the measures taken in implementation of the

recommendation to maintain within their national armed forces

elements available for service as United Nations units. 7

9. THE EMERGENCY SPECIAL SESSION OF THE GENERAL ASSEMBLY

The Annex to the Resolution
'

Uniting for Peace
'

contains an

amendment to the Rules of Procedure of the General Assembly,
which is based on Article 21 of the Charter conferring upon the

Assembly the power to regulate its own procedure within the

framework of the Charter. The provision that
'

emergency special

sessions
'

shall be convened is covered by Article 2o of the Charter

which provides for
'

special sessions
'

in addition to the
'

regular
annual sessions

'

of the General Assembly. That an emergency
session

'

shall be convened within twenty-four hours ..." is within

the framework of Article 20. But the provision that the emergency
sessions shall be convened at the request of the Security Council
*

on the vote of any seven members thereof,
*

may be considered as

7 At the 3&7th meeting of the First Committee the representative of the Soviet

Union objected that the Members would report to the Collective Measures

Committee, not to the Security Council, which is a violation of Article ji. This

objection has no basis in the Resolution
'

Uniting for Peace,' which does not

prevent the Members exercising their right of collective self-defence from fulfilling

their obligation under Article ji.
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unconstitutional. It may be argued that the General Assembly has

not the power to decide a question of procedure of the Security
Council. What kind of majority is required for a decision of the

Council requesting a special session of the Assembly, is- in

conformity with Article 27 of the Charter exclusively for the

Security Council to decide. 8 But it may also be argued that under
Article 10 the General Assembly has the power to discuss any

question
'

relating to the powers and functions of any organs provided
for in the present Charter

'

and to make recommendations on such

questions, and that the request to convoke a special session of the

General Assembly is a function of the Security Council. Consequently,
the General Assembly may under Article 10 make recommendations

to the Security Council concerning the exercise of this function. The
formula

*

Emergency special sessions . . . shall be convened within

twenty-four, hours of the receipt . . . of a request for such a session

from the Security Council, on the vote of any seven members
'

may
be interpreted as intending not to bind the Security Council, but to

recommend to the Council under Article 10 to make the request

by a majority of any seven members; or to mean only that an

emergency session shall be called if requested by the Security Council

on the vote of any seven members, provided the Council has decided

to make such a request by a majority of any seven members. The

formula may be considered to be superfluous, but not unconstitutional.

Such contradictory interpretations are possible also with respect
to the provision that an emergency special session shall be convened

at the request of
*

a majority of the Members of the United Nations

expressed by vote in the Interim Committee.' This provision means

that a special session of the General Assembly shall be convoked at

the request of the Interim Committee, which is not in conformity
with the wording of Article 20, providing that a special session shall

be convoked at the request
'

of a majority of the Members of the

United Nations,' not at the request of a committee of the General

Assembly. But it might also be argued that the Charter does not

prescribe the procedure by which the request of the majority of the

Members is to be expressed; consequently any such procedure
is constitutional. 9

8 At the 364^ meeting of the First Committee the representative of Syria stated:
1 The Council was the master of its own procedure and it was not for the General

Assembly, through the intermediary of the First Committee, to decide whether

the convening of special sessions was a question of procedure or a question of

substance. Furthermore, the revised joint draft resolution provided that a

special session of the General Assembly could be called at the request of the

Security Council on the vote of any seven members. Such a provision was a

violation of Article 20 of the Charter and prejudged the Security Council's right

to decide for itself whether or not the votes of the five permanent members should

be included in the affirmative vote of seven of its members.'

At the 3 64th meeting of the First Committee the representative of the Soviet

Union argued: A special emergency session for the purpose to consider a threat
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10. THE RESOLUTION '

UNITING FOR PEACE
'

AND THE COVENANT
OF THE LEAGUE OF NATIONS

However the question may be answered as to whether and to

what extent the Resolution
'

Uniting for Peace
'

is consistent with
the wording of the Charter, it can hardly be denied that the United
Nations under this Resolution assumes the character of an international

organisation very different from that which the framers of the Charter
had in mind. The system of collective security established by this

Resolution is much nearer to that established by the Covenant of the

League of Nations than to that intended by the framers of the Charter.

In some respects it even lags behind that of the Covenant, which

imposed upon the Members the obligation to take enforcement

measures not involving the use of armed force
against aq aggressor,

but left to their discretion the taking of enforcement measures

involving the use of armed force. Under the Resolution
'

Uniting
for Peace,' however, both kinds of enforcement measures are not

obligatory, since they can be only recommended by the General

Assembly. In other respects the Resolution goes beyond the

Covenant. The power to decide whether the conditions exist under

which enforcement measures may be taken, is not left to the Members
as under the Covenant

;
it is the General Assembly, an organ of the

United Nations, which, under the Resolution
'

Uniting for Peace '-

but not under the Charter has the power to determine the existence

of a breach of the peace or act of aggression; and, last but not least,

the General Assembly can adopt its resolutions by a majority vote,

whereas in the League of Nations the principle of unanimity of all

the Members prevailed. But the force monopoly of the Security

Council, the radical centralisation of the collective security system,
that great progress that the framers of the Charter intended to

achieve above and beyond the Covenant, is abandoned; and had to

to the peace, breach of the peace, or act of aggression, cannot be convened by a

simple majority of Members of the United Nations, because a decision of the

General Assembly determining the existence of a threat to or breach of the peace

is an important question, and consequently can be adopted according to

Article 1 8 of the Charter only by a two-thirds majority. This argument is not

convincing. Under Article 20, a special session can be convoked at the request

of a majority of the Members which are of the opinion that a threat to or breach

of the peace exists; but it may be that in the General Assembly thus convoked, a

two-thirds majority for a resolution determin ;

ng the existence of a threat to or

breach of the peace cannot be obtained. The provision of Article 20, concerning

convocation of the General Assembly, is independent of the provision of Article 18,

concerning the voting procedure. At the 365th meeting of the First Committee,

the representative of the Byelorussian Soviet Socialist Republic maintained that

the word '

majority
'

in Article 10 of the Charter meant
'

two-thirds of the

Member states.' This is hardly a possible interpretation.
When a two-thirds

majority is meant, the Charter expressly so provides.
'

Majority
'

means always

simple majority; especially in Article 18, regulating
the voting procedure of

the General Assembly.

K. 6
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be abandoned because the rule of unanimity of the permanent members
did not work.

This relapse to a state of a more decentralised system of collective

security within which no veto right of privileged Members prevails,

implies, on the other hand, the possibility not anticipated by the

framers of the Charter 1 of taking enforcement action
against an

aggressor, even if the aggressor is a permanent member of the Security
Council or a state protected by it.

1 1 . THE FIRST APPLICATION OE THE RESOLUTION
'

UNITING FOR
PEACE

'

The new system of collective security has been applied the first

time by a resolution of the General Assembly adopted on February i
,

The report of the United Nations Command in Korea, dated

November
, 19^0, that Chinese communist military units are

deployed for action against the forces of the United Nations in

Korea, led to a joint draft resolution submitted by Cuba, Equador,
France, Norway, the United Kingdom, and the United States, to the

Security Council on November 10, i9$o.
2 In this draft resolution

the Security Council
'

calls upon all states and authorities, and in

particular those responsible for the action noted above [i.e., the

action of the Chinese communist military units], to refrain from

assisting
or encouraging the North Korean authorities, to prevent

their nationals or individuals or units of their armed forces from

giving assistance to North Korean forces and to cause the immediate

withdrawal of any such nationals, individuals, or units which may
presently be in Korea; affirms that it is the policy of the United

Nations to hold the Chinese frontier with Korea inviolate and fully

to protect legitimate Chinese and Korean interests in the frontier

zone; calls attention to the grave danger which continued intervention

by Chinese forces in Korea would entail for the maintenance of such

a policy; . . .' On November 30, 1950, this draft resolution was

rejected in the Security Council by a vote of 9 members against I,

the vote of the Soviet Union. Four days later the sponsors of the

rejected draft resolution aske4 the General Assembly to take up, as

an important and urgent question, the intervention of the Central

1 In the Hearings before the Senate Committee on Foreign Relations (p. 21$), the

Secretary of State declared:
' The question is asked: What would happen if one

of the five permanent members used the unanimity rule to veto enforcement

action against itself ? The answer is plain. If one of these nations ever embarked

upon a course of aggression, a major war would result, no matter what the

membership and voting provisions of the Security Council might be. The Charter

does not confer any power upon the great nations which they do not already

possess in fact. Without the Charter the power of these nations to make or

break the peace would still exist.'

2 U.N. Doc. 5/1894.
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People's Government of the People's Republic of China. On
February i, 1951, the General Assembly adopted the above-
mentioned resolution, which reads as follows:

THE GENERAL ASSEMBLY

Noting that the Security Council, because of lack of

unanimity of the permanent members, has failed to exercise
its primary responsibility for the maintenance of international

peace and security in regard to Chinese Communist inter-

vention in Korea;

Noting that the Central People's Government of the

People's Republic of China has not accepted United Nations

proposals to bring about a cessation of hostilities in Korea with
a view to peaceful settlement, and that its armed forces

continue their invasion of Korea and their
large-scale attacks

upon United Nations forces there;
1. Finds that the Central People's Government of the

People's Republic of China, by giving direct aid and assistance

to those who were already committing aggression in Korea
and by engaging in hostilities against United Nations forces

there, has itself engaged in aggression in Korea;
2. Calls upon the Central People's Government of the

People's Republic of China to cause its forces and nationals in

Korea to cease hostilities against the United Nations forces

and to withdraw from Korea;

3. Affirms the determination of the United Nations to

continue its action in Korea to meet the aggression;

4. Calls upon all states and authorities to continue to lend

every assistance to the United Nations action in Korea;

$. Calls upon all states and authorities to refrain from giving

any assistance to the aggressors in Korea;
6. Requests a committee composed of the members of the

Collective Measures Committee as a matter of urgency to

consider additional measures to be employed to meet this

aggression and to report thereon to the General Assembly,
it being understood that the committee is authorised to defer

its report if the Good Offices Committee, referred to in the

following paragraph, reports satisfactory progress in its efforts;

7. Affirms that it continues to be the policy of the United

Nations to bring about a cessation of hostilities in Korea and

the achievement of United Nations objectives in Korea by

peaceful means, and requests the President of the General

Assembly to designate forthwith two persons who would

meet with him at any suitable opportunity to use their good
offices to this end.

The statement
*

that the Security Council, because of lack of

unanimity of the permanent members, has failed to exercise its
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primary responsibility for the maintenance of international peace and

security in regard to Chinese Communist intervention in Korea,'
refers evidently to the fact that the Soviet Union has vetoed the

above-mentioned draft resolution.

The most important content of the resolution of February i, 195:1,

is that the General Assembly
'

finds that the Central People's
Government of the People's Republic of China . . . has itself

engaged in aggression in Korea.' That means, expressed in terms of

the Charter, that the General Assembly determines the existence of

an act of aggression for which the government of China is declared to

be responsible. To '

determine the existence of any . . . act of

aggression
'

is a function which the Charter in Article 39 confers

upon the Security Council and which the resolution
'

Uniting for

Peace
'

has conferred upon the General Assembly in case the Security
Council did not exercise this function. That the General Assembly
in its resolution of February i, 1951, does not use the words of

Article 39 but says that it
'

finds that the Central People's Government
of the People's Republic of China . . . has itself engaged in

aggression,' is legally
of no importance, since it can be no other

function but that stipulated in the first part of Article 39 which the

General Assembly exercised in its resolution of February i, 1951.

The state which this resolution declared responsible for an act

of aggression is the Republic of China, Member of the United Nations

and permanent member of the Security Council. No other state

could be referred to in this resolution. It is important to note that

the General Assembly designated this state as the
'

People's Republic
of China,' that is the name this state has adopted in the course of the

communist revolution. The General Assembly referred to the
'

Central People's Government,' guilty of an act of aggression in

Korea, as to the government of China, now called the
'

People's

Republic of China.' The General Assembly considered the Central

People's Government as the government of China although China

was and is not represented in the General Assembly by a delegation

appointed by this government, but by a delegation appointed by the

so-called National Government of China. That implies that the

General Assembly considered two governments as the governments
of China; which is hardly compatible with the principle of general
international law that a state can have only one government responsible
for acts imputable to this state.

The actions to be taken by the General Assembly under the

resolution
*

Uniting for Peace
'

in case of a threat to the peace,
breach of the peace or act of aggression are

'

recommendations to

Members for collective measures, including in the case of a breach of

the peace or act of aggression the use of armed force when necessary.'
In its resolution of February i, 1951, the General Assembly did not

make
'

recommendations
'

; at least, the Assembly did not use this
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term. It calls
'

upon the Central People's Government of the

People's Republic of China
'

and
'

upon all states and authorities.
'

The term
'

call
'

is ambiguous.
3

It may mean a mere recommendation;
but it may also mean a binding order. Interpreted in accordance
with the resolution

*

Uniting for Peace,' the term
*

call
'

used in the

resolution of February i, 1951, may be interpreted to mean
recommendation; but this interpretation is only a possible, not a

necessary one.

Under the resolution
'

Uniting for Peace,' the General Assembly
is authorised to make recommendations to Members only. But in

the resolution of February i, 1951, the General Assembly makes
recommendations provided

*

calls
'

means recommendations also

to non-Members, just as the Security Council may, under Article 40
of the Charter,

'

call upon the parties concerned,' and not only upon
Members, to comply with certain measures decided upon by the

Council. The call
'

upon all states and authorities to continue to

lend every assistance to the United Nations action in Korea
'

is

addressed not only to the Members involved in this action but also

to the Republic of Korea, a non-Member; and the call
'

upon all

states and authorities to refrain from giving any assistance to the

aggressors in Korea
'

is addressed to all Members and non-Members.
As to the call

'

upon the Central People's Government of the People's

Republic of China to cause its forces and nationals in Korea to cease

hostilities against the United Nations forces and to withdraw from

Korea,' it may be interpreted to be a recommendation to a Member;
but it is not a recommendation for

'

collective measures.' Nor is

the call
'

upon all states and authorities to refrain from giving any
assistance to the aggressors in Korea

'

a recommendation for
*

collective measures.' Such a recommendation is certainly the call
*

upon all states and authorities to continue to lend every assistance

to the United Nations action in Korea.' Since this action is an

enforcement action involving the use of armed force, the v call is at

least a recommendation for a collective measure including the use

of armed force within the meaning of the resolution
r

Uniting for

Peace.' Since the intervention of Communist China in the war in

Korea, determined by the General Assembly as an act of aggression,
the United Nations action in Korea is in fact directed not only against

the
'

forces from North Korea
'

but also against the People's Republic
of China. Hence the call of the General Assembly to

'

lend every
assistance to the United Nations action in Korea

'

is a recommendation

for collective measures including the use ofarmed force, to be directed

not only against the
'

authorities of North Korea
'

but also against
the

People's Republic of China insofar as military units of the People's

Republic of China are engaged in the aggression.
The statement

of the resolution of February i, 1951, that the General Assembly

s Cf. The Law of the United Nations, p. 96.
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'

affirms the determination of the United Nations to continue its

action in Korea to meet the aggression,' may also be interpreted to

mean that the General Assembly recommends to the states involved

in the action in Korea to continue to take enforcement measures

involving the use of armed force against the aggressors, among which,

according to the resolution of February i, 1951, there is now also the

People's Republic of China.

Hence the opinion that the General Assembly in its resolution

of February i, 1951, did not yet recommend sanctions against
Communist China is not quite correct, provided that enforcement

action, directed, upon a recomendation of the General Assembly,

against a state declared by the Assembly to be an aggressor, has the

character of a sanction at all.

By making recommendations (under the name of
*

calls ') to a

Member for an action which has not the character of a
'

collective

measure
*

and by making recommendations to non-Members for

collective measures including the use of armed force, the resolution

of February i, 1951, goes beyond the resolution
*

Uniting for Peace ';

but the last two paragraphs do not exceed the framework of the

resolution
'

Uniting for Peace.'
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