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PREFACE
TO THIED EDITION.

Nearly

thirteen years have elapsed since the publication

of the Second Edition of this

Work.

may,

It

therefore,

be worth while to state the exact end proposed to themselves

by the Editors

indicate

ment

some

of

this

of the causes

Third Edition, and

which have made the

to

attain-

of that object a matter of difficulty.

The

sole

aim

of the Editors has

Third Edition of

this

Book

been to render the

as accurate

an exposition

England with regard to the conflict of
laws as it stood in 1921, as was the Second Edition
with regard to the law on the same topic in 1908.
Hence the Editors have rigidly adhered to the limits
of treatment imposed by the Author when preparing the
of the law of

They have treated the conflict
from the point of view of the law of
at present stands, and have not attempted

First Edition of 1896.
of laws

solely

England

as it

to

except for the purpose of

trace,

growth of

this

branch of English law.

illustration,

They have

the

not

attempted to defend the English rules as to the conflict
of laws as being

always in accordance with the dictates

of logic or of expediency,

and they have borne in mind

that the commentator or expositor of a law has no need
to play the part of

made no

effort,

an apologist or reformer.

They have

save incidentally, to state the rules as to

the conflict of laws existing in Continental countries.
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VI

The

chief difficulties

which the Editors have had to

embodiment in the Work
Parliament and Rules of the
the appearance of the Second

face in their task has been the
of the result of the Acts of

Supreme Court issued

The

Edition.

under

legislation

since

from Parliamentary

defects inseparable

existing

conditions

are

especially

prominent in the case of matters affecting the conflict
of laws.
Such questions are often ignqj'ed even by

and the changes made

draftsmen,
course of

its

in

a

Bill

in

the

passage through Parliament are normally

motived by other than legal considerations.
in the interpretation of statutory

enactments the Courts

have prescribed to themselves rules of
tation which leave the

Judges

Moreover,

little

strict interpre-

scope for the exercise

power of developing and expounding principles
which so markedly distinguishes the judicial treatment
of that

of questions of
difficulty is

stances,

tively

Common Law and

presented

among them

by

Equity.

A

further

the fact that various circum-

the War, have rendered compara-

few the cases in which doubtful points under such

Acts as the Companies (Consolidation) Act,

1908, the

Bankruptcy Act, 1914, or the British Nationality and
Status of Aliens Act, 1914, have received judicial interpretation.

While,

again,

full

information as to

purposes for which Bills were introduced

is

the

obtainable

from the records of the proceedings in Parliament upon
them, the Courts rightly refuse to treat such explanations
as throwing any light on the legal interpretation of the

enactment as finally assented to by the Crown. Nor
are Rules of the Supreme Court, though made by the

Judges themselves, free from

difficulty of construction

may

be seen from the changes found necessary in
1921 in the Rules issued in 1920 regarding the service

as

of writs out of the jurisdiction.
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Hence

Vll

the Editors of this Edition have more than

once

felt serious doubt as to the right manner of dealing
with new enactments affecting the Rules in this Book.
They might, in each case in which a statute deals with

matters falling under the conflict of laws, have adopted
the words of the statute, and in some instances, as in

the chapter on Bankruptcy, this course has been in
large measure followed.

But in other

cases, especially

in regard to the British Nationality and Status of Aliens
Act, 1914,

it

has been necessary, at the risk of error, to

present the reader with a statement of the law, which

is

an interpretation and elucidation of the Act- and not a
reproduction of

its

terms.

By

omitting Note 8 of the Appendix to the Second
Edition, dealing with " Limits of Taxation in respect of

Death Duties and Duties of Income Tax," it has been
found possible to spare space for a new Note 9 on
" Jurisdiction in respect of Alien Enemies," a topic
on which much light was thrown during the War, and
for Notes 13

of divorce

Law

the

—

and

15, dealing

with certain

nullity jurisdiction.

difficult

problems

The delay in

of Property Bill has rendered

it

passing

impossible for

us to take note of the effects of that measure on our
subject, but these, to
Bill, will

judge from the

not be far-reaching.

latest

form

of the

Eeferences to Irish con-

ditions are necessarily based on the situation established

by the Government

of Ireland Act, 1920.

In conclusion, the Editors desire to express their
gratitude for the willing help they have received from
several

now

friends,

including Professor

Vinerian Professor of English

W. M. Geldaet,
Law at Oxford,

Mr. J, G. Archibald, Lecturer on Private International
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VIll

Law

John Rankine,

in the University of Oxford, Sir

Professor of Scots

Law

in the University of Edinburgh,

Duncan, Lecturer on International Law in the
University of Aberdeen and joint Author of The PrinMr.

Gr.

ciples

of CivilJurisdiction as applied

in the

Law

and Mr. Edward T. Baldwin, Author

of Scotland,

of the

Law

Bankruptcy.

A. V.
A.

DICEY.

BERRIEDALE KEITH.

December, 1921.
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PREFACE
TO SECOND EDITION.

This

is to

effect of the

My

was published in 1896.

treatise

Edition

bring the

Work up

to date,

and

aim in
to

this

embody

numerous and sometimes very important

Second

in

it

the

cases bearing

on the Conflict of Laws which have been decided by our Courts

during the

Hence

last twelve years.

I have dwelt

upon some

questions which were either not considered at all or were but

touched upon in the First Edition.

slightlj''

tried to determine

the renvoi, what

what may be the

how

is

I have, for example,

far English Courts accept the doctrine of

De

the legal effect of the

Nicols cases, and

extra-territorial validity of Indian or Colonial

divorces of persons not domiciled in the country where the divorce
is

to

granted.

The present

Edition, however, though

which

or no reference is

little

treatise, is substantially the

1896.
is

One change

made

it

deals with

topics

in the First Edition of this

samS Work

as the

book published in

alone requires to be noted.

This alteration

the omission of the notes of American cases furnished by the

industry and knowledge of Professor J. B. Moore.
is

some

due to two causes: The

are comparatively

little

first is

that while

The omission

American

used by English lawyers,

authorities

it is,

as I

have

found from experience, impossible in a work mainly intended for
English readers to

introduce

sufficiently complete to

second cause

is

a

collection

of

American

cases

meet the wants of American lawyers: The

that the publication since 1896 of Professor Beale's

admirable Selection of Cases on the Conflict of Laws
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which ought to be found in every law library
of every leading case, whether

American

—supplies an account
or

EngUsh, which a

practising lawyer will wish to consult.

It is a pleasure to

acknowledge the help I have received from

various friends in the preparation of this Edition.

Mr. Arthur
In

Cohen's suggestions have been numerous and importajat.
every passage of

my Work

which refers to the subject of adminis-

tration or succession I have

Mr. Elgood;

it

had the advantage of the criticism of

has greatly aided

me

in introducing into

Digest changes of language necessitated by the passing of the

Transfer Act, 1897.

my

Land

Mr. A. B. Keith's extensive knowledge

of Colonial law has enabled

me

to express a

more decided opinion

than I could otherwise have formed on the extra-territorial
of Indian

and of Colonial

has given

me

divorces.

My

colleague

effect

Mr. Geldakx

great assistance in the attempt to exhibit in the

form

of rules the principles which govern the execution of powers of

appointment by will in cases connected with the Conflict of Laws.

A. V. DICEY.
1908.
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»

PREFACE TO FIRST EDITION.
My

aim

in this book is to apply to the whole field of private

method of treatment already applied to a
my book on the law of domicil. In the
following pages the principles of private international law recognised by English Courts or, to use an exactly equivalent expression, the principles adhered to by English judges when dealing
international law the

large part thereof in

—

—

with the conflict of laws

are treated as a branch of the law of
England: these principles are exhibited in the form of systematically arranged Rules and Exceptions, and each of these Rules
and Exceptions is, when necessary, elucidated by comment and
illustrations.

Hence

this treatise has a twofold character.

It

is,

and carefully corrected edition of
The Law of Domicil as a Branch of the Law of England. It is
also a complete digest of and commentary on the law of England
or rather it contains, a second

with reference to the conflict of laws.

That the attempt to form a digest of private international law,
by the English Courts, should result in anything
like complete success, is more than I can hope.
This branch of
little
has
been
created
within
more
than
century
law
a
by a series
of judicial decisions, and is now, to the great benefit of the
public, year by year extended and developed through the legisas administered

lative

activity -of

reached,

its

term.

our judges.

No

This development has not yet

one therefore can finally sum

up

its

That even the endeavour to form a digest of private
international law should be possible, is due to the labours of my
This field of law has been fully explored by Story,
predecessors.
The works of these
Westlake, Foote, Wharton, and Nelson.
results.

authors have, during the composition of this treatise, never been
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by Microsoft®
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long out of

my

could obtain

it,

I have also sought the guidance,

hands.

of English writers

who have

when

I

dealt either directly

special departments of private international

or indirectly with

thus on the difficult subject of foreign judgments I have
been greatly aided by Mr. Piggott's ingenious and exhaustive
monograph: nor have I neglected to consult foreign jurists, such
law;

and Foelix, who, even when they disagree with
the conclusions arrived at by English judges, often throw considerable light, if it be only by way of contrast, on the doctrines
To
maintained in England with regard to the conflict of laws.
no single EngUsh writer, let me add, am I more deeply indebted'
than to Mr. Westlake.
The soundness and thoroughness of his
workmanship can be appreciated only by readers who, like myself,
have made an elaborate study of his Treatise on Private International Law.
There will be found, indeed, in the following
pages, several expressions of dissent from his conclusions.
Such
criticism, however, so far from being the result of any underas Savigny, Bar,

estimate of

was

my

is

in reality a tribute to his merits.

Whenever

it

misfortune to disagree on any material matter with an

opinion of Mr. Westlake,

it

was due

to

my

readers to state thait

my own

view lacked the support to be derived from his concurrence, and due to myself to explain, and if possible to
justify,

my

dissent

from conclusions which carry the weight of

his

authority

no

It is a pleasure,

thanks to the

many

less

friends

than a duty, to return my heartfelt
who have aided me in the production

of this book.

From my
is

friend

Mr. Arthur Cohen

in the strictest sense invaluable.

I have received help which
His advice has often removed

with which I should not myself have been able to cope,
and any novelty which may be found in the book is due in great
measure to his ingenious and fertile suggestions.
To my friend
and colleague Professor Holland, also, I am under intellectual

difficulties

obKgations of a special character.

My whole conception of private

international law has been influenced

by views expressed by him,
not only in his writings but in his conversation.
There is more
than one fundamental idea embodied in this work of which, owing
to our constant intercommunication of thought, I should find it
hard to say whether it originated in
own mind or was

my

suggested to

me by my

friend.
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to

Mr. John M. Gover, who has added

many

prepared index, and to the
given

me

ledge

was

XUl

to this treatise a carefully

officials

and others who have
my own know-

information on matters of detail where
at

fault.

On

questions

connected with grants of

probate, or letters of administration, I have enjoyed the great

advantage of consulting Mr. Musgrave, of the Probate Registry,

my friend Mr. Highmore, of the Inland Revenue Office,
and Mr. Norman, the author of the admirable Digest of the Death
Ditties, have spared no pains to explain to me details with regard
to the incidence of the Death Duties and the Duties of Income
Tax. But for every statement in this work I alone am responsible.
Whatever errors it contains are wholly my own. Whatever
merits it may exhibit are due in no small degree to the authors
whose works I have studied, and whose conclusions I have reproduced, and to the many friends from whom I have received help
and encouragement.
whilst

A. V. DICEY.
1896.
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INTEODUCTION.
GENERAL PBINCIPLES.
Jurisdiction and Choice of

—Any

•General Principle No. 1.
acquired under the law of any
in general, enforced

English Courts,

country

is

recognised and,

Courts, and no right which has

enforced

is

right which has been duly

civilised

by English

not been duly acquired

Law.

or, in general,

recognised

by

(p. 23.)

General Principle No

.

II

.

— English Courts will not enforce a

right otherwise duly acquired under the law of a foreign country

(A) Where the enforcement of such right is inconsistent with
statute of the Imperial Parliament intended to have extra-

any

territorial operation;

(B) Where the enforcement of such right

is

inconsistent with

the policy of English law, or with the moral rules upheld by

English law, or with the maintenance of English political institutions;

(C) Where the enforcement of such right involves interference
with the authority of a foreign sovereign within the country
whereof he is sovereign, (p. 34.)
Jurisdiction.

General Principle No.

III.

—The

sovereign of a country,

acting through the Courts thereof, has jurisdiction over

(i.e.,

has a

right to adjudicate upon) any matter with regard to which he can

give an effective judgment, and has no jurisdiction over {i.e., has
no right to adjudicate upon) any matter with regard to which he
cannot give an effective judgment, (p. 40.)

—

SuB-EuLE. When with regard to any matter (e.g., divorce) the
Courts of no one country can give a completely effective judgment,
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,

but the Courts of several countries can give a more or less effective
judgment, the Courts of that country where the most effective

judgment can be given have a preferential jurisdiction, (p. 43.)
GrENEKAL PRINCIPLE No. IV. The Sovereign of a country,

—

acting through the Courts thereof, has a right to exercise jurisdiction, over
or,

any person who voluntarily submits

to his jurisdiction,

in other words, the Courts of a country are Courts of competent

jurisdiction over
jurisdiction,

any person who voluntarily submits

to

their

(p. 44.)

Choice of Law.

—

General Principle No. V. The nature of a right acquired
under the law of any civilised country must be determined in
accordance with the law under which the right is acquired,
(p. 59.)

General Principle No. VI.

—

Whenever the legal effect of any
upon the intention of the party or parties
thereto, as to the law by which it was governed, then the effect of
the .transaction must be determined in accordance with the law
transaction depends

sontemplated by such party or parties,
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I.

Preliminary Matters.

CHAPTER

I.

INTEEPRETATION OF TEEMS.
1.

GENERAL DEFINITIONS.

In the following Rules and Exceptions, unless the context or
subject-matter otherwise requires, the following terms have the

following meanings.

"This Digest" means the Rules and Exceptions contained
in Books I. to III. of this treatise.
2. "Court" means His Majesty's High Court of Justice in
England.
3. "Person" includes a corporation or body corporate.
4. " Coimtry" means the whole of a territory subject under one
1.

sovereign to one system of law.
5. " State " means the whole of the territory (the limits whereof

may

or

may

not coincide with those of a country) subject to one

sovereign.

"Foreign" means not English.
"Foreign country " means any country which is not
England.
8. "England" means the territory of England, including the
Principality of Wales and the town of Berwick-on- Tweed, and
includes any ship of the Royal Navy wherever situate.
9. "United Kingdom" means the United Kingdom of Great
Britain (England and Scotland) and Ireland, the islands and the
6.

7.

territorial waters adjacent thereto;

Man

but does not include either the

Channel Islands.
10. "British dominions" means all countries subject to the
Crown, including the United Kingdom, and the territorial waters
Isle of

or the

adjacent thereto.
11.

" Domieil "

means the country which

Digitized

by Microsoft®

in accordance with the

TABLK OF RULES.

xliv
Eules in this Digest

is

considered by English law to be a person

permanent home.
12. "Independent person" means a person who as regards
domicil

h;

not legally dependent, or liable to be legally dependeiQ

is

upon the will of another person.
13. "Dependent person" means

any person who is not a
and includes:

independent person as hereinbefore defined,
a minor;

(i)

a married

(ii)

woman.
means

"An immovable "

a thing which can be touched hv
which cannot be moved, and includes, unless the contrary
14.

i

expressly stated, a chattel real.
15. "A movable" means a thing which is not an immovabh
and includes:
(i) a thing which can be touched and can be moved, and
(ii) a thing which is the object of a claim, and cannot b

touched, or, in other words, a chose in action.

16

"
.

Lex domicilii,"

or " law of the domicil,"

the country where a person
17.

"Lex

a contract
18. "

contract
19. "

is

Lex

is

loci contractus "

means the law

c

domiciled.

means the law

of the country whei

made.
loci solutionis "

means the law of the country where

to be performed.
Lex situs " means the law of the country
is

where a thing

i

situate.

20. "
to

Lex fori " means the local or territorial law of the countr;
which a Court, wherein an action is brought, or other legs

proceeding
//.

In

this

is

taken, belongs,

(p. 67.)

APPLICATION OF TERM ''LAW OF COUNTRY."
Digest the law of a given country {e.g., the law of th
is domiciled)
means, when applied to England, the local or territoria

country where a person
(i)

law of England;
(ii)

means, when appUed to any foreign country, any la-v\
whether it be the local or territorial law of that countr
or not, which the Courts of that country apply to th
decision of the case to
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CHAPTER

xlv

11.

DOMICIL.
DOMICIL OF NATUEAL PEESONS.

(A)

I.

Rule
which

is

1.

—The

Nature of Domicil.

domicil of any person

considered

by English law

is

the place or country

to be his

permanent home.

This is—
(1) in general, the place or country

which

in fact his

is

permanent home;
(2) in some- cases, the place or country which,

in fact his

home

or not,

rule of English law.

Rule

2.

—No

3.

—Subject

is

whether

it

be

determined to be so by a

(p. 83.)

person can at any time be without a domiciC.

(p. 98.)

Rule

to the exception hereinafter

mentioned, no

person can have at the same time more than one domicil (?).
(p. 99.)

Exception.

—A person within the operation of the Domicile Act,

1861, 24

&

25 Vict.

c.

121,

may

possibly have one domicil for

the purpose of testate or intestate succession, and another

domicil for

Rule 4.

all

other purposes,

—A domicil once acquired

(p. 102.)
is

retained until

(1) in the case of an independent person,

(2) in the case of a dependent person,

on

II.

whom

he

is

dependent,

by

his

by the

it is

own

act of

changed
act;

someone

(p. 103.)

Acquisition and Change of Domicil.

Domicil of Independent Persons.

Rule

5.

— Every independent person has at any given moment

either
(1) the domicil received

by him

at his birth (which domicil is

hereinafter caUed the domicil of origin), or,
(2) a domicil (not

being the same as his domicil of origin!)
him while independent by his

acquired or retained by

own

act (which domicil is hereinafter called a domicil

of choice),

(p. 104.)
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Domicil of Origin.

KuLE

6

.

— Every person receives at

(or as

from) birth a domicil

of origin.
(1)

In the case of a legitimate child born during his father's
lifetime, the

domicil of origin of the child

the

is

domicil of the father at the time of the child's birth.
(2) In the case of

an illegitimate, or posthumous, or

mated child, the domicil of origin

is

legiti-

the domicil of his

mother at the time of his birth.
(3) In the case of a foundling, the domicil of origin is the

country where he

born or found,

is

(p. 106.)

Domicil of Choice.

—

Rule

7.
Every independent person can acquire a domicil of
by the combination of residence (factum), and intention of
permanent or indefinite residence (animus manendi), but not other-

•choice,

wise,

(p. 109.)

Change

Rule
(1)

The domicil
is

(2)

of Domicil.

8.

A

of origin

retained until a domicil of choice

is

in fact acquired.

domicil of choice

retained until it

is

abandoned,

is

whereupon either
(i)

(ii)

new domicil

a

of choice is acquired;

the domicil of origin

is

resumed,

(p. 121.)

Domicil of Dependent Persons (Minors and Married

Rule 9.

—The domicil of every dependent person

:and changes (if at
is,

is

or

Women)

the same

as,

with, the domicil of the person on whom he
as regards his domicil, legally dependent,
(p. 126.)

Sub-Rule

1

all)

.—Subject

the domicil of a minor
(1)

The domicil

is

to the exceptions hereinafter mentioned,
during minority determined as follows:

—

of a legitimate or legitimated

during the lifetime of his

minor is,
father, the same as, and

changes with, the domicil of his father.
(2) The domicil of an illegitimate minor, or of a minor whose
father

is

dead,

is,

mother, the same

as,

whilst the minor lives with

the mother (?).
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minor without living parents, or of an
minor without a living mother, possibly is
the same as, and changes with, the domicil of his
guardian, or may be changed by his guardian (?).

(3)

of a

illegitimate

(p. 127.)

—

Sub-Rule 1. The domicil of a minor is not
changed by the mere re-marriage of his mother, (p. 133.)
Exception 2 to Sub-Bule 1. The change of a minor's home by a
mother or a guardian does not, if made with a fraudulent

Exception

1

to

—

purpose, change the minor's domicil.
(p. 134.)
SuB-B,ULE 2. The domicil of a married woman

—

is

during

coverture the same as, and changes with, the domicil of her

husband,

(p. 134.)

—

A domicil cannot be acquired by a dependent person
through his own act. (p. 136.)
SuB-E.ULE. Where there is no person capable of changing a
minor's domicil, he retains, until the termination of his minority,
E,DLE 10.

—

the last domicil which he has received,

Rule

11

.

—The

last

(p. 137.)

domicil which a person receives whilst he

is

becoming an independent
changed by his own act. (p. 137.)

a dependent person continues, on his

person, unchanged until

Sub-Rule

it is

—A person

on attaining his majority retains the

which he had during

last domicil
it.

1.

his minority until he changes

(p. 138.)

Sub-Rule

2.

—A widow retains her late husband's last domicil

until she changes

Sub-Rule

3.

it.

—A

138.)

(p.

divorced

woman

she had immediately before, or at the
she changes

—The domicil

12.

which

of divorce, until

Ascertainment of Domicil.

Domicil

by means of

moment

(p. 138.)

it.

III.

Rule

retains the domicil

— How

Ascertained.

of a person can always be ascertained

eith'er

(1) a legal presumption; or
(2) the

known

facts of the case.

(p. 139.)

Legal Presumptions.

Rule

13.

—A

person's presence in a country is presumptive

evidence of domicil.

(p. 140.)
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EuLE

—When a person

14.

given country he

is

is

known

have had a domicil in

to

a.

presumed, in absence of proof of a change, to
(p. 141.)

retain such domicil.

Facts which are Evidence of Domicil.

Rule
which

is

15.

—Any

circumstance

EuLE

be evidence

of

domicil,

evidence either of a person's residence {factum), or of his

intention to reside permanently

country,

may

(p. 142.)

16.

{animus), within a particular

.

,

—Expressions of intention to reside permanently in a

country are evidence of such an intention, and in so far evidence
(p. 144.)

of domicil.

EuLE

17.

—Residence in

a country

is

prima

facie evidence of

the intention to reside there permanently {animus manendi), and in
so far evidence of domicil.

EuLE

18.

—Eesidence

evidence of domicil,

(p. 145.)

in a country is not even

when

prima

facie

the nature of the residence either

is

inconsistent with, or rebuts the presumption of, an intention to
reside there permanently

(B)

{animus manendi),

(p. 147.)

DOMIOIL OF LEGAL PEESONS OE COEPOEATIONS.

EuLB
by law

19.

—The domicil of a corporation

to be the centre of its aHairs,

is

the place considered

which

(1) in the case of a trading corporation, is its principal place

of business, i.e., the place

where the administrative

business of the corporation is carried on;
(2) in the case of
its

any other corporation,

functions are discharged,

CHAPTER
BRITISH NATIONALITY

is

the place where

(p. 163.)

III.

AND STATUS, OF

ALIENS.

(A) Definitions.

Rule
(1)

(2)

20.
" British subject "

means any natural person who owes
permanent allegiance to the Crown.
" Disability " means the status
of being a married woman,
a minor, lunatic, or idiot.
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" Declaration of alienage "

son's desire to be

means a declaration of a peran alien made under the terms of

the British Nationality and Status of Aliens Act,
1914.
(4)

"

Foreign " and

" foreigner " are

throughout this Chapter

used as meaning "not British," whereas in general

throughout this Digest they mean "not English."
(5)

"Alien

"

means any person who

is

not a British subject.

(p. 167.)
.

Rule
(1)

21.

Every natural person

is

either a British subject or

an

alien.

(2)

A British

subject must be either

who is or becomes a British subject
on and from the day of his birth, and is called a
natural-bom British subject, or
(b) a person who becomes a British subject at
some day later than the day of his birth, i.e., who is
(a) a person

not a natural-born British subject,

(p. 168.)

(B) Acquisition of British Nationality.

(A) NATIONALITY ACQUIRED

AT AND FEOM DATE OF

PERSON'S BIRTH.
Rule

22.

— Subject

to the effect of the exceptions hereinafter

mentioned, any person born within the British dominions
natural-born British subject,

is

a

(p. 169.)

—

Exception 1. Any person whose father (being an alien) is at
the time of such person's birth a foreign sovereign, or an
ambassador, or other diplomatic agent accredited to the

Government by the government of a foreign

British
is

(though born

State,

within the British dominions) an alien,

(p. 171.)

—

Any person who (his father being an alien enemy)
Exception 2
is born in a part of the British dominions, which at the time
.

of such person's birth

is

in hostile occupation,

is

an

alien,

(p. 172.)

Exception

3.

—Any

his father,

person born in the British dominions while

an alien enemy,

is

imprisoned as a prisoner

lof

war, or interned, as a matiter of precaution, in any part of

d

n.
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1

an
the British dominions or in an allied country, is (semble)
(p. 172.)

alien,

SUB-KULE.
(1)

person born on board a British ship, whether in
foreign territorial waters or not, is a natural-born

Any

British subject.
(2)

person born on board a foreign ship is not, by
reason only that the ship was in British territorial

Any

waters at the time of such person's birth, a British
eulbject.

In

this

Sub-Kule—

" British ship "

Navy,

or

means either a ship belonging
a ship owned wholly by British subjects.

"Foreign ship " means a ship which
"Territorial waters"

includes

is

any

Eoyal

to the

not a British ship.

port,

harbour,

or

dock,

(p. 173.)

EuLE

23.

—Subject

to

Rule 24, no person who

is

the

natural-born British subject,

Rule

24.

dominions,

—Any

is

exceptional

enumerated in
is a

cases

born out of the British dominions

person,

(p. 175.)

though born

out

of,

British

the

a natural-born British subject if his father, at the

time of such person's birth, was a British subject, and
{Case

1),

was born within the British dominions, or

(Case 2), was

bom

whether before or

in a place where the

King

a:^ter

August

7th, 1914,

exerjcises extra-territorial

jurisdiction over British subjects, or

(Case

3),

was a naturalized British

(Case

4),

had become a British subject by annexation of

subject, or
terri-

tory, or

(Case

5),

was

in the service of the

Crown,

(p. 176.)

Rule 25
(1)

British nationality cannot be inherited through a

(2)

British nationality cannot be transmitted
for more than one generation.

by inheritance

(3) British nationality cannot be transmitted

by inheritance

woman.

any person not actually born during his father's
lifetime (posthumous child),
(p. 181.)
to
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NATIONALITY ACQUIRED LATER THAN DATE OF

(B)

PERSON'S BIRTH.
I.

By Peeson not under
(1)

EuLE

26.

— On

the

Disability.

Annexation.

acquisition

of

territory

by

the

Crown,

whether by annexation or cession, all persons, nationals of the
annexed or cessionary State, resident in the territory annexed or
ceded, become British subjects, unless other provision

the instrument of annexation or cession,

is

made

in

(p. 183.)

(2) Marriage.

Rule

27.

—An alien woman who marries a British subject shall

be deemed to be a British subject, and shall not, by reason lOnlu^,
of the death of her husband or the dissolution of her marriage,
cease to be a British subject,

(p. 184.)

(3) Naturalization.

Rule

28.

A

— (1)

Secretary of State

naturalization to an alien

and

pose,

satisfies the

(a) that

may

who makes an

grant a certificate of

application for the pur-

Secretary of State

he has either resided in the British dominions for a

period of not less than five years in the manner re-

quired by this Rule, or been in the service of the

Crown

for not less than five years within the last eight

years before the application; and
(b) that he is of

good character and has an adequate know-

ledge of the English language; and
(c) that

he intends

if his

application is granted either to

reside in the British dominions, or to enter or con-

tinue in the service of the Crown.

by this Rule is residence in the
United Kingdom for not less than one year immediately preceding the application, and previous residence, either in the United
(2)

The

Kingdom

residence required

or in

some other part of the British dominions, for

a period of four years within the last eight years before the

epplication
(3)

The grant

of a certificate of naturalization to any such

alien shall be in the absolute discretion of the Secretary of State,

(12
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Hi

and he may, with or without assigning any reason, give or withhold the certificate as he thinks most conducive to the puitlic good,

and no appeal
(4)

A

shall lie

from

his decision

certificate of naturalization

shall not take effect until

the applicant has taken the oath of allegiance
(5)

In the case of a

woman who was

a British subject pre-

vious to her marriage to an alien, and whose husband has died
whoso marriage has been dissolved, the requirements of this

or

Eule as

may

to residence shall not apply,

and the Secretary of State

special case, if he thinks

any other

in

fit,

grant a certificate

of naturalization, although the four years' residence or five years'

has not been within the last

service

eight

years

before

the

application.

For the purposes of this Rule a period spent in the service
the Crown may, if the Secretary of State thinks fit, be treated
equivalent to a period of residence in the United Kingdom,

(6)

of
as

(p. 185.)

Eule

29.

—The

Secretary of State may, in his absolute disi

such cases as he thinks

cretion, in

fit,

grant a special certificate of

any person with respect to whose nationality as a
British subject a doubt exists, and he may specify in this certificate
that the grant thereof is made for the purpose of quieting doubt
as to the right of the person to be a British subject, and the grant
of such a special certificate shall not be deemed to be any admission
that t!ho person to whom it was granted was not previously a
naturalization to

British subject,

Rule 30

.

(p. 189.)

—An alien who has been naturalized before the passing

of the British Nationality and Status of Aliens Act, 1914, may]

apply to the Secretary of State for a certificate of naturalization
under that Act, and the Secretary of State may grant to him a
certificate on such terms and conditions as he may think fit.
(p.

189.)

Rule

31.

—A person to whom a

certificate of naturalization is

granted by a Secretary of State shall, subject to the provisions
of the Rules in this Chapter, be entitled to all political and other
rights,
duties,

powers and privileges, and be subjiect to aU obligations,
and liabilities to which a natural-bom British subject is

and as from the date of his naturalization have
and purposes the status of a natural-born British

entitled or subject,
to all intents

subject,

(p. 190.)

Rule 32.— The

status

of
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differs

from the

characteristics

The

(1)

Hii

status of a naturalized British subject in

two

:

acquisition of the status of a natural-born British

subject depends upon circumstances absolutely inde-

pendent of the assent of the government, whereas the
acquisition

the status

of

a naturalized

of

British

depend on the assent thereto of the

subject does

government.

There exists under English law (subject to the effect of
Rule 46, post) no power on the part of the government

(2)

to deprive a natural-born British subject of his British

nationality, but there does exist under the British

Nationality and Status of Aliens Act, 1914, a power

on the part of the government

to deprive

a naturalized

British subject of his British nationality on account
of his having committed certain offences.

Rule

33.

— (1) A

'

(p. 191.)

granted under Rules 28 to 30 of

certificate

this Digest creates (subject to the effect of clause 3 of this Rule)

on behalf of the applicant imperial naturalization,

i.e.,

naturaliza-

tion which is valid throughout the whole of the British Empire.
(2)

The government

any British possession has (subject to
3 of this Rule) the same power to grant or

the effect of clause

revoke a

certificate of

of

imperial naturalization as has the Secretary

of State under Rules 28 to 30, but in the case of

any British

possession, other than India, or a self-governing dominion, the

j)ower must be exercised with the sanction of the Secretary of
State.
(3)

A

granted under Rules 28 to

certificate of naturalization

30 has no

effect

within any one of the

unless the legislature of such

five

self-governing Dominions

Dominion adopts Part

British Nationality and Status of Aliens Act, 1914.

Rule 34.

—-Any

person

N^aturalization Act.

II.

may

naturalized under a special

(p. 194.)

By Person under
(1)

Rule

be

II. of the
(p. 193.)

Disability.

Annexation.

— If

on the acquisition of territory by the Crown,
whether by annexation or cession, a national of the annexed or
cessionary State becomes by virtue of the annexation or cession a
British subject, every child of such person, being a minor, shall
35.

(semble) become a British subject,
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(2) Naturalization.

Rule

— (1)

36.

Where an

alien obtains a certificate of natural-

ization the Secretary of State

may,

he thinks

if

fit,

of the alien born before the date of the certificate

minor, .and that child shall thereupon,

if

on the appli-

name

cation of that alien, include in the certificate the

of any child
and being a

not already a British

become a British subject.
of State may, in his absolute discretion in
any special case in which he thinks fit, grant a certificate of
naturalization to any minor, whether or not the conditions required by the British Nationality and Status of Aliens Act, 1914,
have been complied with.
(3) Except as provided in this Rule and in Rule 49, a certificate
of naturalization shall not be granted to any person under dissubject,
(2)

The Secretary

ability,

(p. 195.)

(3) Marriagp.

Rule

37.

— The provisions

British nationality

same manner

as to persons not under disability,

By Person not under Disability.

I.

(1)

38.

(p. 196.)

LOSS OF BEITISH NATIONALITY.

(C)

Rule

of Rule 27 as to the acquisition of
by marriage apply to minor children in the

—On

Annexation

to

annexation

the

Foreign State.
by, or cession to, a foreign

power of British territory, British subjects resident in that territory become aliens, so far as provision regarding their nationality
is

not

made by

treaty,

(p. 197.)

(2)

Marriage.

•Rule 39.—A British subject who becomes the wife of an alien
(1) shall be deemed to be an alien, and (2) shall not, by reason only
of the death of her
cease to be an alien,

husband or the dissolution of her marriage,,
(p. 197.)

(3) Naturalization in

Rule 40.—A
and not under

Foreign Country.

British subject who,

disability,

when

by obtaining a
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by any other voluntary and formal act, becomes naturalized
deemed to have ceased to be a British

therein, shall thenceforth be

subject,

(p. 198.)

(4) Declaration of Alienage.

Rule

—

(1) Any person who by reason of his having been
born within the British dominions is a natural-born British subject, but who at his birth or during his minority became under
the law of any foreign State a subject also of that State, and is
still

-±1.

such a subject, may,

if

declaration of alienage, and on

not under any disability,

making

make a

the declaration shall cease

to be a British subject.
(2)
is

Any person

who, though born out of the British dominions,

a natural-born British subject may, if not unider any disability,

make

a declaration of alienage,

and on making such declaration

shall cease to be a British subject,

Rule
\\ith

42.

—Where

any foreign State

of that State to

granted,
it

may

(p. 199.)

His Majesty has entered into a convention
to the effect that the subjects or citizens

whom

certificates

of naturalization have been

divest themselves of their status as suah subjects,

shall be lawful for

His Majesty, by Order in Council,

to declare

that the convention has been entered into by His Majesty; and

from and

after the date of the Order

any person having been

originally a subject or citizen of the State therein referred

to,

who

has been naturalized as a British subject may, within the limit of

time provided in the convention, make a declaration of alienage,

and on his making the declaration he shall be regarded as an alien
and as a subject of the State to which he originally belonged as
(p. 200.)

aforesaid,

Rule

43.

— The child

British subject through the inclusion of his

granted to his parent,

who
name in

of a naturalized alien

may

has become a
the certificate

within one year after attaining his

majority make a declaration of alienage, and shall thereupon cease
to be a British subject,

(p. 200.)

(5) Revocation of Naturalization.

Rule

44.

—A Secretary of State

of naturalization

where he

is

is

bound

satisfied

to revoke a certificate

was
by concealment of

that the certificate

obtained by
material circumstances, or that the person to whom the certificate
was granted has shown himself by act or speech to be disaffected
false representation or fraud, or
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or disloyal to the

Crown; he

is also

bound

to revoke the certificate

in certain other oases specified ia the British Nationality

Status of Aliens Act, 1914,

s. 7, if

satisfied that the

and

continuance

of the certificate is not conducive to the public good.

In every

case the Secretary of State may, and in most cases, if so desired
by the person in question, must refer the matter to a committee of
inquiry presided over by a person who holds or has held high
judicial office or to the

High

Court.

The

decision as to revocation,

however, rests with the Secretary of State alone, save in the case
of a certificate of Imperial naturalization granted

ment of some other part

the concurrence of the government

granted

is

by the governwhich event

of the British dominions, in

by which

the certificate was

necessary for the revocation of the certificate.

Similar powers as to the revocation of Imperial certificates of
naturalization are vested in the governments of British possessions,

the concurrence of the Secretary of State being requisite for the

any

revocation of

granted in the United Kingdom,

certificate

(p. 201.)

II.

By Person under

Disability.

—

EuLE 45. Subject to the Exception to this Rule, and to
Kule 47, where a person being a British subject ceases to be a
British subject, whether by declaration of alienage or otherwise,
every child of that person, being a minor, shall thereupon cease
to be a British subject, unless such child,

on the person ceasing to
be a British subject, does not become by the law of any other
country naturalized in that country, (p. 202.)
Exception.
alien,

—Where a

widow being a

British subject marries an

any child of hers by her former husband

shall not,

by

reason only of her marriage, cease to be a British subject,
whether he is residing outside the British dominions or not.
(p. 203.)

Rule 46.— (1) Where
the Secretary of State

a certificate of naturalization

is revoked,
order direct that the wife and minor

may by

children (or any of them) of the person whose certificate is revoked shall cease to be British subjects, and any such person shall

thereupon become an
case of a wife

alien,

who was

Secretary of State

but no such order shall be made in the
at birth a

British subject unless the
that if she had held a certificate
right the certificate could properly

is satisfied

of naturalization in her

own

have been revoked.
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made, the wife and minor

children of the person whose certificate is revoked shall not be

by the revocation, and they shall remain British subjects.
The wife of any such person may, within six months after
the date of the order of revocation, make a declaration of alienage,
and thereupon she and any minor children of her husband and

affected
(3)

herself shaU cease to be British subjects

and

shaU.

become

aliens,

(p. 203.)

Rule

47.

marriage

—When

a

man

ceases during the continuance of his

be a British subject, his wife shall thereupon cease to

to

be a British subject, but

shall be lawful for her to

it

make a

declaration that she desires to retain British nationality, and there-

upon she

shall be

(D)

Rule

deemed

to

remain a British subject,

(p. 204.)

RESUMPTION OF BRITISH NATIONALITY.

48.

—Any

child

who

has ceased to be a British subject

under the terms of Rule 45 njay, within one year after attaining
his majority, make a declaration that he wishes to resume British

and

nationality,
(p. 205.)

shall thereupon

again become a British subject,

—

Rule 49. Where an alien is the subject of a State at war
with the British Crown, it shall be lawful for his wife, if she
was a natural-born British
she desires to resume British
tary of State,

if

permitted to do

subject, to

make

nationality,

and thereupon the Secre-

he

is satisfied

so,

may

that

it is

a declaration that

desirable that she

may

be

grant her a certificate of naturalization,

(p. 205.)

Rule

50.

— British nationaKty duly

force prior to

January

1st,

1915,

is

acquired under the law in

not affected by the changes

in the law as to the acquisition of such nationality introduced

by the

British. Nationality and

Status of Aliens Act, 1914.

(p. 206.)

(E)

Rule

51

.

STATUS OF ALIENS.

—Real and personal property of every description may

be taken, acquired, held and disposed of by an alien in the same

manner in all respects as by a natural-born British subject; and
a title to real and personal property of every description may be
derived through, from, or in succession to, an alien in the same
manner in all respects as through, from, or in succession to, a
natural-born British subject:

Digitized

by Microsoft®

—

TABLE OF EULES.

Iviii

Provided that this Rule shall not operate so as to
(1) confer any right on an alien to hold real property situate*
out of the United

Kingdom;

or

(2) qualify an aUen for any office or for
parliamentary, or other franchise; or

any munioij^al,

an alien to be the owner of a British ship; or
an alien to any right or privilege as a British
subject, except such rights and privileges in respect
of property as are hereby expressly given to him; or

(3) qualify
(4) entitle

(5) affect

to

any estate or interest in real or personal property
which any person has or may become entitled, either

mediately or immediately, in possession or expectancy, in pursuance of any disposition

May

made

before

any devolution by
law on the death of any person dying before that day.
12th, 1870, or in pursuance of

(p. 207.)

BOOK

II.

Jurisdiction.

Pakt

I.

JURISDICTION OF THE HIGH COURT.

CHAPTEE

IV.

GENEEAL EULES AS TO JUEISDICTION.
(A)

WHERE

JURISDICTION DOES NOT EXIST.
(i)

In Respect of Persons.

EuLE 52.— The Court
after mentioned)

has (subject to the exceptions herein-

no jurisdiction

to entertain

proceeding against
(1)

any foreign sovereign;
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any ambassador

lix

or other diplomatic agent representing a

foreign sovereign and accredited to the Crown;
(3) anj- person belonging to the suite of such

ambassador or

diplomatic agent.

An

action or proceeding against the property of any of the

persons enumerated in this Rule

an action

is,

for the purpose of this Eule,

or proceeding against such person,

Exception

1.

— The

Court has jurisdiction

(p. 215.)

to entertain

an action

or {semble) an ambassador,
diplomatic agent, or other person coming within the terms
of Rule 52 (2) and (3), if such foreign sovereign, ambassador,
or other person, having appeared before the Court voluntarily,

against a foreign sovereign,

waives his privilege and submits to the jurisdiction of the
Court,

Exception

(p. 220.)

2.

— The

Court has jurisdiction

to entertain

an action

against a person belonging to the suite of an ambassador or

diplomatic agent,

(ii)

such person engages in trade,

if

(p. 222.)

In Respect of Subject-Matter.

—

Rule 53. Subject to the exception hereinafter mentioned, the
Court has no jurisdiction to entertain an action for
(1) the determination of the title to, or the right to the

possession of,

any immovable

situate out of

England

(foreign land), or
(2) the recovery of

damages fox

trespass to such immovable.

(p. 223.)

Exception.

—Where

Court has jurisdiction

the

to entertain

an

action against a person under either Rule 59, or under any
of the Exceptions to

Rule 60, the Court has jurisdiction

entertain an action against such person respecting an

able situate out of

England (foreign

land), on the

to

immovground

of either
(a) a contract

between the parties to the action, or

an equity between such parties,
with reference to such immovable, (p. 225.)
(b)

Rule

54.

—The Court has no jurisdiction to entertain an action

for the enforcement, either directly or indirjcctly, of a penal or

revenue law of a foreign country,
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(B)

WHEEE
(i)

EuLE 55.— Subject

JUEISDICTION EXISTS.

In Respect of Persons.

to

Eule 52, and

mentioned, no class of persons
the jurisdiction of the Court,

is,

i.e.,

to the exception hereinafter

exempt from
any person may be a party to an

as such, excluded or

action or other legal proceeding in the Court,

Exception.

—The Court has no jurisdiction during the continuance

war

of

(p. 233.)

to entertain

an action brought by an alien enemy,

unless he is living here under the license or protection of the

Crown
The term "alien enemy"

includes

any British subject

or

an allied or neutral State voluntarily residing
during a war with Great Britain in a hostile country,

citizen of

(p. 234.)

Rule 56. — The Court has jurisdiction in an action over any
who has by his conduct precluded himself from objecting to

person

the jurisdiction of the Court,

(ii)

Rule

57.

(p. 235.)

In Respect of Subject-Matter.

— The Court has jurisdiction to entertain proceedings

any right over, or in respect of,
any immovable,
(2) any movable,
situate in England.
This Rule must be read subject to the Rules governing the
for the determination of
(1)

jurisdiction of the Court in particular kinds of action or proceed-

ings,

(p. 238.)

Rule

58.

—Subject to

Rules 52

Court exercises
personam;
Admiralty jurisdiction in rem;
Divorce jurisdiction, and jurisdiction in relation
validity of marriage and to legitimacy;
to 54, the

(1) Jurisdiction in actions in
(2)

(3)

to

(4) Jurisdiction in bankruptcy;
(5) Jurisdiction in matters of administration

to the extent,

and subject

and succession;

to the limitations, hereinafter stated in

the Rules having reference to each kind of jurisdiction,

Digitized

by Microsoft®

(p. 240.)

TABLE OF RULES.

GHAPTEK

Ixl

V.

JURISDICTION IN ACTIONS IN PERSONAM.
Rule 59

.

—When the defendant in an action in personam

is,

at

the time for the service of the writ, in England, the Court has
jurisdiction in respect of

any cause

such cause of action arises,

Rule 60

.

of action, in whatever country

(p. 241.)

—^When the defendant in an action in personam

is,

at

the time for the service of the writ, not in England, the Court has
(subject to the exceptions hereinafter mentioned) no jurisdiction ta
entertain the action,

Exception

1.

—The

(p. 250.)

Court has jurisdiction to entertain an action
who is not in England, whenever the

against a defendant

whole subject-matter of the action
(with or without rents or

testimony relating to such land.

Exception 2.

is

land situate in England
or the perpetuation of

profits),

(p. 254.)

—The Court has jurisdiction whenever any

will, contract, obligation, or liability affecting

ditaments situate in England,
rectified, set aside, or

is

sought

to

enforced in the action,

act, deed,,

land or herebe construed,
(p. 255.)

—

Exception 3. The Court has jurisdiction whenever any relief is
sought against any person domiciled or ordinarily resident in

England,
Exception

(p. 258.)

— The

4..

Court has jurisdiction when the action

is [for

the administration of the personal estate of any deceased

person

who

at the time of his death

was domiciled

land], or for the execution (as to property situate in

of the trusts of

Eng-

which the person
which ought
the law of England,
(p. 261.)

any written instrument,

to be served with a writ (defendant)

to be executed according to

in

England)

is

of

a trustee,

—

Exception 5. The Court has jurisdiction whenever the action is
one brought against a defendant not domiciled or ordinarily
resident in Scotland to enforce, rescind, dissolve, annul, or

otherwise affect a contract, or to recover damages or other
relief for or in respect of the

breach of a contract [which

either is]
(1)

made

(2)

made by

in England, or
or through an agent trading or residing in
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England on behalf of a principal trading or residing
out of England, or
(3)

by

its

terms or by implication

is to

be governed by

English law,
or is one brought against a defendant not domiciled or ordinarilj- resident in

Scotland or Ireland in respect of a breach

committed in England of a contract wherever made, even
though such breach was preceded or accompanied by a breach
out of England which rendered impossible the performance
of th^ part of the contract
in England,

which ought

to

have been performed

(p. 262.)

—

6.
The Court has jurisdiction whenever the action
founded on a tort committed in England, (p. 265.)

Exception

is

—

Exception 7
The Court has jurisdiction whenever any injunction
is sought as to anything to be done in England, or any
,

nuisance in England

is

sought to be prevented or removed,

whether damages are or are not also sought in respect thereof,
(p. 265.)

Exception 8

.

—Whenever any person out of England

is

a necessary

an action properly brought against some
other person duly served with a writ in England, the Court
has jurisdiction to entertain an action against such firstmentioned -person as a co-defendant in the action, (p. 267.)
Exception 9. The Court has jurisdiction when the action is
brought by a mortgagee or mortgagor in relation to the
mortgage of personal property situate in England, and seeks
or proper party to

—

relief of the

nature or kind following, that

is to say, sale,

by the mortgagor, redemppossession by the mortgagee,

foreclosure, delivery of possession
tion, reconveyance, delivery of

but does not seek (unless and except so far as permissible
under Exception 5) any personal judgment or order for pay-

ment of any monies due under the mortgage, (p. 271.)
Exception 10.— Notwithstanding anything contained in any of
the Exceptions to Rule 60, the parties to any contract may
agree (a) that the Court shall have jurisdiction to entertain

any action in respect of such

contract, and, moreover, or in
the alternative, (b) that service of any writ of summons in
any such action may be effected in any place within or out
of England on any party, or on any person on behalf
of any

any manner specified or indicated in such conService of any such writ of summons at the place (if
any), or on the party, or on the person (if any),
or in. the
party, or in

tract.
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manner (if any) specified or indicated in the contract shall
bo deemed to be good and effective service wherever the parties
are resident,

and

if

no place, or mode, or person be so specified

or indicated, service out of

ordered,

England of such writ may be

(p. 272.)

Exception 11.

—Tlie Court has jurisdiction to entertain an action

against any two or more persons being liable as co-partners,

and carrying on business in England, when sued in the name
of the firm (if any) of which such persons were co-partners
at the time of the accruing of the cause of action,

CHAPTEE

(p. 275.)

VI.

ADMIKALTY JUEISDIOTION IN REM.
Rule
rem

61

.

—The Court has jurisdiction

to entertain

an action in

against any ship, or res (such as cargo) connected with a

ship, if
(1) the action is

an Admiralty action; and

(2) the ship or res is in England, or within three miles of
the coast of England,

and not otherwise,

(p. 280.)

CHAETER

VII.

JURISDICTION IN RESPECT OF DIVORCE—DECLARATION OF NULLITY OF MARRIAGE — AND
DECLARATION OF LEGITIMACY.
I.

(A)

Rule

62.

DIVOECE.

Where Coukt

has Jurisdiction.

— The Court has jurisdiction

to entertain

proceedings

for the dissolution of the marriage of any parties domiciled in

England

at the

commencement

This jurisdiction

is

of the proceedings.

not affected by

(1) the residence of the parties, or
(2) the allegiance of the parties, or

(3) the domicil of the parties at the time of the marriage, or
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(4) the place of the marriage, or

where the offence, in respect of which divorce
is committed.
In this Digest the term " marriage " means the voluntary union
for life of one man and one woman to the exclusion of all others,
(5) the place

sought,

is

(p. 285.)

Stjb-Eule.

—On a petition for divorce presented

by

a husband

domiciled in England, the Court has jurisdiction to award costs,
and (if claimed by the husband) damages, against a co-respondent

named

the petition,

in

(B)

KuLE

whatever

63.

Where Court

— Subject

(1)

of

residence

to the possible exception hereinafter

the dissolution of the marriage of
at the

Exception

place

or

has no Jurisdiction.

Court has no jurisdiction

tioned, the

England

his

(p. 390.)

nationality,

commencement

to entertain

men-

proceedings for

any parties not domiciled

of the proceedings,

in

(p. 291.)

—Where

a foreigner marries in England a

woman

then domiciled

and such marriage is legally valid according to the law of England, and such foreigner is either
at the time of the marriage domiciled in a foreign
country, or after the time of the marriage acquires a
domicil in a foreign country, and
in England,

(2) such English

marriage

clared to be invalid

the

is,

in such foreign country, de-

by the Courts

High Court probably has

tion for divorce on the part of the wife.
II.

thereof,

jurisdiction to entertain a peti-

JUDICIAL SEPAEATION

(p. 294.)

ANP EESTITUTION OF

CONJUGAL EIGHTS.
EuLE

64.

—The

Court has jurisdiction to entertain a suit for

the restitution of conjugal rights or (semble) for judicial separation when both the parties thereto
(1)

were domiciled

in.

England

at the time of the institution

of the suit; or
(2)

had a matrimonial home in England when their cohabitation ceased, or the events occurred on which a claim

(3)

were both resident in England at the time of the institu-

for separation is based; or

tion of the suit.
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Rule

IxV

DECLARATION OF NULLITY OF MAREIAGE.
65.

—The

Court has jurisdiction

to entertain a suit for

the declaration of the nullity of any existing marriage
(1)
(2)

where the marriage was celebrated in England; or
where the respondent is resident in England, not on a
visit as a traveller and not having taken up that
residence for the purpose of the suit; or

(3)

where the parties to the marriage are domiciled in
England (?). (p. 300.)

DECLARATION OP LEGITIMACY.

rV.

Rule
(1)

66.

Any

natural-born British subject, or any person whose

deemed a natural-born British subject
depends wholly or in part on his legitimacy, or on the
right to be

validity of a marriage, being domiciled in
Ireland, or claiming

in England,

praying the
petitioner

is

may

any

England or

real or personal estate situate

apply by petition to the Court,

Court for a decree declaring that the
the legitimate child of his parents, and

that the marriage of his father and mother, or of his

grandfather and grandmother, was a valid marriage,
or for a decree declaring either of the matters aforesaid;

and any such subject or person, being so domiciled
may in like manner apply to

or claiming as aforesaid,

the Court for a decree declaring that his marriage was,
or

is,

a valid marriage; and the Court has jurisdiction

to hear

and determine such application, and

such decree declaratory of the legitimacy or

macy

of suoh marriage, as to the Court

(2)

may seem

just;

decree, except as hereinafter mentioned, is

binding to
all

make

illegiti-

of such person, or of the validity or invalidity

and suoh
on

to

all intents

and purposes on the Crown, and

persons whomsoever.

Any person, being
may apply by

so domiciled or claiming as aforesaid,

petition to the

Court for a decree

declaratory of his right to be deemed a natural-born
British subject, and the Court has jurisdiction to hear
and determine such application, and to make such
decree thereon as to the Court may seem just; and

Digitized

by Microsoft®

TABLE OF RULES.

Ixvi

where such application as

last aforesaid is

made by

the

person making such application as herein mentioned
for a decree declaring his legitimacy or the validity of

a marriage, both applications

may

be included in the

and every decree made by the Court,
except as hereinafter mentioned, is valid and binding
to all intents and purposes upon the Crown and all
persons whomsoever.
The decree of the Court does not in any case prejudice

same

(3)

petition;

any person, unless such person has been

cited or

made

a party to the proceedings, or is the heir-at-law or

next of kin, or other real or personal representative

of,

or derives title under or through, a person so cited or

rnade a party; nor shall such sentence or decree of the

Court prejudice any person,

if

subsequently proved to

have been obtained by fraud or collusion,

CHAPTER

(p. 305.)

VIII.

JURISDICTION IN BANKRUPTCY AND IN REGARD
TO WINDING-UP OF COMPANIES.
I.

BANKEUPTCY.

Interpretation of Terms.

Rule 67.— In
which refer
unless

the

meanings
(1)

:

this Rule, and in all the Rules of this Digest
an English bankruptcy, the following terms have,
contrary appear from the context, the following

to

—

"The Court" means

the Court having jurisdiction in
bankruptcy under the Bankruptcy Act, 1914, and

includes

(2)

(i)

the

(ii)

the

High Court, and
County Courts.

The expression "debtor," unless the context otherwise
implies, includes any person, whether a British
subject
or not, who at the time when any act
of bankruptcy
was done or suffered by him,
(a)

-was personally present in England; or

(b) ordinarily resided or

had a place of residence

in England; or
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was carrying- on business in England personally,
by means of an agent or manager; or
(d) was a member of a firm or partnership which
carried on business in England.
'An act of bankruptcy " means any one or more of the
following acts when committed by a debtor:
(a) If in England or elsewhere he makes a con(c)

or

(3)

veyance or assignment of his property to a trustee or
trustees for the benefit of his creditors generally;
(b) If in

England

or elsewhere he

makes a fraudu-

lent conveyance, gift, delivery, or transfer of his pro-

any part thereof;
England or elsewhere he makes any conveyance or transfer of his property, or any part thereof,
or creates any charge thereon, which would, under the
Bankruptcy Act, 1914, or any other Act, be void as a
fraudulent preference if he were adjudged bankrupt;
perty, or
(c)

If in

with intent to defeat or delay his creditors

(d) If

he does any of the following things, namely, departs
out of England, or being out of England remains out
of England, or departs

from

his dwelling-house, or

otherwise absents himself, or begins to keep house;
(e)

If execution against

him has been

levied

seizure of his goods under process in an action in

by
any

Court, or in any civil proceeding in the High Court,
and the goods have been either sold or held by the
sheriff for
(f)

twenty-one days;

If he

inability to

in the Court a declaration of his

files

pay

his debts, or presents a

bankruptcy

petition against himself;
(g)

judgment or
any amount, and execution

If a creditor has obtained a final

final order against

him

for

thereon not having been stayed, has served on

England

or,

by

him

in

leave of the Court, elsewhere, a bank-

ruptcy notice under the Bankruptcy Act, 1914, and he
does not within seven days after service of the notice,
in case the service is effected in England,

the service

is effected

and in case

elsewhere, then within the time

limited in that behalf by the order giving leave to

comply with the requirements
the Court that he has a
or cross demand which equals

effect the service, either

of the notice, or satisfy

counterclaim, set-off,

e2
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amount of the judgment debt or sum
ordered to be paid, and which he could not set up in
the action in which the judgment was obtained, or theprooeedings in which the order was obtained;
(h) If the debtor gives notice to any of his creditorsor exceeds the

that he has suspended, or that he

payment
(4)

"A' petition" means
either

is

about

to suspend;

of his debts.

by a

a petition presented to the Court

creditor (called a petitioning creditor), or

by a debtor

(called a petitioning debtor), that the

Court shall make a receiving order, which

is the

first,

step towards a debtor being adjudicated a bankrupt.
(p. 312.)

(A)

EuLE

68.

Where Court

—The

has no jurisdiction on a bankruptcy

Court

petition being presented

has no Jurisdiction.

by a

creditor or a debtor to adjudicate-

bankrupt any person who

Rule 67 (2), ante, or
committed or suffered any act of bankruptcy
defined in Rule 67 (3), ante.
(p. 317.)

(1) is not a debtor as defined in
(2) has not

Rule 69

.

—As a creditor

is

as-

not entitled to present a bankruptcy

petition against a debtor, so the Court has

no jurisdiction toadjudicate a debtor a bankrupt unless
(a) the debt owing by the de,btor to the petitioning creditor,.
or, if

two

or

more

creditors join in the petition, the

aggregate amount of debts owing to the several petitioning creditors amounts to fifty pounds, and
(b) the debt is a liquidated

sum payable

either immediately

some future time, and
the act of bankruptcy on which the petition is grounded'
has occurred within three months before the presentation of the petition, and
the debtor is domiciled in England, or within a year
or at

(c)

(d)

before the date of the presentation of the petition

has ordinarily resided, or had a dwelling-house

or-

place of business in England, or (except in the case of

a person domiciled in Scotland or Ireland, or a firm or

partnership having

its principal place of business in
Scotland or Ireland) has carried on business in England personally, or by means of an agent or manager,.
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has been a

member

is,
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or within the said period

of a firm or partnership of persons

which has carried on business in England by means of
a partner or partners, or an agent or manager.
Provided that in any case
application

is

made by

a\

here,

under the Debtors Act, 1869,

s. 5,

a judgment creditor to a Court having

bankruptcy jurisdiction for the committal of a judgment debtor,
the Court may, if it sees fit, decline to commit, and in lieu, with
the consent of the judgment creditor,

against the debtor,

Where Court

(B)

(a)

EuLE

70.

On

a receiving order as

has Jurisdiction.

Creditor's P.etition.

—Subject to the

on a bankruptcy

make

(p. 320.)

effect of

Eules 68 and 69, the Court,
by a creditor, has juris-

petition being presented

diction to adjudge bankrupt

any debtor (being otherwise

liable to

be adjudged bankrupt) who has committed the act of bankruptcy
on which the petition is grounded within three months before the
presentation of the petition.

The

jurisdiction of the Court is not affected

(2)

by the fact that the debt owing to the petitioning creditor
was not contracted in England, or
by the absence of the debtor from England at the time

(3)

by the

(1)

of the presentation of the petition, or
fact that either the creditor or the debtor is an
(p. 323.)

alien,

(b)

Rule 71
sented

by

.

On

Debtor's Petition.

—The Court has, on a bankruptcy petition being pre-

a debtor alleging that the debtor

is

unable to pay his

debts, jurisdiction to adjudge the debtor bankrupt,

Rule

72.

— The

a debtor on the petition of a
debtor,

is

(p. 326.)

jurisdiction of the Court to adjudge bankrupt

not taken

away by

creditor, or

on the petition of the

the fact of the debtor being already-

adjudged bankrupt by the Court of a foreign country, whether
such country do or do not form part of the British dominions,
(p. 327.)
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II.

(A)

WINDING-UP OP COMPANIES.

Where Court

has no. Jurisdiction.

has no jurisdiction to wind up
any company registered in Scotland or in Ireland;
any unregistered company having a principal place of

Rule 73.— The Court
(1)
(2)

business situate in Scotland or in Ireland, but not

having a
(3)

(4)

principal

place

business

of

situate

in

England;
any unregistered foreign company which, though carryingon business in England, has no office in England;
any unregistered company which does not fall within the

Companies (Consolidation) Act, 1908.
" the Court," in this Rule and in Rule 74, means any
Court in England having jurisdiction to wind up a company under
the Companies (Consolidation) Act, 1908, and the Acts amending
the same, and includes the High Court and any other Court in
England having such jurisdiction, (p. 329.)

The term

(B)

Rule

74.

Where Court

has Jurisdiction.

— Subject

(2)

to the eSect of Rule 73, the Court has
wind up
any company registered in England;
any unregistered company having a principal place of

(3)

any unregistered foreign company having a branch

jurisdiction to
(1)

business in England;
in England,

office

(p. 331.)

CHAPTER

IX.

JURISDICTION IN MATTERS OF ADMINISTRATION
AND SUCCESSION.
Rule

75.

—In this Digest,

unless the context or subject-matter

otherwise requires,

—

(1)

'"Property" means and includes:

(2)

any immovable;
(ii) any movable.
"Administrator" includes an executor.

(3)

" Personal representative " includes

(i)
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also any person who, however designated, is under the
law of any country entitled in such country to repre-

sent a deceased person, and, as his representative, to

deal with the property of the deceased

by way

of

administration.
(4)

"Foreign personal representative " means the personal
representative of the deceased under the law

of

a

foreign country.
(5)

" Administration "

means the dealing according

to

law

with the property of a deceased person by a personal
(6)

representative.
" Succession " means beneficial succession to the property

(7)

"Grant" means

of a deceased person.
a grant of letters of administration, or

of probate of a will.
(8)

" English grant "

(9)

" Assets "

means a grant made by the Court.
means such property of a deceased person as an

administrator

bound

who has obtained an English grant

to account for or is chargeable with.

is

(p. 335.)

(A) Administration.

Rule 76. — The Court

has jurisdiction to

make

a grant in respect

of the property of a deceased person, either

where such property is locally situate in England at the
time of his death, or
(2) where such property has, or the proceeds thereof have,
become locally situate in England at any time since
(1)

his death,

and not otherwise.

The

locality of the deceased's property under this

affected

by

his domicil at the time of his death,

Rule

is

not

(p. 339.)

(B) Succession.

Rule

77.

—Where

the Court has no jurisdiction to

make a

grant, the Court has no jurisdiction with regard to the succession
to the property of a deceased person,

Rule

78.

the Court

—Where the

(p. 350.)

Court has jurisdiction

to

make a

has, in general, jurisdiction to determine

with regard

grant,

any question

to the succession to the assets of a deceased person.

(p. 351.) .
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OHAPTEK

X.

STAYING ACTION—L/S ALIBI PENDENS.
Rule
there

is

79.

—The

Court has jurisdiction to interfere, when

vexation and oppression, to prevent the administratio]

justice being perverted for

an unjust end, and for this purpoE

stay or dismiss an action or other proceeding.

But

this jurisdiction will

not be exercised against a party

action unless his proceedings are clearly
oppressive,

shown

t(

to be vexatious

(p. 355.)

Stjb-Eule.

—The

Court has jurisdiction

to stay

an

aotioi

vex,atious or oppressive if proceedings are taken in respect of

same subject and against the same defendant both in the Cc
and in a Court of a foreign country.
(1) If such foreign

Court

or {semble) of

is a Court of the United Kingc
any country forming part of the Bril

dominions, the plaintiff's proceedings are prima

/(

vexatious.
(2) If such foreign

Court is a Court of any country
forming part of the British dominions, the plainti

proceedings are prima facie not vexatious,

CHAPTER

(p. 35

XI.

EXTRA-TEREITOEIAL EFFECT OF ENGLISH JUE
MENT - ENGLISH BANKRUPTCY - ENGLII
GRANT OF ADMINISTRATION.
(A)

ENGLISH JUDGMENT.

Rule 80.— judgment of the Court (called in this Digest
English judgment) has, subject to the
exceptions hereinaf
mentioned, no direct operation out of England.
The extra-territorial effect (if any) of an English judgment i

A

question of foreign law.

Exception

(p. 362.)

l.-An
may be

English judgment for any debt, damages,
rendered operative in Ireland or Scotland
registration of a certificate thereof
in accordance with
provisions of Rule 116.
(p. 362.)
.
costs
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Any order of an English Bankruptcy Court shall
he enforced in Scotland and Ireland in the Courts having

Exception 2.

jurisdiction in bankruptcy there in the

made by

order had been
enforce

is

if

the

required to

(p. 363.)

it.

Exception 3.

same manner as

the Court which

—Any order made by the Court in
wind up a company

jurisdiction to

England having

in the course of such

winding-up, shall be enforced in Scotland and Ireland in the
Courts that would respectively have jurisdiction in respect

company if
manner in

of that

registered in Scotland or Ireland,

the same

by

these Courts,

Exception 4.

—The

all respects as if the

and in

order had been

mad©

(p. 363.)

powers and authority with regard

to

the

management of the estates of lunatics
Lunacy Act, 1890, and amending Acts on

administration and
conferred by the

Judge in Lunacy, apply to the property of a lunatic,
whether immovable or movable, situate in any British posthe

(p. 363.)

session,

—

Exception 5
The powers of the Court in England to make vesting orders under the Trustee Act, 1893, shall extend to all
land and personal estate in the British dominions, except
Scotland,

(B)

(p. 363.)

ENGLISH BANKEUPTCY AND WINDING-UP OF
COMPANIES.
I.
(i)

Rule

81.

—An

Bankruptcy.

As an Assignment.

assignment of a bankrupt's property to the
Bankruptcy Act, 1914 (English

trustee in bankruptcy under the

bankruptcy),
(1)

is,

or operates as, an assignment of the bankrupt's

immovables

(land),

(2) movables,
whether situate in England or elsewhere,

(m)

Rule 82

.

As

(p. 364.)

a Discharge.

—A discharge under an English bankruptcy from any

debt or liability

is,

in'

any country forming part of the British

dominions, a discharge from such debt or

liability,

wherever or

under whatever law the same has been contracted or has arisen.
(p. 371.)
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II.

EuLio 83

.

OF RULES.

Winding-up.

—The winding-up of a company under

tlie

Compan:

(Consolidation) Act, 1908, impresses the whole of the propei
of the

company

in the United

Kingdom with a

trust for applicati

in the course of the winding-up, for the benefit of the perso
interested in the winding-up.

ENGLISH GEANT OF ADMINISTEATION.

(C)

Rule

(p. 371.)

84.

—An

English grant has no direct operation out

England.
This Rule must be read subject to Rule9.88 to 90.

Rule 85

.

— An English grant extends to

all

(p. 374.

the movables of

t

deceased, wherever situate, at the time of his death, at least

such a sense that a person

(who

is

who has

obtained an English gra

hereinafter called an English administrator)

(1) sue in

may

an English Court in relation to movables of

t

deceased situate in any foreign country;
(2) receive or recover in a foreign

country movables of

deceased situate in such country (?).

EuLi; 86.

— When

a

person dies domiciled in

(p.

t

374.)

England,

t

Courts of any foreign country ought, by means of a grant,
otherwise, to enable the English administrator to act as persor

representative of the deceased in such foreign country, in regard

any movable there

Rule

87.

situate,

under an English grant:

to the administrator
(1)

Any
Any

—

property of the deceased which at the time of

death
(2)

(p. 376.)

— The following property of a deceased person pasi
is

locally situate in

I

England,

movables of the deceased, or the proceeds of

a:

property of the deceased, which, though not situate

England

at the

time of the death of the deceased,

i

received, recovered, or otherwise reduced into possessi

(3)

by the English administrator as such administrator.
movables of the deceased which after his death
brought into England before any person has, in
foreign country where they are situate, obtained
good title thereto under the law of such forei
country {lex -situs), and reduced them into possessit

Any

i

(p. 377.)
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Extension of English Grant

Rule
grant

88.

to,

—An

Ireland and Scotland.

to

English, grant will, on production of the said

and deposition

High Court

of the

IxxV

of a copy thereof with, the proper officer

of Justice in Northern or Southern Ireland, be

and be of the like force and
and have the same operation in Northern or Southern
Ireland, as a grant of probate or letters of administration made by

sealed with the seal of the said Court,
effect,

the said Court.

The

latter grant is hereinafter referred to as

an Irish grant,

(p. 381.)

Rule 89

.

—An English grant made to the administrator of any

person duly stated to have died domiciled in England will, on production of the said grant

to,

and deposition of a copy thereof with,

the clerk of the Sheriff Court of the County of Edinburgh, be

duly indorsed with the proper certificate by the said clerk, and
thereupon have the same operation in Scotland as if a confirmation

had been granted by the said Court,

Rule

90.

—Whenever

(p. 382.)

the Colonial Probates Act, 1892,

is

by

Order in Council applied to any British possession, i.e., to any
part of the British dominions not forming part of the United
Kingdom, adequate provision is made for the recognition in that
possession of an English grant,
(p. 384.)

Part

II.

JURISDICTION OF P^OREIGN COURTS.

CHAPTER

XII.

GENERAL RULES AS TO JURISDICTION.
Rule 91.— In

this

Digest

" Proper Court "
(1)

means a Court which

is

authorised by

the sovereign, under whose authority such Court acts,
to adjudicate

(2)

"

upon a given matter.

Court of competent jurisdiction " means a Court acting
under the authority of a sovereign of a country who,
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as the sovereign of such country, has, according to the
principles maintained by English Courts, the right to

adjudicate upon a given matter.

When

in this Digest
(i)

stated that the Courts of a foreign country

it is

"have
(ii)

it

jurisdiction," it is

meant that they

are

Courts of competent jurisdiction;
is stated that the Courts of a foreign country

"have no

jurisdiction," it is

meant that they

are not Courts of competent jurisdiction.
(3)

" Foreign

judgment
which

called),

Court,

JURISDICTION DOES NOT EXIST.
In Respect of Persons.

(i)

Rule 92.

is

(p. 386.)

WHERE

(A)

—The Courts of a foreign country have no jurisdiction

over, i.e., are not Courts of
(1)
(2)

means a judgment, decree, or order
judgment (by whatever name it be
pronounced or given by a foreign

"

of the nature of a

any sovereign,
any ambassador,

competent jurisdiction as against

or other diplomatic agent, accredited to

the sovereign of such foreign country,

(ii)

Rule

— The

93.^

(p. 388.)

In Respect of Subject-Matter.
Courts of a foreign country have no jurisdic-

tion

upon the title, or the right to the possession,
any immovable not situate in such country, or
(semble) to give redress for any injury in respect of any
immovable not situate in such country (?)]. (p. 389.)

(1) to adjudicate

of

[(2)

(B)

WHERE

Rule 94.— Subject

JURISDICTION DOES EXIST.

to

Rules 92 and 93, the Courts of a foreign
(i.e., are Courts of competent juris-

country have jurisdiction
diction)
(1) in

an action or proceeding in personam;

(2) in an action or proceeding in

Digitized

rem;

by Microsoft®

—

—
TABLE OF RULES.

IxXvii

(3) in matters of divorce, or having reference to the validity

of a marriage;
(4) in matters of administration
to the extent,

and subject

and succession,

to the limitations, hereinafter stated in

the Rules having reference to each kind of jurisdiction,

CHAPTER

(p. 392.)

XIII.

JURISDICTION IN ACTIONS IN PERSONAM.
Rule 95

—In an action in personam in respect of any cause of

.

action, the Courts of a foreign country have jurisdiction in the

following cases:
First Case.

—^Where at the time of the commencement of the

action the defendant

was resident

[or present ?] in

such country, so as to have the benefit, and be under
the protection, of the laws thereof.

Second Case.

—Where

the defendant

judgment in the

is,

at the time of the

action, a subject of the sovereign of

such country (?).

Third Case.

—Where the party objecting

submitted

to

to the jurisdiction of

by

the Courts of such country has,

such jurisdiction,

his

i.e.,

own

has

conduct,

precluded

himself from objecting thereto
(a)

(b)

by appearing as plaintiff
by voluntarily appearing

in the action, or
as defendant in such

action, or
(c)

by having expressly
submit

or impliedly contracted to

to the jurisdiction of such Courts.

Cp. 393.)

Rule

96.

—In

an action in personam the Courts of a foreign

—

country' do not acquire jurisdiction either
(1)

from the mere possession by the defendant at the commencement of the action of property locally situate in
that country, or

(2)

from the presence of the defendant

in such country at the

time when the obligation in respect of which the action
is

brought was incurred in that country,
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CHAPTEE

XIV.

JUEISDICTION IN ACTIONS IN REM.
Rule 97.—In an

action or proceeding in

rem the Courts

of a

foreign country have jurisdiction to determine the title to any
immovahle or movable -within such country, (p. 413.)

CHAPTER

XV.

JURISDICTION IN MATTERS OF DIVORCE AND AS
REGARDS VALIDITY OF MARRIAGE.
DIVOECE.

I.

(A)

Rule

98.^

Wheee Courts have

— The

Jurisdiction.

Courts of a foreign country have jurisdiction

to dissolve the marriage of any parties domiciled in such foreign

country at the commencement of the proceedings for divorce.

This Rule applies to

an English marriage,

(1)

(2) a foreign marriage,

Sub-Rule.

(p. 416.)

— The Courts of a foreign country which have juris-

diction to dissolve the marriage of the parties thereto have juris-

diction to entertain an action against a co-respondent in a divorce

damages due from such co-respondent to the husband in
whom such divorce is granted, and this without reference
to the residence or the domicil of such co-respondent at the commencement of the suit. (p. 419.)
suit for

favour of

(B)

Rule

99.

Where Courts have

—Subject

no Jurisdiction.

to the possible exception hereinafter

tioned, the Courts of a foreign country have

men-

no jurisdiction

to

dissolve the marriage of parties not domiciled in such foreign
country at the commencement of the proceedings for divorce
(p. 420.)

Exception.— The Courts of a foreign country, where the parties

to

a marriage are not domiciled, have jurisdiction to dissolve
their marriage, if the divorce granted by such Courts would
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be held valid by the Courts of the country where at the time
of the proceedings for divorce the parties are domiciled,
(p. 422.)

II.

Rule

DECLARATION OF NULLITY OF MARRIAGE.
100.

— The

Courts of a foreign country have (semble)

jurisdiction to declare the nullity of any marriage celebrated in

such country,

(p. 424.)

CHAPTER

XVI.

JURISDICTION IN MATTERS OF ADMINISTRATION

AND
Rule

101.

SUCCESSION.

— The Couits of a foreign country have jurisdiction to

and to determine the succession to, all immovables and
movables of a deceased person locally situate in such country.
This jurisdiction is unaffected by the domicil of the deceased,

^.dminister,

(p. 427.)

Rule

102.

—The Courts

of a foreign country have jurisdiction

to determine the succession to
of

a testator

or

all

movables wherever locally situate

dying domiciled in such country,

intestate

(p. 427.)

CHAPTER

XVII.

EFFECT OF FOREIGN JUDGMENTS IN ENGLAND.
GENERAL.

I.

(i)

Rule

103.

—^A

No

Direct Operation.

foreign judgment has no direct operation in

England.
This Rule must be read subject
117.

to the effect of

Rules 116 and

(p. 429.)

(m) Invalid Foreign Judgments.

Rule

104.

—Any foreign judgment which

a Court of competent jurisdiction
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Whether a Court which has pronounced a foreign judgment
is,

or

a Court of com'petent jurisdiction in respect of the

is not,

matter adjudicated upon by the Court

be determined in

to

is

accordance with Rules 91 to 102.

The
by the

judgment is not, in general, affected
which pronounces the judgment is not

validity of a foreign
fact that the Court

a proper Court,

Rule

(p. 429.)

—^A

105.

foreign judgment

by fraud.
Such fraud may be

is

invalid which

is

obtained

either

(1) fraud on the part of the party in whose favour the judg-

ment

given; or

is

(2) fraud on the part of the Court pronouncing the judgment.
(p. 433.)

Rule

106.

—^A foreign judgment

is,

possibly, invalid

when the

Court pronouncing the^ judgment refuses to give such recognition
to the law of other nations as is required by the principles of
private international law(?),.

(p. 439.)

—

Rule
A foreign judgment may sometimes be invalid on
account of the proceedings in which the judgment was obtained
being opposed to natural justice {e.g., owing to want of due notice
But in such a case the Court is
to the party affected thereby).
107.

(generally) not

Rule

108.

ai

Court of competent jurisdiction,

—A foreign judgment shown to be invalid under any

of the foregoing Rules

foreign judgment,

Rule

109.

(p. 440.)

—An

104

to 107, is hereinafter

termed an invalid

(p. 441.)

invalid foreign

judgment has

(subject to the

possible exception hereinafter mentioned) no effect,

Exception.

—An

have an

invalid foreign

effect in

judgment,

(p.

England

as

judgment

110.

possibly
as a

442.)

Judgments.

—^A foreign judgment, which

judgment under Rules 104

to

107,

termed a valid foreign judgment,

Rule 111.—Any

rem may

an assignment, though not

(Hi) Valid Foreign

Rule

in

(p. 441.)

not an invalid foreign

and

is

hereinafter

(p. 444.)

foreign judgment

foreign judgment unless and until

is

is valid,

it

is

is

presumed to be a valid
shown to ba invalid,

(p. 444.)

Rule 112.—A

valid foreign
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matter thereby adjudicated upon, and cannot be impeached for

any

error either
(1) of fact, or
.(2)

Rule

of law.

113.

—^A

444.)

(p.

valid foreign

in Rules 114 to 121;
of the judgment,

and these

judgment has the effects stated
effects depend upon the nature

(p. 447.)

PAETICULAR KINDS OF JUDGMENTS.

II.

(A) Judgment in Personam.

As Cause

(a)

Rule

of Action.

—Subject to

the possible exception hereinafter menjudgment in personam may be enforced by
for the amount due under it if the judgment is

114.

tioned, a valid foreign

an action

(1) for a debt, or definite
(2) final

sum

of money,

and

and conclusive,

but not otherwise.

Provided that a foreign judgment

though
it is

may

be final and conclusive,

subject to an appeal, and though an appeal against

it is

actually pending in the foreign country where

it

was given,

(p. 448.)

Exception.

—^An action

foreign judgment

(semble) cannot be maintained on a valid
if

the cause of action in respect of which

the judgment was obtained was of such a character that

would not have supported an action in England,

—A

it

(p. 452.)

judgment does not of itself
extinguish the original cause of action in respect of which the
judgment was given, (p. 454.)

Sub-Rule.

valid

foreign

As Defence.

(&)

Rule

115.

—^A valid foreign judgment in personam,

and conclusive on the merits (but not otherwise),
to an action for the same matter when either
(1) the

judgment was

if it is final

a good defence

in favour of the defendant, or

(2) the judgment, being in favour of the
satisfied,

is

plaintiff,

has been

(p. 465.)

f

D.
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Extension of Certain Judgments in Personam of Superior
Courts in one Part of the British Dominions to any other Part.

(c)

Rule

116.

—^A

judgment of a Superior Court in any part of
for any debt, damages, or costs, has, on a

Kingdom

the .United

oeitificate thereof

being duly registered in a Superior Court of any

Kingdom, from the date of such registraa judgment of the Court in which
is registered, and may be enforced by execution, or
the same manner as if it had been a judgment

other part of the United
tion the

same force and

the certificate
otherwise, in

effect as

originally obtained at the date of such registration as aforesaid in

the Court in which the certificate is registered.
" Superior

The term

(1) as applied to

Court

"

means in

this

Rule

England, the High Court of Justice in

England;
applied to Ireland, the

(2) as

High Court

of Justice in

Northern or Southern Ireland;
(3) as applied' to Scotland, the

Court of Session in Scotland.

This Rule does not apply to any judgment (decreet) pronounced
in absence in an action proceeding on an arrestment used to found
jurisdiction in Scotland,

Rule

117.

—When

Part

(p. 458.)

II. of the

Administration of Justice

British

applied by Order in Council to any part of the
dominions outside the United Kingdom, a judgment

creditor

who has

part

the British dominions, under which a

Act, 1920,

lof

is

obtained a judgment in a Superior Court in such

sum

of money,

is

made payable, may apply to a Superior Court in the United
Kingdom, at any time within twelve months (or such longer period
as may bo allowed by the Court) after the date of the judgment, to
have the judgment registered in the Court, and, if they think it is
just and convenient that the judgment should be enforced in the
United Kingdom, the Court may order the judgment to be registered accordingly, and from the date of registration the judgment
shall be of the

taken upon

it,

same force and effect, and proceedings may be
judgment of the Court in which it

as if it were a

is registered.

Provided that no judgment shalf be ordered to be registered

if

(a) the original

Court acted without jurisdiction; or
(b) the judgment debtor, being a person who was neither
carrying on business nor ordinarily resident within
the jurisdiction of the original Court, did not volun-
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submit or agree

to

submit

to the jurisdiction of that Court; or

the judgment debtor, being the defendant in the pro-

(c)

ceedings,

was not duly served with the process of the

original Court and did not appear, notwithstanding

that he

was ordinarily

resident or

was carrying on

business within the jurisdiction of that Court or agreed
to submit to the jurisdiction of that Court; or
(d) the

judgment was obtained by fraud;

(e) the

judgment debtor

that an appeal

is

satisfies

or

the registering Court either

pending, or that he

is entitled

intends to appeal against the judgment;

and

or

the judgment was in respect of a cause of action which

(f)

for reasons of public policy or for some other similar

reason could not have been entertained by the registering Court,

(p. 462.)

(B) Judgment in Rem.

Rule
title to

118.

—^A valid foreign judgment in rem in respect of

a movable gives a valid

title to

the,

England to
the judgment

the movable in

is given by or unde!r
judgment is pronounced, (p. 465.)
E.ULE 119. ^A valid foreign judgment in rem given by a Court
of Admiralty can be enforced in the High Court by proceedings
against the ship or other property affected by the judgment,

the extent to which such title
in the country where the

—

(p. 467.)

,(C)

Rule

120.

Judgment, or Sentence, of Divorce.

—^A

valid foreign judgment, or sentence, of divorce

has in England the same
(p.

effect as a divorce

granted by the Court,

468.)

(D) Judgment in Matters of Succession.

Rule 121.—A
is

valid foreign

binding upon, and

is to

judgment in matters of succession

be followed by, the Court,

./•2
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Chapter

xviii.

m

ENGLAND OF FOREIGN BANKRUPTCY;
EFFECT
FOREIGN GRANT OF ADMINISTRATION.
(A)

FOREIGN BANKRUPTCY.
I.

As AN Assignment.

Bankruptcy in Ireland, Scotland, or British India.

Rule

122.'

—^An

assignment of a bankrupt's property to the

representative of his creditors
(1)

under the Irish Bankrupt and Insolvent Act, 1857 (Irish
Bankruptcy), or

under the Bankruptcy (Scotland) Act, 1913 (Scottish
Bankruptcy), or
(3) under the Indian Insolvency Act, 1848,
or operates as, an assignment to such representative of the
(2)

is,

bankrupt's
(i)
(ii)

wherever situate,

immovables (land),
movables,

(p. 471.)

Bankruptcy in any Foreign Country, except Ireland, Scotland,
or British India.

Rule 123.—An assignment

of a bankrupt's property to the

nepresentative of his creditors, under the bankruptcy

lavir of any
foreign country not forming part of the United Kingdom or
British India, is not, and does not operate as, an assignment of
any immovables of the bankrupt situate in England, (p. 472.)

Rule 124.—An assignment of a bankrupt's property to the
representative of his creditors, under the bankruptcy law of any
foreign country, whether the bankrupt is domiciled there or not, is
or operates as an assignment of the movables of the bankrupt
situate in England,
(p. 473.)

English and Foreign Bankruptcy.

Rule

125.—Where a debtor has been made bankrupt in more
countries than one, and, under the bankruptcy law of each of
such
countries, there has been an assignment of the bankrupt's property.
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which might, under any of the foregoing Eules, operate

as

an

a,ssignnient of his property in England, effect will be given in

England

to' that

assignment which

II.

is earliest in date.

476.)

(p.

As A Discharge.

—

Rule 126. A discharge fjrom any debt or liabiKty under the
bankruptcy law of the country where the debt or liability has beeri
Oontracted or has arisen [or perhaps where
satisfied (?)] is a discharge

it is to

therefrom in England,

be paid

Or-

(p. 477.)

—

Rule 127. Subject to Rule 128, the discharge from any debt
or liability under the bankruptcy law of a foreign country where
such debt or liability has neither
(1) been contracted or has arisen, nor
(2) is to be paid or satisfied,
is not a discharge therefrom in England,

(p. 480.)

—

Rule 128. ^A discharge from any debt or liability under a
Bankruptcy Act of the Imperial Parliament, and hence tmder
(1) an English bankruptcy,
(2) an Irish bankruptcy,
(3) a Scottish bankruptcy,
(4) in certain circumstances under

an Indian bankruptcy,

any country forming part of the British dominions, a.
discharge from such debt or liability wherever, or under whatever
law, the same has been contracted or has arisen,
(p. 483.)
is,

in

(B)

Rule

FOREIGN GEANT OP ADMINISTEATION.

129.-

—^A

grant of administration or other authority to

represent a deceased person under the law of a foreign couutry-

has no operation in England.

This Rule must be read subject to the

effect of

Rules 133 to 135.

(p. 485.)

Rule 130 .—Where a person

dies domiciled in a f oreign countpy,,

leaving movables in England, the Court will (in general)

make

a

grant to his personal representative under the law of such foreign
(p. 486.)

country,

Rule
good

131.

title

—^A foreign

personal representative has (semble) a

England to any movables of the deceased which
movables which can be touched, i.e., goods, he
has in any foreign country acquired a good title to

in

(1) if they are
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under the lex situs [and has reduced into possession (?)];

,

_

which cannot be

(2) if they are movables

touched', i.e., debts

or other choses in action, he has in a foreign country
acquired a good title to under the lex situ§, and has

reduced into possession,

Rule

132.

under any

—^A foreign

liability in

(p.

489.)

personal representative is not, as such,

England, and cannot, as foreign personal

England.

representative, be sued in

Provided that
brings into
(1) if the foreign personal representative sends or

England movables of a deceased which have not been
;

so appropriated as to lose their character as part of

the property of the deceased, an action, to which the

English administrator must be a party, may be
brought for their administration in England;
(2) the foreign personal representative

may by

his dealing

with the property of the deceased incur personal
liability in

England,

(p. 493.)

'Extension of Irish Grant and Scottish Confirmation to England.

Rule
grant

133.

Irish grant will, on production of the said

and deposition of a copy thereof with, the proper officer

to,

of the

—An

High Court

of Justice in England, be sealed with the seal

and effect,,
an English grant,

of the said Court, and be thereupon of the like force

and have the same operation in England,

as

(p. 495.)

Rule

134.

—A Scottish confirmation of the executor of a person

duly stated to have died domiciled in Scotland, which includes
besides the personal estate situate in Scotland also personal estate
situate in England, will,

the

High Court

in

on production of such confirmation in

England and deposition of a copy thereof with

the proper officer of the said Court, be sealed with the seal of the
Baid Court, and have thereupon in
effect as

an English grant,

England the

like force

and

(p. 495.)

Extension of Colonial or Indian Grant

to

England.

Rule 135.—Whenever the Colonial Probates Act, 1892, is by
Order in Council made applicable to any British possession, i.e.f
to any part of the British dominions not forming part of the

Digitized

by Microsoft®

TABLE OF RULES.
United Kingdom, the grant of probate or
may, on

Ixxxvii
administra^

letters of

tion

payment

(1)

of the proper duty, and

(2) production of the said grant to, and deposition of a copy
thereof with, the High Court in England,

be sealed with the seal of the said iCourt, and thereupon shall be of
the like force and

effect,

as an English grant,

and have the same operation in England,

(p. 497.)

BOOK

III.

Choice of Law.

CHAPTEE

XIX.

STATUS.
Rule
affected

136.

— Transactions

by any

(1) is of a kind
(2) is penal,

Rule

137.

domicil

is

tating place in

status existing under foreign

unknown

England are not
law which either

to English law, or

(p. 500.)

—Any

status existing under the

law of a person's

recognized by the Court as regards

all

taking place wholly within the country where he
(p. 504.)
Rule 138.

—In

transactions

is

domiciled,

which do not fall within Rule 136, the
existence of a status existing under the law of a person's domicil
is

cases

recognized by the Court, but such recognition does not neces-

sarily involve the

giving

effect

to

the results of such status,

(p. 505.)

CHAPTER

XX.

STATUS OF CORPORATIONS.
Rule

139.

— The existence of a foreign corporation duly created

under the law of a foreign country

is

recognized by the Court,

(p. 511.)

Rule 140.—-The

capacity of a corporation to enter into
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governed both by the constitution of the

legal transaction is

corporation and

by the law of the country -where the transaction

(p. 511.)

occurs,

CHAPTEE

XXI.

FAMILY EELATIONS.
(A) Husband and Wife.

Rule

141.

— The authority
England

of his wife while in

England,

husband as regards the person

of a

not affected by the nationality or

is

the domicil of the parties, but

,

is

governed wholly by the law of

(p. 514.)

(B) Parent and Child.

Rule

142.

— The

authority of a parent as regards the person

of his child while in

England

is

or the domicil of the parties, but

England,

Rule

not affected by the nationality

is

governed wholly by the law of

(p. 514.)

143.

— The

rights of a parent domiciled in a foreign

country over the movables in England belonging to a minor
possibly,

are,

governed by the law of the parent's domicil, but are

more probably governed, while the minor
law of England (?).
(p. 515.)

(C)

is

in England, by the

Guardian and Ward.

—A

Rule 144.
guardian appointed under the law of a foreign
country can exercise at the discretion of the Court control over
the person of his ward in England, and over movables belonging to
his

ward

situate in

England,

(p, 517.)

(D) Legitimacy.

Rule 145.^A
legitimate,

child

born anywhere in lawful wedlock

is

(p. 520.)

Rule 146.— The law

of the father's domicil at the time of the

birth of a child, born out of lawful wedlock,

and the law of
the father's domicil at the time of the subsequent marriage of the
child's parents, detei-mine

whether the child becomes, or
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become, legitimate in consequence of the subsequent marriage of
the parents {legitimatio "per subsequens matrimonium)

Case

— If

1.

both the law of the father's domicil at the time

of the birth of the child and the law of the father's

domicil

at*

the time of the subsequent marriage allow

of legitimatio per subsequens matrimonium, the child

becomes, or

may

become, legitimate on the marriage

of the parents.

—If

Case 2.

the law of the father's domicil at the time of

the birth of the child does not allow of legitimatio
per subsequens matrimjonium, the child does not become
legitimate on the marriage of the parents.

Case

3.

—If the law of the father's domicil at the time of the

subsequent marriage of the child's parents does not
allow of legitimatio per subsequens matrimonium, the
child does not

become legitimate on the marriage of

the parents.

Provided that a person born out of lawful wedlock cannot be
English real estate, nor can anyone, except his issue,
inherit English real estate from him.
(p. 521.)
heir to

(E) Lunatic and Curator, or Committee.

—

Rule 1'47. (1) The powers and authorities conferred by the
Lunacy Act, 1890, upon the Judge in Lunacy in respect of the
management and administration of the property ol a lunatic extend
to the lunatic's property of whatever kind situate in any British
possession.
(2)

management and administration of the estate
by inquisition in England, vested in the
Lunacy, and the Committee of the lunatic's estate, extend

The powers

of

of a lunatic so found

Judge

in

to the personal

property in Ireland of the lunatic, provided

it

does

not exceed 2,000Z. in value or the income thereof does not exceed

and similar provisions apply to the personal property,
in England of lunatics so found on inquisition in Ireland.
lOOZ. a year,

The powers of management and administration conferred
England with regard to cases in which the property of a person
of unsound mind does not exceed 2,000/. in value or the income
lOOZ. a year, and the like powers conferred in Ireland, extend to
(3)

in

the property in Ireland or England, as the case
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person of unsound mind,

if

the total of his property in both coun-

does not exceed 2,000Z. or the income does not exceed 100?.

tries

(4)

The Committee of the estate of a person found lunatic by
England has the same powers with legard to the

inquisition in

law after

lunatic's personal property in Scotland as 'a tutor at

cognition or a curator bonis to a person of unsound

mind

in Scot-

and a tutor at law or curator bonis duly appointed in Scotland,
has the same powers with respect to the lunatic's personal property in England as a Committee of the estate of a lunatic so
found by inquisition,
(p. 533.)
land,

Rule

148.

—A

person appointed by a foreign decree or com-

mission the curator or Committee of a lunatic resident in a foreign

country (hereinafter called a foreign curator) does not acquire
the right as such curator to control the person of the lunatic in

England, though, in a proper

Lunacy, arrangements

may

case,

be

lunatic to the foreign curator,

RuLi; 148a.

— (1)

on application to the Judge in
for the handing over of the

made

(p. 534.)

The foreign

discretion of the Court, enforce

may, at the
by action claims in respect of

curator of a lunatic

movable property of the lunatic in England.
(2)

may,

The foreign

curator of a lunatic resident out of

at the discretion of the

Judge

to himself of stock standing in the

England

in Lunacy, secure the transfer

name of

or vested in the lunatic,

(p. 535.)

CHAPTER

XXII.

NATURE OF PROPERTY.
Rule 149.— The law
{lex situs) determines

of a country where a thing

is

situate

whether

(1) the thing itself, or
(2)

any

right, obligation, or

document connected with the

thing,
is

to be considered

an immovable or a movable,
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CHAPTER

XCl

XXIII.

IMMOVABLES.
Rule

150.

—All

rights over, or in relation to, an

immovable

(land)

are (subject to the exceptions hereinafter mentioned)
governed by the law of the country where the immovable is

situate (lex situs),

Exception
is

— The

(p. 542.)

a contract with regard to an immovable
governed by the proper law of the contract (?).
1

.

effect of

The proper law
necessarily, the

of such contract is, in general, but not
law of the country where the immovable is

situate {lex situs),

(p. 553.)

—Where there

Exception 2.

is

a marriage contract, or settlement,

the terms of the contract or settlement govern the mutual
rights of husband and wife in respect of all English
ables (land) within its terms,

immov-

which are then possessed or are

afterwards acquired.

The marriage

contract, or settlement, will be construed with

reference to the proper law of the contract,
of reason to the contrary,

by the law

i.e.,

in the absence

of the husband's actual

[or intended (?)] domicil at the time of the marriage.

The husband's
of the marriage

domicil."
Exception. 3.

actual [or intended (?)] domicil at the time
is hereinafter termed the " matrimonial

(p. 553.)

—Under Exceptions 1 and 2 to Rule 195

[i.e.,

under

the Wills Act, 1861, sects. 1 and 2], a will made by a British
subject may, as regards such immovables in the United

Kingdom

as

form part

of his personal estate (chattels real),

be valid as to form, though not
formalities required

by the

made

lex situs,

—An

in accordance with the
(p. 556.)

assignment of a bankrupt's property to the
representative of his creditors under the English, or the Irish,

Exception

4.

or the Scottish Bankruptcy Acts, or the Indian Insolvency

Act,

is

an assignment of the bankrupt's immovables wherever

situate,

(p. 557.)

—The limitation

to an action or other proceeding in
England with regard to a foreign immovable is (probably)
governed by the lex fori. (p. 557.)

Exception

5.
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CHAPTEE

XXIV.

MOVABLES.
Capacity..

EuLE 151

.

—A

person's capacity to assign a movable, or

by the law

governed

interest therein, is

any

of his domicil {lex

domicilii) at the time of the assignment (?).

This Eule must be read subject to the
153.

effect of

Eules 152 and

(p. 560.)

Assignment of Movables in Accordance with Lex Situs.

Eule

152.

—An assignment of a movable which can be touched

(goods), giving a good title thereto according to the law of the

country where the movable

Eule

153.

touched,

i.e.,

—An

is situate at

the time of the assignment

(p. 561.)

(lex situs), is valid,

assignment of a movable which cannot be

of a debt, giving a

good

the lex situs of the debt (in so far as

title thereto

according to

by analogy' a

situs can be

attributed to a debt), is valid.

Provided that
determined by the
law ^governing the contract between him and the

(1) the liabilities of the debtor are to be

creditor;
(2) the right to recover the debt

procedure, governed

Eule
and

to

,154.

—Subject

by

is,

as regards all matters of

the lex fori.

(p. 565.)

to the exception hereinafter mentioned,

Eules 152 and 153, the assignment of a movable, wherever
with the law of the owner's domicil, is valid.

situate, in accordance
(p. 568.)

Exception.— When the law of the country where a movable is
situate (lex situs) prescribes a special form of transfer, an
assignment according to the law of the owner's domicil (lex
domicilii) is, if the special form be not followed, invalid.
(p. 570.)
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CHAPTER

XClll

XXV.

CONTRACTS— GENERAL RULES.
PRELIMINARY.

[A]

Rule
tract "

155.

—In

intended, or

may

term "proper law of a con-

this Digest, the

means the law,

by which

or laws,

presumed

fairly be

to

the parties to a contract

have intended, the contract

to be governed; or (in other words) the law, or laws, to

parties intended, or

may

which the

fairly be presumed to have intended,

submit themselves, (p. 572.)
Rule 156. ^Where any Act of Parliament intended
extra-territorial operation makes any contract

—

to

to.

have

(1) valid, or

(2) invalid,

the validity or invalidity, as the case

may

such contract

be, of

must be determined in accordance with such Act of Parliament,,
independently of the law of any foreign country whatever,
(p. 573.)

Rule
its

157.

—A

enforcement

contract otherwise valid canijot be enforced

is

opposed

to

any English

if'

rule of procedure,

(p. 575.)
{B)

VALIDITY OF CONTRACT.
Capacity.

(j)

Rule

158.

—Subject

to the exceptions hereinafter mentioned, a

person's capacity to enter into a contract
his domicil

{lex domicilii)

is

governed by the law of

at the time of the

making

of the

contract.
(1) L£

(2) If

he has such capacity by that law, the contract is, in so
far as its validity depends upon his capacity, valid.

he has not such capacity by that law, the contract
invalid,

Exception

1

is

(p. 577.)

—A person's capacity

mercantile contract

is

to

bind himself by an ordinary

(probably) governed

country where the contract

is

made

by

the law of the

(lex loci contractus).

(p. 580.)

Exception 2.

—A

immovable

person's capacity to contract in respect of an

(land)

is

governed by the lex
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(ii)

Rule

159.

— Subject

Form.

the formal validity of a contract

country
(1)

vi^here the contract is

Any

contract

mentioned,

to the exceptions hereinafter

is

is

made

governed by

the law of the

{lex loci contractus)

formally valid which

is

made

in accord-

ance with any form recognized as valid by the law of
the country ^ybere the contract

is

made (which form

is,

in this Digest, called the local form)
(2)

No

contract

is

valid

the local form.

Exception

1

.

which

not

is

form in

may

respect of a

movable situate in

anothier

possibly be invalid if it does not comply with

the special formalities (if any) required

country where the movable

making

(p. 585.)

situs (?).

—A contract made in one country in accordance with

the local

country

in accordance with

—The formal validity of a contract with regard to an

immovable depends upon the lex
Exception 2.

made

(p. 583.)

is

by the law

of the

situate at the time of the

of the contract {lex situs),

(p. 586.)

—

Exception 3. Possibly a contract made in one country, but intended to operate wholly in, and to be subject to the law
of, another country, may be valid, even though not made in
it be made in accordance
with the form required, or allowed, by the law of the country
where the contract is to operate, and subject to the law

accordance with the local form, if

whereof
Exception

4.

it is

made

as valid, though

(p. 586.)
bill of

exchange

may

be treated

does not comply with the requirements,

it

as to form, of the

made.

(?).

—In certain cases a

law of the country where the contract

is

(p. 588.)

*

{Hi) Essential Validity.

—

Rule 160. The essential validity of a contract is (subject to
the 'exceptions hereinafter mentioned) governed indirectly by the
proper law of the contract, (p. 588.)
Exception
is

1

.—A contract

invalid if

it,

(whether lawful by

its pro{)er

law or not)

or the enforcement thereof, is opposed to

English interests of State, or to the policy of English law, or
moral rules upheld by English law. (p. 593.)

to the
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Exception 2
is

.

—A contract (whether lawful by

its

proper law or not)

making thereof is unlawful by the law of the
made (lex loci contractus) (?). (p. 595.)
contract (whether lawful by its proper law or not)

invalid if the

country where

Exception 3
is,

XCV

.

—A

it is

in general, invalid in so far as

performance of

(1) the

it is

unlawful by the law of the

country where the contract

is to

be performed (lex loci

solutionis); or
(2) the contract

forms part of a transaction which

unlawful by the law of the country where the
action

is to

is

trans-'

take place.

This exception {semble) does not apply to any contract

made

in violation, or with a view to the violation, of the

revenue laws of any foreign country not forming part of the
British dominions,

<C)

(p. 597.)

THE INTERPRETATION AND OBLIGATION OF CONTRACT.

Rule

161.

—The interpretation of a contract and the rights and

obligations under

it

of the parties thereto are to be determined in

accordance with the proper law of the contract,

(p. 602.)

Sub-Rules for determining the Proper Law of a Contract in
Accordance with the Intention of the Parties.

—

StJB-EuLE 1
When the intention of the parties to a contract,
as to the law governing the contract, is expressed in words, this
expressed intention determines the proper law of the contract and,
in general, overrides every presumption, (p. 606.)
.

Sub-Rule
with regard

2.

—When the intention of the parties

to the

law governing the

to a contract,

contract, is not expressed in

is to be inferred from the terms and nature
and from the general circumstances of the case, and
such inferred intention determines the proper law of the contract,

words, their intention
of the contract,

(p. 607.)

Sub-Rule

3.

—In the absence of countervailing considerations,

the following presumptions as to the proper law of a contract have
effect:

First Presumption.
tract is

—Pri/md

presumed

the contract

is

facie, the

to be the

made

proper law of the con-

law of the country where

{lex loci contractus);

this pre-

sumption appHes with special force when the contract
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performed wholly in the country where it is
made, or may be performed anywhere, but it may
apply to a contract partly or even wholly to be perto be

is

formed in another country.
Second Presumption.
country, and

—When
to

is

the contract is

made in

one

be performed either wholly or

partly in another, then the proper law of the contract,
especially as to the

presumed to
performance

mode

may

of performance,

be

be the law of the country where the
to take place

is

(lex

loci

solutionis).

(p. 609.)

{D)

Rule

162.

DISCHARGE OF A OONTBAOT.

—The validity of the discharge of a contract (other-

wise than by bankruptcy) depends upon the proper law of the
contract (?).
(1)

A

discharge in accordance with the proper law of the
contract

(2)

is valid.

A discharge not in
contract

is

accordance with the proper law of the

not valid (?).

CHAPTER

p. 615.)

XXVI.

PARTICULAR CONTRACTS.
(.4)

Rule

CONTRACTS WITH REGARD TO IMMOVABLES.

163.

—The

with regard to an immovgoverned by the proper law of the contract (?).
The proper law of such contract is, in general, though not

able

effect of a contract

is

necessarily, the
{lex situs),

(B)

law of the country where the immovable

is situate

(p. 618.)

CONTRACTS WITH REGARD TO MOVABLES.

—

is

Rule 164. The effect of^a contract with regard to a movable
governed by the proper law of the contract, (p. 620.)
(C)

CONTRACT OF AFFREIGHTMENT.

Rule 165.— The term "law

of the flag "

country whereof a ship carries the flag.
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When the flag carried by a ship is that of a State including
more than one country, the law of the flag means {semble) the law
of the country where the ship is registered,
(p. 621.)
Rule
effect

166.

—Subject to the exception hereinafter mentioned, the

and incidents of a contract of affreightment

with a shipowner to hire his ship, or part of

(i.e.,

it, ffer

a contract

the carriage of

goods) are governed by the law of the flag.

Provided that the contract will not be governed by the law of
the flag

from the terms

if,

from the
was made, the inference can be
did not intend the law of the flag to apply,
or objects of the contract, or

circumstances under which

drawn that the

parties

it

(p. 622.)

Exception.

—The

mode

of performing particular acts under

a

contract of affreightment {e.g., the loading or unloading or

delivery of goods)

where such

SuB-EuLE.

may

be governed by the law of the country

acts take place,

(p. 625.)

—The authority of the master of a ship to deal with
and the manner
by the law of the flag.

the cargo during the voyage,

execute

(D)

it,

are governed

in

which he should
625 .)

(p.

CONTRACT FOR THROVOH CARRIAGE OF PERSON
OR ooons.

Rule

167.

or goods

—The

effect of

from a place

in one country to a place in another

made;

particular country,

such country,

may

Rule

168.

—As

sacriflce,

as

but, as to transactions taking place in a

in certain casesbe governed

by the law

of

(p. 626.)

(E)

by a

is,

presumably governed by the law of the

to its general incidents,

place where it is

a contract for the carriage of person

AVERAGE ADJUSTMENT.

amongst the

several

owners of property saved
is governed by the

the liability to general average

law of the place (called hereinafter the place of adjustment) at
which the common voyage terminates (that is to say),
(1) when the voyage is completed in due course, by the law
of the port of destination; or
(2)

when

the voyage

is

not so completed, by the law of the

place where the voyage
ship and cargo part

Rule

169.

—An underwriter
Digitized

is
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company,
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(p. 629.)

bound by an average adjustment
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duly taken according to the law of the place of adjustment, in
(p. 630.)
the absence of special agreement to the contrary,

—

Rule 170. An English insurer of goods shipped by an English
merchant on board a foreign ship is not affected by the law of the
(p. 631.)

flag.

(F)

PROVISIONS OF BILLS OF EXCHANGE AGT,
CONFLICT OF LAWS.

AS TO

1882,

Bill of Exchange.^

Rule 171.—[Bills
s.

4.]

— In this Act,

[I]

Exchange Act, 1882,

of

2 (part) and

s.

unless the context otherwise requires:

means

"Acceptance"

an

—

completed

acceptance

by

delivery or notification.
[2]

" Bearer "

means the person in possession

note which
[3]

is

"Bill" means

of a bill or

payable to bearer.
bill

of

and "note" means

exchange,

promissory note.
{4]

[5]

"Delivery" means transfer of possession, actual
structive, from one person to another.
"Holder" means the payee or indorsee of a bill

who

in possession of

is

it,

or con-

or note

or the bearer thereof.

[6]

"Indorsement" means an indorsement completed by

[7]

delivery.
" Issue " means the first delivery of a biU or note, complete

in form, to a person
[8]

"

who

takes

it

as a holder.

Person " includes a body of persons, whether incorporated or not.

"Value" means valuable consideration.
[10] "Written" includes printed, and "writing"
[9]

includes

print
[II] (1)

An

inland

bill is a bill

which

is or

on the face of

it

purports to be
(a)

both drawn and payable within the British

Islands, or
(b) drawn within the British Islands upon some
person resident therein.

Any

other bill

For the purposes

is

a foreign bill.

of this Act, " British Islands "

mean any

part

'
Kules 171—175 are taken verbatim, -with the exoeptioa of words or figures in
squire brackets, from the Bills of Exchange Act, 1882.
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•of

of

tho United

Kingdom

Man, Guernsey,
any

-adjacent to

XCIX
and Ireland, the islands

of Great Britain

Jersey, Alderney, and Sark, and the islands

them being part

of

of the dominions of

Her

on the face of the

bill,

Majesty.
(2) Unless the contrary appear

may treat it as an inland bill (p 632
Exchange Act, 1882, s. 72. J—Where

the holder

EuLE 172.—[Bills

of

bin drawn in one country

.

is

.

.

a

negotiated, accepted, or payable in

another, the rights, duties, and liabilities of the parties thereto are
'determined as follows:
(1)

The

validity of a bill as regards requisites in

determined by the law of the place of

issue,

form is
and the

validity, as regards requisites in form, of the super-

vening contracts, such as acceptance, or indorsement,
or acceptance supra protest, is determined

by the law of

the place where such contract was made.

Provided that
(a)

Where
is

a bill

is

issued out of the United

not invalid by reason only that

it is

Kingdom,

it

not stamped in

accordance with the law of the place of issue;
(b)

Where

a

issued out of the United

bill,

Kingdom, con-

forms, as regards requisites in form, to the law of the

United Kingdom, it may, for the purpose of enforcing
payment thereof, be treated as valid as between all

who

persons

the United

negotiate, hold, or

Kingdom,

become parties

to it in

(p. 635.)

(2) Subject to the provisions of this Act, the interpretation of

the drawing, indorsement, acceptance, or acceptance

supra protest of a

bill is

determined by the law of the

place where such contract

Provided that where an inland
country

[i.e.,

bill is

country

a

made.

is

not

indorsed in a foreign

forming part of the

British Islands], the indorsement shall, as regards the

payer, be interpreted according to the law

United Kingdom,
(3)

The

of

the

(p. 639.)

duties of the holder with respect to presentment for

acceptance or payment, and the necessity 'for or

suffi-

ciency of a protest or notice of dishonour, or otherwise, are determined

the act

is

done or the

by the law
bill is

^2
Digitized
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(4)

Where a bill is drawn out of, but payable in, the United
Kingdom, and the sum payable is not expressed in the
currency of the United Kingdom, the amount shall, in
the absence of some express stipulation, be calculated

according to the rate of exchange for sight drafts at
the place of
'

(5)

payment on the day the

Where

a bill

is

drawn

to the

law of the place where

EuLE 173.—[Bills

of

and

in one country

another, the due date thereof

bill is

bill is payable.

(p. 643.)

is

is

payable in

determined according

it is

payable,

Exchange Act, 1882,

s,

(p. 643.)

57.]—Where a

dishonoured, the measure of damages, which shall be deemed

to be liquidated damages, shall be as follows:
(1

)

The holder may

recover from any party liable on the bill,.
and the drawer who has been compelled to pay the bill
may recover from the acceptor, and an indorser who
has been compelled to pay the bill may recover from
the acceptor, or from the drawer, or from a prior
indorser,
(a)

The amount

(b)

Interest thereon

of the bill:

from the time of presentment
payment if the bill is payable on demand,
and from the maturity of the bill in any
for

other case:
(c)

The expenses
necessary,

of noting, or,

when

protest

is-

and the protest has been extended,

the expenses of protest.
(2) In the case of a

bill

which has been dishonoured abroad,

in lieu of the above damages, the holder

from the drawer or an

may

recover-

and the drawer or an
indorser who has been compelled to pay the bill may
recover from any party liable to him, the amount of
indorser,

the re-exchange, with interest thereon until the time
of payment.
(3)

Where by

this Act interest may be recovered as damages,
such interest may, if justice require it, be withheld
wholly or in part; and where a bill is expressed to be
payable with interest at a given rate, interest as

damages may or may not be given
interest proper,

Digitized
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Promissory Note.

Rule 174.—[Bills
missory note

is

Exchange Act, 1882,

A

83 (1).J—
proan unconditional promise in writing made by one
of

s.

person to another, signed by the maker, engaging to pay, on

demand

or at a fixed or determinable future time, a

sum

certain

in money, to, or to the order of, a specified person, or to bearer,
(p. 646.)

RuLi:

175.—[Bills

of

Exchange Act, 1882,

s.

(1) Subject to the provisions in this part [i.e.,

Bills of

89.J—
Part IV. of the

Exchange Act, 1882], and except
Act

section provided, the provisions of this
bills

as

by

this

relating to

of exchange apply, with the necessary modifica-

promissory notes.
In
applying
tbose provisions, the maker of a note shall
(2)
be deemed to correspond with the acceptor of a bill,
tions, to

and tbe

first

indorser of a note shall be deemed to

correspond witb the drawer of an accepted

bill

payable

to drawer's order.
(3)

Tbe following

provisions as to bills do not apply to notes;

namely, provisions relating

to

Presentment for acceptance;
(b) Acceptance;
(c) Acceptance supra protest;
(a)

(d) Bills in a set.
(4)

Where

a foreign note

unnecessary,

is

dishonoured, protest thereof

is

(p. 647.)

NEGOTIABLE INSTRUMENTS GENERALLY.

(G)

Etjle 176

.

—Any instrument for securing the payment of money,

e.g.,& bill of excbange, or a government bond, whether foreign or
English,

may

be made a negotiable instrument, either

(1) by custom of tbe mercantile world in England, which
custom may, if well established, be of recent origin; or
(2) by Act of Parliament.
A "negotiable instrument" means an instrument for securing
the payment of money which has the following characteristics:
(a) The property in the instrument, and all the rights under
it, pass to a bond fide holder f dr value by mere delivery

—

to

(b)

him.

In the hands of such holder, tbe property in and the
rights under such instrument are not affected by

Digitized
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defects in the title of or defences available against the-

claims of any prior transferor or holder,

EuLE

—No

177.

(p. 648.)

instrument, whether English or foreign,

negotiable instrument in England, unless

it is

made

is

a

by

so either

custom of the mercantile world in England, or by Act of Parliament,

(p. 649.)

{H)

RuLK 178

.

INTMREST.

—The liability to pay

and the rate of interest
determined by the proper

interest,

payable in respect of a debt or loan,

is

law of the contract under which the debt
made. (p. 654.)

(i)

is

incurred or the loan

is

CONTRACTS THROUGH AGENTS.
Contract of Agency.

Rule

179.

—An agent's

authority, as between himself and

his-

by the law with reference to which the
agency is constituted, which is in general the law of the country,
where the relation of principal and agent is created, (p. 656.)
principa], is governed

Relation of Principal and Third Party.

B.ULE 180.

—When

a principal

in

one

country contracts in

another country through an agent, the rights and liabilities of the
principal as regards third parties are, in general, governed

law of such other country,

made
(J)

(lex loci contractus),

i.e.,

by

the

the country where the contract

is-

(p. 656.)

DAMAGES FOB BREACH OF CONTRACT AS AFFECTED BY
RATE OF EXCHANGE.
Rule 181

.

—When upon the breach of a contract the person ia

default becomes liable for the

payment of a sum of money in a
foreign currency, the damages for the purpose of an English
judgment must be assessed at the date of the deflult, and the sum
payable must be converted into English currency at the rate of

exchange current at that date.
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XXVII.

MAKRIAGE.
(A)

Rule

182.

maxriage

VALIDITY OF MARRIAGE.

—Subject

is valid

to the exceptions hereinafter

mentioned, a

when

(1) each of the parties has, according to the law of his or her

marry the

respective domicil, the capacity to

(2)

and
any one of the following conditions
celebration
(i)

is

if the

complied with (that

marriage

as to the
is

other,

form of

to say)

celebrated in accordance with

is

the local form; or
(ii)

if the parties

enjoy the privilege of exterri-

and the marriage is celebrated in
accordance with any form recognized as valid
by the law of the State to which they
toriality,

belong; or
(iii)

if

the

marriage [being between British sub-

jects (?)] is celebrated in accordance

with the

common law

in

a country where the use of the local form

is

requirements of the English
impossible;
(iv) if the

marriage

or
is

celebrated in accordance with

the provisions of, and the form required by,
the Foreign

Marriage Act, 1892,

within the lines of a British

Army

s.

22,

serving

abroad; or
(v) if the marriage, being

whom

between parties, one of

at least is a British subject, is cele-

United Kingdom in
of, and the
form required by, the Foreign Marriage Act,
1892, by or before a marriage officer (such,
brated

outside

the

accordance with the provisions

for example,

as

a

British

British consul) within the

ambassador or
of, and

meaning

duly authorized to be a marriage
under, the said Act.
(p. 661.)

Exception

1.

—A

marriage

Digitized
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being a descendant of George II., marries in contravention of
the Eoyal Marriage Act (12 Geo. III. c. 11).
(p. 675.)

—A

Exception 2.
parties

is,

marriage

possibly, not valid if either of the

is,

according to the law of the country where the

marriage is celebrated, under an incapacity to marry the other,
(p. 677.)

—

EuLE

183. Subject to the exceptions hereinafter mentioned, no
marriage is valid which does not comply, as to both (1) the capacity
of the parties, and (2) the form of the marriage, with Rule 182.
(p. 678.)

Exception

—The validity of a marriage celebrated in

1.

between persons of

whom

other a foreign, domicil

England

the one has an English, and the

is

not affected by any incapacity

which, though existing under the law of such foreign domicil,
does not exist under the. law of England,

Exception 2

.

(p. 683.)

—A marriage celebrated in England

is

not invalid on

account of any incapacity which, though imposed by the law
of the domicil of both or pf either of the parties, is of a kind
to

which our Courts refuse recognition, (p. 684.)
Any marriage is valid which is made valid by Act

Exception 3

.

—

of Parliament,

{B)

(p. 685.)

AS8I0NMENT OF MOVABLEU IN CONSEQUENCE OF
MARRIAGE.

EuLE

184.

—Where there

is

a marriage contract or settlement,

the terms of the contract or settlem^t govern the rightls of

husband and wife in respect of

all

movables within

are then acquired or are afterwards acquired,

its

terms which

(p. 685.)

—

SxJB-EuLE 1. The marriage contract or settlement will be
construed with reference to the proper law of the contract, i.e., in
the absence of reason to the contrary, with reference to the law of
the matrimonial domicil.
(p. 687.)

—

SuB-EuLE 2. The parties may make it part of the contract or
settlement that their rights shall be subject to some other law than
the law of the matrimonial domicil, in which case their rights will
be determined with reference to such other law. (p. 688.)

SuB-EuLE 3.— The law
general, decide whether

of the matrimonial domicil will, in

any particular movable

{e.g., any future
acquisition) is included within the terms of the marriage contract
or settlement,
(p. 689.)
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4.

—The

marriage
change
of
by a subsequent

construction

or

effect

oontract or settlement is not varied

domicil.

Rule

CV
the

of

(p. 689.)

185.

—Where there

is

no marriage contract or settlement,

and where no subsequent change

of domicil on the part of the

parties to the marriage has taken place, the rights of

husband and

wife to each other's movables, whether possessed at the time of the

marriage or acquired afterwards, are governed by the law of the

matrimonial domicil, without reference to the law of the country
where the marriage is celebrated, or where the wife is domiciled
before marriage,

Rule

186.

and where

(p. 690.)

—Where there

there

is

husband and wife

is

no marriage contract or settlement,

a subsequent change of domicil, the rights of

to each other's movables,

respect of succession, are governed

both inter vivos and in

by the law

of the

new

domicil.

(p. 691.)

CHAPTER XXVin.
TORTS.
Rule

187.

—Whether an act done in a foreign country

wrong
England) depends upon

not a tort

(i.e.,

188.

—An

act

(p. 694.)

done in a foreign country

actionable as such in England, if it

is

is

a

tort,

the foreign country where

it

England, would be a
189.

tort.

is

an act which,

(2) is

an act which,

it

if

English

done in

is

not a

tort,

or

it

(1) is innocent, i.e., justifiable, according to the

country where

if

(p. 694.)

—An act done in a foreign country
either—

actionable as such, in England, if

law of

was done, and

(2) wrongful, i.e., actionable as a tort, according to

law, or, in other words,

and

both

(1) wrongful, i.e., not justifiable, according to the

Rule

or is

for

country where the act is
law of England (lex fori),

Rule

is

which an action can be brought in
the combined effect of the law of the
done (lex loci delicti commissi) and of the

a

law of the

was done, or

done in England, would not be action-

able as a tort.
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Sdb-Eule.—An

done in a foreign country which, though
of that country at the moment when it
law
wrongful under the
was done, has since that time been the subject of an Act of Indemnity passed by the legislature of such country, is not a tort.
act

(p. 704.)

•

CHAPTEE

:

XXIX.

ADMINISTRATION IN BANKEUPTCY.
EuLE

190.

—The administration in bankruptcy of the property

which has passed to the trustee is governed by the
law of the country where the bankruptcy proceedings take place
of a bankrupt

(p. 706.)

(lex fori),

CHAPTEE XXX.
ADMINISTEATION AND DISTEIBUTION OF
DECEASED'S MOVABLES.
(A)

EuLE
is

191

.

ADMINISTRATION.

—The administration of a deceased person's movables-

governed wholly by the law of the country where the adminis-

trator acts,

them,

i.e.,

and from which he derives his authority to collect
in effect, by the law of the country where the adminis-

tration takes place (lex fori)

Such administration

is

not affected by the domicil of

the^

deceased.

In

this

Eule, the term^ "administration" does not include

distribution,

(p. 709.)

[B]

Etjle 192.

DISTRIBUTION.

—The distribution of the distributable residue of th&

movables of the deceased
the deceased's

domicU

is

(in general) governed

by

the law of

(Jex domicilii) at the time of his death.

(p. 712.)
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CHAPTER

XXXI.

SUCCESSION TO MOVABLES.
(A)

Rule

193.

—The

INTESTATE SUCCESSION.

suooession to the movables of an intestate is

governed by the law of his domicil at the time of his .death,
without any reference to the law of the country where
(1}

he was born, or

(2)

he died, or

(3)

he had his domicil of origin, or

(4")

the movables are, in fact, situate at the time of his death,
(p. 716.)

{£)

TESTAMENTARY SUCCESSION.
(i)

Rule

194.

Validity of Will.

—Any will of movables which

is

valid according to

the law of the testator's domicil at the time of his death is valid,
(p. 719.)

(m) Invalidity of Will.

Rule 195

.

—Any will of movables which

is

invalid according to

the law of the testator's domicil at the time of his death on

account of
(1) the testamentary incapacity of the testator, or

formal invalidity of the will (i.e., the want of the
formalities required by such law), or

(2) the

(3) the material invalidity of the will (i.e.,

on account of

its

provisions being contrary to such law),
is

(subject to the exceptions hereinafter mentioned,

effect of

Rule 197)

Exception

1

.

invalid,

to the

—Every wiU and other testamentary instrument made

out of the United

may

and

(p. 721.)

Kingdom by

a British subject (whatever

be the domicil of such person at the time of making the

same, or at the time of his or her death)

shall, as

regards

personal estate, be held to be well executed for the purpose of

Digitized

by Microsoft®

TABLE OF RULES.

•CVlll

being admitted in England and Ireland to probate, and in
Scotland to confirmation, if the same be made according to the

forms required either
[l]

[2]

[3]

by the law of the place where the same was made, or
by the law of the place where such person was domiciled
when the same was made, or
by the laws then in force in that part [if any] of His
Majesty's dominions where he had his domicil of
(p. 725.)

origin,

Exception

2.

— Every

made within
(whatever

will

and

the United

may

testamentary instrument

other

Kingdom by any

British subject

be the domicil of such person at the time of

making the same,

or at the time of his or her death) shall, as

regards personal estate, be held to be well executed, and shall

be admitted in England and Ireland to probate, and

iji

Scotland to confirmation, if the same be executed according

to

the forms required

by the laws

that part of the United

for the time being in force in

Kingdom where

the same

is

made,

(p. 729.)

Sub-Rule.
-of

—The law of a deceased person's domicil at the time

his death, in general, determines whether, as to his movables,

he does or does not die intestate,

(m)

Rule
Tvill

196.

—Subject

(p.

730 .)

Interpretation of Will.
to the exception hereinafter mentioned, a

of movables is (in general) to be interpreted with reference to

the law of the testator's domicil at the time

when

the will

is

made.

(p. 731.)

Exception.

—Where a will

is

expressed in the technical terms of the

law of a country where the testator is not domiciled, the will
should be construed with reference to the law of that country,
(p. 732.)

(iv) Effect of

Change

of Testator's

Domicil after Execution

of Will.

—

Rule 197. [Subject to the possible exception hereinafter
mentioned] no will or other testamentary instrument [whether
executed by a British subject or by an alien] shall be held to be
xevoked or to have become invalid, nor shall the construction
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thereof be altered, by reason of

Exception.

any subsequent change of domicil

making the same.

of the person

—A

will

which

is

invaliditj' according to the

time of his death

CIX

(p. 732.)

invalid

on account of material

law of the

is invalid,

although

testator's domicil at the
it

may

have been valid

according to the law of the testator's domicil at the time of ita
execution,

(p. 739.)

(0)

EXERCISE OF POWER BY WILL.
(i)

Rule

198.

Capacity.

—A person may have capacity to exercise by

will a

power of appointment conferred by an English instrument,
although he does not possess testamentary capacity under the law
of his domicil.

The term "English instrument"

in

this

Rule, and in the

following Rules, means an instrument {e.g., a settlement or a will)

which creates a power of appointment and operates under English
law.

(p. 740.)

(ii)

Rule

199.

—A

Formal

Validity.

will of personal estate

made

in exercise of a

power of appointment by will conferred by an English instrument is entitled to be admitted to probate, and is, as far as form
is concerned, a good exercise of the power where the will
(1) complies

with any of the following conditions as to form

(that is to say)
(a)

where the will is executed in accordance with
the form required by the ordinary testamentary law of England, i.e. (if the will be
made after the end of 1837), by the Wills
Act, 1837; or

(b)

where the will is executed in accordance with
the form required by the law of the testator's
(donee's) domicil; or

(c)

where the will is executed in accordance with
any form which is valid under the Wills
Act, 1861, i.e., where the will is valid either
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ex

under

Exception

Eule 195,

or

(2) is executed in accordance
to execution,

1,

or

Exception

2,

to

under Rule 197, and

with the terms of the power as

(p. 744.)

—

Et;le200. Subject to the exception hereinafter mentioned, no
which does not satisfy the requirements of Rule 199 is a
valid exercise of a power of appointment by will created by an
will

English instrument,
Exception.

(p. 750.)

—A will executed in accordance with the form required

by the Wills Act, 1837, is, so far as regards the execution
and attestation thereof, a valid execution of a power of appointment by will, notwithstanding that it shall have been expressly
required, under the instrument creating the power, that a

made

will

in exercise of such power should be exercised with

some additional,

form of execution or solemnity,

or other,

(p. 752.)

{Hi) Interpretation.

Rule

201.

—A general bequest contained in a will of personal

estate is to be construed as

an exercise of a general power of

appointment.
This Rule appUes to such bequest in the following cases, that

is

to say:

Case

1

.—Where

the wiU is executed by a testator domiciled
England in accordance with the forms required
by the Wills Act, 1837, ss. 9 and 10, unless a contrary
intention appears by the will.
in

Case

2.—Where
ciled in

the will

executed by a testator not domi-

is

England in

form valid under the law of his
appears from the will that it was not
intended to apply to property over which the testator
has a power of appointment.
domicil, unless

Case

a

it

3.—Where

the will is executed by a testator not
domiciled in England in accordance with the forms
required by the Wills Act, 1837, ss. 9 and
10, unless
a contrary intention appears by the will.
(p. 754.)
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{iv)

Rule 202

.

CXI

Material Validity.

—The operation of the exercise by will of a power of

appointment, created either under an English or under a foreign
instrument, depends
(a) a special

(it

would seem) in the case of

power of appointment, on the law which governs

the operation of the instrument, and not on the law

which governs the operation of the

will;

power of appointment, on the law which governs
the operation of the will, and not on the law which

(b) a general

governs the operation of the instrument,

CHAPTER

(p. 758.)

XXXII.

PROCEDURE.
Rule

203.

—All matters

of procedure are governed wholly

by

the local or territorial law of the country to which a Court wherein

an

action is brought or other legal proceeding is taken belongs

{lex fori).

In this Digest, the term "procedure"
widest sense, and includes {inter alia)
(1) remedies

—

is

to be taken in its

and process;

(2) evidence;
(3) limitation of
(4)

an action or other proceeding;

set-off or counter-claim,
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INTRODUCTION.
The

purpose of this Introduction, which forms an integral part of

this

work,

is to

deal with three topics:

subject treated of in this Digest,

first,

the nature of the

and generally included under

the title of the conflict of laws or of private international law;

secondly, the proper

method for the treatment

of this subject;

and thirdly, the general principles underlying the rules or maxims

which

collectively

7.

Most

make up

this

branch of law.

NATURE OF THE SUBJECT

of the cases which occupy an English Court are in every

respect of a purely English character; the parties are Englishmen,

and the cause of action

arises

wholly in England, as where A, a

London tradesman, sues X, a citizen of London, for the price of
goods sold and delivered in London. When this is so, every act
done, or alleged to be done, by either of the parties clearly depends
for its legal character on the ordinary rules of English law.
Cases, however, frequently

come before our Courts which con-

some foreign element; the parties, one or both of them, may
be of foreign nationality, as where an Italian sues a Frenchman
for the price of goods sold and delivered at Liverpool; the cause
of action, or ground of defence, may depend upon transactions
taking place wholly or in part in a foreign country, as where A
sues X for an assault at Paris, or on a contract made in France
tain

X

pleads in his defence a disand broken in England, or where
charge under the French bankruptcy law; the transactions, lastly,
in question, though taking place wholly in England, may, in some

way, have reference to the law or customs of a foreign country;
this is so, for instance, when A wishes to enforce the trusts of a
1

D.
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marriage settlement executed in England, but which on the face
of

by implication, refers to French or Italian law.
Whenever a case containing any foreign element calls for
it,

or

sion, the

whom

judge before
an answer to, at

tacitly, find

it is

deci-

tried must, either expressly, or

two preliminary questions.
case before him one which any

least,

—

First Question. Is the
English Court has, according to the law of England, a right to
determine? (a).

The primary business

of English tribunals

is

to adjudicate on

England between Englishmen, or
between persons resident in England; or, briefly,

transactions taking place in

at

any

to

rate

There clearly may be matters taking
place in a foreign country, or between foreigners, with which no
English Court has, according to the law of England, any concern
whatever; thus no Division of the High Court, and a fortmi no

decide English disputes.

other English tribunal, will entertain an action for the recovery (6)
of land in any other country than England. When, therefore, a
case

coming before an English judge contains a foreign element,

he must tacitly or expressly determine whether it
he has a right to adjudicate. This first question

is

one on which

is

a question of

jurisdiction (forum).

—What

(assuming the question of jurisdiction to be answered aifirmatively) is the body of law with reference
to which the rights of the parties are according to the principles
of the law of England to be determined ? (c)

Second Question.

Is the judge, that
{e.g., the right of

A

is

to say, to

to obtain

apply to the matter in dispute

damages from

X for

an assault

at

Paris) the ordinary rules of English law applicable to like transactions taking place between Englishmen in England, or must he,
because of the " foreign element " in the case, apply to its decision

the rules of some foreign law, e.g., the provisions of French law as
to assaults?

This second question
to the choice of

law

is

an inquiry not as to jurisdiction, but as

(lex) (d).

(«) Seo chaps, iv. to xi., post.

(o)

Companhia de Mopambique v. British South Afrioa Co., [1893] A. C. 602.
See chaps, xix. to xxxii., post.

(J[)

The two foregoing questions always require an answer whenever a

(4)

case

any foreagn element. It is possible that the judge may be oalled upon
answer a third question, which, however, arises only where one of the parties

cont^iins

to

upon the decision of a foreign Court, or, in technioaJ
upon a foreign judgment. See chaps, xii; to xviii., post.
The question which then arises and forms the third possible preliminary

bases his claim, or defence,
language,,
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noted, must be answered by

any

judge, English or foreign, in accordance with definite principles,'
and, by an English judge, sitting in an English Court, in accord-

ance with principles or rules to be found in the law of England.

These rules make up that department of English law which deals
with the conflict of

-laws,

and may be provisionally described

as

principles of the law of England, governing the extra-territorial

operation of law or recognition of rights (e).

much part

This branch of

England as the Statute
of Frauds or the Statute of Distributions. The subject, however,
with which we are dealing is, partly from ambiguity of language,
and partly from other causes, involved in so much obscurity of its
©wn that we may well examine somewhat further into the nature
of our topic, and look at the matter from a somewhat different
point of view from the side whence we have hitherto regarded it.
The law of every country, as for example of England, consists
of all the principles, rules, or maxims enforced by the Courts of
English law

as

is

of the law of

that country under the authoritj^ of the State.
It

makes no

difference for our present purpose whether these

principles be ^\Titten or unwritten; whether they be expressed in

Acts of Parliament, or exist as customs; whether they are the
result of direct legislation, or are created

Any

rule or

maxim

whatsoever, which,

by

when

judicial decisions.

the proper occasion

England under the
authority of the State, is part of the law of England.
Thus the
rule that land descends to the heir, derived as it is from the
Common Law; the rule that personal property goes to the next of
kin, depending as it now does upon the Statute of Distributions;
be enforced by the Courts of

arises, will

the principle that a simple contract is not valid without a con-

sideration; or the doctrine, created as it is

by

judicial legislation,

that the validity of a marriage ceremony, wherever made, depends

Inquiry

may be

thus stated:

principles upheld

had a right
This again

Is

the case one with which, according to the

by English Courts, the foreign Court delivering the judgment

to deal?
is

a question of jurisdiction.

For the sake of simplicity it will be well for the moment to leave this third
and occasional inquiry as much as possible oat of sight, and to oonflne our
attention to the two questions which, whenever a case containing any foreign
element comes before an English judge, necessarily demand an answer.
(e) The expression " extra-territorial recognition of rights " as a description
oi the branch of law

known

Professor Holland.

See Holland, Jurisprudence (12th ed.), p. 424.

as private international

p. 15, post.,

1
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on the law of the country where the marriage is celebrated, are
each of them, however different in character and origin, rules
enforced by English Courts, and therefore each of them both laws

and part of the law of England.
The law of England, however, taken in its most extended and
most proper sense, may, in common with the law of every civilised
country, e.^f., of Italy or of France, be divided into two branches.
The first branch of the law of England may be described, if
not with absolute precision, yet with sufficient accuracy for our
present object, as the body of rules which regulate the rights of
the inhabitants of England and determine the legal effect of
transactions taking place between Englishmen within the limits
Indirectly, indeed, these rules may, under certain
of England.
circumstances, affect transactions taking place abroad; their du-ect

and immediate effect, however, is to regulate the actions of men
and women living in England. They may, therefore, for the sake
of distinction from the other branch or portion of English law,
be called the "territorial" or "local" law of England.
This
territorial law constitutes indeed so much the oldest and most
important part of English law that

it

has been constantly taken to

and treated as, the whole of the law of the land. Blackstone's
Commentaries, for example, though written with the avowed object
of describing the whole of the " law of England," contain no
mention of any rules which do not belong to the territorial or local
law. With this branch of the law, important though it be, the
writer on the conflict of laws has no direct concern.
The second branch of the law of England consists of rules which
do not directly determine the rights or liabiKties of particular
persons, but which determine the limits of the jurisdiction to be
exercised by the English Courts taken as a whole, and also the
choice of the body of law, whether the territorial law of England
or the law of any foreign country, by referenoe to which English
Courts are to determine the different matters brought before them
be,

for decision.

These rules about jurisdiction and about the choice of law, which
the second branch of the law of England, are directions
for the guidance of the judges.

make up

As

to

needed.

purely English transactions no such guidance can be
English Courts clearly have jurisdiction in respect of

matters taking place vsdthin this country, for to determine the legal
effect of such matters is the very object for which the Courts are
constituted.

The

legal character, again, of acts done in
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by Englishmen must obviously be determined by reference to the
territorial law of England, since the very object for which this law
is created is to regulate the actions of Englishmen in England.
The rules therefore in question, since they are inapplicable to
purelj' English transactions, must liave reference to cases which
They are, in fact,
contain, or may contain, some foreign element.
directions for the guidance of the judges when called upon to deal
with transactions which, either because of the foreign character
of one, or of both, of the parties, or because something material
to the case has

been done, or

is

intended to be done, in a foreign

country, or has been done with reference to some foreign law,

may, possibly at

least,

require for their fair determination, refer-

ence to the provisions of some foreign law.
convenience,

we

dismiss for the

the sake of

If, for

moment from our

attention all

questions of jurisdiction, this second branch of the law of

land

may

be described in the following terms.

It

Eng-

that part of

is

England which provides directions for the judges when
upon to adjudicate upon any question in which the rights of

the law of
called

foreigners, or the effect of acts done, or to be done, in a foreign

country, or with reference to a foreign law, require determination.

These directions determine whether a given class of cases {e.g.,
cases as to contracts

made

in foreign countries)

must be decided

wholly by reference to the territorial law of England, or either
wholly, or in part,
try, e.g.,

may

France.

by reference

law of some foreign coun-

to the

Since these directions for the choice of law

provide either that the territorial law of England shall, under

certain circumstances, govern acts taking place abroad, e.g., the

proper execution of a will

made

in France,

by a

testator domiciled

England, or that foreign law

shall,

under certain circumstances,

govern acts done in England,

e.g.,

the proper execution of a

in

will

made

in

England by a

testator domiciled in France, they

may, as has been already intimated, be described as "rules for
determining the extra-territorial operation of law," or better, " the
extra-territorial recognition of rights " (/),

with which

we

are concerned

as to jurisdiction

and

is, if

we

and the branch of law

include within

it

both rules

rules as to the choice of law, nothing else

than the subject generally treated of by English and American
writers under the title Conflict of

under the

title

Laws, and by Continental authors

of Private International

Law.

A mastery of this twofold division of the law of England
(/)

See Holland, Jurisprudence (12th ed.), p. 424.
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that matter of any civilised country) puts a student on liis guard
against an ambiguity of language which, unless clearly perceived,

introduces confusion into every discussion concerning the conflict
of laws.

The term "law

of a given country " {g), e.g., law of England,

an expression which, under different forms,
necessarily recurs again and again in every treatise on private
international law. It is further an expression which appears to be
or law of France,

is

and therefore not to dfemand any explanaMoni
is ambiguous.
For the
term "law of a given country " has, at least, two meanings. It
may mean, and this is its most proper sense, every rule enforced by
the Courts of that country. It may mean, on the other hand, and
this is a very usual sense, that part of the rules enforced by the
Courts of a given country which makes up the " local " or " terriTo express the same thing in a different
torial " law of a country.
form, the term " law of a country " may be used as either including

perfectly intelligible,

Yet, like

many

other current phrases, it

the rules for the choice of law, or as excluding such rules and

including only those rules or laws which, as they refer to trans-

among

actions taking place

the inhabitants of a country within the

limits thereof, are here called local or territorial law.

This ambiguity

may

be best understood by following out

its

application to the expression "law of England."
The term " law of England " may, on the one hand, mean every
rule or maxim enforced or recognised by the English Courts^
including the rules or directions followed by English judges as to
the limits of jurisdiction

and

as to the choice of law.

This

is

the

sense in which the expression is used in the absolutely true statement that " every case which comes before an English Court must

be decided in accordance with the law of England."

The term
law of England " may, on the other hand, mean, not the whole
of the law of England, but the local or territorial law of England
"

excluding the rules or directions followed by English judges as to
the limits of jurisdiction or as to the choice of law.

This

is

the

sense in which the expression is used in the also absolutely true
statements that " the validity of a will executed in England by a

Frenchman domiciled

in France is determined by English judges
not in accordance with the law of England but in accordance with
the law of France," or that " a will of freehold lands in England,

though executed by a foreigner abroad,
{g) See ohap.

i.,

post,

and App., Note
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executed in confoHoity with the law of England,"

i.e.,

with the

provisions of the Wills Act, 1837

Hence the

"while all oases which come for
an English Court must be decided in accordance
with the law of England, yet many such cases are, and must be,
decided in accordance, not with the law of England, but with the
law of a foreign country, e.g., France," though it sound paraassertion that

decision before

doxical, or self -contradictory, is strictly true.

The apparent con-

removed when we observe that in the two parts of
the foregoing statement the term law of England is used in two
different senses: in the earlier portion it means the whole law of
England, in the latter it means the territorial law of EnglandThis ambiguity is made plain to any one who weighs the meaning
of the well-known dictum of Lord StoweU with regard to the law
tradiction is

regulating the validity of a marriage celebrated in a foreign
country. The question, it is therein laid down, " being entertained

must be adjudicated according to the
But the
only principle applicable to such a case by the laws of England
is, that the validity of Miss Gordon's marriage rights must be
tried by reference to the law of the country, where, if they
exist at all, they had their origin.
Having furnished this
principle, the law of England withdraws altogether, and leaves
the legal question to the exclusive judgment of the law of
in

an English Court,

it

primaples of English law, applicable to such a case.

W-

Scotland"
Let it further be borne in mind that the ambiguity affecting
the term law of
Italy,

and the

England affects the term law of France, law of
and that with regard to statements where these

like,

terms are used, the reader should always carefully consider whether
the expression

is

intended to include or to exclude the rules

followed by the Courts of the given country, e.g., France, as to the
choice of law

(i)

The general character

of our subject being then understood, there

remain several subordinate points which deserve consideration.
First.

law

is

The branch

of law containing rules for the selection of

in England, as elsewhere, of later

growth than the

territorial

law of the land.
(A) Dalrymple v.

Dalrymple (1811), 2 Hagg. Const.

StoweU, then Sir William Scott.
858,

And

54, 58,

59, per

Lord

see Collier v. Rivax (1841), 2 Curt. 855,

judgment of Sir H. Jenner.

See 1 Williams, Executors (11th ed.), pp. 271, 272, for a good statement
of this ambiguity with reference to the expression " law of a deceased person's
{i)

domicil."
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The development

of rules about the conflict of laws implies both

the existence of different countries governed

condition of things which hardly existed

by

when

different

laws,—

the law of

Eome

—

was the law of the civilised world, and also the existence of peaceful and commercial intercourse between independent countries,
a condition of things which had no continuous existence during

—

the ages of mediseval barbarism.
It

was

not, therefore, until the

the state of society

now

development of something

existing in

like

modern Europe that questions

the conflict of laws powerfully arrested the attention of

about

lawyers.

It is a fact of great significance that the countries where

attention was

first

paid to this branch of law, and where

it

has

been studied with the greatest care, have been countries such as
Holland, Germany, Great Britain, or the United States, composed
of communities, which, though governed under different laws,

have been united by the force either of law or of sentiment into

something like one State or confederacy.
tion,

States of this descrip-

such for example as the United Netherlands, both felt sooner

than others the need for giving extra-territorial

and

also

found

this necessity;

less difiiculty

effect to local laws,

than did other countries in meeting

since the local laws

which the Courts applied were

not in strictness foreign laws, but, from one point of view, laws
prevailing in different parts of one State.

In

this matter the his-

tory of France supplies one of these instructive exceptions which

France was never a confederacy, but the provinces
monarchy were governed by different laws. Hence the

prove the rule.
of the
call for

determining the extra-provincial

effect of

judicial problems about the choice of law.

customs raised

It is also noteworthy

that few English decisions bearing on our subject are of earlier

date than the Union with Scotland.

than the accession of James

None

are

known

to us earlier

I.

Secondly.
The growth of rules for the choice of law is the
necessary result of the peaceful existence of independent nations

combined with the prevalence of commercial intercourse.
the

moment

From

that these conditions are realised, the judges of every

country are compelled by considerations of the most obvious convenience to exercise a choice of law, or, in other words, to apply
foreign laws.
That this is so may be seen from an examination of
the only courses which, when a case involving any foreign element
calls for decision, are,

even conceivably, open to the Courts of any
country forming part of the society of civilised nations.

The

necessity for choosing between the application of different
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laws might conceivably be avoided by rigid adherence to one of

two principles.

The Courts

of

any country,

e.g., of

England, might, on the one

hand, decline to give any decision on cases involving any foreign

which a foreigner was a party, or

-element, i.e., cases either to

which were connected with any transaction taking place wholly, or
in part, beyond the limits of England.
No need for a choice of law would then arise, for the Courts

would in

by

effect decline to

decide any question not clearly governed

the territorial law of England.

This course of action would,

however, exclude Englishmen no less than foreigners from recourse
to

a

For an Englishman who had entered into
Frenchman

English tribunals.

contract with a Scotsman at Edinburgh, or witK a

at Paris, would, if the principle suggested were rigidly carried
out, be unable to bring an action in the English Courts for a

breach of the contract. To which it may be added that, were the
«ame principle adopted by the Courts of other countries, neither
party to such a contract would have any remedy anywhere for its
breach.

The English Courts might, on the other hand, determine

to

decide every matter brought before them, whatever the cause of
action and wherever

it arose,

solely with reference to the local

law of England, and hence determine the

effect of things done
would do if the transactions had taken place between Englishmen in England.
Difficulties about the choice of law would, by the adoption of

in Scotland or in France, exactly as they

this principle, be undoubtedly removed, since
selection
-cases

at

would

be, that the territorial

be selected,

all.

Englishmen
judgment is

other words, that there

or, in

Gross injustice

\\'ould,

as to foreigners.

and

judgment

new

may

to create

it is

sole

rule of
all

must be no choice

however, inevitably result as well to

The

object of a legal decision or

to enforce existing rights, or give

the breach thereof,

the

law of England must in

compensation for

not the object of a legal decision or

rights, except in so far as such creation

be necessary for the enforcement or protection of rights

already in existence.

But

to determine the legal effect of acts

•done in Scotland or in France, e.g., of a contract

made between

Scotsmen in Edinburgh, solely with reference to the local law of
England, would be to confer upon one or other of the parties, or
perhaps upon both, new rights quite different from those acquired

under the agreement, or, in other words, to fail in the very object
which it is sought to attain by means of a judgment. That this
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becomes even more manifest if we plaoe before our minds a
case of which the foreign element consists in the fact that two
persons have intended in some transaction to regulate their eights
A and Z, Englishmen, living in
Jby reference to a foreign law.
is SQ

England, agree in London that certain property shall be settled,,
as far as English la^\^ allows, in accordance with- the rules of
French law. If in interpreting the settlement an English judgewere to decline to take any notice of the law of France, he would
clearly fail in carrying out the intention of the parties, or, in other

words, would fail in ensuring to either of

them

his rights under

the settlement.
If, therefore,

it is

impossible for the Courts of any country,,

without injustice and damage to natives, no less than to foreigners^
either to decline all jurisdiction in respect of foreign transactions,,
or to apply to such transactions no rules except those of the local
law,

a

noted.

consequence follows which has hardly been sufficiently
It is this: that the Courts of every civilised country are

constrained, not only

by

logical,

but by practical necessity, to

concern themselves with the choice of law, and must occasionally
give extra-territorial effect

now

to their

own

local law,

now

to the

law of some foreign State.
Is, or is not the enforcement of foreign law a matter

"comity"?
minds

is

of jurists.

has given rise are

of

an inquiry which has greatly exercised the
We can now see that the disputes to which it

This

little better

than examples of idle logomachj'.

If the assertion that the recognition or enforcement of foreign law

depends upon comity means only that the law of no country can
effect as law beyond the territory of the sovereign by whom
was imposed, unless by permission of the State where it is

have
it

allowed to operate, the statement expresses, though obscurely, a
real

and important

the recognition

or

fact.

If,

on the other hand, the assertion that

enforcement of foreign laws depends upon

is meant to imply that, to take a concrete case^ when
English judges apply French law, they do so out of courtesy to the

oomity

French Republic, then the term " comity " is used to cover a view
which, if really held by any serious thinker, affords a singular
specimen of confusion of thought produced by laxity of language.
The application of foreign law is not a matter of caprice or option;
it does not arise from the desire of the sovereign of England, or
of any other sovereign, to show courtesy to other States. It flows
from the impossibility of otherwise determining whole classes of
cases without gross inconvenience and injustice to litigants^
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were well too in

The

.

lirst

is

this

matter

that the Courts,,

England, never in strictness enforce foreign law; when

e.g., of

thisy are said to

do

so,

they enforce not foreign laws, but rights

aoquired under foreign laws.

The second observation is, that
and the remark .applies to

disputes about the effect of comity

—

other controversies about the conflict of laws

—have been confused

by niixing together the question what, on a given subject,
in other words, the law

rule, or,

is

the

which will be enforced by th©
what are the motives which

judges, Avith the different inquiry,

have led judges or legislators to adopt a particular rule as law.

Assume, for the sake of argument, the truth of the dootrina that
the enforcement of foreign laws depends upon comity.
This,
dogma throws no light whatever on the nature of the rules upheld

by English or other Courts as to the enforcement of foreign
To know, for example, that the Courts are influenced by
considerations of comity is no guide to any one who attempts to
answer the inquiry whether the tribunals of a given country
laws.

accept " domicil," as do English Courts, or " nationality," as
Italian Courts, as determining the law

of a

wtH

which

affects

do

the validity

of movables.

Thirdly.

Though

the rules as to extra-territorial effect of law

enforced by our Courts are part of the law of England,

it

should

be noted that the law of every other civilised country, e.g., of

France, of Italy, or of Germany, contains rules for the choice of
law, not indeed identical with, but very similar to, the rules for

same purpose to be found in the law of England.
That this should be so is natural. In any given case the laws

the

among
number

w"hich a choice

The

may

rationally be

made

are limited in

more of these laws is not a
matter of caprice, but depends upon more or less definite reasons
which are likel}' to influence all Courts and legislators.
The
grounds, for example, which induce the Courts of England to
(7c).

selection of one or

to five heads: (1) Lex personalis, or " the law of
which a person belongs," either (a) by domicil (lex domioilii) or
(b) by nationality (lex Ugeantits')
(2) lex actus, or " the law of the country
where a legal act takes place," of which the lex looi contractus, or the law of
the place where a contract is made, is a subdivision; (3) lex loci delicti, or " the
law of the country where a wrong Ls committed;" (4) lex loci solutionis, or
" the law of the country where a legal act (payment) is to be performed " and
(5) lex jon^, or " the law of the country to which a Court belongs in which an
action is brought, or other legal proceeding (e.g., administration in bankruptcy)
(ft)

They may be reduced

the country to

;

;

takes place."

Compare Holland, Juri-iprudenoe (12th
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djetermine the formal validity of a contract,

by the law of

the

made, are likely to weigh with the Courts of
France or of Germany. There exists, moreover, a palpable convenience in the adoption by different countries of the same prinplace where

it is

Hence the mere

ciple for the choice of law.

fact that a particular

rule for the selection of law has been followed by the French and
American Courts is a valid though not absolutely decisive reason

by English. Courts; and an apprebe derived from uniformity has
undoubtedly influenced both Courts and Legislatures, when called
upon to determine in a given class of cases what should be the
Thus has come into
rule as to the extra-territorial effect of law.
in favour of its being adopted

the advantages to

ciation of

body of rules which, though in different countries they
by virtue of the law of each particular country,
and though they are by no means everywhere identical, exhibit
wherever they exist marked features of similarity. This likeness
is increased by the fact that the object aimed at by the Courts of
existence a

exist as laws only

different countries, in the adoption of rules as to the extra-territorial effect of law,, is

This aim
rights.

is,

All, or nearly

by

are adopted

everywhere in substance one and the same.

in the main, to secure the extra-territorial effect of
all,

the rules as to the choice of law, which

different civilised

countries,

are provisions for

applying the principle that rights duly acquired under the law of
one country shall be recognised in every country. Thus, the law
of England and the law of France seek in this respect the same

which a man has attained
by marriage, by purchase, or otherwise, e.g., in Italy, shall be
enforceable and enjoyable by him in England or France, and,
conversely, that the rights which he has acquired in England may
be enforceable and enjoyable by him in Italy. This community
of the aim, pursued by the Courts and Legislatures of different
object, viz., the securing that the rights

countries, lies at the very foundation of our subject.

It is of itself

almost enough to explain the great similarity between the

rules as

law adopted by different countries.
The department of law, whereof we have been conBidering the nature, has been called by various names, none of
which are free from objection (I).
By many American writers, and notably by Story, it has been
designated as the " conflict of laws." The apparent appropriateto the choice of

Fourthly.

ness of the

name may be

best seen

from an example of the kind

—

(?) See Holland, Jurisprudence (12bh ed.), pp. 417
424, for an account of
the various names applied to rules for determining the choice of law.
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supposed

K

to arise.

By

cousins.

and W,

the law of Portugal

They come to
are legally incapable of intermarriage.
England and there marry each other in accordance with the formalities required by the English Marriage Acts.
Our Courts are
If
called upon to pronounce upon the validity of the marriage.
marriage
law
law
of
England
be
the
test
the
is
valid;
if
the
the

the}^

of Portugal be the test the marriage is invalid.

may

issue, it

be said,

is,

of Portugal is to prevail?

of law

which contains

The question

at

whether the law of England or the law

Here we have a

conflict,

and the branch

may

rules for determining it

be said to deal

with the conflict of laws, and be for brevity's sake called by that
title.

The
flict

"

defect, however, of the
is

fictitious

and never

name

is

really

that the supposed " con-

takes

English

If

place.

tribunals decide the matter in hand, with reference to the law of

Portugal,

they

take this course,

not because

vanquishes English law, but because
of

England

that,

it is

Portuguese law

a principle of the law

under certain circumstances, marriages between

Portuguese subjects shall depend for their validity on conformity

Any

with the law of Portugal.

such expression, moreover, as

"conflict," or "collision," of laws has the further radical defect

from view the circumstance that the question by
what country a given transaction shall be governed is

of concealing
the law of

often a matter too plain to admit of doubt.

No judge

probably

ever doubted that the validity of a contract for the purchase

and

goods between French subjects made at Paris, and

sale of

performed, or intended to be performed, in France, depends upon

French law.
defended on the ground
the rules of

The term

" conflict of laws " has been

of its applicability, not to

any

collision

between the laws themselves, but to a conflict in the mind of a
judge on the question which of two systems of law should govern
a given case.

This suggestion gives, however, a forced and new

It also amounts simply to a plea
that the term " conflict of laws " may be used as an inaccurate
equivalent for the far less objectionable phrase " choice of law."

sense to a received expression.

Modem
named our

English authors, and notably Mr. Westlake, have
subject Private International

Law

(m).

(m) For by far the best statement known to us of the view that private international law is in reality one division of international law, see Fillet's most
interesting Prinoipes

de Droit International Priv^, chaps,

argument deserves careful study.
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This expression

is

handy and manageable.

It brings into light

the great and increasing harmony between the rules as to the
application of foreign law which prevails in all civilised countries,

such as England, France, and Italy.
countries,

The

tribunals of different

already pointed out, follow similar principles in

as

-determining what

is

the law applicable to a given case, and aim at

the same result, namely, the recognition in every civilised country
rights acquired under the law of any other country.
Hence
an action brought to enforce a right acquired under the law of one
country {e.g., of France) will in general be decided in the same
<3f

manner
aay,

it

be maintained, whether, that

is to

be brought in the Courts of England or of Germany.

On

in whatever country

it

this fact is based the defence of the

Law.

The

may further

rules, it

name Private

International

be said, which the words designate

one another, and therefore belong to the sphere of " private," not of public, law; and these
affect the rights of individuals as against

rules, as

they constitute a body of principles

countries,

may

common

to all civilised

be rightly termed " international."

The term, however, is at bottom jnaccurate. The words private
international law " should mean, in aocordanoe with that use of
"the word 'international' which, besides being well established
" in ordinary language, is both scientifically convenient and
" etymologically correct, a private species of the body of rules
'

"which
"the

prevails between one nation

sort

is,

and another.'

Nothing

of

however, intended; and the unfortunate employment

"of

the phrase, as .indicating the principles which govern the
" choice of the system of private law applicable to a given class of
" facts, has led to endless misconception of the true nature of this
" department of legal science " {n)
Nor does the inaccuracy of
.

the term end here.

It

generically different

from each

confounds two classes of rules which
other.

are

The

principles of international law, properly so called, are truly " international " because

they prevail between or among nations; but they are not in the
proper (o) sense of the term " laws," for they are not commands
proceeding from any sovereign. On the other hand, the principles
of private international law are " laws " in the strictest sense of

that term, for they are

of a given State,

e.g.,

commands proceeding from

England

the sovereign

or Italy, in which they prevail; but

they are not " international," for they are laws which determine
(») Holland, Jurisprudence (12th ed.), pp. 422, 423.
from the point of view of Austinian jurisprudence, whioh, of course,
is not acjcepted generally outside England.
(o) I.e.,
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the private rights of ouo individual as against another, and these

may, or may

individuals

who

Authors, in short,

not, belong to one

and the same nation.

like Foelix divide. international law into

public international law and private international law, use the
words " international " and " law " in each of these expressions in a

Such ambiguity of language, unless

different sense.

fully acknow-

Nor is
much gained by such an amendment of terminology as is achieved
The expression "international
by a transposition of words.
slight
private law" (p) is no doubt a
improvement on " private
international law," as it points out that the rules which the name
But the name,
denotes belong to the domain of private law.

ledged,

must

improve

lead, as it has led, to confusion of thought.

as

it

you

will,

has the insuperable fault of giving to the

meaning

adjective "international" a

which

different

from the sense in

generally and correctly employed.

it is

Other names for our subject, such as "comity," the "local
" intermunicipal law," and the like, have not

limits of law,"

obtained sufficient currency to require elaborate criticism.

Their

vague for the designation of the
topic to which they are applied, or else they suggest notions which
Thus the term " comity," as already pointed out,
are inaccurate.
is open to the charge of implying that a judge, when he applies
foreign law to a particular case, does so as a matter of caprice or
favour, whilst the term " intermunicipal law " can be accurately
used only by giving to each half of the word " intermunicipal " a
fault is that either they are too

sense

which both

is

unusual and also demands elaborate explana-

A more accurate description of our topic is

(it is submitted)
" the extra-territorial effect of law," or better. Professor Holland's
phrase " the extra-territorial recognition of rights " (q). But such

tion.

expressions are
ealled
tied

upon

down

descriptions,

to deal

to

any

not names.

A

writer,

therefore,

with our topic will act wisely in refusing

set

form of words.

He

will,

when

to be

convenient,

use the admittedly inaccurate terms, conflict of laws, or private

But he will himself remember, and will
attempt to impress upon his readers, that these names are nothing
more than convenient marks by which to denote the rules maintained by the Courts of a given country, as to the selection of the
international

law.

system of law which
contain, or

(j?)

may

is to

contain,

be applied to the decision of oases that

some foreign element, and

also the rules

See Bar, Das Internationale Privat- und Strafrecht.

(?) Holland,- JurLsprudenoe (12th ed.), p. 424.
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maintained by the Courts of a given country, as to the limits of
the jurisdiction to be exercised by its own Courts as a whole or by
foreign Courts.

U.
The

METHOD OF TREATMENT.

subject of the conflict of laws has been treated according to

two different methods, which may, for the sake of distinction, be
termed respectively the " theoretical method " and the " positive

method."

method has bean adopted bj' a body of Confar the most distinguished is still
Savigny. These authors differ from each other on many points of
importance, but they display two common characteristics.

The

theoretical

tinental writers,

among whom by

StartingJ rom the facts that the rules of private international law

which prevail in one country, as for example in England, are to a
great extent the same as the rules maintained in other countries^
as for example in France or Germany, and that, under the influence
of modern civilisation, this similarity tends to increase, they consider private international law as constituting in some sense a
" common law," tacitly adopted by all civilised nations.
They of
course do not deny that whatever force this common law possesses
within England, or any other country, is derived from the authority
of the sovereign thereof.

Nor do they overlook

the fact that the

legislation or judicial decisions of different States deviate more or
less

from the

doctrine

is,

principles of the supposed

common

law.

Their

that such deviations ought to be avoided, that the

fundamental principles of private international law can be ascertained by study and reflection, and that the soundness of the rules
maintained, say in England, as to the extra-territorial recognition
of rights, can be tested by their conformity to, or deviation from,
such general principles.

Hence, the next characteristic of the upholders of the theoretical
method is agreement in the view, that the object of a writer on the
conflict of

laws

is to

discover the principles of this

Europe, and, starting from some one principle,
that

we must

common law

as,

of

for example,

" discover for every legal relation (case) that legal

territory to which, in its proper nature, it belongs or is subject (in
which it has its seat) " (r) or that " the local law should be always
;

applied by which vested rights are kept intact; "

(s'

or that " every

(r) Savigny, Guthrie's transl. (2nd ed.), p. 133.
(s)

Waehter,

ii.

pp.
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must be judged according to the local law of that
which it has come into existence " (J,), to show how
in accordance with the fundamental principle assumed by the
writer as the basis of his system, a consistent body of rules is, or
might be, adopted by all nations for the determination of the ques-

legal relation

territory within

What may

tions proper to private international law.

or demerit of the

others

is,

be

it

noted, not at present in question.

attention is the
at

be the inerit

fundamental principles laid down by Savigny and

aim proposed

whose head stands Savigny.

What

by the

to themselves

Their object

requires our

authors

class of

to construct a

is

which either actually do agree

logically consistent series of rules,

with the rules as to the choice of law upheld in different States, or
ought, consistently with sound theory, to prevail in every State.

Authors who pursue
the question

what

this

method pass almost imperceptibly from
inquiry what ought to be,

are, to the different

Neither Savigny, for

the principles of private international law.

example, nor Bar, professes to give to the readers of his treatise
a

mere enumeration or explanation of the principles, in reference
which are actually

to the extra-territorial recognition of rights,

upheld by the Courts of one, or of

all,

each author attempts to provide

is

which ought,

as

a matter of

consistency

guide the judges of every country

What

when

and expediency, to
upon to deal with

called

In this point of view Bar's criticism on Story

a conflict of laws.
is full

the States of Europe.

a statement of the principles

of instruction.

" It will often," he writes, " be difficult

"for a reader to say from Story's discussion of a subject that the
" decision must, on legal principle, be what he pronounces it to be
"

{doss aber die Entscheidung juristisch so

and none other

mrd ihm

" nicht anders ausf alien milsse,
" rung nicht Mar werden) " (u).

und

oft aus Story's Erorte-

The implied censure is just, if
show what ought, on general legal principles,
Whether this was
to be the rules governing the conflict of laws.
But, be this as it may. Bar's language
his object is questionable.
gives us an accurate conception of the aim pursued by himsielf
and other writers of the same school. They write with a view to
Story's

aim was

to

Compare Savigny, Guthrie's

(t) Scha£fner, a. 32.

transl.

(2nd ed.), pp. 146,

147.

(«)

Bar

(1st

Gennan

Gillespie's transl.

(2nd

really (1) to ascertain

ed.),

s.

19.

ed.), p. 47.

Ck>mpare Bar, Private International Law,

The

on what principles

a writer such

objeobs of
(if

any)

aa Pillet are

all civilised countries

might

adopt the same rules of private international law, and (2) to show that these
principles have to a considerable extent been more or less consciously followed

by the Courts and Legislatures of different

civilised countries.

2

D.
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show what ought of necessity

to be in

any given

case the rule of

private international law.

The advantages of the theoretical mode of treatment, when
employed by a man of genius, such as Savigny, are in danger of
being underrated by English lawyers, to whose whole conception
therefore a duty to bring
two
great merits of the
The
method are, first, that it keeps before the minds of students the
agreement between the different countries of Europe as to
the principles to be adopted for the choice of law, and next, that
it directs notice to the consideration which English lawyers are
apt to forget; that the choice of one system of law rather than of
another for the decision of a particular case is dictated by reasons
of logic, of convenience, or of justice, and is not a matter in any
way of mere fancy or precedent. Whether, for example, the legal
effect of a given transaction ought to be tested by the lex actus,

bottom opposed.
these merits into prominence.
of law

It

it is at

is

the lex domicilii, or the lex fori, is a matter admitting of discussion,

and which ought

to

be discussed on intelligible grounds of

principle

The

the a priori

of

defects

Englishmen.

method are unlikely

to

escape

It is not indeed, be it observed, fairly open to the

objection which often suggests itself to English

critics,

that

it

takes no account of laws as they actually exist.

The method

is

perfectly consistent with careful investigation into the rules as

laws which in fact prevail in given countries,

to the conflict of
e.g.,

France

Courts

The

United States, since the actual practice of

true charge against the theoretical

the writers

ought

or the

the

tests the correctness of theoretical speculation.

who adopt

to be law,

and

it

method is that it
law what they

to treat as being

to lay

down

leads

think

for the guidance of the Courts

of every country rules which are not recognised as law in any
"

country whatever.
Story, " have, with
collect principles

nations.

been at

But
all

The

jurists of Continental

uncommon

skill

Europe," writes

and acuteness, endeavoured

which ought to regulate

this subject

among

to
all

very questionable whether their success has
proportionate to their labour; and whether their
it is

principles, if universally adopted,

would be found

either con-

venient or desirable, or even just, under all circumstances" (x).

This remark exactly hits the weak point of a method which rests
on the assumption, common to most German jurists, but hardly
to be admitted by an English lawyer, that there exist certain
(x) Story, Conflict of
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whence can be deduced a system

of legal rules, the rightness of which will necessarily approve
itself to all

The

competent judges.

method

positive

among whom Story

is

is

followed by a whole body of authors,

the most celebrated.

These writers, though they do not always quite consistently,

own method, treat the rules of private international
law in the main as part of the municipal law of any given country,
adhere to their

England

e.g.,

or Italy, where they are enforced.

This school starts from the fact that the rules for determining
the conflict of laws are themselves " laws " in the strict sense of

that term,

and that they derive

their authority

from the support

of the sovereign in whose territory they are enforced.

Story,

and Foelix do not practically concern themselves with
any common law of Europe, but make it the object of their
labours to ascertain what is the law of a given country with
therefore,

regard to the extra-territorial operation of rights.

A

writer of

may with perfect consistency either limit his inquiries to
law of one country only, as for instance of England, or may

this class

the

extend his investigations to the ascertainment of the laws (with
reference of course to his special topic) of Italy, of France, or of
all

the countries

added,

is

making up the

civilised world.

This,

it

may

be

the course actually adopted by Foelix, who, though

writing with primary reference to the law of France, also states
briefly the rules,

with regard to the extra-territorial recognition

to be found in the law of other countries, such as
England or Germany. But, whatever be the limits imposed on the

of rights,

scope of their inquiries

by

who

writers

follow the positive method,

the object of their labours is always in character the same.

aim

is to

ascertain

what are the

rules contained in the

Their

law of a

given country with regard to a special topic, namely, the extraterritorial

recognition of rights.

Hence

it

follows that these

authors ought not, in so far as they act consistently

own method,

to

with their

attempt the deduction of the rules of private

from certain general and abstract principles, for
aim is to discover not what ought to be, but what is the
law. Thus the rule of the law of England, that status depends in
the main on the law of a person's domicil, and the different rule
laid down by the Italian Code, that status depends on the law of
international law
their

a person's State or nation, are not only different from, but in

many

cases opposed to, each other.

•cannot, it is

Both, therefore, of the rules

presumed, be necessary deductions from the same

2 (2)
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Nor can both be articles of any common law
to writers who follow the positive method, each
part of private international law. They are both

general principle.
of Europe.
rule

But

equally a

is

rules as to the choice of law: the one belongs to the municipal

law of England, the other

to the

municipal law of Italy.

The merit of this mode of treatment is that it constantly
impresses upon the minds both of writers and of readers, the truth
of the all-important doctrine that no maxim is a law unless it be
part of the municipal law of some given country, and that the
is the law, say of England or
France, with respect to the so-called " conflict of laws " is to study

proper means for ascertaining what

the statutory enactments and the judicial decisions which

The soundness

the law of England or France.

of this

embody

method

is

shown by the consideration that writers of eminence pursue it in
Savigny
practice, even where they do not accept it in theory.
and Bar have throughout their works chiefly in view the laws of
Germany, or at any rate of those States whose jurisprudence has
been influenced by Roman law. Westlake and Phillimore almost
avowedly base their speculative conclusions on English or American judgments. References to the common law of Europe are, even
by authors who regard it as in some sense the source of private
international law, introduced mainly when, for want of judicial
decisions or of statutory enactments,

it is

necessary to consider

how

a case ought to be decided which has not in fact occupied the

Courts.
rence,

Under such circumstances, which

a writer

is

are not of rare occur-

compelled to consider the question what in

conformity with certain admitted principles ought to be the law
applicable to a supposed case.

Here we touch on the weak side of the positive method.
It keeps in the background the extent to which civilised nations
do- in

reality recognise certain

common

principles

as properly

governing the extra-territorial recognition of rights.

It conceals

further the fact that the

number

of well-established rules with

regard to the choice of law to be found in the law of England, or
of

any other country,

is

small,

falling under no rule prescribed

and that, whenever a case arises
by statute or by judicial precedent,

judges must legislate, and do in fact legislate, with an eye to
principles which, being adopted in other countries, may, by an
allowable fiction, be styled the common law of Europe.
Stni, the positive method is, whatever its defects, the mode of
treating the rules of private international law which ought to be

adopted by any one who endeavours to deal with them as a branch
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Consistent adherence to this method,

precludes the writer from the examination of several

it

curious and interesting topics, such as the historical problems

connected with the growth of private international law, relieves

him from

the necessity of justifying the maintenance of one rule

rather than another as soon as

it is

ascertained to be part of the

law of England. An expositor or commentator is not required to
be an apologist. The systematic attempt, however, to state what
the law is, is in no way inconsistent with an explanation of the
grounds on which a rule rests. The part of the law of England
which regulates the extra-territorial recognition of rights is no

mere mass of incoherent maxims; it is rather a system of rules,
all of which have a relation to one another.
In the ascertainment
of these rules, there will moreover be found, as we have already
intimated, opportunities for the legitimate application of the theoretical

Whenever, as often happens, neither the Statute
any authoritative direction for the

method.

Book nor

the Reports contain

decision of a particular case, or rather of a particular class of cases,

an intelligent inquirer must recur to the judgments of foreign
American tribunals, and to the doctrines
of authors such as Story or Savigny, whose opinions have, in fact,
Courts, and especially of

moulded the decisions of English judges.
Such reference is
not by the fictitious authority of any common law of
Europe, but by the consideration that English judges, when acting

justified,

in a legislative capacity, rightly give weight to the opinion of

eminent

jurists,

and are influenced by the wish

to

make

the,

practice of our Courts correspond, in a matter which concerns all
civilised States,

The adoption

with the practice upheld by foreign tribunals.
of the positive

by an author whose business

method
it is

fixes the

path to be followed

to determine the principles of

English law with regard to the extra-territorial recognition of
rights.

He

should pursue, as far as possible, the course adopted

by English judges when it is their duty to decide any question
which may raise a, so-called, conflict of laws.
They first consider whether the case falls within the terms of
any Act of Parliament. If it does, there is no further room for
discussion.

Thus, the Foreign Marriage Act, 1892 (55
validates marriages between parties, one of
subject,

when

c.

Vict.
is

c.

23),

a British

celebrated abroad before a British Consul in the

& 25
will
which
a
of
114), determines the circumstances under

manner prescribed by
Vict.

& 56
whom

that Act, and the Wills Act, 1861 (24
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is valid if executed in foreign parts by a British subject.,
Cases which fall within either of these statutes are, thenefore,

personalty

decided by our Courts solely and simply by reference to these

The

statutes.

French tribunals might

possibility or certainty that

deny validity to a marriage celebrated in France in accordance
with the Foreign Marriage Act, 1892, or that a French or other
foreign Court might treat as void a will which nevertheless satisfied
the requirements of 24 & 25 Vict. .c. 114, is, as far as our Courts

Nor would they pay
any attention to the unanimous opinion of jurists that the Foreign
Marriage Act, 1892, or the Wills' Act, 1861, violated the principles
of the common law of Europe.
If a given case does not fall within- the terms of an Act of
are concerned, an irrelevant consideration.

Parliament, the next inquiry for a judge

is

whether

it is

covered

by any principle to which precedent has given the authority of
law.
Show the existence of such a principle, and discussion is
again closed.
It is

now, for example, settled by a

series of decisions that the

question whether an action on a contract

is

barred by a statute of

limitation must, in an English Court, be determined
reference to the lex fori,

When,

England.

whoUy by

the ordinary or territorial law of

i.e.,

therefore, the question is discussed whether the

remedy on a foreign contract

is

barred by lapse of time, our Courts

look wholly to the provisions of English statutes of limitations.

On

the

matter referred

the

authority

of

text-writers

and

opposed to the rule established by English decisions.
is now firmly established.
It is part of the law of

jurists is

But

to,

the rule

England, and no argument from the authority of Savigny, or of
other eminent jurists, would induce an English judge to violate a
rule which, were the matter res integra, our Courts

might

hesitate

to adopt.

happen that a case fall neither within the terms
any Act of Parliament, nor under any principle established

If, lastly, it

of

by authority, English judges (who, under these circumstances,
in effect legislate)

the opinions

look for guidance to

of jurists, or to

foreign decisions, to

arguments drawn from general

principles.

Thus, some years ago (y), the question arose whether a man born
Holland by the subsequent intermarriage of his parents, could, under the Statute of Distributions,
illegitimate, but legitimated in

(y) In re
266.

Conf.

Goodman's Trusts (1880), 14 Ch. D. 619; (1881), 17 Ch. D. (C. A.)
v. Lawson (1889), 41 Oh. D. 394.

Duncan
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succeed to the personal property of an uncle dying domiciled in

The Court

England.

of

Appeal held in

effect that the case

was

not concluded by the terms of the statute, nor by precedent, and,
falling back on general grounds of principle, determined that the
legitimacy of the claimant depended on the law of his domicil
(Holland) at the time of his birth, and that therefore he was, in
England, a " legitimate " child, and entitled to succeed to the

goods of his uncle.

The matter may thus be summed up: The
to ascertain the law of England with regard to
recognition of rights,
of

private

or, in

international

sources

from which

the extra-territorial

other words, with regard to the rules

law,

are,

first,

Acts of Parliament;

secondly, authoritative decisions or precedents; thirdly, where re-

course can be had neither to statutory enactments not to reported

may be elicited from the
judgments of foreign Courts, the opinions of distinguished jurists,
and rules prevalent in other countries.

decisions, then such general principles as

These are the sources to which the judges refer when called
to ascertain or fix the law.
The only sound method for an
English lawyer who attempts to write on private international law

upon

as part of the

law of England

is to

follow judicial example and

look exclusively to the sources of information recognised by the
Courts.

This, at

any

rate, is the

method pursued throughout the

present treatise.

111.

GENERAL PRINCIPLES.

Jurisdiction

and Choice of Lav;.

GrENEEAL Pkinciple No.

I.

— Any

right (s) which has

been duly acquired under the law of any civilised
country is recognised and, in general, enforced by
English Courts, and no right which has not been duly
Semhle, this does not include a right depending solely on the rules of
" It is a well-established principle of law that the transac"tions of independent State', between each other are governed by other laws
"than those which municipal Courts administer." Cook v. Sprir/g, [1899] A. C.
(z)

international law.

judgment of Privy Council; see also Salaman v. Secretary of State jor
[1906] 1 K. B. (0. A.) 613. To this exclusion, howeverj there is an
exception in the case of rights arising from Prize Court proceedings. See also
572, 578,
India,,

Keith, Theory of State Succession, pp. 13, 14.
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acquired

enforced

is

or,

in

general, recognised («) by-

English Courts.
This proposition
of a fact

—for

it

is

may

the enunciation of a

maxim

or the statement

—which

be considered in either light

lies at

the foundation of the rules for determining the extra-territorial

Their object and result

operation of law.

one country,

e.g.,

is

to render effective in

England, rights acquired in every other

civilised

France or Italy.
A, a Frenchman, marries a
and has children by her. He originally
acquires under the law of France, but in virtue of the principle we
are considering, possesses also in England, the status and the
position of a husband and of a father.
If again, by sale, gift,
descent, or otherwise, he becomes in France the owner of goods
which he then brings to England, his rights of ownership obtain
acknowledgment here, and he can in an English Court sue any
wrongdoer who takes his property away from him. If further, A
is assaulted by a German in Paris, and, under French law, has a
claim to damages for the assault, he can, if he finds the aggressor
in England, in general bring an action for the tort (&) in our
Courts; and if A, instead of suing in England for the wrong, has
obtained in a French Court a judgment (c) against the wrongdoer,
he can, speaking generally, enforce his claim to be paid the money
due under the judgment against the debtor in England. If, lastly,
A and have entered into a contract in France, and breaks it,
country,

e.g.,

Frenchwoman

at Paris,

X

A

X

can, if he finds

X in

England, bring an action against him for
the breach of contract, and for the damage resulting to A therefrom; "where," in short, "rights are acquired under the laws of
" foreign States, the law of this country
recognises
" to those rights, unless it is contrary to the

and gives effect
law and policy of this

" country to do so " {d), i.e., unless the case
falls within General
Principle No. II. (e).

To

illustrate further, or

tion of a principle which

"I

lawyers superfluous.

perhaps to illustrate at
is

all,

universally recognised

confess," says

the applica-

may seem

Lord Halsbury

(/),

to

"I

(a) This principle must, of course, be understood as limited
by the exceptions
or limitations contained in Principle No. II.
(J) See chap, xxviii., post.
(c)

See chap.

(d)

Hooper

v.

xTii., post.

Gumm

(1867), L. B. 2 Ch. 282, 289,

judgment of Turner, L.

J.

(e) See p. 34, post.
(/)

In re Missouri Steamship Co. (1889), 42 Ch. D. (C. A.)
321, at p. 335,

per Lord Halsbury, L. C.
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" have been

somewhat surprised at the lengthy elaboration of prin" ciples which I should have thought by this time had been so far
" accepted as part of the English law that it was not necessary to
" enter into so elaborate a consideration of them.

That one country

" will, under some circumstances, enforce contracts

made in another,
" is a proposition I should have thought not requiring authprity;

and the Chancellor's dictum

applies, in principle, not only to the
enforcement of a contract made abroad, but also to the enforcement
of any right acquired in a foreign country.
To laymen, on the
other hand, no amount of examples, which could conveniently be

would convey an adequate conception of the frequency with
which English Courts, as a matter of course and of every-day
practice, acknowledge the existence of, and enforce, rights acquired
whether by foreigners or Englishmen, under the laws of foreign
given,

The recognition

countries.
is

of rights acquired under foreign laws

a leading principle of modern civilisation;

it

has, however,

received its full development only within comparatively recent
,

For the whole branch of law with which we are concerned
England at least, come into existence within little more
than a century. Hence the principle of the general recognition of
acquired rights will not be found laid down in any of our older
legal treatises, and it is now far more often tacitly assumed than

times.

has, in

expressly acknowledged as the foundation of judicial decisions.
It is therefore a principle

which requires very careful study, and

there is little exaggeration in the assertion that, for the proper

understanding of any sound theory as
word of the proposition embodying

to the conflict of laws, every

the principle of the extra-

territorial recognition of rights deserves attention.

—

English judges, and the same thing holds good of,
French or German judges, never in strictness enforce
the law of any country but their own.
Upon the occasions on
which they are popularly said to enforce a foreign law, what they
(1) Right-

for instance,

do, in reality,

is,

as already pointed out (g), to enforce not a

foreign law, but a right acquired under the law of a foreign

country.

This distinction

may

appear at

first

sight a useless

subtlety, but due attention to it removes difRculties

perplexed both text- writers and Courts.

law as

to

which have

least half

of the

which have obscured the treatment by jurists of the
the enforcement of foreign judgments arise from the
Thus it has been thought
appreciate this distinction.

perplexities

failure to

At

(^) See p. 11, anie.
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an anomaly that the Courts of one country, e.g., England, should
enforce the judgments given by the Courts of another country,
e.g., Italy, or, in other words, that tribunals acting under the

England should enforce the commands
of the King of Italy. What has not been noticed is that when A
brings in England an action against X on an Italian judgment,
our Courts are called upon to enforce not the judgment of' the

King

authority of the

of

command

Italian Court, i.e., the

of the

King

of Italy, but the

by A under an Italian judgment to the payment
of a debt by X. The enforcement of such a claim is neither more
nor less anomalous than the enforcement by English tribunals
of any other right arising under the law of a foreign country.
For whether A claims from X the payment of a debt due under
a contract, made and broken in Italy, or whether he claims the
payment of money found by an Italian Court to be due from X
to A for such breach of contract, he in either case demands in
right acquired

an English Court should give effect to a right acquired
Once admit the principle that English
Courts in general recognise and enforce rights acquired under
the law of a foreign country, and it becomes apparent that there

reality that

by

is

A

under Italian law.

nothing anomalous or exceptional in their enforcement of a

right, e.g., to the

ment.

The

payment

real point,

require explanation

is,

of 20Z., acquired under a foreign judg-

we may

observe in passings which does

not the recognition of rights acquired under

a foreign judgment, but the fact thatj even in the absence of

common with the tribunals
may be acquired under some

fraud and the Uke, English Courts, in
of other countries, hold that rights

foreign judgments without having any claim to recognition.
is,

It

in short, not the habitual recognition, but the occasional non-

recognition, of rights acquired under foreign judgments which
is,

apparently at

least,

anomalous, and therefore needs explana-

tion {h)
(2) Acquired.

— The

object for

which Courts exist is to give
No Court intends to- confer

redress for the infringement of rights.

upon a

plaintiff

new

rights, except in so far as

be necessary to compensate

for, or possibly to

infringement of an existing right.
is that,

at the

moment

right, e.g. ,2. right to

The

new

rights

may

guard against, the

basis of a plaintiff's claim

coming into Court, he possesses some
the payment of 20L, which has been violated
of his

the bringing of an action implies, in short, the existence of a right

(h)

As

to this, see pp.
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applies to an English Court to

enforce a right acquired in France, he must in general show that,
at the

moment

of bringing his action, he possesses a right which is

actually acquired under French law, and which he could enforce

against the defendant

if

he sued the defendant in a French Court.

A complains, for example, of the non-payment of a debt contracted
by
by

X in Paris, or seeks damages for an assault committed on Iiim
X in Paris. To bring himself within the principle we are

considering, he
is

must show that his right to payment or to damages
"He must show that the debt is due under
that the assault is an offence punishable by Fi-ench

actually acquired.

French law, or

English law does not, speaking generally, apply

tribunals.

to

transactions occurring out of England; hence the foundation of

A's claim

that he wishes to enforce rights actually obtained in

is

France, and he will, as a rule, fail to make out his case unless he
can show that the grievance of which he complains

such by French law,
to redress

or, in

recognised by the law of France

Whether such

a right actually exists,

" acquired right," is a matter of fact

(3)

— The

recognised as

word "duly"

(i)

i.e.,

It fixes in effect

the limit to the application of General Principle No.
principle

any

is

not that

civilised

all rights in fact

has an

case.

emphatic.

is

A

whether

depending upon the law of

France and upon the circumstances of the

Duly.

is

other words, unless he can show a right

I.

This

acquired under the law of

country are generally enforceable in England, but

only that rights which have been, in the opinion of English Courts,
properly and rightly acquired, are generally enforceable here.

The

use of the

word " duly

" in General Principle

intimates that the mere possession of a right by
of a foreign country, e.g., of Italy,

is

not of

I.,

in short,

under the law

itself the

for its enforcement, or even of its recognition,

The foundation

No.

A

foundation

by English

tribu-

due acquisition under th? law of Italy.
Thus our Principle implies that an English Court will not give
effect to A's undoubted right acquired under Italian law, e.g., to
nals.

be paid 201.

is its

by X, unless the right be one which

in the opinion of

English judges ought to have been acquired by A,

i.e.,

unless

it

has been duly acquired.
(j) This is quite consistent with the rule that the remedy for a right acquired
under French law may, e.g., under a statute of limitation, be lost in France
and exist in England, or pice versa. Questions as to procedure do not really
depend upon the rights of the parties. No person has a vested interest in the
course of procedure. See Wilberforce, Statute Law, p. 166.
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What,

then, is the test of

due acquisition?

The simplest answer
any other foreign

that rights actually acquired under Italian or

is

law are presumably, and until the contrary be shown, to be considered duly acquired; but that want of due acquisition may arise

from the conduct of the sovereign by whom the right is
is a rare case, from the conduct of the
person, A, by whom the right is acquired.
A, tor example, has under Italian law acquired the rights of a
husband with regard to M, or has acquired the right to be paid
201. by X.
The existence of these rights on A's part in Italy is
indisputable, and this for the best of all reasons, namely, that if A
is in Italy the Courts will in fact recognise and enforce his rights
also is in Italy and in
and liabilities as M's husband, and if
possession of property, will enable A to obtain payment of the
201. due from X.
What, then, are the circumstances either in
the conduct of the Italian sovereign, or in the conduct of A himself, which will lead
English Courts to treat the rights undoubtedly acquired by A as defective in due acquisition?
either

conferred, or, though this

X

First, as to the conduct of the Italian sovereign.

The right conferred by

may

the Italian sovereign and acquired

lack due acquisition because the right

opinion of the EngHsh Courts, the

King

is

it.

The

A

of Italy, acting either as

legislator or as judge, has conferred without

authority' to confer

by

one which, in the
possessing

proper

Italian sovereign has in the supposed

case acted, in the opinion of

EngUsh

expression ultra vires

accurate.

is strictly

Courts, ultra vires.

The

A sovereign's auth^ority,

in the eyes of other sovereigns and the Courts that represent them,

speaking very generally, coincident with, and limited by, his

is,

It is territorial (fc). He may legislate for, and give judgments affecting, things and persons within his territory. He has
no authority to legislate for, or adjudicate upon, things or persons

power.

(unless they are his subjects) not within his territory.

The

Italian, or

any

other, sovereign

may

exceed

his.

acknow-

ledged legislative authority.

This kind of excess is rare. The laws of a country apply in
general solely to transactions taking place within its borders, or, if
they have extra-territorial operation, usually affect only a sove-

own subjects. But a sovereign's authority to
own territory, and (with certain qualifications)

reign's

legislate for

his

for his

(A)

parte Blain (1879), 12 Ch. D. 522; In re Pearson, [1892] 2 Q. B.
Madeod v. Attorney^Geueral for New South Wales, [1891] A. C.
See General Principle No. III., p. 40, post.
-Ba;

(C. A.) 263;
455.

own
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Still, cases of legislative action -which

Thus English Courts
do not acknowledge rights which ultimately depend upon the claim
of the French sovereign power to determine in accordance with
French law the formal validity of a marriage entered into by a
French citizen in England (l). French tribunals do not, as far as
French subjects are concerned, admit the validity of marriages
be considered ultra vires can be found.

celebrated in France under the Foreign Marriage Act, 1892; and
there

is

no reason

to

doubt that English Courts would be very

slow to admit the validity in England of foreign legislation resembling the Foreign Marriage Act, 1892, or of a foreign law framed

Royal Marriage Act, 12 Geo. III. c. 11, at any
by it were domiciled in England.
The Italian sovereign, again, or any other, may exceed his
acknowledged judicial authority.
This kind of excess is common. Few things are more disputable than the limits within which the Courts of a country have
The plain truth is and this
a right to exercise jurisdiction.
holds good of England no less than of other States that every

on the

lines of the

rate, if the parties affected

—
—

country claims for
than

it

its

own Courts wider

extra-territorial authority

willingly concedes to foreign tribunals (to).

Hence

it

constantly happens that rights acquired under foreign judgments
"
are refused enforcement on the ground that they are not " duly
acquired.

X, a Swiss

subject, enters into

citizen resident in France.

X,

an agreement with A, a French

at the time

when

the contract is

made, is staying at Paris for a week's visit. He generally lives in
before a French Court
England; his domicil is Swiss. A sues
receives no notice of the action, and is
for breach of contract.

X

X

absent during

its

for, say, 1,000Z.

(l).Simonin

v.

continuance.

He

A

recovers

judgment against

brings an action on the judgment in

Mallac (1860), 2 Sw.

Westmholz

&

X

Eng-

Tr. 67.

(1870), L. E. 6 Q. B. 135.

'-'We admit, with
"perfect oandoiir, that in the supposed case of a judgment, obtained in this
" country against a foreigner under the provisions of the Common Law Pro" oedure Act, being sued on in a. Court of the United States, the question for

(m) Schibsby

v.

" the Court of the United States would be, Can the Island of Great Britain pass
" a law to bind the whole world?
think in eacli case the answer would be,

We

" No, but every country can pass laws to bind a great many persons." Ibid.,
Schibsby v. Westenholz affords an example of legislative
p. 160, per curiam.
and judicial excess of authority. The English Courts under an Act of the

English Legislature were authorised, and, indeed, bound to exercise a jurisdiction which English judges did not believe that foreign Courts would admit
to be within the proper authority of the British sovereign.
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The ground

land; he fails in his action.

of the failure

is,

that the

English Court denies the jurisdiction of the French Court, or in
effect holds that a right certainly acquired under French law has
not been

4

"duly"

acquired.

M

; he goes to GerEnglishman married to
many, stays there a week, obtains a divorce from M, and during
her lifetime marries JV. In Germany he is N's lawful husband,
but his right to marry her and all rights depending thereupon are
in the view of EngUsh Courts not duly acquired, and therefore

is

a domiciled

cannot be enforced in England (n).
Secondly, as to A's own conduct.

payment

the

of 201. to him'

an Italian judgment.
table.

The

by

has acquired a right to

under Italian law,

e.g.,

under

his right exists in Italy is iiidispu-

That

right, moreover,

has full authority to confer.

ment by fraud.

X

A

one which the Italian sovereign
A, however, has obtained the judg-

is

In this case his right

is

not "duly" acquired,

and, on proof of the fraud, will not be enforced

by the English

Courts (o).
(4) Civilised
it

may

Country.

— This term

is

of necessity a vague one;

for our present purpose be treated as including

the Christian States of Europe, as well as
or

any of

any country colonised

governed by such European State, at least in so far as

it is

governed on the principles recognised by the Christian States of

Europe.

England,

France,

Mexico,

India, in so far as governed

the

United

by British law,

States,

and British

are civilised countries.

on which I

civilised States within the meaning of
The reader should, however, note that the proposition
am commenting is simply an affirmative and limited

statement;

it

Turkey and China are not
this

Rule.

neither

affirms

nor denies anything as to

the

recognition of rights acquired under the laws of countries which
are not civilised (p)

I..

(«) See Lolley's Case (1812), 2 01. & F. 567 (n..); Shaw v. Gould (1868),
R. 3 H. L. S5. See further on thia subject, G-eneral Principle No. III.,

p. 40, post, as to the test of jurisdiction.

Oppmheimer

D. (0. A.) 295; VadaU
There are few (if any) oases in
which ^'s conduct militates against the duo acquisition of a right conferred by
a sovereign who has authority to confer it, except the case of a judgment
obtained by fraud. Still other instances are conceivable. If A procured by
bribery the passing of an Act by an American State I/egislature which gave
him rights against X, it is possible that, on the bribery being proved, EngUsh
Courts would refuse to enforce the rights given A by such Act.
Qp) See App., Note 2, "I^aw governing Acts done in Uncivilised Countries."
(o) See Abouloff v.

V.

Zawes (1890), 25 Q. B. D.

(1882), 10 Q. B.

(C. A.) 310.
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the rule as to the recognition of acquired rights

is limited, so as to

apply to civilised countries only,

that the

is

willingness of one State to give effect to rights gained under the

laws of other States depends upon the existence of a similarity

and moral notions prevailing among

in principle between, the legal

Rules of private international law can

communities.

different

among

nations which have reached a similar stage of
That EngUsh Courts will recognise rights acquired
under the law of Italy or of France is certain. That English
Courts will recognise rights acquired under the law of China (q),

exist only

civilisation.

under the peculiar

Utah

(r),

legislation or customs of

or under the customary law of

say the least, uncertain.

the Territory of

Bechuanaland

The treatment

freed from unnecessary perplexity

extra-territorial effect of

law

by excluding from it
Courts may, or may
communities {t).

reference to the question

all

is

how

not, give effect to the laws of

Recognised and enforced

(5)

(s), is, to

of the rules as to the

(u).

far English

non -civilised,

— The distinction

between the

recognition and the enforcement of a right deserves notice.

A

Court recognises a right when for any purpose the Court
Thus, if A, a Frenchman, marries
a Frenchwoman, in Paris, and they then come to England,

treats the right as existing.

M,

our Courts treat acts done by

he

is

A

in regard to

her husband which would be unlawful

married to

M.

French law
considers

Bethell v.

v.

not

M

Hyde (1866), L. R. 1
EUdyard (1888), 38

Hyde

(»)

man

M's husband. So whenever an English judge
appointment as guardian of
by an Italian

(?) Conf. Attorney-General v. Kwok-A-Sing (1873),
Tootal's Trusts (1883), 23 Oa.. D. 532.
(r)

done by a

Our Courts therefore recognise A's rights under

as

..4's

M as lawful because

if

P.

& D.

I>.

R. 5 P. C. 179; Ee

130.

Ch. D. 220, with which contrast BrinUey

Attorney-General (1890), 15 P. D. 76.
Our principle is, as has been said, only affirmative, and does not negative
the probability of English Courts recognising rights gained under the law of
V.

(i)

It should be noted, further, that the principle leava? quite
untouched the inquiry how far English Courts may apply the law of England

Turkey or China.

from transactions taking place in
Whether, if X assaults A within the

to rights whiclh, if they exist at all, arise

countries

which are

strictly barbarous.

territory of a petty negro chief, he has a right of action against

Court of Justice,

is

a problem of some curiosity, but

its

X

in the

High

solution does not fall

within the scope of our general principle. Compare CompanMa de Mofamhique
Britwh South Afrioa Ca.; [1892] 2 Q. B. (O. A.) 358; [1893] A. O. 602.
See App., Note 2, "Law governing Acts done in Uncivilised Countries."

v.

(u) Compare, for this distinction, Piggott, Foreign
•

chap.

i.

Judgments (3rd

ed.),
!
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Court as a reason (though not,

it

may

be, a conclusive reason) for

appointing him M's guardian in England, the judge recognises
A's rights or status as guardian under Italian law.

So, to give

another example, a Court recognises A's rights as owner of land
in France

when

treating an agreement

made by him

in

England

in reference to such land as a good consideration for a promise

made

A

him by X.

to

Court enforces a right when giving the person who claims

it either

the

means of carrying

interference with

It is plain that while a
it

it

into effect, or compensation for

it.

Court must recognise every right which
which it recognises.

enforces, it need not enforce every right

Now

English Courts generally recognise rights acquired in

a foreign

country, and often enforce them.

But our Courts
Thus

constantly recognise rights which they do not enforce.

they will treat A, a Frenchman, married to
her husband, but
enforce against
possess against

M

in France, as

certainly cannot be asssrted that they will

it

M the rights which A as her husband may
M under French law. So again, ^'s ownership
all

of land in France receives for

many

purposes legal recognition in

England.
But no English Court will determine A's title to
French land, or attempt to put him into possession of a house in

him damages for a trespass on his land at Boulogne.
English Courts. These words are inserted in the proposition under consideration, though it might easily be stated in a

Paris, or give

—

(6)

more general form, for the sake of emphasising the fact that the
principles of private international law are dealt with in this trcatisa
as part of the law of England.
It

may

be well to note that English Courts expect foreign

tribunals to recognise rights acquired under English law,
sionally attempt

by

Principle No.

I.,

indirect

when

foundation on which

means

to enforce

and occa-

such recognition.

fully understood, will be seen to be the

not strictly the whole, by far the
greater part of the rules for determining the extra-territorial effect
rests, if

English Courts do, as a matter of fact, recognise, and to
a great extent enforce, rights acquired under the laws of other
of law.

countries, e.g.,

France and

Italy,

and the various rules for dealing
mainly rules for determining

with the so-called conflict of laws are
the law under which a given right

which

English

Courts

shall

is

enforce

acquired, or the extent to

a right acquired

under

a foreign law.

The

stress laid here

on the recognition given by the Courts of
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oue country to rights which have been acquired, or have vested,
under the law of any other civilised country is open to one gra\o

The doctrine may seem to be opposed to a criticism
of Savigny's on the analogous theory that " that local law
" should always be applied by which vested rights
shall be kept

objection.

intact."

" This principle," he writes, " leads into a complete circle; for
"
"

we can only know what are vested rights
by what local law we are to decide

"acquisition"

The

if

we know beforehand

as

to

their

complete

(a;).

opposition, however,

for a principle which

may

is

only apparent.

Savigny

is

searching

enable a judge to say whether a given

is to be determined by the law, for instance, of France or of
England.
Whether any one such criterion can be found may
admit of doubt. What is perfectly clear is that, for the reason

case

stated

by Savigny,

the principle of the enforcement of vested

To admit

rights does not supply such a universal test.

however,

is

this,

quite consistent with maintaining that this principle

main aimed

does define the object in the

at

by

having refer-

rules

ence to the conflict of laws, or to the extra-territorial

effect of

rights {y)

The negative side of Principle No. I. is all but self-evident. If
aim of English Courts in maintaining the rules of so-caUed

the

private international law be the recognition of duly acquired rights,
it

almost necessarily follows that English Courts will not recognise

any right which they do not consider duly acquired.
In the application further of Principle No.
mind that, though the principle

stantly bear in

clearness stated in an absolute form,

it is

I.
is

subject to important

exceptions or limitations, the definition whereof

extreme nicety and

No.

II.

is

a matter of

They

are embodied in Principle
must always be understood
of General Principle No. II.

difficulty.

Principle No.

subject to the effect

we must confor the sake of

I.,

therefore,

(«) Savigny, Gruthrie's transl. (2nd ed.), p. 147.

the utility of this principle even for the deter(?/) Savigny has underrated
mination of the law applicable to the solution of particular cases. In hundred:?
of instances no difficulty exists in fixing what is the country under the law
whereof a right (if it exist at all) has vested. A sues .X for the price of goods
sold and delivered by ^i to X in a shop at Paris; both parties are Frenchmen.
The right to the payment of the debt clearly vests (if at all) under French law.

3

D.
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General Principle \o.

11.(0).

— English

Courts will

not enforce a right otherwise duly acquired under the

law of a foreign country
(A) Where the enforcement of such right is inconsistent
with any statute of the Imperial Parliament intended to
:

have

extra-territorial operation (a)

B) Where the enforcement of such right is inconsistent
with the policy of English law (5), or with the moral rules
upheld by English law (c), or with the maintenance of
(

English political institutions (c^);
(C) Where the enforcement of such right involves
interference with the authority of a foreign sovereign
within the country whereof he

is

sovereign

(e).

exceptions (/) to Principle
and enumerates in very general terms the rights which,

Principle

No.

II.

contains

the

No. I.;
though duly acquired under the law of a foreign country, English
Courts will not enforce, or allow to operate in England.

—

(A) Inconsistency vfith Statute of Imperial Parliament. If an
Act of the Imperial Parliament is intended to have operation in
(«)

As

to the whole of this principle, see especially Savigny,

3.

349, Gruthrie's

(2nd ed.), pp. 76, 77.
(a) The Foreign Marriage Act, 1892; The Royal Marriage Act, 1772 (see

transl.

chap, xxvii., post);

The Wills

Act, 1861 (see chap, xxxi., post).

Brooh (1861), 9 H. L. C. 193; Ayerst v. Jenkins (1873), L. E.
16 Eq. 275, compared with Pmrce v. Brooks (1866), Ii. R. 1 Ex. 213. This
head is illustrated by every case in which procedure is treated as depending on
(6) SrooJc V.

See chap, xxxii., post.
v. Johnston (1796), 3 Vea. 170; 3 R. R. 80; Kaufman v.
Gerson, [1904] 1 K. B. (O. A.) 591; Sodete des Hotels Seunis v. BoAvker (1913),
29 T. L. R. 578; (1914), 30 T. L. R. (0. A.) 423.
lex fori.
(o)

Cranstown

(<Q Sommersett's Case (1771), 20 St. Tr. 1 ; BirtwMstle v. Vardill (1840),
& F. 895; Phillips v. Eyre (1870), L. R. 6 Q. B. 1; The Ballet/ {1868),

7 01.

L. R. 2 P. C. 193.
(e) See especially Companhia de Mopambique v. British South Africa Co.,
[1892] 2 Q. B. (O. A.) 358; [1893] A. C. 602. Hence it is not the duty, as
it is not within the powen, of lan English Court to enforce in a foreign country
obedience to the law of such foreign country.
Ltd. V. Harris, [1895] 1 Ch. 534.

" Moroooo Bovnd" Syndieate,

These exceptions come near to what is meant by foreign writers when
down that the Courts of a given country, e.g., Erajioe, will not enforce
any rights in France which are opposed to the rules of public order. Compare
as to the vagueness of this term. Fillet, Principes Ide Droit International,
pp. 367—374.
(/)

they lay
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foreign countries, an English Court will as far as possible enforce
it,

and therefore will not give effect to rights inconsistent with such
Thus the Foreign Marriage Act, 1892 {g), validates

a statute.

marriages made in accordance with
tries

between parties one of

The Act cannot

of

its

own

its

whom

provisions in foreign coun-

at least is a British subject.

French

force operate in France, and

judges have treated as invalid marriages between a British subject

and a French citizen celebrated in France under a similar enactment.
But an English judge must of necessity hold such .a
marriage valid.
If A, a British subject, and M, a French
citizen, marry in France under the provisions of the Foreign
Marriage Act, 1892, and A subsequently during M'& lifetime
marries N, the latter marriage may be held valid in France, but
English Courts wiU not admit its validity, and will not therefore
in England enforce rights claimed by A or his descendants in
virtue of the marriage with N
So, again, if D, a British subject, makes a will at New York which is valid under the Wills
.

Act, 1861 {h),

it will be supported as far as the English Courts can
being domiciled in New York,
do so in England, even though
the Courts of that State should hold it invalid for not complying
with some provision of New York law; in other words, English

D

Courts will not enforce any rights of A acquired under the law of
New York inconsistent with the validity of D's will, or, in other
words, inconsistent with the provisions of the Wills Act, 1861.

—

(B) Inconsistency with Policy of English Law, dc. Under
this very general head (^) come a variety of instances which it is
They have all this one
hard to refer to any narrower class.
common characteristic, that they are cases in which English Courts

England rights which conflict with the fundamental ideas on which English law is grounded, or which are
The
inconsistent with the maintenance of English institutions.
refuse to enforce in

(51)

See chap, xxvii., Rule 182, p. 661, post.

(K) See chap, xxxi., Exception 1 to Rule 195, post.
(€) Under this principle may be brought, not precisely in form but in substance, the

made in

anomalous refusal of English Courts to treat as invalid a contract

violation of a foreign revenue law.

(See Bar, Gillespie's transl.

(2nd ed.), pp. 290, 560.) In other words, English Courts would not discourage
smuggling into or out of another country, when it Violated only the laws of
such country and might be favourable to English trade. Whether this nonrecognition of foreign revenue laws would now be upheld by English Courts is
perhaps open to question; it certainly applies only to the laws of a strictly

"foreign" country,

i.e.,

a country not part of the British dominions.

3 (2)
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expression " policy of English law "
precise term would hardly include

all

is

very vague, but a more

the cases which

it is

necessary

lawyers.

The expression, moreover, is familiar to English
The chief instances which the general head is intended

to include

may

cover.

to

perhaps be enumerated under

five classes.

It will

be found that, in general, the right Avhich English Courts refuse

on account of its inconsistency with the policy of
English law, conflicts either with the morality supported by Eng-

to enforce,

England, rights with regard

lish Courts, the status of persons in

to English land, English rules of procedure, or, lastly, English

law as

to

what

Morality.

constitutes a tort.

English Courts refuse to give legal

actions, wherever

immoral.

Thus

effect to trans-

taking place, which our tribunals hold to be

a promise

made

in consideration of future

illicit

though innocent in itself, is
intended by the parties to promote an immoral purpose (A;), or a
promise obtained through what our Courts consider duress or
coercion (I), is according to English law based on an immoral consideration.
Such a promise or agreement, therefore, even were it
valid in the country where it was made, will not be enforced by
English judges.
The similarity, however, between the moral
cohabitation, or an agreement which,

principles prevailing in all civilised countries

is

now

so great that

the instances are of necessity rare in which English tribunals can

be asked to treat as immoral transactions which in a foreign

country give

rise to legal rights.

Note, nevertheless, that English law

may

forbid the carrying

out in England of transactions which our Courts do not hold to

when taking place abroad. When, for example, the
usury laws made the taking of interest above five per cent, illegal,
it was still possible to recover in England interest above that
amount on loans made in India (m) and not many years have
passed since a contract made in Brazil for the sale of slaves, and
be immoral

;

there legal, was held to give rise to rights enforceable

by English

Courts {n).
(K) Ayerst v. Jenkins (1873), L. B. 16 Eq. 275; Pearce v. Brooks (1866),
L. B. 1 Ex. 213.
(0 Kaufman v. Gerson, [1904] 1 K. B. (0. A.) 591. And see App., Note 3,
"Oase of Kaufman v. Gerson"; Alcsionairnoye Obschestvo A. M. Luther v.
James Sagor ^ Co. (1921), 37 T. L. E. (C. A.) 777; [1921] 3 K. B. 532.
(m) Bodily v. Bellamy (1760), 2 Bujr. 1094.

(») Santos V.

Iimge

(1860), 29 L. J. C. P. 348; 8 C. B. (N. S.) (Ex. Ch.)

861.
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English Courts do not recognise in England any-

Status (o).

penal (or privative) status arising under a foreign law,

example, the status of

may

which

incapacities

civil daath,

or the

be imposed

on

civil

for

as,

disabilities

nuns,

priests,

or

Jews,

by the law of the country to Avhich
would seem) do our Courts recognise

Protestants, slaves, or others,

they
in

may

belong; nor

England any

(it

unknown
from adoption

status

relationship arising

This non-recognition,

our law,

to

as,

for example,

(p).

penal status must be confined
England. Civil death is unknown to English law.
under the law of a foreign country where civil death is
e.g., of a

to its effect in

But

if,

recognised, the effect of a person's civil death were to transfer his

property there situate to his heir, English law would,

sub-

it is

mitted, recognise the legal effect of such transfer, at any rate in

England
owner of property which he had acquired

the case of a person domiciled in a foreign comitry, and in
treat the heir as lawful

through the

Land

in

civil

death of his relative.

England

Eights with regard

(q).

as a rule (r) determined

England.
Matters of Procedure

wholly by the

The

(s).

to

English land are

law of

ordinary local

rights as respects procedure of

the parties to a suit are utterly unaffected by any foreign law.

German, on a contract made

If

A, a Frenchman, sues X,
High Court of Justice, he stands, as regards procedure,
exactly in the same position as that occupied by Jones, a citizen of
London, when he sues Brown, also a Londoner, for the price of
a

in Italy,

in the

goods sold and delivered.

To

the idea of "procedure," moreover,

our Courts give the widest extension.

It includes process, evidence,

methods of execution, and the like.
The reason of this is clear. The practice of a Court is determined
by the views entertained in the country to which the Court belongs
of the right method of compelling the attendance of the parties,
of obtaining evidence, and so forth, and the fact that the claim
rules of limitation, remedies,

brought before the Court contains a foreign element
(o) See chap, xix.,

Kule

is

no reason

136, p. 500, post.

{p) See also Eule 136, p. 502, pout.
adoption has recently been recommended

The

recognition of the principle of

by a governmental comnuttee;

see the

Report of the Comnuttee on Child Adoption, 1921, Parliamentary

Paper,

Cmd.
(5')

1254.

See chap,

xxiii., post.

a constantly increasing number of exceptions.
App., Note 4, " Decreasing Influence of the Lex situs."
(s) See chap, xxxii., po^t.
(r)

To

this rule there is
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why

the Court should adopt methods of enforcing the plaintiff's

right differing from the methods which the Court, or rather the

sovereign under whose authority the Court acts, holds to be best

Matters of procedure are in no

adapted for the purpose in hand.

sense rights of individuals, they are practices of a Court adopted

in accordance with the Court's general views of expediency or of
justice.

Torts.

No

act

done

{t)

in a foreign country, e.g., Italy, can be

sued for as a tort in England unless

an

unjustifiable, act

been a wrong
sues X. in

if it

it

both

is

a wrongful, that

is,

under the law of Italy, and would also have

had been done in England.

England for a

libel

published hj

A, for example,

Xoi A in

He

Italy.

must, in order to maintain his action, establish that the defamatory
statement

is

by the law

one which

is

of Italy; he

one which,

proceedings for libel (m)
is

also

make out

that the statement

published in England, would render

if

This rule

wrongful, or more strictly unjustifiable,

must

^

is

liable to

.

somewhat complicated.

It

is,

however, explainable.

Let us follow out our illustration of an action in England by

A

against X. for a libel publiahed in Italy.

English law does not extend to Italy, and

monstrous for English Courts to give damages,

it clearly

would be

i.e., infiict

punish-

ment, for an act done in Italy which Italian law holds innocent
or, it

may

be, praiseworthy.

It

is,

therefore, necessary for

A

to

show that the transaction in respect of which he claims damages
from X, is a transaction which, at lowest, is treated as wrongful (a;)
by Italian law. English Courts, on the other hand, will not give
damages for i.e., in effect punish acts which English law holds
innocent or, it may be, praiseworthy, for to do so would be inconsistent with the moral rules upheld by English law.
A must,
therefore, show that the statement complained of would have been
libellous if published in England.

—

(i)

See chap, xxviii., post.
The Salley (1868),

(u) See

,

X,.

R, 2 P. O.

193; Phillips v. :Eyre (1870),- L. R.

6 Q. B. 1.

might seem that in order to make the defamatory statement
A ought to show that it was actionable, in the strict
sense of that word, in Italy, i.e., that in Italy it gave A a right of action
This was at one time the view entertained by eminent English
against Z.
judges. Our Courts have now determined that it is enough if A shows that the
statement of which he complains is not held justifiable or innocent by the law
Machado v. Fontes. [1892] 2 Q. B. (0. A.) 231; and see further
of Italy.
(x) logically it

actionable in England,

chap, xxviii., post.
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—

(C) Interference mth Authority of Foreign Sovereign. An
English Court will not give effect to rights which cannot be
enforced without the doing of acts in another country inconsistent
with the supremacy of the sovereign thereof.

This is the rational though probably not the historical ground
on which our Courts decline to entertain an action A\'ith regard to
the title to foreign land.

Principle No. II. (C) extends to land which, though within the
dominions of the British sovereign, is not within the territorial
limits of the jurisdiction of the English Courts, such, for example,
as land in Scotland or Canada.

The exceptional

cases in

rights over foreign

the rule.

The

(«/)

which Courts of equity have dealt with

land are exceptions which prove or elucidate

basis of interference

by Courts of equity has, mainly
England directly upon

at least (z), been the possibility of acting in

the owner of the land, and of thus indirectly dealing with foreign

land without doing any act within the limits of a foreign country.
Principle No. II. contains, as already pointed out, the exceptions to

Principle No.

theoretical

in

mind

and of

I.

They

many

are,

practical importance.

that exceptions are exceptional,

stantly overlooked,

—and

of them, both of

Still, it

should be borne

—a truism which

is

con-

are in truth of far less importance than

the rule which they modify or limit.

As

laws, the essential matter is to keep the

regards the conflict of

mind

firmly fixed on the

general recognition of vested rights in accordance with or under
Principle No. I.

It is the basis

on which are founded most of

the rules of private international law.

Principle No.

I.

and Principle No.

II. are the

primary prin-

ciples of our subject, and apply both to jurisdiction and to choice

of law.

From

these two principles (i.e.,

taken in combination with the

from Principle No.

exceptions

I.,

thereto) are derived

the four other General Principles treated of in this Introduction;
they may, as compared with General Principles No. I. and No. II.,
be regarded as derivative or secondary principles.

Of

these four

derivative or secondary

principles,

two, viz.,

General Principles Nos. III. (a) and IV. (6), refer to jurisdiction;
they are the principles which in the main determine both the juris" foreign," pp. 67, 71, post.
(y) See term
(z) See, however, Ditder

v.

Amsterdamsch Trustees Kcmtoor, [1902]

132; Rule 53, Exception, p. 226, post.
(o) See p. 40, post,

(b) See p. 44, post.
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diction exercised

by the High Court

High

which, in the opinion of the

by

itself,

Court,

the Courts of a foreign country.

and the jurisdiction

is

properly exercisable

General Principles Nos. III.

and IV. may therefore be aptly termed the

criteria, or tests, of

jurisdiction; they are in effect tests for determining whether the

Courts of a particular country

competent jurisdiction

Of

(c),

are, in a

given matter. Courts of

and govern the Rules stated in Book

II.

the four derivative or secondary General Principles already

referred to, two, viz.. General Principles Nos. V.
to the

and VI., apply

Choice of Law, and govern the rules stated in Book III.

Jurisdiction (d).

General Principle No.

III.

— The

sovereign of

a

country, acting through the Courts thereof, has jurisdiction over

(i e.,

has a right to adjudicate upon) any

matter with regai'd to which he can give an effective
judgment, and has no jurisdiction over [i.e., has no right
to adjudicate upon) any matter with regard to which he
cannot give an effective judgment (e).
For the proper understanding

of this Principle attention should

be paid to two preliminary observations.
(e)

The term " Court of competent jurisdiction " is ambiguous.
may mean a " Court belonging to a country whose sovereign may,

(1) It

in

" the opinion of the tribunal called upon to decide the matter, rightly determine,
" or adjudicate upon, a given case or class of cases."
When used in this sense the term refers to the " extra-territorial," or as

it is

sometimea called, " international," competence of the sovereign of a particular
country, when acting judicially, or, in other words, to the extra-territorial
competence of the Courts of that country.
The term Court, or Courts, of competent jurisdiction is, unless the contrary
stated, used

is

throughout this treatise in

The term may mean a " Court

its

extra-territorial sense.

which the sovereign of a particular
" country has given authority to adjudicate upon a given case or class of cases."
When used in this sense the term refers to intra-territorial competence.
With questions of intra-territorial competence this treatise has no concern,
and the term Court, or Courts, of competent jurisdiction is not used therein in
(2)

its

to

intra-territorial sense.

For the further discussion and illustration of the meaning of the term " Court
of competent jurisdiction," see Rule 91, pp. 386 388, post.
(d) See as to Jurisdiction, chaps,

iv.

—

^xviii.,

—

post.

Compare Companhia de Mopambigue v. British South Africa Co., [1892]
2 Q. B. (0. A.) 358, especially judgment of Fry, L. J., pp. 407 409. For a
similar theory of jurisdiction, though somewhat differently expressed, see
^24.
1 Bishop, Marriage and Divorce, ss. 14
(e)

—

—
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question about the competence ol the Courts of a

is in reality, w'hatever the fbrm may happen to be under
which it calls for judicial decision, a question about the judicial
competence of the sovereign of the country. When, for instance,
the High Court decides that a Swedish Court is, whatever the
authority given it by the King of Sweden, not a Court competent to divorce persons domiciled in England, the High Court in

country

reality determines that the

of the

High

King

of

Sweden

is

not, in the opinion

Court, competent to divorce married persons

have an English domicil.

So,

again,

diecides that it has itself, in general,

who

where the High Court

no jurisdiction to divorce
High Court in reality

persons not domiciled in England, the

determines that the English sovereign is not competent, that is,
ought not, to divorce married persons nor domiciled in England.
There is of course this difference between the two cases. When
the High Court is dealing with the jurisdiction, in matters of
divorce, exercised by a Swedish tribunal, the Court may, and does,
refuse to give effect to any divoroe which, in the opinion of the

High

Court, the

King

of Sweden,

and therefore the tribunal

When the

acting under his authority, was not competent to grant.

High

Court, on the other hand,

is

dealing with the jurisdiction in

itself is called upon
must obey the commands of the English sovereign.
fore, an Act of Parliament, or some established rule

matters of divorce which the Court

to exercise,
If, there-

it

law, gives

High Court

the

of English

jurisdiction to divorce persons not

must exercise the power and perform the
even though the Court may be of opinion

domiciled in England,

it

duty imposed upon it,
that the English sovereign ought not

to exercise jurisdiction, as

regards divorce, over persons not domiciled in England

(/).

No

Court, in short, can question the competence of the sovereign under

whom
the

it acts.

This distinction, however, between the attitude of

High Court when

Courts and

its

attitude

dealing with the jurisdiction of foreign

when dealing with

its

own

jurisdiction

for our present purpose, of subordinate importance.

Court

is,

by Acts

when dealing with
of Parliament,

principles which

be noted
(/)
y.

is

questions of jurisdiction,

See Niboyet

commend

v.

little

fettered

and in the main (g) follows the general
All that need

themselves to our judges.

that every Court, and the

High

Niboyet (1878), 4 P. D. (C. A.)

Le Mesuner, [1895] A.

is,

The High

Ctourt

1.

is

no exoeption

Compare Le Meswrier

O. 517.

(g) See, however, Schibsby v. Westenholz (1870), L. E. 6 Q. B. 155, cited
above, p. 29.

Digitized

by Microsoft®

.

INTRODUCnON.

42

to the rule, naturally tends to claim for itself a jurisdiction wider

tkan

holds to be in principle properly exercisable by other

it

tribunals.

Hence

judgments

is

the

High

Court's

mode

of dealing with foreign

a better test of the doctrine maintained by

the proper limits of jurisdiction than are the rules

defined the boundaries of the

Secondly.

An

" effective

High

judgment

sovereign, under whose authority

power
fore

Courts can,

if

"

it is

to enforce against the person

his

own

Court's

it

by which

authority

as to
it

has

(Ji)

means a decree which the
delivered, has in fact the

bound by

it,

and which there-

he chooses to give them the necessary

means, enforce against such person; to look at the same thing

from the other

a decree which gives
an actual and not a
merely nominal right, that is, a right which, if aided by the
sovereign whose Court has delivered the judgment, he can enforce.
judgment which is not " effective " or is "ineffective " means a
decree which the sovereign under whose authority it is delivered
has not in fact the power to enforce against the person bound by
it, and which therefore the sovereign cannot, even if he choose,
give his Court the means of enforcing; to look at the same thing
from the other side, an ineffective judgment is one which gives to
the person who obtains rights under it a merely nominal right,
to the person

side,

who

an

effective

judgment

obtains rights under

is

it

A

that

is

which he cannot, even if aided by the
under whose authority the judgment is delivered,

to say, a right

sovereign

actually and in fact exercise.

Thus

if

the

King

of Italy, or, to use

ordinary language, an Italian Court, gives a judgment entitling
to the possession of land at

judgment

King

is effective,

Rome which

is

occupied by

JL,

A

the

since it can clearly, under the authority of

by means of Italian magistrates, poKcemen,
or soldiers, be enforced against JL in favour of A. If, on the other
hand, an Italian Court should give a judgment entitling A to the
possession of land in London occupied by X, the judgment is
clearly ineffective, for it cannot by the mere power of the King of
the

of Italy,

Italy, his policemen, or his soldiers, be enforced against

X

or in

favour of A.
If these preliminary observations be borne in mind, the

meaning
No. III. becomes clear. It may be called
the "principle of effectiveness," or from another point of view
the " test or criterion of effectiveness."
However it be named,
of General Principle

(Ji)

See Ord. XI., and App., Not«
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that the Courts of a country, as re-

presenting the sovereign thereof, have a right, in the opinion of

English judges, to adjudicate upon any matter with which they
have in fact the power to deal

effectively,

and have not a right

to

adjudicate upon any matter with which they have not in fact the

power to deal

The

effectively.

" test of effectiveness "

may

be regarded as an application

further of that general recognition of rights duly acquired under

any

the law of

which is the true basis of all thelaw (i)
These rules exist to ensure
the recognition everywhere of rights duly acquired under the law
of any civilised country. But the actual acquisition of a right is
a matter of fact. A nominal right which cannot be enforced is
civilised country

rules of private international

The

not in reality acquired.
diction of a Court

is to

.

principle, therefore, that the juris-

be recognised then, and then only, when the

Court can give an effective judgment is in reality little more than
the rule that English judges will treat as acquired under, e.g., an
Italian judgment, those rights, and those rights only, which the
Courts

or, at

bottom, the sovereign of Italy can enforce.

Sub-Rule.

—When

divorce) the Courts of

with regard to any matter {e.g.,
no one country can give a com-

pletely effective judgment, but the Courts of several
countries can give a

more or

less effective

judgment, the

Courts of that country where the most effective judgment
can be given have a preferential jurisdiction.
This

is

a coroUary to General Principle No. III.

often been distinctly formulated, but
instance of

it a,ccounts

what may seem an anomalous

To understand

for

It has not

more than one

exercise of jurisdiction.

the bearing of this corollary, let us contrast the

judgment given by an English Court as regards the
possession of land in England with a judgment by an English
Court divorcing a husband and wife.
The judgment giving possession to A of land in London is as
effective as the judgment of any Court, or the decree of any
A or his representative
sovereign, can by possibility be made.
may, and will, be put into occupation of the land by the servants
effect of a

need for the enjoyment
But
foreign tribunal.
any
landowner the aid of
of the Court,

and

(j)

will not

See General Principle No.
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Court declares

A

effects is that in

divorced from

The judgment cannot,

persons.

M,

the most that such

judgment

Ejigland the parties have the rights of unmarried
of itself, secure that

A or M. shall

be treated as unmarried in France or Italj, and converselj no
sentence of divorce delivered in France can, of

itself,

secure that

the divorced parties shall be treated as unmarried in England.

Now

the value of a sentence of divorce, given, e.g., in England,

depends upon the connection of the parties with England.

If

they belong to that country, if they habitually reside there,

if

it is

their

home

or,

in technical language, their domicil, then the

English sentence of divorce

is

as effective as the sentence of the

Courts of any one country can be.

is

country where

to say, in the

country

itself,

are domiciled, say, in

divorce

is,

it is,

of most importance that their status as married or

unmarried persons should be

M

M

A and the status
which they belong, that
both to them and to the

It gives

of unmarried people in the country to

fixed.

New

If,

on the other hand,

A

and

York, the English sentence of

Hence the

comparatively speaking, ineffective.

that the Courts of a person's domicil have at

any

rule

rate jurisdiction,

(/c); and the
same principle is, we shall find, applicable not only to all judgments affecting status, but also to jurisdiction in matters of
succession to movable property (I).

if

not exclusive jurisdiction, in matters of divorce

General Principle No. IV.

— The

sovereign of

a

country, acting through the Courts thereof, has a right
to exercise jurisdiction over

any person who vohintarily

submits to his jurisdiction (m),

or,

in other words, the

Courts of a country are Courts of competent jurisdiction

over any person

who

voluntarily submits to their

j,uris-

diction.

This principle

may

be called the " principle of submission,"

from another point of view, the "test or
It applies to every

that a person

who

kind of

or,

criterion of submission."

civil jurisdiction.

voluntarily agrees, either

It

by

amounts

to this,

act or word, to be

bound by the judgment of a given Court or Courts has no right
deny the obligation of the judgment as against himself.

to

(A) See chaps, vii.

and

xv., post.

See chap, xvi., post.
(m) See chap, iv., Rule 56, and chap,
(_[)
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No. IV. may be treated as an
No. III. A person who agrees
to be bound by the judgment of a Court, e.g., by appearing as
defendant, does often by this mere fact give the Court the means
of making its judgment effective against him. Still, the principle
of submission is, it must be admitted, often based upon grounds
different from the principle of effectiveness. It is rather a portion,
or development, of the rule that a person is bound by his contracts.
a certain extent Principle

application, or result, of Principle

Submission,

by

e.g.,

may

should be noticed,

it

a party suing as plaintiff,

defendant, or

by his having made

by

it

take place in various ways,

his voluntarily appearing as

a part of an express or implied

contract that he will, if certain questions arise, allow

them

referred for decision to the Courts of a given country

(re)

Though General

Principles Nos. III. and IV. are

mitted) sound, their truth cannot be dogmatically

The

(it is

laid

to

be

sub-

down.

doctrine they involve as to the criteria of jurisdiction under-

it is contended, both the practice of our Courts and judgments or arguments which have met with general approval. But
it cannot in the exact form in which it is here presented claim the
direct sanction of English judges or of English text-writers.
lies,

Hence

arises the necessity for justifying this doctrine or theory.

on a twofold process: first (o), the proof that the
though not always with equal
the different kinds of jurisdiction which the High

Its defence rests

criteria or tests suggested apply,

clearness, to

Court either

itself

exercises or concedes to

foreign tribunals;

and, secondly (p), the examination of the objections which apparently, at any rate, lie against the validity of the doctrine and
of the General Principles in which
liet us

then

first

it is

expressed.

examine the application of the principles or

criteria- of jurisdiction to different

kinds of actions.

—

In such actions jurisdiction admittedly
Actions in rem (q)
the
res, e.g., the ship, being -within the
depends primarily upon
(1)

control of the Court adjudicating

upon the

(m) Sehibsby v. Westenholz (1870), L. E. 6 Q. B. 155;
(1875), 1 Ex. D. (C. A.) 17.
With the principle of submisaion,

we meed oonoern
should be directed

which applies more or

ourselves but slightly.
is

thereto, or in

title

The main point

Oopin

v.

Adamson

less to all actions,

to

which attention

the extent to which the principle of effectiveness applies to

different kinds of jurisdiction.
(o) See pp. 45 to 51, post.

(p) See pp. 51 to 59, post.
(q) See chaps, vi. and xiv., post.
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strictness within the control of the sovereign

Court acts

rity the

under whose autho-

(r)

In other words, the admitted rule as to judgnjents in rem

is

a

and obvious application of the principle of effectiveness,
and the same remark applies to jurisdiction in respect of immovables, or land, situate in a given territory (s). Whenever, indeed,
a Court is applied to, as, for example, in the old action of ejectment, for the purpose of obtaining from it possession of land, or a
determination of the right to the ownership of land, the proceeding is in substance, though it may not be in form, an action in
direct

rem.
(2) Actions with regard to divorce

and statMS

(t).

— Jurisdiction

in regard to divorce in general depends, according to English law,

upon the domicil of the married persons, one of whom seeks a
i.e., upon the domicil of the husband.
The Courts of the domicil do possess, and the Courts of any other

dissolution of the marriage,

country, speaking generally, do not possess, jurisdiction to grant
divorce.

No doubt there is a great deal which is artificial in the rules for
determining a person's domicil (m)
man, and still more often a
.

woman, may be

A

legally held to have his or her

home

in a country

where he or she does not Hve, and, it may be, never has lived.
Hence there is an apparent unreality about the rule which bases a
Court's authority to dissolve a marriage upon the domicil of the
Still, in

parties.

the vast majority of cases, a person's domicil

is

home; it is the country where he, in fact, lives. Hence,
far more often than not, a divorce granted by a Court of a person's domicil is the most effective sentence of divorce which can be
his actual

The

attainable.

matter

is

practice, therefore, of the

English Courts in this

a distinct application of the principle of effectiveness

combined with the corollary
consideration

thereto.

To

this

we must add

that, in questions concerning divorce

and

the

status

generally, it

is of practical importance that the Courts of some
one country should have exclusive jurisdiction. We can therefore

see

why

it is that,

assuming the validity of the English doctrine of

(r) See Story, s. 592

;

and Castrique v. Imrie (1870), L. R. 4 H. L. 414, 428,
Compare also chap, xiv., Rule 97, and eonunent

429, language of Blackburn, J.

thereon, 'post.

\

—

See Story, ss. 589 591; ajid Rose v. Himdy, 4 Oranoh, 269, 270.
chap, iv.. Rules 53, 57; chap, xii,., Bule 93; and chap, xiv., post.
(t) See chaps, vii. and xv., post.
(«) See chap, ii., post.
(s)
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a man's belonging to the country where he

is

domiciled, the Courts

when the proceedings for divorce are
taken not only have jurisdiction, but, subject to very limited exof the domicil at the time

to all actions

EngHsh law, exclusive jurisdiction in
The same remark applies, speaking in broad terms,
with regard to status. We can also see how it comes

to pass that

English Courts treat other circumstances, such, for

ceptions, have, according to

the matter.

example, as the domicil of the parties at the time of the marriage,
the place of the marriage, or the place where the offence giving rise

committed, as immaterial in respect of jurisdiction.
These circumstances have nothing to do with the effectiveness of
to divorce is

the sentence of divorce.
(3) Actions tvith Reference to

8 accession

{x).

— The

Courts of

a deceased person's domicil are admittedly Courts of competent
jurisdiction to determine the devolution, whether

movable property

wise, of the

we have a

A

by

by will or otherHer© again

the deceased.

clear application of the principle of effectiveness.

person belongs, according to the view of English judges,

to the
is

left

country where he

is

domiciled;

it is

there that he lives,

there, in the main, that, speaking very generally, his

property will be found situate.

If it be desirable, as

it

movable
would be

generally admitted, that the succession to the whole of his mov-

by some one law, then that law
must be the law of the country to which he belongs, i.e., where
he dies domiciled. Hence the Courts of a deceased's domicil
able estate should be determined

should certainly be held Courts of competent jurisdiction in regard
to succession to movables.

Whether they ought to be held to be
somewhat different matter,

Courts of exclusive jurisdiction is a

with which

it

will be convenient to deal in considering the objec-

tions to the doctrine that jurisdiction is based in the

main on our

two principles {y)
(4) Actions in

presents most

Personam

(z)

— This

difficulty to a student

theory of jurisdiction upheld by the
this

is

the class of actions which

bent on ascertaining

High

Court.

the

One reason

of

that the Court almost admittedly claims for itself a

jurisdiction

tribunals (a)

(if)

is

.

more extensive than it would concede to foreign
Another reason is that the judges of the High

See chaps,

ix.

and

xvi., post.

—

(y) See pp. 52 55, post.
(z) See chaps, v. and xiii., post.
(a) See Sohibshy v. Westenholz (1870), L. E. 6 Q. B. 155, 159.
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Court can hardly be said

to

have propounded any one guiding
we shall show

principle as to jurisdiction in personam, or rather, as
later,

the single principle which has been judicially put forward,

with more or

less

tion claimed

its real meaning from the
For guidance as to the jurisdicwe must look partly to the practice

authority (6), derives

instances and illustrations of

by the Court

(independently of

Common Law and

it.

itself

Acts of Parliament) of
of Equity, partly to a

the old

Courts of

of the instances in

list

which the jurisdiction of the High Court has received statutable
extension (c).
For guidance as to the jurisdiction conceded to
foreign tribunals by the High Court we must look to the, more or
less, authoritative enumeration of the cases wherein the judgment
of a foreign Court

is

to be held

prima

facie binding, as being

This list,
Court of competent jurisdiction (d).
however, does not profess to be exhaustive, nor, except in so far
as it may be confirmed by reported decisions, is it of undisputed

by

delivered

a

Our right course is to take the instances in which the
High Court apparently exercises, or concedes, jurisdiction, and
show that many of them hold good in principle when tested by
authority.

our criteria.

The High Court
the

exercises jurisdiction in personam both where
and often where the defendant is not, in
the time of the commencement of an action.

defendant

England
First,

at

is,

— where

the Defendant

or rather the Courts of

in England.

Common Law and

our present purpose make
in

is

it

The High Court,

of Equity, which for

up, have always claimed jurisdiction

personam over a defendant in virtue of the

service

upon him of

the king's writ, and as the writ can be served upon any one in

England, and cannot, except under

statute,

be served upon any one

out of England, this has been in effect a claim to jurisdiction

based on the presence of^a defendant in England.

But such

though originating in technical rules of practice, is
in reality based upon the principle of effectiveness.
Whenever
the King of England could serve a defendant in England with
the royal writ, or command, the king could, if he chose, make
his judgment effective against the defendant (e).
jurisdiction,

(S) Ibid.
(c)

Ord. XI.

r.

1,

and see App., Note

10, post.

(d) Sahibsby v. Westenholz (1870), L. R. 6 Q. B. 155; Scmsillonv. Rotcsillon

(1880), 14 Oh. D. 351.

—

pp. 279 292, and note par^
modes of compelling appearance, " First Report of

(e) See, as to process, 3 Blaokstone, cap. xix.

tioularly, as to the difteren/fc
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not in England

of Equity have never

The Courts

.

till

recent times

claimed or exercised, at any rate directly, jurisdiction over a
defendant who was not in England at the time for the service

The

of the writ.
at

any

test,

therefore, of effectiveness has

rate held good in

its

recently

till

negative, no less than in its positive,

aspect.

The Courts of Common Law and

of

Equity have further always

exercised jurisdiction over a defendant

who brought, an

plaintiff

who appeared
This again

action or suit.

conformity with the principle or

test of

But the High Court now, under

to,

or a

in strict

is

submission.

statutable powers (/), exer-

which the defendant is not in
England, and cannot therefore be served with a writ in England.
In dealing with this matter we may dismiss from consideration
all actions which directly or indirectly concern land in Engcises jurisdiction in several cases in

land (g)

they are in reality, though not in form, actions in rem,
and the jurisdiction of the Court clearly stands the criterion of
effectiveness.
Two of the other instances in which the jurisdiction
of the Court is exercised are: where relief is sought against a
person domiciled, or ordinarily resident, in England (h); and next,
whereve]' any injunction is sought as to anything to be done in
England, or any nuisance in England is sought to be prevented or
removed {i)
Here again there is no substantial difficulty in applying the
principle of effectiveness.
The first of these instances is little
more than an extension of the rule that a defendant who is
present in England is liable to the jurisdiction of the Court. A
person

;

who

is

domiciled, or

whom

a person against

a

is

ordinarily resident, in a country

judgment

often than not, be rendered effective.

can, if not always yet

is

more

Something indeed may be

said against the admission of domicil as a ground of jurisdiction

in personam, and this point will be considered in due course (k)

The second
tiveness.

done or

of these instances clearly stands the criterion of effec-

When

to be

an injunction is applied for against something
done in England, the Court is clearly asked to exercise

Conunissicniers for Inquiring into the Process, &o. of Pleading in the

Courts of
(/)

Common Law,

See Ord. XI.

r.

1851," pp. 4

—

7.

1.

(g) Ibid., r. 1 (a), (b).

(A) Ibid., r. 1 (c).

(») Ibid., r. 1

(A) See p. 52, post.

(f).

4

D.
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precisely the powers which English Courts,

and no

others, can

effectively exert.

No doubt the High Court does exercise jurisdiction in cases
which do not, obviously at least, come within either the principle
of effectiveness or the principle of submission, and the existence
of these cases

is

(l)

propounded in

an objection to the soundness of the doctrine

The

this Introduction.

force of this objection will

Meanwhile all that need
here be insisted upon is that the jurisdiction in personam of the
High Court, in so far as it is original and independent of statute,
rests almost entirely upon one er other of our two principles of

receive consideration in

its

proper place.

jurisdiction, and, in so far as

it is

statutable, is to a very great

extent based on the principle of effectiveness.

The High Court
diction

to

cases (to):

certainly, or all but certainly, concedes juris-

Courts of a foreign country in the following

the

—

the defendant is at the time of the action being
brought resident [present?] in the foreign country,
Where the defendant is at the time of the judgment being

Where

(i)

(ii)

delivered

a

country

•

Where

(iii)

.

subject

the party

who

of

the

sovereign

of

the

foreign

objects to the jurisdiction has

by

his

conduct precluded himself from objecting to the jurisdiction of the foreign Court (n).

These are the sole instances in which

it is

in

any degree

certain

that our judges concede jurisdiction in personam to the Courts of

a foreign country, and much doubt may now be entertained
whether jurisdiction would always be conceded solely on account
of the defendant's allegiance (o)

Now,

of these instances, cases

i.

and

ii.

clearly

come within the

(0 Ord. XI. 1. 1 (e), (ee), (g); and compare Ord. XVI. r. 48.
(m) Schibsby v. West&nholz (1870), L. R. 6 Q. B. 156; EouHUon v. Mousillon
(1880), 14 Ch. D. 351. See chap, xiii., post.
(k) See chap,

Douglas

xiii., post.

Forrest (1828), 4 Bing. 686, la the only case known to us which
comes near to a decision that allegiance is a basis of jurisdiction. There are, of
(o)

v.

course, dicta in Schibsby

v. Westenholx, Bousillon v. Rousillon, and eJsewhere,
that the Courts of a country have jurisdiction over a defendant who
at the time when the judgment is giv«i is a subject of the sovereign thereof.

to the

efEiect

Compare, however, Gibson ^ Co.

v. Gibson, [1913] 3 K. B. 379, which shows
not applicable as between the different parts of the
British dominions, allegiance being but one and indivisible.
In re Johnson,

that the principle

[1903]

1

is

Oh. 821, 832—835.
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nothing but the applica-

tion, or rather the expression, of the principle of submission.

Let us next consider the objections which may fairly be brought
against the validity of the proposed criteria of jurisdiction. Our
theory of jurisdiction is open to objections of two different kinds.
First objection.

— English judges,

it

may

be urged, have main-

tained a different doctrine, for they have based the jurisdiction of

a sovereign, when acting

as judge, not on his power to enforce his
judgments, but on the " duty " of the person affected thereby
(speaking generally the defendant) to obey them.
That the judges have used language which apparently supports

We

"
this objection is true.
think," say the Court of Queen's
Bench, " that the judgment of a Court of competent jurisdiction
' over the defendant imposes
a duty or obligation on the defendant
"'

to

pay the sum for which judgment

is

given, which the Courts

" in this country are bound to enforce;

and consequently that
anything \\hich negatives that duty, or forms a legal excuse for
" not performing it, is a defence to the action "
(p).
"

The answer

down

to this objection is that the doctrine judicially laid

does not in any

way

contradict the principle here contended

The language of Baron Parke, adopted by the Court of
Queen's Bench in the passage just cited, is, when taken alone, too
vague to afford a test of jurisdiction. The term " duty " cannot
be used in its ethical sense. The moral obligation of a defendant,
X, to obey the judgment of an Italian Court, ordering him to
pay 201. to A, depends on many considerations which Courts of
for.

law, not being Courts of casuistry, do not attempt to touch, and

above

all,

on the very matter which, in an action on a judgment,
all, namely, whether
does or does not,

X

cannot be discussed at

A

"duty " from a legal point of view
"
is the correlative to a
right," and the question, therefore, whether
X is under a legal duty to obey the judgment of the Italian
in fact,

Court

owe

is

201. to

A.

201.?

King of Italy,
command X to pay A

identical with the inquiry whether the

acting through his Courts, has a right to

this is so is admitted by the very judgment which
" duty " of the defendant as a criterion by which to

That

treats the

determine the competence of a foreign Court

(q).

We

are forced,

(p) Schibsby v. Westenholz (1870), L. R. 6 Q. B. 155, 159, per Curiam. See
Smyth (1842), 9 M. & W. 819; Williams v. Jones (1845), 13 M. & W.

^Russell V.

«28, 633.
(?) Schibsby v. Westenholz (1870), L. B. 6 Q. B. 155, 160, 161.

4 (2)
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then, to ask, when has a given sovereign, e.g., the King of Italy,
the " right " to issue commands to Z? This is the problem to be
solved.

Our

criteria are

an attempt to solve

solution cannot be affected, one

way

The

it.

or the other,

validity of a

by stating the

The Court of
upon
the vague
Queen's Bench does not in fact really
principle that the validity of a foreign judgment depends on the
problem which the solution

is

intended to answer.
rely

duty of a defendant to obey it. What the judges really do is to
enumerate the circumstances under which this duty arises, and to
show that, in the particular case, none of the conditions, which
create a duty on the part of a defendant to obey, or the right on
the part of a sovereign to issue, a judgment against him, exist.

The important

thing, therefore, to ascertain

whether the principle

is

of effectiveness and the principle of submission do, or do not,

include aU the conditions under which, according to the judgment

of the Court of Queen's Bench, a person

is

bound, or

is

under a

duty to obey, the commands of a sovereign.

Here we come across another and much more serious objection
which we are concerned to defend.

to the positions

Second objection.

—The High Court,

it

may

be urged, claims or

concedes jurisdiction under circumstances which cannot be covered

by

either of our principles of jurisdiction.

The

validity of this criticism can be determined only by
examining the cases of the exercise of jurisdiction which, appa-

rently at least, fall within neither the principle of effectiveness

nor the principle of submission.

These anomalous or exceptional cases

may

be brought under the

following heads, to some of which reference has already been

made

in the foregoing pages.

founded upondomicil or ordinary residence (r)..
bound by a judgment because he is
domiciled in the country where the Court delivering judgment has,
authority is, it must be admitted, to a certain degree an anomaly.
In actions having reference to status this anomaly may, as
(1) Jurisdiction

—That

a person should be

already suggested, be without great difficulty accounted for.

The

Courts of a man's domicil can give a more effective judgment with
regard to his status, e.g., on the question whether he is to be held
legitimate or not, than the Courts of any other country.
That
jurisdiction should, therefore, in this case

depend upon domicil, is
and the corollary

in conformity with the principle of effectiveness
thereto.
(r) See chap, v.,

Rule
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test of jurisdiction in

matters of

succession to movable property admits also of explanation.
true that,

It is

each piece of property be looked at separately,

if

jurisdiction ought to belong, not to the Courts of the deceased's

domicil, but to the Courts of the country where each piece of

property

is

situate at the

time of his death, for

it is

clear that it is

the Courts of the situs which can give the most effective

judgment

with regard to the possession of property situate within a given

But

territory.

if it

be convenient, as

it

certainly

is,

that the

Courts and the law of some one country should determine the
succession to the whole of a deceased's movable property, then it is

in accordance with the principle of effectiveness that jurisdiction

should belong to the Courts of the deceased's domicil.

From

the fact, however, that in matters of succession the power

of giving an effective judgment belongs rather to the Courts of the
situs than to the Courts of the domicil, flow

some noteworthy

results.

In the

first

place succession to land

of the country where the land

is

is

determined by the Courts

situate (s)

In the second place, in countries such as England, where a,
distinct difference is drawn between the administration of and the
beneficial succession to movables, every matter connected with
administration

is

within the jurisdiction of the Courts of the

country where any articles of a deceased's movable property are
T, an intestate, for example, dies domiciled in

locally situate (t).

Portugal, leaving goods, money, &c., in England.

The Portuguese

Courts indeed are Courts of competent jurisdiction to determine
whether A, T'a natural son, is or is not entitled to succeed to such
part of

T'a

money and goods

as

may remain

after the

due

administration of T'a property in England, e.g., the payment of

and the decision of the Portuguese Courts in the

his debts there,

matter of A' a claim to succeed will be taken as conclusive by
But it is to the English Courts, or to persons
English Courts (m)
.

acting under their authority, that belongs the right and duty of

They

administration.

petent

(a;)

and

com-

are in this matter the Courts of

exclusive jurisdiction.

In the third place, though, as regards beneficial succession
(«) Story, o.

591

;

Rules

53, 57, 93, 97, post.

See ohap. ix., Rule 76, post.
(m) Doglioni v. Crispin (1866), L. R.
(<)

1 H. L. 301.
Compare EnoMn v. Wylie (1862), 10 H. L. C. 1, with Bimng
Eu'ing (1883), 9 App. Cas. 34; (1885), 10 App. Cas. 453.
(a;)
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to movables,

the Courts of the deceased's domicil are Courts of

competent jurisdiction, they are not Courts of exclusively competent jurisdiction. Thus, tiiough to follow out our supposed case
of a Portuguese djing domiciled in Portugal, and leaving movables
in England, the Portuguese Courts are competent to determine

whether

A

has a right to succeed beneficially to T, yet the right

and duty of the English Court in "administering the property,
" supposing a suit to be instituted for its administration, is to
" ascertain who, by the law of the domicil, are entitled [to succeed
" to T's property], and, that being ascertained, to distribute the
" property accordingly.
The duty of administration is to be dis" charged

by the Courts of this country, though in the performance
" of that duty they will be guided by the law of the domicil "
(y),

and

will follow

any decision given in the matter, e.g., as to the
son to succeed, by the Courts of the

right of an illegitimate

domicil

The admitted

(z).

rules, in short, as to jurisdiction in

matters of succession, arise not from any opposition to the principle
of effectiveness, but

matter in hand.

from a question how

Look

best to apply

it

to the

at the property of a deceased as a whole^

and the Courts of the country

to which he belongs {i.e., according
English law, of his domicil) will appear to be in general the
tribunals most capable of giving an effective judgment with
to

regard to it. Look, however, at his movable property, not as a
whole, but as consisting of separate movables, and then it will

appear that the Courts of a country where each movable

is

situate

are the tribunals capable of giving the most effective

with regard to such movable.

Whatever

judgment
be the most proper

application of the principle of effectiveness, the very difficulties
felt by the Courts in applying it show that it is the principle by
which they are guided in matters of succession.

Why,

however, should domicil be a foundation of jurisdiction in

personal actions?

The answer apparently is that, until recently, it never has been,
according to English law, a ground for jurisdiction. That it has
recently been treated as such must be attributed, either to the
habit of resting jurisdiction on domicil in matters of status and
of succession, or to the fact that, when a man is " domiciled " or
" ordinarily resident " in a country, the
Courts of that country
(y) Snohin v. Wylie (1862), 10 H. L. C. 13, per Lord Cranworth; cited with
approval in Bwinff v. Ori-Ewing (1885), 10 App. Cas. 453, 503.
per Lord

Selborne.
(z)

Doglioni

v.

Crispin (1866), L. R. 1
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make a judgment against him
combined the consideration that a
man who has his domicil or ordinary residence, e.g., in England,
may perhaps be taken to submit to the jurisdiction of the English
Courts.
However this may be, the admission ought to be made
that, as regards actions in personam, it is something of an anomaly
that domicil should be made a ground of jurisdiction.

can, if not always, jet frequently,
effective,

with which fact

is

—

It is
(2) Jurisdiction founded on "place of obligation {a)
sometimes asserted that the High Court recognises the jurisdiction

forum

of the

obligationis, that

where an obligation

is

is,

of the Courts of the countrj'

incurred, or, in the terms of English law, a

cause of action has arisen (6).

For

this assertion, however, if

in its full breadth, no decisive authority can be cited.

made

Neither at

Common Law

nor in Equity did the mere fact of a tort having
committed, or of a contract having been made or broken, in

be-en

England, give the Courts jurisdiction over a defendant not present
in England, and there is no reason to suppose that the English
Courts have ever conceded

to foreign tribunals authority

more

extensive than that which the English Courts claimed for themselves.

At

nothing

to

the present moment, moreover, not only is there
show that the commission of a tort (c) in a foreign
country, is held by our judges to give jurisdiction in respect of
the wrong to the Courts of the country where the wrong is committed; but there is some, though not decisive, authority for
the assertion that they do not recognise such a ground of
jurisdiction (d).

The Common Law Procedure Act, 1852,
the

Common Law

ss.

18, 19, indeed gave

Courts jurisdiction (which the judges them-

thought in principle hardly defensible) (e) over a defendant
not present in England, when either the cause of action arose
in England or depended upon the breach of a contract made in
selves

England

(/),

and the High Court now claims jurisdiction in per-

(o) See chap, v., Kule 60, Exceptions 5 and 6; and compare chap, xiii.,
Rules 95, 96, post.
(6) See Schibshy v. Westenholz (1870), L. E. 6 Q. B. 155, 161; compared
with Westlake (5th ed.), 8. 322, and Ord. XI. r. 1 (e).
(c) See Companhia de Mofambique v. British South Airica Co., [1892] 2 Q. B.
Since 1920 the commission of a tort
(C. A.) 358, 413, judgment of Fry, L. J.
in England has been a ground for the exercise of jurisdiction over a person

not present in England; see Rule 60, Exception
(d) Sirdar Gurdxjal Singh v.

chap,
(e)

xiii.,

Rule

6, p. 265, post.

Uajah of Faridkote, [1894] A. C. 670.

Compare

96, post.

Schibsby v, Westenholz (1870), L. R. 6 Q. B. 155.
L. P. Act, 1852, B. 18. And see Jackson v. Spittall (1870), L. R, 5

(/) C.
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sonam over an absent defendant when the action is founded on a
contract which is made in England, or which by its terms or by
implication is to be govej-ned by English law, or on a breach
committed in England of part of a contract, wherever made, which
Whether the High
ought to have been performed in England (g)
.

Court would concede an analogous jurisdiction to foreign tribunals
is a point on which no certain opinion can be pronounced, whilst
authority can be {h) cited for the proposition that the mere cir-

cumstance of a contract having been made in a foreign country
does not give jurisdiction to the Courts thereof.

Even

amount

forum dbligationis cannot,
by the principle of effectiveness.
This is true; but the jurisdiction of the Courts of a country where
a contract is intended to be performed, and is in fact broken,
admits of explanation as an extension of the principle of submisit

this

of respect for the

will be said, be explained

If

sion.

X contracts with A

to

do something,

e.g., build a

house

some ground for
the assumption that
and A tacitly agree to submit any controversy as to the performance of the contract by
to the decision
of the French Courts. If this explanation be thought far-fetched,
or deliver goods in France, there

is,

at

any

rate,

X

X

then the deference in this case paid to the forum obligationis

must be treated
framing rules

as

an anomaly, suggested to English judges when

by the provisions of the
ss. 18, 19.
Still more
anomalous is the exercise of jurisdiction by EngUsh Courts merely
because a contract has been made in England, and in deference to
Scottish protests the exercise of jurisdiction was in 1921 abandoned in cases of persons domiciled or ordinarily resident in

Common Law

jurisdiction (i)

as to

Procedure Act, 1852,

Scotland.

—

(3)- Jurisdiction founded on possession of property (fc).
Ought
the possession of immovable or movable property in a particular

country to give the Courts thereof jurisdiction over the possessor?
C. P. 542; Durham v. Spenoe (1870), L. E. 6 Ex. 46; Allhuaen
(1868), L. B. 3 Q. B. 340.
Ord. XI.

(gr)

(E. S.

C, June

r.

1

(b), as

amended

in 1920

(K. S. O., July 14) and 1921

(A) Rousillon v. liomil'.on. (1880), 14 Ch. D. 361.

Compare, especially, Sirdar
and see ohap. xiii.,

v.

liajah of Faridkote, [1894] A. C. 670;

Ord. XI.

r.

1.

(k)

Malgarejo

23).

Qurdyal Singh
Eule 96, post.
(i)

v.

Compare ohap.

v.,

Eule

60,

Exceptions 4 and

9,

and ohap.

pott.
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a question which, in the opinion of English judges,

is still

to discussion.

Two
The

points, however,

must be carefully distinguished.

possession of property, whether land or goods, undoubtedly

gives the Courts of the country where the property

is

situate juris-

diction over that property, and, therefore, over the owner or possessor thereof, in regard thereto.

If a

man

claims land or goods

in Italy, the Italian Courts have a right to determine

who

is

the

person entitled to the ownership, or possession, of such land or

Such a determination is in substance, though not necesjudgment in rem, and its effect is, subject to
exceptions, with which we need not now trouble ourselves, fully
recognised by English Courts (I). One may perhaps go further
and say that the possession of property, at any rate of land, in a
goods.

sarily in form, a

country gives the Courts jurisdiction over the possessor in regard
This concession
to obligations connected with tfiis property (m).

of jurisdiction

is

not only consistent with, but confirmatory

of,

both

the principle of effectiveness and the principle of submission.
.

The

possession of property, whether land or movables,

ever, in Scotland, as in

some other

is,

how-

countries, held to give the

Courts of the country jurisdiction over the possessor, not only in
respect of the property or of duties connected there\^ath, but generally,

and

in short, to have the

same

ence of the owner in Scotland.
(so-called) arrestment to

effect as is

This

is

given to the pres-

apparently the theory of

found jurisdiction

(w);

if,

for example,

X

has broken a contract with A, or done a wrong to A, and goods
of ^'s are lying in Scotland, the arrest of the goods gives the
Scottish Courts, according to Scottish law, jurisdiction to entertain

an action against

The High

X for the

breach of contract or the wrong (o)

Court, however, does not claim jurisdiction for itself on

aooount of the presence in England of a defendant's property,
and English judges have expressed the greatest doubt whether
the possession of property locally situate in a country and pro-

Imrie (1870), 39 L. J. C. P. 350; Schibsby v. Westenholz
v. Smith, [1892] 1 Ch. (C. A.) 238;
Cammell \.,Sewell (1860), 5 H. & N. 728; 29 X. J. Ex. 360; Rousillon v.
Rouaillon (1880), 14 Ch. D. 351.
(>«) Ibid., and Becquet v. McCarthy (1831), 2 B. & Ad. 961; and compare

(0 See Castrigue

v.

(1870), L. E. 6 Q. B. 155, 163; Alcock

•Ord. XI. I.

(«)

1

(a), (b).

Duncan & Dykes,

Court of Session

Principles of Civil Jurisdiction, pp. 58

Practice, pp. 40

—53.

(o) See especially, Ibid., p.p. 74, 75.
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tected

by

its

laws does afford a ground of jurisdiction, and clearljr

incline to the opinion that it does not.

Now

th(i

noticeable thing

reason -thereof

is

The argument

.

session of property

is

the existence of this doubt

and th&

for basing jurisdiction on the pos-

that the possession by

X

of property, e.g.,

by the Scottish Courts, does, as
in Scotland, especially when
far as it goes, give the Courts the means of rendering a judgment
The argument against making the possesagainst X effective.
sion of property a ground of jurisdiction is that " the existence of
" such property, which may be very small, affords no sufficient
" ground for imposing on the foreign owner of that property a
"duty or obligation to fulfil the judgment" (p) given against
him by the foreign Court in an action, e.g., for libel, which has
no reference to his rights over such property. In other words,
seized

the objection to jurisdiction founded on the possession of property, say in Scotland,

that the. fact of X'a possessing property

is

in Scotland does not of itself give the Scottish Courts power

to-

judgment against X. Whatever be the
Aveight of the arguments in favour of, and against, the founding
deliver

an

effective

of jurisdiction on the possession of property, the hesitation

English judges in the matter
cause there

is

a difficulty in

They
determining how far

is instructive.

of'

hesitate be-

jurisdiction

resting on the possession of property stands the test of effective-

ness (q)

—

founded on considerations of convenience.
jurisdiction in certain instances on theground of convenience, and especially upon the ground of thfr
advantage of pronouncing judgment once for all against every
(4) Jurisdiction

The High Court assumes

person interested in a particular action.
out of England,

X, because he

may

is

a proper party to the action

grounds a defendant
against

whom

he

Thus

a person, Y, living

be joined as defendant in an action against

may

is entitled to

party be out of England.

(/•),

and on similar

join in the action a third party

(s),

indemnity even though such third

The

exercise of jurisdiction in these

instances cannot fairly be brought under the principle either of
effectiveness or of submission; it

and

justifiable, if at all,

is,

strictly speaking,

anomalous

only by considerations of immediate con-

(p) Schibshy v. Westenliolz (1870), L. R. 6 Q. B. 155, 163.
{q) Compare the Report of the Committee oa British and Foreign
Procedure, 1919, Parliamentary Paper, Cmd. 251, pp. 3, 4.
(r)
(s)

Compare chap,
See Ord. XVI.

v.,
r.

Rule

60,

Exception

8,

post, based

48.
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Our Courts would scarcely admit the validity of foreiga
judgments against persons made parties to an action under rules
similai- to Rules of Court, Ord. XI. r. 1 (g), or Ord. XVI. r. 48.
venience.

Our examination,

then, of the principles, or criteria, of juris-

diction leads to this result.
in which the

High Court

The

greater

itself

number

of the instances

claims jurisdiction, or allows

jurisdiction to foreign Courts, fall under one or other of our twoprinciples.

The

instances which do not at

first

sight fall under

one of these principles are some of them seen to be in reality applications of one or other of these principles, modified

by the

more

or less

desirability {e.g., in the case of divorce) of enabling the

Court of some one country

to give a final decision

on matters as

which the Court of no country can give an absolutely effective
judgment. In other instances the rule as to jurisdiction is doubtful, but in these the doubt is found, on investigation, to arise not
from the invalidity of our tests, but from a difference of opinion
on the result to which the application of these tests leads. There
are, further, one or two cases in which our Courts, for purposes of
convenience, exercise a jurisdiction which they would not concede
to foreign tribunals. If, however, the instances in which our tests
obviously hold good be fairly compared with the few instances
in which their validity is disputable, the conclusion to which we
are led is that the principle of effectiveness and the principle of
submission are the true, though not perhaps the sole, criteria of
to

jurisdiction

Choice of Law

GrENERAL PRINCIPLE No. V.

[t].

— The

nature of a right

acquired under the law of any civilised country must be
determined in accordance with the law under which the
right

is

acquired

This principle
If

A

by X,

is

(?«).

an immediate inference from Principle No. I.

acquires, under the law of France, a right to be paid
it

follows that, if

exactly what the right

A is to

is

enforce his right,

we must

20L

inquire

which the law of France gives him, for

See as to choice of law, chape, xix. to xxxii., post.
Hooper v. Gumm (1867), L. R. 2 Ch. 282, 289, judgment of Turner,
L. J. Compare Anderson v. Laneuville (1854), 9 Moore, P. C. 325, and Alcook
V. Smith, [18«2] 1 Ch. (C. A.) 238; Embiricos v. Anglo-Austrian Bank, [1904]
{i)

(u) See

2

K. B. 870; [1905]

1

K. B.

(0. A.) 677.
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not done, and the case

if this is

is

determined exactly as

debt had been incurred in England, then
receive

something more or

possible that

than he can fairly claim,

less

words, that English Courts

it is

may

We may

to violate General Principle No. I.

that this

is so, if

we suppose

the

or, in

other

enforce, not the right acquired

under the law of France, but some different right.
is

if

X may

But to do this
more clearly
be called upon

see

the French Courts to

by A against X under the law of
The reason why they enforce A's claim at all is the

to enforce a right acquired

England.

advisability of giving effect in France to rights acquired

Englishman against another in England.

But,

if

by one

English law be

not regarded as to the nature of the right acquired, we can see
in a

X

moment

and

A

that error

are

and

injustice

Englishmen,

living

would be the result. Thus,
in England.
X, out of

A, but for no consideration whatever, promises A to
pay him lOOL The promise gives A no legal right whatever,
under English law, to the payment of the lOOZ. by X. Both
parties being in France, A sues X in a French Court for the 1001.
as a debt owing to him. If ^'s claim be measured, as it ought to
be, by English law, then A will recover nothing; having acquired
no right to payment under English law, he possesses no right
which he can enforce in France. If, on the other hand, the
nature of A's claim be not measured by English law, then he may
very possibly recover lOOL; with the result that he enforces not a

gratitudf! to

right duly acquired under English law, but a non-existent right

which the French Courts erroneously thought he had acquired
under English law. The French Courts, in other words, through
neglect of Principle No. V., fail in their effort to enforce in France
a right acquired under the law of England (x)

—

General Principle No. VI.
Whenever the legal
effect of any transaction depends upon the intention
of the party or parties thereto, as to the law by which it
was governed, then the effect of the transaction must be
determined in accordance with the law contemplated by
such party or parties

(y).

(») Compare, as to possible miatak© as to the law of England, Castrique v.

H. L. 414. It seems to follow that where a promise,
governed by the law, e.g., of Scotland, is under Scottish law valid, without a
consideration, an action may be maintained upon it in England: In re Sonaoina,
[1912] 2 Ch. (0. A.) 394.
Invrie (1870), L. E. 4

(</)

As

to contracts, see

Lloyd

v.
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a canon having reference, not to the acquisition but to

the inter pretation of rights;

English Courts have

it

defines a second

ground on which

to consider the effect of foreign law.

In the

which come within it regard is paid to foreign law, not
because such law confers any rights upon a given person, but
because the terms of the law explain what are the rights which

cases

given persons intended to give or acquire in consequence of a
particular transaction

In

many

instances the

legal

effect of a person's

independent of his will or intention.
the case of wills or contracts

(z),

the

conduct

is

In others, and notably in

aim

of the Courts

is to

carry

out the intention or wish of some given person or persons, and if

upon to construe a testamentary document
must look to the intention of the testator or
of the contractors.
But such intention cannot in most cases be
ascertained without considering what was the law with reference
to which the testator made his will, or the contractors entered into
an agreement. The person whose intention has to be ascertained
the Courts are called

or agreement, they

—we will suppose him, for the sake of simplicity, to be a testator
may

point out in so

law in reference

man

to

many words what

which

his will

may

domiciled in England

is

is

the body of rules, or the

An

to be construed.

English-

say expressly that he wishes his

property to be distributed, in so far as English law does not forbid

such distribution, in accordance with the principles laid down by

Bentham

in

Principles of a Civil Code, chapter

his

accordance with the provisions of the Code Napoleon
case it

would be necessary

to

.

iii.,

or in

In the one

examine the writings of the

jurist, in

the other it would be necessary to examine the French Code, in
order

to"

The
by the will would depend, in the
of Bentham, and in the other on

determine what were the intentions of the testator.

rights of the persons benefited

one instance, on the doctrines

the provisions of the Code Napoleon.

It is of course perfectly

plain that neither Bentham's writings nor the

Code would be the

source of the rights acquired by the will; the source would be the

law of England giving effect to the intention of the testator.
Bentham's works, or French law, would be consulted only with a
view to ascertaining what were the testator's intentions. Foreign
Poole (1880), 5 Q. B. D. 272; In re Missouri Steamship Co. (1889), 42 Oh. D,
As to marriage settlements, see Este v. Smyth (1854), 18 Beav.
(O. A.) 321.
As to wills, see Bradford v. Young
112, 121, 122, judgment of Bomilly, M.R.
(1885), 29 Ch. D. (O. A.) 617, 625; Studd v. Cook (1883), 8 App. Caa. 577;

In re Millm-, [1914]

1

Ch. 511.

(z) See, especially, chap, xxv..
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law, to confine our attention to the Code Napoleon, would be not
the soui'oy of a right, but simply a necessary

So

a right.

if

A

and

X

means of interpreting

enter into a contract to be carried out in

France, and expressly provide that

An

accordance with French law.

its

terms shall be construed in

English judge, called upon to

decide whether the agreement has or has not been broken, must of

French law of contract (a)
more frequent cases in
which, through a document contains no explicit incorporation of
foreign law, the inference may fairly be drawn, either from the
terms used or from the nature of the transaction, that it was
written or executed with reference to the law of some foreign
country. Suppose, for example, that a Frenchman, domiciled in
England, makes a will in which the terms of French law are
necessity consider the nature of the

These remarks apply equally

•employed,

it

becomes necessary

to the far

to consider, in construing the will,

whether we must not incorporate into

it

the law of France, and a

similar question occurs wherever a contract

is

entered into which,

though containing no reference to French law, is to be wholly or
" The general principle, in short,
partially performed in France.
" by which the Court [is guided] in the solution of the question as
" to what law ought to prevail [is] that the rights of the parties
" to a contract are to be judged of by that law by which they
"intended, or rather by which they may justly be presumed to
" have intended, to bind themselves "
(&), and all the special rules
of interpretation enjoining that a contract must be construed in
some instances according to the law of the.domicil of the parties,
in others according to the law of the flag, in others according to
the law of the place of performance, or in others according to the
law of tlie place where the contract is made, are, in so far as they
hold good, simply applications to special circumstances of the
principle that you must look to the intention of ths parties. By
" intention," however, we must always remember is meant, not the

expressed, or even the consciously entettained, intention of the
particular persons, but the intention which, in the opinion of the
•Court,

most persons in the position of the particular parties would

have entertained had their minds been called to the matter at the

moment
What

of entering into a contract or other legal transaction.
for our present purpose deserves particular attention

is,

an illustration of the incorporation of foreigTi law in a contract,
Steams/lip Mossincn-e Co., [1895] 2 Q. B. (C. A.) 408; Ex parte
Dever (1887), 18 Q. B. D. (O. A.) 660.
(a) See, for

Dobell

V.

(fi) See In re Missouri Steamship Co. (ISSQ), 42 Ch. D. (O. A.) 321
327, per Chitty, J.; Lloyd v. Guibert (1885), L. R. 1 Q. B. 115, 122.
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that reference to foreign law under Principles No. V. and No. VI.

due to different causes. Under Principle No. V. our Courts
look to foreign law as the source of an alleged right; under Prinis

ciple

No. VI. they look

-alleged right.

law as an interpretation of an
sells and

goods at Paris to X, another French

•delivers

payment

for

to foreign

example, A, a French citizen,

If, for

citizen,

and sues

X

in England, A's right to

•originates in,

payment by X, if it exist,
and depends upon, French law. It is in reality a

may be used, which A attempts
England, and to such an attempt any provision of
Prench law which extinguishes A's right is an answer (c) If, on
"French

right," if the expression

to enforce in

.

A

X, two Englishmen domiciled in
England, make a contract, or T, an Englishman domiciled in
England, executes a will, the terms whereof to a certain extent
•embody the law of France, the rights of the parties under the
the

other

hand,

and

contract or of the beneficiaries under the will arise from the law
of England, though they cannot be interpreted without reference
to the

law of France; just

as, to

recur to an example already used,

the will of an Englishman domiciled in England, under which the
testator's property is to be distributed in accordance
•of

Jeremy Bentham, needs

with the views

for its interpretation a reference to

Bentham's works, though it is clear that the rights of the beneunder the will depend, not upon any authority possessed
by Bentham, but upon the law of England.
The distinction between the two different grounds for the
application of foreign law to the determination of a given case has
l)een sometimes overlooked; nor is it always very easy to see on
Tvhich of the two grounds it is that foreign law is really applicable
The determination, however, of what may seem a fine point may be
ficiaries

of considerable importance {d)
It should, however, be observed that General Principle

no

less

tion

than General Principle No. V.,
the fundamental

of

embodied

in

canon

of

General Principle No.

is

private
I.;

No. VI.,

nothing but an applicainternational

they. are both of

law

them

what is the legal right in fact acquired
\)j a given person, A, which therefore our Courts may under Principle No. I. rightly enforce. If his right is acquired under the law

maxims

(c) See,

for ascertaining

Souquette

v.

Overmann
by

•extinction of A's remtedy, e.g.,
-the extinction of A's, right.

(d)

Compare In

Hamlyn

v.

(1875), L. R. 10 Q. B. 525.

a law of limitation,

is

Note that a mere

not the same thing as

See Comment on Eule MS, chap, xxxii., post.
43, Oh. D. (O. A.) 321;

re Missouri Steamshvp Co. (1889),

Talisher IHsUUery, [1894] A. 0. 204.
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you must determine its existence and nature by French
you must apply General Principle No. V.; if his right
again, though acquired under the law of England, is to be interpreted by reference to the law of France, you must explain and
define it by reference to French law, i.e., you must apply General
Principle No. VI.
of France,

law,

i.e.,

What,

it

may

be asked,

is

the true nature and the real value of

the General Principles propounded in this Introduction?

axioms whence may at once be logically deduced
body of this treatise.
They are not again propositions covering the whole field of
private international law and possessing such accuracy and precision as to be applicable with confidence to the solution of the novel
questions, which from day to day arise as to the extra-territorial
recognition of rights. With regard, indeed, to some departments
of law (such, for example, as the law of contract) which have been
fully worked out, and the fundamental conceptions whereof have
been finally determined in England by many years of judicial

They

are not

the Rules to be found in the

legislation, it

may

be possible to lay

down leading

propositions

which -cover the whole subject. With regard to the rules of private
international law recognised by English Courts this is impossible.
These rules are of recent growth. They are subject to constant
change and expansion. Whilst many single maxims may be
treated as well established, many of the fundamental ideas on
which the system rests are far from being well defined or beyond
dispute, and rules, it must be added, which are repeated in textbooks, and even in judgments, will often be found on examination
to rest on a very narrow basis of precedent; whilst the actual
practice

of

the

Courts in some instances hardly coincides with

down in judgments of received authority.
But though the foregoing General Principles are neither axioms,

doctrines nominally laid

nor precisely stated propositions which cover the whole
private

field

international law, they possess a distinct character

of

and

value of their own.

They

are essentially generalisations suggested

by the decisions
and with
laws propounded by

of the Courts taken in combination with judicial dicta,

the doctrines in regard to the .conflict of
'

writers,

such as Story, Westlake, or Savigny, of acknowledged

weight and authority.
down, in

so

many

These generalisations, though not laid

words, by English judges, do,

express the grounds on which reported decisions
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to rest; they are far less the premises

when

called

upon

to

from which our judges
determine any question of private

international law, than the principles towards the establishment of
which the decisions of our Courts gradually tend. They mark not
so

much

the terminus a quo as the terminus ad quern of judicial

The doctrine, for example, which is embodied in
General Principle No. I., of the extra-territorial recognition of
duly acquired rights, is rarely, if ever, enunciated in its full
legislation.

EngHsh Court. But hardly a month passes without
some judgment being delivered in some Division of the High
Court which exhibits the increasing influence in England of the
breadth by an

tendency, prevalent throughout the civilised world, to give full
effect to rights

acquired under

The

foreign law.

some way measured by

that the jurisdiction

or ought to be, governed

country's Courts

is,

effectiveness {g),

may

maxim

(e), or in

principle again,

recognised by the law of England.

still

criterion of

be nowhere authoritatively laid

a very great extent regulate the exercise of

and

by the

(/),

of a

down

as a

But our Courts do to
their own jurisdiction,

more often determine what recognition

is to

be given to

foreign judgments by reference to the test of effectiveness.

Even

the anomalous instances in which this criterion or principle

is

disregarded cannot be understood unless the principle

is

recognised; for the true bearing of an exception

is

itself

never fully

perceived without a knowledge of the rule from which

it

is

a

deviation

When
their

General Principles

the nature of these

true value becomes apparent.

They open

is

to

appreciated,

students a

general view of the whole subject of private international law as

administered by English Courts.

They

indicate the direction in

which the rules as to the extra-territorial recognition of rights
tend, and thus give a rational meaning to maxims which, when
taken by themselves, appear arbitrary or conventional; and, if
they do not directly solve new problems of private international
law, help us in perceiving what are the problems which heed
These General Principles, in short, in so far as they are
solution.
correct generalisations obtained from and confirmed by decided
cases, place a reader in the right position for appreciating the

meaning and

the effect of the

body of

rules

which regulate the

extra-territorial recognition of rights.
(e)
(J)
((?)

General Principle No. V., p. 59, ante.
General Principle No. VI., pp. 60 64, antv.
General Principle No. III., p. 40, ante.

—

D.
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(

)

BOOK

I.

Preliminary Matters.
Book

I. treats

of matters which are in strictness preliminary to

the Rules contained in
Chajjter

I.

Books

II.

and III.

contains the interpretation of certain terms, such for

example as "country," "foreign country," and the

like,

which

often occur in the subsequent Rules, and the accurate apprehension whereof facilitates the understanding of the whole Digest.

Chapter II. contains Rules for determining a given person's
domicil.

Chapter

III.

"nationality," in

Rules

contains
so

at

far,

for

least,

determining

a

person's

as it is necessary for the

application of the Rules contained in Books II. and III. to decide

whether he

The

is,

or is not, a British subject.

principles, it is true,

which regulate the acquisition, or

loss,

of domicil or of nationality are not in themselves rules for deter-

mining the

extra-territorial effect of law,

to lie outside the scope of this treatise.

many

and may therefore seem

But

the application of

of our Rules, and notably of those relating to testamentary

and intestate succession, frequently depends upon the ascertainment of a person's domicil, and occasionally upon determiningwhether he is a British subject or an alien. The reader therefore
should have before him the principles which regulate the acquisition, loss, and resumption, both of domicil and of British
nationality.
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(

CHAPTER

)

I.

INTEEPRETATION OF TERMS
/.

(a).

GENERAL DEFINITIONS.

In the following: Rules and Exceptions, unless the
context (^) or subject-matter otherwise requires, the

following terms have the following meanings.
1.

'"This Digest " means the Rules and Exceptions

contained in Books
2.

I.

to III. of this treatise.

"Court" means His Majesty's High Court

of

Justice in England (c).
3.

"Person" includes

a

corporation

or

body

cor-

porate (<^).
4. " Country" means the whole of a territory subject

under one sovereign to one system of law (e).
5. "State" means the whole of the territory (the
limits whereof may or may not coincide with those of

^ country)
6.

(n)

subject to one sovereign (/).
" Foreign" means not English (g).

The terms

make up

defined are intended to bear in the Bules and Exceptions which

the Digest the meaning here given them.

It is not meant that they
should necessarily have the same sense in the comment which accompanies the
Digest. To restrict in the comment the use of every term used in the Digest

to the special meaning there given it, would involve the employment of strained
or unnatural language without conducing to the intelligibility or precision of
-the

comment.

The sense given to a term in this clause is occasionally varied in express
words in some of the subsequent Rules. See, e.ff., definition of "Court," Rule 67,
(S)

p. 312, post.

'

And, if and so far as the Court of Appeal has original
Court of Appeal.

(c)
-the

(J)

See p.
See p.
See p.

<5')

See p. 71, post.

(^d)

(e)

69, post.
69, post.
71, post.

5 (2)
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"Foreign country " means any country which is
not England {h).
8. " England" means the territory of England, including the Principality of Wales, and the town of Berwickon-Tweed, and includes any ship of the Royal Navy
7.

wherever situate (i)

"United Kingdom" means the United Kingdom
of G-reat Britain (England and Scotland) and Ireland,
the islands and the territorial waters adjacent thereto,
9.

but does not include either the

Channel Islands

" British dominions " means

10.

to the

Isle

of

Man

or the

(k).

all

countries subject

Crown, including the United Kingdom, and the

waters adjacent thereto.
" Domicil" means the country which in accordance
with the Rules (^) in this Digest is considered by English

territorial
11.

law to be a person's permanent home (m).
12. " Independent person" (n) means a person who
regards his domicil

is

as

not legally dependent, or liable to

be legally dependent, upon the will of another person.
13. " Dependent person " means any person who

is

not an independent person as hereinbefore defined, and
includes
(i)
(ii)

14. "

a minor
a married woman.

An immovable " means

a thing which can be

touched but which cannot be moved, and includes,
the contrary is expressly stated, a chattel real (o).

unless^

(A)' See p. 11, post.

(i) See p. 72, post.
(k) Certain islands, though not physically forming part of the United Kingdom, are by law held to be part of jthe United Kingdom; suoh, e.gr., are Shetland,

which despite its great distance from Scotland -is part of Scotland, and the
Isle of Wight, wlhioh is part of England.
Certain other islands, the Isle of
Man and the Channel Islanda, are held~by law not to be part of the United
Kingdom. The difference of treatment depends not on physical but on historical
causes.

See Eules
(m) Compare
(I)

1

to 18, and, as to domicil of corporations. Rule 19, post.

p. 84, post.

(«) See p. 73, post.

(o) See p. 75, post.
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15. "A movable " means a thing which
immovable, and includes
(i)

is

not an

a thing which can be touched and can be moved,

and
(ii)

a thing which

is

the object of a claim [p), and
or, in other words, a chose

cannot be touched,
in action.

16. " Zea;

domicilii,'''' or "law of the domicil," means
the law of the country where a person is domiciled (§}.

17. ^'Lex loci contractus "

means the law of the country
where a contract is made(r).
18. ^^ Lex loci solutionis " means the law of the country
where a contract is to be performed (s).
19. '' Lex situs'''' means the law of the country where
a thing is situate (1).
20. " Lex forV means the local or territorial law of the

country to which a Court, wherein an action is brought,
or other legal proceeding is taken, belongs («).

Comment.
(3)

Person

(x).

common
human being,

used in
or

a corporation.

— The -word

"person," both in law and even

£is

conversation, includes not only a natural person

but also an

artificial

This wide sense

is

person

the

or,

speaking broadly,

meaning given

to the

word

in this Digest.
It must, however, be remembered that every definition is to be
taken subject to the reservation " unless the context or subject-

matter otherwise requires."

There are

obviously apply only to natural persons

—The word

many Rules which

can

(«/).

" country " has

among its numerous
two following meanings (z), which require to be
oarefuUy distinguished from one another.
(4) Country.

significations the

See p. 75, post.
(g) See p. 77, post.
See p. 77, post.
(«) See p. 78, post.
(i) See p. 78, post.
(«) See p: 78, post,
(x) Only those terms are commented upon which need gome explanation.
(?))

(>)

{y) E.g., Rule 8, post.
means, for example (in its geographical sense), " a geographical district

{z) It

making up a separate part of the physical world,"
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A

country, in what may be called the political sense of the
word, means " the whole of the district or territory, subject to
(i)

one sovereign power "

(a),

such as France, Italy, the United States,

or the British Empire.

A

country in this sense

sometimes ealled a " realm," with

is

reference to the sovereign and his authority over the territory

and over

It is

his subjects therein.

in one of the

many meanings

sometimes termed a "state,"

of that word,

when considered in
who

reference to the citizens and their allegiance to the sovereign

has authority over the territory.

The word

" country "

is not,

in this Digest, used in its political

sense of a realm or State.

A

(ii)
country, in what may be called the legal sense of the
word, means " a district or territory, which (whether it constitutes

the whole or a part only of the territory subject to one sovereign)
is the

whole of a territory subject to one system of law;" such,

for example, as England, Scotland, or Ireland, or as each of the
States whicla collectively make up the United States.
For the term " country," in the legal sense of the word, there

no satisfactory English substitute.

If the use of a

new term

is

be

allowable, a country might, in this sense (on the analogy of the

Latin territorium legis and the German Rechtsgebiet), be called
a " law district," and this expression is occasionally used in this
treatise.

The term

" country "

is

throughout this Digest, and generally

(though not invariably) in the body of the work, used in
sense of law district.
It is

worth while to dwell a

little

its legal

further upon the relation

between the meaning of the word country in
of realm and its legal sense of law district.

its political

sense

It means again (in what may be termed its historical sense)
land inhabited, or supposed to be inhabited, by one raoe or people, as, for
instance, Italy, before the Italians were united under one Government. Neither
the geographical nor the historical sense of the word directly concern writers on

diBoovered country.
a,

law, but the geographical sense

is

worth

a limit to the use of the word in

notice, as putting in ordinary

and legal

language

There is an
awkwajdness, though one which oajmot be avoided, in calling the whole British
Empire one " country " in the political sense of the term. The awkwardness is
due to the excessive deviation in this application of the word from its more
its political

senses.

ordinary geographical sense.

The term sovereign or sovereign power

is, it need hardly be observed, not
sense of a king, or monarch, but in the sense in which it is
employed by jurists, of the power, whatever its form, which is supreme in an

(o)

used here in

ttie

independent political society.

See Austin, Jurisprudence (4th ed.),
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Territories ruled by different sovereigns never constitute one
country in either sense of the term, but a territory ruled by one

and the same sovereign,

a realm, though

i.e.,

constitute one country or law district,

such countries or law

Thus France,

may

also

it

may

as a fact

comprise several

districts.

Italy,

and Belgium, each constitute one separate
France (including, of course,

country in both senses of the term.

French dependencies) is one country in the political
sense of the word, and is also one country or law district in the

in that term

legal sense of the term.

On

the other hand, the British Empire,

while constituting one country, realm, or State in the political
sense of the term country, consists of a large

number

of countries

in the legal sense of the word, since England, Scotland, Northern

and Southern Ireland, the

Isle of

Man,

the different Dominions,

provinces. States, colonies, &c., are in this sense separate countries

or law districts.
(5) State.

—The word

" state " has various senses.

It

is

often

used as meaning a political society, governed by one and the same
sovereign power.

whole of the

Here

it is

used in contrast with country as the

territory, subject to

of a State obviously may, or

The

one sovereign power.

may

limits

not, coincide with the limits of

a country.

—

The word "foreign"
(6) Foreign, and (7) Foreign Country.
means, as used throughout this Digest, simply " not EngHsh."
Thus, a Scottish parent is as much within the term foreign parent
as an

Italian

or a

French parent.

The expression "foreign

country " means any country except England, and applies as
much to Scotland, Ireland, New Zealand, &c., as to France or
.

Italy (&).
(6) See, however, In re Orr-Ewiiig (1882), 22 Qi. D. (0. A.) 456, 464, 465,
an objection by Jessel, M. B., to the use of the word " fore%n," as applied
to Scotland. TTia objection, in effect, is that Scotland is not a foreign country,
for

has been an
but "ever since the union of the kingdom of Great Britain
The reply to tliis objection is, first, that
integral part of Great Britain."
Scotland, though of course not a " foreign " country in the sense in which the
word " foreign " is popularly and rightly used in ordinary discourse, certainly
is a "foreign" country in the sense in which these words are defined in this
treatise, and, secondly, that such a definition is both justifiable and convenient
in a book treating of the conflict of laws. The justifloation is to be found in
.

.

.

the fact that English Courts do, in regard to questions having reference to the
conflict of laws, in most, though not quite in all respects, treat Scotland and
Ireland as " foreign countries," or, in other words, the rules of private international law are applied by the High- Court in England in pretty much the
same manner to all other countries, whether they are or are not subject to the
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"

England.— The word

(8)

England

" is used in its ordinary

sense of England and Wales, including any adjacent islands, such
as the Isle of Wight or Anglesea, which form part of, or are,
The word, however, is by our
English or Welsh counties.
definition extended so as to include a ship of the Eoyal Navy

wherever situate,
ship

e.g.,

when lying
by

said (d), regarded

it is

is,

In any

parish of Stepney.

in an Italian port(e); such a

a fiction of law as part of the

person on board thereof

case, a

within the territorial jurisdiction of the

High

sidered as being in England, and Order XI.

writ out of the jurisdiction

(e),

is

Court,

r. 1,

i.e., is

is

con-

as to service of a

A

inapplicable to him(/).

when on the high seas, is normally subj.ect
but
under what circumstances, and to what
English
law
to
(g),
extent, she is to be considered as part of England is open to some
British merchant ship,

question (h).
(11) Domicil.

—A person's domicil

is

the place or country which

considered by English law to be his permanent

is

home

(i)

This merely verbal definition of the term " domicil " applies to

which the word

all cases in

description

is

Whenever a person

used.

particular country, e.g., France, the least which

be

is

of

any

said to be domiciled, or to have his domicil, in a

is

is

meant

considered by the Courts to have his permanent

is

that

home

in

France, and will be treated by them as being settled in France,
This fact is made prominent, as it ought to be, by applying to
except England, the epithet " foreign."

Brifish Crown.
all countries,

(e)

Seagrove

v.

Parks, [1891] 1 Q. B. 551.

(e)

Annual Practicei, 1921, p. 85; Fraser v. Akers
Compare Rule 60', and Exceptions thereto, post.

If)

Seagrove

(d) See

v.

Parks, [1891]

(1891), 35 S. J. 477.

Q. B. 551.

1

The Commonwealth Constitution Act, 190O, s. 5, provides for the applicaof the laws of the Commonwealth to all British ships (other than the King's

(j')

tion

ships of war) whose first port of clearance and whose port of destination is in
the Commonwealth; conf. Keith, Imperial Unity and the Dominions, pp. 216

221.

As

to the limitations of the doctrine that

of the country whose flag
94,

per Ldndley,

I/.

J.;

it carries,

Chartered)

see

Sank

a ship

is

part of the territory

Kei/n (1876), 2 Ex. D. 63^ 93,
of India v. Netherlands Co. (1883),

iJ.

v.

10 Q. B. D. 521, 544.
(Ji) The answer to this question may conceivably affect the validity of a
marriage on board a British merchant ship. See p. 669, note (p), past, A person
born on board a British ship, whether in foreign territorial waters or not, is

natural-born British subject: British Nationality Act, 1914, s. 1, sub-s. 1 (o).
person born on board a foreign ship (i.e., non-British ship) shall not be
deemed to be a British subject by reason only that the ship was in Britisb
Ibid., s. 1, sub-s. 2.
territorial waters at the time of his birth.
See Rule 22,
a,

A

p. 173, post.
(i)

See Rules

1 to 19, post.
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France is considered by the Courts to be
permanent home.
The words " considered by English law " are important, and

or, in other words, that

his

point to the fact that a person's domicil need not necessarily be his
actual home; or, to put the same thing in another form, that the
existence of a domicil

is

not a mere question of

fact,

ence of law drawn from the facts, whatever they

but an infer-

may

be, from
which the Courts infer that a person has a domicil in a particular

country.

This very general definition applies further to the domicil of
both the classes of persons known to the law (that

to say)

is

(1) Natural persons (or human beings).
(2) Legal persons (or corporations).

Any more specific, and therefore narrower, definition of the term
would not cover the domicil both of human beings and of corporations.
For further information as to the nature and meaning of
domicil, the reader is referred to the Rules explaining its meaning
or nature, with reference,

corporations

first,

to natural persons

(fc)

secondly, to

;

(l).

(12) Independent Person, and (13) Dependent Person.
independent person means a person who, as regards the legal
of his acts,

is

not dependent on the will of any other person,

other words, whose will

is

and by himself

Since the term

alone.

for legal purposes exercised
is

— An
effect
or, in

by himself,

used in this Digest with

reference to a person's legal capacity for acquiring or changing his

domicil by his

own

acts, it

means, as here used, a person legally

capable of effecting a change of domicil, and

who

is

not liable to

changed by the act of any other person (m).
The position of an independent person has two characteristics,
the one positive, the other negative. The positive characteristic is
the full legal capacity to act for himself, especially in the change
of domicil. The negative characteristic is freedom from liability
to be legally acted for, and especially to have his domicil changed
have

it

at the will of another person.
(A) See Rules 1 to 18, post.

See Bute 19, post.
(m) Such a person aa ia here deaorjbed by the term independent person is
often called, both by judges and text-writers, a person sm juris. This expresIt is a convenient one, but is purposely
sion is borrowed from Roman law.
avoided on account of the difficulty of transferring without some inaccuracy the
(I)

technical terms of one legal system to another.

in
is

mind
used,

A

reader, however, should bear

a person sui juris m.eans, when the term
here called an independent person.

that, in reference to domicil,

what

is
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Under English law a man of
of full age,

A

is

full age, or

an unmarried

woman

such an independent person.

dependent person means a person who, as regards the legal
dependent, or liable to be dependent, on the

effects of his acts, is

whose will, as regards
by himself, and may be exer-

will of another person, or, in other words,

legal effects, cannot be exercised

its

cised

by another person.

Since the term

is

used in this Digest with

reference to a person's legal capacity for acquiring or changing his

domicii by his

own

acts, it

means, as here used, a person who

is

not legally capable of effecting a change of domicii for himself,

but whose domicii

is

liable to be

changed

(if at all)

by the

act

of another (w).

The

position of a dependent person has therefore two charac-

teristics,

the one negative, the other positive.

The

negative-

characteristic is legal incapacity to act for himself, especially in

the change of domicii.

The

positive characteristic is Kability to

be legally acted for, and especially to have his domicii changed for

him by the act of another person.
Under different legal systems,

different classes of persons arfr

"Under English law the two classes which
indubitably fall within the term as already explained are ^first,.
minors; and, secondly, married women (o).
Neither of these classes has the legal capacity to make a change
of domicii, and both of these classes are liable to have it changed
by the act of another person, who in the case of minors (p) is
'generally the father, and in the case of married women (q) is
always the husband.
The term " liable " in the definition should be noticed.
It
covers the case of a person (such as an infant without living
dependent persons.

—

parents or guardians) of

whom

it

cannot be said that there

is

at

moment any person on whom he is dependent, or who can
The infant is, however, even then not an
cihange his domicii.
the

independent person in the sense in which the word

is

here used.

(«) Such a dependent person is often termed by judges and text-writers a
person not sui juris; the term, though convenient, is avoided in these rules for
the same reason for which the corresponding term person aui juris is mot

employed.
(o) Lunatics are purposely not added.
Their position in respect of capacity
to efEect a change of domicii is not free from doubt, but the better view seems
to be that a lunatic's domicii cannot be changed by his committee. See comment

on

E.ule 18, post.

(p) Rule

9,

(?) Rule

9,

Sub-Rule
Sub-Rule

1, post.

2, post.
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He
to

legally incapable of changing his

is

have

changed

it

guardian

The

(i)

own domicil

(r),

and

liable

act of a person appointed

Immovable, and (15)

A

Movable.

subjects of property are in general (t) throughout this

treatise divided

into immovables

head are included

latter

by the

(s).

An

(14)

(if at aJl)

75

all

and movables, and under the

things which do not fall within the

description of immovables.

.Immovables axe tangible things which cannot be moved, such
and houses, whatever be the interest or estate which a
person has in them.
Hence the term includes what English
lawyers call " chattels real," that is to say, land, &c., in which a
as are lands

person has less than a freehold interest,

Movables

are, in' the first place,

as,

for instance, leaseholds.

such tangible things as can be

trade, and in general terms
goods; and, in the second place, " things " (using that word in a

moved,

e.g., animals,

money, stock in

very wide sense indeed) which are the objects of a claim {e.g.,

X

to A), called by English lawyers
of money due from
" choses in action," in one of the senses (u) of that ambiguous term.

payment

It is convenient to

group under the one head of movables goods

and choses in action (the objects of a

legal claim), for neither class

under the head of immovables, and each

falls

class is in

many

same

rules.

respects, as regards the conflict of laws, subject to the

There

is,

however, this essential distinction between goods and

choses in action, that goods have in fact a local situation, and choses
in action {e.g., debts) have not.

Hence, those Eules as

to

movables

which depend upon an article having a real local situation, i.e.,
occupying a definite space, do not, except by analogy, apply to
choses in action {x)
(ii)

The

division of the subjects of property into

(y)

Eule 10 and Sub-Rule,

(s)

Potinger

v.

Wightman

immovables

post.

(1817), 3 Mer. 67; In re Beaumoni, [1893] 3 Ch.

490.
(t) In some Eules, as, for example, those referring to administration, and in
Eules which are intended to follow verbatim the words of an Act of Parliament,
it is sometimes necessary to use to a limited extent the ordinary English division
into realty and personalty, or real property and personal property.

(«) Gltose in action
(i)

man
(ii)
(iii)

is

used for

the claim or right to a performance or service legally due from one
to another;

the thing claimed, e.g., the debt due;
the evidence of the claim, e.g., the bond on which a debt

(aO See Rule 153, p. 565,

j.ost.
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and movables does not square with the
English lawyers between things

distinction

real, or real

known

property

(«/:),

to

and

things personal, or personal property {z)

For though

all

things real are, with certain exceptions, included

under immovables, yet some immovables are not included under
things real; since " chattels real " (a), or, speaking generally,
leaseholds, are included under immovables, whilst they do not,

for most purposes,

On

come within the

the other hand, while

tions,

all

are,

with certain excep-

included under things personal, or personalty, there are

things personal, viz., chattels real,
holds,

class of realty, or things real.

movables
or,

speaking generally, lease-

which are immovables, and are in no way

affected

by the

Rules hereinafter laid down as to movables.

To put

the same thing in

other words,

"

immovables " are

equivalent to realty, with the addition of chattels real or leaseholds; " movables " are equivalent to personalty, with the omission
of chattels real.
(iii)

Law

is

always concerned, in truth, not with things but

and therefore not directly with immovables or
movables, but with rights over, or in reference to, immovables or
movables, or, to use popular language, with immovable property
and movable property. It will serve to make clear the relation
between the division into immovables and movables, and the
division into realty and personalty, if we treat each as a division,
not of the subject of property, but of the rights of which property
from a legal point of view consists.
Immovable property includes all rights over things which cannot
be moved, whatever be the nature of such rights or interests (c)
Movable property includes both rights over movable things or
goods, and rights which are not rights over a definite thing, but
with rights

{V),

{y) See 1 Steph.
(a) See 2 Steph.

Comm.
Comm.

(14th ed.), pp. 92, 93.
(14th ed.), pp. 1—8.

(a) Chattels real include estates for years, at will,
1

Steph.

Comm. (Uth

and by

sufferance.

See

ed.), p. 160.

(6) See as to this point,

and

for an account of the different meanings of the

—

word

''property," Williams, Real Property (23rd ed.), pp. 3 6.
What is
pajtioularly to be noted is that " property " in English law, as in ordinaiy

language, means either (1) ownership in things, or (2) the things in which, or
with regard to which, ownership may exist, or, to put the same thing more

means either (i) rights legally capable of being exchanged
money, or (ii) the things (if any) which are the objects of such rights.
(o) Mortgages are immovables.
See In re Hoyles, Row v. Jagg, [1910] 2 Ch.
333, 336; [1911] 1 Oh. (C. A.) 179; and as to terms immovables and movables,
judgment of Farwell, L. J., [1911] 1 Ch. pp. 184, 185.
generally, property
for
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A

by one person against another {e.g., the claim by
to
be paid a debt due to him by X, or generally to the performance
are claims

of a contract

made with him by X),

or in other words, which

aa.-e

choses in action.

Kealty, looked at as a division of rights, includes

all

rights over

things which cannot be moved, except chattels real.
Personalty, looked at as a division of rights, includes both rights
over movables and choses in action, and further includes chattels
real, or leaseholds.

Hence, immovable property
addition

of

chattels

equivalent to realty, with the

is

movable property

real;

is

equivalent

to

personalty, with the omission of chattels real.
It is of consequence to notice the difference

between movables

and personal property, because judges, especially in the earlier
cases on the conflict of laws, have occasionally used language
which identifies movables with personal property (d), and suggests
•

the conclusion that all kinds of personalty, including leaseholds,
are, as

regards the conflict of laws {e.g., in the case of intestate

by the

governed

suooession),

properly so

rules

which apply

to

movables

This doctrine has now been pronounced

called.

erroneous, and leaseholds (it has been decided) are, as regards the
conflict of laws, to

as

immovables
(16)

is

Lex

be considered of course as personalty, but also

(e).

domicilii.

—What

is

the country in which a person

domiciled must be determined in accordance with the Rules

hereinafter stated (/)

It

.

may

is a totally different thing

A

French

even here be remarked that domicil

from

residence.

permanently settled in England, but is
The law of his domicil is the law of

citizen is

residing for a time at Paris.

England.
(17)
at

Lex

loci contractus.

— The

expression lex loci contractus^

any rate as used by English Courts, is ambiguous.
means the law of the country or place where a contract

(1) It

H. Bl. 665, 690, judgment of Lord
VardUl (1826), 5 B. & C. 438, 451, 452, judgment
of Abbott, C. J.; Forbes v». Steven (1870), L. B. 10 Eq. 178. Story habitually
uses the terms personal property, personal estat©, and the like, aa meaning
(d) See, e.g.. Sill v. Wotrswick (1791), 1

Loughborough; Birtwhistle

v.

movables.
(e)

Freke

v.

Lord Carbery

(1875), Irish Rep. 9 Eq. 541;,
123.

Compare Dunoan

v.

(1873), L. R. 16 Eq. 461;

De

Lawson

(1889), 41 Ch. D. 394; Pepin

[1902] 1 Ch. (C. A.) 24. Conf. Westlake,
(/) See Rules 1—19, post.
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made or entered into. This is the sense in which it is always
employed in this Digest, and is also the sense in which it is
generally employed in the earlier English cases on the conflict of

is

laws

means the law by which the

(2) It often

a contract intend
the contract

of

to be governed,

it

made

is

—the law, in

short, to

which

with the intention

subject, in accordance

parties, or, as it is often called, the proper

the

who make

parties

law of the

contract {g)

These two laws constantly do in fact coincide, that

and the same

is,

are one

X in

London sells goods to A, to be
delivered and paid for in London. But they need not coincide.
A marriage contract, or settlement, is made in England between
and A, who are a Scots man and woman domiciled in Scotlaw, as where

X

land.

It appears, either

from the express terms or

indirectly

from the language of the instrument, that the contract is intended
to be carried- out in accordance with the law of Scotland.
In
such a case the lex

loci contractus, in the first sense of that

term

which the term is used in this Digest), is clearly the
law of England; the lex loci eontractiis, in the second sense of that
term, is as clearly the law of Scotland (h)
(the sense in

Lex

(18)

goods to

A in

Lex

(19)

money
The

loci solutioriis.

The

Italy.

situs.

—X

—X

leaves by will to
and furniture in Italy.

in France,

London

contracts in

lex loci solutionis

is

A

lex situs, as regards the land, is the

to deliver

the law of Italy.

lands in England,

law of England;

as

regards the money, the law of France; as regards the furniture,

the law of Italy

Lex

(20)

means the

(i)

fori.

— This

expression, it should

local or territorial

wherein the action

is

be noted, always

law of the country

to which a Court
brought, or other legal proceedings are taken,

belongs.
(g) See Rule 15S, p. 572, post.
(A) See App., Note 5, " Preference of English Courts for Zex loci contractus."
The lex looi contractus, in the sense in which it is used in thia Digest, is merely
one species of the lex actus, or the law of a place where a legal transaction

takes place.
(i)

It

may

be well, though

of these examples

is

intended to show what

matter of

hardly necessary, to point out that the object
meaning of the lex situs; they are not
the law applicable to the things in question. As a
it is

to illustrate the
is

fact, succession to these things

would be determined by an English

Court, as regards the land, in accordance with the lex situs, but as regards the
money and furniture, in accordance with the lex- domicilii, of the testator.
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any law other than
whether the country referred to be

the application of

is so

England or a foreign country. If, for instance, the assertion be
in reference to England that the Courts, as to certain matters

made

{e.g., procedure), always follow the lex fori, or, in other words, the
law of England, what is meant is that, when an action, &c. is
brought in an English Court, every matter of procedure is
determined in accordance with the ordinary local or territorial law
of England, and that this is so, even though the case have in it a
foreign element, as where an Italian brings in England an action

Frenchman for the breach of a contract made in
Germany. So again, if a similar assertion be made with reference
to Italy, what is meant is that, when an action is brought in an
against a

Italian Court, every matter of procedure

is

determined according

to the ordinary local or territorial law of Italy, and that this

even though the case have in

it

is so,

a foreign element, as where an

Englishman brings in Italy an action against a Frenchman for
the breach of a contract

II.

made

in

New

York.

APPLICATION OF TERM "LAW OF COUNTRY."

In this Digest the law of a given country (^),
law of the country where a person is domiciled)
(i)

(e.ff.,

the

means, when applied to England, the local or
territorial (/) law of Elngland
;

(ii)

means, when applied to any foreign country, any
law, whether it be the local or territorial law
of that country or not, which the Courts of
that countiy apply to the decision of the case
to

which the Rule refers

(m).

Comment.

Law

of country.

England
(jk)

or

the

— The term law

of a country, e.g., the law of

law of

is,

Italy,

as already explained (w),

See as to the ambiguity of the term " law of a country," Intro., pp.

6, 7,

See as to the meaning of local or territorial law, Intro., p. 6, ante.
This clause must of course be read subject to the definition of lex

fori,

unte.
(?)

(ni)

under which such law always means local or

territorial law.

(») See Intro., p. 6, ante.
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ambiguous

(o)

It

.

means in

the territorial or local law of

its

narrower and most usual sense

any country,

i.e.,

the law which

is

applied by the Courts thereof to the decision of cases which have

them no foreign element (p)
It means in its wider sense all
the principles or maxims, including, it may be,, foreign law and
the rulevS of the conflict of laws (q), which the Courts of a country
apply to the decision of cases coming before them.
The Rules contained in this Digest state the principles according
to which English Courts will determine what is the particular

in

.

country, the law whereof
case having in it

is to

be applied to the decision of a given

any foreign element;

these Rules, whether they

lead to the application of English or of foreign law, are all Rules
for the decision of cases

When
meaning
(1)

these

coming before an English Court.

considerations are borne in mind,

of the expression law of a country

When

country England.

— When

becomes

the varying

intelligible.

any Rule, applied

to the

circumstances of a given case, designates England as the country
the

lavv

whereof

is

to determine the case, or, in other words, directs

that the case be determined in accordance with the law of England,
then the term " law of England " must mean the local or territorial
If the term were used in a more general sense
and meant the law or principle, whatever it might be, which an
English Court would apply to the case, the Rule would constitute
an unmeaning truism; for we are dealing with cases decided by an
English Court, and it is clear from the nature of things that any
case so decided must be determined in accordance with some law or
principle which the English Court applies to it (r)
Thus, Rule 193 (s) states (inter alia) that the succession to
the movables of an intestate is governed by the law of his domicil,
i.e., by the " law of the country " where he is domiciled, at the time

law of England.

of his death.

an intestate, dies domiciled in England.

Z),

He

is

a French

(o) So also are of course its equivalents, such aa EugUsh law or Italian law,
and terms of which it forms a part, such aa lex domioUii, or " law of the country
where a man is domiciled," or lex situs, or " law of the country where a thing
L3

situate."

this,

but

it

In re Johnson, [1903] 1 C!h. 821, is not in reality inconsistent with
has been doubted whetheuj the case is rightly decided. See App.,

" Law of a Country and the R&nvoi."
See
Intro., p. 1, ante.
{p)
(?) See In re Queensland Meroemtile f Agency Co., [1892]
219, 226, per Lindley, L. J.

Note

(r)
(s)

1,

—

See Intro., pp. 2 4, ante.
See chap, xxxi., jmst.
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citizen resident in Italy.

Eule applied

leaves movables in

England. Our
England as the country in
movables must be distributed,

to the case designates

accordance with the law whereof his
or in other
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words directs that his movables be distributed according
law of England, i.e., in accordance with

to the local or territorial

If by the law of England were,
under these circumstances, meant some principle (t), whatever it
might happen to be, which the English Courts would apply to

the Statute of Distribution.

the case, the Rule would afford no guidance whatever.

When

(2)

country

a foreign country.

is

—When

any Rule

applied to the circumstances of a given case designates a foreign
country, e.g., Italy, or the Isle of

Man,

law
determine the case, or in other words directs that
the case be determined in accordance with the law of Italy, then

whereof

as the country the

is to

"law of Italy" means, unless the contrary is expressly
any principle or body of law which the Italian Courts hold
applicable to the particular case. The Rule in effect directs that
the term

stated,

English Courts shall decide the case with reference
whatever
decide

it

be, according

to

to the law,

which the Italian Courts would

it.

Thus D, an

He

intestate, dies domiciled in Italy.

citizen resident in Italy.

He

leaves movables in

is

a French

Again

England.

apply Rule 193. The Rule applied to this case designates Italjas the country in accordance with the law whereof D's movables
must bo distributed; it directs, that is to say, that his movables

But the expression
means not necessarily the territorial law of
Italy, but any law which the Italian Courts would apply to the
decision of the particular case. This might be the territorial law
of Italy, but it might be, as in fact it probably is (u), the territorial
law of France. However this be, the Rule is here not unmeaning.
It states that English Courts will determine a case which obviously
be distributed according to the law of Italy.

"law

of Italy" here

contains foreign elements, in accordance with the law, whatever

may
(«)

be,

which the Italian Courts hold applicable

See Intro., pp.

to the case

it

(a;)

2, 4, ante.

(«) See Codice Civile del Eegno d' Italia, Art. 7.
" When it is said ttat the law of the country of domicil must regulate
(a;)
"the succession, it is not always meant to speak of the general law [i.e., what

"has been called in this treatise the local or territorial law], but, in some
"instances, of the particular law which the country of domicil applies to the
" case of foreigners dying domiciled there, and which would not be applied to a
" natural-born subject of that country. Thus in Collier v. Rivaz (2 Curt. 855),
6

D.
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testator, an EnglUli-born subject, died domiciled in Belgium, leaving a
"will not executed according to the forms required by the Belgian law: By
" that law, the suoceasion in such a case is nob to be governed by the law of
" the country applicable to its natural-born subjects, but by the law of the
"testator's own country: And it was held [in England] that the wiU, being
" valid, according to the law of England, ought to be admitted to probate."

"the

1 Williams, Exors. (11th ed.), P- 271; sea also Peohell v. Hildersley (1869),
L. R. 1 P. & D. 673; In Goods of Laeroix (1877), 2 P. D. 94. "The idea,"
it has been pointed out, " that the law of a particular country does not mean
" the ordinary law of the land, but the law which would be appKed by [the
" Oourts of] that country to a given case, a view which is sufficiently familiar
" to English students of private international law, is by no means so well known
" in Prance.'' See " The Bourgoise Case in London and Paris," by Malcolm

—

Mcllwraith, 6

Two
1

I^.

Q. Rev. 379, 387 (n.).

observations are worth making:

The ambiguity

in the expression " law of a country " would, for the purpose

of this Digest, and indeed of private international law generally, cease to be of
great importance were all nations agreed on the principles governing the choice

from being the case, the term "law
law of such country. Thus, if
the Italian Courts agreed with the Courts of England in referring succession to

of law.

Were

this so,

which

of a country " would always

is

of course far

mean the

territorial

movables wholly to the lex domicilii, the rule that succession to movables is
governed by the law of the country where an intestate dies domiciled would
mean that if he died domiciled in England, succession to his movables was

governed by the territorial law of England, and that
Italy, it was governed by the territorial law of Italy.
2.

The

country,"

illustrations given in the text of the

when applied

to the lex domicilii,

to

England and

is

but the principle which they

definition always

situate."

The one exception

means the

is

local or territorial

country respectively, refer
illustrate applies with one
s-itus,

or " law of a country

Thb by its very
law of the country to which a
the lex fori.

Court wherein legal proceedings, are taken belongs.
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CHAPTEE

II.

DOMICIL(«).
(A)

DOMICIL OF NATUKAL PEES0NS(6).
I.

Rule

1.

— The

country which

domicil of any person

is

the place or

considered by English law to be his

is

permanent home
This is—

Nature of Domicil.

(c).

which is in fact
permanent home
in some cases, the place or country which,
whether it be in fact his home or not, is
determined to be so by a rule of English law.

(1) in general, the place or country
his

(2)

Comment and

No

definition (d) of domicil has given entire satisfaction to

English judges.
(a) story

chap.

Illustrations.

ii.

As, however, a person's domicil

(8th ed.), chap.

(4th ed.), pp. 48

iii.

39

ss.

—66; Savigny,

pp. 86—114.
(6) For domicil of natural persons,

—

ss.

i.e.,

i9;

may

Westlake, chap,

certainly be
xiv.;

—355, Guthrie's transl.

350

human

beings, see Rules 1

Foote,

(2nd ed.),

—

18.

For

domicil of l^al persons or corporations, see Rule 19, post.
(o) " Domicil meant permanent home, and if that was not understood by

"

itself,

no illustration could help

(1868), 28

Xi.

J. Ch. 396, 400, per

(1862), 31 L. J. Ex. 314, 320.

to make it intelligible."
WhioJcer v. Hume
Lord Cranworth; Attornetf-General v. Eowe
See further, as to the meaning of "home,"

pp. 84—88, post.
(d) See App., Note

For the purposes of private
6, " Definition of Domicil."
international law, the " place " within which it is reqtiired to determine a man's
domicil

is

always, or almost always, a "country," in the sense in which the
defined.
The words " place or " might, therefore,

word has been hereinbefore

in strictness, be omitted from this rule.

however, convenient to give a
it be a State, a
country, a town, &c., within the limits whereof it may be desired to determine
a person's domicil. See further, pp. 94 97, post.
It

is,

general description of domioU applicable to any place, whether

—

6 (2)
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described as the place or country which

is

home, and as a place or country

his

"considered by law"

invariably)

(i.e.,

considered by law to be
is

usually (though not

by the Court)

to be a

thrown on the
nature of domicil by a comparison between the meanings of the
two closely connected terms, home and domicil.
person's home, because

so in fact, light is

it is

Home. — The word "home"
ordinary discourse, and
precision.

is

is

not a term of

art,

but a word of

usually employed without technical

Yet, whenever a place or country is termed, with any

approach to accuracy, a person's home, reference

is

made

facts.

to a connection or relation

between two

facts the one is a physical fact, the other a

mental

intended to be

Of

these

fact.

The physical

fact is the person's "habitual physical presence,"
or, to use a shorter and more ordinary term, " residence " (e),

within the limits of a particular place or country.

The mental fact

the person's " present intention to reside permanently, or for an

is

"indefinite period," within the limits of such place or country;
or,

more

accurately, the absence of

any present intention

(/)

on his

(e) The term " residence " is used by some writers as synonymous with the
word "home," i.e., as including both " residenoe," in the sense in which the
word is used in the text, and the " intention to reside " (animus manendi) To
this use of the word ''residence" there is in itself no objection, but there is
.

great convenienoe in appropriating (as is done throughout this treatise) the
substantive " residence " and the verb " reside " to the description of the physical
is included in, but does not make up the whole of, the meaning of
the word " home." " Residence " has, in many instances, been employed by

fact which

judges and others to demote a person's habitual physical presence in a place or

country which may or may not be his hom$. See, e.g., Jopp v. Wood (1865),
34 L. J. Ch. 212, 218; Gillis v. Gillis (1874), Irish Rep. 8 Eq. 597. It is hoped,
therefore, that tho restriction of the term " residence " to this sense alone dqes
not involve too wide a deviation from the ordinary use of language.
Though it is of little importance in which sense the words " residence " and
" reside " are employed, it is of considerable importance that they should be used
in one determinate sense. Confusion has sometimes arisem frojn the employment
of the

word " residence "

at one time as excluding,

and at another time

as in-

Compare J'ojrp' v. Wood (1865), 34 L. J. Ch. 312;
4 De G. J. & S. 616, with King v. Foxwell (1876), 3 Ch. D. 518.
The word " habitual," in the definition of residence, does not mean preaenoe

cluding, the animus manendi.

in a place either for a long or for a short time, but presence there for the greater
part of the period, whatever that period may be (whether ten years or ten days),
referred to in each particular case.
(/)

See Story,

s.

residing in a place
of determining

43, for
is

the remark that the absence of all intention' to cease

sufBcient to constitute the animus manendi.

where it

is

The

difficulty

that a person has his home, or domicil, arises in general

from the

difficulty, not only of defining, but of ascertaining, the existence of the
very indefinite intention which constitutes the animus manendi. See AttorneyGeneral V. Pottinger (1861), 30 L. J. Ex. 284, 292, language of Bramwell, B.

Digitized

by Microsoft®

DOMICIL,

85

part to remove his dwelling permanently, or for an indelinite

from such place or country. This mental fact is technically
though not always with strict accuracy, the animus
manendi (g), or "intention of residence."

period,

termed,

When

it is

perceived that the existence of a person's

home

in a

given place or country depends on a relation between the fact of
residence and the animus manendi, further investigation shows

that the

may

word home,

as applied to a particular place, or country,

be defined or described in the following terms, or in words

same

to the

efiect.

—

A person's home is that place or countr^y,
of- home.
which he, in fact, resides with the intention of residence {animus manendi) (h), or (ii) in which, having so resided,
he continues actually to reside, though no longer retaining the
intention of residence {animus manendi), or (iii) with regard to
Definition

either (i) in

having so resided there, he retains the intention of residence
{animus manendi), though he in fact no longer resides there {i).
This definition or formula has undoubtedly a crabbed appear-

ivhich,

ance.

It,

however, accurately describes

cases under

which a given person,

be said to have a

racjr,

or, iu other

home

all

D {k),

the circumstances or

may, with

strict accu-

in a particular country, e.g., England,

words, in which England can be termed his home, and

excludes the cases in which England cannot with accuracy be

termed his home.

The

first

clause of the formula or definition

describes the conditions under which a

home

is

acquired.

The

second and third clauses describe the conditions under which a

home
is

is

most

retained.

The meaning and

easily seen

from examples of the

effect of the

whole definition

cases in which, under

it,

a country can, and a country cannot, be considered D's home.
The cases to which the formula can be applied are six.
(1) Z) is a person residing in England, without any intention of
leaving the country for good, or of settling elsewhere. England is
(§) It is often, in strictness, rather the animus revertendi et

manendi than the

animus manendi.
(h) The term animus manendi, or intention of residence, is intended to include
the negative state of mind, which is more accurately described aa " the absence
" of any present intention not to rieside permanently in a place or country."
" home " is " that place or country in which either
(j) More briefly, a person's
" he resides, with the intention of residence (animus manendi), or in which he

"has

so resided,

and with regard to which he retains either residence or the

"intention of residence."
either whose
{¥) D is, throughout this chapter, used to designate the person,
domicil is in question, or upon whose domicil a legal right depends, or may be

supposed to depend.
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His position is, in fact, the position of every
There exists in his case exactly that
combination of residence and of purpose to reside required by the
first clause of the definition.
The time for which his residence
clearly D's

ordinary

may

home.

inhabitant.

have lasted

is

immaterial.

A person

may

have resided in a
it may have

country for a month, for a year, or for ten years;

been his residence for a longer or a shorter period; but from the

moment when
and intention
is his home,
country

there exists the required combination of residence

to reside
or,

permanently {animus manendi) the country

in popular language, he has his

D, an inhabitant

(2)

home

in the

(Z)

of England,

who has
mind

continue residing there, makes up his

hitherto intended to
to settle in

France.

His home, however, continues to be English till the moment when
he leaves the country.
It is till then retained by the fact of
residence, though the animus manendi has ceased to exist.
D
intends to abandon, but until he leaves the country, has not
actually abandoned England as his home. This is the case of an
intended change of home which has not actually been carried out.
It falls within the second clause of the definition of home.
is an inhabitant of England, who has for years intended
(3)
to live permanently in England.
He goes to France for business
or pleasure, with the intention of returning to England and
residing there permanently. England is still his home. It is so
because the intention of residence (animus manendi) is retained,
although D's actual residence in England has ceased.

D

The

case falls precisely within the third clause of the definition

of home.

D

(4)

has never, in fact, resided, and has never formed any

intention of permanently residing in England.
these circumstances, does not possess an English
for the matter to need

is

too clear

comment (m)

The
fact,

That D, under

home

case is one which obviously does not fall within, and
excluded by, the definition already given of a home.

is,

in

time of residence to domioil, oommeut on Rule 17,
be conceded that if the intention of permanently residing' in a
"place exists, residence in that place, however short, will establish a domicil."
Bell V. Kennedy (ISfiS), L. R. 1 Sc. App. 307, 319, per Lord Chelmsford.
(m) The one apparent exception to this remark is the case of children and
others, who have the homo of some person (e.?., a parent) on whom they depend.
The explanation is that such persona are considered as sharing the home of
the person on whom they depend, rather than in strictness possessing a home
of their own. See Rule 9 and Sub-Rules 1 and 2, post.
(I)

post.

See, as to the relation of

" It

may
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D, who has been permanently residing in France, is for
moment in England, but has never formed the least intention
permanent residence there, being a traveller who has come to

(5)

the
of

England for a time

to see the country.

He

clearly has not, either

in strictness or in accordance with ordinary notions, a

England, and

it is also clear

home

in

that his case does not fall within the

terms of the definition.
(6)

D,

lastly, is a

person

who has been permanently

residing

formed an intention of coming to England,
where he has not been before, and settling there. He has not yet
quitted France
England clearly is not his home, and the case is
one manifestly excluded from the terms of the definition (w)

in France, but has

.

From

our formula, as illustrated by these examples, the con-

clusion follows that, as a

home

is

acquired by the combination of

actual residence {factum) and of intention of residence {animus),

(when once acquired) lost, or abandoned, only when both
the residence and the intention to reside cease to exist.
If, that
is to say, D, who has resided in England as his home, continues
so it is

either to reside there in fact, or to retain the intention of residing

be his home. On the
England and to entertain
the intention of residing there permanently, England ceases to be
If, to
his home, and the process of abandonment is complete.
such giving up of a home by the cessation both of residence and
of the animus manendi, we apply the terms "abandon" and
" abandonment," the meaning of the word home may be defined
there permanently,

other hand, if

England continues

D ceases both to

to

reside in

with comparative brevity.

A

" home " (as applied to a place or country) means " the place
" or country in which a person resides with the animus manendi,
" or intention of residence, or which, having so resided in

it,

he

"has not abandoned."
This definition or description of a home, in whatever terms it is
expressed, gives rise to a remark which will be found of considerable importance.
as a

home

from the

is

This

is

that the conception of a place or country

in no sense a legal or a technical idea, since

relation

between two

facts,

it arises

"actual residence" and

"intention to reside," neither of which has anything to do with
(») Oases (4), (5), and (6) are, it may be said with truth, simply cases (1),
and (3) looked at, so to speak, from the other side. The six cases or

(2),

examples, how«ver, describe the six different relations in which a person may
stand in respect of residence and animus manendi towards a given country, and
are each worth observing in reference to questions which
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the technicalities of law.

A

person might have a

where law and Courts Were
whether a given place is or
person's

law

home

is

tbtally

in a place

not to be considered a particular

is

in itself a

home

unknown, and the question

mere question of

fact,

and not

of

(o).

It is worth while to insist

on the non-legal, or natural character

by the word "home," because from the
definition of a home, combined with knowledge of the ordinary
facts of human life, flow several conclusions which have a very
of the notion signified

connection Avith the legal rules determining the nature,

close

acquisition,

and change of domicil.

Results of definition of " home."

— Of these results, flowing from

the definition of a home, considered
\\ithout

any reference

ing are the principal:
First.

The

merely as a natural

fact,

to legal niceties or assumptions, the follow-

—

vast majority ef

mankind

(in the civilised parts of

the world, at least) have a home, since they generally reside in

some country,

e.g.,

England

ceasing to reside there.

any intention of

or France, without

It is nevertheless clear (if the thing be

looked at merely as a matter of fact, without any reference to the
rules of law) that a person

may

be homeless (p)

no country of which you can at a given

.

There

moment with

may

be

truth assert

it is in fact D's home.
D, for example, may be an English emigrant, who has left
England for good, but is still on his voyage to America, and has
not yet reached Boston, where he intends to settle. He has lost
bis homo in England; he has not gained a home in America.
He
is ill the strictest sense homeless.
Here the residence which is the
basis of a home does not exist. D, again, may be a traveller, who
hits abandoned his English home, with the intention of travelling
from land to land, for an indefinite period, and with the fixed

that

D

purpose of never returning to England. In this case also
is
homeless.
He has no home, because he does not entertain that
intention of residence, which goes to make up the notion of a

home. D, again, may be a vagabond, e.g., a gipsy who wanders
from country to country, without any intention of permanently
For the bearing of

this remark on the law of domicil, see comment on
post; In re Tootal's Tru&ts (1883), 23 Oh. D. 532; and Westlake (5th
ed.), ». 243; Casdagli v. Casdagli, [1919] A. C. 145.
British subject whoso
domicil of origin was English can acquire a domicil of choice in Egypt.

(o)

Rule

7,

A

{p) Contrast Rule

2,

p, 98. po^l. as to domicil.
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Here, again,

D

is

homeless, because

of the total want of any animus manetidi (q).

In these (and perhaps in some other) instances a person
matter of fact homeless, and

he

is

considered by law to

than in another,

or, in other

is as

a

we shall find to be the case (r),
have a home in one country, rather
if,

as

words,

if

he has a domicil, this

result of a legal convention or assumption.

He

acquires a

is

the

home

own act, but by the operation of law.
The definition of home suggests the
Secondlij.

not by his

inquiry, which
sometimes raised in the Courts (s), whether a
person can have more than one home at the same time, or, in other
has, in fact, been

words, whether each of two or more countries can at the same

moment be the hom? of one and the same person?
The consideration of what is meant by home " shows
'.'

that (if

the matter be considered independently of all legal rules) the

question

more than one

is little

The following

of words.

state of facts certainly

to live half of each

may

exist.

D determines

year in France and half in England.

He

and friends, in each country. He resides
during each winter in his house in the South of France, and spends
each summer in his house in England. His intention is to pursue
the same course throughout his life. He entertains, in other words,
the intention of continuing to reside in each country for six months
possesses a house, lands,

•

in every year.
If the question be asked whether
is

D

has two homes, the answer

that the question is mainly one of language.

If the intention

by D to reside in each country be not a sufficient
manendi
as to each, then D is to be numbered among the
animus
persons who in fact have no home. If it be a sufficient animus
manendi, then D is correctly described as having two homes {t).
entertained

Thirdly.

The abandonment

(m) of one

home may either
new home. In

cide with, or precede, the acquisition of a

(§) See
(2nd ed.),
(r) See
(s) See

for these cases of homelesBness, Savigny,

a.

coin-

other

354, Guthrie's transl.

p. 107.

Rule

2,

p. 98, post.

Eulie 3, p. 99, post.

though almost a verbal one, has given some trouble to
They have here as elsewhere somewhat confused a question
of fact and a question of law, and have occasionally failed to distinguish the
question of fact, whether D can independently of legal rules have two homes,
from the legal question, whether it is or is not a rule of law that a man cannot
have more than one domicil.
(i)

The question

raised,

writers on domicil.

(«) See Rule

8,

p. 121, post.
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home maj be combined with

words, abandonment of one

ment

maj

in another home, or else

settle-

be the simple abandonment of

one home without the acquisition of another.

D, for example, goes from England, where he is settled, to
France on business. At the moment of leaving England, and on
his arrival in France, he has the fullest intention of returning

thence

England, as his permanent residence.

to

continues for the

first

This purpose

D, therefore,
English home. At the

year of his residing in France.

though living in France, still retains his
end of the year he makes up his mind to reside permanently in
France. From that moment he acquires a French, and loses his
English home. The act of acquisition and the act of abandonment
exactly coincide.
They must, from the nature of the case, be
complete at one and the same moment.
The act of abandonment, however, often precedes the act of
acquisition.
D leaves England with the intention of ultimately,
settling in France, but journeys slowly to France, travelling
through Belgium and Germany. From the moment he leaves
England his English home is lost, since from that moment he
gives up both residence and intention to reside in England, but
during his journey no French home is acquired, for, though he
intend.s

to

settle

in France,

residence there cannot begin

till

France is reached. The relation between the abandonment of one
home and the acquisition of another deserves careful consideration, for two reasons.

The

first

reason

is,

that the practical difficulty of deciding in

which of two countries a person
sidered

as

subtleties,

domiciled arises

is

(in

at a given

general)

moment

to

be con-

not from any legal

but from the difficulty of determining at what moment

of time a person resolves to
to be Living his permanent

make

home.

a country in which he happens

The nature

of this difficulty

is

by a reported case. The question to be determined
was, whether D, who at one time possessed a home in -Jamaica,
had or had not in the year 1838 acquired a home in Scotland. No
one disputed that in 1837 he had left Jamaica for good and was
residing in Scotland. It was further undisputed that some years
later than 1838 he had acquired a Scottish home or domicil.
The
matter substantially in dispute was whether at the date in question
D had made up his mind to reside permanently in Scotland. The
case came on for decision in 1868, and D hims?lf gave evidence as
to his own intentions in 1838.
His honesty was undoubted, but
the Court, though having the advantage of D's own evidence,
well illustrated

Digitized

by Microsoft®

.

.

.

DOMICIL.

found the question of fact most
result took a different view

determine, and in the
on the strength of letters
himself of what was then

difficult to

(chiefly

written in 1838) from that taken by
his intention as to residence (x)

The second reason

91

D

that there exists a noticeable difference

is,

between the natural result of abandonment and the legal rule
{y)
as to its effect.
As a matter of fact, a person may abandon one
home without acquiring another. As a matter of law, no man
can abandon his legal home or domicil without, according to
either acquiring a new or resuming a former

circumstances,
domicil.

Fourthly From the fact that the acquisition of a home depends
upon freedom of action or choice, it follows that a large number of
.

persons (z) either cannot, or usually do not, determine for them-

where their home shall be.

Thus, young children cannot
boys of thirteen or fourteen,
though they occasionally do determine their own place of residence,
selves

home

acquire a

more generally
guardian; the

husband;

for

themselves;

of a wife

is

for

them by

their father or

usually the same as that of the

and, speaking generally, persons dependent upon the

will of others have, in

they depend.
because

home chosen

find their

home

This

many

cases, the

obvious, but

is

at the bottom of

it lies

home

the

of those on

fact

is

whom

worth notice,

what might otherwise appear

to be

arbitrary rules of law, e.g., the rule that a wife can in no case

have any other domicil than that of her husband
(a;)

Kennedy

Bell v.

Hewitt, [1892]
(y) See Eule
(a) See Eule
(a)

(1868), L. K. 1 Sc. App. 307.
Oh. (O. A.) 180.

3
8,

p. 121, post.

9,

p. 126, and Sub-Eules, post.

(a)

Compape Oraignish

v.

Prom an examination into the meaning of the word "home," when it is
employed, we can trace the connection between the word when used with

strictly

accuracy and

In

its

all cases

application in various lax or metaphorical senses.

there exists a

more

dence and intention to reside.
to his lodging, the place
Still,

or leas distinct reference to the ideas of resiwhen a lodger aaya he is " going home "

Thus,

where he

lives is certainly not

the speaker intends to look upon

a more or

it

for the

a permanent residence.

moment

in the character of

permanent abode.
A colonist, again, calls England his home. In the mouth of the original settler
the expression may perhaps have been used at first with accuracy, and have been
an assertion of his intention to return and reside in England,(a«im«s revertendi)

He

less

when no real intention to
then meant is that the speaker entertains
towards England the sentiments which a person is supposed to entertain towards
the land which is in reality his home.
or his children, continue to use the expression

return any longer exists.

In these and

Wliat

like instances

is

may
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—

Domicil not same as home. As a person's domicil is the place
or country which is considered bj law to be his home, and as the
law in general holds that place to be a man's home which is so
fact, the notion naturally suggests itself that the word
"domicil" and the word "home" (as already defined) mean in
reality the same thing, and that the one is merely the technical

in

equivalent for the other.

whether
"It occurred to me," says Baron Bramwell, "
might not interpret this word domicil' by substituting the
'"
word home for it; not home in the sense in which a man who
" has taken a lodging for a week in a watering-place might say he
" was going home, nor home in the sense in which a colonist, born
"in a colony, intending to live and die there, might say he was
"coming home, when he meant coming to England; but using
"the word 'home' in the sense in which a man might say, 'I
"'have no home; I live sometimes in London, sometimes in
" 'Paris, sometimes in Rome, and I have no home " (&).
.

" one

.

.

.

'

'

'

'

The

notion, however, expressed in the passage cited

This idea, that the word home means, when

same thing

as

assumption

that

the

term domicil,

is

is fallacious.

strictly defined, the

based on the erroneous

the law always considers that place to be a

home which

is his home, and on the omission
law in several instances attributes to a
person a domicil in a country where in reality he has not, and
perhaps never had, a home.
Thus the rule that a domiciled
Englishman, who has in fact abandoned England without

person's

actually

to notice the fact that the

acquiring any other home, retains his English domicil
principle that a married

woman

is

(c), or

the

always domiciled in the country

where her husband has his domicil, involves the result that a
person may have a domicil who has no home, or that a woman
may occasionally have her domicil in one country, though she
has her real

home

in another.

A

person, further,

may

reside

and

intend to reside, and therefore in fact have his home, in a country,
though on account of the character of the country English Courts

may

it as his domicil.
Thus an Englishman who
Shanghai with the intention of residing there permanently, and without any idea of returning to England, dies at

refuse to treat

resides at

ment of fact to the use of coneoioua metaphor. What is worth notice is that
the ideas of " rcsidenoe " and of " intention to reside " are not entirely absent
from even the metaphorical uses of the word " home."
(6)

AUorney-Generalv. Howe (1862), 31 L.

(o)

See Eule

8,

J.

Ex.

post.
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,

Shanghai. He has at the moment of his death a home in China,
but he dies not with a Chinese, but with an English domicil (d)
An attempt, therefore, to obtain a complete definition of the legal

term domicil by a precise definition of the non-legal term home
can never meet with complete success, for a definition so obtained
will not include in its terms the conventional or technical element

which makes up part of the meaning of the word domicil

The question may

naturally occur to the reader,

why

(e).

that

is it

made to coincide in meaning with
word home, or, in other words, why is it that the Courts
consider in some instances that a place is a person's home which is
the term domicil should not be
the

not so in fact?

The answer

It is for legal purposes of vital

follows:

as

is

man should be fixed with some home or
otherwise it may be impossible to decide by what

importance that every
domicil, since

law his rights, or those of other persons, are

The

cases, therefore, of actual

conventional rule,
or legal

It

is,

homelessness must be met by some

other words, a person must have a domicil

or, in

home assigned

real one.

to be determined.

him, even though he does not possess a

to

again, a matter of great convenience that a person

should be treated as having his
place where persons of
general, have their

home

or being domiciled in the

his class or in

home.

The

his position

would, in

law, therefore, tends to consider

that place as always constituting a person's domicil which would

generally be the
the

home

of a wife

home

of an infant
is

of persons occupying his position.

is

Thus

generally that of his father, and the Iiome

generally that of her husband.

Hence the

law

rule of

assigning to an infant, in general, the domicil of his father, and to

woman, invariably, the domicil of her husband.
These considerations of necessity or of convenience introduce
into the rules as to domicil that conventional element which makes
a married

(d) In re Tootal's Trusts (1883), 23 Ch. D. 532, with which compare Abd-ulMessih v. Farra (1888), 13 App. Cas. 431. Soe, however, Casdagli v. Casdagli,
[1919] A. C. 145, which shows that an Englishman can acquire a domicil in
Egypt, and which reviews the earlier cases; and compare the American case,
Mather v. Cunningham (1909), 105 Maine Hep. 326, where the same rule was
laid down, for a citizen of the United States.
(e) This conclusion is confirmed by an examination of the received definitions
of domicil. They are all, or nearly all, definitions of a domicil of choice, i.e., a
domicil acquired by the party's own act, and do not include the cases in which
domicil is imposed (independently of the party's choice) by a rule of law but
a " domicil of choice " is nearly, or all but, equivalent to the word " home." As
" "Definition
to domioU of choice, see Eule 7, p. 109, post. See also App., Note 6,
;

of Domicil."

Digitized

by Microsoft®

PRELIMINARY MATTERS.

94

the idea itself a technical one and different

As

conception of home.

from the natural

these conventional rules cannot be eon-

venientlj brought under any one head, there

a difficulty in

is

domicil as contrasted with

giving a neat definition of

home.

Since, however, the Courts generally hold a place to be a person's

domicil because

it is

in fact his

permanent home, though occasion-

ally they hold a place to be a person's domicil because it is fixed as

such by a rule of law, a domicil
the terms of our B,ule, and

may

accurately be described in

we may lay down

that a person's

domicil is in general the place or country which is in fact his
permanent home, though in some cases it is the place or country
which, whether it be in fact his home or not, is determined to be
his

home by

a rule of law.

—

Comparison of home arid domicil. The word home denotes a
merelj' natural and untechnical conception, based upon the relation
between a person's residence and his intention as to residence.
The term domicil is a name for a legal conception, based upon,
and connected with, the idea of home, but containing in it
elements of a purely legal or conventional character. Whether a
place or country is a man's home is a question of fact. Whether
a place or country is a man's domicil is a question of mixed fact
and law, or rather of the inference drawn by law from certain
facts, though in general the facts which constitute a place a man's
home are the same facts as those from which the law, infers that it
is

his domicil.

—

Area of domicil. One remark which is applicable both to home
and domicil deserves attention, and has reference to what we may
term the "place," or "area," of domicil.

The

description given in this treatise of a

"home"

(/), as also

the definition of "domicil" (g) (for in this point they need not
be distinguished), suits, it will be observed, any " place " whatever
its limits,

Thus

if

D

and applies equally well
resides at No. 1, Eegent

to a

house or to a country.

Street, with the intention of

permanently residing in that house, the definition of home suits
that house no less than it suits England, and if any legal result
were to depend upon D's living at No. 1, Regent Street, rather
than in Westminster, the definition of domicil would apply to
No. 1, Regent Street, as being the place which is considered by

law to be D's home. It will also be observed that, though the
words home and domicil, as used in this treatise, are appHcabl©
(/) See p. 85, ante.

(g) See Rule
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any place whatever, yet the "place" obviously contemplated

throughout

the

Rules relating

to domicil is a

law"

"territory subject to one system of
this is that,

" country " or

The

(h).

reason for

though the maxims for the determination of a per-

son's domicil are in principle equally applicable, whatever the

area or the extent of the place within which a person's domicil

is

he determined, the main object of this treatise, in so far as it is
concerned with domicil, is to show, how far a person's rights are

to

affected

by

his having his legal

governed by one system of law,
than within another.

When

home
i.e.,

or domicil within a territory

within a given country, rather

once his domicil in a given country

is

determined, the question within what part of that country (or law

he

district)

is

is

domiciled becomes, for the purpose of this treatise,

To

immaterial.

decide whether

D has his legal home in

England

important, because upon that fact depends whether certain of

by English law.

his rights are or are not affected

D

whether

has his legal

home

To determine

in Middlesex or in Surrey

is,

for

the purpose of this treatise, unimportant, since in either case he

comes within the operation of the same system of law.
If, indeed, it happened that one part of a country, governed
generally by one system of law, was in many respects subject to
special rules of law, then it might be important to determine

D

whether

was domiciled within such particular

part,

e.g.,

Brittany, of the whole country, France; but in this case, such part

would bo pro tanto a separate country, in the sense in which that
term is employed in these Rules.
It may, indeed, be suggested that the two inquiries, whether D
has his domicil or home
is domiciled in England, and whether
England,
inevitably connected,
house
in
are
place
or
in a particular
domicil
unless
he has a home, or
because England cannot be D's
is assumed by law to have a home, at some particular place, or in
some particular house, in England. This suggestion rests on the
idea that a person cailnot be domiciled in a country unless he has

D

a domicil at

however,
It

is,

some particular place in that country.

is (it is

conceived) erroneous

of course, obvious that if

particular place in a country, he

is

This notion,

(i)

D has

a

home

or domicil in one

domiciled in that country, e.g.,

England, and within any wider area or territory including that
country, e.g., the United

Kingdom;

it is also

clear that in this

(A) See pp. 70, 71, ante.
(i) Conf Douoet v. Geoghegan (1878), 9 Ch. D.
ment of Brett, L. J., p. 457.
.
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case the reason

known

why

V is known to be domiciled in England is that
home

at sonie definite place in England,
where
he resides with the intention of
e.g.,
1,
residing in that house permanently; but though the fact of a
person having a domicil in one part of England establishes for

he

is

No.

certain

and

to

have

Regent

is

a,

Street,

in general the ground on which

you know that he

D

domiciled in England, the converse does not hold good.

is

may

reside in England, with the full intention of residing permanently

in England, and

may

may

therefore be domiciled there, and this fact

be well known, and capable of proof, and yet there

may

be

no one place in England which can be termed D's home, or
domicil, within the terins of our definition (fc)
This has been thus
laid down, by a Scottish judge:—
.

'

'

"I cannot admit what Lord FuUerton assumes to be the rule,
make a domicil, it is necessary to have some

that, in order to

particular spot within the territory of a law

— that

it

is

not

an apparently continual resithere,
but
shall
actually
have
a particular spot, or remain
dence
In considering the
'fixed in some permanent establishment.
'

enough that the party

shall have

'

'indictee of domicil these things are important; but they are not

'necessary,

'Many

as

matters of general law, to constitute domicil.

old bachelors never have a house they can call their own.

'

They go from

'

ing-place, careless of the comfort of

hotel to hotel, and

from watering-place to watermore permanent residence,

and unwilling to submit to the gene attendant on it. There was
the case of a nobleman who always lived at inns, and would have
'no servants but waiters; but he did not lose his domicil on that

'

'

'

account.

"If the purpose of remaining in the
" aliter, a particular

home

is

territory be clearly proved

not necessary "

(l).

For definition of " home," see p. 85, ante.
(0 Arnott V. Groom (1846), 9 D. 142, p. 150, per Lord Jeffrey. The fact,
however, that a persou has no one plaoe at which he permanently resides in
England may be evidence of his not having the intention to reside permanently
in England, and therefore of his not intending to make England his home.
" It appears to me,'' says Chitty, J., " that I must take into oonsideration the
" nature and character of the residence, and it appears that the intestate in this
" case was moving about England, and I think his shifting about from plaoe
" to plaoe shows a fluctuating and unsettled mind and that the fact of residence,
" although for twenty-two years, standing alone without any other circumstances
" to show the intention, is insuffioiant to warrant me in coming to the conclusion
" that he intended to make England his home. ... It would be difficiilt to say
" that he had any home in England, although ... it may be considered that,
" if there was an intention shown by any other acts on his part, such as the pur(k)

;
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The principle laid down in the passage cited is of importance.
For if many of the received and best definitions of domicil be
adopted, and the unnecessary assumption be also made that a
person who is domiciled in a country must be necessarily domiciled
at some definite place in that country, the result will follow that

whom every one will admit to have an English domicil
cannot be shown to be domiciled in England.
persons

Take, for example, Story's definition of the term domicil, viz.,
" that place in which [a person's] habitation is fixed without any

"present intention of removing therefrom " (w), and apply
the following case:

D

is

a

Frenchman,

settled for years in

it

to

Eng-

His full intention is to
live permanently in England, but he has no intention of residing
more than a limited time in Manchester. His intention may be to
spend his life successively in different parts of England, or his
purpose may be to go after six months to London, and occupy a
house there (which he has already bought) for the rest of his life.
Under these circumstances, there is no one place in England which
is his home or domicil. Manchester is not his home, because though
he resides there, he has not, and never had, as regards Manchester,
any intention of permanent residence. No other place in England
land, but living in lodgings at Manchester.

" chase of land ... or any other circumstanoe, even a slight circumstance, then
" I should have been warranted in coming to a different conclusion. But as the
this retired old soldier did intend finally
"facts stand, I cannot say that
" to throw off his Scotch domicil and to make himself, or rather his succession, for
"that is the only point of any materiality, subject to the law of Bnglajid."
In re Patience (1885), 29 Ch. D. 976, 984, per Chitty, J. This language is not
absolutely inconsistent with, but is on the whole opposed to, the doctrine of
Lord Jeffrey in Arnatt v. Groom. The last words (it is submitted) of Mr.
Justice Chitty's judgment must not be understood as laying down that if A
was domiciled in England, anything depended upon his intention as to succesThe intention as to residence fixes his domicil, but, his domicil being
sion.
once fixed, the law thereof fiies the rules of sucoesadon independently of the
intestate's intention. See also Bradfm-d v. Toung (1885), 29 Ch. D. (C. A.) 617.
Weetlake apparently agrees with the view taken in the text that a man may be
domiciled in a country without having his domicil at any particular place therein.
" Domicile," he writes, " being necessarily connected either with law or with
" jurisdiction, or with both, must always be in a territory, though it need not be
"at any particular spot in the territory. It may be in England, but need not
"be at York or the like; it may be in India, but need not be at CJalcutta or
"the like." Westlafce (5th ed.), ». 243. See also In re BuUen Smith (1888),
58 L. T. 578, and, above all, Oraigmsh v. Smvitt, [1892] 3 Ch. (C. A.) 180.
.

(«j) Story,

s.

43.

was domiciled in

.

v. Geogheffan (1878), 9 Ch. D. (O. A.) 441. In
was domiciled in England, for he " had the inten-

See Douoet

this case the testator certainly

tion of residing in

.

England permanemtly," but it can hardly be said that he
London, whioh he took on a lease for three years.

his house in

7

D.
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home, because though he may intend to reside in London, he
has not begun to reside there in fact. The solution of the difficulty,
which might in fact arise with reference, e.g., to the disposition of
D's property, if he were to die before leaving Manchester, is that
though not domiciled at any one place in England, he has an
English domicil, since, with regard to England, there exists on
in his

D's part both residence and the animus manendi (n).

Rule
domicil

2.

—No

person can at any time be without a

(o).

Comment.
"It is a settled principle that no man shall be without a
"domicil" (p). "It is clear that by our law a man must have

"some domicil"
authority) "it

is

(g),

or

use

(to

the

expression

undoubted law that no

man

of

another

can be without a

" domicil " {r).

The

principle here laid

down

in effect, that for the purpose

is,

of determining a person's legal rights or liabilities, the Courts will

invariably hold that there
(«)

The

fact

is

some country in which he has a

which should be oonstantly kept in mind

is,

that domicil

may

be

defined for different purposes with reference to different areas, and further, that

a person may have a full intention of residence as to one place or area, and
not as to any narrower place or area within it. In other words, 2) may have
the fullest intention of residing permanently in France or England, but may
not have an intention of residing permanently in London or Paris. The question as to the place or area within a country to which a person's intention of

residence applies may conceivably become of importance. Thus D, a Frenchman, resides at Strasburg in 1870, and goes abroad without any intention of
abandoning France as his home. He dies immediately after the offision of
Strasburg to Germany. The question (presuming that the Treaty of Cession
made no provision for such cases) might arise as to whether JD'i domicil were
French or German at the date of his death. The question ought, according to
the principles maintained by the English Courts, to be determined with reference to If a intention. If, on the one hand, it were known that he intended to
leave Strasburg, though not to abandon France, his domicil would be French.
If, on the other hand, it were known that he intended to reside permanently at
Strasburg, his domicil might be maintained to be German. The very question
whether a person could be domiciled in a country, without being domiciled in
any particular place in it, was, through the separation of Queensland from
New South Wales, nearly raised in Piatt v. Attornei/-e«neral of New South
Wales (1878), 3 App. Oaa. 336, but was not definitedy decided.
(o) Vdny v. Udny (1869), L. R. 1 Sc. App. 441, 453, 457; Bell v. Kennedy
(1868), L. R. 1 Sc. App. 307.
(p)

Vdny

v.

Vdny

(18i69),

L. R.

1 So.

App.

441, 457, per

(?) Ibid., p. 448, per Hatherley, O.
(f) Ibid., p. 453, per

Lord Chebnsford.
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home, and will not admit the possibility of
less (s), or, in

other words, even if he

is

his being in fact

home-

in fact homeless, a

home

will, for the

purpose of determining his legal rights, or those of
other persons, always be assigned to him by a presumption or

fiction of law.

The mode by which

this result is achieved will

appear from Eules laid down in this chapter (t). It consists for the
most part in the assumption that every one for whom no other
domicil can be found retains what is called his domicil of origin (m),
the domicil assigned to

him by a rule of law at the time of
combined with the principle that a domicil is retained
until it is changed by the act of the domiciled person himself, or in
some cases by the act of a person on whom he is dependent (x)
i.e.,

his birth,

Rule
tioned,

3.

— Subject

to the exception hereinafter

no person can have

one domicil

(?)

at the

men-

same time more than

(.?/).

Comment and

Illustrations.

"It is clear that, by our law, a man must have some domioil,
and must have a single domicil " (z).
The Courts, when called upon to determine rights, e.g., of
succession, depending on D'b domicil at a given time, will assume
as a rule of law that D was at the time in question domiciled in
some one country only.
Thus the question, who is to succeed to D's property, as far as
its decision depends upon the law of D's domicil, will always be
See as to the principle that not only has a person always a home, but that
ascertained, Rule 12, p. 139, post.
(J.) See Rules 4—18, pp. 103—166, post.
(«) See Rule 6, p. 106, post,
(x) Rules i and 9, pp. 103, 126,. post.
(y) In support of this Rule, see Udmj v. Udny (1869), L. R. 1 Sc. App. 441,
448; Som.erville v. Somerville (1801), 5 Ves. 750; 5 R. R. 155; Saccharin
Corporation, Ltd. v. Chemisohe Fabrik von Hmfden Aktiengesellschaft, [1911]
(s)

his

home can always be

2 K. B. (C. A.) 516, 526, 527; and note especially the absence of any case
in which a person has been held to have more than one domicil at the same

But see contra, In re Capdevielle (1864), 33 L. J. Ex. 306; 2
985; Croker v. Marquis of Hertford (1844), 4 Moore, P. C. 339.

time.

According to Savigny, a person
s.

may have more than

354, Guthrie's transl. (2nd. ed.), p. 107).

subject, Phillimore, ss. 51

A

one domicil (Savigny,
See for a discussion of the whole

—60.

doubtful Rule or statement in this Digest

(z)

Udny

v.

Vdny

H. & O.

(1869), L. R. 1 Sc.

App.

is

marked with a query,

441, 448,

7 (2)
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determined with reference to the law of one country alone.
be doubtful whether

it

D

was at

If

his death domiciled in Eng^land

or in Scotland, the minutest evidence will be weighed in order to
settle in

which of the two countries he had his legal home, but our

Courts will always decide that he died domiciled in one country

and will not admit the possibility of his dying domiciled in
two countries.

only,

Question.

purposes

Can a person have

different

domidls for

different

?

It is clear that

man

no

can for the same purpose,

i.e.,

the determination of one and the same class of rights
question, be taken to have a domicil in

when
is

more countries than one

in
at

the same time.

A

doubt has, however, been raised, whether a person cannot
have at the same moment a domicil in one country for the
determination of one class of rights {e.g., rights of succession),

and a domicil in another country for the determination of another
class of rights {e.g., capacity for marriage).

" I apprehend," says Pollock, C. B., " that a peer of England,

who is also a peer of Scotland, and has estates
who comes to Parliament to discharge a public

in both countries,

duty, and returns

to Scotland to enjoy the country, is domiciled both in

A

and Scotland.

member

I,

in

greatest importance,

a

man might

have a domicil both in Scotland and England.

cannot understand
"

now a member of the House of Lords,
common with all the profession, attach the
once admitted to me that for some purposes

of this Court, and

whose opinion

to

England

lawyer of the greatest eminence, formerly a

why

he should not "

I

{a).

and circumstances," writes Phillimore, " which
might be deemed sufficient to establish a commercial domicil in
time of war, and a matrimonial, or forensic, or political domicil
in time of peace, might be such as, according to English law,
would fail to establish a testamentary or principal domicil.
There is a wide difference,' it was observed in a judgment

The

facts

'

delivered in a recent case before the Judicial

Privy Council,

'

Committee of the

in applying the law of domicil to contracts and

'to wills '"(6).
In re Capdevielle (1864), 33 L. J. Ex. 306, 316, per Pollock, C. B.
v. Somerville (1801), 5 Vesey, 749a, 786; 6 R. E. 161,
per Arden, M. E.
(6) Phillimore, a. 54; Groker v. Marquis of Hertford (1844), 4 Moore, P. 0.
(o)

Compare Somerville

339.
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If the notion suggested

must be modified, and run:
"

No

—

these authorities 'b# correct,

Eule 3

person can, for the same purpose, have at the same time

more than one domicil."

The Eule, however,
notion that a person

as it stands,

may

is

The

probably correct.

be held in strictness to have been

domiciled in Scotland for the purpose of determining the validity
of his will, and to have been domiciled at the same

Germany

marriage (in so far as that depends upon domicil),
the principles
it is

moment

in

for the purpose of determining the validity of his

believed,

opposed to

is

by which the law of domicil is governed, and
supported by any decided case.

is

not,

—

The prevalence of the notion is due to two causes:
The term "domicil" is often used in a lax sense,
(meaning no more than is meant by the term " refeidenoe," as
used in this treatise.
Thus, a "forensic domicil," or a "comFirst.

mercial domicil," often signifies something far short of domicil,

Now,

strictly so oaUed.

it is

obvious that a person

may

a " residence " in one place and a " domicil " in another
that residence

may

liabilities (dl).

It

(c),

have

and

often be sufiicient to confer rights, or impose
is

from

cases in

which "residence" alone has

been in question that the possibility of contemporaneous domicils
in different countries for different purposes has suggested itself.

Thus, D, though domiciled in France, can,

if

present in England,

This fact has been expressed by the

be sued in our Courts.

—

D has a forensic domicil in

England, an expression
which certainly countenances the notion that
is for one purpose
domiciled in England and for another in France.
A forensic
domicil, however, means nothing more than such residence in
assertion that

D

England

as renders

D

liable to be sued;

fore, of a forensic domicil in one country,

another,

is

resides in

the co-existenoe, there-

and of a

full domicil in

simply the result of the admitted fact that a person who

England may be domiciled

countenance the idea that

D

in France, and does not

can in strictness be at one and the

same moment domiciled both in France and in England.
The inquiry, which of two countries is to be conSecondly.
sidered a person's domicil, has (especially in the earlier cases) been

confused with the question, whether one person can at the same

time have a domicil in two countries
(c) Gillis V. Gillis (1874),

(d) E.g., to the

payment

(e).

L. K. Ir. 8 Eq. 597.
income tax. Attorney-General

of

v.

4 Price, 183; 16 & 17 Vict. c. 34, ». 2.
(e) See Forbes v. Forbes (1854), 23 L. J. Ch. 724; Kay, 341.
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He

Z) is a Scotsman.

has a family estate in Scotland.

He

purchases a house and marries in England, where he generally:

He, however,

with his wife.

lives

and goes

On

to his estate there

his death in

visits

Scotland every summer,

during the shooting season.

England

intestate, a question arises as to the

succession to D's movable property (/).

The question must be decided with
Scotland, or of

reference to the law of

the view taken of D's

England, according to

domicil.

The

decision depends on a balance of evidence.

Probably

if

there are no other circumstances than those stated, the Courts will

hold him domiciled in England (g)

Exception.

—A person within the operation of the Domicile
&

25 Vict. c. 121, may possibly have
one domicil for the purpose of testate or intestate
Act, 1861, 24

succession,

and another domicil

for

all

other pur-

poses.

Comment and

Illustrations.

The Domicile Act, 1861, empowers

the

Crown

to

make with any

foreign State a convention to the effect that no British subject
resident at the time of his death in the foreign coimtry to which

the convention applies,

and no subject of such country resident

the time of his death in the United

Kingdom,

at

shall be deemed, for

the purposes of testate or intestate succession to movables, to have

acquired a domicil in the country where he dies, unless he has
fulfilled the

requirements as to making a written declaration of his

intention to become there domiciled, and otherwise, of the Act.

This enactment, apparently, applies only to domicil for the purposes of testate or intestate succession, and does not afiect a person's

domicil for other purposes.
If a convention were

made under

the

Act

(A), e.g.,

with France,

a case such as the following might arise.
T),

(/)

British subject,

a
Rule

who has been domiciled

in

England,

193, post.

Ig) See Forbes v. Forbes (1854), 23 L. J. Ch. 724;

Aitchison
(A)

No

Kay, 341, compared with
Dixon (1870), L. R. 10 Eq. 589.
convention lias been made under the Act, which is, therefore, at

V.

present a dead letter.
The terms " foreign " and " country " used in the Act have not the precise
sense given to these terms in this Digest.
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becomes resident and (except in so far as the matter is affected by
the Act) acquires a domicil in France.
He has not fulfilled the
requirements of the Dotmicile Act, 1861
He dies in France whilst
.

A

there resident.
ables (i)

He

.

will be

deemed for

French domicil, but

a

A question

mov-

question arises as to succession to D's

to

this

purpose not to have acquired

have retained his English domicil.

D's child (k), bom
French domicil.
This question must probably be decided on the view of D's being
also arises as to the legitimacy of

in France, after D's acquisition of a

domiciled in France.

D,

therefore, will

be

held

an

for one purpose to have had

English, and for another to have had a French, domicil at the

same time.

Rule

4.

—A domicil once acquired

is

retained until

it

changed

is

(1) in

the case of an independent person

own

his

by the

act

act

(2) in the case of a dependent person (m),
of

by

(/),

some one on whom he
Comment and

is

dependent.

Illustrations.

The principle here enunciated may (it being granted that no
one can have more than one domicil) appear too obvious to need
statement, but requires to be attended

to, as it lies

at the bottom

of most of the rules as to the acquisition and change of domicil.

D is

in possession of an English domicil.

This domicil he will

some act is done, on the part of the person capable of
changing it, which amounts to the legal acquisition or resumption
by D of another domicil.
If
is a man of full age, then the person capable of changing
will retain his English domicil
his domicil is D himself, and
until some act on his own part which has the legal effect of
changing it for, e.g., a French domicil {n).
retain until

D

D

(i)

See chap, xxxi., post.

(A) See Rule

U6,

p. 521, post.

—
—

See for meaning of term, pp. 73 75, ante.
(m) See for meaning of term, pp. 73 75, ante.
(n) As to the mode in which one domicil can be changed for another, and the
(l)

difference in this respect
see

Kule

8,

between the domicil of origin and a domicil of

p. 121, post.
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If

D

is

a minor, the person capable of changing D's domicil

whom

the person on

D

is,

for this purpose at any

rate,

is

dependent,

D

retains his domicil mitil
D's father.
some act on the part of his father changes it. The only act, it
may even here be added, which can have that effect is a change in

who

in most instances

the father's

is

own domicil

(o).

Acquisition and Change of Domicil.

II.

Domicil of Independent Persons [p).

Rule

5.

moment

— Every independent person

has at any given

either

(l)the domicil received by liini at liis birth (which
domicil is hereinafter called the domicil of
origin)

(g), or,

(2j a domicil (not being the

same

as his domicil of

origin) acquired or retained (r)
(o) See
(jo)

Rule

9,

Sub-Rule

by him while

p. 127, post.

1,

See for meaning of term, pp. 73

—75, ante.

Rule 6, p. 106, post. The expression domicil of origin, though
borrowed from Roman law, has a different sense from the expression domicilium
Savigny, ss. 351, 352, Guthrie's transl. (2nd ed.), pp. 88 96.
originis.
(g) See

—

(r)

The word " retained "

coming of age

is

is

inserted to cover the case of a person

who on

in possession of a domicil, not being that of origin, which was

acquired for him by his father during infancy. D is born in England, where
During D'& infancy his father acquires or
his father, A, is then domiciled.
resumes a French domicil, and when D oome.s of age is domiciled in France.
Z>'s

domicil at the

moment

a domicil of choice until

of his coming of age

D

is

French, and

is

retained as

does some act whereby he changes his domicil.

Westlake (s. 261), however, holds that D's domicil at the time of his coming of
age is retained as a domicil of origin, not as a domicil of choice. The difference
between the two views is of importance in connection with change of domicil.
(Rule 8, p. 121, post.) If D's French domicil is retained as a domicil of choice,
then by leaving Frajuoe for good without any intention of settling definitely
elsewhere, D resumes his English domioO.; if, on the other hand, iVs French
domicil is retained as a domicil of origin, he can resume an English domicil only
by actual residence in England with the intention of continuing to reside there.
Westlake similarly holds that if D, a girl, whose domical of origin is English,
marries a Frenchman, on his death her domicil in France is retained as a domicil
In the absence of any conclusive authority, this point,
of origin, not choice.
which is referred to as doubtful 7» re Craignish, Craignish v. Hewitt, [1892]
3 Ch. 180, 184, per Chitty, J., must be left undecided, but it may fairly beheld
that a domicil acquired later than at birth can hardly be regarded as anything

but a domicil of choice.

See C'rumpton's Judicial Factor V. Finch-Noyes, [1918]
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independent by his own act (which domicil
is

hereinafter called a domicil of choice)

Comment and

(s).

Illustrations.

Every independent person, which term includes every man or
(unmarried) woman, of full age, has at any given moment of his
life either

the same domicil as that which he received at birth,

technically called the domicil of origin, or a different domicil

which he has acquired when of

full age,

by

own

his

and

act

choice, technically called a domicil of choice.

The fact to be noticed is, that an independent person cannot, by
any possibility, be at any time without one or other of these
domicils. If he is at any moment not in possession of his domicil
of origin, he is in possession of a domicil of choice.

any moment not
at that
is

moment

so results

If he is at

in possession of a domicil of choice, then he is

That

in possession of a domicil of origin.

from the

rule of law that

any moment has no other domicil,

is

any person sui
assumed to be

juris,

this

who

at

in possession

of his domicil of origin {t).

What the
is, we will suppose, English.
down is, that D, being an independent person, will at
any moment be found to be domiciled either in England or in
D's domicil of origin

rule lays

some other country, such

as France, in

acquired for himself a

home

pointed out) (x) that

D

left

(m)

may

which he has

settled, or

It is of course possible (as before

.

be in fact homeless, as where he has

England for good, and has not yet

settled in France,

or

where, having settled in France, he has left France for good and
is

on his way

to

America; but under these circumstances he has

his domicil or legal

home

in England (y),

i.e.,

he

is

legally in

possession of his domicil of origin.

The two domicils differ from each other in two respects: first,
mode of acquisition (2) and secondly, in the mode in

in their

;

which they are changed

(a).

S. C. 378, 389—391, per Lord JohuBtou; In re Maoreight (1885), 30 Oh. D. 165,
where the two domicils were treated as perfectly diatinct, and Westlake's view
would evidently not have been followed.
(s)

See Eule-7, p. 109, post.

(t)

Compare Rule

(«) Eule
in

3,

8, p. 121, 'post.
p. 102, ante, precludea the possibility of D's being domiciled both

England and in France.
(x) See p. 88, ante.
(z)

See Rules 6 and

(j/)

7, post.
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Domicil of Origin.

Rule

6.

— Every person receives

a domicil of origin

at (or as from) birth

{b).

born during

(1) In the case of a legitimate child

domicil of origin

his father's lifetime, the

of the child is the domicil of the father at

the time of the child's birth

(c).

(2) In the case of an illegitimate {d), or posthumous (e), or legitimated child, the domicil

of origin

is

the domicil of

hi's

mother

at the

time of his birth.
the case of a foundling, the domicil of origin
In
(3)
is the country where he is born or found (/).

Comment and
Every person

is

Illustrations.

held bj an absolute rule, or fiction, of law to

be at birth domiciled, or to have his legal home, in the country in
which, at the time of the infant's birth, the person (in most cases
the infant's father) on

whom

the infant

is

legally dependent

is

then domiciled.

As

to

domicil of origin, the following points require

this

notice:

First.

The

existence of a "domicil of origin"

must be con-

sidered a fiction or assumption of law.

"The law

of

England, and of almost

" ascribes to each individual at his birth

civilised countries,

all

two distinct legal

states

Udny V. Vdny (1869), L. B. 1 So. App. 441, 450, 457; Munrae v. Douglas
Madd. 379; Forbes v. Forbes (1854), 23 L. J. Ch. 724; Kay, 341;
JDalhousie v. McDouall (1840), 7 CI. & F. 817 Mmiro v. Munro (1840), 7 CI. &
F. 842; Re Wright's Trusts (1856), 2 K. & J. 595; 25 L. J. Oh. 621; Sowier(*)

(1820), 5

;

SomenAlle (1801), 5 Vea. 749 «, 786, 787; 5 R. R. 155; In re Goodman's
Trusts (1881), 17 Ch. D. (O. A.) 266; Vauoher v. Solicitor to Treasury (1888),

ville V.

40 Ch. D. (0. A.) 216; Story,

s.

(c)

(1840), 7
{d)
V.

Re

S3. 244—252;
97—109.

46; Westlake (5th ed.),

67—69, 211—228; Savigny,
Udny v. Vdny (1869), L. R.

moi-e, ss.

as.

1

353, 354, pp.

So.

App. 441; Dalhmisie

(/)

McDomll

a. & F.

817; Goulder v. Qoulder, [1892] P. 240.
Wright's Trusts (1856), 2 K. & J. 595; 25 L.. J. Ch. 621; Urquhart

Buiterfield (1887), 37 Ch. D. (C. A.) 357; Westlake,
(e) See

v.

Philli-

Westlake (1st

ed.), p. 35,

Westlake (5th ed.),

a.

and compare Jacobs,

248.
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one by virtue of which he becomes the subject
some particular country, binding him by the tie of natural
allegiance, and which may be called his political status;
another, by virtue of which he has ascribed to him the character
of a citizen of some particular country, and as such is possessed
of certain municipal rights, and subject to certain obligations,
which latter character is the civil statics or condition of the
individual, and may be quite different from his political status.
The political status may depend on different laws in different
countries; whereas the civil status is governed universally by
one single principle, namely, that of domicil, which is the
criterion established by law for the purpose of determining civil
or conditions;
of

For

on this basis that the personal rights of the
to say, the law which determines his majority or
minority, his marriage, succession, testacy or intestacy, must
depend.
International law depends on rules which, being in

status.

party, that

it is

is

g^eat measure derived from the

jurisprudence of
that no

man

Roman

all civilised nations.

shall be without a domicil,

law, are

common

and

to secure this result

the law attributes to every individual as soon as he

domicil of his father,

if the child

to the

It is a settled principle

is

born the

be legitimate, and the domicil-

of the mother, if illegitimate" (g).

The aim

moment

of the fiction which assigns to every one

of his birth a domicil of origin

is to

from the

insure that no

man

any moment without a legal home (h) in some country,
according to the laws of which country his legal rights may be,
in many respects, determined; but the rule that a child has from
shall be at

the

moment

upon

of his birth the domicil of his father

fact, since

an infant's home

is,

is

clearly based

generally speaking, the

home

of his father.

Secondly.

The domicil

of origin, though received at birth,

need not be either the country in which the infant is bom, or the
country in which his parents are residing, or the country to which
" I speak," says an
his father belongs by race or allegiance.
eminent judge, " of the domicil of origin rather than of birth. I
L. B. 1 So. App. 441, 457, per Lord Westbury.
(ff) Udny V. Vdny (1869),
It should be noticed that the opinTon of foreign jurists and (to a certain extent)
the enactments of foreign codes tend to do away with the distinction between
civil, no less than his political,
See,
but on his nationality or allegiance.

domicil and nationality by making a person's
rights

depend not on

his domicil

especially, Codioe Civile del

Beg™)

d' Italia,

Art- 6.

(A) See for cases of homelessness in fact, p. 88, ante.
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find

no authority which

effect to

gives, for the purpose of succession,

If the son of an

the place of birth.

upon a journey,

is

any
born

The
from a man's birth and con-

that arising

by the domicil of the parent at the
Thus D, the son of an Englishman and

(i); *.e., it is fixed

time of the child's birth.
a British subject,

is

born in France, where his father

moment though domiciled without being

for the

is

his domioil will follow that of his father.

domicil of origin
nections "

Englishman

America.
D's domicil of origin
but American.
(1) Case of a Legitimate Child.

is

residing

naturalised in

neither English nor French,

is

—A legitimate child born during

his father's lifetime has his domicil of origin in the country where

the infant's father is domiciled at the moment of the child's birth,
for " the law attributes to every individual as soon as he is bom
" the domicil of his father, if the child be legitimate "

A

legitimate child, for example,

moment when

is

his father is domiciled in Scotland.

domicil of origin

is

(fc).

born at Boulogne at a

The

child's

Scottish.

(2) Case of Illegitimate

Posthumous (m) Child.

or

(l)

— Such a

child has for his domicil of origin the domicil of bis mother at the

time of his birth.

D

is

father,

a

an illegitimate child born in France at a time when his
an Englishman, is domiciled in England, and his mother,

Frenchwoman,

is

domiciled in France.

D's domicil of origin

is

not English but French (n).

D

a posthumous child, whose father was domiciled at the

is

At

time of death in England.

the time of D's birth his mother

has acquired a domicil in France.

French

(3) Case of a

Foundling.

parents are unknown.
origin

D's domicil of origin

is

(o).

is

He

—D

is

is

a foundling,

i.e.,

a child whose

His domicil

found in Scotland.

of

Scottish (p).

(4) Case of a

Legitimated Child.—

A

child born illegitimate,

but afterwards legitimated, e.g., by the subsequent intermarriage

(j)
(;!;)

Somenrille v. Somerv-iUe (1801), 5 Vesey, 749 a, 786, 787, per Arden, M. B.
Vdny v. Vdny (1869), L. R. 1 So. App. 441, 457, per Lord Westbury.

(0 Westlako (5fch ed.), o. 246.
(m) Weatlake (1st ed.), p. 35; (5th
(»)

Me

Wright's Trusts (1856), 25

ed.),

L..

J.

a.

245.

Ch. 621; 2 K.

&

J. 595.

(o) Westlake (1st ed.), p. 35.

(p) This is really rather a result of rules of evidence than a direct rule of
law. See Rules 12 and 13, pp. 139, 140, post.
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of its parents (q), takes the domicil of his father at and from the
time of such legitimation. His domicil of origin remains appa-

rently the country where his mother was domiciled at the time
of his hirth (r)

D

is

the child of a Scottish father and an Englishwoman,

are unmarried at the time of his birth.

At

that

domicil of his father is Scottish and of his mother English.
or two afterwards, whilst his father is

D's parents marry.
English, though

the

A year

domiciled in Scotland,

D's domicil of origin probably remains

may

it

still

who

moment

possibly become Scottish.

His

'actual

domicil certainly becomes Scottish, and during minority changes

with the domicil of his father

(s)

Domicil of Choice.

Rule

— Every

independent person can acquire a
domicil of choice, by the combination of residence
[factum), and intention of permanent or indefinite
residence [animus manendi\ but not otherwise ( ^)
7.

Comment and

Illustrations.

It will be convenient to consider separately the

and the authorities

meaning

of,

for, first, the affirmative, secondly, the negative

portion of this Rule.
(?) See as to legitimaiio per subsequens matrimonium. Rule 146, poit; Moffett
Moffett, [1920] 1 Ir. R. (C. A.) 57.
(r) This seems to be Westlake's opinion as expressed in his 1st ed., p. 35;
compare his 5th ed., ss. 246 248, 261, and for the point of substance involved,

V.

—

see p. 104, n. (r), ante.

See
(s) Compare Vrquhart i. Butter-field (1887), 37 Ch. D. (0. A.) 357.
Rule 9, Sub-Rule 1, clause 1, p. 127, post. Vaucher v. Solicitor to Treasury,
In re Grove (1888), 40 Ch. D. (0. A.) 216.
Udny V. Udny (1869), L. R. 1 Sc. App. 441, 457, 458; Bell v. Kennedy
(J.)
(1868), I>. R. 1 So. App. 307, 450; Collier v. Rivaz (1841), 2 Curt. 855;
Maltass v. Maltass (1844), 1 Rob. Eoo. 67, 73; Forbes v. Forbes (1854), 23
L. jr. Ch'. 724; Kay, 341; Kaldanev. Eohford (1869), L. R. 8 Eq. 631; Eoskim
Jopp v. Wood
V. Matthews (1856), 25 L. J. Ch. 689; 8 De G. M. & G. 13;
Moorhouse v. Lord
(1865), 34 !>. J. Ch. 212; 4 De G. J. & S. 616, 621, 622;
C. 272; 32 L. J. Ch. 295; Huntly v. Gaskell, [1906] A. C.
Casdagli,
v. Brown's Trustees, [1907] S. C. 333; Casdagli v.
ss. 203—210.
Phillimore,
257—264;
ss.
Westlake,
s.
44;
[1919] A. C. 145; Story,
(1863), 10

56;

H.

I>.

Lord Advocate
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(i)

Mode

of acquisition.

Acquisition by residence and intention of residence.
person begins

When

life as

a minor, and therefore

— Every

as a dependent person.

he becomes an independent person (which can in no case

happen before he attains his majority) (u), he will find himself in
possession of a domicil (x), which w^U in most cases be his domicil of origin (y), but may be a domicil acquired by the act of the
person on whom he is dependent during infancy.

He. can then obtain or retain for himself by his own act and
home, or domicil different from the domicil of origin,
and called a domicil of choice. This domicil is acquired by the
combination of residence, and the intention to reside, in a given
will a legal

country
" It may," it has been said, "be conceded that if the intention
" of permanently residing in a place exists, a residence in pur" suance of that intention will establish a domicil" (2).
The
process

by which

this

new domicil

is

acquired has been thus aptly

"A

described.
change of [the domicil of origin] can only be
" effected animo et facto that is to say, by the choice of another

—

"domicil evidenced by residence within the territorial limits

to

"which the jurisdiction of the new domicil extends. [A person]
" in making this change does an act which is more nearly
" designated by the word settling,' than by any one word in our
"language. Thus we speak of a colonist settling in Canada, or
'

"Australia, or of a Scotsman settling in England, and the word
(m) It

may happen

later, e.g., in the case of a

minor, and becomes a

English law at 21.

widow

By

late in life.

woman who

marries while a

The age of majority

other laws, at other periods,

e.ff.,

is

fixed

at one time

by
by

A question may arise, as to which no English decision
whether a Prussian of 22 will be considered by the English Courts as
capable of acquiring a domicil at the age of 21. It may be conjectured that
the answer to this inquiry depends, in part at least, on the law of the country
where he acquires a domicil. He might be held capable of acquiring an English
Prussian law at 25.
exists,

domicil.

A

probably

it is

may also arise as to the domicil of an infant widow. Most
the domicil of her deceased husband at the time of his death. In
the ease of an infant whose marriage is annulled, presumably her domicil is
question

that which she had before her marriage; compare Bule 65, p. 300, poH.
(x) See Rules 9 and 11, pp. 126 and 137, post.
(y) If it is not, it becomes immediately his domicil of choice by the process
of acfjuisition described in the text. See p. 104, n. (»•), ante.
(2:) Bell V. Kennedy (1868), 1.. R. 1 Sc. App. 307, 319, per Lord Cranworth.
Minor remarks (s. 60, note 4) that physical presence in a country, combined
with the proper intention, is enough to constitute domicU, and that the word
"habitual" is unnecessary. See especially Lowrie v. Bradley, 39 Am. Dec.

142, 144.
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"

is

frequently used as expressive of the act of change of domicil,

in the various judgments pronounced

by our Courts"

acquisition, in short, of a domicil of choice is nothing

the technical expression for settUng in a

new home

(a).

The

more than

or country,

and therefore involves the existence of precisely those conditions
of act and intention which we have seen to be requisite for the
acquisition of a

home

(b).

"

The only principle which can be laid down as governing all
" questions of domicil is this, that where a party is alleged to have
"abandoned
" one, it

his domicil of origin,

and

to

have acquired a new

necessary to show that there was both the factum

is

" and the animus.

"intention"

There must be the

act,

and there must be the

(c).

A

"
new domicil is not acquired until there is not only a fixed
" intention of establishing a permanent residence in some other
" country, but until also this intention has been carried out by

"-actual residence there" (d).

(a)

Udny

Vdni/ (1869), L.

v.

E,. 1

Sc.

App.

441, 449, per

Lord Chelmsford.

may, therefore, be thoug'ht that the tetrm '' domicil of choice " is exactly
equivalent to the ordinary expression "home," aa already defined (see p. 85,
ante), but this is not the case. A domicil of choice is always a home, but a home
For the domicil of origin, being imposed by
is not always a domicil of choice.
a rule of law, is never considered as a domicil of choice; though as a, matter
of fact a person's domicil of origin is, in most instances, " person's actual home.
(6) It

So, again, a person's real

of choice, since he

home

for himself,

home may

not, in the eye of the law, be his domicil

may
is

be a person- who, though in fact capable of choosing a
legally incapable of such choice. Thus, minors or married

women

often do choo^se homyee for themselves, but as they are considered by law
Incapable of such choice, the home they have in fact chosen is not legally their

domicil of choice.

Though, again, the legal conditions necessary for the acquisition of a domicil
of choice are, in substance, the same as the conditions necessary for the acquisition of a home, these conditions are, for legal purposes, defined with technical
preci'don.

which

is,

The

legal theory, further, that every one has a domicil of origin,
presumably his home, leads to the result that the law

so to speak,

requires stronger proof of deliberate intention to acquire a

new domicil than

would be demanded by any person who, without reference to legal rules, wished
to determine whether D had or had not left England and settled in Australia;
and generally the Courts, in judging whether a man has acquired a domicil of
choice, look more to intention, and less to length of residence, than would
popular judgment in inquiring whether he had acquired a new home. Thus^ it
can hardly be doubted either that^e decision in' Bell v. K&miedp (L. R. 1 Sc.
App. 307) is legally correst or that it is opposed to ordinary notions. A layman
would probably have held that Mr. Bell had settled
(c) Cochrell v. Coelcrell (1856), 25 L. J. Oh. 730,
id) Bell V.

Kennedy

(1868), L. R. 1 So.
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It

is,

in short, admitted in general terms that " the question of
is a question of fact and intention " (e).

" domicil

Particular attention, therefore,
requisite fact, viz., "residence,"
(i)

Besidence.

— The

due

is

and

to the nature

both of the

of the requisite "intention."

nature of residence considered as a part

and thus looked at as a physical fact, independentlj
It maj be
of the animus manendi, has been little discussed (/)
of domicil,

.

defined (as already suggested) as "habitual physical presence in

"a

The word "habitual," however, must not
meant is not presence in a place or country for

place or country."

What

mislead.

is

a length of time, but presence thesre for the greater part of the
time,

be

it

long or short, which the person

using the

term

"residence" contemplates.

The

which goes

residence

to constitute domicil certainly

" If the intention of

not bo long in point of time.

need

permanently

" rasiding in a place exists, a residence in pursuance of that inten"tion, however short, will establish a domicil" {g).
The residence must, however, be in pursuance of, or influenced

Mere length

by, the intention.
constitute
leaves

domicil.

of residence will not of itself

born in Scotland, never

a Scotsman,

Z>,

England during the

last

twenty-two years of his

life.

D,

however, has never exhibited the intention of settling in England.

D,

therefore, at death retains his Scottish domicil (h),

has not visited

it for

though he

seventy-two years.

This characteristic, however, in

which are generally ascribed

common with

other qualities

to residence, concerns not the physical

fact of residence, but the mental fact of the choice, purpose, or

intention to reside {animus manendi).
(ii)

Intention.

of domicil

(e)

(i),

— The

main problem

in so far as

it

in determining the nature

depends upon choice, consists in

v. Kent (1862), 31 L. J. Ex. 391, 393, per Wilde, B.
Rivaz (1841), 2 Curt. 855; Maltass v. Maltass (1844), 1 Rob.

Attorney-General

See also Collier

v.

Eccl. Rep. 67.
(/) It may be well to note again that residence is often used as including the
animus manendi, and henoe as equivalent to home or domicil. See, e.g., King
V. Foxwell (1876), 3 Ch. D. 518, 520, for expressions of Jessel, M. R., as to
residence, where the term is probably used aa including the animus manendi.

For the difference Ijetween residence and domicil,
Kay, 534, 548, 544.
{g) Bell V. Kennedy (1868), 3j. R. 1 So. App. 307, 319, per Lord Cranworth.
(A) In re Patience (1885), 29 Ch. D. 976. Conf. Bradford v. Young (1885),

See p. 86, note
see

Waloot

v.

(J),

ante.

BotfLeU

(1854),*

29 Ch. D. (C. A.) 617.
(«)

See App., Note

6,

" Definition of Domicil."
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defining the character of the necessary intention or animus.

The

difiiculty lies partly in the nature of the thing itself, partly in the

different views

which Courts and writers have at different times
and definiteness of the requisite inten-

entertained, as to the nature
tion or purpose.

The

animus appears

to be,

best definition or description of the requisite
" the present intention of permanent or

the same thing be
accurately, in a negative form) " the absence of

"indefinite residence in a given country," or

expressed more

(if

" any present intention of not residing permanently or indefinitely

"in a given country " (fc).
There exists no authoritative

definition of the

animus manendi

necessary to the acquisition of a domicil of choice, but there are

four points as to

its

character which deserve notice.

The intention must amount to a purpose or choice.
The "domicil of choice is a conclusion or inference which the
" law derives from the fact of a man fixing voluntarily his sole or
" chief residence in a particular place " {I). It must not be " preFirst.

any external necessity " (w). " In order
"that a man may change his domicil of origin he must choose
"a new domicil the word 'choose' indicates that the act is
"voluntary on his part; he must choose a new domicil by fixing

" scribed or dictated by

—

" his sole or principal residence in a

new country

(that

is,

a country

not his country of origin), with the intention of
"residing there for a period not limited as to time" (n).
The expression that the residence must be "voluntary," or a

"which

is

matter of choice,

is

not in

itself a

happy one

(o) since,

supposing a

person to make up his mind to settle in a country for an indefinite
time, the " motive," whether it be economy, pleasure, or even considerations of health (p),

(ft)

For the substance

language of Cairns,

C,

is indifferent,

though certainly the

of this description, see Story,

in Bell v.

Kennedy

s.

43;

resi-

and compare the
App. 307, 318.

(1868), L. R. 1 Sc.

L. J.
See also judgment of Martin, B., Attorney-General v. Kent (1862), 31
Ex. 391, 395, 396.
per Lord Westbury.
(0 Udny V. Vdny (1869), I>. R. 1 Sc. App. 441, 458,

(m) Ibid.
(«) King

Foxwell (1878), 3 Ch. D. 518, 520, per Jessel, M. E. Conf.
Briggs v. Briggs (1880), 5 P. D. 163.
may easily mislead. Conf.
(o) The words "voluntary" or "voluntarily"
A.)
(C.
357; In re Marrett (1887),
Ch.
D.
37
Vrquhart v. Butterfield (1887),
J., p. 407; B'FAche36 Ch. D. (C. A.) 400, especially judgment of Cotton, L.
Pres.
Hannen,
per
D.
132,
136,
13
P.
goyen v. S'Etchegoyen (1888),
De G. M. & G.
HosUns
v. Matthews (1856), 25 L. J. Ch. 689; 8
See
W)
Westbury in Vdny v. Vdny (1869),
13. compared with the expressions of Lord
V.

8

D.
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dcnce would not in some of these cases be termed, in ordinarjy'

What, however,

language, a matter of choice.

expressed, and is undoubtedly true,

is

is

intended to be

that the residence must be

connected with the distinct purpose, or intention, to reside.

In

must be a residence of "choice." The
other words, of residence, however prolonged, has

this sense, therefore, there

mere fact, in
no effect on the acquisition of domicil, unless the residence is in
consequence of an intention to reside. Hence, to take a familiar
example, residence in a country, arising from sudden illness, as
when T>, domiciled in England, falls ill on a journey through
France, and is delayed there from week to week, does not entail
a change of domicil.
How far this intention or choice must be distinct or conscious
is still an open question.
Some judges have held that it is not necessary, in order to

—

—

establish a dorriicil, that a person should have absolutely

mind which of two countries
make his permanent home.

his

is

made up

the place where he intends to

"

One word," says Bramwell, B., "with regard to the
"[The counsel for the defendant] says, and I think he

intention.
errs there,

" that [D] did not intend to remain in England, because he con-

"templated that he might possibly go back
" there

to India.

I think

common mistake made in such cases, which is the
" assumption that a man must absolutely intend one of two things,
"for it may be that he has no absolute intention of doing either.
" It may be that [D] did not contemplate the case at all arising of
is

a very

" an opportunity of going back to India.

So

" suddenly appealed to upon the subject, he

have never thought of

it.'

that, if

he had been

might have

said,

'

I

I think, however, it appears here that

" he had contemplated the possibility of returning to India. But
"is it to be said that a contingent intention of that kind defeats
" the intention which is necessary to accompany
the factum, in
" order to establish a domicil? Most assuredly
not. There is not

"a

man who

has not contingent intentions to do something that

" would be very

much to his benefit if the occasion arises. But if
" every such intention or expression of intention
prevented a man
L. R. 1 So. App. 441, 458, which seem to imply that a domicil of choice must
not be dictated by a desire for "relief from illness." See, as to domicil of
invalids

when abroad, comment on Rule

domicil, though his objeofc in doing so

[1885]

is

18, post.

W. N.

V. Drexel,

A

person

may change

his

to defeat his creditors (7» re Robertson,

217), or to evade the jurisdiction of the BngUsh Courts (Brexel
[1916] 1 Ch. 251, 259).
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" having- a fixed domicil, no man would
ever have a domicil at
" except his domicil of origin "

all,

(q).

Others have laid down that a somewhat more distinct intention
" It must," it has been
exist.
said, "be shown that the

must

" intention required actually existed, or

made reasonably

certain

"that it would have been formed or expressed if the question
" [whether a person intended to change his domicil]
had arisen in
" a form requiring a deliberate or solemn determination "
(r).

The

difference of view, however, is not, after

all,

great.

The

question about the degree of definiteness of purpose which is needed
refers rather to the evidence than to the nature of the intention.

Secondly.
nentlij, or for

It

must

The

intention must be an intention to reside perma-

an indefinite period

(s).

be, that is to say, not

an intention to reside for a
limited time or definite purpose, but "an intention of continuing
" to reside for an unlimited time " (t).
example, D, domiciled in England, goes to America for
months, or to finish a piece of business, or even with the

If, for

six

made a fortune (m),
Thus, a residence in a foreign

intention of staying there only until he has

he retains his English domicil.

(g) Attorney-General v. Pottinger (1861), 30 L. J. Ex. 284, .292, per BramweU, B.
(r) Douglas v. Douglas (1871), L. E. 12 Eq. 617, 645, per Wickcns, V.-C.
(s) It is maintained by a Scottish writer (Eraser, Husband and Wife (2nd ed.),
p. 1265) that a person cannot change his domicil unless he has the intention to
change his civil status; oonf. Donaldson v. McClm-e (1857), 20 D. 307, 321;
Steel V. Steel (1888), 15 E. 896; Iluntly v. Gaskell, [1906] A. C. 56, 66,
per Lord Halsbury; James v. James (1908), 98 L. T. 438. This contention is,
however, according to English law, erroneous, for it is clear that if D leaves

England

for

good and takes up

hi? residence in

France with the intention of

residing there permanently, he will, by our Courts, be held to have acquired a

Erench domicil, and this, even though he may wish to retain his status as an
English citizen; nor is it easy to see how, on any view, a change of domicil can
be made to depend on the intention to change a person's civil status.
Most
people, on leaving one country to reside in another, do not, in fact, either contemplate or understand the effect of such residence on their civil status. The
doctrine, in short, that a change of domicil cannot be effected without the
intention to mabe a change of status, appears to be only a slightly different
form of the doctrine deliberately rejected by the House of Jjords, that a person
cannot change his domicil unless he intends quatenus in illo exuere patriam.

Vdny V. Udny (1869), L. E. 1 Sc. App. 441, 458, per Lord Westbury;
iMuderdale Peerage Case (1885), 10 App. Cas. 692.
See,
(««) Jo-p^ V. Wood (1864), 34 L. J. Ch. 212; 4 De G. J. & S. 616.
however, Douoet v. Geoghegan (1878), 9 Ch. D. (C. A.) 441; Davis v. Adair,
[1895] 1 Ir. E. (O. A.) 379, 400, per Porter, M. E.; Moffett v. Moffett, [1920]
(t)

TJie

1 Ir.

E. (O. A.) 57.

8 (2)
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country for twenty-five years
cil

will not change a person's

(a;)

domi-

in default of the intention of settling permanently or inde-

but it is, of course, "true that
" residence originally temporary, or intended for a limited period,

finitely in such foreign country;

"may

afterwards become general and unlimited, and in such a
" case, as soon as the change of purpose, or animus manendi, can
" be inferred, the fact of domicil is established " {y). If D, who
goes to America, intending to stay there for a limited period^
after living there for a year or two,

makes up his mind to reside
American domicil.

there permanently, he at once acquires an

The

Thirdly.

intention must he an intention of abandoning

of ceasing to reside permanently in, the former domicil.
" The intention must be to leave the place where the party has

i.e.,

" acquired a domicil, and to go to reside in some other place as the
" new place of domicil, or the place of new domicil " {z). Indeed,
if it

be granted that a

time

(a),

man

can have but one domicil at the same
that the purpose,

necessarily follows

it

or

animus^

France must exclude the
purpose requisite for retaining a domicil in England.
requisite for acquiring a domicil in

The

Fourthly.

intention need not be an intention to change

allegiance (b).

The
is

intention to reside permanently or settle (c) in a country

not the same thing as the intention or wish to become a citizen of

that country.
It was, indeed, at one time held that a

his domicil, for example,

from England

man

could not change

to the

United States,

without doing at any rate as much as he could to become an

American citizen. He must,
"in illo exuere patriam" (d).
(x)

Jopp

f.

[1895] 1 Ir.

(</)

E..

But

was

said,

"intend quatenus

this doctrine has

now

been

Wood

however, Douoet
1 Ir.

as it

(1864), 34 L. J. Ch. 212; 4 De G. J. & S. 616. See,
Geogrhegan (1878), 9 Oh. D. (C A.) 441; Davis v. Adair,
(0. A.) 379, 400, per Porter, M. R.; Moffett v. Moffett, [1920J
v.

R. (C. A.) 57.
TTdmj

V.

(z) Lyall V.

(o) See

Rule

Udny (1869), I>. R.
Paton (1856), 25 L.
3,

1

App. 441, 458, per Lord Westbury.
Ch. 746, 749, per Kindersley, V.-C.

Sc.

J.

p. 99, ante.

(J) See, however, p. 107, note (j), ante.
(c) See Winans v. Attorney-General, [1904] A. C. 287, 299, 300, judgment of
Lord Lindley in Iluntly v. Gaskell, [1906] A. C. 56, the judgment of Halsbury,
Ch., shows a tendency to revert towards the doctrine of Moorhouse v. Lord
(1863), 10 H. L. C. 272. But see Casdagli v. Casdagli, [1919] A. C. 145, 171,
172, per Lord Haldane; 178, per Lord Atkinson; 201, per Lord Phillimore;
James v. Barry, The Times, April 29, 1921.
(rf) Moorhouse v. Lord (1863), 32 L. J. Ch. 295, 298; 10 H. X. O. 272, 283,
;
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pronouDced erroneous by the highest authority (e); and when an
Englishman leaves England, where he is domiciled, and goes to the
United States, he changes his domicil if he intends to settle in the
new country and to establish his principal or sole and permanent

home

though the legal consequences of his so doing
mind (/) and though he may have had
no intention of becoming an American citizen, and hsia remained
a British subject to the end of his life (gr)

may

there, even

never have entered his

(ii)

The concurrence
a time,

is

No

;

other

mode

of acquisition.

of residence and intention, for however short

essential for the acquisition of a domicil.

"•We are aU agreed," it has been said, "that to constitute a
" domicil, there must be the fact of residence
and also a
'"
purpose on the part of [D] to have continued that residence.
" While I say that both must concur, I say it with equal confidence
"that nothing else is necessary "(/»)
" Residence " alone clearly will not suffice.
This is sufficiently apparent from the ordinary ease of persons
.

travelling, or living abroad,

who

.

.

retain a domicil in a country they

may

not have seen for years (i)
"Intention" alone wiU. not suffice.

D, who has never resided in Australia, will clearly not acquire
a domicil there by the mere intention to reside there.
Nor will the fact that D has set forth from England on his
voyage to Australia give him an Australian domicil until he
arrives there (k)
per Lord Cranworth, followed by In re Gapdevielle (1864), 33 L. J. Ex. 306;
2 H. & O. 985; Ir re Grove, Vauoher v. Solicitor to the Treasury (1888), 40
Ch. D. (O. A.) 216. Compare, however, Westlake (5th ed.), 88. 254—256,
especially pp. 361, 362.
(e)

Udny

v.

Udny

(1869),

I..

R.

1 So.

App. 441; Brunei

v.

Brunei (1871),

L. E. 12 Eq. 298.
(/) See especially Douglas v. Douglas (1871), L. E. 12 Bq. 617, 643, 644,
judgment of Wickens, V.-C.
(jr) Brunei V. Brunei (1871), L. E. 12 Eq. 298; Winans v. Attorney-General,
i:i904] A. C. 287.

Compare
v'. Groom (1846), 9 D. 142, 149—152, per Lord Jeffrey.
Rivaz (1841), 2 Curt. 855, 857, per Sir H. Jenner. See also Udny v.
Vdmy (1869), L. R. 1 So. App. 441, 450.
(i) See further for case8 where there is no change of domicil, because there
is residence without the animus manendi, comment on Eule 18, p. 147, post.
(K) Westlake holds that if in this case England were D'a domioU of choice, the
leaving England with the intention of permanent residemje in Australia would
(K) Arnott

'Collier v.
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This must be noticed, because it was at one time thought
new domicil could be acquired in itinere, i.e., that if

that a
left

England, intending

to settle, e.g., in Australia,

(l)

D

he acquired

an Australian domicil the moment he quitted England (m)

.

But

this notion is apparently erroneous, and the principle may probably be taken as established, that a domicil of choice can b©
acquired by nothing short of the concurrence of residence and

intention

From

the fact that the acquisition of a domicil of choice depends

solely on the co-existence of residence

important results
First.

A

not enable

may

and intention

to reside,

two

be deduced.

person's wish to retain a domicil in one countrtj will

him

to retain it if, in fact,

he resides with the animus

manendi in another.
D, an Englishman, originally domiciled in England, resided
Hamburgh with the intention of living there for an indefinite
period.
He wished, however, to retain his English domicil, and
coming for a temporary purpose to England, made a will there,
in which he declared his intention not to renounce his English
domicil of origin. He then returned to Hamburgh, and continued
living there with the animus manendi till his death. D had at the
time of his death a domicil at Hamburgh and not in England (n)
at

"I consider," says Pollock, C. B., "the declaration of the
" testator as meaning that )ie intended to go back to Hamburgh
" to live

and die there, though it was not his intention of never
coming to England again. Probably he wished for two domieils.

"

" But in spite of a lurking desire to return to England, his acts
" show an intention to live and die at Hamburgh, and th-fCt is not
" affected by the declaration.
That being so, he could not
" help giving up his English domicil " (o).
" The testator," adds
.

.

.

Brianiwell, B., " does not say that he
" at Hamburgh during his life, but

" his

suffice
ss.

That he could not do "

English domicil.

ix)

give

259, 260.

D

aji

But

had no intention of remaining
only that he wished to retain

Australian domicil before he arrived in Australia. Westlake,
view overlooks the express disapproval of this doctrine

this

v. Paton (1858), 25 L. J. Ch. 746.
See expressions of Leach, V.-C, in Munroe v. Douglas (1820), 5 Madd.

by Kindersley, V.-O., in Lyall
(I)

(p).

379, 405.

(m) See further, Rule
(n)

Re

(j?)

Ibid.

8, p.

Ste^- (1858), 3 H.
(o) Jte Steer (1858), 3 H.

121, post.

& N.
& N.
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Secondly.
The acquisition of a domicil cannot he affected byrules of foreign law (q)
By the law of some countxies, e.g., of France, a person is
required to

fulfil certain legal requirements before he is considered
the French Courts to be at any rate f uUy domiciled in France,

by
but

person in fact resides with the animus manendi in Fi'ance
really settled in France), he will be considered by our
Courts to be domiciled there, even though he has not complied
with the requirements of French law.
if a

(i.e., is

D, an English peer, lives in France, and as a matter of fact
intends to pass the rest of his life in France. He wishes, howEngland. He occasionally exercises
and always describes England in formal

ever, to retain a domicil in

political rights there,

as his domicil.
He has not fulfilled the legal
requirements of French law already referred to.
is domiciled

documents

D

in France (r)

We

must, however, carefully distinguish any question as to the
of a domicil in a particular country,

acquisition or possession by

D

D

France, from the different question of the legal effect of
having acquired, or possessing a domicil in France.
The first
e.g.,

question must be answered by an English Court in accordance with
the rules of English law with regard to the nature, the acquisition,

and the change of domicil (i.e., the Rules laid down in this
and must be answered without reference to the law of
France. This is distinctly laid down in a case where the question
arose, whether a Frenchwomafl who, before her marriage, and
while domiciled in France had made a will leaving her movables
to her sister, did or did not acquire an English domicil on her
marriage with a Frenchman residing in London.
" The domicil of the testatrix must be determined by the
" English Court of Probate according to those legal principles
"applicable to domicil which are recognised in this country and
chapter),

" are part of

its law.
Until the question of the domicil of the
" testatrix at the time of her death is determined, the Court of
" Probate cannot tell what law of what country has to be applied.

" The testatrix was a Frenchwoman, but it would be contrary to
" sound principle to determine her domicil at her death by the
(?) lu re Martin, LomtaUm v. Loustalan, [19O0] P. (C. A.) 211; contrast
In re Bowes (1906), 22 T. L. E. 711.
(r) Hamilton v. Dallas (1875), 1 Ch. D. 257; compare Anderson v. Laneuville
(1854), 9 Mooire, P. C. 325; Bremer v. Freeinan (1857), 10 Moore, P. 0. 306,
373, 374; Goilier v. Rivaz (1841), 2 Curt. 855 (domicil in Belgium).
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The preliminary question,
'•'evidence of French legal experts.
" by what law is the will to be governed, must depend in an
" English Court

on the view that Court takes of the domicil of
" the testatrix when she died.
If authority for these statements
" is wanted, it will be found in Bremer v. Freeman (s), Doglioni
In each of the last two
and In re Trufort {u).
Court had determined the domicil, and the
English Court had also to determine it, and did determine it to
be the same as that determined by the foreign Court. But, as I
understand those cases, the English Court satisfied itself as to
the domicil in the English sense of the term, and did not simply

"v. Crispin

(t),

" cases a foreign
"
"

"
"

"adopt the foreign

"when

The

decisions.

course universally followed

domicil has to be decided by the Courts of this country

" proceeds upon the principles to which I have alluded " {x).

The second
Court that

D

question,

when

it

has been found by the English

has acquired or possesses a domicil, in the English

sense of that term,

must be answered

solely

with regard to the law

of France, and this without any reference to the legal effect of

domicil under the law of England {y)

In the case already mentioned

{z), it

was found by the Court that

the testatrix became on her marriage domiciled in England, and

hence that her will was, in accordance with English law, revoked

by the marriage.

If

it

had been found that the

marriage retained her French domicil, then the

testatrix on her

effect of the

mar-

riage would have been determined in accordance with French law
{lex domicilii) (a).

(s)

(1857), 10 Moore, P. C. 306.

(i!)

(1866), L. K. 1

H. L.

301.

(«) (1887), 36 Ch. D. 600.
(») In re Martin, Loustalan v.

Lottstalan,

[1900] P.

(0.

A.) 211, 227,

But contrast In re Johnson, [1903] 1 Ch. 821; In re Bowes
(1906), 22 T. L. E. 711 and App., Note 1, " Law of a Country and the Henvoi."
(2^) This is apparently the meaning of Westlake's statement: " If an eatablish" ment be made in any country in such manner that by English law it would
" fix the domicil there, still no efiEeet which the law of that country does not
lindley, L. J.

;

" allow to it can be allowed to it in the character of domicil in England. In
" other words, no one can acquire a personal law in the teeth of that law itself."
Westlake (5th ed.), s. 254. See for the meaning of the term " law of a country,"
Intro., pp. 6, 7, ante, and also chap, i., p. 79, ante. Bremer v. Freeman (1857),
10 Mooiei P. C. 306; Collier v. Sivaz (1841), 2 Ourt. 855; Hamilton v. Ballof
(1875), 1 Ch. D. 257; compare In re Johnson, [1903] 1 Ch. 821, 832—835.
(a) In re Martin, Loustalan v. Loustalan, [1900] P. (0. A.) 211.
(«) I.e., it would have been held that the will was not revoked.
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Change of Domicil.

Rule
(1)

8(6).

The

domicil of origin

is

retained until a domicil

of choice is in fact acquired.
(2)

A

domicil

choice

of

is

retained until

it

is

abandoned, whereupon either
(i)
(ii)

a

new

domicil of choice

the domicil of origin

Comment and

is

is

acquired

;

or

resumed.

Illustrations.

An independent person (e) retains a domicil in a country where
he has onoe acquired it until he has (in the strict sense of the term
" abandonment
") abandoned {d) that country by giving up, not
only his residence there but also his intention to reside there, or,
to use untechnical language, until he has left the country for good.

But, though a domicil

ment

is

never changed without actual abandon-

of an existing domicil, the legal effect of a man's having

left a

country where he

as the domicil

is

domiciled for good differs according

a domicil of origin or a domicil of choioe.

is

—

—

Domicil of origin. How changed. " Every man's domicil
"of origin must be presumed to continue, until he has acquired
(1)

" another sole domicil by actual residence, with the intention of

^'abandoning his domicil of origin.

This change must be animo
and the burden of proof unquestionably lies on the
" party who asserts that change "(e). " It is a clear principle of
^'

et facto,

^'

law, that the domicil of origin continues until another domicil

i.e., till the person whose domicil is in question
" has made a new home for himself in lieu of the home of his
" birth "(/).

"is acquired,

The meaning

of these expressions

oannot be simply abandoned.
domicil of origin, he
(6)

L. E.

Udnif V.
1 Sc.

Udny

App.

may

If

is

that a domicil of origin

in possession of

an English'

indeed in fact abandon England as his

(1869), L. B.

307.

D is

1

So.

App. 441; Sell

v.

Kennedy

(1868),

It requires stronger evidence to establish the intention

to abandon a domicil of origin than the intention to abandon a domicil of choioe.

Winans v. Attorney-General, [1904] A. C. 287, and Huntly
A. C. 56.
(o) For meaning of term "independent person," see p. 73,
(e)

Aihman

v.

Gaskell, [1906]

ante.

'

(d) See p. 87, ante.

Aikman

(f) Ibid. p. 863, per

v.

(1861), 3 Maoq.
Lord Cranworth.
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home without

in reality- settling elsewhere, but, in the eye of the-

law, he cannot give,

up

has in fact changed

it

Though

or get rid of his domicil of origin until he

for another

by

settling in another country.

in reality homeless, he will, until he settles elsewhere, be

considered to have his legal

D, the descendant

home

England.
had a domicil of origin

or domicil in

of a Scottish family,

In 1837, after he came of age, he sold his estates in
Jamaica and left the island, to use his own expression, for good.
He then went to Scotland, and was resident there during 1838,.
but without making up his mind whether to settle in Scotland
or not.
The question came before the Courts whether on the
28th September, 1838, D was or was not domiciled in Scotland.
The Court of Session held that he had then acquired a Scottish,
domicil.
But the House of Lords, reversing the decision of thfr
Court of Session, held that D still remained domiciled in Jamaica.
Their decision was based on the ground that though D was on
the 28th September, 1838, resident in Scotland, he had not at
that moment any fixed or settled purpose to make Scotland his
future home; that, in short, he was resident in Scotland, but
without the animus manendi, and therefore had not acquired a
Scottish domicil, but still retained his domicil of origin, i.e., was
domiciled in Jamaica {g)
in Jamaica.

(2)

Domicil of choice.

a home

is

to reside

—Row changed. —A domicil of choice or

retained (A) until both residence {factum) and intention
{animus) are in fact given up, but when once both of"

these conditions have ceased to exist,

law as in

Of

it is

abandoned as well in

fact.

the principle that a domicil of choice is retained until actual

abandonment, the following case affords a good illustration:
D, a widow, whose domicil of origin was English, acquired by
marriage a domicil in France.
After her husband's death she^
determined to return to England as her home.
She went on
board an English steamer at Calais, but was seized with

and before the vessel left the harbour, re-landed
lafter some months (though wishing to return

illness,.

in France,
to

where

England) she

died, having been unable on account of ill-health to leave France.
" I cannot think," it was laid
retained her French domicil.
"
down,
that there was a sufficient act of abandonment, so long-

D

(j) Sell V. Kennedy (1868), L. R. 1 Sc. App. 307; see especially, judgment
of Lord Westbury, pp. 320, 321, 322.
(/»)

See pp. 89—91, ante.

Digitized

by Microsoft®

DOMICIL.

123

" as the deoeeised remained within the territory of France, her
" acquired domicil " (i).

The

case

is

an extreme one, but was clearly well decided;

exactly illustrates the principle that a domicil of choice

is

it

retained

until actual residence in a country is brought to an end.

So,

D, an Englishman, who had acquired a domicil of choice
in Germany, returned for a time to England, but retained the
intention to reside permanenth' in Germany. He did not lose his
again,

German

domicil

This case

(fc).

domicil once acquired

is

brought to an end.

To

domicil of choice

The

illustrates the principle that a

retained until the intention to reside is
use,

in short, technical language, the

is retained, either facto or

animo (l).
abandonment of

principle, on the other hand, that actual

such a domicil puts an end to

its

existence, not only in fact,

but

in law, has been judicially stated in the following terms:
" It seems reasonable to say, that if the choice of a new abode
" and actual settlement there constitute a change of the original

"domicil, then the exact converse of such a procedure, viz., the
" intention to abandon the new domicil, and an actual abandon"

ment of
" domicil.

ought to be equally effective to destroy the new
That which may be acquired may surely be aban-

it,

"daned"(m).

—

Acquisition of new domicil of choice. The abandonment of
one domicil of choice may, as a matter of fact, coincide with the
D, for example, whose domicil of
acquisition of another (n)
(i)

.

English, has acquired a domicil of choice in France.
goes to Germany, intending to reside there for a short time,

origin

He

is

and, therefore, on arriving in Germany,
But after residing in

domicil of choice.

still

retains his

Germany

French

for some time,

he makes up his mind to reside there permanently; at that moment,
(i)

In Goods of Rafenel

(18.63),

32 L. J. P.

& M.

203, 204, per Sir O.

Cresswell.
L.. J. Ex. 22; 3 H. & N. 594.
for the abandonment of a domicil of choice that a
suffloient
not
(?)
man should be simply dissatisfied with it and intend to leave it. " If a man
" loses his domicil of choice, them, without anything more, hie domicil of origin
" revives; but in my opinion, in order to lose the domicil of choice once acquired,
" it is not only necessary that a man should be dissatisfied with his domicil of

(A)

Ee

But

Steer (1&58), 28
it is

" choice, and form an intention to leave it, but he must have left it, with the
"intention of leaving it permanently. Unless he has done that, unless he has
"left it both animo et facto, the domicil of choice remains." In re Marrett
L. J.
(1887), 36 Oh. D. (O. A.) 40O, 407, judgment of Cotton,
per Hatherley, 0.
(«?) Udny V. Vdny (1869), L. R. 1 Sc. App. 441, 450,
(«) See p. 89, ante.
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both his French domicil of choice
domicil of choice is acquired.

So far there

is

is

abandoned, and a

German

no difierenoe between a domicil of origin and a
may be abandoned simultaneously with

domicil of choice; either

the actual acquisition of another domicil.
(ii)

—

Resumption of domicil of origin. A person in possession
may abandon it, and at the same moment!,

of a domicil of choice

in actual fact, resume his domicil of origin.

no

peculiarity,

and

is,

in

its

This case presents

essential f^eatures, exactly like the

case already considered, of D's in fact abandoning one domicil of

choice simultaneously with the acquisition of another.

But another

state of circumstances is possible.

as a matter of fact,

A

person may,

abandon a home or domicil of choice

in one

country without in fact acquiring a home in another (o)

D, for example, whose domicil of origin
acquired

home

for good, without
settling in

is

any intention of returning

He

any country whatever.

is

English, has an

He

or domicil of choice in France.

leaves France

to England, or of

As,

in fact homeless.

however, no one can in the eye of the law be without a domicil
it is

a matter of logical necessity that, in order to give

{p),

D a domicil,

one of two fictions should be adopted.
It might,

in the

first place,

be held, that in the case of an

acquired, as of an original domicil,

any existing domicil was

retained until another was actually acquired;
particular case, that
fact settled in

was
It

at one

D

or,

to

take D's

retained his French domicil, until he in

some other country.

This view, however, which

time adopted by our Courts,

is

now

rejected (q).

might, in the second place, be held that on the simple

abandonment

of a domicil of choice, the domicil of origin

a rule of law at once resumed or re-acquired, and this

now adopted by English

is

is

by

the view

tribunals.

D, for example, when he leaves France for good, without any
intention of s&ttling elsewhere, immediately re-acquires his English
domicil.

For

the true doctrine

is,

that the domicil of origin

reverts from the moment that the domicil of choice is given up.
" This is a necessary conclusion, if it be true that an acquired

" domicil ceases entirely whenever it is intentionally abandoned,
" and that a man can never be without a domicil. The domicil of

(o) See pp. 88, 90, 91, ante.

(p) See Rule
(q) See

2,

Munrae

p. 98, ante.
v.

Douglas (1820), 5 Madd. 379.
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" origin always remains, as it were, in reserve, to
be resorted to in
" case no other domicil is found to exist "
(r).

Hence, whenever a person in fact abandons a domicil of choice,
without actually acquiring a new domicil of choice, his domicil of
origin

is

always resumed; for either he resumes

does not do so in fact, he
re-acquire

The

is

it

in fact, or if he

assumed by a rule of law

to

resume or

it.

precise

difference

in this

origin and a domicil of choice

matter between a domicil of

may

be seen from the following

illustration

An

Englishman whose domicil of origin is English, and a
Scotsman whose domicil of origin is Scottish, are both domiciled in
England, where the Scotsman has acquired a domicil of choice.
They leave England together, with a view to settling in America,
and with the clearest intention of never returning to England.

At

the

moment they

exactly the same;

set sail their position is in

English home, without acquiring another.

law their position

matter of fact

they are "both persons who have
is different;

left their

In matter, however, of

the domicil of the

Englishman

remains English, the domicil of the Scotsman becomes Scottish.
The Englishman retains his domicil of origin, the Scotsman

abandons his domicil of
to the

choice,

and re-acquires

his domicil of

If they perish intestate on the voyage, the succession (s)

origin.

movables of the Englishman will be determined by English

law, the succession to the movables of the Scotsman will be deter-

mined by Scottish law. The Englishman will be considered to
have his legal home in England, whilst the Scotsman will be
considered to have his legal home in Scotland (f).
The distinction pointed out in Eule 8 between a domicil of
origin and a domicil of choice is borne out by the decision of the
D's domicil of origin was
House of Lords in Vdny v. TJdny.

He

England, and acquired there a domicil of
England as his home, and went to
abandoned
choice; he then

Scottish.

settled in

Boulogne, without, however, intending to settle or
It was held that under these
becoming domiciled in France.

reside

at

circumstances

D

moment when he
(r)

Vdny

v.

Vdny

resumed his Scottish domicil of origin
England (u)

at the

left

(1869), L. R. 1 So.

App.

441, 454, per

Lord Chelmsford,

See Eule 193, post.
dissent, p. 117, note (Jt), ante.
if) But see as to Westlake's
L.
E. 1 So. App. 441. This is the leading case
Vdny
V.
Vdny
(1869),
(«)
on the change of domicil, and taken together with Bell v. Kennedy, L. E. 1 Sc.
(s)
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E,ule 8 applies only to the domioil of independent persons.

may lose his

infant, for example,

home

An

domicil of origin without, in fact,

any cbuntry.
whose
domicil of origin is
M,
Thus D is
is domiciled in France.
D'a domicil
English. At D's birth,
leaves France for good,
of origin is therefore French (x)
During
taking
with him, and intending to settle in America.
the voyage across the Atlantic, M's domicil (t/), and therefore
has never resided in England, and is,
D's (z), is English; but

acquiring a

or domicil of choice in

the infant son of

M

M

.

D

D
D therefore has

in fact, homeless.

changed his domicil of origin

without the acquisition of a home in any country.
It is easy to

work out a similar

result in the case of a wife.

Domicil of Depemknt Persons (Minors and Married

Women)

Rule
is

9.

— The

domicil of every dependent person

the same as, and changes

whom

of the person on

legally dependent

(a).

(if

he

(6)

at all) with, the domicil

is,

as regards his domicil,

(c).

Comment.
The general

principle here stated

is,

that a person not sui

such as a minor or a wife, has the domicil of the person on
he or she

is

.juris,

whom

considered by law to be dependent.

The words "if

at all " should be noticed.

They

are intended

meet the position of a dependent person whose domioil cannot,
at the moment, be changed at all. Such is the position of a minor
without parents or guardians.
He cannot change his domicil
to

App.

307, oontains nearly the whole of the law

on the subject.

The judgment

of Lord Weatbury, pp. 458, 459, should be particularly studied.
(a;) See Rule 6, p. 106, ante.
iy) See pp. 124, 125, ante.
(z)

See Rule

As

9,

and Sub-Rule

1,

post.

D

the domicil of a lunatic or idiot, see pp. 152, 153, post.
If
remains after he becomes of age an idiot or lunatio, his domioil changes with
(a)

to

that of his father.

But

if

he becomes lunatic after he becomes of age and is
and his domicil remains
Crispin (1869), L. R. 1 P. & D. 611.

sent to an asylum, he is in the position of a prisoner,

See Sharpe v.
For meaning of "dependent person," see p. 73, ante.
(c) See especially, Weatlake (5th ed.), as. 244
253; Savigny, s. 353, Guthrie's
transl. (2nd ed.), pp. 97
106.
For further authorities, see notes to SubRule 1, p. 127, post, and Sub-Rule 2, p. 134, post.

unchanged.
(i)

—

Digitized

—

by Microsoft®

—
DOMICIL.

127

Mmself, for he is not independent. It cannot at the moment be
changed for him, because there is no person in existence on whom
he

is

legally dependent.

The operation of

Sub-Rule

1.

the Eule

— Subject

is

seen

from the resulting Sub-Rules.

to the

exceptions

mentioned, the domicil of a minor
determined as follows

is

hereinafter

during minority

:

(1)

The domicil

of a legitimate or legitimated minor
during the lifetime of his father, the same
as, and changes with, the domicil of his
is,

father
(2)

(d).

The

domicil of an illegitimate minor, or of a
minor whose father is dead, is, whilst the

minor

with his mother, the same

as, and
changes with, the domicil of the mother (?) (e),
(3) The domicil of a minor without living parents,
or of an illegitimate minor without a living
mother, possibly is the same as, and changes

lives

with, the domicil of his guardian, or

changed by

legitimate

of

be

his guardian (?)(/).

Comment and
(1) Case

may

Illustrations.

minor.

minority changes, while the father

—A

child's

is alive,

domicil

during

with the domicil of

the father.
(«?) Somerville v. Scrnierville (1801), 5 Yes. 749 a; 5 R. E. 155; Sharpe v.
Crispin (1869), L. R. 1 P. & D. 611; Forbes v. Forbes (1854), Kay, 341; 23
L. J. Ch. 724, 726, 727; In re Maereight (18«5), 30 Oh: D. 165; In re Beaumont,
[I8193] 3 Ch. 490; Goulder i. Goulder, [1892] P. 240.
(e) Potinger v. Wightman (1817), 3 Meir. 67; 17 R. R. 20; In re Beaumont,

[1893] 3 Oh. 490. See ako the Amerrican cases, HolyoJce v. Haskins, 5 Pick.
20; School Direotors v. James, 2 Watts & Serg. 568; Ryall v. Kennedy, 40
N. Y. (S. O.) 347, 361; and the Scottish cose, Arnott v. Groom (1846), 9 D.
142.

See Wharton,

ss.

41, 42.

Wightman

(1817), 3 Mer. 67; 17 R. R. 20; Johnstone v.
F. 42, 66, language of Lyndhurst, C. 138—140, judgment of Lord Campbell; Sharpe v. Crispin (1869), L. R. 1 P. & D. 611, 617;
In re Beaumont, [1893] 3 Ch. 490. But these authorities refer almost wholly
to the authority of a mother to change the domicil of a child whose father is
dead, and hardly determine wliat is the authority in that respect of a guardian.
(/)

Potinger

v.

Beattie (1843), 10 CI.

Compare

especially,

&

;

Westlake (5th ed.),
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D

is

the legitimate son of a domiciled

himeelf born in England.

When

D

is

Englishman

D

emigrates to America and settles there.

England

D

is

{h)

D

.

{g),

and

i^

ten years old, his father
is left

at school in

thereupon acquires an American domicil.

the infant son of Scottish parents, domiciled in Scotland,

who marry

after

father then, while

D's birth.
D is thereby legitimated. His
D is still a minor, acquires an English domicil.

D's domicil thereupon becomes English

minor who

(«')
.,

or whose father is
The domicil of an illegitimate child, or of a child
dead (fc)
whose father is dead, is, during his minority, if he lives with his
mother (l), probably the same as, and (subject to the possible
effect of Exception 1) (m) changes with, the domicil of his mother.
D is the illegitimate son of a domiciled Englishman and a
Frenchwoman, domiciled at the time of D's birth in England (w).
The mother, when D is five years old, goes with him to France,
acquires a French
and resumes her original French domicil.
(2) Case
.

of

is

illegitimate,

—

D

domicil

There was at one time a doubt whether, after the death of the
remaining under the care of the mother,

father, the children,

followed her domicil,

or, until the

end of

their minority, retained

The case,
must now be taken conthe general doctrine, that (subject at any

that which their father had at the time of his death.

however, of Potinger

v.

clusively to have settled

Wightman

(o)

rate to the exceptions hereinafter mentioned)

if,

after the death

of the father, an unmarried infant lives with his mother, and
the mother acquires a

new

domicil,

it

is

communicated

to the

infant (p)
Englishman or Engliahwoman, domioUed
(ff) The expression "domiciled
Frenchman or Frenchwoman," &c., means a man or woman domiciled in England, or a

man

or

woman

domiciled in France,

&;o.

(A) See especially, JJrquhart v. Butterfield (1887), 37 Ch. D.
381,

judgment

of Cotton, L. J.; Ryall v.

Kennedy, 40 N. Y.

(O. A.) 337,

(S. O.) 347, 360.

Udny V. TJdmy (1869), L. R. 1 So. App. 441. On this point there is no
The domicil of a legitimated minor is during his minority clearly that
The only doubt is how far legitimation affects the domicil of
his father.

(«)

doubt.
of

origin of the legitimated person.

See pp. 106, 107, 108, ante.

(A) Crum-pton' a Judicial factor v. Finch-Noyes, [1918] S. C. 378, Ot. of Seas.
(I)

If he does not live with his mother, his domicil need not neoessarily change

together with hers.

(m) See p.

In re Beaumont, [1893]

3 Oh. 490.

133, post.

England being D's domicil of origin, R,ule 6, p. 106, ante.
Mer. 67.
Ip) Johnstone v. Beattie (1843), 10 01. & F. 42, 138, judgment of Lord
Campbell. See In re Beaumont, [1893] 3 Ch. 490; Phillimore, ss. 115—119.
(«) See, as to
(o) 3
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The

principle on which the domicil of a minor may be changed
through the acquisition of a new domicil by his mother, when a
widow, appears to be this: The domicil of the minor does not in

foUow, as a matter of law, the domicil of his mother, but
be changed by her, for "the change in the domicil of an
" infant which, as is shown by the decision in
Potinger v. Wight" "man
(g), may follow from a change of domicil on the part of

strictness

may

" the mother, is not to be regarded as the necessary consequence
of
" a change of the mother's domicil, but as the result
of the exercise
" by her of a power vested in her for the welfare of the infants,
" which, in their interest, she may abstain from exercising, even

"

when she changes her own domicil " (r).
The position of a widow, then, with regard

a minor,

and

may

settle

be thus described: She

to her child,

may change

with him in another country.

She in

her

who

is

own domicil

this case, in fact,

changes the minor's domicil, but she does not, as a matter of law,
change his domicil simply by changing her own. Thus, a widow

on the death of her husband, with three children, who are
She and they are domiciled in Scotland. She afterwards
settles in England with her two eldest children and acquires an
English domicil.
The two eldest children, thereupon, become
domiciled in England. The youngest child,
(though occasionally visiting his mother), remains and resides permanently in
is left,

minors.

D

Scotland until he attains his majority.
domicil

D

retains his Scottish

(s)

Questions as to effect of widow's change of domicil.

—Difficult

questions may, however, be raised as to the effect of a widow's

change of domicil on that of her children, when she is not their
guardian. Such questions may refer to the two different cases of
minors who reside and of minors who do not reside with their
mother.
First question.

who

is

—Suppose that a minor resides with his mother,

not his guardian.

the domicil of the minor is

by that

of the guardian.

precise point, but it

may

The question may be raised whether
determined by that of the mother, or

No

English case absolutely decides the

be laid down with some confidence that,

3 Mer. 67.
In re Beaumont, [1883] 3 Oh. 490, 496, 497, judgment of Stirling, J.
as
(s) See In r\e Beaumont, [1893] 3 Oil. 490. This case is not quite decisive,
See also
the widow changed her domicil in consequence of re-marriage.
Crumpton's Judicial Factor v. Finch-Noyes, [1918] S. 0. 378.
(ff)

(r)

9
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even

if a

guardian can in any case change the domicil of his ward,

yet the domicil of a child living with his mother, whilst

widow, will be that of the mother and not of the guardian

Second question.

who

mother,

is

still

a

(f).

—Suppose that a minor resides away from his
The question whether

not his guardian.

it is

on

mother or his guardian that the change of the child's domicil
depends presents some diificulty. In the absence of decisions on
the subject, it is impossible to give any certain answer to the
his

inquiry suggested.
calls for decision,

It is quite possible that,

the Courts

may

whenever the point

hold that there are circumstances

under which a minor's domicil must be taken, even in the lifetime
of the mother, to be changed

by the guardian.

These questions, and others of a similar character, really raise
the general inquiry whether, as a matter of law, a minor's domicil
is identified

with that of his widowed mother, to the same extent to

which

identified

it is

with that of his father during the father's

lifetime?

To

this general inquiry a negative

answer Inust, as already
There are various circumstances under

pointed out (m), be given.

which the Courts will hold that a minor, in spite of a change of
domicil on the part of his mother, retains the domicil of his
deceased father.

Still, in general,

the rule appears to hold good

that the domicil of a minor, whose father

is

dead, usually in fact

changes with the domicil of the child's mother

D

is

(a;)

the son of a person domiciled in Jersey.

years old his father dies.

with her, and

settles

When

Z) is ten

D's mother leaves Jersey, taking

and acquires a domicil in England.

D
D

thereupon acquires an English domicil {y)
(3)

Case of minor without living parents.

—It

is

possible that

the domicil of an orphan follows that of his guardian, but whether
this be so or not is

In the

an open question

first place, it

may

(z).

be doubted (a) whether the rule

is

not

rather that a ward's domicil can be changed, in some cases, by his
guardian, than that it follows the domicil of his guardian. It is

(t)

See American cases, M^jall

v.

Kennedy, 40 N. Y. (S. O.) 347; Molyoke
v. James, 2 Watte & Seirg. 66S.

v.

Raskins, 5 Pick. 20 School JXreators
(«) See p. 129, ante.
;

(a:)

In re Beaumont, [1883]

(y) See Potinff£r v.
[1893] 3 Ch. 490.
(z) See,

3

Wightman

Oh. 490.
(1817), 3 Mer. 67;

compare In

re

Beaumont.

however, Westlake (5th ed.), s. 250.
is strengthened by In re Beaumont, [1893] 3 Ch. 490.

(a) This doubt
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mere fact of D's guardian acquiring for
himself a domicil in France can deprive D, the son of a domiciled

difficult to believe that the

Englishman, of his English domicil.
In the second place, the power of a guardian to change at all the
domicil of his ward is doubtful. In the leading English case on
the subject (b), the guardian was also the mother of the children.

As

a matter of

the

home

of a

common
ward

is,

sense, it can hardly be

maintained that

in fact, or ought to be, as a matter of

home of his guardian, in the same
which the home of a child is naturally identified with that
of his father. Should the question ever arise, it will possibly be
held that a guardian cannot (c) change the domicil of his ward, and

convenience, identified with the

way

in

almost certainly that he cannot do this unless the ward's residence
is,

as a matter of fact, that of the guardian (d)

D

the orphan son of a domiciled Englishman.

is

guardian.
settles

M

takes

D

to reside in Scotland,

D

and acquires a domicil.

where

M D's
M himseK
is

possibly acquires a Scottish

domicil.

Sub-Eule 1 (e) may, perhaps, be extended to the domicil of an
who, though he has attained his majority, has never attained

adult,

sufficient intellectual capacity to choose a

by the Court

the language used

such a person

may

home

in one case,

for himself.

it

Prom

would appear that

be considered to occupy a condition of per-

manent minority.
D, in the case referred
domiciled in Portugal.
(6)
(e)

to, was* the son of an Englishman
There never was a period when D, though

PoUnger f. Wightman (1817), 3 Mor. 67.
"It seems doubtful whiether a guardian can change an

" The difficulty
" another."

is

infant's domioU.
be guaj-diau in one place and not
Douglas (1871), L. E. 12 Eq. 617, 625, per Wiokens,

that a person

Douglas

v.

m

may

—

a ^ardian, Rule 144, pp. 517 520, post.
generally held that the minor's domicil is fixed by
the father's death, and cannot be changed during minority by the mother or
guardian, except by act of law. The preponderating opinion in England and
America is, that such a change by a surviving parent will be sustained by the
See, as to the position of

V.-C.

{S)

On the

Courts,

when

Continent

it is

it is

made reasonably and

in good faith.

Wharton,

s.

41; and

Sohool IKrectors v. James, 2 Watts & Serg. 568; Rolyoke
The leading English
V. Haskins, 5 Pick. 20; White v. Howa/rd, 52 Barb. 294.
It does not appear to be
case is Potinger v. Wightman (1817), 3 Mar. 67.
approved by Story, s. 508, p. 709, note 1, and on the whole there is considerable
doubt whether the Continental rule will not be ultimately maintained by our
Courts. Eor a discussion of the whole question, see Jacobs, Law of Domicil,
see

American

ss.

249—256.

cases,

(e) See p. 127, ante.

9 (2)
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he attained his majority, could think and act for himself in the

D

matter of domicil otherwise than as a minor could.

After
an English domicil. Under
these circumstances, the effect of the father's change of domicil had
to be considered, and the law on the subject was thus laid down:

became of

ag'o,

his father acquired

—

" I

am

assuming that-[D] was of unsound mind throughout his
in other words, that there never was a period during
which he could think and act for himself in the matter of domicil
otherwise than as a minor could. And if this be so, it would
seem to me that the same reasoning which attaches the domicil of
the son to that of his father while a minor would continue to
bring about the same result, after the son had attained his majority, if he was continuously of unsound mind.
The son in this
case continued under the control of his father, was presumably
supported by him, and, if he had not already been in England
majority,

when

—

his father returned hither in 1843, would, it

ably be presumed, have been brought with him.

may reasonAt no period

could he, according to the hypothesis [that he was continuously of

unsound mind] have acted for himself in choosing a domicil, and
if his next of kin and those who had the control of his movements and life were not capable of changing his domicil, that
domicil would, from the moment of his majority, have become

The

indelible.

better opinion, in

my

judgment,

is,

that the

incapacity of minority never having in this case been followed

by adult

capacity, continued to confer

upon the father the right

of choice in the matter of domicil for his son, and that in 1843,
.

.

.

that right was exercised

by the adoption of an English

domicil for himself which drew with

it

a similar domicil for his

son"(/).

The extension

of the general rule appUes only to persons of

continuously unsound mind.

If a son on attaining his majority

enjoys a period of mental capacity, he can acquire a domicil for
himself.

Whether,

could be changed,

is

if

he became incapable, his acquired domicil

a matter of doubt.

The question

in his case

the same as the inquiry which is hereinafter considered (g),
far the domicil of a lunatic can be changed during lunacy.
is

(/)

Sharps

J. P. Wilde.

v.

how

Crispin (1869), L. E. 1 P. & D. 611, 618, judgment of Sir
case is not decisive, as the Court held that, if the son was

The

capable of choosing a domical, he had, as a matter of fact, chosen that of hi»
father.

(g) See oommeint on Rule 18, p. 152, post.

Digitized

by Microsoft®

.

.

.

DOMICIL.

Exception

1

Sub-Rule

to
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dotiiicil

changed by the mere re-marriage

of a minor

is

not

of his mother.

Comment.
If an infant's father dies, the infant's domicii " follows, in the
" absence of fraud, that of its mother, until such time as the
"

mother re-marries, when, by reason of her own domicii being
subordinate to that of her husband, that of the infant ceases to

any further change by the mother, or, in other words,
"does not follow that of its stepfather" (j). This doctrine laid
down in an American case is to a certain extent followed by our
Courts, with the result that an infant domiciled in England at
'follov/

the

of his mother's re-marriage as a geoeral rule retains

tim<.'

the domicii which he had immediately before the mother's re-

marriage

But

(A;)

the

extent.

American doctrine

is

not to be followed to

its

full

which assigns to
of her husband should not be

It is reasonable to hold that the fiction

woman on marriage the doroieil
extended so as necessarily to give to stepchildren the domicii of
a

their stepfather;

but

it is less

why

easy to see

it

should be held

that a widow, on re-marriage, loses all control over the domicii of

her infant children, born during her

first

marriage

(J,)

Our Courts, therefore, hold (m) that while the re-marriage of a
\\idow, whereby she acquires a new domicii, does not of itself
aSect the domicii of her infant children, yet,

if

a

woman

after her

'second marriage in fact changes her domicii, e.g., from England
to

Germany, and

with her, they,

takes the infant children of her

too, acquire a

The father and mother
domiciled in England.
until her

German

first

husband

domicii (n)

of a minor are, at the death of the father,

The widow

retains her English domicii

marriage in England with a Frenchman resident in

(h) See Crumpton's Judicial Factor v. Finoh-Noy^s, [1918] S. O. 378, and
the American cases, Syall v. Kennedy, 40 N. Y. (Superior Court) 347; Brown
V.

Lynch, 2 Bradf. Surrogate Rep. (N. Y.) 214.

views, Jacobs, I/aw of Domicii,

h.

244.

CJompare, as to Amerioan

But contrast In

re

Beaumont, [1883]

3 Ch. 490.
(i)

(A)

v. Kennedy, 40 N. Y. (Superior Court) 347, 360, per curiam.
The same principle applies to the marriage of the mother of an illegiti-

Ryall

mate infant.
(0 In re Beaumont, [1803] 3 Ch. 490.
where this remark is approved.

See judgment of Stirling,

(;h) Ibid.

(«) Ibid.
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England, but domiciled in France.

The minor

domicil.

She thereby acquires a French

retains his English domicil.

The father and mother of D, a minor, are at his birth domiciled
The father dies, and the mother thereupon, when D
is two years old, goes with him to Gnerimany, marries a German,
and acquires a German home and domicil.
D resides with his
mother. D, perhaps, acquires a German domicil.
in England.

Exception 2

Sub-Rule

to

by a mother

1.

— The change of a minor's home

or a guardian does not,

if

made with

a

fraudulent purpose, change the minor's domicil.

Comment.

A mother or guardian, perhaps, cannot change the doanicil of a
minor when the change of home is made for a fraudulent purpose,
e.g., to affect the distribution of a

death (o)

The

.

minor's estate, in case of his

existence, however, of this exception is open to

doubt.

D, a minor, whose father

M,

is

the minor's mother, expecting

and acquires a domicil
property

may

to that of

dead,

him

is

domiciled in England.

to die, takes

him

in Jersey,

D's

there, in order that the succession to

be according to the law of Jersey, and not according

England.

It is doubtful

whether D's domicil does not remain English.

Sub-Rule

—The

2.

domicil of a married

during covertui'e the same
domicil of her husband (jo).

as,

woman

and changes with,

is

the

Wightman (1817), 3 Mer. 67.
Robins (1859), 7 H. L. O. 390; Warrender i. Warrender
(1835), 2 01. & P.. 488; In re Daly's Settlement (1858), 25 Beav. 456; In re
Maoleenzie, [1911] 1 Oh. 578.
Ccnnpare Westlalse, sa. 252, 253; PhiLLimore,
33. 73
78; Savigsny, b. 357. Westlake lays down that the domicil of a wife
mot judicially separated a mensa et toro is that of her husband (s. 253), and
apparently inclines to the opinion that such separation, though not amounting
to divorce, may possibly enable her to establish a separate domicil.
The
authority, however, for this suggestion is slight.
Joote (4th ed.), p. 58,
apparently holds that a wife deserted by her husband retains the matrimonial
domicil although the husbamd acquires a fresh domicU elsewhere, and cites
Armytage v. Armytage, [1898] P. 178, 185. But this case does not support
Poote's oomtention, as the Oourt there held that jurisdiction to decree separation did not depend upon domicil.
See Armytage v. Armytage, [1898] P.
Contrast, however, as signs of a tendency to allow a wife to obtain
178, 188.
(o) See Potinger v.
(j>)

Dolphin

V.

—
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Comment.

A

woman,

of whatever age, acquires at marriage the domicil of

her husband, and her domicil continues to be the same as

his, and
throughout their married life.
The fact that a wife actually lives apart from her husband {q),
that they have separated by agreement (r), that the husband has

changes with

his,

been guilty of misconduct, such as would furnish defence to a suit

by him

for restitution of conjugal rights

wife to acquire a separate domicil

{t).

(s),

does not enable the

It is

an open question

whether even a judicial separation (not amounting

to a divorce)

would give a wife the power to acquire a domicil for herself (m)
"If," says Lord Kingsdown, " any expressions of my noble and
" learned friend (x) have been supposed to lead to the conclusion,
" that his impression was in favour of the power of the wife to
.

" acquire a foreign domicil [not her husband's], after a judicial
" separation, it is an intimation of opinion in which at present

" I do not concur.
I consider it to be a matter, whenever it
" shall arise, entirely open for the future determination of the

"House"

(y).

D, an Englishwoman, married M,

a domiciled

Englishman.

in certain cases a separate domicil from her husband for the purpose of
obtaining a divorce, Rule 63, p. 291, post, the Exception thereto, p. 294, post,

Stathatos

v.

Stathatos,

[1913] P. 46, amd above

all,

De Montaigu

v.

J>e

Montaigu, [1913] P. 154.
(?) Warrender v. Warrendtyr (1835), 2 01. & F. 488.
(r) Dolphin v. Robins (1859), 7 H. L. C. 390, followed In re Mackenzie,
[1911] 1 Oh. 578.
(s) Yelverton v. Yelverton (1859), 1 Sw. & Tr. 574; Dolphin v. Robins
(1859), 7 H. L. 0. 390; 29 L. J. P. & M. 11.
(i) The provisioins of the British Nationality and Status of Aliens Act, 1914
(4 & 5 G«o. 5, o. 17), S8. 7a, 10, which permit In certain cases a divergence of
nationality between husband and wife, may render it difficult to maintain the
strict rule of domicil in the case, e.g., of a deserted wife whose husband has
left England, or a wife whose husband has been deported; cf. Dolphin v.
Robins (1859), 7 H. L. O. 390, 417, per Lord Oranworth; Lord Advocate v.

Jafrey, [1921] 1 A. O. 146, 155, per Lord Pinlay.
(«) Dolphin V. Robins, 7 H. L. C. 390, 420; Le Sueur

v.

Le Sueur

(1877),

D. 139; 2 P. D. 79.
{x) Lord Cranworth.
Campbell, 423;
(y) 7 H. L. C. 420, judgment of Lord Kingsdown; cf. Lord
In re MacKemie, [1911] 1 Oh. 578., 592^594. I:i Lord^Advooate v. Jafrey.
[1921] 1 A. 0. 146, the idea of a judicial separation affording a ground for
change of domicil is disapproved by Lords Ilaldane, at pp. 151 153, and Shaw,
Dunedin, p. 163.
pp. 168—171, but left open by Lords Finlay, pp. 155, 156, and
It is doubted in Armytage v. Armytage, [1898] P. 176, 196, and AnghinelU v.
1 P.

—

Anghinelli, [1918] P. (0. A.) 247, 264, 256.
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and ultimately
from the Scottish
Courts.
D, after the supposed divorce, resided in France, and
M,
during M's lifetime married N, a domiciled Frenchman.
her English husband, remained domiciled in England till D's
death in France. T), at her death, was domiciled in England and
After some years they agreed

obtained a divorce, which,

to live separate,

hovsrever,

was not

valid,

not in France {z).

Rule

10.

—A

douiicil

dent person through his

cannut be acquired by a depen-

own

Comment and

act

(a).

Illustration.

A person who is not sui juris may, as a matter of fact, acquire
an independent home. Thus D, an infant of eighteen, emigrates
He in fact makes a
to Australia, buys a farm, and settles there.
home for himself in Australia. So, again, if D, a married woman,
has entirely ceased to live with her husband (who resides in
England), and goes and settles in Germany, with the intention of
passing the rest of her

life there, it is clear that she

acquired an independent
lays

down

is

that there

What

German home.

is

has in fact

the rule in effect

a distinct difference, in the point under

home and a domicil, and that though
an infant or a wife may sometimes in fact, as in the cases supposed,
acquire a home, neither of them can acquire an independent

consideration, between a

domicil.
(1)

Minor.

— It

certain that, as a general rule, no one can

is

during his minority acquire a domicil for himself (6).
It has, however, been suggested (c) that a man, though a
minor,

may

possibly acquire a domicil for himself

by marriage,

or

Robins (1859), 29 L. J. P. & M. 11; 7 H. L. C. 390.
Somermlle (1801), 5 Vee. 749 a, 787, judgment of Arden,
M. R. The oaee of a female infant who changes her domicil on marriage, as
where an Englishwoman of eighteen marries a domiciled Frenchman, may
perhaps be held to afford a verbal exception to this Rule. This is not a real
exception. The change is not effected by the infant's act, but by a consequence
attached by law to the status arising from her act.
(S) Somerville v. Somermlle (1801), 5 Ves. 749 a, 787, judgment of Arden,
M. R. Oonf Forbes v. Forbes (1854), Kay, 341 Jopp v. Wood (1865), 4 De
G. J. & S. 616, 625; Urquhart v. Butterfield (1887), 37 Ch. D. (O. A.) 357,
383, 384, judgment of Lindley, L. J., pp. 384, 385, judgment of Lopes, L. J.;
(s)

Dolphin

V.

(a) Somen-ille v.

;

.

Jacobs,

Law

of Domicil,

s.

229.

See Savigny, Guthrie's transl. (2nd ed.), s. 353, p. 100, and compare
Westlake (1st ed.), a. 37, with Westlake (5th ed.), s. 249. See also Stephens v.
McFarlaml (1845), 8 Tr. Rep. 444.
(c)
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up an independent household.

setting

suggested exception to the general rule

is

The reason

for this

that a married minor

must be treated

as sui juris in respect of domicil, since on his
marriage he actually founds an establishment separate from the
parental home. This reason must, if valid, extend to all cases in

which a minor in fact acquires an independent domicil, and it is
not satisfactory. It involves some confusion between domicil and
residence (d), and derives no support from the view taken by
English law as to an infant's liability on his contracts, which is in
no way affected by his marriage. The reasoning, therefore, by
which the suggested exception is supported may be held unsound,
and the existence of the exception itself be deemed open to the
gravest doubt.

—

Married Woman. Though a wife may acquire a home for
can under no circumstances have any other domicil or
legal home than that of her husband (e):
(2)

herself, she

—

Where there is no person capable of
Sub-Rule.
changing a minor's domicil, he retains, until the termination of his minority, the last domicil v^hich he has
received (/

).

Illustration.

D

a minor,

is

who

His mother

domicil.

at the death of his father has an English
is

D cannot

dead, and he has no guardian.

change his own domicil, there is no person capable of changing
therefore retains his English domicil.

it.

D

Rule

11.

—The

last

domicil which a person receives

he is a dependent person continues, on
becoming an independent person, unchanged until
changed by his own act.

his

whilst

it

is

Comment.
This
first,

is

an obvious result of Eule 4 (g).

of a person

whose

who

attains his majority,

coverture is determined either

It applies to the case,

and secondly,

by death

or

by

of a wife

divorce.

(d) See p. 84, ante.
(e) TTcM-rmder v.

Warrender (1835), 2 a. & F. 488; Dolphin

v.

Hobins

Yelverton v. Yelverton (1859),
(1859), 7 H. L. C. 390; 29 L. J. P. & M. 11;
See p. 134, n. (_p), ante.
1 Sw. & Tr. 574; 29 L. J. P. & M. 34.
ante.
ante.
(s-) See p. 103,
(/) Sec Eules 4—10, pp. 103—136,
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Sub-Rule

1.

—A

person on attaining

retains the last domicil
until he changes

majority

his

which he had during

his minority

it [h).

Illustration.

D

the son of

is

M

minor,

M,

American domicil.

own

new,

America.

D

When

domiciled in America.
his

While

a domiciled Englishman.

emigrates to

D

attains his majority,

Z) retains his

Z) is a

thereupon acquires

M

American domicil

is

an
still

until

by

act he either resumes his English domicil, or acquires a

e.g.; a

French domicil.

SuB-RuLK

2.

—A widow retains her

domicil until she changes

it

late husband's last

(«').

Illustrations.
Z), a woman whose domicil of origin is English, is married
German domiciled' in Prussia. Her husband dies. D con-

1.

to a

tinues living in Prussia.

D,

2.
to

D retains her

after the death of her

travel,

Prussian domicil.

German husband,

without any intention of returning

leaves Prussia

to

Prussia.

D

resumes her EngUsh domicil of origin.
3

D,

.

after the death of her

German husband,

settles in

with the intention of residing there permanently.

D

France

acquires a

French domicil.
4 D, after the death of her German husband, marries at Berhn
an American domiciled at New York.
acquires a domicil at
New York.
.

D

—

SuB-RuLK 3. A divorced woman retains the domicil
which she had immediately before, or at the moment of
divorce, until she changes

it.

(A) A possible question may be raised as to domicil of an infant widow.
Probably it remains that of her husband, and cannot be changed (except in
consequence of re-marriage) tUl she comes of age.

See Story,

(i)

mann
widow

a.

46, citing Dig. lib. 50, tit. 1,

(1847), 5 Notes of Oases, 440, 455
is

;

Jacobs,

1.

38,

Law of

s.

3;

Gout

Domicil,

s.

v.

Zimmer-

222.

If a

insane (semble) she retains her late husband's domicil at the time of

his death; see p. 152, post.
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Comment.

The

position of a divorced

the same as that of a

III.

widow

woman

is

for the present purpose

(fc).

Ascertainment of Domicil(/).

— How Ascertained.

Domicil

Rule

12.

ascertained

—

The domicil of
by means of either

a legal presumption

(1)

known

(2) the

;

a person can always be

or

facts of the case.

Comment.
Even on
domicil,
reference
a

the assumption that everj one

may

there
to

often

rules of

(if

has at

all

times a

the thing be considered without

law) be a difficulty in determining where

given person, D, had his home or domicil at a particular

may arise from ignorance of the events
from the circumstance that the facts which are
known to us leave it an open question whether Z) was at a given
moment (say at the date of his death) domiciled in England
or in Scotland. Under such circumstances, an inquirer who had
no other object than the investigation of truth, and who was
neither aided nor trammelled by legal rules, would, if he tried
to ascertain where D was domiciled at the date of his death,
moment.

The

difficulty

of D's life, or

be forced to acquiesce in the merely negative conclusion that D's
domicil at that date could not be ascertained.
result the Courts,

come {m), and

may

To

this negative

from obvious motives of convenience, refuse

will always,

however slight or inconclusive in

to

itself

be the character of the evidence placed before them, deter-

mine in what country

J)

was

at a given

moment

domiciled.

(A) If a marriage is declared a nullity, Wie wife presumably recovers her
domicil at the time of the marriage; see Rule 65, p. 300, post.
(J)
ss.

The orUeria or proofs of

domicil are most fully investigated, Phillimore,

211—351.

(m) Contrast this with the absence of any legal presumption as to the moment
which a, death takes place. In re Phone's Trusts (1870), L. B. 5 Ch. 139;
In re Walker (1871), L. R. 7 Ch. 120; Mason v. Mason (1816), 1 Mer. 308.
at
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This result

sumptions

is

obtained partly bj the use of certain leg^l pre-

where the .claims of each of two places

(n), partly,

be D's domicil are on the known facts of the case

all

to

but equally

balanced, by allowing the very slightest circumstance (o) to turn
the

decisively in favour

scale

of the one rather than of the

other (p)
Hence (though the fact is not always realised by
writers on domicil) the process by which a person's domicil is
.

determined by the Courts has a somewhat

artificial character.

Legal Presumptions.

—

Rule 13. A person's presence in a country
sumptive evidence of domicil.

is

pre-

Comment.

"A person's being in a place is prima facie evidence of his
"being domiciled there, and it lies on those who say otherwise
"to rebut this presumption" (g). "The actual place where [a
" man] is, is prima facie to a great many given purposes,
"his domicil " (r)
Hence the importance often attached in
questions of domicil to the place of birth and to the place of
.

death.

Place of birth.

— The

place of a man's birth hag in itself no

necessary connection with the place of his domicil, for though

be born in England, yet

D's domicil of origin

is

if

D's father

is

D

then domiciled in France,

not English but French

(s).

If,

however,

nothing be known about D's domicil except the fact of his birth
in England, this fact is ground for a presumption that D's
domicil at the
of origin,
It

is,

nothing

moment

of his birth, and, therefore, D's domicil

was English.

of course, on this ground that a foundling
is

known but

(t),

of

whom

the fact of his Being found within the

(«) See Rules 13, 14, post.
(o) See Rules

15—18, pp. 142—162,

Compare In re Patience

post.

D. 976; Bradford\. Young (1885),
29 Oi. D. (O. A.) 617; Craignish v. Hewitt, [1892] 3 Oh. (O. A.) 180.
{p)

(?) Bruoe v.
(r)

Bempde

(s)

See Rule

(0

Ibid.

(1885), 29 Ch.

Bruce (1790), 2 B.
v.

&

P. 229, 231, per Lord Thurlow.

Johnstone (1796), 3 Ves. Jun. 198, 301, per Loughborough, O.

6, p.

106, ante.
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England, acquires a domicil

e.g.,

of origin in that country.

Flace of death.

— The

place of a person's death in no

way

of

itself affects his domicil,

but the fact that he was present in a

particular country at the

moment

of

any proof

to the contrary,

of his death

is,

in the absence

ground for a presumption of his

being then domiciled in that country.

"A man

[it

has been said] (m)

"place where he

is

•prima facie domiciled at the

resident at the time of his death;

is

" incumbent on those

who deny

it to

and

it is

repel the presumption of law,

"which may be done in several ways. It may be shown that [7)]
"was there as a traveller, or on some particular business, or on a
"visit, or for the sake of health; any of which circumstances will
"remove the impression that he was domiciled at the place of his
"death."

The
is

principle here laid

down

is

sound.

Where, indeed, there

a balance of evidence between the claims of two possible domi-

the place of a man's death is irrelevant. For " there is not a
" single dictum, from which it can be supposed that the place of the
" death in such a case as that shall make any diSerenoe.
Many

cils,

"cases are cited in Denisart to show, that the death can have no
" effect; and not one, that that circumstance decides between two

"domicils"

{x);

but

if

nothing which throws light on a man's

domicil be known, then his death at a place is important, as giving
Vise to the application of the general principle that the place where
a person is must, in the absence of counter evidence, be assumed to

be his domicil.

Rule

14.

—When

a person

known

have had a
presumed, in absence of

is

domicil in a given country he is
proof of a change, to retain such domicil

(«)

In an American

PhiUimoie,

s.

ease,

Guier

v.

to

{y).

O'Daniel, 1 Binney's Eep. 349, note.

See

235.

(x) SomervUle v. Somerville (1801), 5 Vesey, 749 a, 788, per Arden, M. E.
v. Beattie (1843), 10 a. & F. 42; Craigie v. Lewin (1843),

See also Johnstone
3 Ourt. 435.
(y) See

Mtmro

v.

Munro

(1840), 7 CI.

&

F. 842, 891; Aikman

v.

Aikrrmn

Douglas v. l>ouglas (1871), L. K. 12 Eq. 617, 642, 643.
For the special difficulty of proving the loss of a domicil of origin, see Wmans
W. N. 142; Rmttly
V. Att.-Gen., [1904] A. O. 287; In re De Almeda, [1901]
(1861), 3

Macq.

V. Gaskell,

854, 877;

[1906] A. O. 56.
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Illustration.

D

proved to have been domiciled in Scotland in 1870. If
in 1879 it be alleged that D's domicil is not Scottish, the person
who makes this allegation must prove it. D's domicil in Scotland,
that

is

is to

presumed

say, is

to continue until a

change

proved

(z).

be evidence

-of

is

Facts trhich are Evidence of Domicil.

Rule

15.

— Any

domicil which
or

{factum),

may

circumstance

evidence either of a person's residence

is

of

his

intention

to

reside

permanently

{animus), within a particular country.

Comment.

As

domicil consists

of, or is constituted

due animus manendi, any

fact

by, residence and the

from which

it

may

be inferred

D

either that
"resides," or has the "intention of indefinite resi" dence," within a particular country is, as far as it goes, evidence

that

D is domiciled there.

"There
" man's

is," it

life,

"no act, no circumstance
may be in itself, which ought

has been said,

however

trivial it

in a
to

be

" left out of consideration in trying the question whether there

"was an

intention to change the domicil.

A

might

trivial act

"possibly be of more weight with regard to determining this
" question than an act which

"his lifetime"

(a),

and the

was

of

more importance

to a

man

in

cases with regard to disputed domicil

bear out this dictum.

There

is

no transaction in the course of a person's

the Courts have not admitted (for whatever
(z)

it is

life

which

worth) in evidence

This principle of evidence must be carefully distinguished from the legal

rules that every one

acquired,

and resumes

See Rule

8,

p. 121,

retains

his

domicil of origin until another domicil

is

whenever an acquired domicil is simply abandoned.
ante. These are simply coinventional rules of law, resorted
it

to in order to maintain the general principle that no person can be without a

domicU. See Rule 2, p. 98', ante. Compare In re Patienoe (1885), 29 Oh. D.
976; and Bradford v. Young (1885), 29 Ch. D. (0. A.) 617.
(a) Brevon v. Brevon (1864), 34 L. J. Ch. 129, 133, per Kindersley, V.-O.
For the different inferences as to domicU deducible from the same facts, compare
the judgment of the Court of Appeal in Bradford v. Young (1885), 29 Oh. D.
(C. A.) 617, with the judgment of Pearson, J., in the Court below (1884), 26
Ch. D. 656.
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Hence presence in a place (c), time of residence (d), the mere absence of proof that a domicil once acquired
has be«n changed (e), the purchase of land (/), the mode of dealing
of his domicil(6).

with a household establishment (g), the taking of lodgings (h),
the buying of a burial place (i), the deposit of plate and valu(l), the way of spelling a
name (m), oral or written expressions (n) of intention to
make a home in a particular place, or from which such an intention,

ables

(fc),

the exercise of political rights

Christian

it, may be inferred, have all been deemed matters
worth consideration in determining the question of a person's

or the absence of

domicil.

While, however,

man's

which

life

it is

may

true that there

is

no circumstance in a

not be used as evidence of domicil,

true that there are two classes of facts, viz.,

"intention," and

first,

it is also
" expressions of

secondly, "residence," which are entitled

to

special weight, as evidence of the matter (o) which, in questions of

domicil, it

is

generally most difficult to establish, viz., the exis-

tence of the necessary animus manendi, and that certain rules,

though of a very general character, may be

laid

down

as to the

effect of such facts in proving the existence of such intention (p).

(6) See, especially, Drevon v. Brevon (1864), 34 I.. J. Ch. 129; HosMns v.
Matthews (1856), 15 I.. J. Ch. 689; 8 De G. M. & G. 13; Aitchison v. IHxon
(1870), L. E. 10 Eq. 589; BcmgUs v. Douglas (1871), L. E. 12 Eq. 617;
Hodgson v. Be Beauchesne (1858), 12 Moore, P. C. 285; In re Patience (1885),
29 Ch. D. 976; Bradford v. Young (1885), 29 Ch. D. (C. A.) 617; Stevenson
V. Masson (1873), L.. E. 17 Eq. 78.
(c) Bruce v. Bruce (1790), 2 B. & P. 229; Bempde v. Johnstone (1796),
3 Vesey, 198.

((0
(e)

The Earmcmy (1800), 2 C. Bob. 322.
Munro v. ilunro (1840), 7 a. & F. 842,

891.

33 L. J. Ex. 306; 2 H. & O. 985.
(f) In re Capdeaielle (1864),
a.
(y) SomervUle v. Somerville (1801), 5 Veaey, 749
(A) Craigie v. Lewin (1843), 3 Curt. 435.
(0 In re Capdevielle (1864), 33 I>. J. Ex. 306; 2 H. & C. 985.
(k) Curling T. Thornton (1823), 2 Add. 6, 18; Eodgson v. Be Beauchesne
(1858), 12 Moore, P. 0. 285.
(0 Brunei v. Brunei (1871), L. E. 12 Eq. 298.
(ni) Ibid.

(«)

L E

Udny
1

So

V.

Vdny

App. 441; Bell v. Kennedy (1868),
Geoghegan (1878), 9 Ch. D. (C. A.) 441;

(1869), L. E. 1 So.

App. 307; Bowtet

v.

E.
Brexel v. Brexel. [1916] 1 Ch. (C. A.) 251; Bavis v. Adair, [1895] 1 Ir.
(C. A.) 379; Mofett v. Uofett, [1920] 1 Ir. E. (O. A.) 57.
of a person's residence in
Co) No special rules can be given a^ to the evidence
Eesidence is a physical fact, to be proved in the same way
a. particular place.
commission of an assault. The mode, thereas any other physical fact, e.g., the
for no special notice in this work.
fore, in which the fact is to be proved, calls
'

(^?)

See Eules 16—18,

'po't.
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Rule

16,

— Expressions

intention

of

to

reside

per-

manently in a country are evidence of such an intention,
and in so far evidence of domicil (q).

Comment and

A

Illustration.

person's intention with regard to residence

from

his expressions

direct, as

where

D

says or writes that

They may be

may

be inferred

These expressions may be

on the subject.

it is his

purpose to

settle in

D

where
by his a,ots, e.g., the
purchase of a burial-ground at Edinburgh, intimates an intention
of acquiring or keeping a Scottish home.
Scotland.

D, an EngHsh

peer,

indirect, as

who had

lived for

some time in France,

expressed in a letter a deliberate intention of never returning td

He

England.

also accepted the jurisdiction of a

French Court, on

the ground, expressed in a letter to his solicitor, of his being bond
" I have no domicil in
fide domiciled in France, and added,
" England or any other country excepting the one [France] from

"which

now

I

These expressions, combined with

write "(r).

other circumstances, were, after D's death, held to prove that he

was in fact domiciled in France.
Direct expressions, however, of intention
evidence

(s)

The person who

.

uses

He may

constitutes a domicil.

be worth

call a place his

He may

because he often lives there.

may

little

as

them may not know what
wish

home, simply

to be, or to appear,,

domiciled in one country, while in fact residing permanently and

intending so to reside,

i.e.,

statement, in short, that
his

home

in France, though it

often carry
description
as, e.g.,

being domiciled, in another.

little

A

direct

D considers himself domiciled, or to have

weight.

may

sometimes be important, may

This remark specially applies

to the

which a person gives of himself in formal documents,

"D residing

in

France"

(t).

(?) See Ramilton v. Dallas (1875), 1 Oh. D. 257; Crookenden v. Fuller
(1859), 1 Sw. & Tr. 441 ; Vdny v. Udny (1869), L. E. 1 So. App. 441 ; Bell
V.

Kennedy

2 P.

& D.

(1868),

Spurway, [1894]

1 Ir.

(r)

MamUton

(s)

See Douaet

R. 1 Sc. App. 307; Wilson v. WiUon (1872), L. R.
Maxwell v. MoClwre (1860), 3 Maoq. 852; Sjiurway v.

I..

435, 445;

E. 385.

Gh. D. 257, 259.
Geoghegam (1878), 9 CJh. D. (C. A.) 441; compare In re
E. B. Smith (18.96), 12 T. L. B. 223, 224; In re Craignish, [1892] 3 Ch. 180.
(<) Attorney-General v. Kent (1862), 31 L. J. Ex. 391; 1 H. & 0. 12;
Eamilton v. Dallas (1875), 1 Ch. D. 257; Vdny v. Udny (1869), L. R. 1 Sc
v. Dallas (1875), 1
v.

App. 441.
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be more certainly inferred from his acts

D

than from his language.

Thus the fact that
keeps up a large
establishment in England (m), that he occupies a particular kind of

house {x), that he deposits his plate and valuables there (y), and a
hundred other circumstances, may be indicative of a purpose to
live permanently in England, and, therefore, be evidence of his
having an English domicil.

Rule

17.

— Residence

in

a

country

primg, facie

is

evidence of the intention to reside there permanently
{animus manendi), and in so far evidence of domicil

(^).

Comment.
" E,esidence," though not the
of the elements which go to
cases the

main evidence

same

make up

as domicil, is not only

domicil, but

is also

in

one

many

for the existence of the other element

which constitutes domicil, viz., the animus manendi. " Residence
" alone has no effect per se, though it may be most important, as
"a ground from which to infer intention " (a). But the effect of
residence as evidence depends both on the time and on the mode
of residence.

Time.

—Time or length of residence does not of

itself constitute

domicil (&) An ambassador, for example, might reside thirty years
in the country of the Court to which he is sent, without acquiring
.

a domicil in a foreign country.

Nor

does the law of England,

some other systems, prescribe a definite length of residence,
e.g., ten years, after which a person shall be assumed to have

like

acquired a domicil in a particular country.

On

the other hand,

(«) SomervUle v. SomermUe (1801), 5 Vesey, 749 a; Forbes
23 L. J. Cai. 724; Kay, 341.
(») Craigie v.

Lewin

v.

Forbes (1854),

(1843), 3 Curt. 435.

Thornton (1823), 2 Add. 619.
(z) Munro v. Munro (1840), 7 CI. & F. 842; The Harmony (1800), 2 C.
Bob. 322. Compare In re Patience (1885), 29 Ch. D. 976; Bradford v. Young
(18«5), 29 Oh. D. (O. A.) 617; In re Bullen^Smith (1888), 4 T. L. R. 398.
(a) Munro v. Munro (1840), 7 01. & F. 842, 877, per Oottenham, 0.
(S) In re Patience (1885), 29 Ch. D. 976; Bradford v. Joung (1885), 29
Ch. D. (C. A.) 617. Thns a, person who has a domicil of origin in England
does not lose it and acquire a Scottish domicil simply by making his home in
Scotland for many years, unless, in the circumstances of the case, his doing so
clearly shows his intention to abandon his English domicil of origin. Huntly v.
Gashell, [1906] A. 0. 56.
See also Winans v. Attorney-General, [1904] A. 0.
(y) Curling v.

287.

10

D.
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no length of time

D

domicil.

is

necessary for the acquisition of a home, or

emigrates to America, with the intention of settling

and actually begins his residence there; he forthwith
American domicil. But time, which is not an element
of domicil, is the most important evidence of domicil; a residence,
that is to say, by D for thirty years in England is strong evidence
of his pm'pose to reside there, and therefore of his having an
English domicil. This is the sense in which the following wellthere,

acquires an

known passage is to be understood: —
" Time is the grand ingredient in constituting
that hardly
is

enough

is

domicil.

attributed to its effects (c)

unavoidably conclusive;

it is

;

I think

in most cases

not unfrequently said, that

it

if

a person comes only for a special purpose, that shall not fix a

That

domicil.

not to be taken in an unqualified latitude, and

is

without some respect had to the time which such a purpose

may

for if the purpose be of a nature that mai/

or shall occupy;

probably or does actually detain the person for a great length
of time, I cannot but think that a general residence

upon the

A

special purpose.

a country, where

man comes

special purpose

detain

it shall

him

may

might grow

lead a

the whole of his

man

life.

to

A

it may happen, and indeed
ground of vulgar and unfounded reproach
(unfounded as matter of just reproach though the fact may be
true) on the laws of this country, that it may last as long as
is

here to follow a lawsuit

;

often used as a

himself.

.

I cannot but think that against such a long

.

residence, the plea of an original special purpose could not be

averred

;

it

must be

inferred, in such a case, that other purposes

forced themselves upon

him and mixed themselves with
upon him the character of

original design, and impressed

Suppose a man comes into a

country where he resided.

gerent country at or before the beginning of a war;
reasonable not to bind

and

to allow

him

him

it is

his

the

belli-

certainly

too soon to an acquired character,

a fair time to disengage himself;

but if he
continues to reside during a good part of the war, contributing,

by payment of

am

taxes,

and other means,

to the strength of that

of opinion that he could not plead his special

'

country, I

'

purpose with any

effect

against the rights of hostility "(d).

(c) I.e., as evidence of domicil.
((f) The Earnumy (18O0), 2 C. Rob. 322, 324, 325, per Sir W. Scott.
Itshould be noticed that this passage refers to what is known as a " commercial
domicil " during the period of war, and that time is of much more consequence
in determining the existence of such a domicil than in determining the existence
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time must not be exaggerated.

effect of

evidence, but

Mode.

it is

— The

D not

If

It is

not more than evidence of domioil

effect of residence in a

man's intention
extent, on the

147

weighty as

(e).

country as evidence of a

to continue residing there depends, to a great

manner

of his residence.

only lives in France but buys land there, and makes

that country the

more reason

home

of his wife and family, there

is

clearly far

for inferring a purpose of residence on his part, than

he has merely taken lodgings in Paris, and lives there alone.
The presence, indeed, of a man's wife and family is sometimes
spoken of as decisive (/), which it certainly is not; but this and
various less important facts, such as the place where a man edu-

if

cates his children (g) or exercises his political rights (h), indicate,

though they do not prove, a fixed residence, and thus go
up the evidence for domicil.

Rule

]8.

— Residence

evidence

facie

of

residence either

sumption

of,

is

in a country

domicil,

not even prima

is

nature

the

of

the

inconsistent with, or rebuts the pre-

(i).

Comment and

D

make

an intention to reside there permanently

{animus manendi)

If

when

to

Illustrations.

resides in France, this residence is

prima

facie evidence

of his intending to reside there, and, therefore, of his having a
French domicil; so, further, if D, who has been a domiciled

Englishman, takes up his residence in France, the fact of his
dwelling in France gives, especially if he lives there for a long
time, a prima facie reason for believing that he intends to make

France his home, and, therefore, intends
of a domicil properly
iloore, P. C. 285, 313,
(e) See Cockrell v.
Kindersley, V.-C; In

so-called.

See Hodgson

v.

to

l>e

acquire,

and has

Beauchesne (1858), 12

per Dr. Lusldngton.
Goahrell (1856), 25 L. J. Ch. 730, 732, judgment of
re Grove (1888), 40 Ch. D. 216, 226, judgment of

Stirling, J.
(/) Douglas v. Douglas (1871), L. E. 12 Eq. 617;
Kay, 341.
(g) Baldane v. Echford (1869), L. E. 8 Bq. 631.
(A) Brunei v. Brwnel (1871), L. E. 12 Eq. 298.

"eorhes v. Forbes (1854),

V. Wood (1865), 4 De G. J. & S. 616; 34 L. J. Ch. 212;
De Beauohesne (1858), 12 Moore, P. C. 285, 329, 330; Urquhart v.
Butter-field (1887), 37 Oh. D. (C. A.) 357; AhdalUh v. Richards (1888),
A T. L. E. 622; QouUsr v. Govlder, [1892] P. 240.
(«•)

See Jo^j

Hodgson

v.

10 (2)
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But if D, having been a domiciled
Englishman, resides in France under circumstances which preclude
the possibilitj of the residence being the result of any purpose on
his part to reside permanently in France (as, for example, if D i&
acquired, a French domicil.

an English prisoner of war, kept captive in France), or which
make it at any rate probable that
means to retain his English
domicil (as where

D
D lives at Paris as an English ambassador to the

French Court), then D'a residence

is

no proof whatever of his

intention to reside in France as his home, and he

sumed to retain his English domicil.
The law on this point has been laid down

"We

" domicil.

The

be pre-

authoritatively.

think that length of residence, according to

" circumstances, raises

may

its

time and

the presumption of intention to acquire

residence

may

be such, so long, and so continuous,

if not quite, amounting to a
" prcBSumptio juris et de jure; a presumption not to be rebutted
" by declarations of intention, or otherwise than by actual re-

"as

to raise a

presumption nearly,

" moval.

Such was the case of Stanley v. Bernes (k). The foun" dation of that decision, in this respect, was, that a Portuguese

" domicil had been acquired by previous residence and acts, and
" that mere declarations of intention to return could not be sufR" cient to prove an intention not to acquire a Portuguese domicil.
" In short, length of residence per s& raises a presumption of

"intention to abandon a former domicil, but a presumption which

"may, according

to circumstances, be rebutted.

" It

would be a dangerous doctrine to hold that mere residence,
" apart from the consideration of circumstances, constitutes a
" change of domicil. A question which no one could settle would
"immediately arise, namely, what length of residence should
"produce such consequence. It is evident that time alone cannot
"be the only criterion. There are many cases in which a very
" short residence would constitute domicil, as in the case
of an
" emigrant, who, having wound up all his affairs in the country
" of his origin, departs with his wife and family to a foreign land

"and

settles there.

In a case like that, a residence for a very

" brief period

would work a change of domicil.
" Take a contrary case, where a man, for business
or pleasure,
" or mere love of change, is long resident abroad, occasionally
" returning to the country of his origin, and maintaining all
his
"natural connections with that country: the time of residence
<A) (1831) 3 Hagg. B0O. 373.

Digitized

by Microsoft®

;

DOMICIL.

149

would not to the same extent, or in the same degree, be proof of
" a chango of domicil.
'

We

'
concur, therefore, in the doctrine held in many previous
" cases, that to constitute a change of domicil, there must be

"residence, and also an intention to change.

With
^'

respect

intention, it

" of justice

is

the

to

evidence

impossible to lay

necessary

down any

to

establish

positive rule.

the

Courts

must necessarily draw their conclusions from all the
and each case must vary in its

"circumstances of each case;

^'circumstances; and, moreover, in one, a fact may be of the
" greatest importance, but in another, the same fact may be so
" qualified as to be of little weight " {I).

Domicil of particular

down

classes of persons.

— The

principle laid

in the passages cited explains, without recourse to any special

rule of law, the position of most of the persons supposed to have a,
so-called, necessary domicil (to)

These persons are:
1.

.

—

Prisoners;

2.

Convicts;

3.

Exiles or refugees;

4. Lunatics;
5.

Invalids residing abroad on account of health;

6.

Officials generally;

7

Ambassadors';

8.

Consuls;

9.

Persons in military or naval service;

.

10. Persons in Indian service;

11. Ecclesiastics;
12. Servants;
13. Students (n).

(?)

Hodgson v. Be Beauohesne
Compare Jopp v. Wood

^yuriam.

(1858), 12 Moore, P. C. 285, 329, 330, per

(1865), 4

De G.

J.

&

S. 616, 621, 622,

p«r

Turner, L«. J.
(m) " A necessary domicil "

is in strictness a domicil not determined by the
purpose or choice of the party, but by the direct operation of some rule of law
such, for example, is the domicil of a wife or of a minor.
The term, however, " necessary domicil," is sometimes applied to the case of
persons such as prisoners and ambassadors. This application of the term is
erroneous. The peculiarity (if any) in the position of such persons consists in
•the fact that their residence in a particular country either cannot be, or is not,
combined with the animus manendi, and therefore gives no ground for inferring

that they have a domicil in such country.
(«) As to domicil of these persons, see Phillimore,
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A

(1)

Prisoner.

— A prisoner retains,

domicii which he possessed at

its

during imiDrisonment, the

commencement.

He

cannot

form any purpose or intention as to his residence in the place
where he is imprisoned.
D, a domiciled Irishman, was imprisoned in England. "It
"could not," it was laid down, "be supposed that he acquired a
"domicii in England by residence within the walls of the King's
"Bench Prison. All such residence goes for nothing" (o).

A

(2)

Convict.

—A

person transported to a particular country

for life absolutely loses (it is said) his original domicii.
certainly possible that, in this instance,

"may

be extinguished by act of

of transportation (q), e.g., to

law"

(p).

A

sentence, further^

Van Dieman's Land, may, probably

have been looked upon as an order that the convict should

and make

his

home

in

It is

"the domicii of origin

Van Dieman's Land,

i.e.,

reside,

be domiciled

no English decision on the subject,
and in the absence of any such decision doubt may be entertained
whether there be any real distinction between the position of a
convict, and of a prisoner. A person, at any rate, transported for
years, ought, it would seem, like a prisoner, to retain the domicii
whicli he possessed at the beginning of his imprisonment.
there; but there seems to be

Supposing, however, that a sentence of transportation destroys
a man's domicii of origin, it is probable that no Courts, other

than those of the sovereign inflicting the sentence, would give
this effect to

it.

French emigres were treated by our Courts as

retaining their domicii of origin (r)
(3)

An

Exile or Refugee

(s).

—An

exile cannot dwell in his

—

—

47
54; Jacobs, ss. 264 340. Phillimore, whose treatment of the
ample, sometimes appeajrs to consider that the domicii- of these persons
is fixed by a, rule of law, whereas in general, according to English law, at any
rate, their domicU (it is submitted) results simply from the application to their

Wharton,
subject

ss.

is

peculiar circumstances of the ordinary rules regulating the change and acquisition of domicii.

Fisher (1828), Milward's Eeps. 183, 191, 192.
more than that I> did not, as a fact, acquire
an EnglisJi domicii, but the principle contained in the words in italics is clearly
(o)

Barton

The

v.

case itself does not decide

sound: PhUHmoie, ss. 186, 187.
(p) Vdnt/ V. Udny, I>. R. 1 Sc. App. 441, 458. See Phillimore, s. 191.
{q) See, however, as to abolition of sentences of transportation, 16 & 17 Vict,
An aUen deported from England, if forbidden to
c. 99; 20 & 21 Vict. u. 3.

would presumably lose his domicii in England.
See De Bcxnmeval v. 2>e Sonneval (1838), 1 Gurt. 856; In Goods of
Buohess cfOrleans (1859), 1 Sw. & Tr. 253.
{a) PhilUmore, ss. 192—200; Westlake, s. 279; Wharton, s. 54; Savigny,
s. 353, p. 56, note (?).

return,
(r)
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own country

{e.g., France),

but he

161
is

not compelled to live in

England.

His residence, however, in England, certainly
no presumption of an intention to adopt an EngKsh home.

affords

Mere

residence, therefore, during the time of his exile, however long,

does not give
Z), a

him an English

French emigre,

left

domicil.

France, his domicil of origin, in 1792.

After a short residence in Germany; he resided in England till
1815, when he was able to return and did return to France. From

1815

to 1821,

there

till

his death.

but retained his French domicil at the time of his

domicil,

death

D

In 1821,
bought
In 1834, he occupied this house, and lived
D, it was held, never acquired an English

he resided generally in France.

a house in London.

(t)

This case decides, not (as

is

sometimes supposed) that an exile

cannot acquire a domicil in his adopted country, but only that the
bare fact of his residence there does not give
refugee, probably,

may

he chooses to adopt

it

him

a domicil.

A

acquire a domicil in a foreign country, if

as his

home

(m), and, of course,

may

acquire a

domicil in a foreign country by remaining there after his restoration to his

own country has become

Whether a person convicted

possible.

own

of crime in his

country,

who

punishment resides in another country, acquires a new
domicil in such other country, may depend on the answer to the
inquiry whether, under the law of his own country, lapse of time
bars liability to punishment.
to escape

Z)

is

a

French

citizen with a

domiciled in France he

French domicil of

origin; whilst

and
Under French law {x) the
lapse of 20 years is a bar to liability to punishment under such
sentence.
D on being sentenced, settles in England and lives
is,

in his absence, convicted of crime

sentenced to 10 years' imprisonment.

there for 20 years; he then returns to France.

never acquired an English domicil;

presumably intended

D

is

to return to

Semble,

D

has

the reason is that he has

France at the end of 20 years.

a British subject domiciled in England; he

is

convicted of

He at once
crime and sentenced to 5 years' penal servitude.
escapes to New York, lives there 4 years and dies. Semble, he has

New

York; the reason

no bar

to liability for

acquired a domicil at

law lapse of time

is

is that under English
punishment for crime.

(0 Be Bonneval v. De Bonneval (1838), 1 Curt. 856.
Compare Heath v. Samson (1851), 14 Beav. 441.

(«)

(x) Cade d'Instruotion Criminelle, art. 635.
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D

therefore presumably had no intention of ever returning to

England
(4)

{y).

A Lunatic

iz).

when under

lunatic

The

— There are two views as to the position of a

control.

that he retains the domicil which he possessed at

first is,

the time he became insane, or,
legally treated as insane

by the English

cases

is

strictly,

when he began

the sound view, and

is

on the subject

the lunatic under confinement

He

more

This

.

same position

He

cannot, exercise choice, or will.

as a prisoner.

cannot, therefore, acquire

a domicil.

Hence he

example,

is

an Englishman, who becomes lunatic, and

control.

He
He

asylum.

to be

favoured

If this view be correct,

(a).

in the

is

D, for

retains his existing domicil (&).
is

under

taken to Scotland, and placed in a Scottish

is

H©

remains there until his death.

The time

view, his English domicil.

retains,

on

this

in the asylum counts for

nothing.

The second view

is,

that a lunatic

is

a person not sui

juris,

who

stands in somewhat the same relation to his committee as a child
to his father,

committee
but

is

and

open

that, therefore, his domicil

This view

(c).

is

can be fixed by his

favoured by some American eases

(d),

In the case of father and child, the

to objection.

infant's domicil follows that of the father, but a father cannot

give his son a domicil apart from his own.

mittee and a lunatic,

it

In the case of a com-

appears to be maintained, not that a

lunatic's domicil follows that of the committee, but that it can be

by the committee, or, in effect, that a committee has greater
power over the domicil of a lunatic than a father over that of his
If the position of a committee be compared to that of a
son.
guardian, then it must be remarked that the power of a guardian
to change a ward's domicil is itself doubtful (e).
On the whole, the first view appears to be (at least under

fixed

ordinary circumstances) the right one.

(2^)

ment
(a)
88.

In

LoustaUm

re Martin,

v.

The second

from a

Loustalau, [1900] P. (C. A.) 211, 232, judg-

of Lindley, L. J.

Westlake (5th

arises

ed.), ss. 251, 252;

Phillimore,

se.

134

—

139 J; Wharton,

52, 53.

Bempde

v. Johnstone (1796), 3 Ves. Jun. 198; Hepburn v. Skirving
R. 764; Urquhart v. Butterfldd (1887), 37 Oh. D. (O. A.) 357.
(6) See Rule 4, p.. 103, ante.
Ic) See Sharpe v. Cnspin (1869), L. R. 1 P. & D. 611, 617, 618, which, how-

(«) See

(1861), 9

W.

ever, does not decide this point.

{d) See
(e)

Wharton,

See Story,

s.

o.

62.

506, p. 709, note (1),
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confusion between the power to change a lunatic's residence and
the right to change his domicil.

An

(5)

Invalid.

— There

in determining whether

is at first

sight considerable difficulty

D, an Englishman, who

resides abroad

account of his health, loses his English domicil or not.

an apparent _ inconsistency between the

exists

For

on

there

different judicial

dicta on the subject.

On the one hand, it has been laid down that such a residence,
being " involuntary," doee not change D'a domicil.
" There must," it has been said, "be a residence freely chosen,
" and not prescribed or dictated by any external necessity, such as
" the duties of office, the demands of creditors, or the relief from

"illness"
"

A

if).

man might

leave England with no intention of returning,
" nay, with a determination never to return, e.g., a man labouring
" under mortal disease, and told that to preserve his life, or even

" to alleviate his sufferings, he must go abroad. Was it to be said
" that if he went to Madeira he could not do so without losing his
" character of an English subject without losing the right to

—

" the intervention of the EngKsh law in the transmission of his
" property after his death and in the construction of his testamen" tary instruments?
" sense "(^r).

Such a proposition was revolting

to

common

This doctrine has been thus applied to a particular case: "If
" [£)] had gone for her health to the island of Madeira,
and
"had written letters, stating that she should die there, and had
.

" given directions that she should be buried there, [then] although
" she had died and been buried there, unquestionably her Scotch

"domicil would never have been superseded " (h).
On the other hand, it has been maintained that
reside abroad with the intention of

if

D chooses

making the foreign country

to

his

residence permanently, or for an indefinite time, the fact that the

D

from changing
is health does not prevent
In a case of this kind the law has been judicially

motive of the change
his domicil.

—

expounded as follows:
" That there may be cases in which even a permanent residence
"in a foreign country, occasioned by the state of the health, may
"not operate a change of domicil, may well be admitted. Such
V. Udny (1869), L. K. 1 Sc. App. 441, 458, per Lord Westbiiry.
Moorhouse v. Lord (1863), 32 L. J. Ch. 2»5, 299; 10 H. L. O. 272, 292,
per Lord KiBgadown.
(A) Johnstone v. Bmttie (1843), 10' 01. & P. 42, 139, per Lord Campbell.

(/)

Udny

Iff)
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was the

by Lord Campbell in Johnstone

case put

Beattie, but

v.

such oases must not be confounded with others in which the
foreign

residence

may

be determined

by the preference of

climate, or the hope or the opinion that the air or the habits o£

may

anothei' country

be better suited to the health or the con-

In the one case, the foreign abode

stitution.

necessity; in the other, it is decided
[in

by

choice.

is
.

determined by
.

In

.

settling,'

Tuscany, D1 was exercising a preference, and not acting
a necessity; and I cannot venture to hold that in such a.

upon

If domicil is to remain unchanged upon the ground of climate being more suitable to

case the domicil cannot be changed.

health, I hardly
it

ought

know how we

remain unchanged

to

being more suitable to fortune.
of moral compulsion "

The apparent

could stop short of holding that

upon the ground of habits
There is in both cases a degree

also

(i)

inconsistency between these doctrines

removed, or explained,

if

we

may

be

dismiss all reference to motive, to

external necessity, and so forth; avoid the use of the misleading

terms "voluntary" and "involuntary," and, recurring
principle that residence

the

to

combined with the purpose of permanent

or indefinite residence constitutes domicil, apply

it to

the different

which a domiciled Englishman may

cases or circumstances under

take up a foreign residence for the sake of his health.

These cases are three:
First case.

—

— D goes to France for relief from sickness, with the

fixed intention of residing there for six

months and no longer.

D does not acquire a
French domicil any more than he does if he goes to France for six
months on business or for pleasure. The reason why he does not
acquire a domicil is that he has not the animus manendi, but the
This case presents no difiiculty whatever.

quite different intention of staying for a determinate time or
definite purpose.

Second

case.

— D, finding that his health suffers from the

Eng-

France and settles there, that is, he intends to
reside there permanently or indefinitely.
D in this case acquires
a French domicil (fc)

lish climate, goes to

(t)

EosTcins v.

Matthews (1856),

8 Ite G.

M. & G.

13, 28, 29;

2S L. J. Oh.

689, 695, per Turner, L. J.
(Jc) This is precisely what Iloskins v. MattheMs (1856), 25 L. J. Oh. 689;
8 De G. M. & G. 13, decides, and decides oorreotly. "If I were satisfied that
" [i>] intended to make England his permanent home, I do not think it would
" make any difference that he had arrived at the determination to make it so
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is

195-

D

no deviation from general principle.

acquires a French domicil because he resides in France with the

animus manendi.
Third

case.

—D

goes to France in a dying state, in order to

alleviate his sufferings, without

any expectation of returning to

England.
This

is

the case which has suggested the doctrine that a change

of residence for the sake of health does not involve a change of

The

domicil.

doctrine itself, as applied to this case, conforms to

common sense. It would be absurd to say that D, who goes to
Pau to spend there in peace the few remaining months of his
life,

But the doctrine

acquires a French domicil.

applied, to this case, is in

conformity not only with

in question, as

common

D

but with the general theory of the law of domicil.

sense,

does not

acquire a domicil in France, because he does not go to France with
the intention of permanent or indefinite residence, in the sense in

which these words are applied

to a

person settling in another

country, but goes there for the definite and determinate purpose of

passing in France the few remaining months of his
third case,

the

now under

and not

first,

consideration,

is

The

life.

in its essential features like

like the second, of the cases already

examined.

D knew for certain that he would die precisely at the end of six
months from the day when he left England, it would be apparent
that the first case and the third case were identical.
That the
definite period for which he intends to reside is limited, not by a
fixed day, or by the conclusion of a definite piece of business, but
by the expected termination of his Ufe, can make no difference in
If

In neither the

the character of the residence.
case

is

first

nor the third

the residence combined with the proper animus manendi.

In no one of the three cases
necessity

,

we have examined

is

there

any

in order to arrive at a right conclusion, for reference to

the motive, as contrasted with,

what

is

quite a different thing, the

purpose or intention of residence.

We may

now

see that the contradictory dicta as to the effect of

any
by
might

a residence for the sake of health do not of necessity imply

fundamental

whom

difference of opinion

these dicta were delivered.

among

the high authorities

All these authorities

" by reason of the state of his health, as to which he was very solicitous ; it would
"be enough that for obvious reasons he had determined to make England his
" permanent home."
Winans v. Attorney-General, [1904] A. C. 287, 288, 289,

judgment of Halsbury, O.
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probably have arrived at the same conclusion,

same circumstances before

The Court which gave judgment
had

to deal

if

they had had the

their minds.

in Hoskins v. Matthetos

(Z)

with the second of our supposed cases, and arrived at
common sense and according to theory,

what, both according to
is

a perfectly sound conclusion.

The

dicta,

on the other hand, of the authorities who lay down

that a residence adopted for the sake of health does not involve a

change of domicil, are obviously delivered by persons who had
before their minds the third, not the second, of our supposed cases.
These dicta, again, embody what, in reference to such a case, is, as

we have shown,

a perfectly sound conclusion

.

Their only defect

is

that they are expressed in terms which are too wide, and which
therefore cover circumstances probably not within the contem-

by whom they were delivered; and
embodying a sound conclusion, they introduce

plation of the authorities
further, that, while
a,n

unnecessary and misguiding reference to the motives which

may

lead to the adoption of a foreign domicil.
Officials generally.

(6)

—

country

Official residence in a

is

not

in itself evidence of an intention to settle there, because all that

can (in general) be inferred from such residence
resides during the time

and |or the purpose of

that the official

is

This is
There is no
reason to infer from the fact of a domiciled Englishman becoming
Lord-Lieutenant of Ireland, or Governor-General of India (m),
that he means to give up his English home or domicil.
The
presumption is strongly (if not conclusively) in favour of his
clearly so

when

the office

is

his office.

held for a limited period

.

intending to retain his English domicil.
Occasionally, however, official residence

proof of a change of domicil.

from

its

tenure and nature, requires

may

be prima, facie

when the office itself,
the official to make a home in

This

is so

the country where he resides.

Thus, it has been suggested that if a
domiciled Scotsman takes an English living, he may, on coming
into

residence,

be assumed to

Oh. 689; 8 De G.
Semble, the case

liave

the intention

of residing

M. & G.

13. Compare ^asrass v. J^mm (190S),
consistent with the doctrine here laid down,
but the judgment emphasizes the fact that the person concerned desired not

(0 25 L.

J.

98 L. T. 438.

is

to abandon the advantagies of his

Eule

7,

posdtion

under English law.

Compare

p. 109, ante.

(m) See Attorney-General v. Pottinr/er (1861), 6 H.
Ex. 284; Attorney-General v. Rowe (1862), 1 H. & C.
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permanently in England, henoe to acquire an English domioil (w)
Such a case is exceptional. As a rule, official residence is not a
fact from which a change of domicil can be inferred, but much
depends on the nature of the office.

An

(7)

sovereign

ATnbassador
a

at

domicil, which

(o)

foreign

is,

—An

court

ambassador who
in

general

represeiits

retains

his

his

existing

in most cases, the country the sovereign whereof

he represents.

The reason of this is obvious. The residence of an English
ambassador in France does not raise the slightest presumption of
his intention to make his home in France, and it is possible,
though not certain, that the duties of an ambassador may be held
absolutely incompatible with his acquiring a domioil in the country
where he resides whilst he remains an ambassador.
An ambassador, however, if he is before his appointment
already domiciled in the country where he resides as ambassador,
retains his domicil in spite of his office, and this< though the
domicil in the place of his residence is an acquired domicil, and
D, an
the country which he represents is his domicil of origin.
He afterwards is
Italian, acquires a domicil in England.
appointed the representative of Italy at the English court.
Though, in short, an ambassador
retains his English domicil (p)

D

.

or attache does not in general acquire a domicil in the country

where he

resides, this is

simply the result of his residence being in

general unconnected with any intention to reside permanently.

In a case where

was held that an attache

it

to the

Portuguese

Embassy

retained the English domicil, which he had acquired
are not saying that
before his appointment, the Court say, "

We

a

man

should have continued an attache for forty or fifty

'

if

'

years, that he

'

domicil, and

'

We

'

'

would thereby,

that his property

simpliciter, acquire

would be subject

an English

to legacy duty.

What we do affirm is, that he,
affirm nothing of the sort.
having acquired an English domicil, does not lose it ipso facto,
without more, by taking this office of an attache " (g).

A

(8)

Consul.

—A

consul does not and cannot be presumed
by merely living in a country as consul. On

to acquire a domicil

Lord Jeffrey in Arnott

(«) See judgmemt of

149—152.
(o) PHllimore, as. 171

—178:

Story,

s.

v.

Groom

(1846), 9 D. 142,

48.

Samson

(1851), 14 Beav. 441.
per
(j) Attorney-General v. Kent (1862), 31 L. J. Ex. 391, 397,

\p)

Heath

v.

.

well, B.
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the other hand, he does not, by becoming consul, lose any domicil
-he already

The length

possesses.

immaterial

of his residence as consul

is

Leghorn for twenty years

as

(r).

D, an Englishman,

D

English consul.

resides

at

does not acquire an Italian domicil.

—A

A

soldier does not
Person in military or naval service.
domicil in the place where he is stationed, but is
domiciled in the territory of the sovereign whom he serves.
The first part of this principle results from the nature of modern

(9)

acquire a

A

and in fact cannot, acquire a
For D, an English
soldier serving in Canada, cannot, during his service, however
long, " settle " in Canada.
The second part of this principle is not supported by many
military service.

soldier does not,

domicil in the place where he

but

cases,

is, it is

is

stationed (s).

conceived, so far well established that

presume, unless there

is

we may,

evidence to the contrary, that a soldier or

sailor (in the naval service) is domiciled in the country of the

sovereign

whom

he serves,

means

that he

i.e.,

to

have his home

within the territory of that sovereign, or at least not within the

any other power.
Hence the following results:

territory of

A soldier or sailor in the service of

(i)

his

the domicil which he had on entering the

own

service,

sovereign retains

wherever he

may

he stationed (t).

D, an

Irish officer, .though stationed in England, retains his

Irish domicil of origin..

D, whose domicil of origin
choice in the Isle of
in

Canada.
Vdnij

(r)

R.

X..

1

Niboyet

P.

He

Man.

retains his

is

He

English, acquires a domicil of

enters the

Manx, domicil

army and

is

stationed

of choice (m).

V. Vdny (1869), I.. E. 1 Sc. App. 441; Sharpe v.
& D. 611; TJie Indian Chief (1801), 3 O. Bob. 12,

Crispin (1869),

22;

Niboyet

v.

(1878), 4 P. D. (C. A.) 1.

(s)

See judgment of Wafcsou, B.,

(<)

This statement

is

Ee

Steer (1858), 28

approved by Lindley,

Ii.

J.,

I..

Ex

J.

Ex.

22, 25.

parte Cunningham

D. (C. A.) 418, at p. 425. The statement applies no less to
a domicil of choice (In re Maereight (1865), 30 Ob. D. 165) than to a do-mioil
of origin. See Yelverton v. Yelverton (1859), 1 Sw. & Tr. 574; 29 L. J. P. &
(1884), 13 Q. B.

M.

Compare Attorney -General v. Napier (1851), 6 Ex. 217; 20 L. J. Ex.
Brown v. Smith (1852), 15 Beav. 444; 21 L,. J. Ch. 356, with Craigie v.

34.

173;

Lewin

See Firebrace v. Firebrace (1878), 4 P. D. 63, 65,
parte Barne (1886), 16 Q. B. D. (C. A.) 522; In re E. R. Smith
R. 223; and Westlake (5th ed.), ss. 273, 274.
.(1896), 12 T.
66;

(1843), 3 Ourt. 435.

Bx

K

(«) In re Macreight (1885), 30 Ch. D. 165.
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the military or naval service of a

foreign sovereign {probably) acquires a domicil in the eomitry of
such sovereign.

D, a domiciled Englishman,
while serving in

enters the Russian

He, perhaps,

it.

acquired a Russian domicil

(a;)

A

.

may

army, and dies

be presumed to have

soldier or sailor

who

serves a

foreign sovereign certainly does not acquire a domicil at the
particular place where he

A

is stationed.

question has further been raised, and not settled, whether a

soldier

who. retains

his

rank in the service of one sovereign can,

even by residence combined with the animus manendi, acquire a

domicil in a country subject to another.
The Privy Council thus express themselves on this point:
"

We do

not think

it

we should lay down

necessary for the decision of this case, that

as

an absolute rule that no person being the

colonel of a regiment in the service of the East India

and a general in the

—

service of

Her Majesty, can

Company,

legally acquire

It is not necessary, for the

a domicil in a foreign country.

decision of this case, to go so far; but

we do say

that there

is

a

strong presumption of law against a person so circumstanced

abandoning an English domicil and becoming the domiciled
subject of a foreign power " {y).
The matter becomes, in short, a question of evidence. There is
the strongest presumption that D, who is in the service of the
English Crown, does not, even though he resides in France, mean
to reside there permanently, but this presumption probably might
be rebutted by sufficiently strong evidence {z)
(10)

A

Person in the Indian

service.

—The

rules established

with reference to the domicil of persons in the service of the East
(«) See thia statement

made arguendo

,iii

Somerville

v.

Somerville (1801),

and apparently admitted by the Court; Ex parte CunningJwm (1884), 13 Q. B. D. (C. A.) 418, 421, per Baggallay, L,. J. Compare, also,
eases such as Craigie v. Lewvn (1843), 3 Curt. 435, as to seryicie under the Bast
India Company, and Westlake, 5S. 264 266. There may be a difficulty in
applying' this doctrine in the case of States made up of several countries, and it
See
is clear that there is no more than a presumption, which can be rebutted.
Grtm V. Gran (1921), The Times, April 29, 1921, where the domicil of a
Nortiregian subject who entered the Royal Air Force in England was deterCompare Ex parte
mined on grounds of intention to settle in England.
Cunningham (1888), 13 Q. B. D. (C. A.) 418, 423, per Cotton, L. .1.
Conf.
(y) Modgson v. De Beaucheane (18.58), 12 Moore, P. C. 285, 319.
Bremer v. Freeman (1857), 10 Moore, P. C. 306.
.5

Vesey, 749

a.

757,

—

(z)
"is

Attorney -General

v.

Pottinger (1861), 30 L. J. Ex. 284, which, however,

not decisive.
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Company were

India

peculiar (a), and are

now admitted

to

hav©

been anomalous.

With the death of the former servants of the East India
Company their operation has ceased, and a domicil in India can
only be obtained in the same way 'as a domicil in any other
civilized country (&).

An

(11)

Ecclesiastic.

—A

clergyman possessed of a cure must

be held domiciled at the place of his cure

(it is said)

The most that can be

down

laid

is

that there

(o).

is

a strong

.presumption in favour of hie intention to reside there permanently.

There

is

no reason

suppose that

if

the intention did not in fact

presumption might not be rebutted.

exist the

(12)

to

A

Servant.

—A

servant

(it is

sometimes laid down) has

the domicil of his master.

any authority in English law, or anything
modern life, establishing a definite rule, op
even a presumption, as to the domicil of a servant. Whether he
has, or has not, a " permanent home," in the same country as his
master must, as in other cases, depend upon the combination of
fact and intention.
The nature of the service may, under some
circumstances, tell in favour, and in others against a presumption,
There

not, however,

is

in the circumstances of

that the servant adopts his employer's domicil (d)

A

(13)

to justify

Student.

— There

any peculiar

certainly in English law nothing

is

rule or presumption as to the domicil of

a student.

As

to

the domicil of the foregoing classes of persons, the

following points
First.

—

a servant, or a student, present, in fact, no peculiarity

For these

rules,

theoretical justification,

per Turner,

be noticed:

Several of the cases enumerated, such, e.g., as that of an

ecclesiastic,
(a)

may

see Conflict

(2nd ed.), pp. 156

compare Jopp

with Wawchope

v.

Wood

—158;

(1865), 34

I..

J.

and

for

Ch. 212,

their
219,.

JVauchope (1877), i E. 945.
(6) Compare Casdagli v. Casdagli, [1919] A. C. 145. The principle of this
decision is binding on all Courts in British India as regards the interpretatiou
of the Indian Succession Act, 1865, under which (sa. 10, 11) intestate succession
is regulated by the law of the domi(£l of the deceased.
In Keyes v. Keyei
(1921), 37 T. L. R. 499; [1921] P. 204, the Court declined to recognise an
Anglo-Indian domicil as justifying the divorce of parties whose residence in
India was temporary only, and the justice of this decision is assumed in the
Indian Divorces (Validity) Acb, 1921 (11 & 12 Geo. 5, «. 18).
(c) PhLUimore, s. 184. Compare In re Dunhar (1896), 12 T. L. R. 153, 155.
id) Contrast, for example, the position of a Scotsman settled as a gardener
in England, with that of a Frenchman, employed as courier by an English
family, travelling abroad on the Continent. See Phillimore, ss. 140 148.
I/.

J.,
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of these persons

clearly fixed in

is

accordance with the ordinary principles of the law of domicil.

Secondly. The other cases have most of them these features in
common, that each of the persons, such as a prisoner, or an
ambassador, has a residence in one place, and a domicil in another
and that the residence exists under circumstances which preclude
any presumption in favour of the existence of a domicil at the place
of residence; but this will be found to result not from any special
rule of law fixing the domicil of the persons in question, but from
the fact that the circumstances of their respective positions, either,
as in the case of a prisoner,

manendi impossible,
existence improbable.

make

the existence of the animus

as in the case of an exile, render its

or,

It

of course, true that a person

is,

who

is

residing in a country, where for any reason he cannot or does not

acquire a domicil,

is,

in accordance with the general rules of the law

of domicil, unable to change the domicil which he possessed on

coming

to the

country where he resides

special sense determined

(e)

;

but his domicil

by law, and cannot,

is

in

no

therefore, be termed

with any strictness of language a necessary domicil.
Thirdly.

does

residence

why, in some of the
which might be mentioned,

It is often said that the reason

cases under consideration,

and

in others

not produce domicil

is

that

the

residence

is

"involuntary," or "under compulsion."

What

is

intended by these expressions

that where residence cannot be, or

is

is

no doubt

true, viz.,

not, a consiequenoe or a

(animus
manendi), there cUbot be a change of domicil; but the terms
" involuntary," or " under compulsion," are so ambiguous, and so
closely connected with logical and metaphysical problems, that

result of a purpose or intention to reside indefinitely

and have in fact led to confusion. Hence it has
been laid down that " there must be a residence freely chosen,
" and not prescribed or dictated by any external necessity, such
"as the duties of ofiice, the demands of creditors, or the relief
" from illness "
(/), whence it might be inferred that the effect of
residence in producing a change of domicil depends not upon the
presence or absence of the animus manendi, but upon the motive
for the residence. This doctrine, which has already perplexed the
they

may

lead,

discussion of the effect of residence abroad for the sake of health,

(e)

See Eules 5 to

(f)

Vdny

V.

Vdny

8,

pp. 104—121, ante.

(1869), L. R. 1 So.

App.

441, 458, per

Lord Westbury.

11

D.
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must, unless rejected, lead to

still

further perplexity.

It at once,

for example, suggests the inquiry whether an Englishman, who
resides labroad for the sake of economy, and therefore in one
This question,
sense against his will, acquires a foreign domicil.

and the

like inquiries,

which can never be answered by a reference
by adhering to the sound principle that

to motive, are disposed of

animus manendi are the

residence and the

sole constituents of

If these exist, the motive for the residence becomes im-

domicil.

The only way

material.

in which consideration of a person's

motive for dwelling in one place rather than in another can be

from its effect as evidence for the existence or nonanimus manendi. In all the cases mentioned, of
residence induced, e.g., by desire to escape from illness, or by the
important

is

existence of the

necessity for performing official duties,

it is

intention that motive is of importance.

If this once be perceived,

it

will be

found

only as evidence of

best, as already suggested, to avoid as far as

possible all reference to the question whether residence be voluntary

or involuntary, except in so far as a man's willingness or unwillingness to reside in a country
or not intending to

Fourthly.
sion,"

is

make

When

may

be proof of his intending

permanent dwelling place.

his

the term " involuntary," or " under compul-

got rid of, and the true relation between motive and'

residence is perceived,
is

it

we

see

how

happens that

it

official

residence

referred to, sometimes as a reason against, and sometimes as a

reason for, assuming the acquisition of domicil.

We

have here to deal with a question of evidence.

"official residence"

special

purpose,

as

is

in

residence
the

for a liijiited

case

India, the nature of the office does
in favour of the existence of the

of

a

If the

time, or for a

Governor-General

away with

of

the presumption

animus manendi. If, on the conmodern times an ecclesiastical

trary, the office is one, such as is in

which makes it a duty for the person holding the office to
home permanently in a particular place, then the nature of
the office adds to the strength of the presumption that he intends
cure,

fix his

to

make

his

home

official functions,

in the place where, for the discharge of hia

he resides.
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DOMICIL OF LEGAL PERSONS OR CORPORATIONS.

Rule

19.

— The domicil of

a corporation

considered by law to be the centre of
the case of

(1) in

the place

is

which

its affairs,

a trading corporation,

principal place of business,

place where

the

of

carried on (g),
of any other corporation,

corporation

its

the place

i.e.,

where the administrative business
(2) in the case

is

is

its

the

is

functions are discharged

{h).

Comment.
The conceptiou

home

of a

or domicil, depending as

the combination of residence and intention to reside

primary

sense, applicable only to

human

may

of law, an artificial domicil

does on

it

{i), is,

beings; but

by

in its

a fiction

be attributed to legal beings,

or corporations.

The following observations
worth notice:
First.

—

The domicil

as to such

an

artificial

domicil are

of a corporation is entirely distinct

the domicil of the persons

who compose

the corporation.

from
Thus

London and North-Western Eailway Company has its domicil
England (fe)
Its shareholders reside in England, France,
Italy, &c., and have their domicils in different countries.

the
in

.

Secondly.

As

regards the domicil of a corporation, the distinc-

tion between residence

and domicil does not in general

exist (I)

—

1223; Savigny,
(g) 2 Lindley, Company Law (6tli ed.), App. 1, pp. 1221
354; Weetlake (5th ©d.), chap. xvi. See .Jones v. Scottish Accident Insurance
Co. (1886), 17 Q. B. D. 42-1; Wathimsy. Scottish Imperial Insurance Co. (1889),

s.

23 Q. B. D. 285.
(A)
(i)

Compare Savigny,

s.

354.

See pp. 84—88, ante.
See Calcutta Jute Co.

v. Nicholson (1876), 1 Ex. D. 428, 446.
Conf.
Alexander (1874), L. R. 10 Ex. 20.
(J) But a foreign corporation which has the centre of its affairs in a foreign
country, e.g., France, may reside or be present in England so as to be liable to
be served with a writ under Ord. IX. r. 8, if it does business in England
through an agent. Compagnie Generate Transatlantique v. Law, [1899] A. C.
431; Dunlop Pneumatic Tyre Go. v. Aotien-Gesellsohaft, §c., [1902] 1 K. B.
(O. A.) 342. Compare Rule 59, p. 243, post; ActiesselsJcabet Bampskib Hercules
V. Gramd Trunk Pacific Railway Co., [1912] 1 K. B. (C. A.) 222; Saccharin
Corporation, Ltd. v. Chemische Fabrih von Heyden A/etiengesellschaft, [1911]
2 K. B. (O. A.) 516.
{Jc)

Attorney-General

t.

11 (2)
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The domicil

Thirdly.

must b© fixed at a definite
The Cesena Sulphur Company is

of a corporation

place within a given country.

domiciled in England, because

its

domicil

is fixed at

a particular

place in London.

Fourthly.

There

is this essential

difference between the domicil

of a natural person and the domicil of a corporation.
of a

human being

to the
is

is

The domicil

a fact which, on certain points, subjects hira

law of a particular country.

The domicil

of a corporation

a fiction suggested by the fact that a corporation

is,

on certain

law of a
man, that is to say, is in some respects
subject to the law of England because he has in fact an English
domicil; a corporation is by a fiction supposed to have an English
points, e.g., the jurisdiction of the Courts, subject to the

particular country.

A

residence or domicil because

law of England.

it is

in certain respects subject to the

Henoe a corporation may very well be considered

domiciled, or resident, in a country for one purpose and not for
another, and hence too the great uncertainty as to the facts which

determine the domicil, or residence, of a corporation.
the particular question

is

not, at bottom,

In each case

whether a corporation has

in reality a permanent residence in a particular country, but

whether, for certain purposes {e.g., submission to the jurisdiction
of the Courts or liability to taxation), a corporation

is

to

be-

considered as resident in England, or in some other country (m)..

Trading Corporations.

The residence and domicil of an incorporated trading company
are determined by the situation of its principal place of business.
By the principal place of business is meant the place where the
administrative business of the company is conducted. This may
not be the place where

its

operations are carried on

(ji).

manufacturing or other business

(m) Contrast, for example, the decisions as to the residence of a corporation^
under the Income Tax Act, 1853, s. 2, sched. D; Cesena Sviphmr Co. v. Nicholson
(1876), 1 Ex. D. 428; Imperial Continental G{is Association v. Nicholson (1877),
37 L. T. 717; London Bank of Mexico, ^c. v. Apthorpe, [1891] 2 Q. B. (O. A.>
378, with decisions as to the domicil or ordinary resideuoe of a corporation under
Ord. XI. r. 1, sub-s. (e); Jones v. SootUsh Accident Insurance Co. (1886),
17 Q. B. D. 421; Watkins v. Scottish Imperial Insurance Co. (1889), 23:
Q. B. D. 285.
(«) 2 Lindley, Company Law (6th ed.), App. 1, pp. 1221—1223.
Conf.
Taylor v. Crowland Gas Co. (1855), 11 Ex. 1; 23 L. J. Ex. 254; Adams v.
O. W. Sail. Co. (1861), 6 H. & N. 404; Corbett v. General Steam Navigation,
Co. (1859), 4

H. & N.

482.
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company incorporated under

solidation) Act,

the

Companies (Con-

1908, for the carrying on of manufactures jn

India, has a registered office in England, and its affairs are con-

ducted in England, the company
India, and a

company whose

domiciled in Scotland
not for
is,

all

where

purposes of

is it

According

(o),

is

domiciled in England, not in

registered office

in Scotland is

is

but the registration of the company

itself decisive.

that the real business of

is

The question in each case
the company is carried on?

answer to that question, the company's domicil

to the

must, in the main, be determined (p)

Other Corporations.

In most
of a

cases, except those of

corporation

special district.

is fixed

by

its

trading companies, the domicil
obvious connection with some

This applies to incorporated towns, colleges, or

formed for the discharge of functions in a

hospitals, obviously

particular place.

The same remark

such,

must

(it is

is

applicable to such corpora-

The domicil

tions sole as bishops, rectors, &c.

conceived) be found in his

of a bishop, as

see,

and that of a

rector, in his parish.

In the case of corporations

sole,

there

may

be a distinction

between the private domicil of the person, e.g., the bishop, at
any given moment constituting the corporation, and his corporate
domicil.

Thus, though

it is

in

modern times unlikely that an

English bishop should live abroad quite away from his see, with
the intention of permanently residing in a foreign country, it

might be

held, should such a case occur, that the bishop

acquired in his private capacity a foreign domicil.
capacity, he

would be in any

In

had

his corporate

case held to be domiciled in his

diocese.

Question.

—Can

a corporation have two domicils?

It

may

be

maintained that a corporation can have two domicils. In support
of this view are cited cases in which it has apparently been decided
that a corporation can, for the purpose of being sued, have a

domicil in each of two countries {q)
Such cases are not decisive, for liability to be sued does not, in
the case of a corporation,
(o) Jiynes v. Scottish
V.

any more than of an individual, depend

Acoident Insummoe Cd. (1886), 17 Q. B. D. 421; Watkins

Scottish Imperial Insurance Co. (1889), 23 Q. B. D. 285.

(jo) See OeseriM Co. v. Nicholson (1876), 1 Ex. D. 428, 437, 460, 453 ; AttorneyGeneral V. AUxmider (1874), I,. E. 10 Ex. 20, 32.
(?) Carron Iron, Co. v. Maclaren (1855), 5 H. L. O. 416, 450.
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upon domicil. They may each be sued in the courts of
amenable to the process of our courts.
On the

this country, if

whole, the better opinion seems to be that a corporation has,

foUowing the analogy of an individual, one principal domicil, at
the place where the centre of its affairs is to be found, and that the
other places in which it may have subordinate offices correspond,
as far as the analogy can be carried out at
an individual (r)

all,

to the residence of

Compare Saccharin Corporation; Ltd. v. Chemische Fabrik von Eeyden
K. B. (C. A.) 516, 526, 527, per FarweU, L. J.,:
AmeHcan Thread Co,, v. Jo^foe (1912), 106 L. T. 171; (1913), 108 L. T. 353;
In re EUckes, [1917] 1 K. B. (C. A.) 48.
(r)

Aktiengeaellschaft, [1911] 2
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CHAPTER

III.

BEITISH NATIONALITY AND STATUS OF ALIENS
(A)

{a).

DEFINITIONS.

Rule 20.—
subject" means any natural person

(1) "British

who owes permanent

[b)

allegiance

the

to

Crown.
" Disability" means the status of being a married
woman, a minor, lunatic or idiot (c).
"
Declaration
of alienage " meaps a declaration
(3)
of a person's desire to be an alien made,
under the terms of the British Nationality
(2)

(4)

and Status of Aliens Act, 1914 (rfj.
"Foreign" and "foreigner" are throughout
this chapter used as meaning "not British,"
whereas in general tliroughout
they mean " not English."

(5)

"Alien" means any person who

is

this

Digest

not a British

subject.
(a) See the British Nationality

(4

&

5 Geo. 5,

36 Vict.
33

&

c.

17; 8

&

c.

and Status

of Aliens Acts,

1914 and 191P

9 Geo. 5, ^. 38); the Naturalization Act, 1872 (35

Conf. 25 Ed.

39).

34 Viet.

nationality

0.

102; 58

&

3, stat.

1;

59 Vict.

c.

now depends mainly upon

7

&

43;

8 Vict. c. 66;

33

Vicfc.

Westlake, chap. xv.

^.

i.

14;

British

the terms of the British Nationality and

Status of Aliens Acts, 1914 and 1918, the terms of which a reader should

These two Acts are hereinafter referred to as the Act of 1914.
Permanent " allegiance is used to distinguish the allegiance of a Britisli
subject from the allegiance of an alien who, b^jause he is within the Britlsli
dominions, owes temporary allegiance to the British Crown.
{JDe Jager v
Attorney -G-eneral for Natal, [1907] A. O. 326, 328, 329; Calvin's Case, 7 Rep. 9
specially consult.

(6)

'•

Johnstone v. Pedlar (1921), 37 T. L. E. 870.)
(c) The British Nationality and Status of Aliens Act, 1914, s. 27 (1).
(d) See Rules 41—43 and 46; Aot 1914, ss. 5 (1), 7a (1), 14, 15.
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Rule 21.—
Every natural person

(1)

or an
(2)

A

is

either a British subject

alien.

must be either
who is or becomes a British
subject on and from the day of his birth, and

British subject

(a) a person

is

called a natural-born British subject
(b) a

at

person

some day

i.e.,

who

is

who becomes

later than the

;

or

a British subject

day

of his birth(e),

not a natural-born British subject.

Comment.
Rule 21 (1) folIow;s from the definitions given in Rule 20.
More, however, than one State may claim the allegiance of the
same individual, and a man whom English Courts treat as a
British subject may by French Courts be treated as a French
The question whether English law recognizes the existcitizen.
ence of an alien -vvho has no definite nationality has been decided
in the affirmative (/)

Of the two classes of British subjects distinguished in Rule
21 (2) the former includes those cases in which natural-born
British subjects are permitted to resume their nationality after
losing it(5f).

The

latter class includes (a) naturalized British subjects (h)

(b) British subjects

zens)

(e)

(c)

{i)\

by grant

British subjects

Whether a person

is

;

of letters of denization (called deni-

by reason

of annexation of terri-

in fact a British subject

may

be, e.g.,

on a question

of extradition, decidied by a jury on the facts of the case in accordance with
the law determining the acquisition of British nationality. Guerin v. The Banle
of France (1888), 5 T. L. R. 160.
if) This was doubted in Ex -parte Weber, [1916] 1 A. O. 421, 424, 426; but

PuUio Trustee (1921), 37 T. L. R. 666; [1921] 2 Ch. 67.
See Rules 48 and 49, pp. 205, 206, post.
(A) See Rules 26, 28 and 36, pp. 183, 185, post.
of
(J) The right of tMfe King to make a person a British subject by letters

affirmed in Stoech v.
((?)

denization
Act, 1914,

is
s.

expressly preserved by the British Nationality and Status of Aliens
25.

But
The

it is

improbable that recourse to this power will now

status of a denizen is substantially inferior to that of
a naturalized persom, for no denizen, " unless born of English parents, shall

normally be had.

be capable to be of the Privy Council, or a member of either House of Parliament, or to enjoy any office or place of trust, either civil or military, or to have
any grant oif lands, tenements, or hereditaments from the Crown": 12 & 13
Will. 3, c. 2, B. 3, which is not affected by the British Nationality and Status
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and
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(d) in

the

case

of

women, British
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subjects

by

marriage (k)

(B)
(A)

ACQUISITION OF BRITISH NATIONALITY.

NATIONALITY ACQULRED AT AND FROM DATE OP
PERSON'S BIRTH.

Rule

2-i (l).

— Subject

to the effect of the exceptions

hereinafter mentioned, any person

dominions

bom within

a natural-born British subject

is

of Aliens Act, 1914,

s.

3,

Compare £.

sub-s. 2.

v.

the British

(w?).

Speyer, [1916] 2 K. B.

(C. A.) 858.

In view of the obsolescence of
reference to
(/)

it is

made

mode

of

mating British

subj&ots,

no further

See Eules 26 and 35, pp. 183, 195, post.

and

(^) See llules 27
(l)

this

in this Digest.

Eules 22

—25

rest

37,

pp. 184, 196, post.

upon the British Nationality and Status of Aliens Act,

which provides as follows:
" Sect. 1 (1). The following persons shall be deemed to be natural-born British

1914,

"subjects, namely:
" (a) Any person born within His Majesty's dominions ajid allegrianoe; and
" (b) any person born out of His Majesty's dominions, whose father was a
" British subject at the time of that person's birth and either was
" bom within His Majesty's allegiance or was a person to whom a
" certificate of naturalization had been granted, or had become a
" British subject by reason of any annexation of territory, or was at
" the time of that person's birth. in the service of the Crown; and

" (c) any person bom on board a British ship whether in foreign territorial
" waters or not
" Provided that the child of a British subject, whether that child
" was bom before or after the passing of this Act, shall be deemed
" to have been bom within His Majesty's allegiance if born in a place

" where by treaty, capitulation, grant, usage, sufferance, or other law" ful means, His Majesty exercises jurisdiction over British sub jests.
" (2) A person born on board a foreign ship shall not be deemed to be a
" British subject by reason only that the ship was in British territorial waters
" at the time of his birth.

"

" (3) Nothing in this section shall, except as oiherwiae expressly provided,
any person born before the commencement of this Act.

affect the status of

" (4) The certificate of a Secretary of State that a person was at any date
" in the service of the Crown shall, for the purpOiSes of this section, be conclusive."
(ni) It has been thought better to follow as far as possible the language used
on the subject of acquisition of British nationality in the 2nd ed. of this work.
Rule 22, p. xxxix. and p. 166, and ground the acquisition of British nationality
at birth upon the place of birth rather than upon the place of birth and
allegiance to the King. Tliis mode of expression is more intelligible to ordinary
readers than is the combination between place of birth and allegiance, and.
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Comment.
This Rule expresses the fundamental principle governing tlie
law of British nationality, that every person born within any
part of the British dominions (n)

natural-born British subject.

and from

at

is

wholly irrespective of his parentage or race.
subject born in

Burma

is

as

much

English parents born in London.
the British

Empire

his birth a

This character attaches

The

to

him

son of a Chinese

a British subject as the son of

Of

the enormous population of

infinitely the greater

number

are

British

subjects in virtue of the appKcation of this Rule.

The Rule,
dominions.

it

should be noted, involves birth within the British

It is not sufficient that a person should be

State over which a British protectorate

him

the quality of a British subject.

is

born in a

exercised to confer upon

Thus, although Egypt was

in 1921 a State under British protection, an Egyptian was not
a British subject, and the natives of the native States in India,
which do not form part of British India, are not British subjects
for purposes of English law. The inhabitants of the Malay States
are in a similar position
Moreover, the same rule applies even to
the inhabitants of territories, such as Southern Rhodesia or
Nigeria, in which the Crown exercises the most complete authority, but over which it has not extended its formal sovereignty.
Apparently the same considerations will be sufficient to prevent
the natives of territory under a mandate to the Crown becoming
British subjects, although the mandatory is granted by the mandates, approved by the Council of the League of Nations under
Article XXII. of the Covenant, full powers of administration
and legislation over the mandated territory (o)
It is, however, uncertain whether the same principle is applicable to territory leased in perpetuity from a foreign Power; in
.

such cases the indefinite duration of the lease
when combined with
from the absence of

may

be sufficient to

the statement of definite exoeptiona which

really arise

meaning of the Act of 1914,
See for an explanation, App., Note 7, "Common Law View of
B. 1 (1) (a).
British Nationality," and Note 8, " Interpretation of the British Nationality
Act, 1914,

s.

allegiance, expresses the true

1."

kingdom united by a personal union
with the British Crown. See Calvin's Case (1608), 7 Rep. 1; Isaacson v. Durant
(1886), 17 Q. B. D. 54.
(o) Compare the mandates for the former German Pacific Islands, Nauru,
Samoa, and South West Africa, Parliamentary Papers, Misc. Nos. 5—8, 1921,
Cmd. 1201- 1204. The inhabitants of these territories are not treated as British
subjects by His Majesty's Government.
(«) This includes the territory of another

—
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convert the territory for the duration of the lease into a portion
of the British dominions (p)
Illustrations.
1.

^

an Englishman born in London.

is

in British India.
2.

8

3.
is

S

is

8, his son,

is

born

clearly a natural-born British subject.

the son of French citizens, domiciled and living in

is

They come

France.
hours.

S

iS is

is

over to Dover to stay there but for a few

S

born at Dover.

is

a natural-born British subject.

the son of a Russian subject.

8

is

born in Quebec.

S

a natural-born British subject.

S

is

Jersej'.

S

4.

Exception
is

French

the illegitimate son of
is

1.

staying in

citizens,

a natural-born British subject.

—Any person

at the

wh9se father (being an

alien)

time of such person's birth a foreign sove-

reign or an ambassador or other diplomatic agent
accredited to the British government by the govern-

ment

of a foreign State

(though born within the

is

British dominions) an alien.

Comment.
This Exception seems in

itself reasonable,

but

is

not supported

by any decisive argument {q) It depends on international comity,
and it is open to argument whether the position is not rather that
.

no obKgation based on the possession of the quality of a British
subject will be enforced against the child of an ambassador, who
disclaims such nationality, while such a child

claim British nationality by virtue of

its

may

if it desires

birth within the British

dominions.
Illustrations.
1.

8

is

born in London.

He

the United States of America.

8

is
is

the child of the President of

(semble) an alien.

(p) See Keith, Theoiy of State Succession, p. 87.
(j) See Cockburn, Nationality, p. 7. If the Exception applies to the child of
it presumably applies also to the child of the ruler of an
Indian State, whose sovereignty is reoognisied by ithe British Government, but
it can hardly apply to the child of a deposed sovereign resident in England.
If it appUes to the child of an ambassador, it may also apply to the child of
other diplomatic envoys, but the existence of the exception is certainly not free
from doubt.

a foreign sovereign,
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2.

»S

is

is

3.

He

born in London.

accredited to the

S
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.

Crown

as

is

the child of a Frenchmaji

Ambassador

of the

French Republic.

{semhle) an alien.
jS is

S

born in London.

is

the child of an Italian subject

Ambassador by the King of Italy to the French
Republic, but on a visit to England at the time of S's birth. 8
accredited as

is

a natural-born British subject.

Exception

2.

—Any person who

(his father b.eing

an alien

enemy) is born in a part of the British dominions,
which at the time of such person's birth is in hostile
occupation,

is

an alien

(r).

Comment.
"If enemies should come into any of the King's dominions,
" and surprise any castle or fort, and possess the same by hostiUtyj
" and have issue there, that issue is no subject to the King, though
he be born within his dominions, for that he was not born under
"the King's ligeance or obedience " (s)
The Exception, it will be seen, is more widely worded than is
authorized by the expressions used in Calvin's Case, which con""

'

template merely the case of a child of a
in occupation of British territory.

member

of a hostile force

It can, however, hardly be

doubted that under modern conditions of warfare the same rule
would be applied to the child of any alien enemy born in occupied
territory, whether the parent formed part of the army of occupation or not, and whether or not the army of occupation belonged
to the State of which the parent was a subject or citizen.
iriustration.

A

French army, during a war with England, occupies Jersey.

S, the child of a French soldier,
hostile occupation.

Exception

6.

S

is

is

born in Jersey during the

an alien.

— Any person born in the

while his father, an alien enemy,
(r) " British nationality results
•"

in the case of a child

from birth

British dominions
is

imprisoned as a

in the British dominions, except

bom to an enemy father

at a place in hostile occupation."
280 (5th ed.), p. 377. Calvin's Case (1608), 7 Rep. 18 «.
(s) Calvin's Case (1608)", 7 Rep. 18 a, 18 b.

Westlake,

s.
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prisoner of war, or interned, as a matter of pre-

any part

caution, in

an

of the British

Comment and
This Exception

is

In 1915

is

'

Illustrations.

and a deduction from the prin-

speculative,

J. is a soldier of the

with England.

dominions or in

alien.

Exception 2.

ciple enunciated in
1.

an

allied country, is (semble)

German army engaged

in

war

A is captured and becomes a prisoner of war. He

imprisoned in England

till

born in England in 1916.

S

the end of the war.

S, his son, is

not a natural-born British sub-

is

ject (<).

2.

A, a German

subject, marries in

England in 1913.

In

July, 1914, he returns to Germany, leaving his wife in England,

and

joins the

He

German army.

is

captured in France and im-

prisoned in England in January, 1915.

England in February, 1915,
ject,

S, his son, born in

not a natural-born British sub-

is

but an alien.

3.

The circumstances

are the

that

A is imprisoned in

France.

same

as in Illustration 2, except

8, his son,

is

(semble) an alien.

A, a German subject, is resident in England on the outbreak of war. In 1916 he is interned as a matter of precaution.
S, his son, bom after A's internment, is (semble) an alien (?).
4.

5.

A. a German

subject,

remains in England throughout the

war, being exempted from internment on the ground of his proved

good will

to

England.

S, his son, born in 1917, is a natural-born

British subject (w)

—

Sub-Rule. (1) Any person born on board a British
ship, whether in foreign territorial waters or not, is a
natural-born British subject.
(2)

Any

person born on board a foreign ship

is

not,

was in British

territorial

waters at the time of such person's birth,

a British

by reason only

that the ship

subject.

In this Sub-Rule
" British ship " means either a ship belonging to the
2 Steph. Comm. (14th ed.), pp. 437, 438.
(m) Of. Porter v. Freudmbergr, [1915] 1 K. B. (O. A.) 857.

(0 See
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Navy

Royal
subjects

or

a

ship

owned

by

wholly

British

(a;).

"Foreign ship" means a ship which

is

not a British

ship(,y).
^

"Territorial waters" includes any port, harbour, or
dock.

Comment and

Illustrations.

This Sub-Rule determines how far under English law a person's
birth on board a ship affects his nationality.

A

person born on board ship,

birth on the high seas,

is

if the ship is at

the time of his

a natural-born subject of the State to

which the ship belongs. This is so at common law.
S is born on board a British ship when the ship is on the high
seas. 8 is a, natural-born British subject, and this is so though he
be the son of Italian parents, and though Italian law may hold him
to be

S

is

an Italian subject.
born on board a British ship when the ship

S

port of Genoa.

even though

S

is

S be by

lying in the

This

is so

Italian law a natural-born Italian subject.

S

is

is

a natural-born British subject (z).

born on board a British ship lying in the port of Quebec.

S, the child of

when

is

a natural-born British subject.

the ship

is

French citizens, is born on board a British ship
on the high seas. 8 is a natural-born British

subject.

A

person born on board a foreign ship when lying in British

territorial waters is not a British subject

by reason only

of that

fact.

S, the son of an Italian subject, is born on board a foreign ship,
which at the time of S"s birth is lying in the port of London. 8.
is not by reason only of being bom within the British dominions,
of which the territorial waters form part, a natural-born British

subject.
Royal Navy " includes the navies of the self-governing
Tor the conditions under which a merchant vessel is reckoned
British, see Merchant Shipping Act, 1894 (57 & 58 Vict. u. 60), s. 1.
(«^) See British Nationality and Status of Aliens Act, 1914, s. 27 (1).
(a) Everyone born in the British dominions is a natural-bom British subject.
English law does not recognise any such thing as, e.gr.,
Canadian nationality
as distinguished from British nationality, nor does it recognise a Scottish or
(x)

In

this definition "

dominions.

-a,

English subject as distinguished from a British subject. See Gibson ^ Go. v.
Of., however, Keith, Imperial Unity and the
Gibson, [1913] 3 K. B. 379.

Dominions, pp. 253, 254;

War Government
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The words " by reason only " normally (a) imply that, in certain
cases S may be a natural-born British subject, but the Act does
not indicate what these cases are. Two views of the matter are
possible.

may

It

be held that a person born on board a foreign,

ship in British territorial waters

is to

subject

when he

satisfies

bom

be deemed to be

the British dominions, and that h© therefore

the conditions laid

out of

a natural-bom,

is

down

in

Rule 24,

i.e.,

that his father was a British subject at the time of his birth

and

fell

On

within one or other of the conditions specified therein.

that interpretation, S, the son of A, a natural-born British

subject

London,

bom

in Paris, if born on a French ship in the port

mous son

otf

Similarly, S, the posthu-

will not be a British subject.

of a natural-born British subject born in

London,

if

bom on a French ship in the port of London, will be an alien.
As such results are anomalous, it may be found possible to
Rule in a more
any British subject

interpret the
<jhild of

restricted sense,
is,

and

to hold that the

thoug-h born on board a foreign

ship in territorial Waters, born within the British dominions and
the King's allegiance, and therefore a natural-bom British subject.

On the other hand the child of a foreign parent, if born on a foreign
ship in territorial waters, does not become a natural-born British
subject.

Rule

23.

—Subject

to the exceptional cases

in Rule 24,

no person who

dominions

a natural-born British subject.

is

enumerated

born out of the British

is

Comment.
This Rule, when read in conjunction with Rule 22, lays down
the essential features of the English
rsition of British nationality.

The

Common Law

as to the acqui-

principles accepted

by that law

were (1) that any person born in England was a subject of the
King of England, because by birth within the territories of the

King he came within

King of England, and
from and owed permanent allegiance
to the King; and (2) that no person not born in England could be
a natural-bom subject of the King. These principles have been
modified in detail by the exceptions enumerated in Rules 22 and
the allegiance of the

theijeby received protection

24, but they

still

remain in general valid.

the British dominions

is

prima

facie,

and in

A person born within
all

but a very limited'

(a) It must, hoTTOveo-, be noted that in. sect. 12 (1) of the Act the word)
""only" seems superfluous. See p. 203, post.
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number

of cases, a natural-born British subject,

born out of the British dominions
limited

The

number

is

prima

by descent

is

and a person
and save in a

of cases, not a natural-born British subject.

by birth within the British

rule that nationality is acquired

dominions

facie,

opposed to the modern tendency to trace nationality

open to the objection that it creates a
large class of persons who are of double nationality, being claimed
as British subjects on the score of birth within the British

and

(&),

it is

dominions and as foreign subjects by reason of descent.

The

practical inconvenience of this fact is undeniable, but is greatly

diminished by the right of renouncing British nationality accorded
to persons thus situated (c)

On

.

the other

hand the

territorial

theory of allegiance and nationality has helped to facilitate the

merger in the general body of the population of immigrants such
as the French Huguenots, whose children born in England obtained
thereby British nationality, and is a factor of value in assimilatiag
the different racial elements in the population of the overseas
British territories.

Rule

24.

dominions,

— Any person, though born out of the British
is

a natural-born British subject

if his father

was a British

at the time of such person's birth

subject,

and
was born within the British dominions, or
( Case 2), was born whether before or after August 7,
1914, in a place where the King exercises
(Case I),

extra-territorial jurisdiction over British subjects, or

was a naturalized British subject, or
become a Britishsubject by annexation

(Case 3),

(Case 4), had

of territory, or

(Case 5), was in the service of the

Crown (c?).

(&) A proposal to recognise the acquisition of British nationality by descent
from generation to generation was approved by the Imperial Conference of 1921.
(e) See Rule 41, p. 199, post.
(rf) This Rule gives the effect of the British Nationality and Status of Aliens
Act, 1914, 3. 1 (1) (b) and proviso, which run:
" (1) The following persons shall be deemed to be natural-born British

"subjects, namely:
te

" (b)

*

.

.

.

.

Any

person born out of His Majesty's dominions, whose father was a
" British subject at the time of that person's birth and either was borni
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Comment.
This Rule defines exhaustively the circumstances in which
British nationality can be obtained by inheritance in the case of
a child born on or after January 1, 1915, during his father's
lifetime (e).

Case

The

is, though
born out of the British dominions, a natural-born British subject,
provided that his father was born within the British dominions

1.

and the King's

child of a natural-born British father

allegiance.

Paris, then the son

is

If,

however, his father was born in

not a natural-born British subject, but an

Prior to the Act of 1914, any person, though born out of

alien.

the British

dominions, was a natural-born

(a) his father or his paternal grandfather

British

was born

subject if

in the British

dominions, and (b) his father was at the time of his birth a natural-

born British subject and not in the actual service of any foreign

Under the new Rule
must be born within the British dominions, and descent
from a grandfather so born is no longer a ground for British
prince or State in enmity with the Crown.
the father

nationality (/).
Illustrations.
1.
is

A

is

born in England.

S, his son, is born at Naples.

S

a natural-born British subject.
2.

.^

is

born in England.

the son of B,

is

B, his son,

is

S

born at Paris in 1916.

born at Naples.
is

S,

an alien.

" within His Majesty's allegiance or was a person to whom a certificate
"of naturalization had been granted, or had become a British subject
" by reason of any annexation of territory, or was at the time of that
" person's birth in the service of the Crown
" Provided that the child of a British subject, whether that child
" was bom before or after the passing of tliis Act, shall be deemed to

"have been bom within His Majesty's allegiance if bom in a place
" where by treaty, capitulation, grant, usage, sufferance, or other lawful
" means. His Majesty exercises jurisdiction over British subjects."
The wording of the Act is open to improvement; Case 1 in the Rule, the most
important of all, is covered by the words " born within His Majesty's allegiance."
(e)

As

to

posthumous children, see Rule 25

(3), p.

181, post.

The paternal

relationship must exist de iure at the time of birth.

Thouglh a child of, e.g., a
be legitimated per swhsequens

Scottish father born in a foreign country may
matriinonium, the l^itimation does not avail to confer British nationality on
See Shedd&n v. Patnch (1854), 1 Macq. 535, 611—614, per Lord
the chUd.
Oranworth; 623 625, per Lord Brougham; 639 641, per Lord St. Leonards.

—

—

See Rule 146, p. 521, post.
'(/)

Rule

25, p. 181, poet.

12

D.
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Comment.
Case 2.

This

is

a

new

provision designed to meet the needs of

British families settled for generations in places such as Turkey,

Egypt, or Persia, or in British Protectorates such as Nigeria or
Rhodesia, in which the Crown exercises jurisdiction under the
Foreign Jurisdiction Act, 1890. Under the law as it stood prior
to the Act of 1914, if a British subject settled in Egypt, his sons
and grandsons born there would be British subjects, but his greatgrandsons would be aliens. The new legislation assimilates birth

in such a place to birth within the British dominions so far as

pegards the transmission of nationality to a child born outside
the dominions.

Birth in such a place, however, does not confer

British nationality, even if the father

is

a British subject.

The

place of a man's birth affects his nationality as British only in the
case of birth within the British dominions; wherever else he

may

be born, he can claim British nationality only by virtue of descent.

The provision defining

birth within the allegiance

is

retrospec-

and applies whether the father was born before the date of
the passing of the Act of 1914 or not. The choice of the date of
passing instead of the date of commencement (January 1, 1915)
is obviously a matter of indifference, though the variation is curious
and unnecessary (5")
tive,

The motive of the retrospective effect of this provision is simple.
Under the law as it stood before the Act of 1914, according to
the interpretation given in De Geer v. Stone (h), if A was a
natural-born British subject born in London, his son, B, born
in Egypt in 1880, would be a natural-born British subject, and
his son, C, born in Egypt in 1910, would also be a natural-born
British subject.
S, the son of C, born in Egypt in 1916, is,
therefore, the son of a British subject, but he himself is not a

British subject, unless his father falls within the terms of Case 2.
to the retrospective terms of the Act of 1914 in this

Thanks

respect, although

C

was born before the Act was passed, none the
down in Case 2 and is capable
of transmitting British nationality to his son, 8.
But it must
be noted that the Act has no retrospective effect with regard to 8.
less

(ff)

he

satisfies the

Compare Rule

condition laid

30, p. 189, post.

(A) (1882), 22 Cai. D. 243, interpreting the Acts 7 Anne,

and 13 G«o.

c'.

S, a.

3; 4 Geo. 2,

Oompane In re Willouffhhy (1885), 30 Oh. D.
(C. A.) 324; R. v. Speyer, [1916] 2 K. B. (0. A.) 858, 868, 869, per PhiUimore, L. J.; Bacon v. Bacon (1641), Cro. Car. 602; JDoe v. Jones (1791),
c. 21, s. 1;

3, 0.

21.

4 T. R. 300.
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was born on December 30, 1914, .he would be an alien,
it existed before the coming into operation of the
Act of 1914 did not confer upon him British nationality, and save
as expressly provided the Act has no retrospective effect.
If he

for the law as

Illustrations.

^, a natural-born British subject, born in London in 1840,
Egypt in 1870. B, his son, born there in. 1871, was,
under the law then and still in force, a natural-born British sub1

settled in

C, B'a son, bom also in Egypt in 1895, was under the law
then in force also a natural-born British subject, in virtue of the

ject.

fact that his paternal gran,dfather.

A, was born in the United

Kingdom, and

at the time of C's birth a

was

his father, B,

Egypt in 1917,
would, but for the passing of the Act of 1914, have been an alien.

natural-born British subject.

iS,

C's son, born in

Under that Act, however, he is a natural-born British subject, as
being the son of G, who was at the time of 8's birth a natural-born
British subject, and who under the retrospective effect of the
proviso to sect. 1 (1) (b) of the Act is deemed to have been born
within His Majesty's allegiance.

The circumstances are the same as in the preceding Illus8 is bom at Paris. S is a natural-born British
His son, X, whether bom in Egypt or at Paris, is an
subject.
2.

tration except that

alien.

Comment.
Case 3. The
of the British dominions after his father has been naturalized, is
a natural-bom British subject. Under the law prior to the Act
child of a naturalized British subject, born out

of 1914, such a child could only attain the status of a naturalized

British subject

by residing with

his parents in the

dom

during infancy, or with his father
Crown out of the United Kingdom («").

if in

United King-

the service of the

Illustrations.
1.

A,

in 1915.

a,n

Italian subject, is naturalized in the United

Kingdom

S, his son, born at Petrograd in 1919, is a natural-born

British subject.
(«) Naturalization Act, 1870, s. 10 (5); S. v. Albcmy Street Police Station
Superintendent, [1915] 3 K. B. 716; Jafe v. Keel, [1916] 2 K. B. 476; In re
Mourgoise (1889), 41 Ch. D. (C. A.) 310, 320, 321.

12 (2)
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W, an Englishwoman,

2.

W

is

a natural-born British subject;

marries H, an Italian subject, becoming by her marriage an

Her husband

alien.

dies,

8

naturalization.

whereupon she obtains naturalization

Her

as a British subject.

son, S, is born at

Rome

after

(Jc)

W's

not a British subject.

is

A, an Italian subject, applies for a certificate of naturalizawhich is duly granted to him. A dies before he has time to
take the oath of allegiance, which is required before a certificate
of naturalization takes effect.
8, his son, born at Rome on
January 1, 1916, shortly before his father's death, is not a
3.

tion,

British subject

(Z).

Comment.

A

Case 4.

child born out of the British dominions after

father has become a British subject
territory

natural-born

a

is

British

by reason of annexation
subject.

This

Ms
of

provision,

appears only in statutory form in the Act of 1914, as

although

it

amended

in 1918,

probably merely declaratory of the common

is

law.
Illustrations.
1.

His

a.

burgher of the Orange Free State, becomes a British

by

the annexation of that territory to the British Crown.

A,

subject

son, S, born in

subject, and, even if

Holland in 1916, is a natural-born British
born in 1908, would probably have been a

natural-born British subject.

South African Republic, died just
before the annexation of the Republic to the British Crown. B,
his wife, became by reason of the annexation a British subject.
Her son, 8, was born in Portuguese territory during a visit of B
2.

A,

a.

burgher of

to her sister's

home

the

there.

8 is

not a British subject.

Comment.
Case 5

.

The

child of a British father,

child's birth is in the service of- the

who

Crown,

is,

at the time of the

though born out of

(70 See Rulle 28 (5), p. 186, post.
S is the SOD of a person to whom a certificate of naturalization has been
has not taken the oath, he is not a British subject at the
granted, but as
(I)

A

time of

iS's

birth,

which

is

an indispensable part of the condition of the inheriIn a suitable case S might be granted naturaliza-

tance of British nationality.

tion by the Secretary of State. See Rule 36 (2), p. 195, post. As regards the
necessity of taking the oath, see Rule 28 (4), p. 186, post.
If S were born afteir the date of his father's death, he would d fortiori be
still

an aUen.

See Rule 25 (3), p. 181,
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This case

looks like an extension to all British subjects in the service of the

Crown of the principle recognized before the Act of 1914, under
which the son of an ambassador (being a British subject) was a
natural-born British subject,

born in the foreign country to

if

the sovereign of which his father

however, of

sion,

was accredited

(to)

.

The exten-

the rule involves the application of quite a

In the case of an ambassador accredited

different principle.

to a

foreign court, the fact that he represented his sovereign and was
in no sense subject to the jurisdiction of the foreign State rendered
it

natural to ascribe British nationality to his children born in

the foreign country.

Crown, such
(see

to other servants of

by the

the

restriction

Case 1) of the instances in which a child born out of the

British dominions
the

The extension

as consuls, is rendered desirable

new

is

a natural-born British subject.

But for

provision every child of a consul (who was himself born,

e.g., at Paris)

would,

if

born out of the British dominions, be an

alien.

Illustrations.
1
^, a British subject born in Paris, is Consul-General of the
United Kingdom at New York. S, his son, is born at New York
If A had not been
in 1916. S is a natural-born British sijbject.
in the service of the Crown the fact that he was born in Paris

would have precluded his transmitting British nationality
2. A, an American citizen, is British Consul in Cuba.
son, born there is not a British subject

Rule 25

(o).

to S.

S, his

(ra).

—

(1) British nationality

cannot be inherited through

a woman.

cannot be transmitted by
than one generation.
more
inheritance for
British nationality cannot be transmitted by inheritance to any person not actually born during

(2) British

(3)

nationality

his father's lifetime

(posthumous

child).

(m) Calvin's Case, 7 Eep. 18 a; Bacon v. Bacon (1641), Oro. Car. 602;
i. Stone (1882), 22 Ch. D. 243.
(n) The fact that any person was at any date in the service of the Crown
may be proved by a certificate of a Secretary of State, which if given is conclusive of the is^ue. British Nationality and Status of AUenB Act, 1914, 9. 1 (4).
(o) See British Nationality and Status of Aliens Act, 1914, s. 1 (1) (b).

Be Geer

Digitized

by Microsoft®

.

PRELIMINARY MATTERS.

182

Comment.
Eule are nowhere expressly enacted in
the British Nationality and Status of Aliens Act, 1914, but they
are necessary deductions from the terms of that Act as set out in
Rules 22 and 24. No person can be a natural-born British subject whose case does not fall within one or other of these Rules, and
if he is not born within the British dominions he can be a naturalborn British subject only by inheritance in the cases set out in
Rule 24.

The

three parts of this

(1) In

all

the cases set out in Rule

24

the inheritance of

through the father only, and therefore no
claim to British nationality can be based on the mere fact that the
mother possessed British nationaKty at the time of the child's
British nationality

is

birth, even if the child is legitimated per

nium

(p)

(2)

In

all

the cases inheritance depends on the father only, and

the nationality of the grandfather

S

is

subsequens matrimo-

born at Paris, and

is

is

a matter of indifference.

the son of B, born there also,

B

If

being

the son of A, a natural-born British subject born in London, then
the nationality of

down

8

is

S

falls to

be determined on the conditions laid

in Rule 24 which refer only to B, and in the circumstances

not a British subject.

This

in the case of children born before
(3) Moreover, it is essential

British nationality

is

rule,

however, has an exception

January
that

the

1,

1915

father

(g).

from whom-

inherited should be living at the time of the

This follows from the express words "at the
time of that person's birth " in the British Natiojiality and Status
of AUens Act, 1914, s. 1 (1) (b), and these words merely reproduce
birth of the child.

the analogous terms of the Act, 4 Geo. 2, c. 21, s. 1, which provided that " all children born out of the ligeance of the Crown of

England

or of Great Britain,

natural-born subjects of the

whose fathers were or shall be
of England or of Great Britain

Crown

at the time of the birth of such children respectively ... are
hereby declared to be natural-born subjects of the Crown of Great

Britain."

The Rule, which at first sight seems to work injustice to posthumous children, may be defended on the ground that such
children {e.g., the child of a British subject by a German wife,
born in Berlin after his father's death) often have no substantial
ip) See p. 177, note (e), ante.
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or other part of the British

dominions, and that to confer automatically British nationality

on

all

of

persons with double nationality.

such children

tending to multiply the class

is needless, as

Any

may

hardship

be

obviated by the use of the exceptional power given to the Secretary
of State to grant naturalization at his discretion to minors (r),
for it

may

be assumed that this power would readily be exercised

in favour of the child of a British subject whose mother desired
to secure its admission to British nationality in such circumstances
as these.

Illustrations.
6' is

1.

8 is

in Paris.

is

born

not a British subject.

born in Paris in 1916.

6' is

2.

He

the son of an unmarried Englishwoman.

His

B, a natural-bom
His grandfather, A,

father,

British subject, was born in Paris in 1890.

8 is not a British subject.
born in Paris in 1919 after the death of his father, A,
a natural-born British subject, born in London. 8 is not a British

was born in London in 1860.

8

3.

is

subject.

4.

the son of

iS is

H

marry.

H and W,

born ten years before his parents

at the time of the birth of 8, and also at the time of

W, was

his marriage to

domiciled in Scotland, but

W was living at the time of
marriage of H and W becomes legitimated, but he

in France, where

bom

(B)

8 was

his birth.

British subject

is

born

B by

the

not a natural-

(s).

NATIONALITY ACQUIRED LATER THAN DATE OF
PERSON'S BIRTH.

By Person not under

I.

Disability.

(1) Annexation.

Rule

26.

— On

the acquisition of

territory

by the

Crown, whether by annexation or cession, all persons,
nationals of the annexed or cessionary state, resident in
the territory annexed or ceded, become British subjects,
(r) See
(s)

Eule 36

See Shedden

whether JF
of

S's,

birth

is

(2), p. 195, post.
v.

The result is the same
and whether her domioil at the time

Patrick (1854), 1 Maoq. 535.

of British nationality or not,

and her marriage with
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unless

other provision

annexation or cession

made

is

instrument of

in the

(t).

Comment.
The

fact that the status of a British subject

annexation of territory

is

may

arise

through

alluded to in the British Nationality and

Status of Aliens Act, 1914,

ss.

1 (1) (b)

and 27

(1).

In cases

of cession of territory the nationality of persons connected with

the coded territory

is

normally regulated in detail in the treaty of

In the absence of treaty stipulations, it is doubtful to
what extent persons connected with the territory automatically
It may be presumed that persons
acquire British nationality.
cession.

who continue

to reside in it

become British

subjects, but it is

uncertain whether the same rule applies to persons domiciled in
if not resident at the time of annexation (m)
On a personal
union between the Crown of the United Kingdom and another
kingdom the inhabitants of the latter kingdom do not, if born
it,

.

before the union, become British subjects (v)
Illustrations.
1.

a burgher of the Orange Free State, continues to reside

S',

there after the annexation of the territory to the British Crown".

He

is

2.

a British subject.
8,

a,

burgher of the South African Republic, leaves the

country during the South African
help in Europe for the Boers.
lic,

He

War on a mission to secure
was domiciled in the Repub-

and, though on the annexation he remains in Europe, he does

not acquire a domicil in any European country.

He

(semble)

is

not a British subject, despite the annexation.

(2) Marriage.

Rule

27.

— An

subject shall be
(t)
s.

1

This
(1)

is

alien

deemed

woman who

marries a British

to be a British subject,

and

shall

assumed in British Nationality and Status of Aliens Act, 1914,

(b).

—

Theory of State Succession, chap, vi., pp. 42 48;' Campbell
St. Tr. 323; nonegani v. Donegani (1835), 3 Knapp, 63,
85; Mayor of Lyons v. East India Co. (1836), 1 Moo. P. C. 175, 287; Fabrigof
V. Mostyn (1774), C5owp. 161; Jephson v. Riera (1835), 3 Knapp, 130.
(t>) Calvin's Case (1608), 7 Rep. 1, but contrast Isaacson v. Burant (1886),
17 Q. B. D. 54, 59.
(«) See Keith,

V.

Hall (1774), 20
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husband or the
be

a

British

This Rule represents a complete departure from the

common

of

to

subject (x).

Comment.
law

jDrinoiple,

which remained intact up

to 1844,

under which

marriage with a British subject did not affect the nationality of
an alien woman.
The Act of 1914 makes explicit what was
probably implied in the earlier legislation, that the status of a
British subject acquired

by marriage

is

not affected by reason only

of the death of the husband or the dissolution

by the Courts of

the marriage.

Illustrations.
1.

S,

a,

Frenchwoman, marries a British

subject.

She becomes

a British subject.
2.

After

hej

husband's

death

S remains

a British subject,

unless and until she effects a change in her nationality, e.g.,

by

marrying a Frenchman.

(3 )

Rule

28.

—

A

(1)

Na turuliza tion.

Secretary of State

tificate of naturalization to an alien

cation for the purpose,

and

may

grant a cer-

who makes an

satisfies

appli-

the Secretary of

State
(a) that

he has either resided in the British domi-

nions for a period of not less than five years

manner required by this Rule, or been
the service of the Crown for not less than

in the
in

five years within the last eight years before

the application

;

and

good character and has an adequate
knowledge of the English language and

(b) that he is of

;

(c) that

he intends

if

his

application

granted

is

either to reside in the British dominions or
to enter or continue in the service

of the

Crown.
(a:)

British Nationality

and Status
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The residence required by this Rule is residence in
Kingdom for not less than one year imme-

(2)

the United

diately preceding the application,
either in the United

Kingdom

and previous residence,
some other part of

or in

the British dominions, for a period of four years within
the last eight years before the application.

The

(3 )

grant of a certificate of naturalization to -any

such alien shall be in the absolute discretion of the
Secretary of State, and he may, with or without assigning any reason, give or withhold the certificate as he
thinks most conducive to the public good, and no appeal
shall lie

(4)

A

from his decision.
certificate of naturalization shall

not take efEect

until the applicant has taken the oath of allegiance.

In the case of a woman who was a British subject
previous to her marriage to an alien and whose husband
(5)

has died or whose marriage has been dissolved,

the

requirement of this Rule as to residence shall not apply,

and the Secretary
if

he thinks

fit,

of State

may

in

any other

special case,

grant a certificate of naturalization,

although the four years residence or five years service
has not been within the last eight years before the application.

For the purposes of this Rule a period spent in
the service of the Crown may, if the Secretary of State
(6)

be treated as equivalent
residence in the United Kingdom (y ).
thinks

fit,

to

a period of

Comment.
This Rule follows the language of the British Nationality and
Status of Aliens Act, 1914, s. 2, which modifies in important
respects the provisions of the Naturalization Act,

Secretary of State for

Home

Affairs

is

1870.

The

the Secretary of State

charged in practice with the administration of the Act, though in
accordance with the Interpretation Act, 1889 (52 & 53 Vict. c. 63),
s. 12 (3), the powers conferred may be exercised by any of His
{y) Act 1914,
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Majesty's Principal Secretaries of State for the time being.

The

Swretary of State has under the Act (z) extensive powers of
making from time to time regulations on matters of procedure
which have statutory validity.
It is important to note that, while

tion

is

bound

an applicant for naturaliza-

to satisfy the Secretary of State that

three conditions enumerated in Rule 28

(1),

he

fulfils

the

the Secretary of

State retains absolute and unfettered discretion as to whether he

The importance, whether for good or
Under the Act

will grant a certificate.

bad, of this provision cannot be exaggerated.
naturalization

may

be encouraged or discouraged from time to

time according to the policy of the Government of the day.

The Secretary

of State has also definite powers of facilitating

the acquisition of naturalization.

Thus he may permit an appliCrown as equivaUnited Kingdom; and he may

cant to reckon a period spent in the service of the
lent to a period of residence in the

waive the requirement that the period of four years residence

must have been within* eight years previous
to the date of appKcation.
In the case of a woman who was a
British subject before losing that status by marriage with an
or service for five years

alien, the

requirements as to residence are entirely waived (a).

The British Nationality and Status

of Aliens Act, 1918, s. 3,
sub-s. 2, provides that " no certificate of naturalization shall,

"before the expiration of a period of ten years after the termina"tion of the present war {i.e., August 31, 1921), be granted in

"the United Kingdom to any subject of a country which at the
"time of the passing of this Act (i.e., August 8, 1918) was at
"war with His Majesty, but this provision shall not apply to a
" person who (a) has served in His Majesty's Forces or in the
"Forces of any of His Majesty's allies or of any country acting
"in naval or military co-operation with His Majesty; or (b) is a
"

member

of a race or

community known

opposed to the

to be

was at birth a British subject."
The discretion of the Secretary of State is, of course, in no way
fettered as regards refusal of a certificate even in cases which fall
within the exception to this enactment, and it is evidently left
to him to decide in each case whether an applicant satisfies the
".enemy Governments; or

description of being a

(c)

member

of a race or

be opposed to the enemy Governments.
nationals of the countries liberated
(z) Ss.

19—24; Interpretation

(a) See also

Rule

by the

Act, 1889 (52

&
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49, p. 205, post.
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enemy governments

of the

will not be

deemed

to fall within thi

Act, so that, e.g., a Czecho-Slovakian will be eligible for natura
lization (b).

Illustrations.
1

.

S, the applicant, has lived for the last seven years partly

ii

London, partly in the Isle of Wight, and has never been out o:
the United Kingdom during such years. S is an Italian subject
iS

is

July

in a position to apply for a certificate of naturalization oi
1,

1920.

The case is the same
age on June 1, 1920. S
2.

as in* Illustration 1, but
is

S only came
was

cate, the fact that for the greater period of his residence he

minor not affecting

o:

in a position to apply for a certifi
i

his right to apply.

an Italian subject, has been for the last six years in th<
Crown as Consul at Naples. He has never resider
at any time in the United Kingdom. S is in a position to apply
3.

iS,

service of the

4.

S

is

S

an Italian subject.

applies for a certificate, relying

was in the service of the Crowi
and for the last two years before his applica
tion has been residing in the United Kingdom.
The Secretary

on the

fact that he three years ago

as Consul at Naples,

of State thinks

fit

that the years spent in the service of the Crowi

should be treated as equivalent to a period of residence in

United Kingdom.

This being

so,

S

is

in a position to apply.

thi

Bu

note that, as he bases his application on residence in the Britisl

dominions,

it is

necessary that, as in this case, the last of the

fivi

years should be a time of residence in the United Kingdom.
5.

iS is

an Italian subject.

in London.

S has during

but he makes out his

five

S, ten years ago, resided for a

the last four years resided in

years of residence by counting in th

year he resided in London ten years ago.
fore, in

yea

London

His

residence, there

the British dominions has not been wholly within

eight years immediately preceding his application.

S

is

thi

notij

a position to apply, unless the Secretary of State chooses* to waiv
this requirement in his case.
6.

iS,

and has

an Italian subject, has resided in London for five years
also been in the service of the Crown for t}ie same time

The Secretary
remedy

of State declines to grant a certificate.

S

has

n(

or right to appeal against this decision.

(i) Compare the definition
ment Act, 1919 (9 & 10 Qeo.

of alien
5, c.
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S omits

not, until he has taken the

is

oath, a naturalized British subject.

Rule

29.

—The Secretary

of State

he thinks

discretion, in such cases as

may,

in his absolute

grant a special

tit,

any person with respect,
whose nationality as a British subject a doubt exists,
and he may specify in this certificate that the grant

certificate of naturalization to

to

thereof

is

made

for the purpose of quieting doubt as to

the right of the person to be a British subject, and the

grant of such a special certificate shall not be deemed to
be any admission that the person to whom it was granted

was not previously a British subject (c).
Comment.

may

Cases

well arise in which

it

may

be doubtful whether

S

The Secretary

of

has or has not a right to be a British subject.
State

may

purpose of quieting such doubts.
itself that

It

is

a certificate for the

provided under the Rule

the special certificate shall not be deemed to be any

admission that S, the person to
viously a British subject.

a certificate cannot,

S was

S

in his absolute discretion grant to

On

it is clear,

whom

it is

granted, was not pre-

the other hand the grant of such

be used in any

a British subject at the time

when

doubtful, e.g., in a case where an application

way

as a proof that

his nationality
is

made

to the

was

High

Court for a declaration as to S's right to be deemed a natural-born
British subject under the Legitimacy Declaration Act, 1858
(21

& 22

Rule

Vict.

30.

c.

93).

—An alien who

has been naturalized before

the passing of the British Nationality and Status of
for a certificate

may

apply to the Secretary of State
of naturalization under that Act, and the

Aliens Act, 1914((/),

may grant to him a certificate
and conditions as he may think fit (e).

Secretary of State

terms

and Status of Aliens Act, 1914, s. 4.
August 7, 1914. The date should clearly have been th« coming
Compare p. 178, ante.
i.e., January 1, 1915.
(e) British Nationality and Status of Aliens Act, 1914, s. 6.

on such

(c) British Nationality
((f)

Digitized
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Comment.

As

regards the United Kingdom, this provision

great importance.

when

is

not of very

It appeared in the Naturalization Act, 1870,

was of importance as facilitating the acquisition by,
aliens naturalized under the Act of 1844 of the wider privileges
conceded by the Act of 1870. It may, however, have some value
even now, since the extent of the privileges granted by the Act
It was held
of 1870 was doubtful as regards territorial limits.
by the Imperial Government that a certificate of naturalization
issued under the Act of 1870 conferred upon an alien the status
of a natural-born British subject through the British dominions,
while doubt was cast on this doctrine in certain quarters.
The
effect of a certificate under the Act of 1914 is, on the other hand,
clearly defined (see Rule 33), and application for it on this ground
s. 7,

it

is possible.

by

Indirectly, however, the provision facilitates the acquisition

persons

who have been

local application

and

naturalized under colonial Acts with purely

effect of full

Imperial naturalization, even

they have not complied with the conditions laid

down

This arises from the fact that under

for naturalization.

if

in Rule 28
sect.

8

of the Act of 1914, which confers on the governments of British

same powers of naturalization

possessions the

as are possessed

by

the Secretary of State (/), it is open to the government of such a
possession to grant a certificate of naturalization to any person

naturalized under a colonial enactment.

a certificate

is

made

But the grant

of such

subject to the approval of the Secretary of

State in all oases of British possessions other than India or one
of the five self-governing Dominions, and this provision effec-

undue extension of Imperial naturalization

tively prevents the
to persons not

Rule
zation

31.

duly qualified.

— A person to whom a

certificate of naturali-

by a Secretary

of State shall, subject

pjranted

is

to the provisions

of

the Rules in this Chapter

(^),

be

and other rights, powers, and
and be subject to all obligations, duties, and
liabilities to which a natural-born British subject is
entitled or subject, and as from the date of his naturalientitled to all political

privileges,

(/)

See Rule 33, p. 193, post.

{g) See Rules 32, 33

Digitized
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pp. 191, 193, 205, post.

by Microsoft®

'

—
BRITISH NATIONALITY AND STATUS OF ALIENS.
zation [h) have to

all

intents

natural-born British subject

and purposes the
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status of a

{i).

Comment.
This Rule places a naturalized British subject in nearly the
same position in respect of rights, powers, and obligations as a
natural-born British subject.
in the

It

is,

however, expressly provided

Merchant Shipping Act, 1894 (57 & 58

that a British subject

who has obtained

Vict.

that status

c.

60),

s.

1,

by naturaliza-

tion or denization shall not be qualified to be the owner of a

British ship unless during the time he
either resident in the British

is

owner of the ship he

is

dominions or a partner in a firm

A

on business in the British dominions.
may make a will of movables in any
of the forms permitted by the Wills Act, 1861 (24 & 25 Vict.
c. 114), ss. 1 and 2 (fc).
It is, however, not clear whether a
carrying

actually

naturalized British subject

naturalized British subject

is

a natural-born subject within the

meaning of the Legitimacy Declaration Act, 1858 (21 & 22 Vict,
It has been decided (m) that the provision of the
c. 93) Q).
Act of Settlement (n) disqualifying naturalized persons from
holding certain offices, including that of Privy Councillor, was
implicitly repealed by the provision in the Naturalization Act,
1870, which is reproduced in the Act of 1914, and that provision
of the Act of Settlement is expressly repealed in the Act of 1914.

Rule 32.
differs

two

— The

from the

status of a natural-born British subject

status of a naturalized British subject in

characteristics:

(1)

The

a natural-born

acquisition of the status of

upon circumstances absolutely
the assent of the government, whereas

British subject depends

independent of

the acquisition of the status of a naturalized British
subject does depend on the assent thereto of the govern-

ment.
(A) I.e., from the date on which an alien to
granted has taken the oath of allegiance.
(J)

Rule

British Nationality

whom

and Status of Aliens Aot, 1914,

33, p. 193, post.

See Rule 195, post.
See Rule 66, p. 305, post.
Qm) Jt. V. Speyer. [1916] 2 K. B. (C. A.) 858.
(Tc)

(J)

(«) 12

&

13

Wm.

a.

3, o. 2, s. 3.
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There exists under English law (subject to the
Rule 46, post) no power on the part of the
government to deprive a natural-born British subject of
his British nationality, but there does exist under the
British Nationality and Status of Aliens Act, 1914, a
power on the part of the government to deprive a
(2)

effect of

naturalized British subject of his British nationality on

account of his having committipd certain offences

(o).

Comment.
These two differences have not been much noticed but are important.

The

acquisition of the status of a natural-born British,

subject depends either on the locaHty of a person's birth (Rule 22),

or on descent (Rule 24), neither of which conditions directly and
in itself involves

any assent on the part of the government.

A

by
woman, by

person, on the other hand, can only acquire British nationahty

the deUberate assent of the government, or, if a

marriage.

There is no method (save that in the exceptional case mentioned
Rule 46) under English law by which a natural-bom British
subject can be deprived of his British nationality. But the British
Nationality and Status of Aliens Act, 1914, does provide a method
in

by which a naturahzed British subject for
to be

deprived

of

British

This revocation,

naturalization revoked.

certain cases take place at the

without any

trial of the

certain offences is hable

nationality,
it

and his certificate of
must be noted, may in

mere decision of a Secretary of State

person concerned.

who becomes a British subject on the
annexation of territory by the Crown (p) differs from that of a
natural-born British subject, in so far as the acquisition of British
The

position of a person

nationality

annex the

by him
territory.

is

dependent on the decision of the Crown to
the other hand, it differs also from the

On

position of a naturalized British subject, since the latter must

apply for naturalization, and,

if

he becomes a British subject, does

so as the result of his desire to obtain that status, while
tion,

in

the

absence

of

special

treaty

on annexa-

stipulations,

British

nationality attaches to residents of the territory annexed, being
Subjects of the former sovereign of that territory.
(o) See

(p) See

Rule
Ruie
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the quality of being a British subject has been obtained

by any person through annexation, that person occupies the
position of a natural-born British subject for most, if not all {q),
purposes, and certainly cannot be doprived of his nationality
(subject to the case mentioned in

Rule 46) by any action of the

British government.

The wife of a naturalized British
nationality by reason of her marriage
the wife of a natural-born

British

naturalized British subject (r)

.

It

subject
to the

subject,
is

British

acquires

same extent as does
and she is not a

not possible to deprive her

of British nationality for any actions done by her alone, but if

her husband's certificate of naturalization

is

revoked she

may

be

deprived of her British nationality under certain conditions, even
if

she were at birth a British subject (s).

—

33.
(1) A certificate granted under Rules 28
this
Digest creates (subject to the effect of
30
of
to
clause 3 of this Rule) on behalf of the applicant Imperial
naturalization, i.e., naturalization which is valid through-

Rule

out the whole of the British Empire
(2)

The government

of

any

(t).

British possession (m) has

(subject to the effect of clause 3 of this Rule) the

power

to grant

a certificate of

same

Imperial naturalization as

has the Secretary of State under Rules 28 to 30, but in
the case of any British possession other than India or a
self-governing

Dominion (a;) the power must be exercised

with the sanction of the Secretary of State.
(3) A certificate of naturalization granted

under

(j) Presumably, however, the special provisions as to natural-born British
subjects in the I^egitimacy Declaration Act, 1858 (21 & 22 Viet. o. 93), would

On the other hand he would clearly be entitled to
any form under the Wills Act, 1861 (App., Note 21, post).
(r) See Jaffe v. Keel, [1916] 2 K. B. (C. A.) 476.
For certain privileges of women who are born
(s) See Ilule 46, p. 203, po.it.
British subjects, see Kulos 46 (1) and 49, pp. 203, 205, post.
(i) See British Nationality and Status of Aliens Act, 1914, s. 3.

not apply to such a person.

make

his will in

(u) See
(x)

tlie

definition of British possession, p. 384, post.

The Dominions

of Canada, the

Commonwealth

of Australia, the Dominion

of Nev/ Zealand, the Union of South Africa, and Newfoundland.
Nationality and Status of Aliens Act, 1914, Sched. 1.

See British

13

D.
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Rules 28 to 30

has no effect within any one of the five

[y)

self-governing Dominions unless the legislature of such

Dominion adopts Part

II. of

the British Nationality and

Status of Aliens Act, \^A(s).

Comment.
The aim

was the attainment of two diffewhat is now called Imperial
naturalization, i.e., to confer upon a naturalized person naturalization which should be recognized throughout the whole of the
British dominions, and, as far as British power could effect the
result, throughout the whole world.
The second object was to
prevent anj interference with the rights hitherto exercised by the
Governments of British possessions in general and especially of
each of the five self-governing Dominions of granting naturalization, valid within their territorial limits only, on such conditions as to residence, &c. as seemed fit to them.
The second aim
is carried out by the express enactment in the Act of 1914
(s. 26 (2)), that " All laws, statutes, and ordinances made by the
"legislature of a British possession for imparting to any person
" any of the privileges of naturalization to be enjoyed by him
"within the limits of that possession, shall, within those
of this legislation (a)

rent ends.

The one was

" limits (&),

have the authority of

attained in the

manner

to create

set

The former end

law."

out in the Rule.

Up

to

is

1921 only

Canada,

Australia and Newfoundland of the self-governing
Dominions had adopted Part II. of the Act of 1914.

Rule

34.

— Any

person niay be naturalized under a

special Naturalization Act.

•

(y) See the Act of 1914, s. 8. Residence in the British possession concerned
takes the place of residence in the United Kingdom as a condition of qualifica-

tion under Rule 28 (2) and (6), and in any possession in which any language
is recognised as on an equality with the English language
(.e.g., French in

Canada, Dutch in the Union of South Africa, Maltese in Malta) an adequate
knowledge of the English language or that language is substituted for an
adequate knowledge of the English language in Rule 28 (1) (b), p. 185, ante.
(2)

See the Act of

(a) Keith, Imperial

(i) See R.

».

1914;, a. 9.

Unity and the Dominions, chap.

Francis,

Ex

parte

MarkwaU,

[1918]

1

xii.

K. B. 617; Markwald

v.

Attorney-General, [1920] 1 Ch. (C. A.) 348, which estabUsh the strictly local
character of colonial naturaUzatiou.
For the purposes of international law,
British protection

is

extended to persons naturalized only in a British possession.
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Comment.
Special Acts of Parliament have ocoasionaily been passed in
recent years to confer British nationality on persons

x\ct of

1914

who from

had accidentally under the law in force prior

living abroad

lost British nationality

nection with the United
will, of course,

to the

while retaining effective con-

Kingdom.

The

necessity of such Acts

be greatly diminished by the

new

principles intro-

.duced by the Act of 1914 (see Rule 24).

By Person under

II.

Disability.

(1) Annexation.

Rule

35.

—

If

on the acquisition of territory by the

Crown, whether by annexation or cession, a national
annexed or cessionary state becomes by virtue of

of the

the annexation or cession a British subject, every child
•of

such person, being a minor, shall (semble) become a

British subject.

Comment.
This Rule, with which compare Rule 26,
can hardly be doubted that

it

is

children resident in the territory in question, but
if it applies to

conjectural.

It

holds good in the case of minor
it

may

be doubted

minor children resident out of the territory

(2) Naturalisation.

When

an alien obtains a certificate of
naturalization the Secretary of State may, if he thinks
fit, on the application of that alien, include in the certificate the name of any child of the alien born before
the date of the certificate and being a minor, and that
child shall thereupon if not already a British subject

Rule

;^

6.^(1)

become a
(2)

British subject.

may, in his absolute diswhich he thinks fit, grant
naturalization to any minor whether or

The Secretary

cretion, in

any

a certificate of

of State

special case in

vnot the conditions required

by the

13 (2)
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and Status

1914, have been complied

of Aliens Act,

with.

Except as provided in

(3)

tliis

certificate of naturalization shall

person under disability

Rule and in Rule 49, a
not be granted to any

(b).

Comment.
The

Rule prescribes the normal method in.
an alien who obtains naturaKzation
The alien must make application,,
acquire British nationality.
desires
result
be
achieved,
and the grant of the appliif he
this
to
which

cation

On

first

clause of this

minor children of

is

entirely within the discretion of the Secretary of State.

the strict wording of the Rule

it might be contended fhat the
minor child becomes a British subject immediately on the inclusion of his name in the certificate, but it may be assumed that the

correct interpretation of the provision is that this result is not

attained until the alien has taken the oath of allegiance,
certificate

taking no

effect until

the oath

is

the-

taken: British Nation-

and Status of Aliens Act, 1914, s. 2 (4).
clause confers on the Secretary of State a wide
discretion likely to be of advantage in meeting cases of hardshipsuch as those noted under Rule 25 arising from the fact that
nationality is not inherited from women, or by a posthumousality

The second

child.

(8) Marriage.

Rule

37.

— The

provisions of Rule 27 as to the acqui-

by
manner

sition of British nationality

mari'iage apply to minor

children in the same

as to persons not under

disability.

Comment.

Though

a

woman

of foreign nationality if under twenty-one

years of age. could not obtain a certificate of naturalization in
normal circumstances, she automatically attains British nationality

by marriage

to a British subject, exactly as if she

were not.

under any disability.
(6) British Nationality and Status of Aliens Act, 1914,
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LOSS OF BEITISH NATIONALITY.

(C)

By Pekson NOT under

I.

Disability.

(1) Annexation to Foreign State.

Rule

38.

— On

the

annexation by, or cession

to,

a

foreign power of British territory, British subjects resi-

dent in that territory become aliens, so far as provision

regarding their nationality

not

is

made by

treaty

(c).

Commeiit.
In modern times cessions of British territory have always taken
place under precise stipulations as to the nationality of the persons

by the

affected

cession.

The Rule,

therefore, has

no present

practical importance.

(2) Marriage.

—A

who becomes the wife of
be an alien, and (2) shall
not, by reason only of the death of her husband or the
dissolution of her marrig-ge, cease to be an alien [d).
Rule

an

39.

British subject

alien (1) shall be

deemed

to

Comment.
The

first

of 1914,

is

part of this Rule, which follows the terms of the Act

somewhat curiously expressed.

In the Naturaliza-

form that a married
subject
of
the
State of which her
shall
be
deemed
to
be
a
woman
husbajid is for the time being a subject. The explanation of the
tion Act, 1870,

s.

10, it appears in the simpler

change in terminology

woman

is

probably a desire to avoid ascribing to a

a nationality which

may

not be her nationality" under

the law of the State of which her husband

is

a subject, as some

States do not admit the principle that a wife's nationality

is

always

—

48.
See Doe d.
(o) Compare Keith, Theory of State Succession, pp. 42
Thomas v. Achlam (1824), 2 B. & 0. 779, 795, per Abbott, C. J.; Boe d.
Auchmuty v. Muloaster (1826), 5 B. & C. 771. Similarly, on the dissolution
of the union of the Crowns of the United Kingdom and Hanover in 1837

Hanoverians became aliens: Isaacson

v.

Durant (1886), 17 Q. B. D.

negates the option suggested Be Bruce (1832), 2 C. & J. 436.
(jX) British Nationality and Status of Aliens Act, 1914, ss. 10, 11.
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of

that
is

her

normally

husband

For the purposes

(e).

sufficient

to

of English law it

determine that a person

is

a British

subject or an alien without precise ascertainment of the nationality
if
•

alien.

The second part

case in

Rule 27) as to the
by the Courts. Presum-

of the Rule is silent (cf

which a marriage

js

declared null

.

ably the result of such a decree would be to leave the wife in
possession of the nationality which she enjoyed before the celebration of the void marriage (/).

(3) Naturalisation in foreign country.

Rule
state

40.

—A British subject who, when in any foreign

and not under

of naturalization or

by obtaining a certificate
by any other voluntary and formal

disability,

becomes naturalized therein, shall thenceforth be
deemed to have ceased to be a British subject {g).

act

Comment.

A person not under disability may, when in a foreign State {h),
become naturalized there by any voluntary and formal act, which
achieves this end according to the law of such State, e,.g.y by becoming naturalized in the United States. But remark that he
cannot do this unless he is within the foreign State. This Rule,
apparently, would render ineffective the naturalization in France
of any Englishman being still in the British dominions by the
vote of the French legislature, such as the votes by which French
National Assemblies have on several occasions naturalized foreigners as French citizens who were not at the time in France. It
appears also to be necessary that the person naturalized in the
foreign State should take some part in the naturalization which
proves hie voluntary assent to
of these conditions

(e) E.g.,
(/)

France.

Compare Rule

it.

Of

course, the neglect of either

would not render the vote of a French

See In the Goods of Brown-Sequard (1894), 70

legisla-

Tj.

T. 811.

65, p. 300, post.

{g) British Na-tionality ajid Status of Aliens Act, 1914, s. 13.
(Ji) During: war naturaUzatiou is possible in a neutral State: Pedlar v. John-

R. 450, 476. Not, however, if that State is at war with
v. Lynch, [1903] 1 K. B. 444.
Nor in any case so
as to free him from obUgafcions already binding on him, e.g., military serviee.
See Dawson v. MmiU (1918), 118 L. T. 357.
See also In re Olmmberlain's
Settlement (1921), 37 T. L. R. 966.
stone, [1920] 2 Ir.

the United Kingdom: S.
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ture turning a British subject into a French subject invalid in

France, but

it

would prevent such vote from rendering the person

so naturalized an alien in the United

Kingdom.

(+) Declaration of Alienage.

—

Rule 41. (1) Any person who by reason of his having
been born within the British dominions is a natural-born
British subject, but who at his birth or during his
minority became under the law of any foreign State a
subject also of that State, and

may

is

not under any disability

if

alienage,

still

make

such a subject,
a declaration of

and on making the declaration

shall cease to

be a British subject.
(2) Any person who though born out of the British
dominions is a natural-born British subject may, if not
under any disability, make a declaration of alienage, and
on making such declaration shall cease to be a British

subject

(i).

Comment.

The
Rule

difference

is

due

of the

(fc)

wording of the two clauses of the

to the fact that in the case of a person born in

British dominions the existence of a double nationality

the

prima

is

facie improbable, while in the case of a child born out of the

dominions the presumption is in favour of a double nationality.
The motive of the Rule is to avoid the multiplication of persons

But a

with double nationality and, therefore, divided allegiance.
alienage cannot be

declaration of
result
it

would be

to

make

made during war

(I)

if

from any obligation arising before
made (m)

relieve a declarant

declaration

(i)

is

British Nationality

see Kopelowitz v.

and Status of Aliens Act, 1914, a. 14.
(1916), 85 L. J. K. B. 1700.

As

the

to disability,

McLaughlan

(A) See Stoeck v. Public Trustee, [1921] 2 Oh. 67; 37 T. L. R. 666.

woman by marriage may

man may

By

a

have any nationality just as a
lose British nationality without acquiring any foreign

declaration under Rule (2) a
nationality.

the

the declarant an alien enemy, nor does

cease

ix)

See Rule 39, p. 197, ante.

Ex

parte Freyberger, [1917] 2 K. B. (C. A.) 129.
(«) Vecht V. Taylor (1917), 116 L. T. 446; Gschwimd v. Huntington, [1918]
See also British
2 K. B. 420; Sawyer v. Kropp (1916), 85 L. J. K. B. 1446.
Nationality and 'Status of Aliens Act, 1914, ». 16.
(?)
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Illustration.

S

by English law a natural-born British subject, and
to French law either a natural-born or naturalized

is

according

French

S may

citizen.

have acquired the character of a British

subject at birth either in the British dominions or outside the

On

British dominions.

If

S

have acquired the

citizen either at birth or during minority.

French

character of a

8 may

the other hand,

under no disability (i.e., has ceased to be a minor and is
8 can by a declaration of alienage become

is

not a married woman),

under English law an alien.

—

Rule 42. Where His Majesty has entered into a
convention with any foreign State to the effect that the

whom certificates of
may divest themselves

subjects or citizens of that State to
naturalization have been granted,

it shall be lawful for His
Majesty by Order in Council, to declare that the convention has been entered into by His Majesty
and from
and after the date of the Order any person having been

of theif status as such subjects,

;

originally

a subject or citizen

referred

who

to,

may, within the limit
tion,

make

a

of

the

State

therein

has been naturalized as a British subject
of time provided in the conven-

declaration of alienage,

and on making
an alien and as

the declaration he shall be regarded as
a subject of the State to which he originally belonged as
aforesaid

(w).

Comment.
This Rule

is

practically of

conventions as yet
of

May

13, 1870,

Rule

43.

become a

name

made under

and February 23, 1871.

— The

child of a naturalized alien,

who has

British subject through the inclusion of his

after attaining his majority

(«) British Nationality

Naturalization Act, 1870,
o.

The only

are those with the United States

in the certificate granted to his parent,

ona year

36 Vict.

minimal importance.
it

make

and Status of Aliens Act, 1914,
s.

3.

within

a declaration

s. 15, following the
See also the Naturalization Act, 1872 (35 &

39).

Digitized

may

by Microsoft®

BRITISH NATIONALITY AND STATUS OP ALIENS.
alienage,

•of

and

shall

201

thereupon cease to be a British

subject (o).

Comment.
The requirement

that the child must take action within one

year after attaining his majority

made

is

is

curious; no such requirement

in the case of natural-born subjects (Rule 41).

(6) Revocation of Naturalisation.

Rule

44.

—A Secretary

of State

certificate of naturalization

is

where he

bound

to revoke a

is satisfied

that the

was obtained by false representation or fraud
by concealment of material circumstances, or that the
person to whom the certificate was granted has shown
himself by act or speech to be disaffected or disloyal to
the Crown; he is also bound to revoke the certificate
certificate

•or

in certain other cases specified in the British Nationality

and

Status of Aliens Act, 191-t,

s.

the

7, if satisfied that

continuance of the certificate is not conducive to the public
good. In every case the Secretary of State may, and in

most

cases, if so desired

by the person

in question, must,

refer the matter to a committee of inquiry presided over

by

a person

to the

High

who

holds or has held high judicial office or

Court.

The

decision as to revocation,

how-

ever, rests with the Secretary of State alone, save in the

case of a certificate of Imperial naturalization granted

by

the government of some other part of the British domi-

which event the concurrence of the government
by which the certificate was granted is necessary for the
nions, in

revocation of the certificate.
Similar powers as to the revocation of Imperial certificates of naturalization are

vested in the governments

of British possessions, the concurrence of the Secretary
of State being requisite for the revocation of
tificate

granted in the United

(o) British Nationality
(jj)

Hule

British Nationality

and Status of Aliens Act, 1914, s. 5
and Status of Aliens Act, 1914, ss.

33, p. 193, ante.
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By Person under

II.

Rule

45.

— Subject

Disability.

to the exception to this

Rule and

Rule 47, where a person being a British subject ceasesto be a British subject whether by declaration of alienage
or otherwise, every child of that person, being a minor,,
shall thereupon cease to be a British subject, unless such
child, on the person ceasing to be a British subject, does
not become by the law of any other countiy naturalized

to

in that country

(§').

Comment.
This Rule enunciates the general principle that the nationality

changed when its father or widowed mother
whether by declaration of alienage (Rules
41 43) or otherwise, e.g., by naturalization in a foreign country (Rule 40), or on cession of territory (Rule 38), provided, of'
course, in the latter case that no provision to the contrary was
made in the treaty of cession. The case of change of a widowed
mother's nationality by marriage with an alien is dealt with in
of a minor child

is

loses British nationality

—

the Exception.

The operation

of the principle

is

subject to the general proviso-

that the child retains British nationality in cases where the change
of nationality on the part of his parent does not involve his (the

For the

child's) acquisition of a foreign nationality.

right of

the child on attaining majority to resume British nationality,

see-

Rule 48.
Illustrations.
1.

A, not being under any disabiUty, ceases by naturalization

in a foreign country to be a British subject.

minor,

becomes

through

naturalized in that country.
2.

that

The circumstances
^.'s

8

father's

8

S, his son, being a

naturalization

himself

ceases to be a British subject.

are the

same

as in Illustration 1, except

naturalization does not secure for

foreign country.
3.

his

8

naturalization in a

remains a British subject

(r).

W obtains a divorce from K, a British subject. W marries

Compare{q) British Nationality and Status of Aliens Act, 1914, o. 12 (1).
Atkinson v. Bury St. Edmund's Recruiting Officer, [1917] W. N. 127; 116
L. T. 305.
(r) Atkinson v. Sury St. Edmund's Recruiting Officer, [1917] W. N. 127; lift
L. T. 305.
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alien, A. Her marriage has no effect on the nationality of the
minor children of her marriage with H, their nationality being
dependent on that of their father.

an

— Where

widow being a British subject
marries an alien, any child of hers by her former
husband shall not, by reason only of her marriage,

Exception.

a

cease to be a British subject, whether he is residing

outside the British dominions or not(s).

Comment and
Though
of 1914,

is

lUustratiotn.

the wording of this Exception, which follows the Act

capable of improvement, the meaning

K, a British

is certain.

W

H

and has a son, 8.
dies, and the
widow marries A, a Frenchman, thereby becoming an ahen. 8
is a minor when
marries A. 8 remains a British subject, even
if he is living in Paris with his mother and stepfather.
The word "only" in the phrase "by reason only of her
"marriage" is, strictly speaking, superfluous. If the widow
marries

subject,

W

desires to alter her child's nationality she can do so, but only

obtaining

before

her

remarriage

naturalization

in

a

by

foreign

country for herself and her child.

Rule

46.

— (1)

Where

a certificate of naturalization is

revoked, the Secretary of State

may by

order direct that

the wife and minor children (or any of them) of the person whose certificate is revoked, shall cease to be British
subjects, and any such person shall thereupon become
an alien, but no such order shall be made in the case of
a wife who was at birth a British subject unless the
Secretary of State is satisfied that if she had held a certificate of naturalization in

her

own

right the certificate

could properly have been revoked.

Except where such an order is made, the wife and
minor children of the person whose certificate is revoked
shall not be affected by the revocation, and they shall
remain British subjects.
(2)

(s) British

Nationality and Status of Aliens Act, 1914,
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The wife

(3)

of

any such person may within

after the date of the order of revocation

ration of alienage,

six

make

months

a decla-

and thereupon she and any minor

children of her husband and herself shall cease to be
British subjects

and

shall

become

aliens

(/).

Comment.
This Rule represents an addition made in 1918 to the Act of
1914.

It is remarkable in that it introduces

an exception

to the

otherwise invariable rule (Rule 32) that the government has no

power
Under

to deprive a natural-born British subject of his nationality.
it

the Secretary of State

may

at his discretion order that

the wife or minor children born in the British dominions of a

naturalized father shall cease to be British subjects.

however,

The power,

purely discretionary, and the Secretary of State

is

members

liberty to treat different

anomaly of the Rule

is

of the family differently.

is at

The

further increased by the permission given

to the wife of a person

whose

certificate is

revoked to make a

declaration of alienage, though under disability.

Special protection

is

given to the wife

if

she was a natural-

born British subject; no order depriving her of British nationality
can be made except on grounds which would have justified the
revocation of a certificate of naturalization granted to her personally (see Rule 44).

Rule

47.

— When a man ceases during the continuance

of his marriage to be a British subject, his wife shall
thereupon cease to be a British subject, but it shall be
lawful for her to make a declaration that she desires to

retain British nationality,

deemed

to

and thereupon she

remain a British subject

shall be

(m).

Comment.

As a general rule the nationality of the wife foUows that of
the husband, but the Act of 1914 permits the wife of a British
who becomes an alien during the continuance of their
marriage to retain British nationality by making a declaration
subject

(«) British
(it)

Nationality and Status of Aliens Act, 1914^
and Status of Aliens Act, 1914,

British Nationality
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The right, it should be noted, is in no way dependent on the national status of the wife before marriage, though it
to that effect.

would have been natural and more logical to restrict the privilege
to women who were natural-born British subjects.
Illustrations.
1.

a natural-born British subject, becomes naturalized in

ff,

Germany.

W, by making a declaration of her desire
may remain a British subject.

to retain

British nationality

2. The- circumstances are as in the preceding illustration, but

W takes no action.
(D)

She therefore

ceases to be a British subject.

EESUMPTION OF BRITISH NATIONALITY.

Rule

48.

— Any child who has

ceased to be a British

may, within one year
a declaration that he
wishes to resume British nationality, and shall thereupon
again become a British subject (:?;).
subject under the terms of Rule 45

make

after attaining his majority,

Illustration.

A, a British subject, becomes naturalized in a foreign country,
under the law of which 8, his son, also becomes naturalized. S
becomes an alien, but may within a year of attaining his majority
resume British nationality by making a declaration.

—

Rule 49
Where an alien is the subject of a State at
war with the British Grown, it shall be lawful for his
wife, if she was a natural-born British subject, to make a
declaration that she desires to resume British nationality,

and thereupon the Secretary
that

may

it is

desirable that she

of State, if he is satisfied

may

be permitted to do

grant her a certificate of naturalization

so,

(y).

Comment.
This Rule forms an exception to the general principle that
of naturalization are not granted to persons under dis-

certiiicatefi

(a) British Nationality and Status of Aliens Aofc, 1914,
(y) British Nationality and Status of
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•ability

(Eulo 36).

It

is,

however, most appropriately classed here

by the person
The intervention

as it rests on a resumption, of a status attiained

concerned at birth, as in the case of Rule 48.

of the Secretary of State is here required because of the danger
which might be involved in permitting the wife of an alien enemy
to resume at her pleasure British nationality and thus becoming
exempt from disabilities imposed on alien enemies.
It does not appear to be necessary that the wife should

up

to the

time of her marriage with an alien have remained a natural-born
British subject; all that is requisite is that she should have
acquired this status at birth.

Illustration.

W,
ject,

a natural-born British subject, marries H, a
in 1913.

In 1914 war breaks out and

war with the British Crown.

subject of a State at

Rule

50.

may

sub-

thus becomes a

W may make a

resume British nationality and the

'declaration of her wish to

Secretary of State

H

German

grant her a certificate of naturalization.

— British nationality duly acquired under the

law in force prior to January 1, 1915, is not affected
by the changes in the law as to the acquisition of such
nationality introduced by the British Nationality and
Status of Aliens Act, 1914.

Comment.

»

While the Act of 1914 established a fresh code regulating the
modes of acquiring British nationality, express provision was made

by

unaltered the status already acquired

sect. 1, sub-s. 3, to leave

by any person before the commencement of the Act,
1,

1915.

The

i.e.,

earlier rules are given at length in

edition of this Digest, and

it is

January

the second

only necessary to call attention

to the following points of special

importance.

Prior to January

1, 1915, British nationality might be inby a child from a paternal grandfather, born within the
British dominions, provided that the child's father, though born
<out of the British dominions, was a natural-born British subject

herited

at the time of such child's birth (2).

(2)

The extension

See Conflict (2nd ed.), pp. 168—171.
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nationality to a child by inheritance from a grandfather has
•disappeared: see Rules

2'1

and 25

now

(2).

Prior to January 1, 1915, where a father or a mother, being
a widow, had obtained a certificate of naturalization, any child
of such father or mother, whether born before or after the naturalization of his parent, was not, if born outside the British
dominions, necessarily a British subject, but might obtain British
nationality by residence with his parent during infancy in the
United Kingdom or with his father while in the service of the
'Crown out of the United Kingdom («). Under the new rules
children born before the naturalization of their parents are not

British subjects unless their
-certificate

of

names

are included in the parent's

naturalization (6), while children born after are

eo facto natural-born British subjects (c).

(E)

Rule

STATUS OF ALIENS.

— Real

and personal property of every
description may be taken, acquired, held and disposed of
by an alien in the same manner in all respects as by a
and a title to real and
natural-born British subject
51 {d).

;

personal property of every description

through, from, or in succession

manner
-to

in

all

to,

be derived

an alien in the same

respects as through, from, or in succession

a natural-born British subject:

Hule

may

Provided that

this

shall not operate so as to
( 1 )

confer any right on an alien to hold real property

United Kingdom or
(2) qualify an alien for any office or for any munisituate out of the

cipal,

;

parliamentary, or other franchise

(3) qualify an alien to be the
ship (e) ; or
(4) entitle
(ffi)

owner

v.

or

of a British

an alien to any right or privilege

IbU., pp. 182—184. See also Jaffe
Rule 36 (1), p. 195, ante.

;

as a

Keel, [1916] 2 K. B. (0. A.) 476.

(6) See
(c) See

Rule

24, p. 176, ante.

and Status of Aliens Act, 1914, s. 17.
As to ownership of ships by companies under alien control, compare The
Tommi, [1914] P. 251, 263, 264; The Polzeath, [1916] P. (C. A.) 246. See
:the Merchant Shipping Act, 1894 (57 & 58 Vict. u. 60), a. 1 (d).
(d) British Nationality
(e)
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British subject except such rights

leges in respect of property as

expressly
(5) affect

any

him

giA'^en to

and priviare hereby

or

;

estate or interest in real or personal

property to which any person has or may
become entitled, either mediately or immediately, in possession or expectancy, in pur-

suance of any disposition made before May
12, 1870, or in pursuance of any devolution

by law on the death

of

any person dying

before that day.
Comineut.
It is uncertain

the proviso,

Thus

is it

how

is affected

far the first clause of the Rule, preceding
in its generality

the case that the Rule

by clause 4 of the

is sufficiently

wide in

its

proviso.

terms to

bring an alien within the operation of the Wills Act, 1861,

and
all

2, so as to

enable

him

to dispose

by

1

the forms which that enactment renders available to a British

subject?

It is probable that the

of the proviso

is

to leave the

Courts

A

may

hold (/) that the

effect

Wills Act applicable to British

subjects only, but the point is open to

much doubt.

further question arises as to the effect of the Rule beyond

the limits of the United
is

ss.

will of personal estate in

Kingdom.

The

fact that the provision

enacted in Part III., "General," of the British Nationality

and Status of Aliens Act, 1914, and the terms of clause 1 of
the proviso, indicate that the enactment is intended to apply
throughout the British dominions. If so, any legislation by the
legislature of a British possession restricting the rights granted
to aliens

by the enactment would be void

however, probable that, under

sect.

for repugnancy
It is,
26 (1) of the Act or otherwise,
.

it possible so to interpret the Act as to avoid
any interference with the freedom of colonial legislation (g).
The result of the war in Europe is seen in the restriction of the
freedom accorded between 1870 and 1914 to aliens to enjoy property and personal rights of the widest character in England. The
AUens Restriction (Amendment) Act, 1919 (h), not only con-

the Courts will find

(/) See Bloxam- v. Favre (1884), 9 P. D. (C. A.) 130; In Goods of Von
Buseck (1881), 6 P. D. 211; decided on the ^fatu^alization Act, 1870, s. 2.
(y) Cf. Keith, Imperial Unity and the Dominions, p. 253.
(A) 9 & 10 Geo. 5, 0. 92.
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former enemy

aliens,

forbids their admission without special permission for a

from the passing

Act (December 23,
any land or any
interest in land in the United Kingdom; any interest in a key
industry or any share or interest in a share in a company registered in the United Kingdom carrying on a key industry; and
any share, or interest in a share, in a company owning a British
ship registered in the United Kingdom. The Board of Trade is
authorized to decide what are key industries, and tenancies for a
period of three years

1919) and

of the

their acquisition for that period of

period not exceeding three years at a rack rent are permitted (i)
The term " former enemy alien " denotes any person who is a

German Empire or any component State,
Hungary, Turkey or Bulgaria, or who, having at

subject or citizen of the
or of Austria,

any time been such subject

changed his

or citizen, has not

ance as the result of the recognition of

new

allegi-

States or territorial

rearrangements, or been naturalized in any other foreign State
or in anj British possession in accordance with the laws thereof

and when actually resident therein, and does not retain according
to the law of his State of origin the nationality of that State. But
the restrictions mentioned above do not apply to a woman being a
foreign enemy alien, who at the time of her marriage was a British
subject (k).

Permanent restrictions are also imposed by the Act. No former
enemy alien shall be employed or shall act as master, officer or
member of the crew of a British ship registered in the United

Kingdom

(Z)

.

No

alien shall hold a pilotage certificate for

pilotage district in the United

Kingdom (m)

.

No

as master, chief officer or chief engineer of a British

ship registered in the United

Kingdom,

any

alien shall act

merchant

or as skipper or second

hand of a fishing boat so registered, except in the case of a ship or
boat engaged habitually in voyages between ports outside the
United Kingdom, an exception being made in favour of aliens Avho
served in such capacities during the war and rendered good and
faithful service. No alien may be employed in any capacity on
board a British ship registered in the United

Kingdom

until he

has produced satisfactory proof of his nationality, and he must
(0 9 & 10 Geo.
Ik) Ibid.,

a.

5, c. 92, S3.

9—11.

15.

(0 Ibid., a. 12.
(m) Ibid., a. 4, with a small exception

for

French ships entering Newhaven

or Grrimsby.

14

D.
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not bo employed at a rate of pay below that current on British
ships for his rating (w)

No
office

alien
01-

may

be appointed after December 23, 1919, to any

place in the Civil Service (o), and, although eligible for

may not sit if challenged by any party (p).
may assume, or continue to use, after December

jury service, he

No

alien

1919, any

name

other than

known on August

4,

that

23,

by which he was ordinarily

1914, except with the express permission

The

of the Secretary of State.

rule applies to

any

who
name

alien

by himself or as a partner carries on any business in a

was known on August 4, 1914. But
it does not prevent the use of a nam© by royal licence, or of her
husband's name by a wife, or of a name assumed before December 23, 1919, by an alien who was granted exemption under
the terms of the Defence of the Eealm Regulations or the Aliens
Hestrietion Order in force on January 1, 1919 (q).
The Companiee (Foreign Interests) Act, 1917, imposes certain restrictions upon companies with the intention of preventing
aliens obtaining control of them in cases where such control might
be dangerous (r). Where any provision in the articles of association of a registered or incorporated company restricts the power of
aliens to control the company {e.g., by limiting the amount of
capital which aliens may hold, or their voting power or right to
act as directors), then no alteration of such a provision can be
made without the consent of the Board of Trade, and the Board's
decision as to whether any alteration requires their assent shall be
other than that by which

it

No company subject to such restrictions may be volunwound up without the consent of the Board, and the
Court which has jurisdiction to make a winding-up order has
absolute discretion to refuse to make such an order, but the Board

final.

tarily

and the Court must be guided by the consideration whether the
winding up is bond fide for the discontinuance of the business
or M'ith a view to the continuance of the undertaking free from
any restriction as to alien control. In consenting to a winding
up the Board or the Court may impose such conditions for giving
effect to the Act as it thinks fit (s)
(») 9

&

10 Geo. 5,

(o) Ibid.,

B.

6.

(?))

Ibid.,

B.

8.

(g-)

Ibid.,

a.

7.

(r) 7

&

c. 92, s. 5.

8 Geo;. 5, o. 18,

s. 1.

(«) Ibid., s. 2.
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In addition to legislation during the war for the control and
enemy businesses, the Trading with the Enemy

liquidation of

Amendment

&

Act, 1918 (8

9 Geo.

5, c. 31), s. 2,

which

to be

is

war
and thereafter until Parliament otherwise determine, prohibits
a firm or individual whose business is carried on wholly or mainly

in force for a period of five years after the termination of the

for the benefit of, or under the control of

enemy

subjects, or

an

enemy-controlled corporation, from carrying on banking business
in the United

enemy

Kingdom.

For

the purpose of this enactment an

war with
body corporate constituted according to its
laws {t), while an enemy-controlled corporation (u) is one in which
subjects of a State at war with the United Kingdom on August 8,
is

a person possessing the nationality of a State at

His Majesty,

or a

1918, constitute the majority of the directing body, or hold the

majority of the shares or voting power themselves or by nominees,
or control the corporation

by any means whatever,

or one of

which

an enemy-controlled corporation, or of which the
majority of the executive are appointed by an enemy-controlled
the executive

is

corporation.

(«)
«.

See Trading with the

Enemy Amendmemt

Act, 1916 (5

&6

Geo.

5, u.

106),

15.
(ji)

8

&

9 Geo. 5, o. 31,

s.

13.

I'or other disabilities

on former enemy

aliens,

see the Non-Ferrous Metal Industry Act, 1918 (7 & 8 Geo. 5, c. 67), and the
British Ships (Transfer Kestriotion) Acts, 1915 and 1916 (5 Geo. 5, u. 21, and

« &

7 Geo. 5, c. 42).

14 (3)
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(

)

BOOK

II.

Jurisdiction
The

subject of

Book

The Eules contained

II. is Jurisdiction (a).

in

Book

deal

II.

with two different

matters.

The

first

matter

foreign element

Under

this

is

(fe),

the jurisdiction, in cases which contain any

High Court

of the

head are

to

The

connected questions.

of Justice.

be considered two different though closely
first is,

what

law, the limits to the jurisdiction of the

are,

according to English

High Court in

cases

which

contain any foreign element, or, in other words, what are the cases

containing a foreign element which the
to

High Court

has, according

English law, a right to determine or adjudicate upon?

second question

is,

what

The

English Courts can decide

are, as far as

the matter, the extra-territorial effects of the exercise of jurisdiction

by the High Court?

The second matter
Under

this

is

the jurisdiction of Foreign Courts.

head again are

to be considered

The

closely connected questions.

first is,

two different though

what

are,

according to

English law, the proper limits to the jurisdiction of foreign
Courts; or, in other words, what are the cases which the Courts
of a foreign country have, according to English law, a right to

determine or adjudicate upon?
circumstances, and

England

how

The second question is, under what
High Court will give effect in

far, the

to the exercise of jurisdiction

by the Courts of

country in the form .either of judgments or otherwise;
words, what

is

the effect in

a foreign

or, in other

England of foreign judgments,

or of

foreign proceedings, such as sentences of divorce, or adjudications
of bankruptcy, which resemble judgments?

Hence Book

II. is divided into

(o) See Intro., pp. 2,

(6) See Intro., pp.
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(c) deals

the limits within which, in cases containing

the

High Court can

with the juris-

contained therein define

any foreign element,

exercise jurisdiction (d); they also define the

extra-territorial efiect,

depends on English law, of

so far as it

the exercise of jurisdiction by the High Court (e).
The word " jurisdiction " is throughout this Digest used as

nieaniag " the right or authority of a Court "; the word is not
therein used as meaning ." the area over which a Court has;
jurisdiction,"

i.e.,

This

judgments.

over which

it

has authority to enforce

matter deserves

attention,

since

the

its

term

" jurisdiction " is more often than not used in English text-books,
judgments, and statutes as meaning the " area of territory over
which a Court has jurisdiction " (/)
Jurisdiction of Foreign Courts.

—Pqjt

II. (g) deals with the

jurisdiction of Foreign Courts.

The Rules contained

therein define the cases in which (according

to the principles recognised

by English law) the Courts of a foreign

country have a right to exercise jurisdiction {h), i.e., are Courts of

competent jurisdiction (i).
The Rules contained in Part II.

also

England of the

by Foreign Courts

(o)

Chaps,

iv.

exercise of jurisdiction

define

the effect in
(k).

to xi.

(£) See chaps, i. to x.
(e) See chaps, x., zi.
(f)

This

is

the case, for instance, in Ord. XI.

r. 1.

This rule

is

in substance

embodied in the Exceptions to Rule 60, post, but in these Exceptions for the
word " jurisdiction" is substituted " England," e.g., for the words " land situato
within the jurisdiction " is substituted " land situate in England."
For a contrast between' the two meajiLngs of the word " jurisdiction,'' compare
In re Smith (1876), 1 P. D. 300, 301, judgment of Sir E. PhUlimore; The
Vivar (1876), 2 P. D. (O. A.) 29, 32; Cookney v. Anderson (1862), 31 Beav.
452, 462, judgment of RomiUy, M. E.; Tassell v. Hallen, [1892] 1 Q. B. 321,
323, judgment of Coleridge, O. J.
(gr)

Chaps,

(Ji)

See chaps,

(i)

See

a.s

to xviii.

xii.

xii.

to xvi.

to Courts of

competent jurisdiction, Intro., p. 40, note

(o),

and

pp. 41, 42, ante, and Rule 91, post. The Courts, be it noted, of countries other
than England, which form part of the British dominions are, for most purposes,
to be considered " foreign " Courts, and our judges, in fixing the limits of the

by a Victorian Court, will, in general,
if Victoria were a foreign country
As to meaning of " foreign," see p. 71, ante,

jurisdiction properly exerciseable, e.g.,

deal with the matter exactly as they would
in the ordinary sense of the term.

and

as to

(Jc)

meaning

of " British dominions," see p. 68, ante.

See chape. xvU. and xviii.
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Inquiries, however, as to the jurisdiction properly exercisable

by the Courts

of a foreign country

and

its

effect in

England

always, or nearly always, come before English judges in the

form

of inquiries as to the effect to be given in

England

to

a

foreign judgment, or to some proceeding such as an adjudication
in bankruptcy which partakes to a certain extent of the nature
of a judgment.
If we for the moment, therefore, give a wide
sense to the term " foreign judgment," it may be laid down with
substantial accuracy that Part II. treats of Foreign Judgments.
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)

Part

I.

(

JURISDICTION

—

THE HIGH COURT.

OP^

CHAPTEE

IV.

GENEEAL EULES AS TO JUEISDICTION.
(A)

WHEEE

JUEISDICTION DOES NOT EXIST.
In respect of Persons.

[i)

Rule

52.

— The

Court has (subject to the exceptions

hereinafter mentioned) no jurisdiction («) to entertain an
action (5) or other proceeding against
(1)

any foreign sovereign

(c)

;

To the persons enumerated in this Eulc might, from one point of view, be
Grown itself, since an action cannot be brought against the
Crown, nor can an action in rem be brought against any ship of the Eoyal Navy
or the Grown (The Broadmayne, [1916] P. (C. A.) 64; Young v. 8.S. Scotia,
[1903] A. C. 501). But the Crown is purposely omitted because proceedings
can in effect be under certain circumstances brought in the High Court against
the Crown in the form of a petition of right (see especially, Clode, Petition of
Bight, pp. 66, 67; Com. Dig., "Action,'' c. 1; and (among other oafies) Canterbury V. Attorney-General (1843), 1 Phillips, 306, 322; Thotnaa v. The Queen
(1874), L. B. 10 Q. B. 31; Muntomjee v. The Queen (1876), 1 Q. B. D. 487;
2 Q. B. D. (C. A.) 69; Whuisor § Annapolis Ra,il. Go. v. The Queen (1886),
11 App. Caa. 607; Tobim v. The Queen (1864), 16 C. B. (N. S.) 310; 33 L. J.
(a)

rightly added the

G. P. 199; and compare Hosier Bros. v. J>erby, [1918] 2 K. B. (C. A.) 671;
Bombay ^- Persia Steam Navigation Co. v. Maday, [1920] 3 K. B. 402, 406

and this work is not concerned with the technical rules
which merely govern the practice of the High Court.
The word " action " has in these Bules the meaning given it by the
408, per Rowlatt, J.),

(fi)

Judicature Aot, 1873 (36
r.

&

37 Vict.

66),

a.

100, taken together with Ord. I.

[1894]

1

Q. B. (C. A.) 149.

i;.

1.

(c) Mighell v. Sultam of Johore,

The Court

takes judicial cognizance not only of the status but also of the boundaries of a

foreign State, and if in doubt will apply for information to the Secretary of
State for Foreign Affairs, whose answer

is

conclusive.

Foster

v.

Globe Venture

Syndicate, [1900] 1 Ch. 811; Taylor v. Barclay (1828), 2 Sim. 213; 29 B. B.
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(2)

any ambassador

or other

Crown (e)

accredited to the
(3)

An

;

any person belonging to the suite
ambassador or diplomatic agent (/).

of

such

action or proceeding against the property of

of the persons enumerated in this Rule
of

and

sovereign

foreign

a

representing

diplomatic agent (d)

this

person

Rule, an

action

or

is,

any

for the purpose

proceeding against such

(g).

Comment.
(1)

Foreign sovereign.

—No

action or other proceeding can be

taken in the Courts of this country against a foreign sovereign (h),

nor can the property of a foreign sovereign be seized or arrested
82.

A

difficulty

may

arise as to

how

(i)

far a provisional government existing

during a period of revolution ought to be treated as a sovereign power. Semble,
that any Government is to be treated as sovereign which is unmistakably and

by the Crown. See The Gagara, [1919] P.
The Annette, ibid., 105. But the Court will not treat aa sovereign
any Government not unmistakably recognised as sovereign by the Crown. In
other words, the recognition must be known to the judges on the authority, e.g.,
fully recognised a& fully sovereign

(O. A.) 98;

of the Foreign Secretary of State.

James Sayor

(f

Aksionairnoye Obschestvo A. M. Luther

v.

[1921] 1 K. B. 456; (C. A.)
Court will normally only decide questions between

Co. (1920), 37 T. L. R. 282;

The High

37 T. L. R. 777.

the rights of private persons in respect to foreign ships where the sovereign to

whom

the ship

is

subject desires, or does not object

Statham v. Statham, [1912] P.
which confers immunity.
especially,

92, as to the

to,

the decision.

See

degree of sovereignty

Law (7th ed.), p. 186, and 7 Anne, u. 12.
Parkinson v. Potter (1885), 16 Q. B. D. 152; Taylor v. Best (1854), 14
O. B. 487; 23 L.. J. C. P. 89; Magdalena, #c. Co. v. Martin (1859), 2 B. & B.
94; Musurus Bey v. G-adbam, [1894] 1 Q. B. 533; [1894] 2 Q. B. (C. A.) 352.
(/) Parkinson v. Potter (1885), 16 Q. B. D. 152; Fisher v. Begrez (1832),
1 Or. & M. 117; Novella v. Toogood (1823), 1 B. & O. 554, 562; Macartney v.
Garbuti (1890), 24 Q. B. D. 368; Mmunts Bey v. Gadhan, [1894] 1 Q. B. 533;
(d) See Hall, International
(e)

[1894] 2 Q. B. (C. A.) 352.
(jr) The Parlement Beige (1880), 5 P. D. (C. A.) 197; The Porto Alextmdre.

[1920] P. (C. A.) 30.
(A) Mighell v. SulUn of Johore, [1894] 1 Q. B. (C. A.) 149; Musurus Bey
Compare Duke of Brimswich v. King of
V. Gadban, [1894] 1 Q. B. 533.
Hanover (1844), 6 Beav. 1; (1848), 2 H. L. C. 1; Wadsworth v. Queen of

Spain (1851), 17 Q. B. 171; 20 L. J. Q. B. 488; Munden v. Duke of Brunsmcts
(1847), 10 Q. B. 656; 16 L. J. Q. B. 300; The Ja3sy, [1906] P. 270; Statham
V. Statham, [1912] P. 92.
Whether the privilege
(j) The Pm-lement Beige (1880), 5 P. D. (C. A.) 197.
of a sovereign., not to be sued for aots done in his private capacity whilst a
sovereign, continues after he has ceased, e.g., by abdication, to be a sovereign?
Presumably not. Compare Mighell v. Swtitan of Johore, [1894] 1 Q. B. (0. A.)
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of a foreign sovereign extends not merely to

matters affecting such a sovereign in his personal capacity

but to

whatever nature.

all suits of

(if

any),

Moreover, the immunity

is

not affected by the fact that the foreign sovereign acts through aa
agent, even

if

that agent has in his hands funds belonging to the

sovereign against which execution could issue in the event of judg-

ment being given against the

tigent in respect of the transaction

Nor can

in which he has acted on behalf of the sovereign (k).
jurisdiction be exercised against a sovereign

writ upon an ambassador

by the

service of a

(I)

The immunity, moreover,

applies

to

property

the

sovereign to the fullest extent provided that the property
to

of
is

the

shown

belong to the sovereign {m), and not to be subject to any

assignment or trust in favour of other persons within the jurisdiction of the Court (n)
(2)

An

amhassador, dc.

—An

ambassador or other diplomatic

agent accredited to the Crown by a foreign State cannot, at any
rate without his sovereign's consent (o), be

made defendant

in an action either for breach' of contract or,
tort,

here

would -seem, for

nor can his property be seized (p).

149, 156,

533;

it

judgment of Wills, J., and Masui-us Bey v. Gadban, [1891]
v. Duhe of Brunsvnck (1847), 10' Q. B. 656; Suarez v.

Munden

Q. B.

1

Stearez,

[1917] 2 Cai. 131; [1918] 1 Ch. 176.
(A) See Morgan v. Lariviere (1875), L. R. 7

H. L. 423; Twycross v. Dreyfus
Compare Rule 57, p. 239, post.
(Z) Stewart v. Bank of Er^fUmct (1876), W. N. 263; compare Gladstone v.
Musurus Bey (1862), 1 H. & M. 495; Sloman v. Governor and Government of

(1877), 5 Ch. D. (C. A.) 605, 616—618.

New
its

Zealand (1876),

1

C. P. D. (C. A.) 563.

If the Court in the exercise of

England (Rule 57,
any property in which a foreign sovereign was

jurisdiction in i-espect of immovables or movables situate in

p. 239, post) were to deal with
interested, it

would be appropriate to give notice of the proceedings to that
Compare Lariviere v. Morgan (1872), L. R.

sovereign through the ambassador.

7 Oh. 550.
(m) In Vavasseur v. Krupp (1878), 9 Ch. D. (C. A.) 351, it was held that
the Mikado of Japan was entitled to remove from England shells manufactured
in Grermany which were in England pending their removal to Japan, and which
were allied to have been manufactured by a proceas which, if used in England,
would have violated the plaintiff's patent rights.
Compare Aksionairnoye
Obschestvo A. M. Luther v. James Sagor ^ Go. (1921), 37 T. L. R. (C. A.)
777, 782, 783, per Sorutton, L. J.
(«)*Oompare Morgan v. Lariviere (1875), L. R. 7 H. L. 423, 430, per Lord
Oairns. In Marshall v. Grinbaum (1921), 37 T. L. R. 913, it was held that
holders of Russian credit notes had no charge on the Russian gold reserve which
«ould be eirforced against part of that reserve in the custody of the Bank of
England.
(o)

Ip)

Oompare Exception 1, p.
Compare Taylor v. Best

220, post.

(1854), 14 0. B. 487, 521, 522,
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The Court, however, has

jurisdiction over an ambassador or-

diplomatic agent of a foreign sovereign who
the Crown, but

is

Members

England

in

not accredited

is

t<v

(q).

—The

privilege of the ambassador
or diplomatic agent extends to " all persons associated in the per" formanoe of the duties of an embassy or legation.
.
And if
" it be once asoertaijied that the person was treated at the embassy
(3)

of suite, dc.

.

" or legation
"

as

a

member

.

and employed from

of the same,

time to time in the work of the legation, the Court will not

" curiously

measure the quantum of the services either required

"from

rendered by him.

fide"

or

But

the

service

must be bona

(r).

Thus a charge

d'affaires (s), a secretary (t), or a chorister bond
employed in the chapel of an embassy (m), is privileged. Butthe privilege is that of the ambassador or diplomatic agent (x)

fide

Illustrations.
1.

Jl

X

a foreign sovereign.

is

incurs debts.

The Court has no

while on a
jurisdiction

visit to

to

England

entertain

an

action for recovery of the debts (y)
2.

X

is

a foreign sovereign.

under the name of
Jaxvis, C.

J.,

and 423

Martm

(18S9), 2 E.

Taylor

v.

Beat.

Y

He

—

425, judgmenfc of

& E.

is

living in

England

incognito-

Whilst in England, and passing

94, 113, 114,

Maule,

J.,

as a

with Magdalena Co.

v..

judgmenfc of Court commenting upon

See In re Republio of Bolivia Exploration Syndioate,

Ltd.,.

[1914] 1 Ch. 139, in which case the privilege of a diplomatio agent is extended
to the utmost degree. How far it can be waived is discussed in Suarez v. Suarez,
[1918] 1 Ch. (C. A.) 176. The privilege does not extend to exempt from legacyduty bequests by a diplomatic agent who dies domiciled in England. AttorneyGeneral V. Kent (1862), 31 L-. J. Ex. 391.
(j) But see an opposite opinion expressed, Nelson, p. 403, and compare Neiir
Chile Co. V. Blanco (1888), 4 T. L. R. 346.
This case only decides that asa matter of discretion the Court will not allow service of a writ out of England
on the representative of a foreign State accredited to a foreign State.
(r) Nelson, p. 400. See Parkinson v. Potier (1885), 16 Q. B. D. 152; Pmtier
V. Croza (1749'), 1 W. Bl. 48.
(s) Taylor v. Best (1854), 14 C. B. 487.
(<) HopTcins v. De Sobeclc (1789), 3 T. R. 79.
2 L. J. Ex. 13.
(«) Fisher v. Begrez (1832), 1 Or. & M. 117
(a) Compare Hall (7th ed.), pp. 185
195. The ambassador must, to-Becura
;

—

the privilege, notify to the British Government the

embassy.

Compare Mr. Chance's

list

Case, Journal of

of the personnel of the-

Comp. Leg.,

xviii.

(1918),;

279.

Duke of Brnnsiviok v. King of Hanover (1848), 2 H. L. O. 1; WadsQ«ee» of Spain (1851), 17 Q. B. 171; 20 L. J. Q. B. 488. CompareMtmden v. Biihe of Brunswick (1847), 10 Q. B. 656; 16 L. J. Q. B. 300.
(y) See

itm-th V.

Digitized

by Microsoft®

.

.

.

GENERAL RULES.

2H>-

subject, he makes a promise of marriage to A, an
Englishwoman, who has no knowledge that
is a foreign

British

X

X

sovereign.

action against

A

breaks his promise of marriage.

X, who pleads that he

is

brings an

The Court

a sovereign.

has no jurisdiction to entertain the action

(2)

An

unarmed packet-boat belonging to the King of Belgium,,
and in the hands of officers employed by him, carries the mails
from Belgium to England. The ship also carries merchandise.
She negligently runs down an English boat in Dover Harbour.
The Court has no jurisdiction to entertain an action against the
ship, or to give any redress whatever (a)
3

.

X

4.

State.

is

the ambassador accredited to the

X

is

The Court has no jurisdiction
amount of the call (b).

shares.

the

X

5.

He

a British subject.

is

Crown by

indebted to an English company for a

is

to entertain

a foreign

due on
an action for
call

accredited to the

Crown

as

Secretary to the Chinese Embassy.

His household furniture in
London cannot be seized for the non-payment of parochial
rates (c).

by

He

JY is the attache of a foreign embassy.

6.

An

a dwelling-house in London.
the lessor for the

action

non-payment

is

is

the lessee of

brought against him

of rent.

The Court has no

jurisdiction (d)

A

7

is

Republic.

an action
(z)

(a)

is

ambassador from the King of Italy to the French
He visits England and incurs debts here, for which
brought.

Semble, the Court has jurisdiction

(e).

Mighell v. The Sultan of Johore, [1894] 1 Q. B. (C. A.) 149.
The Parlem&nt Beige (188a), 5 P. D. (C. A.) 197. See The Constitution

(1879), 4 P.

Young

D. 39;

v.

Scotia, [1903] A. C. 501; The Porto
These cases overrule The Charhieh (1873),

S.8.

Alexandre, [1920] P. (0. A.) 30.
L. R. 4 A. & B. 59, 120.

v. Martin (1859), 2 E. & B. 94; 28 L. J. Q. B. 310;
Best (1854), 14 C. B. 487; 23 U. J. C. P. 89.
(c) Macartney v. Garbutt (1890), 24 Q. B. D. 368.
Contrast In re Cloete

(6)

Magdalena Go.

TmjUr

V.

where a British subject's appointment as a member
had not been recognised by the British Government, and had been

(1891), 65 L. T. (C. A.) 102,

of legation

obtained merely to defeat his creditors.
{d) See

ParHnson

v.

Potter (1885), 16 Q. B. D. 152, which, though

it

only

pay rates in respect of the house which
he occupies, lays down his exemption from the civil jurisdiction of the Courts in
the widest terms. Compare Muaurus Bey v. Gadban, [1894] 1 Q. B. 533.
(e) When in this Digest, or in any Illustration, it is stated that the Court
"has jurisdiction" or "has no jurisdiction," what is meant is that the Court
decides that the attache is not liable to

has jurisdiction or has no jurisdiction (as the case
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Exception

1.

—The

Court has jurisdiction to entertain

an action against a foreign sovereign or (semble)
an ambassador, diplomatic agent, or other person
coming within the terms of Rule 52 (2) and
(3),

such

if

foreign

sovereign,

ambassador,

or

other person, having appeared before the Court
voluntarily,

waives his privilege and submits to

the jurisdiction of the Court (/).

Comment.

A

foreign

sovereign

can submit to the jurisdiction of the

Couit.

"Suppose," asks Maule, J., "a foreign sovereign in this
"country were desirous to have some question decided by the
" Courts of this Kingdom, could he not do so? "
'This ques{g).
tion must clearly be answered in the affirmative.
This submission must be an unmistakable election to submit
to the Court's jurisdiction, and must take place at the time when
the Court is about, or is being asked, to exercise jurisdiction

him (h)
The principles

over

applicable

to

submission by

a sovereign to

the jurisdiction of the Court probably apply to the like submission

by an ambassador

matter

(e.y., to

(i),

or other diplomatic agent accredited

entertain an action) to which the particular Rule, Exoeption or

Illustration refers.
(/) See Miffhell v. Sultan of Johore, [1894] .1 Q. B. (O. A.) 149, 157, 160,
judgments of Esher, M. R., and of Lopes, L. J.; Parkinson v. Potter (1885),
16 Q. B. D. 152. But conf Musurus Bey v. Gadban, [1894] 1 Q. B. 533, judgment ot Wright, J. This, of course, ia an application of Rule 56, p. 235, post,
but is more conveniently treated of with special reference to Rule 52, p. 215,
ante.' See on the whole topio, Suarez v. Siuirez, [1917] 2 Ch. 131; [1918] 1 Ch.
(C. A.) 176. This case seems to decide that the result of an action against an
ambassador, e.g., seizure of his goods, cannot without his assent be enforced
as long as he continues to hold that position.
(jr) Taylor v. Best (1854), 23 X,. J. C. P. 89, 93, per Maule, J.
<A) Miffhell v. Sultan of Johore, [1894] 1 Q. B. (O. A.) 149, 159, judgment
of Esher, M. R. Compare HaU (7th ed.), pp. 179, 180, n. 1.
(i) It may, however, be argued that an action can under no circumstances be
maintained in England against an ambassador, &c. for the Diplomatic Privileges Aot, 1708 (7 Anne, o. 12), " prohibits and makes null and void the issue
" of any writ or process against an ambassador, and not merely writs or processes
" in the nature of writs of execution." Musurus Bey i. Qadhan, [1894] 1 Q. B.
533, 542, 'per curiam., compared with Magdalena Steam Go. v. Martin (1859),
2 E. & E. 94; 28 L. J. Q. B. 310. The suggested argument is inconsistent
.

;
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Crown, but the submission requires the assent of the sovereign (k), to \^dlom the privilege really appertains.

to the

Question.

—Has

the Court jurisdiction to entertain a counterclaim against a foreign sovereign or an ambassador ?
The answer to our inquiry is this:
sovereign or ambassador

A

•who brings an action in the

High Court undoubtedly submits

himself to

its jurisdiction in regard to that action (I), but no
This principle decides the extent to which the Court

further.

has jurisdiction

to

ambassador who

is plaintiff

is really

entertain a counter-claim
in an action.

a defence to the action,

i.e., is

against, e.g., an

If the counter-claim
a set-ofi, or something

in the nature of a set-off, the Court has a right to entertain

it.

If the counter-claim

na

really a cross-action, the Court has

is

jurisdiction to entertain

it.

Illustrations.
1.

X

a

is

foreign

sovereign.

England under the name

Whilst living incognito

of Y, he incurs debts to A,

in

who brings

an action against X under
X accepts service of the writ,

his proper name and description.
and defends the action on its merits.
In the course of the evidence it is shown that
is a foreign
sovereign. The Court has jurisdiction (to).

X

Sest (1854), 14 C. B. 487. (Compare, eapeoially, Ibid., 522, 523,.
But it is strengthened by the language of the Court
in Musuru.1 Bey v. Gacbhan, [1894] 2 Q. B. (C. A.) 352, 357, judgment of A. L.
Smith, L. J., and 360 362, judgment of Davey, L. J. See also In re Republio

with Tat/lor

v.

judgment of

Jervis, C. J.)

—

of Bolivia Exploration Syndicate, [1914] 1 Oh. 139; Suaree v. Suarez, [19171
2 Ch. 131, 138, per Eve, J. But Taylor \. Best is approved in Suarez v. Simrcz,

[1918] 1 Oh. (0. A.) 176, 191—194, per Swinfen Eady, L.. J.; 195—198, per
Warrington, L. J.
The Statute of Iiimitations does not run against a diplomatic agent who contracts a debt in England during his tenure of office, nor (semhle) for a i-easonabletime after the end of such tenure. Musuru» Bey v. G-adban, [1884] 1 Q. B.
533; [1894] 2 Q. B. (0. A.) 352.
(Jc) In re Republic of Bolivia Exploration SynMcate, [1914] 1 Oh. 139, 144
157; Stmrez v. Suarez, [1918] 1 Ch. (C. A.) 176, where consent was proved.
(Z) South African Republic v. La Co^npaffnie Franoo- Beige du Ohemin de Fer
du Nord, [1898] 1 Oh. 190, and [1897] 2 Oh. (0. A.) 487. Compare YorJeshire
Tannery v. Eglinton Chemical Co. (1884), 54 L. J. Ch. 81, 83, judgment of
Pearson, J. The same principle applies in any case where a person not otherwise

subject to the jurisdiction of the Court brings an action.

See Rule 56, p. 235,

post.

(m) Oompare Mighell v. Sultan of Johore, [1894] 1 Q. B. (O. A.) 149, 159,
judgment of Esher, M. R. See, however, Imperial .lapanese Government v.
P. Si 0. Co., [1895] A. 0. 644, which, however, turaed on the limited jurisdiction
of the Consular Court, and not on the issue of sovereignty.
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an ambassador accredited by the King of Italy to

A

Crown.

"

.

.

brings an action against

X

th.6

for an alleged debt of

accepts service, does not raise the defence that the Court

has no jurisdiction, and defends the case on the merits.

Semble,

the Court has jurisdiction (n).
3.

A. is the minister of the

Crown.

A

The Court (semble) has

X

lOOL due

in his counter-claim, claims

A.

French Republic accredited

brings an action against

to 'the

for a debt of 1001.
to

him

as a debt

X,
from

jurisdiction to entertain the counter-

claim.
'4.

The circumstances

are the

except that X'a counter-claim
in respect of a libel

by

A

is

same

No.

3,

a claim for damages against

A

upon X.

as in Illustration

The Court has no

jurisdiction

to entertain the counter-claim (o)

Exception 2.

—The Court has

jurisdiction to entertain an

action against a person belonging to the suite of an

ambassador or diplomatic agent,
engages in trade.

if

such

person

Comment.
Under
:S.

5, it is

the Diplomatic Privileges Act, 1708 (7 Anne, c. 12),
provided that " no merchant or other trader whatsoever,

" within the description of

any of the

statutes against bankrupts,

"who

hath or shall put himself into the service of any such
" ambassador or public minister, shall have or take any benefit by
"this Act;" and apparently the result is that the privilege of
exemption from being sued, which is possessed by the servant of

an ambassador,
(») See note

is

(i), p.

lost

by the circumstance of trading (p)

220, ante.

La Compagnie Franco-Beige du Chemin de
Fer du Nord, [1898] 1 Oh. 190, and [1897] 2 Ch. (0. A.) 487; Strousberg v.
Republic of Costa Rica (1880), 29 W. B. 125.
Ghikis v. Musurus (1909), 25
T. 1.. E. 225, Parker, J. Wife of ambassador to this coimtry who resides with
her husband at embassy ia not "ordinarily resident within the jurisdiotion
within the meaning of Ord. XI. r. 1 (o), p. 258, post.
(o) See South Afriomi Republic v.

Compare Hall (7th ed.), pp. 188, 189. This section was not apparently
In re Cloete (1891), 65 L. T. (C. A.) 102. Compare Novella v. Toogood
<1823), 1 B. & 0. 554.
(p)

cited
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(ii)

Rule

53.

— Subject

to the exception hereinafter

men-

Court has no jurisdiction to entertain an

the

"tioned,
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action for
(1) the determination of the title to, or the right to

the possession
of

of,

any immovable

situate out

England (foreign land) [q), or

(2) the recovery of damages for trespass to such

immovable

{r).

Comment.
This Rule

is

now

well established, and, whatever be its historical

—a matter stiU open to discussion,—

is on the whole in conformity with that " principle of effectiveness " which, as already

origin,

explained

render

forbids a Court to give judgments which

(s),

effective, or

which

it

it

cannot

can render effective only by interfering

with the authority of a foreign sovereign or the jurisdiction of a
foreign Court.

As

to clause 1.

even though

it

—The principle of effectiveness amply

may

not historically account

English judges to adjudicate upon the

title to,

justifies,

for, the refusal of

or the right to the

possession of, foreign land.

As

to clause 2.

not, it

may

—Respect for the principle of effectiveness does

be said, require or justify the refusal on the part of

English judges to entertain actions for such injuries to foreign
This remark,
(t).

land as admit of compensation in damages

Fabrigas (1774), Cowp. 161; In re HaiAthorne (1883), 23
Companhia de Mopamhigue v. British S. Africa Co., [1892]
2 Q. B. (C. A.) 358 (eepeoially p. 413, judgment of Fry, L. J.); Boyse v.
Colclough (1854), 1 K. & J. 124; Pike v. Hoare (1763), 2 Eden, 182.
See, on the whole subject of actions in respect of foreign land. Story, as. 554,
555; Foote (4th ed.), pp. 178—193; Perm v. Baltimore (1750), 1 Ves. 444;
2 Wh. & Tu. (2nd ed.) 767; Mostyny. Fabngas (1774), 1 Sm. L. Oas. (9th ed.)
(?)

Ch.

Mostyn

D.

v.

743;

628.

Afrioa Co. v. Companhia de MoQambique, [1893] A. C. 602;
Matthews (1792), 4 T. R. 503; 2 R. B. 448; Deschamps v. Miller,
[1908] 1 Oh. 856, 863, judgment of Parker, J.
(s) See Intro., General Principle No. III., p. 40, ante.
D. 107, a case where damages were
(f) In The M. Moxhwm (1876), 1 P.
claimed in respeot of a. collision between a British ship and a pier in Spain,
juriBdiotion was exercised on the basis of an agreement that the dispute should
be tried in England: p. 109, per James, L.. J. But this case cannot now be
-regarded as an authority.
(r) British S.

SouUon

V.

.
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It is impossible to keep
is more plausible than sound.
an action for trespass to land free from questions as to the title to
the land; and injustice (m) would often ensue were our Courts to
give damages for trespass to land in cases in which they could not

however,

deal with the right to the ownership or the possession of the land.

The

refusal, therefore, to entertain

to foreign land

is,

whatever

any action whatever with regard

its origin,

a legitimate application or

extension of the principle of effectiveness.

This Rule does not prevent the Court from entertaining an
action for a breach of contract, whether express or implied, with

regard to foreign land, and hence the Court
entertain actions which look at

damage done

first

may

sometimes

sight very like proceedings for

to foreign land, or to a foreign

immovable.

Thus

if

a British subject domiciled in England, becomes tenant of a

.X,

house in France,

it

may

well be an express or implied term of the

X and

X

shall make good
A, his landlord, that
house through the negligence of X.
The house is burnt down through X's negligence. The Court hasfor the damage
jurisdiction to entertain an action by A against

contract between

any damage caused

to the

X

done

the house through X's negligence,

to

i.e.,

for breach of

contract.

Illustrations.
1

A

brings an action to obtain possession of lands in Canada.

The Court has no
2.

A.

The

X

title to

jurisdiction

(a;).

a house at Dresden

is

in dispute between

X and

and
balance.
mortgage
for
the
and
are
takes a
A
both in England.
to make him account for the
A brings an action against
purchase-money. The Court has no jurisdiction (z/')
sells

the house, receives part of the purchase-money,

X

X

3

Yd

Action by A, a foreigner, against X, a foreigner, and against
company formed for working a Russian mine,

Co., am English

to restrain the

English company from paying to

X

part of the

C

Compare British S. Africa Co. v. Companhia de'MoQambique, [1893] A.
judgment of Hea-sohell, O.
(a;) Doulson v. Matthews (1792), 4 T. E. 503; 2 E. R. 448; Roberdeau v.
Rouse (1738), 1 Atk. 543. Compare General Principle No. II. (C), p. 34, ante.
We have here an illustration of the maxim that it is not the duty, as it is not
within the poweir, of an English Court to enforce obedience to the law of a
foreign country in such foreign country. " Morocco Bound" Syndicate, Ltd. \.
(«)

602, 625,

Harris, [1895] 1 Ch. 534.
(«/)

In re Hawthorne (1883), 23 Ch. D. 743.

12 Vea. 321.
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mine which A claims by way of commission. The
Court has no jurisdiction (0).
4. Action hj
Co.,a, Portuguese company, against
Go.,
an English company, for trespass to A d Co.'s land in South
profits of the

Ad

The Court has no

Africa.

5

A

.

Xd

jurisdiction (a)

a bill for discovery to obtain inspection of documents

files

in X's possession in

England in aid

taken

of

for

recovery

land

in

of proceedings about to be

India.

The Court has no

jurisdiction (6).

Excepti'in (c).

tain
(z)

— Whei-e the Court has

an

action

against

jurisdiction to enter-

person

a

under

either

v. Galitzin (1874), L. R. 18 Eq. 340.
foreigner resident abroad cannot bring another foreigner into this Court

Matthaei

"A

"respecting property with which this Court has nothing to do. This Court is
" not to be made a vehicle for settling disputes arising between parties resident

"abroad." Ibid., pp. 348, 349, per Malins, V.-C. Semble, the real reason is
the fact of the property being- abroad. A, an alien, may certainly sue X, an

England for breach

Compare Blake

Blake (1870), 18
Whitaker v.
Forbes (1875), 1 C. P. D. (C. A.) 51; Ex parte Pasml (1876), 1 Oh. D. (C. A.)
But contrast Bitenos Ayres Co. v. Northm-n Rail. Go. (1877), 2
509, 512.
Q. B. D. 210.
(n) British South Africa Co. v. Companhia de Mopambique, [1893] A. C. 602.
(6) Reiner v. Marquis of Salisbury (1876), 2 Oh. D. 378.
" You cannot, in my opinion, maintain a suit in this country for the recovery
" of land in the colonies or a foreign country. If, then, this bill is for discovery
" in aid of a suit which cannot be maintained In thi? Court, that is, if the
alien, in

W. R.

of contract.

944; Ooohney v. And-erson (1862), 31 Beav. 452.

v.

See, also,

show a title to sue, he shows no title to discovery." Ibid.,
judgment of Malins, V.-C. See also Norton v. Florence Land, Sfc. Co.
(1877), 7 Ch. D. 332; Moor v. Anglo-Italian Bank (1879), 10 Ch. D. 681;
Re Holmes (1861), 2 J. & H. 627.
(<j) See, as to this anomalous exercise of jurisdiction, Westlake (5th ed.),
pp. 230 234, sa. 172 174; Foote, chap, vi., pp. 178—187; and for its appUoation to an administration action, see Fwing v. Orr-Fwing (1883), 9 App. Cas.
34; Ewvng v. Orr-Ewimg (1885), 10 App. Cas. 453.
" In cases of trusts, specific performance of contracts, or redemption of mort" gages, or in the case of land obtained by the defendant by fraud, or other such
" unconscionable conduct as I have referred to, the Court may very well assume
" jurisdiction. But where there is no contract, no fiduciary relationship', and
" no fraud or other unconscionable conduct giving rise to a personal obligation
" between the parties, and the whole question is whether or not according to
" the law of the locus the claim of title set up by one party, whether a legal
"plaintiif does not

p. 385,

—

—

" or an equitable claim in the sense of those words as used in English law,
to the claim of another party; 1 do not think the Oourt
" ought to entertain jurisdiction to decide the matter " [in regard to land not

"would be preferred

in England].

Desohamps

v.

Miller,

[1908]

1

Oh. 863,

Parker, J.
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Rule 59 (d), or under any of the Exceptions to
Rule 60(e), the Court has jurisdiction to entertain
an action against such person respecting an
immovable situate out of England (foreign land),
on the ground of either

between the parties to the
an equity between such parties (/)
with reference to such immovable.
(a) a contract

action, or

(b)

Comment.
principle on which this exception, originally derived from

The

the practice of the Court of Chancery, rests,

is

that though the

Court has no jurisdiction to determine rights over foreign land,
yet,

wheve the Court has jurisdiction over a person from his prenow from the Court having jurisdiction to

sence in England, or
serve

land

him with a writ

or notice thereof

though he

the Court has jurisdiction to, and

(gf),

A\ill

is

out of

Eng^

compel him

to

(d) See p. 241, post.
(e) See p. 250, post.
(f) See In re Smith, Lawrenoe v. Kitson, [1916] 2 Ch. 206; 32 T. L. E. 546,
where an order was made for the execution of a legal mortgage over land in
Dominica by the legal personal repreBenbative of a person who had given an
equitable mortgage, invalid by the looal law, over the land. As to what may
constitute an equity, compare illustrations, pp. 228 ^230, post; and contrast
Hichs v. Powell (1869), L. B. 4 Oh. 741, and Harnson v. Harrison (1873),
L. R. 8 Ch. 342. As to equitable interests in foreign land, and how far trusts
can be engrafted on foreign land, see Lewin on Trusts (12th ed.), chap, iv.,

—

—

paras. 4

6,

pp. 49

—52.

Jenney v. Mackintosh (1886), 33 Ch. D. 595; [1889] W. N. 94; Duder
Amsterdamsch Trustees Eantoor, [1902] 2 Ch. 132.
" It is argued," says Byrne, J., in the last case, " that there is no precedent
(ff)

V.

" or authority for the exercise of the jurisdiction in jfersonam, unless against
" persons actually within this country, and that to allow service of notice of
" writ upon a foreigner resident abroad, and then to act in personam against
" him, would in efEeot be to enlarge or extend the jurisdiction of the Court in
" a manner not authorized by principle or authority
" In the present case the service is authorized by the terms of the rule 1 have
"referred to [Ord. XI. r. 1 (g)], and I consider that to allow service in
" accordance with that rule is not to extend jurisdiction, but to eaiable the old
" jurisdiction to be pxerciaed in a case where, at one time, it could not have
"been exercised by reason of defective rules of procedure.'' [1902] 2 Ch. 132,

Compare Bawtree

Great North-West Central Railway (1898), 14
r. 1 (g), Rule 60, Exception 8, p. 267, post.
The original jurisdiction of the Court of Chancery depended upon the defendant being in England, and thus within the jurisdiction of the Court in a way
142, 143.

v.

T. L. R. 448, and see as to Ord. XI.

which enabled the Court to compel him
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dispose of, or otherwise deal with, his interest in foreign land so as
to give effect to obligations

The

the land.

which he has incurred with regard

not easily brought under any one definite head.

them

to

obligations which the Court will thus enforce are

Westlake describes

immovables which arise from, or as
from, a person's own contract or tort {h). Foote states that " the
English Courts, acting in personam and not in rem, will make
decrees, upon the ground of a contract or other equity subsisting
between the parties, respecting property situated out of the
jurisdiction " (i), i.e,, out of England.
This anomalous jurisdiction, it has been judicially laid down,
'is grounded, like all other jurisdiction of the Court [of Chaneery], not upon any pretension to the exercise of judicial and
as obligations relating to

'

'

'

'

'

'

administrative rights abroad, but on the circumstance of the

'

person of the party on

whom this

order

'homo goods from abroad,

made being within the
command him to bring

is

If the Court can

'power of the Court.

or to assign chattel interests, or to

—

'convey real property locally situate abroad; if, for instance,
as in Penre v. hord Baltimore (fc), it can decree the performance
'

'

'

'

'

'

'

'

'

of an agreement touching the

boundary

of a province in

America, or, as in the case of Toller v. Carteret

{I),

North

can fore-

mortgage in the Isle of Sark, ... in precisely the like
manner it can restrain the party being within the limits of its
jurisdiction from doing anything abroad, whether the thing

close a

forbidden be a conveyance or other act in pais, or the instituting
or prosecution of an action in a foreign Court " (m).
" The Courts of Equity in England are, and always have been,

Courts of conscience, operating in personam and not in rem ; and

'in the exercise of this personal jurisdiction they have always

to foreign land.

As

to the legitimacy of the extension of the Court's jurisdiction

as regards foreign land to cases in which, under the present practice, the Court
can serve a person with a writ though he is not in England, some doubt may

be

See Foote (4th ed.), p. 182, note

felt.

sion seems strong.

Ord. XI.

some

r.

1

The

«.

60, Exception
under Ord. XI. i. 1

(Rule

(g).

otlier cases, e.g.,

But

the authority for such exten-

oases of its exercise arise mainly, if not entirely, under
8.)

They might (semble)

(c).

(Rule 60, Exception

arise in

3, p. 258,

post.)

(h) See Westlake,
34, 40,
(j)

s.

Compare Ewinr/

172.

v.

Orr-Ewing (1883),

9

App. Cas.

104, 108,

judgment

language of Selborne, O.

See Eoote (4th ed.), p. 179.

Qe) (1750), 1 Ves. Sen. 444.

(0 (1705), 2 Vern. 494.
(ot) Lord Portarlington
of Brougham, C.

v.

Sotdby (1834), 3 My.

& K.

15 (2)
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"been accustomed

to

compel the performance of contracts and

"trusts as to subjects which were not either locally or ratione

"domicilii within their jurisdiction" (w).

This indefinite jurisdiction
tially) confined to cases in

is

exceptional (o), and

which there

is either

is

(substan-

a contract between

the parties, or something of the nature of a trust (p).
The Court, further, will not make a decree which runs contrary

law of the country where the land affected is situate. " If,
'indeed, the law of the country where the land is situate should
'not permit, or not enable, the defendant to do what the Court
might otherwise think it right to decree, it would be useless and

to the

'

'

'

unjust to direct

impediment,

him

to

do the act; but when there

is

no such

the- Courts of this country, in the exercise of their

'

jurisdiction over contracts

'

ties

made

here, or in administering equi-

between parties residing here, act upon their own

rules,

and

by any consideration of what the effect of
'such contracts might be in the country where the lands are
situate, or of the manner in which the Court* of such countries
'

are not influenced

'

'might deal with such equities

" (g)

Illustrations.

X, who is in England, has executed articles of agreement
with A in England with reference to land in Canada. A brings
an action against X for specific performance. The Court has
1.

jurisdiction (r)
(«)

Swing

V.

Orr-Ewmg

App. Gas. 34, 40, per Selborne, C.
Eawthorne (1883), 23 Ch. D. 743; Matthaei v.
L. R. 18 Eq. 340; Nm-ton v. Florence Lami Co. (1877), 7

(o) See for example,

Galitzm (1874),

In

(1883), 9

re

Ch. D. 332.
(j)) Kildare

"As
v. Eustaoe (1686), 1 Vern. 419; and see illustrations, post.
"to lands lying in a foreign country, the Court will enforce natural equities,
" and compel the specific performance of oontraets, provided the parties be
" within the jurisdiction, and there be no insuperable obstacle to the execution
"of the decree." Lewin, Law of Trusts (12th od.), p. 49. Contrast Municipal
Covnoa of Sydney v. Bwll, [1909] 1 K. B. 7,
In certain cases jurisdiction ma,y be exereieed where movable and immovableproperty are involved in the same proceedings. In re Clinton, [1908] W. N.
Compare Grey v. Manitoba, ^o. Company, [1897] A. O. 254; Hope v.
20.
Carnegie (1866), L. R. 1 Oh. 320.
(?) Eic parte Pollard (1840), Mont. & Oh. 239, 250; 4 Deacon, 27; Westlaie
(5th ed.), s. 172. Conf. In re Pearce's Settlement, [1909] 1 Oh. 304. See also
British South Africa Co. v. J)e Beers Consolidated Mimes, [1910] 2 Ch. (0. A.)
502, 523, 624.
(r) See Penn v. Baltimore (1750), 1 Ves. Sen. 444; Tidloch v. Hartley (1841),
Y. & Coll. 114; Blaok Point Syndicate v. Eastern Concessions, .Ltd. (1898),
79 L. T. 658.
1
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X, a

is
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the owner of an estate in St. Christopher,

creditor of A's,

causes A's estate to be sold, and purchases

The Court has

A

3.

West

Indies.

by unfair use of process in local Courts,
JS[ is

it.

in England.

jurisdiction to decree reconveyance of estate (s)
is made in the Court directing an inquiry to
amount of the mortgage debt due on lands in ^

decree

ascertain the

West Indian Island

in proceedings for redemption, all parties

The Court has

being in this country.

jurisdiction

grant

to

injunction restraining mortgagee of estate from proceeding on a
bill of foreclosure in

the colonial Court

(t).

X

A, residing in England, brings an action against
and
Y, also residing in England, to enforce a lien on land in Prussia.
Semble, that, if A can show special circumstances arising out of
the dealings between the parties, the Court may have jurisdiction
4.

to entertain the action (m)

X

5.

The Court has

England.
against

X, tenants

A

7.

jurisdiction to

make

A

and

X are in

brings an action against X,

who

England

brings an action against X,

are the persons in

and

Y

in

Y

whom

reside in England,

and

Z

the legal estate

and

Z

A

and

is in England, to be
which charge has been

(2).

to enforce against

Y

and

outstanding.

X

real estate in Trinidad the trusts of a creditor's deed.

Z

is

{y).

Semble, the Court has jurisdiction

obtained by fraud.

A

X

A.

jurisdiction to take accounts between

of foreign land.

relieved of a charge on A'b land in Ireland,

8.

to

a foreclosure decree

X {x)

The Court has

6.

.

mortgages land in one of the colonies

is

X,

The Court

resides in Trinidad.

See
(«) GnmsUmm v. Johnston (1796), 3 Ves. 170; (1800), 5 Ves. 277.
Mercantile Investment, %c. Co. v. River Plate Co., [1892] 2 Oh. 303; CooA v.
Cood (1863), 33 I>. J. Ch. 273. But contrast White v. Kail (1806), 12 Ves.
321. See Jackson v. Petrie (1804), 10 Ves. 164.

Xf) Beckford v. KemUe (1822), 1 S. & St. 7. See Booth v. Leycester (1837),
Keen, 579; Bunbury v. Bunbury (1839), 1 Beav. 318.
(«) Norris v. Chambres (1861), 3 De G. F. & J. 583; 30 L. J. Oh. 285.
Conf. Harrison v. Barrison (1873), X>. E. 8 Ch. 342; Huntly v. Gashell, [1905]
2 Ch. (O. A.) 656, 665, per Vaughan Williams, L. J.
1

(a;)
s.

174.

Paget

v.

Bde

(1874), L. R. 18 Eq. 118.

See Beckford

v.

Kemble

(1822), 1 S.

&

Compare Westlake (5th

ed.),

St. 7.

(y) Soott V. Nesbitt (1808), 14 Ves. 438. Compare Carteret v. Petty (1676),
2 Swanst. 323 (n.), where the defendant was out of England.
(z) Arglasse v. Musohamp (1682), 1 Vern. 75. See KUdare v. Eustace (1686),
1 Vern. 419; Angm v. Angus (1737), West. 23; Clarke v. Ormomde (1821),

Jacob, 108.

Bunbury
Han-ism

Conf. Beckford

v.

K&mble

(1822), 1 S.

&

St.

7;

(1839), 1 Beav. 318; Tulloch v. Hartley (1841), 1 Y.
v.

Gurney (1821), 2 Jac. &
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has jurisdiction to entertain the action against
against

9

A

.

X

and Y, and

also

Z (a), i.e., he may be served ivith a writ in Trinidad (6).
brings an action against X, who, though out of England,

domiciled or ordinarily resident in England, to be relieved of a
charge on A'a land in Ireland, which charge has been obtained by

is

Semble, the Court has jurisdiction

fraud.

Rule 54 (rf).
tain an

—The Court has no

(c).

jurisdiction to enter-

action for the enforcement, either directly or

indirectly, of a penal or revenue (e) law of a foreign

country.

Comment.
"

The common law considers crimes as altogether local, and
" cognisable and punishable exclusively in the country where they
" are committed
The same doctrine has been frequently
.

.

.

"recognised in America.

.

.

" delivering the opinion of the

.

Chief Justice Marshall, in

Supreme Court,

said:

"of no country execute the penal laws of another'
"

The

"

'

The Courts
(/).

rute that the Courts of no country execute the penal laws

" of another applies not only to prosecutions and sentences for
" crimes and misdemeanours, but to all suits in favour of the
" State for the recovery of pecuniary penalties for any violation
" of statutes for the protection of its revenue, or other municipal

(ffi) Jenney v.
Mackintosh (1886), 33 Ch. D. 595; Buder v. Amsterdamsch
Trustees Kantoor, [1902] 2 Oh. 132.
(6) Under Ord. XI. x. 1 (g). See Exception 8 to Rule 60, p. 267, post.
(fi) See DuAer v. Amsterdamsch Trustees Kantoor, [1902] 2 C3i. 132; Baw-

North-West Central Railway (1898), 14 T. L. R. 448; Ord. XI.
and Exception 3 to Rule 60, p. 258, post.
(d) Story, ss. 620--622; Piggott (3rd ed)., p. 88; Folliott v. Ogden (1789),
1 H. Bl. 123; 2 R. R. 736; Hwntingtony. Attrill, [1893] A. O. 150; Wisconsin
V. Pelioam Co. (1888), 127 U. S. 265; Huntimgton v. AttrUl (1892), 146 U. S.
657; Lynch v. Provisional Govermnent of Paraguay (1871), L. R. 2 P. & D.
268, 272; Le Couturier v. Rey, [1910] A. C. 262; In re Fried Krupp Actiengesellsohaft, [1917] 2 Ch. 188; Raulin v. Fischer, [1911] 2 K. B. 93. Compare
Intro., p. 37, ante, and Rule 136, p. 500, post.
tree v. Great

r. 1

(c)

;

(e) Attorney -General for Ca/nada v. Schulze (1901), 9 Sc. L. T. 4; Municipal
Council of Sydney v. Bull, [1909] 1 K. B. 7. Compare Cotton v. R., [1914]
A. C. 176, 195 Indiam ^ General Investment Trust, Ltd. 'v. Borax Consolidated,
Ltd., [1920] 1 K. B. 539, 550; Emperor of Austria v. Day (1861), 3 De 6.
;

F.

&

SpUler

Turner, [1897] 1 Ch. 911.
The Antelope, 10 Wheat. 66, 123. And
compare Folliott v. Ogden (1789), 1 H. Bl. 123; 2 R. R. 736; Orjden v. Folliott
(1790), 3 T. R. 726; Rafael v. Verelst (1775), 2 W. Bl. 983.
(/)

J. 217, 241;

See

Sfaxry, S3.

v.

620, 621, citing
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judgments for such penalties. If this were not
"so, all that would be necessary to 'give ubiquitous effect to a
" penal law would be to put the claim for a penalty into the shape
all

"of a judgment" (g).
Hence the High Court cannot entertain
recoverj' -of a penalty

either

an action for the

due under the law of a foreign country, or

an action on a foreign judgment for such penalty {h)
Question.

— What

is

a penal law

?

The

application of Eule 54

when is a law to be considered a penal
same inquiry under another form, when

raises the difficult question,

law?

or,

what

is

really the

an action to be considered a penal action?
"
These inquiries are to be answered as follows: A " penal law
is strictly and properly a law which imposes punishment lor an
offence against the State; and a "penal action" is a proceeding
for the recovery, in favour of the State, of a penalty due under a
A law, on the other hand, is not a penal law
penal law(i).
merely because it imposes an extraordinary liability on a wrongdoer, in favour of the person wronged, which is not limited to the
damages suffered by him; and an action for enforcing such liability, by the recovery of the penalty due to the person wronged,
is

is

not a penal action: the essential characteristic, in short, of a

is that it should be an action on behalf of the governcommunity, and not an action for remedying a wrong
A proceeding, then, in order to come
done to an individual (fc)
within Rule 54, must be in the nature of a suit in favour of the
State whose law has been infringed.

penal action

ment

or the

.

Illustrations.

X incurs a penalty

1.

of

lOOL for the infringement of the law
The penalty is

of a foreign country prohibiting the sale of spirits.

recoverable in the Courts of the foreign country in an action for

debt brought by an

official

of the foreign government.

X

is

in

{g) Wisconsin v. Pelican Co. (1888), 127 U. S. 265, 290, per curiam, lie
is cited with approval not only by the Supreme Court in Huntington v.

passage

Attrill (1892), 146
V.

U.

S. 657, 671,

but also by the Privy OouneU in Huntington

AttrUl, [1893] A. C. 150, 157.
Qi)

As

to effedt of foreign

judgments, see chap,

xvii.,

post,

and especially

Exception (p. 452) to Rule 114, post.
(») Huntington v. Attrill (1892), 146 U. S. 657, 667, opinion of Supreme
Court; Huntington v. Attrill, [1893] A. O. 150, 156, 157, judgment of Privy
Council
(Je)

Ibid.
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The proper

England.

official

brings an action in the

The Court has no

for the recovery of the lOOZ.

The circumstances

2.

are the

same

High Court

jurisdiction

(l).

as in Illustration 1, except

is recoverable under the law of the foreign country
by an informer, and A, the informer, brings an action for the
recovery of the lOOL due from X.
The Court has no jurisdiction (m)

that the penalty

Under the law of an American State, X, the treasurer of an
company in the State, incurs a penalty, amounting in
English money to 1001., for not making certain returns in respect
of the business of the company
The penalty is, under the law of
the State, recoverable by a State official. Half the penalty, when
recovered, is to be paid by him into the State treasury, and half is
3.

insurance

.

to

X

in the

England.

in

is

A, the State official, obtains judgment
Court of the American State for the lOOZ. X
A brings an action on the judgment against X.

be retained for himself.

against

The Court has no

jurisdiction (m).

Under the law

4.

poration,

who

of

New

York, the director of a trading cor-

signs certain certificates with regard to the affairs of

the corporation knowing such certificates to be false, becomes liable

Under this law, X, a director of
company, becomes liable to A, a creditor for a debt
due from the company.
is in England.
brings an action
for the debt.
Semble, the Court is not, under Rule 54,
against
for the debts of the corporation.

New York

a

X

A

X

deprived of jurisdiction (o).

The circumstances

5.

that

A

are the

same

as in Illustration 4, except

New York for the
England on the judgunder Rule 54, deprived of

has recovered judgment in the Court of

penalty, and brings an action against

ment.

Semble, the Court

is not,

X in

jurisdiction (p).

Compare Huntington v. Attrill, [1893] A. O. 150.
(m) Semble, that thia ifi so, even though the penalty goes wholly to the
informer; for the object of the action is not to remedy a wrong done to the
plaintiff, hut to punish the defendant for violating the law of the foreign State.
Compare Eobmson v. Currey (1881), 7 Q. B. D. (C. A.) 465, and Saunders v.
(T)

Wiel, [1892] 2 Q. B. (C. A.) 321.

U.

See Wisconsin

v.

Pelican Co. (1888), 127

S. 265.

(n) See Wisconsin v. Pelican Co. (1888), 127

Huntington

U.

S. 265.

[1893] A. 0. 150. It is, of course, possible that
the jurisdiction of the Court may be excluded under some other Rule in this
(o)

v.

Attrill,

Digest.

(p) Huntington v. Attrill, [1893] A. O. 150. This case throws light on the
See also Itaulin v. Fischer, [1911] 2 K. B. 93.

nature of a "penal law."
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Under an Act

of the Parliament of

Municipality of Sydney

is

233

New

South Wales the

authorized to carry out improYements

in the city and to charge the cost to the owners of the property

X, an owner

affected.

scheme,

is

brings an action against

New

by the improvement
The council of the municipality
the sum due from him under the

of property affected

resident in England.

X

South Wales Act.

for

The Court has no

jurisdiction

(g-).

owns property in Canada. A suit
is brought against him there to recover taxes due to the Government in respect of his property, and judgment is given against
him for the amount of the taxes due and costs. Execution is
levied on the property, but the amount realized is insufficient to
meet the amount of the judgment and costs. An action is brought
against
in England to recover the amount of costs awarded by
The Court has no jurisdiction (r).
the Canadian judgment.
7.

X,

resident in England,

X

(B)

WHEEE

In Respect of Persons.

(^')

Rule

55(5).

JUEISDIOTION EXISTS.

—Subject

to

Rule 52, and to the exception

hereinafter mentioned, no class of persons

is,

as such,

excluded or exempt from the jurisdiction of the Court,
i.e.,

any person may be a party to an action or other

legal

proceeding in the Court.
Comment.

The High

Court, subject to the very slight limitations referred

open to persons of every description. No one is,
on account of his mere position or status, precluded from being
plaintiff in an action, or from taking legal proceedings in the
to in our Rule, is

Court.
status,

Nor, again,

any one, on account

is

exempt from the

Liability

action, or, speaking generally, to

(j) Mimioipal Council of
(r)

Sydmey

mere position or
to be made defendant in an
have legal proceedings taken

v. Bull,

Compare Attorney-General jor Canada

of his

[1909] 1 K. B. 7.
v.

Ot. of Sess., a case in which iiaporfced goods

Sohulze (1901), 9 So. L. T. 4,
oonflscated under the

had been

diatoms Act.
(s)

Oomparo Dicey,

L. B. 6 Q. B.

1, 28,

Parties to an Action, pp. 1
i; Phillips v. Syre (1870),
Compare,
judgni;ent of Court delivered hy Willes, J.

especially, Illustiations to

Bule

59, post.
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him in the High Court. In this matter, a British suband an alien (t), a natural person and a corporation (m), an
infant, a married woman, a peer, and (subject, of course, to the
effect of Rule 52) a foreign sovereign (x), stand in exactly the
same position. No foreigner is, as such, required even to give
against

ject

security for costs (y)

— The

Court has no jurisdiction during the
continuance of war to entertain an action brought
by an alien enemy, unless he is living here under

Exception.

the license or protection of the

The term "alien enemy"

Crown [s).
includes any British

an allied or neutral State
voluntarily residing during a war with Grreat
Britain in a hostile country (a).
subject or citizen

De

of

& Ad.

Duke de Fitzjames
L. J. Ch. 261.
(«) Magdalena Co. v. Martin (1859), 2 E. & E. 94; Curron Co. v. Maolaren
C. 416; Westman v. Aktiebolaget, #o. (1876), 1 Ex. D. 237.
(1855), 5 H.
(x) King of Spain v. HulUt (1883), 1 GL. & F. 333; United. States y. Wagner
(1867), L. B. 2 Ch. (O. A.) 582; Republic of Liberia v. Imperial Bank (1873),
L.. E. 16 Eq. 179; Re-publio of Costa Riea v. Erlanger (1876), 3 Ch. D. (0. A.)
62; French Government v. Owners of S.S. Tsurushima Maru (1921), 37 T. L. R.
(O. A.) 961; Emperor of Austria v. Day (1881), 30 L. J. Ch. 690; 3 De G.
P. & J. 217; Vnited States v. Prioleau (1865), 2 H. & M. 559; Republic of
Peru V. Dreyfus (1888), 38 Ch. D. 348. There is no rule that the monarch or
other titular head of a foreign State is the only person who can sue here in
respect of the public property or interest of that State; and serrible, that an
action on a contract made in a foreign country with a foreign government can
be brought on behalf of that government by any person with whom the contract
is made under the law of such foreign country.
Yzquierdo v. Clydebank
Engineering, Sic. Co., [1902] A. C. 524.
(y) The CJourt can, it is true, in its discretion comjiel a plaintiff (even a
foreign sovereign: Republic of Costa Rica v. Erlanger (1876), 3 Ch. D. (C. A.)
62; The Neivbattle (1885), 10 P. D. (C. A.) 33), who is permanently residing
out of England, to give security for costs, but this oan be done in the case of
a British subject no less than in that of an alien. Oompar© Hem Eenix Compagnie, ^c. de Madrid v. General Accident, fo. Co., [1911] 2 K. B. (O. A.) 619.
(<)

la

Vega

&

(1797), 1 B.

v.

Vianna (1830),

P. 138;

Worms

1

B.

284; Melon v.

v. J}e Valdor (1880), 49

K

(z) Wells V. Williams (1697), 1 Salk. 46; Ze Bret y. Papillon (1804), 4 East,
502; 7 R. E. 618; Aloinmts v. Nigreu (1854), 4 E. & B. 217; 24 L. J. Q, B.

Morshead (1815), 6 Taunt. 237; Dnubuz v. Morshead (1815),
But the Court has jurisdiction after the restoration of peace to
entertain an action by an alien who was an enemy during the war in respect
of a contract made before the commencejnent of the war. Janson v. Driefontein
19;

Antoine

v.

6 Taunt. 332.

Consolidated Mines, Ltd., [1902] A. C. 484.
(a) See, as to disabilities of an alien
4,

enemy, Dicey, Parties

and Note 9 in the Appendix.
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Rule 56 (b).

over any person

who

from objecting

self

has

by
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jurisdiction in an action (c)

his conduct precluded him-

to the jurisdiction of the Court.

Comment.

A

who would not

person

dictiou of the Court

from objecting

may

otherwise be subject to the juris-

preclude himself by his

own conduct

and thus give the Court an
authority over him which, but for his submission, it would not

possess (d)

to its jurisdiction,

.

may

This submission

take place in various ways.

who appears even

in an action,

A

defendant

merely to take objection to the
jurisdiction of the Court, without defending his case upon the
if

merits, submits to its authority.

So, again, does a person who,

though he would not be otherwise

liable to the Court's jurisdiction,

has

made

part of a contract that questions arising under the

it

contract shall be decided

by

the Court.

A

person, further,

who

comes before the Court as a plaintiff in general gives the Court
jurisdiction to entertain a counter-claim, or, in other words, a

him (e), but not an action on an indepenWhether a person has or has not submitted to

cross-action, against

dent ground

It

may

(/).

be suggested that to this exception should be added another,

viz.,

that

the Court has no jurisdiction to entertain an action brought by the Crown.

But
though the Grown cannot bring an action, the Grown can take proceedings in
the High Court by information, &c., e.g., for recovery of debts; and with the
technical rules as to practice, except in so far as they determine the Jurisdiction
of the Court, this Digest
(S) This Rule

is

is

not concerned.

manifestly a mere application of General Principle No. IV.,

See Boyle v. Sac/cer (1888), 39 Gh. D. (C. A.) 249; Tharsif
p. 44, ante.
Sulphur Co. V. La Sooiete dea Metaux (1889), 58 L. J. Q. B. 435 (action in
personam).
See further, p. 237, note («;)> post; LimericTc Corporation v.
Crompton, [1910] 2 Ir. R. 416.
(c) The word " action " does not include a suit for divorce.
See Rule 63,
p. 291, post;

L. J. P.

and aa

& M.

to

37, see

ZycMinski v. Zycklinski (1862), 2 Sw. & Tr. 420; 31
Armitage v. Att.-Gen., [1906] P. 135, 140. Nor does

include bankruptcy proceedings, for the Court cannot adjudge a debtor
bankrupt unless he falls within the terms of Rule 67 (2), p. 312, post.
(d) See Intro., General Principle No. IV., p. 44, ante; und compare, for an
example of such submission. Exception 1 to Rule 52, p. 220, ante.
(e) See Yorkshire Tannery v. Eglinton Co. (1884), 54 L. J. Ch. 81, 83, judgit

ment of Pearson,

J.

Insurance Co. v. Anglo-Scottish General Cmnmercial Insurance
Co., Ltd. (1913), 29 T. L. E. 312, following South African Republic v. La
Compagnie Franco-Beige du Chemin de Fer du Nord, [1897] 2 Oh. (O. A.)
(/) Factories

487, 492.
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the jurisdiction of the Court depends

upon the circumstances

the case; but the Court, as regards its

own

of

jurisdiction, though

not invariably {g) as regards the jurisdiction of foreign Courts,
maintains the principle that submission gives jurisdiction.

In the application of

this principle

two things must be borne

in mind.

The

that the principle

first is

is

applicable only to actions or

proceedings which are strictly of the nature of an action.

to

The second

is

that submission can give the Court jurisdiction

only to the extent of removing objections thereto which are
purely personal to the party submitting,

as,

for

example, the

objection, in the case of a defendant, that he has not been duly

served with a writ; submission cannot give the Court jurisdiction
to entertain an action or other proceeding which in itself lies
beyond the competence or authority of the Court {Ti)
Hence the
.

principle does not apply to a suit for divorce

(i)

Illustrations.

A

1

brings an action against X,

with a writ.

who has not been duly

served

X takes no objection to the jurisdiction of the Court

on account of want of due service, but defends himself on the
The Court has jurisdiction to entertain an
merits of his case.
action against

A

X.

who makes a counter-claim
damages due from Ato X. for breach of a
in France, and to be performed
contract made between A and
wholly in France. J. is a French subject domiciled in France and
has never been in England. If
had brought an action against
might
have objected to the jurisA for the breach of contract, A
2.

against

brings an action against X,

A

in respect of

X

X

diction of the Court.

A's submission (semble) gives the Court

jurisdiction to entertain the counter-claim (k).

3

.

X is a French company incorporated according to French law

See, however, the recent decision, Harris v. Taylor, [1915] 2 K. B. (0. A.)
which widely extends the effect of submission to a foreign Court.
(^) Light is thrown, as to the limits within which consent or submission can
give jurisdiction, by eases on prohibition, such as Farquharson v. Morgan,
[1894] 1 Q. B. (0. A.) 552; Mayor of London v. Cox (1867), L. R. 2 H. L.
239; Broad v. Perjcms (1888), 21 Q. B. D. (C. A.) 533; Buggin v. Bennett
((7)

616,

(1767), 4 Burr. 2035.
(«)

Compare Armitage

Gorell Barnes, which in
V.

v.

Zycklinski (1862'), 2 Sw.
(A) See Yorkshire

AU.-Gen., [1906] P. 133, 140, judgment of Sir J.
and rightly, it is submitted, overrules ZycMinsM

effect,

&

Tannery

Tr. 420.
v.
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and carrying on business at Paris, where is the company's principal
office.
X has no place of business in the United Kingdom. A is

company with

a copper

registered office at Glasgow, carrying on

business at Newcastle-on-Tyne.

and

X

A

whereby

copper.

agrees

to

There

is

a contract between

X

and

sell,

agrees

to

A

purchase,

It is part of the contract that it should be construed

N

of London should be agent
of .Z, " on whom any writ or other legal process arising out of the
" contract might be served." .X refuses to accept copper, or to pay

according to English law, and that

A

for the same.

served on

The Court has

N.

jurisdiction (I).

Russian subject, residing

4. .X is a

An

business in London.

action

is

an injunction

to restrain

in England.

Leave

ease

solicitor.
is

X

argued on

is

X from

A

dealing with goods.

X

is

not

obtained ex parte for service of writ on N,

appears by counsel and
merits; objection

its

but carrying on
and
A
B, a London
and B by X, and for

at Odessa,

brought by

firm, for the delivery of certain goods to

X's

Writ

brings an action for breach of contract.

order allowing substituted service.

is

files affidavits,

and the

then taken against the

The Court has jurisdiction

(to)

.

A

and B, owners of British ship the Kildona,
and Y are owners,
for damages caused by collision in the Thames between the Gemma
and Y enter appearance, and the Gemma is
and the Kildona.
and Y. Having appeared,
released on bail. Judgment against
they are personally liable to pay the amount of judgmient (w)
5.

Action by

against the Gem/ma, a foreign ship, of which

X

X

X

6.

W,

Neither

a wife, petitions

W

nor

H

is

for

divorce

from II her husband.
,

H

domiciled in England.

Za

appears abso-

Metaux (1889), 58 Ii. J. Q. B. D.
from the contract, and is independent of
the Rules of Court contained in Ord. XI. i. 1. Contrast British Wagon Co. v.
Gray, [1896] 1 Q. B. (O. A.) 35, and see Ord. XI. r. 2a, Eule 60, p. 272, i»os«.
(l)

436.

Tharsis Sulphur Co.

Note that the

(m) Boyle

v.

Societe des

jurisdiotion. arises

v. Saojeer (1888), 39

The ground of jurisand argued the case on the

Ch. D. (C. A.) 249.

diction is that the defendant, having appeared
merite, cannot then take objection to the service.

On the rule laid down by the Court of Appeal in Harris v. Taylor, [1915}
2 K. B. (C. A.) 616, as applied to the jurisdiction of English Courts, it vrould
seem that, even had the defendant merely appeared to contest the jurisdiction,
the Court would, on deciding adversely to this claim, have had jurisdiction to
decide the issue on its merits', and so it was held in Wansborough Paper Co. v.
Laughland, [1920]
Qn)

P. 8.

W. N.

394.

The Gemma, [1899] P. (O. A.) 285, followed
See also The Broadmayne, [1916] P. (O. A.)

Eady, L. J.;

74, per Pickford,

in

The Dupleix, [1912]

64, 68, 69, per

L. J.; 76, 77, per Bankes, L.
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and not under protest, and obtains further time to make an
The Court has no jurisdiction to grant a divorce (o).

lutely

answer.

[ii

)

In Respect of Subject- Matter.

—

Rule o7(p). The Court has jurisdiction to entertain
proceedings for the determination of any right over, or
in respect of,
(1)

any immovable,

(2)

any movable,

situate in

England.

This Rule must be read

siibject to the

Rules governing

the jurisdiction of the Court in particular kinds of action

or proceedings.

Comment.
This Rule
is

is

of the most general description.

the jurisdiction of the Court in respect of

jurisdiction of the Court in

All that

it asserts

property, whether

How far,

inamovable or movable, situate in England.
exercise of this authority is restricted

all

if at

all,

the

by the Eules governing

the

any particular kind of

action, e.g., an

action in personam or an action in rem, must be gathered from

such Rules (q).

The
e.g.,

jurisdiction of the Court as regards English immovables,

land or houses,

is,

as contrasted with the jurisdiction of any

foreign (r) Court, exclusive
(o)

Armitage

v.

(s)

.

Our Rule

applies (inter alia) to

Att.-Gen., [1906] P. 135; Sinclair's XHvorce

Sill,

[1897]

A. C. 469.
(j>)

" and
Singh

Territorial jurisdiction " exists always as to laud within, the territory,
it

may

v.

be exercised over movables within the territory."

Rajah of Faridkote, [1894] A. 0.

—

Sirdar Gurdyal

670, 683^ per curiam.

(?) See chaps, v. to ix., Eules 59 ^78, post. Jurisdiction to expunge a trade
the register may be executed though the registered owner is not

mark from

within the jurisdiction and oaiimot be served abroad with notice of motion,
though informal notice should be given him. In re King f Co.'s Trade Marli,

(Under Ord. XI. r. 8a, notice of motion in such
[1892] 2 Oh. (0. A.) 462.
now be served abroad, but the jurisdiction does not depend on service,

cases can

but on the situation of the movable.)
(r) The Rules in this Digest have,

it must constantly be borne in mind,
nothing to do vfith the relative jurisdiction of the High Court and other English

Courts.
(s) See, as to Principle of Effectiveness, Intro.,

p. 40, ante.

How

far jurisdiction as to land
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as to the title to English land, whether it be freehold

or leasehold (and therefore personal property (t)), under a will or

under an intestacy: such a question must be determinable by the
High Court, and cannot be determined by any foreign Court.

The

jurisdiction of the Court as regards movables,

or choses in action, in England,

i.e.,

goods

compared with the jurisdiction of foreign Courts, not necessarily exclusive.
There are
many cases in which the title to movables, even when situate in
England, may be decided either by the High Court or by a foreign
Court; thus the right to succeed to the movables in England of a
person who has died domiciled in France may be decided either by
The decision, indeed,
the High Court or by the French Courts.
belongs preferably to the French Courts, and when given by a
French Court will in general be held conclusive by our Courts (m).
On the other hand, the English Court alone can deal with such
property as a registered trade mark, or copyright, or trade

name

is,

as

(a;)

Illustrations.
1.

T, a Frenchman domiciled in France, dies intestate leaving

The Court has exclusive jurisA,
T'a
heir under the law of France,
diction to determine whether

leasehold property in England.

is

or is not entitled to succeed to the leaseholds (y)
2.

T, an Englishman domiciled in France, dies intestate leaving

money and

stock-in-trade in England.

to

determine whether A,

to

money and

The Court has

jurisdiction

T'a son, is or is not entitled to succeed

stock-in-trade (z)

.

But the French Courts have

also

jurisdiction to. decide the matter (a).

Rule 52, p. 215, ante, is not clear. Compare Weatlake, 3. 191. As to jurisdiction
in regard to trust 'funds in which foreign governments are interested, oompa,re
Duke of Brunswick v. King of Hanover (1844), 6 Beav. 39, per Lord Langdale;
Strouaberg v. Bepublio of Costa Bica (1880), 29 W. R. 125; Gladstone v.
Musurus Bey (1862), 1 H. & M. 495, with Smith v. Weguelin (1869), L. R.
8 Eq. 198 Lariviere v. Morgan (1875), L. B. 7 H. L. 423 Twycross v. Ih-eyfus
(1877), 5 C!h. D. (C. A.) 605, Ln all of which oases no trust was proved.
;

;

—

As to real property and personal property, see pp. 75 77, ante.
App.
(«) See Rules 78 and 102, post, and Ewing v. Orr-Ewing (1885), 10
L.
R.
Crispin
DogUoni
v.
Selborne;
(1866),
of
Lord
language
502,
503,
Gas. 453,
(i)

1

H. L.

301.

(») Leoouturier v. Bey, [1910] A. O. 262.
as to the question being determinable by the lex situs.
(2/) See Rule 150, post,
(z) Enohin v. Wylie (1862), 10 H. L. 0. 1; 31 L. J. Oh. 402.

governed by
(a) See Rules 102, 121, and 192, post, as to the decision being
the lex domimlU of T, i.e., by the law of Prance.
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Rule

58.

—Subject

to

Rules 52 to 54, the Court

exercises
(1) Jurisdiction in actions in personam (b);

(2)
(3)

(4)

Admiralty jurisdiction in rem(c);
Divorce jurisdiction, and jurisdiction in relation
to validity of marriage and to legitimacy (d) ;
Jurisdiction in bankruptcy (e);

(5) Jurisdiction in matters of

administration and

succession (/)
to the extent, and subject to the limitations, hereinafter
stated in the Rules (^) having reference to each^kind of
jurisdiction.
(5) See chap,
(e)

See chap,

v.,

Rules 59, 60, pp. 241, 250, post.

vi.,

Bui©

61, p. 280, post.

Rules 62 to 66, pp. 285—305, post.
(e) See oliap. viii., Rules 67 to 74, pp. 312—331, post.
(J) See chap, ix., Rules 75 to 78, pp. 335—351, post,
{ff) Including, of course, the Exceptions thereto.

(d) See chap,

vii.,
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CHAPTER

V.

JURISDICTION IN ACTIONS IN PERSONAM.
Rule 59
personam

{a).

— When

the defendant

at the time for

is,

in an action in

the service of

the writ,

England (6), the Court has jurisdiction in respect of
any cause of action, in whatever country such cause

in

of action arises.

Comment.
That

this

The

fulfilled.

must be an action in personam.
action in personam may be defined positively, though

First.

An

Rule may apply, two conditions must be
action

perhaps for the purpose of

this

Digest a

little

too narrowly,

as an action against a person with a view to enforce the doing

by him

some particular thing,

of

e.g., the

for a breach of contract or for a tort;

payment

under

this

of

damages

head come

common-law action, whether on contract or for
and also every equitable proceeding, the object of which is
to compel the doing or the not doing of a particular thing, as,
e.g., the specific performance of a contract.
An action in
personam may be negatively, and, for the purpose of this Digest,
somewhat more extensively described as any action which is not
an admiralty action in rem, a probate action, or an administration
inter alia every

tort,

action (c).
It

may

be well, though hardly necessary, to add that an action
180—189; Story, chap, xiv.; Foote, pp. 322—337,
Pascal (1876), 1 Ch. D. (O. A.) 509, 510; Jackson v. Spittall

(o) Westlake (5th ed.), ss.

448

—452; Ex

pa/rte

(1870), L. E. 5 O. P. 542, 549; and American cases, P&abody v. Hamilton,
106 Mass. 217; Roberts v. Knights, 7 Allen (Mass.), 449. Compare Fry v.
Moore (1889), 23 Q. B. D. (C. A.) 395. As to power of Court to stay an
Common
action, see Logan, v. Bank of Scotland, [1906] 1 K. B. (C. A.) 141.

law Courts had

originally no jurisdiction over contracts

made

or torts committed

See Holdsworth, Hist. 1, 307.
(t) See as to nisiuiiug of " England," p. 72, ante.
(c) Oompai'C IJule 78, and comment thereon, p. 351, post.

abroad.

16

D.
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in /personam does not include any proceeding which
strictness

an " action " at

all,

is

not in

such as a proceeding for divorce,

or for a declaration of nullity of marriage or of legitimacy, or

a proceeding in bankruptcy or lunacy or regarding the custody
of infants, or motions to set aside arbitral awards.

At

Secondly.

the time for the service of the writ, the defendant

must be in England.
Every action in the High Court now commences with the issue
of a writ of summons (d), which is in effect a written command
from the Crown to the defendant to enter an appearance in the
action; and the service of the writ, or something equivalent
thereto (e),

is

jurisdiction.

absolutely essential as the foundation of the Court's

Where

a writ cannot legally be served upon a defen-

dant, the Court can exercisie no jurisdiction over. him.
action in

personam

In an

the converse of this statement holds good, and

wherever a defendant can be legally served with a writ, there the
Court, on service being effected, has jurisdiction to entertain an
action against him.

Hence, in an action in personam, the rules as

to the legal service of a writ define the limits of the Court's juris-

diction (/).

Now,

a defendant

who

is

in

England can always, on

the plaintiff's taking proper steps, be legally served with a writ.

The

service should be personal, but if personal service cannot be

effected, the

Court

may

allow substituted or other service (g).

In

other words, the Court has jurisdiction to entertain an action
in personam against any defendant

who

is

in

England

at the time

for the service of the writ.

This principle applies to any defendant who

is

in England at

the time for the service of the writ, but the application differs
aicoording as the defendant be, as he usually

or a corporation,

i.e.,

is,

a natural person,

a person created by law.

r. 1, and 3 Steph. Coram., chap. xiv. (14fch ed.), p. 560.
an undertaking in writing to accept service, and the entering of an
appearance under Ord. IX. r. 1, which is itself a mere illustration of Eule 56,
See further, as to service of writ,
p. 235, ante, as to the effect of submission.
Ords. IX., X., and XI.
(/) See Heinemann v. Hale, [1891] 2 Q. B. 83, 86, 87, judgment of Cavej J.
This is noit so in all actions. In a probate action, for example, it is always
possible, with the leave of the Court, to efEect service on a defendant (Ord. XI.
r. 3), but the Court may nevertheless not have jurisdiction.
So in a proceeding
for divorce, which, though not an action, partakes in some respects of the
nature of an action, service of a petition or citation is not decisive of the Court's
See
jurisdiction, which depends at bottom on the domicil of the parties.
Rules 62, 63, pp. 285—291, post.
(g) See Ord. IX. r. 2.

(d) See Ord. I.

(e) E.g.,
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Where
is liable

the defendant is a natural person.

when

and

in personam,

"which he

England

in

—

Every such person
with a writ by a plaintiff

however short may be the period for
England, whether his presence there is

this is so

present

is

to be served

243

.in

voluntary or involuntary

(e.gr.,

as a prisoner of war),

his nationality {e.g., even if he

and whatever

an alien enemy interned as a

is

.

precautionary measure)

Thus

a person

who has

crossed

from Boulogne

to

Dover atd

intends to return next day, or even on the evening of the same day,
is liable to

be served with a writ by a plaintiff in an action brought

to recover a debt

due to the

and

it

by the Frenchman

plaintiff incurred

Doubt has been

and paj'able in Paris.

cast

on the* doctrine (h),

has been contended that a writ cannot rightly be served on a

foreigner

who

is

not strictly speaking resident in England.

however, no decided case which determines what

is,

is

There

the sort of

residence required to render a foreigner, present in England for

an action for a debt incurred by
and the view expressed above
weighty
Lord
Russell of Killowen (i)
the support of
dicta by

however short a period,

him
bias

either in

The history

England

liable to

or elsewhere,

of English procedure bears out this view; the right of

English Court to entertain an action depended originally upon
a defendant being served in England with the King's writ, and
this again was only part of the general doctrine that any person

.an

-^vhilst

in England owed at least temporary allegiance to the King.

Where
in

the defendant is a corporation.

England

—In this case also presence

at the time of service of the writ is essential.

principle applies easily

enough where the defendant

peison, since the fact whether a

man

is at a

given

is

This

a natural

moment

in

England presents no

special difficulty in its ascertainment, but

when

a corporate body, some difficulty

the defendant

is

may

arise

in determining whether the corporation can be treated as residing

or being present in England.
(A) See Foote (4tli ed.), pp. 334^337.

Eanoook (189S), 12 T. I.. R. 59, eapeoially the passage
The case refers to the service of a writ or regular notice
But this circumstance
of action upon a British subject present in Sweden.
increases the authority of the language used by Lord Eussell. No judge of any
(«)

See Carriok

v.

cited p. 400, post.

country willingly concedes to the Courts of a foreign country a wider jurisby the CJourts of Ms own country. The decision is
refeored to with approval in Harris v. Taylor, [1915] 2 K. B. (C. A.) 580,
diction than is claimed

.592,

per Bankee,

I/.

J.

16(2)
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In the case of an English company registered under the Companies (Consolidation) Act, 1908, or any other Act, no difficulty
arises.

and

its

Even

if

company

the

business

is

liable to the British Income

by

virtue of

is

formed

Tax

incorporation

its

to carry

on business abroad,

so exclusively conducted there that

Acts, nevertheless the

it is

not

company

present in England, and service

is

by leaving it at, or sending it by
pdst to, the registered office of the company in England (k).
In the case of foreign corporations more difficulty may arise.
The simplest case is that of a company incorporated outside the
United Kingdom, which establishes a place of business in England,
and as required by the Companies (Consolidation) Act, 1908,
6. 274, files with the Registrar of Companies the name of a person
of a writ can always be effected

authorized to accept service of process on behalf of the company;
in that case service can be effected as in the case of an English

company.

Apart, however, from cases such as

this,

a corporation

can be treated as being present in England for the purpose of
it when the company carries on business in
The question whether a corporation is carrying on

serving a writ upon

England.

business here

one of fact not always easy to determine.

is

foreign railway company, for example,
business, say the selling of tickets in

carrying on business there.
it

part of

A
its

London, without necessarily

The answer

to the question

whether

does or does not carry on business in England depends upon

whether or not the ^gent who
.

may perform

sells

the tickets

makes

a contract

for the foreign company, or merely sells the tickets as part of his

own

business

(I)

.

This

is

substantially a question as to the relation

of the agent towards the foreign company.
that a foreign corporation

may

irequirements of Order IX.

r.

In order, further,

be treated as being in England, the
8,

as to the service of a writ in

England on a corporate body, must be complied with. Thus the
agent on whom the service is made must have some fixed office in
England where he acts on behalf of the corporation (m).
(A) See Ord. IX.

i.

8;

Companies (Consolidation) Act, 1908,

as.

62, 116.

Thames ^ Mersey Marine Insurance Co. y. Sooieta di Navigazione (1914),
114
T. (C. A.) 97, judgment of Buckley, L. J., pp. 98, 99.
Oompaje
SaocluiriM Corporation, Ltd. v. Chemisolie Fabrik von Heyden, [1911] 2 K. B.
(Z)

K

(0. A.)

516;

OJcura f Co., Ltd.

v.

Forsbaoha Jernverks Aotiebolag, [1914]

K. B. (0. A.) 715.
(m) Carroll Co. v. Maclaren (1855), 6 H. L. 416, and Maokereth v. Glasgow
and South Western Railway Co. (1873), L. E. 8 Ex. 149, are oases in which
service was held to be bad on the ground that the extent of the business in
England and the status of the officer served v? ere insufficient to bring the cases
1

Digitized

by Microsoft®

ACTIONS IN PERSONAM.

down

If the conditions laid

245

in Rule 59 are fulfilled, the Court

has the most extensive jurisdiction in respect of causes of action of
every kind.
Hence our tribunals have been said "to be more
" open to admit actions founded

upon foreign transactions than
"those of any other European country "(??)
They in general
exercise, as already pointed out, no jurisdiction with respect to
.

matters relating to foreign land(o).

But, "so far as relates to
" the question of jurisdiction, we apprehend," it has been laid
down, " that the superior Courts of England did not decline juris-.
" diction in the case of any transitory cause
of action, whether
' between British subjects or foreigners, resident at home or
" abroad, or whether any or every fact necessary to be proved, in

"order to establish either the plaintiff's or the defendant's case,
"arose at home or abroad. Though every fact arose abroad, and
" the dispute was between foreigners, yet the Courts, we appre" hend, would clearly entertain and determine the cause, if in its
" nature transitory, and if the process of the Court had been
" brought to bear against the defendant by service of a writ on him

"where present

in

England"

and what was true

(p);

Superior Courts in 1870 holds good

now

of the

of

the

High Court.

though the
has no
jurisdiction to serve a writ, or the equivalent to a writ, in an action
in personam on any defendant who is not in England, and hence,
as expressed in this Digest, has no jurisdiction over such defendant. But under, at any rate, one Rule of Court a defendant who
is not in England can, indirectly and through an agent who is in
England, be served with a writ there, and thus come within the
It will be observed (q) that, speaking generally,

High Court

principle is subject to several exceptions, the

within the terms of the order. See also The Princess Clementine, [1897] P. 18;
Allison V. Independent Press Cable Association of Aitstralasia (1911), 28
T. L. E. (O. A.) 128.
As Ord. IX. 1. 8' applies only in the absence of any statutory provision
regulating service of process, service cannot be effected under it on a Soottish
or Irish company registered under the Companies (Consolidation) Act, 1908,
or any Act making such provision. Compare Palmer v. Caledonian Railumy Co.,
[1892]

1

Q. B. (C. A.) 823, with Lugan

v.

Sank

of Scotland, [1904] 2 K. B.

495.
6 Q. B.

V.

Syre (1870), L. R.

v.

Perez, [1891] 1 Q. B. (C. A.) 304, 309, 311,

Eeher,

M. E.; pp.

(o) See

Rule

316, 317,

1,

28,

judgment of Bowen, L.

J.

53, p. 223, ante.

549.
{p) Jackson v. SpitPiU (1870), L. E. 5 O. P. 542,

(?) See Eule 60, p. 250, post.
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High Court. The rule referred to is Order IX.
and for the present purpose may be stated as follows:

jurisdiction of the
r.

8a,

—

" The Court has jurisdiction where a contract has been entered
" into [in England (r)] by or through an agent residing or carry" ing on business in

England on behalf of a principal residing or
"carrying on business out of England relating to or arising out
" of such contract " (s).

This result
a writ of

is

obtained by the provision that in such an action

summons may by

leave of the Court or a judge given

such agent's authority, or of his

before the determination of

business relation to the principal, be served on such agent.
that

the principal

(i)

is

Note

in this case through the presence of his

agent in England treated as though the principal were himself in

England, though he
(ii)

may

in fact be resident, e.g., in Germany;

the writ cannot be served without the permission of the Court,

or a judge thereof, whereas a writ served

upon a defendant

actually

served as of right without any permission of the

in England

is

Court;

leave to serve a writ can be obtained only whilst the

(iii)

agent's authority, or his business relations with his principal,

continue in existence.

When

leave to serve a writ has been ob-

tained, a notice of the order giving leave

and a copy thereof and

of

the writ of summons, must forthwith be sent by prepaid registered post letter to the defendant at his address out of England.

These provisions, by which a defendant is treated as though he
were in England because he is carrying on business there thrOugh

an agent, are probably suggested by the principles as
in which a foreign corporation

may

to the cases

be treated as being resident in

England because it carries on business there

{t)

.

They will

obviate

cases in which, under the rules as to service on corporations, ser-

vice

is

sometimes impossible through technical

difficulties (m),

and

where it has proved impossible to serve a writ on a person
residing out of England but trading in England in a firm!
also cases

name

(a;)

(r) "
(s)

Within the jurisdiction."

See Ord. IX.

r.

8a (July 14, 1920).

See pp. 243, 244, ante. In Montgomery, Jones ^- Co. v. Liehenthal S; Co.,
[1898] 1 Q. B. 487, it was decided that in a case where service out of the
jurisdiction could not be ordered, owing to the defendant being domiciled or
(t)

ordinarily resident in Scotland, an agreement for service on an agent in England

was none the leas valid.
(«) Compare Clokey v. London # North Western Railway
R. 251.
(a)

Compare Rule

60,

Exception
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Illustrations.
1

X (y)

X incurs a debt to A in France. A brings an action against
The Court has

for the debt.

jurisdiction to entertain the

action (z).

2

.

X

3.

A

executes at Calcutta a bond in favour oi A.

action against

X on the bond.

X, a Frenchman, makes
by Z to

the delivery of goods

X for not

against

The Court has

brings an

jurisdiction (a).

a contract in France with

4

in Paris.

delivering the goods.

A

A

for

brings an action

The Court has

jurisdic-

tion (6).
4.

A

has brought an action in France against X, a French

citizen residing in France, for a debt incurred there

X

by
to A,
and has obtained a judgment against X. A brings an action
against
on the judgment. The Court has jurisdiction (c).

X

5.

X

assaults

A in

France.

A

brings an action against

X for

The Court has jurisdiction (d).
6. X in Jamaica wrongfully imprisons 4.
J[ brings an action
for false imprisonment against X. The Court has jurisdiction (e)
7. A d B are an English company owning a submarine telegraph between England and France. Z is a Swedish subject, the
the assault.

owner of a Swedish ship. X's, ship, through the negligence of
the captain and sailors, strikes against and injures the telegraphic
cable.
The damage is done on the high seas, more than three
miles from land.
A brings an action against
to obtain
compensation for the damage. The Court has jurisdiction (/).
8. X d Y are Spanish subjects, the owners of a Spanish ship,
which on the high seas comes into collision with a British ship
belonging to A, a British subject. A brings an action against
d Y for damage caused to the ship. The Court has jurisdic-

X

X

tion

(gf).

(^) In all these illustrations to Rule 59, it is of course assumed that
England at the time for the service of the writ.
(«) Se la Vega v. Vianna (1830), 1 B. & Ad. 284.
(a) Allianoe

Bank

is

in

and Schibsby

v.

Ex. 457; 32 L.

J.

of Simla v. Carey (1880), 5 C. P. D. 429.

(i) CSompare Roberts v.
(c)

X

Compare Godard

v.

KnighU, 7 Allen, 449 (Am.).
Gray (1870), L. B. 6 Q. B.

139,

Westenholz (1870), L. E. 6 Q. B. 155.
(<0 Soott v.

Ex.

Seymour

(1862), 1

H. & C. 219; 31 L.

J.

61.

Eyre (1869), X.. E. 4 Q. B. 225; (1870) L. E. 6 Q. B. 1.
Submarine Telegraph Co. v. IHcleson (1864), 15 C. B. N. S. 759; 33 L.

(e) FhilUps V.
(/)

J.

C. P. 139.

Navigation Co.
(^) Compare The Chartered Bank of India v. Netherlands
Re Smith
(1883), 10 Q. B. D. (C. A.) 521; The Leon (1881), 6 P. D. 148;
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Italian subject carrying on business in England,

is

owner of an Italian ship. X's ship comes on the high seas into
collision with a British ship, and causes the death of M, one of
A, the representative of M, brings an
the crew of such ship.
a/Ction against

X

to recover

Court has jurisdiction

XdY

damages

for the death of

M.

The

(h).

and the owners of a British
ship.
The ship, when on the high seas, comes into collision,
through the negligence of her crew, with a Norwegian ship, and
thereby causes the death of M, a Norwegian seaman, on board
A, the representative of M, brings an
the Norwegian ship.
action, under the Fatal Accidents Acts, 1846 and 1864, against
d Y for damages. The Court has jurisdiction (i).
10.

are British subjects,

X

The Atjeh, a Dutch ship, comes into collision on the high
with the Kroon-Prins, another Dutch ship, through the
negligence of the crew of the Atjeh. The owner of the Atjeh,
11.

seas

X,

is

.

X for the damage done by the Atjeh to the Kroon-

The Court has

Prins.

12

A, the owner of the Kroon-Prins, brings an

in England.

action against

jurisdiction

(fc).

A steamer belonging to A renders salvage services to a ship
X and Y. A brings an action in

on the high seas belonging to
In the
was owing

(1876), 1 P. D. 300.
tained,

but

this

last case the action, it is true, could not be
to

main-

the impossibility of effecting service on the

defendants in England.
(A) See The Guldfaxe (1868), L. R. 2 A. & E. 325; The Beta (1869), L. R.
2 P. C. 447; Tlie Explorer (1870), L. R. 3 A. & E. 289. Compare, however,
The Franoonia (1877), 2 P. D. (C. A.) 163, with Harris v. Owners of Fran-

oonia (1877), 2 C. P. D. 173, and Seward v. Vera Cruz (1884), 10 App. Oas. 59.
" It is not necessary to decide whether ^assuming, of course, that no technical

—

—

" difficulty arises as to the service of proceedings ^the action could be maintained
" in the English Courts, the death occurring through negUgenoe in a, collision
" upon the high seas, where both parties were foreigners, or where the wrong-

" doers were foreigners and the sufEerers English. My present opinion is that
" an action could be maintained, but I desire to be understood as not expressing,
" as it is not necessary to express, a decided opinion upon this point. Here the
" plaintiff seeks to enforce her claim against an English subject, and 1 cannot
"see why she should not do so.'' Davidsson v. Hill, [1901] 2 K. B. 606, 614,
615, judgment of Kennedy, J.
All doubt is removed by the Maritime Conventions Act, 1911,
(i)

A.

&

s.

5.

Davidsson v. Hill, [1901] 2 K. B. 606; The Explorer (1870), L. R. 3
E. 289; Adam. v. British and Foreign Steamship Co., [1898] 2 Q. B. 430,

not followed.
(k) See

The Chartered Bank of India v. Netherlands Navigation Co. (1883),
judgment of Brett, L. J., 536, 537; The

10 Q. B. D. (0. A.) 521, ©specially

lean

(1881), 6 P. D. 148.
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for the services rendered.

The Court

(l).

13. A, an American citizen, brings an action against X, an
American citizen, for a libel published by Z of ^ in New York.

The Court has

Xd

14.

jurisdiction (m).

Co. are a French corporation residing in Paris where

They occupy for a little more than a
stand at the Crystal Palace in London, where N, their
agent, explains the working of the articles there offered for sale,
their business is carried on

week

a

.

.

recommends the purchase of the said articles, and takes orders
for the purchase of the same, whereby he binds X d Co.
Co.
carry on business in England.
They are, therefore, present in
England, and the Court has jurisdiction to entertain an action
by A against X d Co. for delivery of goods (n)

Xd

Xd

French corporation formed under French law,
at Paris and own steamers trading between
French and English ports. X d Co. payreiit of office in London,
where their name is printed up. N acts for X d Co. and for
other companies as agent, and also does business on his own
account.
JV secures freight and passage engagements for
d
Co. y collects payments for freights and transmits them to
& Co. and forwards and delivers goods carried by X d Co. A
collision takes place between Ija Bourgogne, a ship belonging to
d Co. and a ship of ^. A brings an action in the Admiralty
Division against
d Co. and serves a writ on A under Order IX.
15.

Co., a

have a head

office

X

X

X

X

N as agent of A c^ Co. The Court has jurisdiction (o).
X d Co. are an American corporation created under the

on

r. 8,

16.

New York for carrying on the business of an hotel there.
The offices of X d Co. are in New York, and the business is
managed by a Board of Directors resident there. The greater

law of

part of the capital

is

held by English shareholders.

There

is

an

agent of the company, N, in England, who performs some_ duties

company in England. A brings an
Co. from carrying out certain resolutions

for the

action to restrain

Xd

for the reconstruc-

(Z)

The Elton, [1891]

P. 265.

See Field v. Bennett (1888), 56 L. J. Q. B. D. 89. In this case the
defendant, Bennett, was not in England. If he had been, there would have been
no difficulty in maintaining an action against him for a libel, whether jjublished
in England or the United States. See Kules 187—189, pp. 694—696, v'>sl.
(n) See Sunlop Pneumatic Tyre Co. v. Aotien GeselUchajt, %o., [1902] 1
(ffl)

£. B.
(o)

(0. A.) 342,

and compare La Bourgogne, [1899] A. C.

La Bourgogne,

[1899] A. O. 431.
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writ

is

served on

N, the agent,

in

The Court has no jurisdiction (p).
company formed under an English Act of
Parliament for carrying on business at Calcutta. The whole business is there carried on by four of the directors of the company
living in Calcutta, and the whole profits of the company are made
there. A creditor of the company serves a writ on the company at
The Court has jurisdiction.
its registered office in London.
England.

17. A' £0 Co. are a

18. A, residing in England, through N, X's agent carrying
on business on behalf of
in London, supplies goods to X, who^

X
X is indebted to A for the price of the goodssupplied. A, whilst N is still X's agent, obtains from the Court
leave to serve a writ in an action against X on N, X's agent. The

resides in Jersey.

Court has jurisdiction.
19.

The circumstances

except that before

A

are the

same

as in the last illustration,

N has-

applies for leave to serve a writ on N,

oeased to be X's agent, and to have any business relations with X.

The Court has no jurisdiction (q).
20. The case is the same as illustration

19,

except that

N's principal, resides and carries on business in Scotland.
Court has jurisdiction.

RuLK 60
personam

(r).

is,

—When

the

defendant in an action

Semble,

in

at the time for the service (s) of the writ, not

has no gieneral authority to represent X ^ Co.
Contrast Haggin
Co., [1893] 1 Ch. 362.
d'Escompte de Paris (1889), 23 Q. B. D. (C. A.) 519, where
London of a French company had a general authority to represent
(j>)

V.

X^
The

N

Cumberland Gap

See Badcoek
Comptoir
the agent in
v.

the company.

(?) Jurisdiction may, however, be exercised under Exception 5 to Rule 60^

under Ord. XI. r. 1 (e) (ii).
In re Busfield (1886), 32 Ch. D. (C. A.) 123, 131, judgment of
Cotton, L. J.; Jackson v. Spittall (1870), L. R. 5 O. P. 542; Ord. XI. r. 1;
In re Eager (1882), 22 Ch. D. (O. A.) 86.
(s) When a writ for service in England has been issued against a defendant,,
who (being a British subject) is, at the time of the issue, in England, and the
defendant after the writ has come to his knowledge has, before due service of
the writ, left England, though not, it may be, for the purpose of avoiding
service, the Court may (^semble) make an order for substituted service of the
writ under Ord. IX. r. 2, provided that the circumstances of the case show that
Jay v. Biedd, [1898 ] 1 Q. B. (O. A.) 12,
it would be just to make such an order.
16, 18; and compare Western Suburban ^ Nottmg Hill Building Society v.
Buchlidge, [1905] 2 Ch. 472. If this be so, the Court may, under the conditions
mentioned, in efiEeet exercise jurisdiction over a defendajit who is in England
at the time of the issue of the writ, as though he were in Eoiglaud at the time
i.e.,

(r) See, e.g.,

of the service of the writ.

But the oiroumstanoes of Jay
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in England, the Coui-t has (subject to the

exceptions
hereinafter mentioned) no jurisdiction to entertain the
action.

Comment.

When

not legally allowable to serve a defendant with a
writ, the Court (as already pointed out) (t) has no jurisdiction to
it is

entertain an action against him;

every restriction, therefore, on

the legal possibility of serving a defendant with a writ,

Bubstanoe a restriction on the Court's jurisdiction, and

is

is

in

treated

as such in this work.

But

at

common law

(m)

a writ could never be served on a
'

defendant when out of England

and in an action in personam
this common -law doctrine is still (subject to definite though very
wide exceptions) maintained; or, in other words, the Court has,
as a rule, no jurisdiction to entertain an action in personam against
a defendant who, at the time for service of the writ, is in a
(v),

foreign country.

This common-law principle has been modified by Rules of
Court {x) made under statutory authority by the judges, and in very
many actions service (y) can be effected on, i.e., the Court exerts
and the power to allow service on a defendant out of England otherwise
than under Ord. XI. rr. 1, 2a, or Ord. XLVIlI/v. i. 1, i.e., under the Exceptions to Eule 60, is otherwise strictly limited to the cases in which a defendant
In re Urquhart (1890), 24
is keeping out of the jurisdiction to evade service.
Q. B. D. 723; Wilding v. Bean, [1891] 1 Q. B. (O. A.) 100, 102; Trent Gynle
Co. V. Beattie (1899), 15 T. L. B. 176.
See also Fry v. Moore (1889), 23
Q. B. D. (C. A.) 395, 397, 399, judgments of Liudley and Lopes, L. JJ.; Field
V. Bennett (1886), 56 L. J. Q. B. 89; HUlyard v. Smith (18«7), 36 W. R. 7.
peouliar,

(0 See

p. 242, ante.

means of outlawry and distringas, Jackson v.
L. R. 5 O. P. 542; 3 Blaokstone, pp 280 and xvii.; First Report
of Commissioners for Inquiring into the Process, &c. of the Superior Courts of
Common Law (1851), pp. 4 7; and compare 2 Spence, Jurisdiction of the
(«) See a£ to proceedings by

S-pittall (1870),

,

—

Courts of Chancery, p. 7, note (a), for service of writs of subpoena in suits
instituted here on parties living out of England, and General Orders of
8th May, 1845, Order 32.
(«) See In re Bus-field (1886), 32 Ch. D. (C. A.) 123, 131, judgment of
Cotton, L. J.
(k) See especially, Ord. XI. rr. 1, 2a.
" When the defendant
(y) The service may be service of the notice of a writ.
notice
of the writ, and
British
dominions,
in
subject
nor
"is neither a British
"not the writ itself, is to be served upon him." Ord. XI. i. 6. But for our

present purpose service of notice is equivalent to service of a writ. Substituted
service may be allowed at the discretion of the Court either without or within
Ford v. Shephard (1885), 34 W. R. 63; Western, fa. Baildinsr
England.
Society v. Rucklidge, [1905] 2 Ch. 472.
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COUK'l".

who

jurisdiction over, a defendant irrespective of nationality,

These cases form the eleven Exceptions

out of England.

Bule, and very greatly restrict

its

is

to our

sphere of operation by enabling

the Court to exercise jurisdiction in all the more important classes
of actions in personam over defendants out of England.

The
Rule and the Exceptions, taken together, constitute, what has
hitherto hardly existed, a body of principles defining, in actions

in personam, the extra-territorial jurisdiction of the Court.

As

to the general character of these Exceptions, the following

points should be noted.
First.

They

all arise

under Rules of Court, and

all

but Excep-

tion 11 (0) arise under Rules of Court, 1883, Ord. XI.

r.

1,

as

amended last by R. S. C. (No. 3), 1920, and R. S. C, June 23,
1921, and r. 2a.
The Exceptions are exhaustive; they are intended
Secondly.
to embody the effect on the jurisdiction of the Court of all the
Rules of Court having reference to service in an action in personam

on a defendant who

is

out of England (a)

;

and such Rules of

Court are themselves exhaustive, the practice of the Courts,
the jurisdiction whereof is transferred to the

except where

it is

High

Court, being,

expressly kept alive (6), obsolete (c).

is an essential difference between the jurisdicby the Court when the defendant in an action is in
England and the jurisdiction exercised by the Court when the
defendant is not in England, i.e., when an action comes within
the Exceptions to Rule 60. When the defendant is in England,

Thirdly.

There

tion exercised

the jurisdiction of the Court
a right to
(2)

demand

(d) that

is

if it

not discretionary; the

plaintiff has

exist it shall be exercised.

This Exception arises under Ord. XLVIIIa.

When

r. 1.

Compare, however, note («), p. 250, ante, as to substituted service on
defendant out of England, and note at end of this chapter, as to Third PartyProcedure. During the war, under the Legal Proceedings against Enemies Act,
1915 (5 Geo. 5, c. 36), special arrangements were mad© for service on enemy
subjects in cases in which a British subject sought » declaration as to the effect
of war on pre-war contracts.
Service out of England of originating summonses, petitions, or notices of
motion in proceedings other than actions in personam are regulated by Ord. XI.
r. 8a (July, 1920), under which a wide discretion is given to the Court.
(6) See, e.g., as to divorce, Ord. LXVIII. r. 1 (d).
(c) In re .Busfield (1886), 32 Ch. D. (C. A.) 123, 131, judgment of Cotton,
L. J.; In re Eager (1882), 22 Ch. D. (0. A.) 86; Cresswell v. Parker (1879),
11 Ch. D. (C. A.) 601, 603, judgment of James, L. J.
(<?) Subject, however, to the right of the Court to stay an action where not
staying it would work injustice. See Logan v. Banlc of Scotland (No. 2), [1906]
1 K. B. (C. A.) 141; and chap, x., post.
(a)

Digitized

by Microsoft®

.

.

ACTIONS IN PERSONAM.
the defendant

253

not in England, the jurisdiction of the Court

is

to a certain extent discretionary, for the

Court may,

is

if it see fit,

in general (e) decline to allow the service (/) or even the issue of

and thus decline

the writ(5r),

When

leave

or in Ireland,
a

ordered that

it is

judge that there

may be a
may be,

if it shall

^vrit in

Scotland

appear to the Court or

concurrent remedy in Scotland or in
the Court or judge shall have regard

Ireland, as the case
to the

to exercise its jurisdiction (A).

asked of the Court to serve a

is

comparative cost and convenience of proceeding in England,

or in the place of residence of the defendant or person sought to

The

Rule clearly is to protect persons
living in Scotland or Ireland from the inconvenience of an action
which, though it might be brought in England, would cause useless
cost to such Scottish and Irish defendants (i)
Fourthly. An action may fall at the same time within more
Thus an action for the breach of
than one of these Exceptions (k)
a contract made or to be performed in England falls within Exception 5, but if the contract be a contract affecting land in England,
be served.

object of this

.

the action falls also within Exception 2

.

This

may

be a matter of

consequence, since under Exception 2 the jurisdiction of the Court
is not, whilst under Exception 5 the jurisdiction of the Court is,
in one case, affected
of the defendant
(e)

by the Scottish

But note that the

jurisdiotion of the Court

falling under Exceptions 10
(/)

Ord. XI.

r.

or Irish domicil or residence

(I)

and

11.

i^

not discretionary in cases

See pp. 272, 275, post.

1.

Sholten (1887), 13 P. D. 8.
(^) Ord. II. I. i. Conf. The W. A.
(A) Great Australian Co. v. Martin (1877), 5 Oh. D. (C. A.) 1 (decided
under R. S. 0. 1875); Sodete Generale de Paris v. Breiyfus Bros. (1887), 37
Ch. D. (C. A.) 215, especially judgment of Lindley, L. J., pp. 224, 225. Compare Call V. Oppenheim (1885), 1 T. L. R. 622.
Ch. D. 208; Woods v.
(i) Ord. XI. r. 2; Harris v. Fleming (1879), 13
MclAnes (1878), 4 C. P. I). 67; Williams v. Cartwright, [1895] 1 Q. B. (C. A.)
12
142; A'x parte McPhail (1879), 12 Ch. D. 632; Tottenham v. Barry (1879),
Ch.D. 797; Marshall v. Marshall (1888), 38 Ch. D. (C. A.) 330; Kinahan v.
Kinahan (1890), 45 Ch. D. 78; In re Burland's Trade Mark (1889), 41 Ch. D.
J 1 Ch. 151; In reDe Penny, [1891] 2 Ch. 63.
Wood V. Middleton,
S42;

(/£)

Tassell

v.

[1897
Hdllen, [1892]

1

Q. B. 321, 323—325, judgment of Coleridge,

C. J.

Rules of Court made since 1908 have greatly increased the number of
of
to Rule 60, or, in other words, have extended the jurisdiction
Exceptions
the
the time of the service of a writ
the Court in respect of any defendant -who at
in an action is not in England.
has now jurisAs examples of such increase, take the fact that the Court
for a Ijreach of any contract, wliich
sued
when
(I.)
defendant
such
over
diction
made in England, (ii) made by an agent trading or residing in
(Z)

either

is

(i)
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Illustrations.

A

1.

assaulted in Boulogne by

is

or by Y,

who

a Jerseyman.

is

Neither

habitually resident in England.
to entertain

X, an

2.

an action by

A

X, who

is

X nor Y

a French citizea,
is

domiciled or

The Court has no

against

is

jurisdiction

X or Y.

and habitually resident in
heavy debt to A, an Englishman, who is staying in

Italian subject, domiciled

Italy, incurs a

It is agreed that the debt should be repaid at a Parisian

Paris.

bank within a month from the date when it was incurred. The
Court has no jurisdiction to entertain an action against X.
The facts of the case are the same as in Illustration 2, with
3_.
the addition that X has a large amount of money deposited to his
The Court has no jurisdiction to
credit with a bank in England.
entertain an action by A against X.
4. The circumstances are the same as in Illustration 3, exoept
that A brings an action in a French Court against X, and obtains
judgment in such Court for a sum equivalent to 1,000Z. As X has
very
the

little

property in France,

High Court

against

X.

A

is

advised to bring an action in

Semble, the Court has no jurisdiction

to entertain the action.

^, an Englishman, once domiciled and ordinarily resident in
England, has acquired a domicil and ordinary residence in France.
He incurs at Paris a debt to A, payable in France, and also assaults
5

A

.

in Paris.

X is

in France.

the debt and for the assault.

Exception

1 (n).

A

brings an action against

The Court has no

—The Court has

X for

jurisdiction (m).

jurisdiction to entertain

an action against a defendant who

is

not in England,

England on behalf of a principal trading or residing out of England, (iu) which
by its terma or by implication is to be governed by English law. See Ord. XI.
X.

1

(e).

In any of the above
is

oases the Court has jurisdiction even though a defendant

domiciled or ordinarily resident in Ireland.
(II.)

When an

Ord. XI.

1.

1

action

is

founded on a tort committed in England.

See

(ee).

(m) This case does not fall within Exception 3, as to which see p. 258, post.
fact that X was once domiciled or ordinarily resident in England does not
give the Court jurisdietion.
(«) Ord. XI. r. 1 (a). The first nine Exceptions to this Rule correspond
with, and with slight verbal alterations reproduce, the nine case? (a) to (h) in
which, under Ord. XI. r. 1, "service out of the jurisdiction [i.e., out of
" England] of a writ of summons, or notice of a. writ of summons, may be
"allowed by the Court or a judge.'' Ord. XI. r. 1. See App., Note 10,
''
Service of Writ out of England."

The
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whenever the whole subject-matter of the action
land situate in England (with or without rents or

IS

profits), or

such land

the perpetuation of testimony relating to

(o).

Comment and

Illustrations.

This^ Exception applies where the whole subject-matter
of the
action is land in England
1. A brings an action against
for the recovery of land in
Middlesex (ejectment).
is in France.
The Court has juris-

X

X

diction
2.

.

A

brings an action against

Middlesex, and for mesne

profits.

X

for the recoverj of land in

The Court has

jurisdiction (p).

A

brings an action simply with a view of perpetuating evidence of the date and the legitimacy of his birth which would be
3.

necessary for supporting

England.

The Court has

Uzception 2

any

(r).

his claim as heir to land situate in

jurisdiction (g).

— The Court has
deed,

act,

will

(t),

jurisdiction
contract,

(s)

whenever

obligation,

or

land or hereditaments situate in
sought to be construed, rectified, set

liability affecting

England,

is

aside, or enforced in the action.

Comment.
This Exception applies to any action in respect of any matter
affecting English land.

(o) See, as
T.

an example of an action for perpetuation of testimony, Slingsby
(C. A.) 21.
Compare West v. Saokville, [1903]

Slingsby, [1912] 2 Ch.

2 Ch. 378.
(p) See Agnew v.
Coleridge, C. J.

Vsher (1884), 14 Q. B. D.

78,

79,

language of Lord

(y) Contrast Slmgsby v. Slingsby, [1912] 2 Ch. (O. A.^ 21, which was decided
before the provision as to the perpetuation of testimony was added to Ord. XI.
r. 1 (a), and led to the addition being made.
(r)

Ord. XI.

r.

1

(b).

who is not in England.
In the illustrations to all these Exceptions it ia assiuned that the defendant ia
not in England. If he were in England, Bule 60 would have no application.
See Rule 59, p. 241, ante.
See Rule 76, post,
(t) This apparently refers to an administration action.
(s) Viz., to

entertain an action against a defendant

and comment thereon,

p. 340, note {q).

Digitized

by Microsoft®

—

JURISDICTION OF THE HIGH COURT.

256

The
one

terms, however, of the Exception give rise to mote than

difficulty.

When,

for example, does a contract, obligation, or liability
" affect land "? It has been held, on the one hand, that an action

by an outgoing tenant

of a

farm in Yorkshire

to recover

from

his

landlord compensation for tenant right, according to the custom
of the country, was an action in

which a

contract, obligation, or

"affecting" land was sought to be enforced, and that

liability

the action was therefore within Exception 2 (m)

.

It

has been held,

on the other hand, that an action to recover rent due on a lease of
land in England was not an action to enforce a contract, obligation,
or liability " affecting " land,

not within Exception 2 (x),
laid

and that the action, therefore, was
and the law was in this instance thus

down:

" I think the

—

"vague term

more reasonable construction of [Excieption 2] is
any legal proceedings to use the largest and most
in which English land is, according to the words

—

" to limit it to

" of [Exception 2], to be affected.

There, as the thing to be
" affected is in English jurisdiction and is not in Scotch juris" diction, recourse should be had to the English forum. I do not

"pretend

to give a complete or exhaustive account of all the
" possible proceedings affecting land which are probably within
'

"[Exception

'

2]; but, according to the ordinary rules of construc-

" tion and legal phraseology, an action to obtain
" certainlj'

and

I

is

payment

of rent

not an action to enforce any 'act, deed, or

do not think

it is to

enforce any

'

will,'

contract, obligation, or

" 'liability affecting land within the jurisdiction' "
{y).

But

it

has been said that the judgment from which this quotation

is

taken amounted to no more " than that the action was brought for

"money

due, and should be brought as a personal action in the

"

forum of the defendant " {z), and that " the decision of
" only came to this, that an action against the assignee
" for rent due was not within " (a) Exception 2
(6).

the Court
of a lease

(«) Kayr, v. Sutherland (1887,), 20 Q. B. D. 147.
So held by Q. B. D.; but the
(») Agnew v. Vsher (1884), 14 Q. B. D. 78.
judgment of the Q. B. D. setting aside the service of a writ on the defendant,
though affirmed by the Court of Appeal, was affirmed on grounds which made

unnecessary to decide whether the contract or obligation affected land.
51 L. T. (C. A.) 762.

it

((/)

Jgnew

Iz)

Kaye

See

Usher (1884), 14 Q. B. D. 78, 80, judgment of Coleridge, C. J.
Sutherland (1887), 20 Q. B. D. 147, 151, judgment of Charles, J.
See Tassell v. Hallen, [1892] 1 Q. B. 321.
(a) Ibid. The Court of Appeal in Agnew v. Usher seems to have held that
the defendants had not been proved to be assignees.
,
(6) I.e., of Ord. XI. r. 1 (b).
v.

v.
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down with any

precision

what

"affected" within the terms of

Exception 2. Any contract or sale of lands, tenements, or
hereditaments, or any interest in or concerning them, within
sect. 4 of the Statute of Frauds, it may be assumed, affects lands;

and an action to enforce such contract or sale, assuming the land
to be in England, comes within Exception 2.

What, again, is the exact meaning of the terms "enforced in an
The suggestion has been made that they were intended

action "?
to limit

Exception 2 to actions for

" read those words,

A.

L.

Smith,

" formed '" (c)

'

J.,

But

.

specific

performance.

sought to be enforced in the

"they seem

mean

to

"As

I

action,' " says

'specifically

per-

this suggestion cannot, it is conceived, bo

accepted as sound. " I should hesitat3," it has been said by Mr.
Justice Charles, " to narrow the op3ration of [Exception 2] by
" holding that it only applied where specific performance of some
contract or obligation was sought" (d).

Illustrations.

^

X

an outgoing tenant of a farm in Yorkshire, of which
X. resides in Scotland.
A brings an action against
to recover compensation for tenant right, according to the
custom of the country. The Court has jurisdiction (e).
1

is

landlord.

is

X

X

for breach of a contract to give
2 A brings an action against
up the possession of a house in London to A (/). Semble, the
Court has jurisdiction.
for breach of a contract for
3. A brings an action against
with possession of
brickyard,
accompanied
sale of a business, as a
Semble, the Court has
the premises where it is carried on (g)
.

X

.

jurisdiction.
4.

A

brings an action against

for the sale of a

growing crop of

X

for the breach of a contract

manent crop not within the description
industriales (h)

.

and peremblements or fructus

grass, being a natural

of

Semble, the Court has jurisdiction

(«)

Usher (1884), 14 Q. B. D. 78, 81, judgment of A. L. Smith, J.
Sutherland (1887), 20 Q. B. D. 147, 151.
v. Sutherland (1887), 20 Q. B. D. 147, compared with Agnexu v.
(e)
Vsher (18«4), 14 Q. B. D. 78; 51 L. T. N. S. 576, (O. A.) 752.
12 C. B. 283; 21 I,. J. O. P. 163.
(J) Kelly V. Webster (1852),
L,. J. 0. P. 76.
(?) Smart v. Harding (1855), 15 0. B. 652; 24
(A) Crosby v. Wadsworth (1805), 6 East, 602; 8 E. R. 566; Oarrington v.
(c)

Agnetv

(d)

Kaye
Kaye

v.

v.

Roots (1837), 2
(i)

These

M. & W.

248.
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5

.

A

brings an action against

of a contract for the sale

of a house in London.

6

.

A

brings an action against

hj

tract for the sale

A

X to enforce specific performance
X to A,

by X to A, or for the lease bj
The Court has jurisdiction.

to

X

X for

the rectification of a con-

The Court

of land in Middlesex.

has jurisdiction.
7.

A

brings an action against X, the assignee of a lease of a

X

is
house in Middlesex, for breach of covenant to repair.
The action is one in which a contract or
resident in Scotland.

liability affecting

land in England

Court has jurisdiction

is

The

sought to be enforced.

(fc).

8. A brings an action against X, domiciled in Scotland, for
one quarter's rent of a house at Liverpool, held under a lease for

A

ten years.

X

claims the rent from

alleges that the assignment

was

X

as assignee of the lease.

to secure a debt,

and that he

never signed or accepted the assignment, or entered into possession.

The Court has
9.
title,

X

(semble) no jurisdiction under this Exception

(J)

in Ireland makes a statement, in the nature of slander of

owned by A in England. A
The Court has no jurisdiction (m).

in respect of land

action against

Exception 3

any

X.

{n).

— The

relief is

brings an

Court has jurisdiction whenever

sought against any person domiciled or

ordinarily resident in England.

Comment.
The

extent of this Exception depends upon the meaning of the

might conceivably be used as meaning such
relief as, before the Judicature Act came into operation, was obtainable in a Court of equity, and was not obtainable at common
term "relief."

law.

It

is,

It

however, apparently used in the widest sense, and

includes the recovery of a debt, or of

breach of contract or tort (o).

If this be

damages in an
so,

action for

the expression " when-

•within the fourth section, of the Statute of Frauda,

and therefore

(it is

sub-

mitted) within Exception 2.

Hallm, [1892] 1 Q. B. 321.
Usher (1884), 14 Q. B. D. 78, affirmed 61 Li. T. (O. A.) 752:
(m) Caaey v. Amott (1876), 2 0. P. D. 24. Whe^e, under the illustrations
of a, particular Exception, it is stated that " the Court has no jurisdiction," the
meaning is that the Court has not jurisdiction under that particular Bxoeption.
(») Ord. XI. r. 1 (o).
(o) See Eadad v. Bruce (1892), 8 T. L. E. 409, and the very wide meaning
(k) Tassell v.
(I)

Agnew

v.
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"ever any relief is sought" is almost equivalent to "whenevar
" any action is brought." Hence domicil or ordinary residence in

England is of itself a ground of jurisdiction against a defendant
who might otherwise, on account of his absence from England, be.
exempt from the jurisdiction of the Court (p)

The

expression "domiciled or ordinarily resident" recurs in

Exception

5,

and

also, in

a slightly different form, in Rule 69,

post{q).

between

It is of importance, therefore, to note the distinction

"domicil" (r) and "residence" (s); and to bear in mind that the
words "domicil" and "domiciled," when employed in a Rule of
Court or an Act of Parliament, are to be taken in their strict
technical sense (t)

A man's domicil is the country which is considered by law to be
permanent home (u) What is a man's domicil is, therefore, a
It
matter of law to be determined by strictly technical rules (x)

his

.

.

may

be either a domicil of choice (y) or a domicil of origin (z)
hence, under conceivable circumstances, it may happen that the
jurisdiction of the Court under Exception 3, as under

Excep-

tion 5, depends on the answer to the question whether the defen-

dant's father was or

was not domiciled in England

the defendant's birth.

A

at the time of

man's residence, on the other hand,

given to the term "relief" in the Petitions of Eight Act, 1860 (23

&

is

24 Vict.

«. 34), 8. 16.

"
"
(y) In an earlier edition it was argued that the term relief in Exception 3
Ord. XI. r. 1 (c)) ought to receive a narrower interpretation and be
taken to mean such relief as used to he obtainable in a Court of equity and was
(i.e.,

not obtainable in a Court of common law. But the Court doea not appear to
have in fact affixed this narrower interpretation to the term " relief." It should,
however, be noticed that if the term " relief " be used in its widest and popular
sense, the Exception under consideration (Ord. XI. i. 1 (c)) may certainly, in
many cases, immensely widen the jurisdiction of the Court. See Illustrations,
p. 260, post.
s. 4, suh(g) llule 69, p. 320, is grounded on the Bankruptcy Act, 1914,
and, to a great extent, deifines the limits of the Court's jurisdiction in

a. 1 (d),

matters of bankruptcy.
(r) See chap, ii., p. 83, ante.
(«)

(f)

See p. 84, note (e), ante.
parte Cunningham (1884), 13 Q. B. D. (0. A.) 418; In re Hecquard

Ex

<1889), 24 Q. B. D. (C. A.) 71.
(u) See definition of " domical," pp. 68, 72, 83, ante.
147, ante.
{x) See Rules 1—18, pp. 83

—

(y) See p. 109, ante.
(z) See p. 106, ante.

17(2)
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the place or country where he in fact

Where

that a

it is

man

is

habitually present (a).

ordinarily resident

is

is

a matter with

and which must be ascertained in the same way as any other physical fact. A man, again^
may be domiciled in one country, e.g., France, and may be
No man can be
ordinarily resident in another, e.g., England.
there
but
exists at any
than
one
countries
domiciled in more
(&),
ordinary
having
an
residence
in at
rate a possibility of a person
which legal

least

rules have nothing to do,

two countries.

This would. be so

if a

man

were, as a regular

habit, to pass haK of every year in England
" Ordinary residence " means something

and half in France (c)
more than mere temporary presence in England," though exactly what amount of
presence in England amounts to " ordinary residence" is a matter
which scarcely admits of exact definition {d)
Illustrations.

X, T's executor, is
A, a legatee,,
brings an action against JL for the improper investment of money
The Court has jurisdiction (e).
received under T's will.
T, a testator, dies domiciled in Ireland.

1.

domiciled in England, but

A

2.

is

residing in Ireland.

brings an action against

X

for the rectification of a

made between X. and A. X. is domiciled
in France. The Court has jurisdiction.

contract

but

is

3. .X,

an Englishman, domiciled

or

in England,,

ordinarily resident in

England, makes a promise of marriage to A, a Greek woman,,
born in Syria.

X

goes abroad.

of promise of marriage.
(a) See chap,

ii.,

A

brings an action for breach

The Court has

jurisdiction (/).

p. 84, note (e), ante.

Rule 3, p. 99, ante.
(») See In re Norris (1888), 4 T. L. R. 452; Ex parte Heoquard (1889), 24
Q. B. D. (O. A.) 71. Compare Ord. XI. r. 1 (o), (d), and (e), and Bankruptcy Act, 1914, s. 4, Bub-3. 1 (d). Modern legislation exhibits a tendencyto base jurisdiction on domicil or ordinary residence. See Ex parte Cunningham
(1884), 13 Q. B. D. (O. A.) 418; Ex parte Barne (1886), 16 Q. B. D. (0. A.)
(6) See

522.

(d) Compare Ex parte Gutierrez (1879), 11 Ch. D. (C. A.) 298; Ex parteHecquard (1889), 24 Q. B. D. (C. A.;) 71. For a case of deliberate abandonment of domicil and residence, see Drexel v. Drexel, [1916] 1 Ch. (C. A.) 251.
(e) See Harvey v. Dougherty (1887), 56 L. T. 322.
The service was allowed by
(/) Hadad v. Bruoe (1892.), 8 T. L. R. 409.
the Divisional Court, not on the ground that the contract was to be performed
in England, i.e., came within Ord. XI. r. 1 (e), as it then stood, but on theground that it came within Ord. XI. r. 1 (o) (Exception 3). And on this very
ground it was laid down that the judge could not inquire into the existence of
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domiciled in England. X enters into a contract with
performed in France. A brings an action against
for breach of contract.
The Court has jurisdiction (gr)
4.

^

J

is

X

to be

5.

X.'s

domicil of origin, which he has never abandoned,

He

Scottish.

bouse and carries on business.
incurred in England a debt to

6.

X, domiciled

in France.

He

A

is

^-1

absent in France.

of 1,000Z.

The Court (semble) has

for the debt.

is

ordinarily resident in England, where he has a

is

A

He

has

brings an action

jurisdiction.

or ordinarily resident in England, assaults

brings an action for the assault.

A

The Court has

jurisdiction.

Exception 4(A).
action

— The
[for

is

Court has jurisdiction when the

the

administration of the personal

estate of an}' deceased person

who

at the time of

death was domiciled in England^ {i\ or for
the execution (as to property situate in England)
any written instrument, of
of the trusts of
which the person to be served with a writ

his

(defendant) is a trustee, which ought to
executed according to the law of England (A).

be

" There was, however, the alternative
facie evidence of a cause of action.
" case of a defendant domiciled or resident within the jurisdiction [i.e., in
"England], and he thought the judge in such a, case was not warranted in

prima

" inquiring into the cause of action. There was, it appeared, a claim which
" could be maintained in the Courts of tliis country against a person ordinarily
"resident in this country; and on the plaintifiE stating that she had a cause of
" action against such a person, she was entitled, without more, to have a writ
"of summons for service upon him out of the jurisdiction" {i.e., out of
England).

Ibid., p. 410, per Cave, J.

B. D. 421. In
(y) Compare Jones v. Scottish Insurance Co. (1886;), 17 Q.
that case the action could not be maintained, but the reason was that the
defendant was held by the Court not to be ordinarily resident or domiciled in
See as to domicil of companies, Rule 19, p. 163, ante.

England.

Qi) Ord. XI.

r.

1

(d).

convenient to give the whole of this Exception, though the words in
square brackets are best considered in the comment on Rule 76, p. 340, post,
which refers to jurisdiction in respect of a grant of administration.
(i)

It

is

(A) Annual Practice, 1921, p. 90; Winter v. Winter, [1894] 1 Ch. 421.
Compare Wood v. Middleton, [1897] 1 Ch. 131.
Note that the Exception has no application to a trujt which ought to be

executed according to the law of Scotland (Trusts (Scotland) Act, 1921 (11
12 Geo. 5, 0. 58), s. 10) or any other country than England.
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Comment.
The property subject to the trusts, or some portion of it, must
be situate in England at the time when leave to serve the writ is
given, or at any rate at the time of service, or when an application
to the

Court to

set aside the service is

made.

Therefore, where the

only proper.ty subject to the trust consisted of consols which the

defendant has

and then

sold,

left

of the leave being given to serve

England, so that at the time

him

there was no property subject

nor had there been since, service was set aside.

to the trust

Illustrations.

by deed conveys leasehold and freehold property in
England to JX and Y in trust, on the death of N to sell the same
and pay the proceeds to A and B. A and B bring an action
against X and Y to have the trust executed. The Court has
1. A'

jurisdiction.
2.

X

is

Under the

sum

a settlement executed March, 1886.

sole trustee of

trusts of the settlement,

A

is beneficially entitled to

Before 1st May, 1893,

of consols.

X

a

seUs the consols and

and has not returned there. There is no other
property in England which is subject to the trusts of the settlement. The Court has no jurisdiction (Z) to entertain an action by
leaves England,

A

for execution of the trusts of settlement.
3.

X is sole trustee of a settlement made in

Scotland, and to be

A

executed in accordance with the law of Scotland.
settlement, entitled to a share in
is

money which

The Court has {semble) no
by A for the execution of the

in Scotland.

tain an action

Exception o(m').
action

is

is

is,

under the

in England.

X

jurisdiction to entertrust.

— The Court has jurisdiction whenever the

one brought against a defendant not domi-

ciled or ordinarily resident in Scotland to enforce,

rescind, dissolve, annul, or otherwise affect a contract, or to

recover damages or other relief for or in

respect of the breach of a contract [which either is]
(0 Wintei-

«.

Winter, [1894]

1

Ch. 421.

in 1921 by R. S. C, June 23; and
Wanshorough Paffer Co., Ltd. v. Laughland, [1920] W. N". 394; Laughland v.
Wansborough Paper Co., Ltd. (1921), 1 So. L. T. 341, Ofc. of Se3S., decided
before the rule was altered to exclude the case of a defendant- domiciled or
.

(»»)

See Ord. XI.

r.

1

(e), as

amended

ordinarily resident in Scotland.
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made in England, or
made by or through an agent
residing in

trading or

England on behalf of a principal

trading or residing out of England, or

or

is

by

its terms or by implication is to be
governed by English law,
one brought against a defendant not domiciled

(iii)

or ordinarily resident in Scotland or Ireland, in
respect of a breach committed in

England

of

a

contract wherever made, even(w) though such breach

was preceded or accompanied by a breach out of
England which rendered impossible the performance
of the part of the contract which ought to have been
performed in England.

Comment and

Illustrations.

This Exception is based upon Ord. XI. r. 1 (e).
It needs
some explanation, and it will be well, tberefore, to study with care
the words of the Hule upon which the Exception is grounded, and
read with the Exception Wansborough Paper Co.x. Laughland (o)
and Johnson v. Taylor Bros, (p), both of which elucidate its
meaning. The following points should be particularly noticed:

—

(1)

The Exception

applies to four combinations of circum-

stances or cases (q)

First Case.

X,

—Where a contract

is

made in England.
London with A.

for example, makes a contract in

X breaks

It makee no difference in this
the contract out of England.
instance whether the contract is broken in England or in a foreign
be a British subject or an ahen, e.g., a
country, or whether
French citizen or a citizen of the United States.

X

Second Case.

—Where

a contract

is

made through an

agent,

N, trading or residing in England, on behalf of a principal trading
(«) The remainder of this exception renders Johnson v. Taylor Bros., [1920]
A. O. 144, obsolete. Hence the Court has jurisdiction in respect to any action
on contract with regard to which any breach whatever is committed in England
(o) [1920]

W. N.

394.

Ip) [1920] A. O. 144.
" is not here used with the meaning of a matter decided
(g') The word " case
by the judgmeut of the Oourfc, but simply as one of three circumstances which
gives the Court under this exception jurisdiction to entertain an action

a defendant

is

not in Bngland.

Digitized

by Microsoft®

where

.

JURISDICTION OF THE HIGH COURT.

264

or residing in a foreign country, e.g.,

France or the United

States,

with any person trading or residing anywhere.
Thus y, trading or residing in Jersey, makes a contract,

through an agent, N, trading and residing in London, with A,
who may be in or out of England. It is to be noted that while the
agent whom X. employs must, to come within this Case, be trading
or residing in England, and the person who makes a contract
through such agent must be trading or residing out of England,
A, the other party to the contract,

may make

it

wherever he

happens to be. Thus, if N, the agent trading, &c. in London,
acting on behalf of X, residing, e.g., in France, bargains by
will supply goods of a certain value to A, who is
letter that
then travelling for pleasure from Paris to Rome, and A receives

X

X's oSev when in

Eome

Supposing, however,

it

or in Naples, the Court has jurisdiction.

turns out that

X is at the moment when he

employs iV neither trading nor residing in a foreign country, but
is residing in England, the Court has not in this case any jurisdiction under this Exception.

Third Case.

— Where the contract is by

its terms or by implicaby English law.
A, an Englishman, and X, a French citizen, contract in
writing that A shall provide a house in England for X at a certain
rent, and that X shall pay the rent quarterly to A in England.
A provides a house, but does not pay the rent. The Court has

tion to be governed

X

jurisdiction.

If there be no definite statement in the contract as to the country
where the money is to be paid, it is implied by English law that
the money must be paid by
to J. in England.
The Court has

X

jurisdiction.

In these three Cases jurisdiction cannot be exercised against a
defendant domiciled or ordinarily resident in Scotland (r)

—

Fourth Case. Where an action is brought for the breach
England (s) of any contract against a defendant not domiciled
ordinarily resident in Scotland or in Ireland

in
or

{t).

(r) This restriction was not contained in the rule as enacted in 1920, bat was
added in 1921.
(s) As to when a contract is broken in England, compare Hollcmd v. Bennett,
[1902] 1 K. B. (C. A.) 867; the termination of a contract by a letter written

abroad

not a breach within the jurisdiction.

Failure to pay is a breach
O'Uara, Ltd. v. Bodd, [1912] 2 Ir. E. 55. Contrast
Anger v. Vasnier (1902), 18 T. L. R. (O. A.) 596; Comber v. Leyland, [1898]
A. 0. 524. See also Conflict (2nd ed.), pp. 233—241.
(t) This case is not enumerated in sub-rule (e) of Ord. XI. r. 1, but results
is

within the jurisdiction.
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1 X, a French citizen, makes a contract in Jersey, with A, a
French citizen, to do certain work for A, and A contracts to
a certain price in London for the work done.
pay
Either
breaks his part of the contract.
A or
The Court has juris-

X
X

diction.

The circumstances

same as in the foregoing IllustraA, though a French citizen and though he breaks
the contract in England by refusing to pay for the work done, in
England, is domiciled or ordinarily resident in Scotland or
Ireland.
The Court (semble) has no jurisdiction (m)
2.

are the

tion, except that

.

Exception Q{x).

— The

the action

is

Court has jurisdiction whenever
founded on a tort committed in

England.

Comment and
The meaning

Illustration.

from the

of this Exception is best seen

follo\\ing

Illustration:

A

assaulted in England, or

is libelled in England, by X, Avho
does
not return to England. The
France
and
then
entertain
an
action by A for the assault
jurisdiction
to
Court has
difference
in this matter what is
or for the libel, and it makes no

is

goes, e.g., to

X's nationality.
This Exception clearly does not cover the case of an assault
upon ^, or a libel on A, by X, committed in Paris. If the Court
has jurisdiction to entertain such an action
all,

it

must

arise, if at

under Exception 3 {y).

— The

Court has jurisdiction whenever
any injunction is sought as to anything to be done
in England, or any nuisance in England is sought

Exception 1

{s)

from the language of the second paragraph of that rule which
Exception 5.

is

reproduced in

Watkins v. Scottish
(«) See Lenders v. Anderson (1883), 12 Q. B. D. 50;
Imperial Co. (1889), 23 Q. B. D. 28S.
Contrast In re Smith (1876), 1 P. D. 300; The
(a;) See Ord. XI. c. 1 (ee).
Fivar (1876), 2 P. D. 29, decided under the former state of the law.
iy) See Exception 3
(z)

Ord. XI.-

r.

and Comment, pp. 258—260, ante.

1 (f).
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be prevented or removed, whether damages are
or are not also sought in respect thereof.

to

Comment.
The injunction sought

for should have reference to sornething

he done in England, or to a nuisance in England, and must be

to

the substantial relief claimed (a)

Illustrations.
1

X,

4

resident in Dublin, sends cards to

in London, through

the post-office and otherwise, containing libellous and defamatory
ttiatter.
A brings an action claiming an injunction to restrain X
from sending such post-cards, and also claiming damages. The

Court has jurisdiction (6).
2.
d Co. carry on business in Scotland, having a registered

X

Xd

in Glasgow.

office

A

mark.

Co. at Manchester infringe A's trade-

The Court

brings an action to restrain infringement.

has jurisdiction (c).
3.

yl is the patentee of a particular

Glasgow,
also in

X

sells

kind of watch-case.

X,

in

watch-cases of the patented kind in Scotland, and

England, and particularly in Liverpool and in Manchester.
answer to applications by customers in England, sends

also, in

the patented watch-cases to

Scotland.
patent,

and

A

England in return

brings an action against

to obtain injunction against

X in England.
4. X resides in

by

The Court has

Xfor

for

payment

in

infringement of

infringement of patent

jurisdiction (d).

Scotland, and there contracts with

A d

Co.,

an English company, to perform certain services in the Transvaal
at a salary.

He

goes to the Transvaal, but returns thence before

he has fully performed his contract.
(a)

[1907]

A d

Co. refuse to pay

X

Compare In re De Penny, [1891] 2 Oh. 63; Watson v. DaUy Record,
1 K. B. 853; De Bernales v. New York Herald, [1893] 2 Q. B. (0. A.)

97 (n.); Alexander ^ Co. v. Valentine # Sons (1908), 25 T. L. R. 29.
(S) Toisier v. HawUns (1885), 15 Q. B. D. 650; (0. A.) 680. Compare the
judgment of the House of Lords on the similar rule of Oourt in Ireland, Jhenlop
Rubber Co. v. Ihmlop, [1920] 1 Ir. R. 280; [1921] A. O. 367. See also
Alexander § Co. v. Talentine ^ Sons (1908), 25 T. L. R. 29.
(c) In re Burland's Trade Mark (1889), 41 Ch. D. 542.
Compare Marshall
V. Marshall (1888), 38 Ch. D. (0. A.) 330.
(d) Speckhart v. Campbell, [1884] W. N. 24; Chemische Fabrik v. Badisohe
Anilin und Soda Fabrik (1904), 20 T. 3j. R. 552. Compare In re Burland's
Trade Mark (1889), 41 Ch. D. 542; and Kinahan v. Kviiahan (1890), 45
Ch. D. 78.
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pajt of salary which he claims.

winding-up oi

A d

Co.

Ad
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threatens a petition for the

Co. bring an action against Z,

claiming (1) rescission of contract, (2) retumn of moneys paid,
(3) injunction to restrain

X from presenting petition.

The Court

has jurisdiction (e).
5. JV, a trader in England, orders goods from X, a foreign
manufacturer in Switzerland.
addresses the goods to JSI in
England and delivers them to the Swiss post-ofEce by which they
are forwarded to England.
The goods are manufactured by
according to an invention protected by an English patent. An
action by A, the patentee, against
claiming an injunction

X

X

X

against infringement of patent.

Exception

B>{g).

The Court has no

—"Whenever any person

jurisdiction (/)

(A) out of

England

a necessary or proper party to an action properly
brought against some other person duly served with

is

a writ in England, the Court has jurisdiction to
entertain an

against such first mentioned
person as a co-defendant in the action.
action

Comment.
It

may

be necessary or proper that a

plaintiff,

A, should make

not only one person, X, but also some other person, Y, defendant
in an action.
debtors, or

This

where

is so,

A

for example, where

X

and

Y

are joint

has a claim, alternatively, either against

X or

Under these circumstances, one of the defendants, X, may
be in England and be duly served with a writ, whilst the other

Y'.

defendant, Y,

may

be out of England, so that

it is

impossible to

(e) Lisbon Berlyn Gold Fields v. Meddle (1885), 52 L. T. 796. Semhle, that
resides in Scotland.
the claim for an injunotioii justifies jurisdietion though

X

See Ord. XI.
(1885), 12

r.

B.

2; In re

651,

Ofc.

Be Penny,

[1891] 2 Ch. 63;

Waygood %

Co. v. Sennie

of Sess.

and delivery of the goods by X was oomplebe on their being
Nothing was done by X in England
for which A had a right of action. Badische Anilin und Soda Fabrik v. Basle
Chemical Works, Bindschedler [1898] A. C. 200. Aliter if X had brought the
goods to Bngland and there sold them. Semhle, in the particular case, that
(1) there was neither a. right of action against X if (e.g.) he had appeared
before the Court, nor (2) a right to serve him with process out of England.
(^) Compare the language of Ord. XI. r. 1 (g).
(A) A foreign partnership is not a person within the meaning of this ExcepSee Ilellfeld v.
tion, and service mugt be effected on the individual partners.
(/)

The

sale

delivered to the post-office in Switzerland.

,

Rechnitzer, [1914] 1 Oh. (0. A.) 748.
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on him in England. This is the state of things to
which Exception 8 applies.
Ill order that under these circumstances the Court may have
jurisdiction within Exception 8, three conditions must he

effect service

fulfilled :-

First. There

must he an action properly brought against X, the
By "properly brought" is meant that it is

original defendant.

brought against

must not

X

He

as a principal or substantial defendant.

be, that is to say, a parson against

whom

the action

brought for the sake of giving the Court jurisdiction over
eo-def endant,

The

is

his

Y (i)

original action

maj

be an action for a

tort

(Zc)

X

must be duly served with the writ in England.
would appear to follow that Exception 8 has no application
either where all the defendants, or none of the defendants, in an
It is applicable, in other words, only
action, are in England.
where one at least of the defendants is in England and one at
Secondly.
It

Tannery v. Eglinton Co,. (1884), 54 L. J. Ch. 81.
had such an application [i.e., an appUca^'tion to allow, under Ord. XI. r. 1 (g), service of a writ on a defendant in
" Scotland] before me, 1 should require it to be shown that the person
" served within the jurisdiction [i.e., the original defendant, Z] was either the
(»)

"

See, especially, Yorhshire

1 think," says Pearson, J., " that if I

.

.

.

"

principal defendant, or at least as much a substantial defendant as the person
" sought to be served out of the jurisdiction. 1 cannot think that it is the
^'
intention of this Rule of Court to bring into thia country an action which was

" properly a Scotch aotion, simply because some person who had some

"

trifling

and who was not a principal defendant, was
*'
made a defendant and was resident here. I think that the Order means that
" where there is a proper English action, in which the party substantially sued
" is resident here, and in which some other party [T] who is out of the juria" diction is sued in respect of some trifling claim, then that person [F] may be
"served out of the jurisdiction." Ibid., p. 83. See and oompa.re Tassell v.
Hallen, [1892] 1 Q. B. 321; Collins v. North British, ^o. Ins. Co., [1894]
interest in the matters in dispute,

3 Ch.

2.28.

In order to appreciate the bearing of Mr. Justice Pearson's language, it must
be remembered that the question actually before the Court is the technical
question whether leave should be granted to serve a writ out of England under
Ord. XI. 1. 1 (g); that this, however, involves a question of jurisdiction, and
that Exception 8 is based on Ord. XI. r. 1 (g). There does not, it must be
added, appear to be authority for the suggestion that the interest of F in the
matters in dispute need be trifling. See also Witted v. Galbraith, [1893] 1 Q. B.
(C. A.) 577; Deutsche National Bank v. Paul, [1898] 1 Ch. 283; The Due
d'Aumale, [1903] P. (C. A.) 18, where the defendant out of the jurisdiction
was the more important; Bawtree v. Great North West Central Railway (1898),
14 T. L. R. 448.
(Jc) Croft V. King, [1893]
Q. B. (C. A.) 142.

1

Q. B. 419; Williams v. Cartwright, [1895]
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least of the

defendants

tion 8 applies, the

is

26&

not in England

Court

maj

(l). Hence, where Excephave jurisdiction to entertain an

action against a person over \\'hom, if the action had been
brought
against him alone, the Court would have had no jurisdiction
(to).

Thirdly. Y,

who

is

out of England, must be either a necessary

or proper party to the action.

Y is a proper party to an action against
depends on this: Supposing both
and Y had been in
England, would they both have been proper parties to the action?
If they would, and only one of them, X, is in this country, then,
under our Exception, the Court has jurisdiction to entertain an
The question whether

X

X

action

against the other,

Y, just as

if

he had been in this

country (n).
" If a person is
'

'

'

'

'

be dealt with, for the purpose of service of process, as if he was
amenable to the jurisdiction of the Courts her©. If he does not
choose to submit to the jurisdiction he must take his chances, and
no remedy will be effective against him unless he has property

'in this country.
'

'

mixed up in a transaction carried out in this
subjects, I see no reason why he should not

EngKsh

country by

must come

I see

no particular hardship in saying that he
he wishes to defend

to the Courts of this country if

himself "(o).

Exception 8 applies to a defendant domiciled

or ordinarily

resident in Scotland (p) or Ireland.

(Z)

Whether

of them, X,

Ord. XI.,

is

e.g.,

it

may apply where

both defendants are out of England, but one

served with a writ out of England under some other clause of
(c)

(Exception 3) as a person domiciled in England!"

r. 1 (g^)

seem to show that this question must be answered

under clause

The words of Ord. XI.

in the negative, for in the supposed case the original defendant, X,

is not served
within the jurisdiction. In Harvey v. Dougherty (1887), 56 Ii. T. 322, a contrary opinion seems to be expressed or implied; but see John Russell f Co., Ltd.
V. Cayzer, Irifme f Co., Ltd., [1916] 2 A. O. 298, which decides that the sub-

mission of one of two defendants in Scotland

is

no ground

for jurisdiction over

the other.

A.) 142, 145, judgment of
and p. 148, judgment of Bigby, L. J.
(») See Maasey v. Seynes (1888), 21 Q. B. D. (0. A.) 330, 338, judgment
of Esher, M. B.; Jenney v. Maokintosh (1886), 33 Oh. D. 595; In re Lane
(1886), 55 L. T. 149; Collins v. North British >MeroantUe Insurance Co., [1894]
3 Ch. 228; Duder v. Amsterdamsoh Trustees Kantoor, [1902] 2 Oh. 132; The
Luc L'Aumale, [1903] P. (C. A.) 18; Oesterreichisohe Export, #c. Co. v.
British Indemnity Co., Ltd., [1914] 2 K. B. (C. A.) 747; In re Beoh, Attia v.
(»») Williams v. Cartwright, [1895] 1 Q. B. (O.

Esher,

M. R.

;

Seed (1917), 87 L. J. Ch. 335; Joynt v. MeOrum, [1899] 1 Ir. E. 217.
(o) 21 Q. B. D., p. 334, judgment of Wills, J.
(p) See The Washburn, ^c. Co. v. The Cunard Co. ^ ParTees (1889),
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Illustrations.

X, on

1.

from Y,

instructions

contract with

The

A.

contract

is

enters, as

mad©

agent for Y, into a

in London, and

is to

be

performed out of England. Y repudiates the contract. A brings
an action against X, who is in England, for breach of warranty
that X was authorised to contract for Y, who is in Austria, and
has an alternative claim against Y if
was authorised to contract
for him. The Court has jurisdiction to entertain an action against

X

X {q)

co-defendant with

i' as

A

2.

ment

brings an action against

A

convey to

to

their

X

Y

is

in the United States.

The Court

proper party to the action.

A d

for breach of agree-

shares

Z

formerly carried on by A, X, and Y.
in England.

Y

and

respective

is

in

partnership

served with a writ

Y

is

a necessary or

has jurisdiction

(r).

American company, own a patent for barbed
wire.
Y, carrying on business in Ireland, buys from N, inAmerica, wire which is an infringement of A d Co.'s patent.
d' Co., a steamship company, carry the wire for Y and land it
3.

Co., an

X

at Liverpool for trans-shipment to

an English company.

Ad

Y

in Ireland.

to obtain injunction against their dealing

cation for leave to add

The Court has

Ireland.

A

4.

Y

and serve

Y

with the wire.

is

jurisdiction (s).

brings an action of deceit against

domiciled and resident in Scotland.

the writ, and

Y

The Court has
5.

A.

is

Appli-

with writ and notice in

X and Y in respect of
Z in England.
X has been served with

a fraud jointly committed by them in London.

Y

X d Co. are
X d Co.

Co. bring an action against

is

a necessary and proper party to the action.

jurisdiction (t).

brings an action against X, residing in England, and.

T. L. R. 592, judgment of Stirling, J.; Zopez v. Chavarri, [1901] W. N. 115;
Massey v. Seynea (1888), 21 Q. B. D. (0. A.) 330, with which contrast language

and Huddleston, B., in Speller v. Bristol Co, (1884),; 13 Q. B. D.
see Barvey v. Dougherty (1887), 56 L. T. 322.
Contrast Indigo
(?) Massey v. Eeyn.es (1888), 21 Q. B. D. (0. A.) 330.

of Gi'ove,

96, 98, 99.

J.,

But

Co. V. Ogilvy, [189\] 2 Ch. (0. A.) 31.

"The person whom it is
(y) Lightowler v. Lightowler (1884), W. N. 8.
"sought to serve is resident out of the jurisdiction [i.e., out of England]; and
" the action, as against him, is founded on a breach of contract by him out ot
"the jurifldiotion [i.e., out of England]. But it is stated that [X\, the other
"defendant, has been duly served within the jurisdiction [in England]; and,
" as this is a partnership matter, 1 think that [Y] is a necessary or proper
Ibid., judgmemt of Butt, J.
Washburn, ^c. Co. v. Cunard Co. ^ Parkes (1889), 5 T. L. R. 592.
WUliams v. CartwHght, [1895] 1 Q. B. (O. A.) 142.

party."
(s)
(«)
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against Y, domiciled or ordinarily residing in Scotland.

X
Y

N. who

.

carries

Ad-

insurance with

made

jurisdiction

(?s).

on business in London, deposits policies of
Co., a

N

him.

to

policies in

Before

applies for leave to serve the writ on

The Court has no

in Scotland.
6

A

served with the writ,

is

German

life

bank, as security for advances

afterwards creates a second charge on same

favour of Y,

who

Germany.

resides in

Ad

Co. sub-

sequently acquire the equity of redemption in the policies and
transfer

An

to

it

X,

resident in England, as trustee for

action for foreclosure

who

then brought against

is

then apply for leave to add

of writ on

Y

in

Y

c§

Co.

X hj Ad

Co.,

defendant and serve notice

as

The Court has no

Germany.

A

jurisdiction (x).

—

Exception 9 (y).
The Court has jurisdiction when the
action is brought by a mortgagee or mortgagor in

mortgage of personal property situate
in England, and seeks relief of the nature or kind
relation to the

following, that
of possession

is

to say, sale, foreclosure, delivery

by the mortgagor, redemption,

recon-

veyance, delivery of possession by the mortgagee,
but does not seek (unless and except so far as permissible under Exception 5(s)) any personal judg-

ment

or order for

payment

of

any monies due under

the mortgage.

Comment.
This

Exception, which

follows

the wording of

Ord.

XI.

makes good a defect arising from the fact that an action,
mortgage of personal property,
is not regarded by English law as an action founded on a breach
of contract, whether or not the mortgage deed provides expressly
for the payment of interest on the sum in respect of which the
mortgage is created and the repayment of the principal. This
view, of course, rests on the fact that the mortgagee is, strictly
r.

1 (h),

e.g., for foreclosure, in respect of a

The Yorkshire Tcmnery v. Bglinton Co. (1884), 54 I/. J. Oh. 81.
Deutsche National Bank ». Paul, [1898] 1 Oh. 283. No actual relief
was claimed against X, who was therefore not properly made a defendant, but
should have been joined as co-plaintiff. The action therefore was not properly
brought against X. Henoe Exception 8 does not apply.
(«) See
(a:)

(y) Ord. XI. r. 1 (h), added in July, 1916;
(«)

Except

as permissible

under Ord. XI.
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speaking, the legal owner of the property, the subject of the mort-

gage, and an action for foreclosure

founded on his ownership,

is

not on a breach of contract, though such a breach
for the action to assert the right of ownership

.

is

the occasion

There

obviously

is

no good ground for refusing to exercise jurisdiction in the case
of an action of this kind, and the casus omissus is now made good.
Illustrations.
1

X,

A

as beneiicial owner, conveyed to

by way of mortgage

his interest in personalty under an English marriage settlement,

in order to secure a loan and the interest payable on

and

A

A

Australia.

issues

X

it.

Both

X

now

residing in

an originating summons against

X claiming

were then resident in England, but

is

an account of the sum due under the mortgage deed and enforcement of payment of that sum by foreclosure or sale, and applies
in Australia.
to the Court for leave to serve the summons on

X

The Court may
2.

allow service (a).

carrying on business in England, claim
X, residing in Grermany^ a declaration that they are

A. (& Co., bankers,

as against

entitled to a charge

on certain

policies of life assurance deposited

may

with them, and that the said charge
closure.
3.

A.,

The Court has

jurisdiction

be enforced by fore-

(fe).

having obtained judgment against

X for 2,000Z.,

obtains

an order charging the judgment debt with interest on X's shares
In
in a public company in England.
is resident in America.

X

order to enforce the charge
sale of the shares.

Exception \0{d).
in

any

A

institutes

The Court has

an action asking for the

jurisdiction (c).

— Notwithstanding

anything contained

of the Exceptions to Rule 60, the parties

to-

(a) Contrast Hughes v. Oxenham, [1913] 1 Oh. (O. A.) 254, which was
decided in the opposite sense imder Ord. XI. r. 1 (e), and in which an alteration
of the rules to cover such oases was suggested.

(5) Contrast Deutsche National

under the old
(c) Contrast

orders, see the
r.

Bank

v.

[1898] 1 Ch. 283, decided

Paul,

rules.

Kolchmann v. Meurice, [1903]
Judgmemts Act, 1838 (1 & 2 Vict.

1
c.

K. B.

534.

110),

as. 14,

As

to charging-

15; Ord.

XLVI.

1.

(d) Ord. XI.

r.

2a;

this

rule

was made

resulting from the decision in British

Wagon

to

remove

the

inconvenience

Co. v. Gray, [1896] 1 Q. B.

35,.

Appeal that an agreement by a person domiciled or ordinarily
resident in Scotland providing for the service on him of an English writ of
summons in respect of the breach of such agreement would be invalid, although
by the Court

of
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any contract may agree

(a) that the Court shall
have jurisdiction to entertain any action in respect

of

such contract, and, moreover, or in the

alter-

any writ of summons in
any such action may be effected at any place within
or out of England, on any party or on any person
on behalf of any party or in any manner specified
or indicated in such contract.
Service of any such
writ of summons at the place (if any) or on the
party or on the person (if any) or in the manner (if

native, (b) that service of

any) specified or indicated in the contract shall be
deemed to be good and effective service wherevei'
the parties are resident, and if no place or mode or
person be so specified or indicated, service out of

England

of such writ

may

be ordered.

Comment.
This Exception follows and is based upon the language of
Order XI. r. 2a. Though not free from ambiguity, it seems that
the net effect thereof

any

case in

is to

extend the jurisdiction of the Court to

which the parties have

either expressly or implicitly

agreed to accept such jurisdiction.
ance with the principle
person

who by

(e) that a

his conduct has precluded himself

to its jurisdiction.

Two
(a)

cases are to be distinguished:

The

parties to a contract

Court shall have jurisdiction
of such contract, and
a writ of

This provision

summons

may

to

is

in accord-

Court has jurisdiction over any

from objecting

—

may

expressly agree that the

entertain an action in respect

further agree as to the

in such an action

is to

manner

in which

be served.

If

any

dispute arises in regard to the contract, the Court will have jurisdiction to entertain an action against a defendant resident out of

England, provided that service of the writ of summons is effected
in the manner provided for in the agreement (if any) between the
If no agreement has been made on this head the Court
parties.
had the agreement been for service on an agent in England, service there would
have been valid. Montgomery, Jones ^ Co. v. Liebenthal ^ Co., [1898] 1
Q. B. 487.
(e) See Iliile 5(), p. 235, ante.

18

D.

Digitized

by Microsoft®

JURISDICTION OF THE HIGH COURT.

274

Service of a writ out of England. It must, however, be
noted that the Court has no power to order such service (if there is
an agreement as to the mode of service) otherwise than as provided

'may order

by the agreement.
(b) Without expressly agreeing that the Court
diction in respect of a contract, the parties

mode

in which service of a writ of

out of the contract

may

be effected.

shall

may

have juris-

agree as to the

summons in any action arising
If the mode of service is fol-

lowed as prescribed in the agreement, the Court will have juris-

The Court,
England in such a

diction over a defendant resident out of England.
howevei', has
case;

no power

its jurisdiction

to order service out of

depends entirely on the precise carrying out

of the agreement between the parties.

The following observations deserve
Observation
has been

— Where

1.

made by

attention:

an agreement as

the parties, the writ

may

—

to service of

a writ

be served in any place,

on any person, and in any manner consistent with the agreement,
and without any application to the Court. The Court, however,
on an application by the defendant would doubtless set aside any
servioe which was not in accordance with the agreement, and
probably also any service based on what .the Court considered
unreasonable terms in the agreement as to service. In cases where
the Court has power to order service, the exercise of this power is
entirely discretionary.
It

may

be noted that

fact that the defendant

Scotland or Ireland,

Observation 2.

agreement

to

be in writing,
it

is

when

this

Exception

— Though

no express provision

come within the application of
it is

is

applicable, the

domiciled or ordinarily resident in
no bar to the jurisdiction.
is

this

made that an
Exception must

is

obvious that, in default of a Written agreement,

would often be impossible

to establish the existence or

the

precise terms of such an agreement.

Observation 3.— The giving to the Court jurisdiction to entertain an action on contract does not in general affect the law by

which the meaning of the contract is to be determined. There
exists, however, one important Limitation to this principle.
An
English Court gives a wide extension to the rule that matters of
procedure are governed by the lex fori, and hence treats the limitation of the time within which an action or other proceeding

must be brought, as a matter of procedure. The result is that an
action on a French contract, i.e., one made in France and wholly
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to be performed in France, if brought within the jurisdiction of

the Court, will be barred

by

by the French
which such an action must be

the English and not

rule regarding the time within

brought.
Illustrations.

A

and X, resident in England, make a contract in France
work by JL in that country, and
agre6 that the Court shall have jurisdiction in any action arising
out of the contract.
takes up his permanent residence in France
and acquires a French domicil. A brings an action for X's
1.

for the carrying out of certain

X

failure to carry out his part of the contract.

The Court has

juris-

diction (/).
2.

A, resident in England, contracts in Edinburgh with .X,
and domiciled in Scotland, for the erection by the latter

resident

of a house there.

It is agreed that a writ of

may be
address.
On

of the contract

served by being sent

business

default

sending a writ to

X

by X,

A

summons
by post

arising out
to

X at

his

an action by
The Court has

initiates

in the prescribed manner.

jurisdiction.

The circumstances are the same as in Illustration 2,
is sent by post to X in Dublin, where he has
lished his residence. The Court has no jurisdiction.
3.

that the writ

Exception \l{g).

except
estab-

— The Court has jurisdiction to entertain

an action against any two or more persons being
and carrying on business in
England, when sued in the name of the firm (if
any) of which such persons were co-partnei-s at the

liable as co-partners,

time of the accruing of the cause of action.

Comment.
This Exception

(/)

The

is

grounded on Ord. XLVIIIa. rule

case does not fall within Exception 3 or Exception

5,

1 (Ji).

and save for

the agreement, the Court would have no jurisdiction.

1

{g) Ord. XLVIIIa. rr. 1, 3; Worcester, ^c. Banking Co. v. Firbanh, [1894]
Q. B. (C. A.) 784. Compaj-e Grant v. Anderson, [1892] 1 Q. B. (O. A.)

108; Russell v. Cambefort (1889), 23 Q. B. D. (C. A.) 526, which, however,
Was decided under repealed Ord. IX. r. 6.
(A) " Any two or more persons claiming or being liable as co-partners, and
" carrying on business within the jurisdiction, may sue or be sued in the name
" of the respective firms, if any, of which such persons were co-partners at the

18(2)
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The Order appears indeed at first siglit to do little more thaa
allow and regulate " actions by and against firms and persons
" carrying dn business in names other than their own;" and not to
But Ord. XLVIIIa.

touch the extent of the Court's jurisdiction.
rule 1, has in reality a wider effect, at

against partnerships, than

this,,

any

rate as regards actions

and in such. actions may. extend
who are absent from

the jurisdiction of the Court over defendants

England.. For the Order provides, in actions against a firm
carrying on business in England in a firm name, a mode of serving
the writ at the firm's place of business in

applicable whether the

members

England which is
England

of the partnership be in

Hence, in actions within Ord. XLVIIIa. rule

or not.

1

(i.e.,

Exception 11), the Court has, in effect, jurisdiction to entertain
actions against persons who are not resident in England (i)

As
(1)

to this Exception, the following points deserve notice.

Exception 11 applies only to partners carrying on business
it on under a firm name (it)

in England, and carrying
(2)

Exception 11 extends to a firm,

"If the firm

foreigners or aliens.

"land], then, whether

"whether

"a

it also carries

may

writ

"without

all

carries

or

any of

on business

an English or a foreign

whom

Eng-

[in

and
on business in a colony or abroad or not,

it is

firm,

be issued against the partners in the firm

leave,

are

under Ord. XLVIIIa.

r.

1 " (I), i.e.,

name

Exception

11 applies.
" time of the accruing of the cause of action and any party to an action may
" in such case apply by summons to a judge for a statement of the names and
" addresses of the persons who were, at- the time of the accruing of the cause
" of action, co-partners in any such firm, to be furnished in such manner, and
"verified on oath or otherwise, as the judge may direct." Ord. XLVIIIa. r. 1.
(«) As to connection between rules as to the service of a writ and the jurisdiction of the Court, see Heinemann v. Hale, [1891] 2 Q. B. 83, 86, 87, judg;

ment of Cave,

John Russell S; Co., Ltd. v. Cayzer, Irvine S; Co., [1916]
judgment of Lord Haldane; In re King S; Co.'s Trade Marie,
[1892] 2 Ch. 462, 483; Pemberton v. Hughes, [1899] 1 Ch. (O. A.) 781, 792, per
Lindley, M. E.; Countess de Gasquet James v. S-uie of MecklenhUrg-Schvierin^
2 A. C.

[19141

29'8,

1*.

J.;

303,

53, 64; iiud

{k) See note

(Ji),

pp. 242, 251, 252, ante.
v. RevAnitser, [1914]

supra; HellfeW.

1

Ch. (0. A.) 748;

Roberts (1894), 70 L. T. 687 ; Sobson v. Festi, Eosini ^ Co., [1891]
2 Q. B. (C. A.) 92.
(/) Worcester, ^a. Banking Co. v. Firbank, [1894] 1 Q. B. (C. A.) 784, 788,
judgment of Esher, M. E. and p. 780, judgment of Davey, L. J., dissenting
Singleton

v.

;

from opinion of Coleridge, O. J., and Wright, J., in Grant v. Anderson, [1892}
1 Q. B. 108; and contra-st Western National Bank, ^c. Co. of New York r.
Perez, [1891] 1 Q. B. (O. A.) 304, and Indigo Co. v. Ogilvi/, [1891] 2 Oh.
(C. A.) 31, decided before Ord. XLVIIIa. r. 1, came into force.
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Under Exception

(3)

may

any of the foregoing ten Exceptions
Question.

— Has

may

not fall within

(w).

Court jurisdiction in cases not falling

the

within Exceptions 1 to 10
rr.

not

leave of the Court (m)

Exception 11 extends to cases which

(4)

is

be sarved by the plaintiff in the

by the Order without

directed

Court

11, the jurisdiction of the

discretionary, for the writ

way

277

(i.e.,

not falling within Ord. XI.

1,2a) to entertain an action against an individual

who is not in

England, but who carries on business in England in a name or
etyle other than his own name?
This inquiry

XLVIIIa.

is

rule

suggested by the very wide terms of Ord.

11,

which

runs

"Any

follows:

as

person

"carrying on business within the jurisdiction in a name or
"style other than his own name may be sued in such name or
"style, as if it were a firm name; and, so far as the nature of

"the ease will permit,

all rules relating to

proceedings against

"firms shall apply."

The inquiry must be answered

in

the

negative.

If

the

England, whether he be, e.g., a Frenchman (o), a domiciled Scotsman, or (it is submitted) an Englishman, the jurisdiction of the Court is not extended by his use in
defendant

not in

is

England of a trade name.

In such circumstances, "

" desiring to proceed against a single person,

"or a Scotsman
"[i.e.,

[or

if

he

is

A

person

a foreigner

an Englishman], must go under Ord. XI.
1 to 10], and cannot proceed under Ord.

under Exceptions

"XLVIIIa.

rule 11 " (p), i.e., under Exception 11.

That

is

the

substance and principle of the thing.

(m)

Ibid.

But the

Ord. XLVIIIa.

service

must be

effected exactly in the

way

prescribed by

r. 3.

(«) Note that, in an action against a firm in the firm name, execution can
as a rule, as regards partners who are not in England, issue only against the

property of the partnership which is in England (Ord. XLVIIIa. r. 8), and not
against the property of such absent partners which is not property of the
partnership, unless, of course, under Ord. XI. r. 1, service out of England has

been permitted on such partners.
(o) Si.

Gobam,

^o. Co. v.

Eoyermann's Agency, [1893] 2 Q. B. (C. A.)

96.

Sums, [1895] 2 Ch. (C. A.) 630, 635, per Lindley, L. J.
Contrast St. Gobam, §a. Co. v. Hoyermann's Agency, [1893] 2 Q. B. (O. A.)
96, and Maclver v. Burns, interpreting Ord. XLVIIIa. r. 11, with IVorcester,
(j))

Maclver

v.

#c. Banking Co.
XLVIIIa. x-. 1.

v.

FirbanJc,

[1894]
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Illustrations.
1

oi

1'

and

Z

carry on business in

X d Co. A

2.

Y

Xd

the firm name'

Co. for the breach"

X

d Co. with A to carry goods for A
America. Y and Z are neither of them in
The Court has jurisdiction to entertain the action (q).

of a contract made by

from France
England.

London under

brings an action against

and

to

Z

are residing in Natal.

under the firm name

oi.

Xd

They

carry on business

Co. both in Natal and in England.,

sues X d Co. upon a promissory note made by Y and Z
Cape Town and payable at their London office, and A issues
a writ against them in the name oi X d Co.
The Court has

A

in

jurisdiction to entertain the action (r).

(j) See Wmaester,

S^c. Banking Co. v. Firbank, [1894] 1 Q. B. (C. A.) 784.
would apparently have made no difference if Y and Z had been aliens, e.g.,
Frenchmen, carrying on business both in France and in England. Ibid., pp. 787,
788, judgment of Esher, M. E.

It

(r) Ibid.
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NOTE.
Third Party Procedure—E. S. O. Ord. XVI. rr. 48—55. Where
a defendaat iu an action claims to be entitled either to contribution
or to indemnity against any person not a party to the action (called

may in its discretion issue a
and thus exercise jurisdiction,
in the manner provided by Ord. XVI. rr. 48—55, over such third
partj'.
For the procedure in such case, the object of which is to
enable a defendant in an action to establish conveniently his claim
hereinafter a third party), the Court
notice to be served on the third party,

to contribution or

indemnity against a third party who may not be
is referred to the Eules of Court,

a party to the action, the reader

and works on

See as to nature of claim, Edison, dc.
Eden v. Weardale,
dc. Co. (1887), 35 Ch. D. (C. A.) 287; Johnston v. Salvage Association (1887), 19 Q. B. D. (C. A.) 4.58; Speller v. Bristol Steam Co.
What is to be noted as reg-ards
(1884), 13 Q. B. D. (C. A.J 9ti.
the jurisdiction of the Court is, that its exercise is discretionary that,
practice.

Co. V. Holland (1889), 41 Ch. D. (C. A.) 28;

;

down by Ord. XVI. rr. 48—55, it can be exerparty who is not in England, subject, however, to

within the limits laid
cised over a third

this limitation, that

it

cannot be exercised in regard to a third party

domiciled or ordinarily resident in Scotland or Ireland, when,

if he
were a defendant, the Court would not have jurisdiction over him,
Ord. XI.
i.e., in caaes solely within the latter part of Exception 5.
r-

1 (e).

Third party procedure which originates in the Judicature Act,
1873, s. 24, sub-s. 3, is, as regards service out of England of a third
party notice issued by a defendant under Ord. XVI. r. 48, governed

by Ord. XI. r. 1, so that a defendant can obtain leave to serve such
notice on a third party out of England only when the subject-matter
enumerated
which service of

of his claim falls under one or other of the specific cases

in Ord. XI.

r. 1

(see

Rule

60,

Exceptions

a writ out of England will be allowed.

1 to

9) in

McC'heane

v. Gyles,

[1902]

Ch. (C. A.) 287; Swansea Shipping Co. v. Duncan (1876), 1
Q. B. D. (C. A.) 644; Dubout, dc. Co, v. Macpherson (1889), 23
Q. B. D. (C. A.) 340.
1
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CHAPTEE

VI.

ADMIRALTY JURISDICTION
Rule

61

(b).

— The Court

REM (a).

has jurisdiction to entertain

an action in rem against any ship, or
connected with a ship, if

res

(such as cargo)

an admiralty action and
the ship or res is in England (c), or within
miles of the coast of England,

(1) the action
(2)

IN

is

;

threes

and not otherwise.
Comment.
All actions in the Courts of common law, at any rate after the
passing of the C. L. P. Act, 1852, were, as all the actions in the
King's Bench Division of the High Court now are, proceedings
The only strict action in rem now existing under
personam (d)

in

(ffl)

.

See Williams

&

Bruce, Treatise on the Jurisdiotion, &o. af English Courta

in Admiralty Actions (3rd ed.), Intro., and Part I., Jurisdiotion in Admiralty,
chaps, i. to ix., pp. 1 221; the 4th ed., by E. S. Roacoe, is practically a nov

—

work, but shows no material divergence as regards the topics discussed in this
It is not the object of Rule 61 to give detailed information on
chapter.
admiralty jurisdiotion, or concerning the kind of actions which may be considered admiralty causes or actions. The object of the Rule is simply to state
the extension of the Court's admiralty jurisdiction in rem. For further details,
the reader is referred to the Admiralty Practice, by Williams & Bruce, and also

Admiralty Couft Act, 1840 (3 & 4 Viot. c. 65); the Admiralty Court
c. 10); the Maritime Conventions Act, 1911 (1 & 2 Geo. 5,
e. 57); and the Administration of Justice Act, 1920 (10 & 11 Geo. 5, o. 81).
See further, App., Note 11, "List of Admiralty Claims."
See also, as to
principle governing jurisdiotion of Court as regards judgments in rem. General
Prini'iplo No. III., Intro., p. 40, ante.
(6) See WilUams & Bruce, p. 249, and Part II., chap. i. but as to ship on
her voyage, see Borjesson v. Carlberg (1878), 3 App. Gas. 1316.
(c) For meaning of " England," see pp. 68, 72, ante.
(rf) See Castrique v. Imrie (1870), I>. R. 4 PI. L. 414, 427, 428, 429, opinion
of Blackburn, J. The 0. L. P. Act, 1852, abolished real actions which were
actions in rem. Whether the action of ejectment may not be considered in effect
an action in rem appears an open question.
to the

Act, 1861 (24 Vict.

;
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iEnglish law

is the action which used to belong exclusively to the
Court of Admiralty, and now is properly brought in the Admiralty
Division of the High Court against a ship or other res, such as
cargo or freight, connected with a ship.
Its object is to satisfy

the claim of the plaintiff against the res by the transfer, sale, or

mode of dealing with the res. The foundation of this action
rem is the arrest of the ship, or other res, and this arrest cannot

other

in

take place unless the ship, or other

England

in

lying at anchor either
which means within three

res, is

or in " English waters,"

miles of the coast of England (e)

The

conditions, therefore, under which the Court has jurisdic-

tion to entertain an action in

First.

An

The

action

rem

are two:

—

must be an "admiralty

admiralty action (which used

action."

to be called a cause)

may

be

described in general terms as an action which, immediately before

coming into force of the Judicature Act, 1873, could be brought
in the Court of Admiralty, or, in other words, was based on a
cause of action or claim which was within the jurisdiction of the
Court of Admiralty. The jurisdiction of the Court of Admiralty
the

depended at that date partly on its original
mainly on statutory enactments, and especially
on the Admiralty Court Act, 1840 (3 & 4 Vict. c. 65), and the
Admiralty Court Act, 1861 (24 Vict. c. 10). An admiralty action
or cause always had reference to shipping, or to contracts or
transactions more or less closely connected wii;h shipping. Every
claim, in short, which the Court of Admiralty had jurisdiction
to entertain, had to a certain extent a maritime character.
Examples of such claims are claims depending on questions
in civil matters

jurisdiction, but

arising between the co-owners touching the ownership, possession,

employment and earnings of any ship

registered at

any port

(e) Williams & Bruce (3rd ed.), p. 261. '"The warrant [for tlie arrest] may
" be served anywhere within the jurisdiction, that is, in England or Wales, or
"within three milea of the coast." Ibid.; and see the Merchant Shipping Act,

1894,

688.

s.

Contrast Roscoe, p. 292.

See Borjesson

v.

Carlberg (1878),

App. Cas. 1316. Compare The Nautik, [1895] P. 121. Of course a ship
might be arrested when in a Scottish, or Manx, or Jersey port, &o. But sucJi
arrest would be beyond the territorial limits of the High Court's jurisdiction,
and would not give that Court the right to entertain an action against the fhip.
A writ in an action in rem can be issued at a time when the ship is not liable
3

to arrest,

warrant.

but the jurisdiction becomes effective only on the serving of the
The Espanoleto, [1920] P. 223. As to the relation of writ and

warrant, see also The Nautih, [1895] P.
'-C.

A.)

124;

The Broadmayne, [1916] P.

64, 68, 69, 74, 76.
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in England (/) claims to enforce bottomry bonds {g) claims for
damage done or received by any British or foreign ship {h) claims
for salvage, and the like.
To give a definition covering all, and
;

;

;

no more than all, the claims in respect of which the Court of
Admiralty had jurisdiction is, it is conceived, hardly possible,
and, for the purpose of this work at any rate, unnecessary.

must, in

They

any case, be arrived at by a process of enumeration

rather than of definition.

All that need here be insisted upon

is an action in respect of a claim
which the Court of Admiralty had jurisdiction
until that jurisdiction was transferred by the Judicature Act,
1873, to the High Court, that such a claim was always of a more
or less maritime character (i), and that the extension of the
jurisdiction of the Court by later legislation has not altered its
fundamental character.

is,

that an admiralty action

or matter over

Secondly. The ship or other res must be in England, or in

English waters.

remarked that the admiralty
exercised either by proceedings in rem or by proaeedings in personam ; the plaintiff, that
is to say, may in most instances, at his option, bring an action
It should, however, further be

High Court may be

jurisdiction of the

either

(fc)

in rem, against the ship or olher res, or in personam

against the owner of or other person interested in the ship or
or both in

rem against

or such other person

(/)

See Williamfl

&

the ship

and

in

res,

personam against the owner

(Z).

Bruce, pp. 27

—36;

Roscoe, pp. 45

—81;

and Admiralty

Court Act, 1861 (24 Vict. o. 10), s. 8.
(ff) Williama & Bruce, pp. 47—72; Roscoe, pp. 69—79.
(A) Ibid., pp.
c. 10, a. 7.
c.

71—113; Eosooe, pp. 80—135;

Conf.

M.

S. Act, 1894 (57

&

3

58 Vict.

&

4 Vict.

c.

60),

s.

o. 65, =.

688; 1

6; 24 Vict,

&

2 Geo.

5,

57.

See for an enumeration

of, at any rate, the principal claims in respect of
pioicedings could be jnaintained in the Court of Admiralty, App., Note 11,
"List of Admiralty Claims." It may be well to note that the question whether
(t)

wliicli

an admiralty action liea, and therefore whether the Court has jurisdiction to
give judgment in rem, may often depend on the precise terms of some provision
in the Admiralty Court Act, 1840; the Admiralty Court Act, 1861 the Maritime
;

Conventions Aet, 1911
s.

or the Administration of Justice Act, 1920.
(k) See Admiralty Court Act, 1861, s. 35; Maritime Conventions Act, 1911,
S; Administration of Justice Act, 1920 (10 & 11 Geo. 5, o. 81), s. 5, sub-s. (2);
;

—

and Williams & Bruce, pp. 249, 321; Eo:5coe, pp. 291 293.
judgment in rem, maritime lien. These three things,
(J) Action in rem,
which are sometimes confused together, should be carefully distinguished.
1. An action in rem is a proceeding to determine the right to, or disposition
of, a thing umder the control of a Court.
The only proceeding in rem now

—

—
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jurisdiction to entertain an action against a

ship or other res unless both the

conditions of Eule 47 are
an admiralty action and the
in England or in English waters.

fulfilled, i.e., unless the action is

ship or res is

Illustrations (m)

A

1.

co-ownership action

registered

the

at

A

brought by

is

port of Liverpool.

ship

against a

The Court has

jurisdic-

tion (n)

A

2.

is

the indorsee of a bottomry bond granted in Portugal

by the master
Gaetano.

A

3.

The Gaetano, on the

of an Italian ship,

A

her cargo on board.

The Court has

and
The

jurisdiction (o).

The Clara Killam,
Her anchor gets foul of

British ship,

South Foreland.

ship,

brings an action in rem against

easts

anchor near the

a submarine telegraph

Under the master's direction, the cable is cut in order to
The owners of the cable bring an action against

cable.

free the anchor.

existing undea? English law

as already pointed out,

is,

an action

in

rem

in the

Admiralty Division.
2. A judgment in rem

is a judgment whereby a Court adjudicates upon the
or the right to the poasession of, property within the control ot the
Court. Castrique v. Jmrie (1870), L. R. 4 H. L. 414, 428; Story, a. 492.
An action in rem does not of nece.^sity lead to a judgment in rem. A brings
an action against a ship for wages due to him as a sailor. -X, the shipowner,

title -to,

appears and pleads to the action.

The

action

may

end, not in a

judgment

in

rrm

against the ship, but in a judgment in fcrsmimn against X, condemning him to

pay,

e.g., lOOi.

and

Dupleix, [1912] P.
3.

A

See The Gemma. [1899] P. (C. A.) 285; The

costs to A.
8.

maritime lieu

is

the right which

a,

person has to the satisfaction of a

given claim against a ship in whosoever hands the ship
binds the ship, not only

when in

may

be.

Such a

lien

the hands of the owner on whose behalf a debt

or other obligation has been contracted, but also when in the hands of any
person whomsoever. A maritime lien can be enforced only by proceedings in
an admiralty action in rem. One instance of a maritime lien is this: if A
obtains a judgment in

rem against a

ship in a foreign country, e.g., France, he

on the ship reaching an English port, bring an action against the ship for
the amount of the judgment, whoever be the person who is then owner of the
ship.
(The City of Meoca (1881), 6 P. D. (C. A.) 106, and Rule 119, post.
See, as to maritime lien, Northcote v. Owners of Henrioh Bjoru (1886), 11 App.
Oas. 270, especially 276, judgment of Lord Watson, and compare The Bold
Buccleugh (1851), 7 Moore, P. C. 267; The Tergeste, [1903] P. 26.) With a
maritime Uen the Rules in this chapter have no concern.
(»») In all the illustrations of this Rule it is assumed, unless otherwise stated,
that the ship is in an English port or in English waters.
can,

(«) See 24 Vict.
(o)

The Gaetano

c. 10, s. 8;

Williams

(1881), 7 P. D.
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The Clara Killam

in respect of the injury to ^the cable.

The

Court has jurisdiction (p).
4.

A

and

British ship

B

save the lives of the passengers and crew of' a

off

the coast of France.

of salvage against the ship, claiming

A and B bring an action
more than 300Z. The Court

has jurisdiction (g).
^.

A

Hy

of

brings an action against a British ship for loss of life

the husband, and

iV,

the son of A, in consequence of the.

negligence of the master and crew of the British ship.

brought under Lord Campbell's Act, 9

is

&

10 Vict.

Court has jurisdiction to entertain the action
6.

A

and

B

93.

action,

The

(r).

save the lives of the passengers of a British ship

off

the coast of France.

of

Man.

A

The
c.

and

B

The

ship

is

in Port Douglas, in the Isle

have a claim for 500 L salvage.

has no jurisdiction to entertain an action

by

A

and

B

The Court
for salvage,

against the ship (s)
(p) The Clara Killam (1870), L. E. 3 A. & E. 161; Admiralty Court Act,
1861 (24 Vixst. c. 10), a. 7. Compare The Griefswald (1859), Swabey, 430.
{q) 24 Vict. 0. 10,

s.

9;

M.

S. Act, 1894 (57

&

58 Vict.

o.

60),

ss.

544, 547.

Maritime Conventions Act, 1911, ss. 2 and 5. Contrast The Vera
Cruz (1884), 10 App. Oas. 59, which was decided under the law as existing
prior to that Act. Aa to the Umitatiou of time within which such an action
can be brought, see seot. 8 of the Act, and The Caliph, [1912] P. 213; The
(r) See the

Espanoleto, [1920] P. 223.
(s) The ship is not in Eng'land or in English waters.
p. 261.
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CHAPTER

VII.

JURISDICTION IN RESPECT OF DIVORCEDECLARATION OF NULLITY OF MARRIAGE—
AND DECLARATION OF LEGITIMACY.
I.

DIVORCE

(a).

(A) WHEKii Court has Jukisdiction.

Rule

— The

Court has jurisdiction to entertain
proceedings for the dissolution of the marriage of any
parties domiciled in England at the commencement of
6'2.

the proceedings

{b).

This jurisdiction

is

not affected by

(1) the residence of the parties (c), or
(2) the allegiance of the parties (fi?), or
(:])

the domicil of the parties at the time of the

marriage

or

(e),

(4) the place of the marriage (/j, or
(5) the place where the offence, in respect of which

divorce

is

sought,

is

committed (ff).

Westlake (5th ed.), 9s. 43—52; Foote (4th ©d.), pp. 109—124; Story,
Wharton, ss. 204 239 a. See, as to jurisdiction in divorce and
;
jt8 connection with domicil, Sub-Rule to General Principle No. III., Intro.,
p. 43, ante; App., Note 12, "Theories of Divorce."
(6) Wilson V. Wilson (1872), L. K. 2 P. & D. 435; Goulderv. Goulder, [1892]
P. 240; 61 L. J. P. & D. 117; Le Mesurier v. Le Meaurier, [1895] A. C. 517.
(c) See Goulder v. Goulder, [1892] P. 240; 61 L. J. P. & D. 117; Dolphin v.
Sobins (1869), 7 H. L. O. 390.
((Z) Niboyet v. Niboyet (1878), 4 P. D. (O. A.) 1.
Compare Harvey v.
(e) Wilson v. Wilson (1872), L. R. 2 P. & D. 435.
Farnie (1882), 8 App. Cas. 43, and Turner v. Thompson (1888), 13 P. D. 37.
Sw. & Tr. 467.
(J) Ibid., and Ratclif v. Ratclif (1859), 1
Since the " citation," which oorresponds with the writ in an action,
(§>) Ibid.
may be served out of England, the jurisdiction of the Court is not affected by
the absence of the respondent from England during the proceedings for
divorce. See e.g., Turner v. Turner (1916), 86 L. J. P. 13; [1916] P. 324.
As to the mode of proving an offence abroad, see Gayer v. Gayer, [1917] P.
(a)

as.
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In

Digest the

this

voluntary union for
the exclusion of

life

term "marriage" means the
of one man and one woman to

others (A\

all

Comment and
'Hio piiiiciple
is,

now

in the

Illustrations.

main adopted by English Courts (e)
upon domicil,

that jurisdiction in matters of divorce depends

other words, that the question whether parties to a marriage

or, in

ought

to be divorced is

one which concerns the authorities of the

oountrj where they live and have their legal home, and that,
therefore, the Courts of the country

where the parties are so living,

demand for a divorce, are
which in general ought to be referred the question,
whether the marriage between the parties should or should not be
are domiciled, at the time of the

i.e.,

the Courts

to

dissolved.
" It is," says a high judicial authority, " the strong inclination

my own

of

opinion that the only fair and satisfactory rule to

adopt on this matter of

j

urisdiction is to insist

upon the

parties

in all cases referring their matrimonial differences to the Courts of

the country in

which they are domiciled.

Different communities

have different views and laws respecting matrimonial obligations,

and a

which should justify
and reasonable, therefore, that the

different estimate of the causes

It is both just

divorce.

differences of married people should be adjusted in accordance

with the laws of the community to which they belong, and dealt
with by the tribunals which alone can administer those laws.

An
(A)

honest adherence to this principle, moreover, will preclude

For

this definition of the

L. R.'l P.
(«)

They

& D.

130;

BrinUey

term "marriage," see Syde v. Si/de (1866),
v. Attorney-General (1890), 15 P. D. 76.

at one time inclined towards the quite different principle that the

upon the terms of the mariage contract, and, thea-eupon the law under which the marriage was celebrated, and hence held

right to divorce depended
fore,

that the jurisdiction in matters of divorce belonged exclusively to the Courts
of the country under the law of which the marriage took place, which was in

the great majority of instances (if not always) the country where the marriage

was celebrated.

See Tovey

Lindsay (1813), 1 Dow. 117; LolUy's Case (1812),
Be Caix (1812), 2 CI. & F. 568; App., Notel2,
"Theories of Divorce," and App., Note 16, "Effect of Foreign Divorce on
English Marriage." Niboyet v. Niboyet (1878), 4 P. D. (O. A.) 1 (now in
effect overruled by Le Mesurier v. Le Mesurier, [1895] A. O. 517- see
Sinclair's IHvwce Sill, [1897] A. O. 469; Malone's Divorce (Valid Action)
Bill, [1905] A. C. 314) made it hard to determine the principle adopted by
2 CI.

the

& P.

567; McCarthy

v.

v.

High Court.

'

Digitized

by Microsoft®

.

DIVOECE.

287

"the scandal which arises when a man and woman are held to be
" man and wife in one country, and strangers in another " (k).
"It seems," says Lord Justice Brett, "that the only Court
"which, on principle, ought to entertain the question of altering
"the relation in any respeot between parties admitted to be mar"ried or the status of either of such parties arising from their
" being married, on account of some act which by law is treated as
"a matrimonial offence, is a Court of the country in which they
"are domiciled at the time of the institution of the suit.
If this
"be a correct proposition, it follows that the Court must be a
"Court of the country in which the husband is at the time domi" oiled, because
" so long as she

it is
is

incontestable that the domicil of the wife,

a wife,

is

the domicil which her husband selects

"for himself, and at the
" ex ht/pothesi

—

still

a wife "

Hence the Court has

commencement

of

the

jurisdiction to graijt a divorce in

without exception, where the domicil of the parties
the husband)

is

suit

she

is

{I).

{i.e.,

any

case,

in effect of

English at the oommencement of the proceedings

for divorce.

H and W

is

oommitted by

W

H, being domiciled in Englaud, institutes a suit for
W. The Court has jurisdiction to grant a

in India.

divorce

Adultery

are married in India.

against

divorce (to)

.

H and W are a Scottish husband and wife domiciled in Scotland,
who have married

in Scotland.

W,

during the continuance of the

Scottish domicil, commits adultery in Scotland.

H

afterwards

acquires an English domicil, and then applies to the English

Court for a divorce.
out the proceedings,

At
W,

the time of the application, and through-

the wife,

is

in fact resident in Scotland.

W against H,

In prior proceedings before the Scottish Courts by
was domiciled in Scotland.

these Courts held that

H

H

has, as

a matter of fact, in the judgment of the High Court, acquired
an English domicil. The Court has jurisdiction to pronounce a
divorce between

H

and

W (n)

(A) Wilson V. Wilson (1872), L. R. 2 P.

Penzance.

This statement of the law

is

& D.

435, 442,

judgment of L8rd

in conformity with the expTessions of

SMiu v. Gould (1868), L. R. 3 H. L. 55, 85.
Niboyet (1878), 4 P. D. 1, 13, 14, judgment of Brett, L. J.;
Le Mesurier, [1895] A. C. 517.

I.ord Westbury in
{I)

Xiboyet

Le Mesurier

v.

v.

(m) HatcUff V. Eatclif (1859), 1 Sw. & Tr. 467.
(«) Wilson V. Wilson ("1872), h. R. 2 P. & D. 435. If it be borne in mind
that Scotland and Ireland are, as regards divorce, to be considered foreign
countries (Yelverton v. Yelverton (1859), 1 Sw. & Tr. 574, 585), it will be seen
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Of

the various other circumstances which

material, none are,

it is

might be thought

conceived, of importance as limiting (o)

the jurisdiction of the Court.

residence.— Residence, as contrasted with domicil (p), is
are domiciled in England, but
and
certainlj unimportant.

As

to

W

H

W

commits adultery in Paris. H, though
residing abroad, can obtain a divorce from the Court (q).
reside in France.

As

to allegiance.

with a State

(r) as

— This

the

is

tie

by which a person

is

connected

being a subject of the sovereign of such State;

might be thought that as a person's connection with a particular political society depends upon his allegiance, or in more
and

it

popular language, his nationality, jurisdiction to declare whether
a given person is to be considered married or unmarried would

belong to the Courts of the State or nation of which he is a member
This, however, is not the view of English tribunals.
or citizen.

In perfect consistency with the view that civil, as contrasted with
depends upon domicil, they hold that the jurisdic-

political, status

tion of an English Court to grant a divorce is not affected by the

H and W are French subjects domiciled
W commits adultery. The Court has juris-

allegiance of the parties.
at Manchester,

where

diction to grant a divorce (s)

As

to domicil, dc.

— That

the domicil of the parties at the time

of the marriage, the place of the marriage, or the place where the
offence, in respect of

no

effect in

which divorce

is

sought, was committed, has

limiting the jurisdiction of the Court

Whatever

be, at the

is

certain (t).

time of a marriage, the domicil of the parties

thereto, or the country

where the marriage

is celebrated,

the Court

Wilson supports to the full the doctrine that the
v
Court has jurisdiction over all persons domiciled in England.
(o) Some of them may be of importance as giving jurisdiction.
(p) See Dolphin v. Robins (1869), 7 H. L. 0. 390, 406, for efxpreasions of
Lord Cliclinsford contrasting residence and domicil, and p. 84, note (c), ante,
that the decision in Wilson

.

(?) See Goulder v. Goulder, [1892] P. 240; 61 L. J. P.
R. Eq. 597.

& D.

117; Gillis v.

Gillis (1874), 8 Ir.

—

For dilterencc between "State" and "country," sec pp. 67, 69 71, a:ite.
v. Niboyet (1878), 4 P. D. 1.
In this case no objection seems
to have been made to the divorce on the ground of the husband being a French
citizen, and the mere fact of a foreign allegiance does not appear in anyreported case to have been treated by the Court as a ground for declining
jurisdiction; even an alien enemy when interned may petition for divorcie.
See Vhlig v. Uhliy (1916), 33 T. L. R. 63; 86 L. J. P. 90; Krauss v. Krauss
(1919), 35 T. L. R. 637.
(<) Wilson v. Wilson (1872), L. B. 2 P. & D. 435, is sufficient, without other
See Ratcliff v. RatoU-ff (1859), 1 Sw. & Tr. 467.
authorities, to establish this.
(r)

Xs) Niboyet
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urisdiction to entertain proceedings for a dissolution of the

marriage for any offence which

is

not a ground for divorce under

England (m).
and W, a Scotsman and Scotswoman, are, when domiciled
in Scotland, married at Edinburgh.
They afterwards acquire an
'English domicil.
K obstinately deserts
for more than four
Under the law of Scotland, such desertion is a cause for
years.
The Court has no jurisdiction to entertain proceedings
divorce.
for a dissolution of the marriage, desertion not being in
by
itself a ground for divorce under the law of England.
the law of

H

W

W

— Meaning

of term " marriage."— By the term "marmeant in these Rules marriage as understood in
Christendom, i.e., "the voluntary union for life of one man and
"one woman to the exclusion of all others " (x). Hence Rule 62
has no application to connections which, though called marriages,

Proviso.

riage"

is

made with a view

either are not intended to be for life, or are
to

To what

polygamy.

rights,

e.g.,

of

England
depending upon the

extent the law

inheritance,

of

will recognise

institution of

polygamy, is doubtful; but it is clear that the Rule in question
It has been laid
does not apply to polygamous marriages (y)
down that " it would be extraordinary if a marriage in its essence
" polygamous should be treated as a good marriage in this country.
" Different incidents of minor importance attach to the contract
.

" of marriage in different countries in Christendom, but in all
" countries in

Christendom the parties to that contract agree to
" cohabit with each other alone.
It is inconsistent with marriage,
(m)

I'oi- iiieaiiiiig

of " law of England," see p. 79, ante.

(1866), I>. R. 1 P. & D. 130, 133, per Lord Penzance;
Attorney-General (1890), 15 P. D. 76, 78, 79, 80, judgment of
Sir J. Hannen; R. v. Superintendent Registrar of Marriages for Hammersmith, Ex parte Mir-Anwaruddin, [1917] 1 K. B. (O. A.) 634; R. v. Naguib,
[1917] 1 K. B. 359. See also App., Note 15, "Oases of Chetti v. Chetti and
Bx parte Mir-Anwaruddin." A marriage, though made between persons who
are not Christians, e.g., Japanese, is a valid marriage according to English law
(x) See

Brinkley

if,

Eyde

v.

Syde

v.

under Japanese law, one

exclusion of

all others.

man

unites himself to one

woman

for life to the

But a union formed between a man and a woman

in a

not a valid marriage, according to English law, unless it
be the voluntary union for life of one man and one woman to the exclusion of
In re Bethell (1888), 38 Ch. D. 220. But conf. Grenal v. Grenal
all others.
foreign country

is

(Sikh Marriage Case) (1907), The Times, Aug. 1.
the rules of (so(y) This is in reality only one instance of the principle that
These
called) private international law apply only amongst civilized States.
existing
in
institutions
laws
and
the
among
sLmilarity
certain
a
rules assume
the States wliere they are to be applied.

See Intro., pp. 30, 31, ante.

19

D.
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" as understood in Christendom, that the husband should have more
"than one wife" {z). And, on the principle that "the law of
" this country is adapted to the Christian marriage, and
.

.

"is wholly

inapplicable to

polygamy

refused even to dissolve a marriage

Mormon
riage

with the intention

rites,

" (a), the Divorce

made
to

Court has

in Utah, according to

contract a

Mormon mar-

(fe).

to decide upon the
might be proper to
" accord to the issue of polygamous unions, nor upon the rights or
" obligations in relation to third persons which people living under
"the sanction of such unions may have created for themselves."
All that was decided is, that, " as between each other, they are not

The Court,

"not profess

nevertheless, did

"rights of succession or legitimacy which

it

"entitled to the remedies, the adjudication, or the relief of the
" mnti'imonial law of England " (c).

Sub-Rule.

— On a petition

for divorce presented

by a

husband domiciled in England, the Court has jurisdiction
to award costs, and (if claimed by the husband) damages,
against a co-respondent named in the petition, whatever
his place of residence or nationality.

Comment.
This exercise of jurisdiction on the part of the Court
vided for by the Matrimonial Causes Act, 1857 (20
c.

85),

which requires

(sects. 27,

28) any husband

&

is

pro-

21 Vict,

who

presents

a petition for divorce on the ground of the adultery of his wife to

make

the alleged adulterer a co-respondent to the petition unless

on special grounds he

is

provides (sect. 33) that,

excused by the Court from doing
if

a husband claims

alleged adulterer, the petition

so, and
damages against the

must be served on him, unless the
service.
Sect. 42 of the Act

Court should dispense with such

provides that every petition shall be seirved on the party affected

Hyde
Hyde

Hyde (1866), L. R. 1
Syde (1866), L. E.
Warrendm- (1835), 2 01. & P. 488,
(a)

(a)

V.

v.

Ardaseer Cursetjee

v.

P.
1

& D. 130, 132, per Lord Penzance.
& D. ISO, 135. See Warremler

P.

531,

for language of

v.

Lord Brougham;

Perozeboye (1856), 10 Moore, P. C. 375 418

(6) Ibid.
(c) Hyde V. Hyde (1866), L. K. 1 P. & D. 130, 138, per Lord
Penzanoe.
Compare, however. In re Vllee (1886), 54 L. T. (O. A.) 286, where the Court
had to consider an application by the mother oif -children, born of a polygamous

marriage with

a,

Mahomedan

in

Digitized
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thereby, either within or without the British dominions, in such

manner

as the

Court shall

Despite the precise terms of

direct.

the enactment for some time a practice prevailed under which
foreign co-respondents i,f resident abroad were held entitled to
apply to be dismissed from divorce suits on the ground that they
were not subject to the jurisdiction of the Court by allegiance
or residence in England.

though

It has

now been

definitely decided that,

Court has a discretionary power to dispense Avith
service of the petition on a foreign co-respondent residing out of
England, it has jurisdiction over such a co-respondent, although,
the

of course,

made by

may

it

be impossible to enforce against him any order

the Court

(c?).

Illustration.

H, domiciled in England, petitions for divorce from

alleging

TT',

adultery at Lisbon with A, a citizen of the United States, and B,

a Portuguese subject.

He

applies for leave to dispense

A\'ith

the

A

and B, on the ground that they are
foreigners resident out of England and not within the jurisdiction
of the Court. Held, that the Court has jurisdiction over both
co-respondents and that there is no ground in the circumstances
service of the petition on

to dispense

with service in either case

(B)

Rule

63.

Where Court

— Subject

to

(e).

has no Jurisdiction.

the possible exception herein-

after mentioned (/), the Court has no jurisdiction to
entertain proceedings for the dissolution of the marriage

any parties not domiciled
mencement of the pi'oceedings

in

of

England

at the

com-

(ff).

Sayment v. Rayment, [1910] P. 271, per Evans, Pres.; Rush v. Rush
Bailey and Pimenta, [1920] P. (0. A.) 242; Wardell v. Warddl and
Teague, The Times, July 11, 1921.
(d)

^nd

(e)

Rush

V.

Rush and Bailey and Pimenta, [1920] P.

The

242.

case also

decides that in an application of this character by a petitioner the respondent

has a locus standi to oppose the motion;
Paxton, [1916] P. 110.
(/) Coiitra.st Nichols v. Nichols (1912),

De Montaigu,

contrast Sobstm

The Times, Nov.

v.

Dobson and

13; 'Be Montalgit v.

[1913] P. 154.

(jr) Ciisihigli V. Casdagli, [1919] A. C. 146.
A British subject may have
a domicil in Egypt which precludes the possibility of divorce prooeedinga

.against

him

in England.

19(2)
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Comment.
This Eule

is

certainly in conformity with the general run of the

authorities.

There

is, it is

submitted (subject always to the possible excepground for maintaining

tion hereinafter mentioned), no valid

that residence not

amounting

In a case where

tion.

has thus been laid

all

to domicil gives the

Court jurisdic-

the authorities wiere considered the law

down by

the Privy Council:

—

" Their Lordships have in these circumstances,

and upon these
" considerations, come to the conclusion that, according to intcr" national law, the domicil for the time being of the married pair
"affords the only true test of jurisdiction to dissolve their mar" riage.
They concur, without reservation, in the views expressed
" by Lord Penzance {h) in Wilson v. Wilson
which were
(^),

" obviously meant to refer, not to questions arising in regard to
" the mutual rights of married persons, but to jurisdiction in
" the matter of divorce " (fc).

Their Lordships no doubt used these words in a case which had
reference to the divorce jurisdiction of a foreign Court, but they

obviously intended their language to be of general application.

They pointedly

dissented

from Niboyet

v.

Nihoyet

(I),

in

which

the majority of the Court of Appeal held that residence short of

Nor can it
by the Privy
Council would now be followed by the House of Lords, and that

domicil might give the Divorce Court jurisdiction.
seriously be doubted that the principle maintained

English Courts do not recognize the existence of a matrimonial

home

or a matrimonial domicil, i.e., of residence falling short of

real domicil, as the foundation of divorce jurisdiction.

The

due to this Rule

respect

is

shown by the following

decision:

H

petitioned for a divorce

adultery.

K

from

his wife,

W, on

account of

alleged in his petition that he was domiciled in

England. There was no defence on T^'s behalf. A decree nisi
was pronounced. It afterwards turned out that
was mistaken
in his belief that he was domiciled in England. No question as to
domicil had been raised on the pleadings. The petition was there-

K

(A) Cited pp. 286, 287, ante.
(»)

(1672), L. E. 2 P.

Le Mesurier

& D.

435, 442.

Le

Mesurier, [189S] A. O. 517, 540, per Lord Watson.
(0 (1878), 4 P. D. (O. A.) 1.
(Je)

v.
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was rescinded with

costs against

H{m).
Students must further remember that the domicil of a wife

is

under English law during coverture, the same as the domicil of her
husband (w)
Our Rule, therefore, means that, speaking gene.

Court has no jurisdiction to grant a divorce at the suit
of a wife unless the husband at the moment when the proceedings
are taken is domiciled in England.

rally, the

Illustrations.
1.

H

and

W,

W, who

his wife, are domiciled in Ireland.

resident in England, institutes proceedings for divorce against

who appears under

The Court has no

protest.

is

H,

jurisdiction to

grant a divorce (o)
2.

H,

a,

Gibraltar.

but

H

French
and

H

resides there as

French domicil of

marries

citizen,

W

W,

an

EnglishAvoman, at

have resided for some years in England,

French Consul, and admittedly

origin, not having acquired

retains his

an English domicil.

W presents a petition for divorce on the ground of adultery committed in England and desertion.

H

appears under protest and

The Court has no

objects to the jurisdiction.

jurisdiction to

grant divorce (p)
3. H, a Mexican, domiciled in Mexico, marries in London

W,

an Englishwoman, domiciled at the time of her marriage in EngBy Mexican law a marriage is not valid in Mexico, unless
land.
it

has been there duly registered by one or other of the parties to

the marriage.
in Mexico.

The marriage

H and W has not been registered

No decree of divorce
W, by registering

of Mexico, but
(m) Barlow

of

v.

can be obtained under the law
the marriage in Mexico, could

Barlow (1911), The Times, July

7,

1911.

Sub-Eule-2, p. 134, ante.
(o) See Le Mesurier v. Le Mesurier, [1895] A. O. 517.
{p) Niboyet v. Niboyet (1878), 4 P. D. (0. A.) 1. This was the judgment
of the Ckjurt of Probate, which was overruled by the majority of the Court ol
(») See

lliile 9,

Appeal, dissentiente Brett, L. J.; but Le Mesurier v. Le Mesurier, [1895]
A. 0. 517, has in eflect, though not technically, overruled the judgment of the
Court of Appeal in Niboyet v. Niboyet, and supports the principle laid down

by the Probate Division in that case; Rayment v. Bayment, [1910] P. 271, 280;
Waddington v. Waddington (1920), 36 T. L. E. 359; in Sinclair's Bivoroe
Bill, [1897] A. C. 469, the invalidity of an English divorce granted without
proof of domicil was recognized as obvious by the House of Lords on the
strength of Le Mesurier v. Le Mesurier, and a valid divorce granted by Act of
Parliament.

See also Malone's Divorce (Valid Action)

314; Lord Advocate v. Jafrey, [1921] 1 A. C. 146.
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have obtained a judicial separation.

W

petitions for divorce ia

England on the ground of H's adultery,
The Court has no jurisdiction (g).
Exception.

cruelty,

and desertion.

— Where

( 1 )

a foreigner marries in England a woman then
domiciled in England, and such marriage
is

legally valid according to the law of

England

(r),

and such foreigner is either
marriage domiciled in

at the time of the

a foreign country or after the time of the

marriage acquires a domicil in a foreign,
country, and
(2) such

English marriage

is,

in

such foreign

country, declared to be invalid by the

Courts thereof,
the

High Court probably has jurisdiction

to entertain

a petition for divorce on the part of the wife

(s).

Comment.
For a

full discussion of the nature

and the validity of

Exception, see the Appendix, Notes 13 and 14.
(g) Ramos
of our Rule.

this

The Exception

Ramos

This ia a strict applioation
(1911), 27 T. L. R. 515.
by her marriage with // obtains a Mexican domicil, as that
term is understood in England. This fact is not affected by the consideration
that under Mexican law
does not become the wife of
till the registration
v.

W

W

of her marriage.

Hence

it

M

follows that

W, when

petitioning for a divorce in

England, is domiciled in Mexico, and that the Court has no jurisdiction togrant a divorce.
(r) Such a marriage, i.e., a marriage celebrated in England and legally
valid according to the law of England, may hereinafter be called an English
marriage.
(s) StathMtos V. Stathtttos, [1913] P. 46; Be MonUtigu v. De Montaiffu,
[1913] P. 154. See also Ogden v. Offden, [1908] P. (C. A.) 46, 82, 83, which
contains important dicta in favour of some change in the law, but is not a.

judgment in support of this Exception, and Illustrations, p. 295, post.
As to the question whether the High Court may not have jurisdiction

in some
marriage duly celebrated in
England, on the petition of a wife whose husband is not domiciled in England,
see Ajjpendix, Note 13, post, and additional illustrations based on Sottotnayor
V. De Barros (No. 1) (1877), 3 P. D. (C. A.) 1.
Eor a further possible exception to Rule 63, see App., Note 14, " Extension
of Divorce and Nullity Jurisdiction The Matrimonial Causes Bill, 1921."
cases to grant a decree of nullity in respect of a

—

Digitized

by Microsoft®

.

DIVOKCE.

295

represents an attempt of the Divorce Court to meet cases of in-

from a

justice arising

conflict

between

pf views

English and

foreign Courts as to the validity of marriages contracted in

land between

women

domiciled there and

men

Eng-

of foreign nation-

and domicil. Through this divergence of view a marriage,
which is contracted and binding in England, may be declared null
and void, e.g., in France, and in order to save women from the
hardship of being married in the view of English law, whilst held
unmarried in the view of the foreign law, an anomalous and
ality

on the petition of the

restricted jurisdiction to grant divorce,

assumed by the Divorce Court.

wife, has been

Illustrations.

H

1.

is

a

Greek subject domiciled in Greece.

in England.

The marriage

of England.

H and

Whilst

land.

W

is

TT'

is

K

in every respect valid

marries

W

by the law

H sends W back

go to Greece.

in England, II obtains

to Engfrom the Greek Courts

a declaration of nullity in respect of the marriage in England.
It

is

obtained on the ground that the absence of any Greek priest

at the marriage

made

W petitions

woman.

then

in the English

II does not appear.

Probate Division for a divorce.
has jurisdiction

H

under Greek law a nullity.

it

marries in Greece another

The Court

(if).

W

is
an
H is a French citizen domiciled in France.
in
Englishwoman domiciled in England. H met and knew
declined to do
Paris, and requested her to marry him there.
H and TT' then came to England and were there married. The
so.
marriage was entirely valid according to the law of England.
K and live together in France for some time. Proceedings
were before long taken by H's father to have the marriage declared
entered an appearance in these
invalid in France. Both R and
proceedings, but took no. further part. The French Court declared
the English marriage to be null and void on the ground that II
had not complied with the provisions of the Code Civil,
and
"2.

W

W

W

W

'

W

Arts. 63, 151 and 171, and that the marriage was clandestine.

W

takes proceedings in the Divorce Court to obtain a divorce.

The Court has
(t)

(«)

And ^ants
And grants

jurisdiction {u)

a divorce.

Stathatos

a divorce.

Be Montaigu
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II.

JUDICIAL SEPARATION AND KESTITUTION OF
CONJUGAL RIGHTS.

Rule

— The Court

has jurisdiction to entertain a
suit for the restitution of conjugal rights or (sembk) for
64.

judicial separation

when both

were domiciled

(1)

in

the parties thereto

England

institution of the suit

had a matrimonial, home

(2)

at the time of the

or

;

England when

in

their

cohabitation ceased, or the events occurred

on which a claim for separation

were both resident in England

(3)

the institution of the suit

(x)

is

based

;

or

at the time of

.

Comment.
The

jurisdiction of the

Court in matters matrimonial, other
is determined in

than proceedings to obtain a divorce a vinculo

accordance with the principles and rules on which the Ecclesiastical Courts acted prior to

1858

whence

(y),

it

follows that

jurisdiction to entertain a suit for judicial separation (the equiva-

lent of divorce a

mensd

et thoro) or for

rights (z) depends primarily

the restitution of conjugal

upon the more or

less

permanent

(k) See Matrimonial Causes Act, 1857 (20 & 21 Viet. o. 85), ss. 7, 22;
Matrimonial Causes Act, 1884 (47 & 48 Vict. c. 68); Niboyet v. Niboyet (1878),
4 P. D. (C. A.) 1, 4 7, judgment of James, L. J., which, except as regards
divorce a vinculo, is clearly good law; Le Mesurier v. Le Mesurier, [1895]
A. C. 517, 531; Aimytage v. Armytage, [1898] P. 178, 186; PerrinM. Perrin,
[1914] P. 135; Anghinelli v. AnghinelU, [1918] P. (0. A.) 247; Bi»ra v.
Riera (1914), 112 L. T. 223; Lang v. La>ig (1915), 31 T. L. R. 467; Brown
V. Brown (1917), 116 L. T. 702.
Qy) "In all suits and proceedings, other than proceedings to dissolve any
" marriage [i.e., to obtain divorce a vinculo}, the
Court shall proceed and
" act and give relief on principles and rules which in the opinion of the said
" Court shall be as nearly as may be conformable to the principles and rules
" on which the Ecclesiastical Courts have heretofore acted and given relief,

—

.

.

.

" but subject to the provisions herein contained and to the Rules and Orders
" under this Act.'' Matrimonial Causes Act, 1857 (20 & 21 Vict. o.
85), s. 22.
(z) See, however. Matrimonial Causes Act, 1884 (47 & 48 Viet. c.
68), and

compare Russell v. Russell, [1895] P. (0. A.) 315, 333—335, per Lopes,
L. J.; Dicks v. Dicks, [1899] P. 275. As the result of the enactment was to
make a decree of restitution of conjugal rights a normal prelude to divorce
also

it became obviously difficult to refuse to entertain a
sxiit for
where the parties were domiciled in England', and jurisdiction in

proceedings,
restitution

divorce therefore existed.
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residence of the parties, and not upon their being domiciled in
" Can there be any doubt," asked James, L. J., " that
Eiigland.
" before the English Act of Parliament transferring the jurisdic" tion in matrimonial causes from the Church and her Courts to

"the Sovereign and her Court, the injured wife could have cited
"the adulterous husband before the bishop, and have asked either
"for a restitution of conjugal rights or for a divorce a mensd et
" thoro, and in either case for proper alimony? The jurisdiction
"of the Court Christian was a jurisdiction over Christians, who,
" in theory, by virtue of their baptism, became members of the one
" Catholic and Apostolic Chuirch.
The Church and its jurisdic" tion had nothing to do with the original nationality or acquired
" domicils of the parties, using the word domicil in the sense of
" the secular domicil,

viz., the

domicil affecting the secular rights,

"obligations, and status of the party.

Residence, as distinct

" from casual presence on a visit or in itinere, no doubt was an
" important element; but that residence had no connection with,
" and little analogy to, that which we now understand when we
" endeavour to solve, what has been found so often very difficult of
^'solution, the question of a person's domicil" (a).

"There are unquestionably other remedies for matrimonial
" misconduct, short of dissolution, which, according to the rules of
" the jufi gentium, may be administered by the Courts of the
" country in which spouses, domiciled elsewhere, are for the time
"resident. If, for instance, a husband deserts his wife, although
"their residence be of a temporary character, these Courts may
"compel him to aliment her; and, in cases where the residence is
" of a more permanent character, and the husband treats his wife
^'

with such a degree of cruelty as

to render her

"eociety intolerable, the weight of opinion

continuance in his

among

international
" jurists and the general practice is to the effect that the Courts of
" the residence are warranted in giving the remedy of judicial

"separation, without reference to the domicil of the parties " (&).

"It may,
^'

down

I think," said Sir J. G-orell Barnes,

"be

safely laid

that the Ecclesiastical Courts would formerly, and this

" Court will now, interfere to protect a wife against the cruelty

" of her husband, both being within the jurisdiction [in England],

"when

the necessities of the case require such intervention.

(a) Niboyet v. Nibo%iet (1878), 4 P. D. (C. A.)

1, i, 5,

ZeMesurier v. Le Mesurier, [1895] A. 0. 517, 526,
Conf. Armytage v. Armytage, [1898] P. 178, 188, 189.
(6)
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" therefore hold that this

"suit,"

i.e., a suit

Court has jurisdiction to

entertain, this

for judicial separation (c)

While, as shown by these passages, domicil
ease of divorce, the only basis of jurisdiction, the

is

not, as in the

Court has never,

Matrimonial Causes Act, 1884, was passed,
exercise jurisdiction on the ground that, though the
parties to the marriage were domiciled in England, they were
not both resident in England at the time when a suit for the restitution of conjugal rights or judicial separation was commenced.
Tlie grounds on which jurisdiction in suits for the restitution of

any rate
decHned to
at

since the

conjugal rights will be exercised have been recently authorita-

In instances in
down as enumerated in the E.ule (d)
which one or other of these conditions is not fulfilled, the Court
will not exercise jurisdiction (e).
Contrary to the Eule in cases
of application for a decree of nullity, the Court does not derive
jurisdiction from the mere fact that a marriage has been celebrated
in England, and it has no power to make a declaratory judgment
tively laid

any marriage save as incidental to jurisdiction
under the Legitimacy Declaration Act, 1858 (/).
Though the jurisdiction of the Court may be exercised in every
as to the validity of

case

where the parties

to the suit

were resident in England at theit must be remembered

time of the institution of the proceedings,

making of an order is a matter of
order might be refused in a jDroper case,

that the

discretion,

and that an

e.g., if the suit were

brought on the strength of a mere temporary residence, and the
parties were not domiciled in England.

The

position regarding suits for judicial separation seems to be

closely analogous to that of suits for restitution of conjugal rights,

and

(c)

it is

submitted that the same principles should apply.

Armytage

v.

Armytage, [1898] P. 178, 197, judgment of Sir

The

J. Grorelt

Barnes, J.
((?) See LicJcs v. Dicks, [1899] P. 275; Bateman v. Bateman, [1901] P. 136;
Hardie v. Ilardie (1901), 70 L. J. P. & M. 29; Cowley v. Cowley (1913), 29
T. L. R. 690; Perrin v. Perrin, [1914] P. 135. In the last case the whole
subject is reviewed, and an explanation given of Rules 221, 222 under the
Matrimonial Causes Act, 1S67, which were then made to define the jurisdiction
The decision in that case and the Rules essentially modify the
to be exercised.
principle laid down in Countess de Gasquet James v. 'Duke of MecMenburg-

Schwerin, [1914] P. 53, that service of a petition for restitution of conjugal rights out of the jurisdiction is not permissible.
(e) Firebracey. Firebrace (1878), 4 P. D. 63, 68; Countess de Gasquet James
V. Duke of Mecklenburg-8chu-onn
[1914] P. 53; Perrin v. Perrin, [1914] P.
,

135, 139.
(/)

See Rule 66, pp. 305—311, post.
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decides definitely that domicil

not a necessary basis for the exercise of jurisdiction.

is

Illustrations.

A

1

man

marriage

H,

celebrated at Gibraltar, between

is

domiciled in France, and

W,

a French-

an Englishwoman domiciled in

England. They reside for several years in England, but H, as
French Consul, retains his French domicil of origin. While they
are in England,
brings a suit for judicial separation.
The

W

Court has jurisdiction

H

2.

and

(i^).

W are domiciled in Australia. Owing H's cruelty
W seeks the protection of her parents in
to

while travelling in Italy,

establishes a home for herself and her children there.
England and demands her return to him with her
children.
She refuses, and, while
are residing in Engand
land, begins a suit for judicial separation.
The Court has juris-

England and

H

comes

to

W

H

diction (i)

H

3.

and

W,

domiciled and married in France, set up their

H

residence in England.

H

4.

come

to

W, who

deserts

The Court has

conjugal, rights.

W

They
domiciled in Australia, where he marries
England but do not acquire an English domicil.

is

H

W, who

returns to Australia.

remains in England, desires to sue

for restitution of conjugal rights.
tion

(Ar)

5.

H

claims restitution of

jurisdiction-

and W, the

The Court has no
England

latter domiciled in

jurisdic-

at the time of

H

her marriage, marry and are domiciled in Australia.

W, who

treats

returns to her father's home.

W desires

a judicial separation on the ground of H's cruelty.

has no jurisdiction

(ff)

ill-

to secure

The Court

(Z).

[1918] P. (C. A.) 247.

Sea S.

v.

H. (19a7),'23 T. L. E. 364.

Domicil

and resideuoe are recognized in Christian v. Christian (1897), 78 L. T. 86,
88; and aee Armytage v. Armytage, [1898] P. 178. Compare Millar v. Millar
(1883), 8 P. D. 187, apparently based on domicil.

only

is insufficient:

(A)

The

Manning

principle

is

f.

Manning

Residence of the petitioner

& D. 223.
Niboyet (1878), 4 P. D.

(1871), L. E. 2 P.

recognised in Niboyet

v.

(O. A.) 1.
(»)

Armytage

v.

Armytage, [1898] P.

17-8.

(k) See Fireiraoe v. Firebraae (1878), 4 P. D. 63, 68; Yelverton v.

Sw. & Tr. 574.
Contrast Armytage v. Armytage, [1898] P.

Y elver-

ton (1859), 1
(l)

178,

differ.
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B

W

have no connection with England save for the
fact that they go through the ceremony of marriage there.
comlives in France.
lives in and is domiciled in Germany;
6.

and

H

W

decree of nullity of marcomes to England
vaUd in Germany.
purpose of obtaining from the Court either a decree

petent Court in

Germany pronounces a

which decree

riage,

A

for the sole

W

is

for the restitution of conjugal rights or a declaration of

The Court has no

validity of her marriage in England.
tion to

make either

a decree for restitution or to declare the validity

of the marriage (to)

H

7.

is

.

born in France, but retains his English domicil of

He

origin acquired from his father.
is

marries in France

On

an Englishwoman, domiciled in England.

W

remains in France, commits adultery there.

W,

who

,

account of

W leaves him, and makes her home in England.

cruelty

the

jurisdic-

/f's

K, who

in order to secure

ground for a divorce, brings a suit for restitution of conjugal
rights.
The Court has jurisdiction, and (semble) in such a case
will exercise its discretion in favour of

The circumstances

8.

n

has acquired a French domicil.

III.

W

(n).

are as in the preceding illustration, but

The Court has no

jurisdiction.

DECLAEATION OF NULLITY OF MARRIAGE.

Rule 65

(o).

— The Court

has jurisdiction to entertain

a suit for the declaration of the nullity of any existing

marriage
( 1 )

(«m)

where the marriage was celebrated

in

England

;

or

Countess de Gasqii,et Jam&s v. JDidce of MeoMenbiirg-Sckiverin, [1914]

is not affected by Perrin v.
though the principle that service of a petition for
restitution of conjugal rights out of the jurisdiction is not permissible, which
was asserted in the former case (compare Firebrace v. Firebrace (1878), 4
P. D. 63; Chichester v. Chichester (1885), 10 P. D. 186), is no longer tenable.
(«) In Brown v. Brown (1917), 116 L. T. 702, the marriage took place in
Sierra Leone, where the husband, against wliom the suit was brought, waa
The ground for jurisdiction appears clearly to have been domicil.
resident.
As to jurisdiction in Scotland, see Maclaren, Court of Session Practice,

P. 53.

The

validity of the decision in this case

Perrin, [1914]

P.

135,

pp. 59, 60.
(o)

The Matrimonial Causes Act, 1857 (20 &

21 Viet.

o.

85),

s.

6.

A

suit

for declaration of nullity cannot be entertained after a decree of separation

by reason of adultery {Guest v. Shipley (1820), 2 Hagg. Oons. 321), or after
the death of one of the parties {A. v. B. (1868), L. E. 1 P. & D. 559), or
after a decree of divorce.

But

Digitized

see p. 308, poit.

by Microsoft®

NULLl'J'Y

OF MAKKIAGE.

where the respondent

(2)

not on a

visit as
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resident in England,

a traveller and not having-

taken up that residence for the purpose of
the suit

or

;

where the parties to the marriage are domiciled.
in England (?).

(3)

Comment.

The circumstances

in

which the Court has jurisdiction

to enter-

tain a suit for the declaration of the nullity of a marriage,

pronounce
there

is

it

and to

a nullity, have not been settled with precision, but

authority of varying degrees of strength for the exercise

of jurisdiction in the three cases above enumerated.
(1)

The Court has unquestionably

jurisdiction to pronounce on

the validity of any marriage celebrated in England.

thus laid

down

in a case in which the Court

was asked

The law was
to

pronounce

and neither
England
at
the
time
when
the
suit was
was
domiciled
in
of them
England:
marriage
celebrated
in
was
brought, but the
The marriage contract was entered into here, and on that
"ground the Court was asked to deal with it. In Simonin v.
" Mallac
(p) the parties to the marriage were domiciled French
" people; but the marriage was celebrated here and the judge held
a decree of nullity where both the parties were aliens,

—

'"

" that he had jurisdiction to deal with the contract.

"

In Sottu-

De

Barros (q) the parties were Portuguese, and not
"resident or domiciled here, but the case was decided here. In
" Niboyet v. Nihotjet {r) the Master of the Eolls (s) said that the
" principles of dissolution of marriage did not apply to nullity

mayor

v.

" suits, and that in these suits the validity of the ceremony was to
" be determined according to the law of the place in which it was

The jurisdiction of this Court to deal with the
"celebrated.
" question of the validity of the marriage of the parties to the
" present suit was therefore clear " {t).
Jurisdiction on this ground can clearly be justified not merely
for the sake of correcting the civil register of the country, but also
{p) (I860), 2 Sw. & Tr. 67.
(?) (1877), 3 P. D. (O. A.) 1.
(r)

(1878), 4 P. D. (C. A.)
L. J., at p. 19.

1.

(s) Brett,

(0 Linke
Barnes, J.

'i.

Van Am-de

See also Cooper

[1903] 2 Ir. R. 133; Ogden

(1894),
v.
v.

10

Crane,

T.

L. R. 426, judgment of Gorell
P- 369; Sproule v. HopJeins,

[18i91,]

Offden, [1908] P. (0. A.) 46.
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because the Court of the country in which a marriage is celebrated
especially qualified to decide the validity of the marriage in

is

point of form.

A

marriage duly celebrated abroad under and in accordance
with the Foreign Marriage Acts is to be considered, for the
purpose of giving the Court jurisdiction, as a marriage celebrated
in

England

(m)

Where

(2)

.

the respondent

is

resident in England, there are

obvious grounds of convenience which

may

justify the exercise of

however, it must be
assumed that the residence is of a more or less permanent character
as opposed to a mere visit for purposes of business or pleasure;
possibly also the Court might decline to exercise jurisdiction on
tile ground of a residence which had been merely taken up in order
to facilitate the obtaining of a decree of nullity from the Court (x)

jurisdiction

by the Court.

In such a

case,

(3) Jurisdiction in case of nullity of marriage, it has been

argued
rest

(y),

cannot depend on domicil.

The argument seems

on an observation of James, L. J., in Niboyet

v.

Niboyet

to

(z),

where he said: "How would it be possible to make domicil the
" test of jurisdiction in such a case? Suppose the alleged wife were
" the complainant, her domicil would depend on the very matter in
If she was really married, her domicil would be
"controversy.
" the domicil of her husband; if not married, then it would be her
"

own previous domicil."
The weight of this dictum

is

in

some measure diminished by

forms part of the argument by which the Lord
Justice maintained the now discredited theory that domicil was
the fact that

it

not the basis of jurisdiction in divorce.
tant

is

the fact that, even

if it is

But what

is

more impor-

accepted as valid, itis merely an

authority against the view that jurisdiction in nullity rests on

domicil alone.

It neither asserts nor implies the

view that

But

diction in nullity can never rest on domicil.

it is

juris-

extremely

admit that the dictum is valid, for it implies that a
which
can be annulled does not effect a change in the
marriage

difficult to

(m)

Hay

V.

Northcote, [1900] 2 Ch. 262.
s. 49, citing Williams v. Dormer

(a) Westlake,

Moore

(1852), 2 Rob.

505.

In

[1891] P. 279, 281, the validity of the anuuhueut of a marriage
celebrated in England by the Oourt of the country where the parties were
domiciled or resident was assumed, but merely for the purpose of deciding the
case.

Times,

v. Bull,

The residence need not be of any long duration,

May

(y) Westlake, s. 49.
(1878), 4 P. B. (0. A.)

(i)

see Korel

v.

Korel,The

28, 1921.
'

1, 9.
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\vife(fl);

a marriage must be assumed
on the making

to

be

and

valid

declared to be a nullity

effect until it is
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of such a declaration the

by

to

have full

a competent Court;

woman

former domioil, but until then she must be held

will regain her

have that of

to

her husband, in every case at any rate where the marriage

and not void ab initio.
Ajjart from this dictum there appears

void-

is

able

to

be no judicial autho-

rity in favour of the denial of jurisdiction based on domicil.

As

We-stlake admits, the alleged wife, being a defendant and main-

taining the marriage,

is

bound by her own contention

case suggested as impossible of acceptance

to

submit to

In Ireland the

the jurisdiction of the petitioner's domicil (&).

by James, L.

J., has

actually occurred, and the Court' deliberately held that jurisdicdiction could be exercised on the basis of the Irish domicil of the

husband, being the respondent

(c).

The

decision

the

is

more im-

portant because the respondent was permanently resident in Ireland, and the case could have been decided on that ground which
Avas also alleged,

but which the Court ignored.

There

is

also

further judicial authority, both earlier (d) and later (e) than the

dictum, in favour of jurisdiction on the ground of domioil. Moreover, the exercise of jurisdiction on the score of domicil appears

when

specially justifiable,

it is

remembered that

status

is

depen-

dent on a decree in a nullity suit, and the Court of the domicil

is

obviously the best qualified to pronounce a decree affecting status.

In Roberts

v.

Brennan

(/) jurisdiction

seems to have been exer-

is also enunciated in Ogden v. Ogden, [1908] P. (C. A.)
same judgment the validity of domioil as a basis of jurisdiction is conceded (p. 80), no attempt being made to reconcile the two
doctrines. A marriage, even if void (and not merely voidable), is the basis of
rights under the Matrimonial Causes Act, 1907 (7 Edw. 7, o. 12), s. 1; Ramsay

(«) This doctrine

46, 78, but in the

y.

Ramsay (1913), 108 L. T. 382.
(6) Chichester v. Donegal (1822), 1 Add. 5, 19.
(o) Johnson v. Cooke, [1898] 2 Ir. K. 130.
(<?)

Ruding

v.

Hagg. Cons. 371.
was English, but it

Smith (1821),

The report makes

2

clear that the husband's domicil

is

it

not certain whether

domicil or residence was the basis of jurisdiction.
(e) Sater v. Safer, [1906] P. 209, 220; Ogdm v. Ogden, [1908] P. (C. A.)
In Laivford v. Savies (1878), 4 P. D. 61, both \ydrtias
4(i, 80, per Curiam.
were domiciled in England,, but the report does not state wheitber jurisdiction
was exercised on the ground of domicil or residence. There is similar doubt
as to the ground of jurisdiction in Middleton v. Janvm-in (1802), 2 Hagg.

Cone. 437.
(/)

[1902] P. 143.

In

Og^n

v.

Ogden, [1908] P. (C. A.)

treated as a decision based on residence.
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ground that for some part of the time subsequent to
the marriage the parties had their matrimonial home in England,
though never domiciled there. The suit, however, was undefended,
and the propriety of the exercise of jurisdiction in such a case wa»
cised on the

not argued.
Illustrations.

H.

1.

Frenchman, and W, a Frenchwoman, domiciled in

a.

France, are married in London in accordance with all the formaUtie-s required by English law, but without the consenta

by French law. The marriage is declared
W, when residing in England,
a French Court.
required

have the marriage declared a nullity.

summoned, does not appear.

TJ^e

H

is

a nullity

by

petitions to

in Italy, and, though

Court has jurisdiction

to enter-

tain a suit for the declaration of the nullity of the marriage, i.e.,

determine whether the marriage

to

H

2.

ried in

W

a

At

in England.

H

is,

is

valid (g)

Dutchman and
a Dutchwoman.
They are marEngland. At that time they are both probably domiciled
is

the time of the marriage between

in fact, married to another

woman

then living.

H

and W,

Afterwards

W marries N, who domiciled in a
W brings a suit for a declaration of the nullity
of tho marriage with H. Neither W nor H
then domiciled in
and during the lifetime of H,

foreign country

is

.

is

England. The Court has jurisdiction to entertain the suit, i.e.,
to determine whether the marriage is valid (h)
3. H, a, Frenchman, domiciled in France, marries W, an
The marriage is
Englishwoman, domiciled in England.
solemnized before the British Consul at Bordeaux under and in
accordance with the Foreign Marriage Act, 1892. It is declared
invalid by a French Court. The English Court has jurisdiction to
entertain a suit for the declaration of nullity, i.e., to determine
fnrhether the marriage is valid (i)

H

Frenchman who has married W, a Frenchwoman,
H, though not domiciled, is permanently resident
brings a suit for a declaration of nullity. The
England.

4.

a

is

in France.

W

in

Court (semble) has jurisdiction
that the husband,

who was

to entertain the suit.

the respondent, was not resident in Eng-Iand

when

the suit was oommenoed.
(ff)

V.

Simonin

Tan Aerde

v. Mallac (1860), 2 Sw. & Tr. 67; 29 L. J. P. & M. 97; Unke
(1894), 10 T. L. R. 426; Sproule v. Ho-pkim, [1903] 2 Ir. R.

133.

(A) Linke v.
(»)

Hay

V.

Van Aerde

(1894), 10 T. L. R. 426.

Northcote, [190O] 2 Oh. 262.
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British subject domiciled in England, goes through a

form of marriage at the Cape of Good Hope with W, who is domiciled in a West Indian island.
They come to England, but distakes up her residence in Scotland. H brings
putes arise and
a suit for declaration of nullity on the ground of the invalidity of
the marriage' ceremony.
The Court has jurisdiction (/ff)

W

H,

6.

W,

England
to

a British subject domiciled in England, marries in India

H and W return to
W then finds that H was already married
W
before the date of the marriage in India.

a British subject domiciled in Ireland.

N

in

in due course.

England

The Court

brings a suit for declaration of nullity of marriage.

has jurisdiction
7.

(I)

The circumstances

are is in

preceding

the

Illustration,

W can institute proceedings, H, apprehensive
of criminal proceedings being taken against him for his bigamous
The Court
marriage
W, leaves England. W brings
except that, before

suit.

to

{semhle) has jurisdiction (to)

DECLARATION OF LEGITIMACY.

IV.

Rule 66
(1)

.

(w).

Any

natural-born British subject, or any person
to be deemed a natural-born

whose right

on
on the validity of a mar-

British subject depends wholly or in part
his legitimacy, or

riage, being domiciled in

or

claiming

any

England or

Ireland,

personal

or

real

estate

England, may apply by petition to
the Court, praying the Court for a decree
situate in

declaring that the petitioner
(K)

Compare Ruding

(I)

Compare Johnson

v.

is

the legitimate

Smith (1821), 2 Hagg. Cone. 371.

v.

E

Cooke, [1898] 2 Ir. R. 130.

is

resident,

and

jurisdiction could also be based on that ground.

H

has not changed his domicil, but is merely keeping
(m) It is assumed that
out of the way for the time being. In cases such as this it would clearly be
a matter of the utmost hardship if the Court of the husband's domicil could

not exercise jurisdiction.
(«) Legitimacy Declaration Act, 1858 (21

&

22 Vict.

c.

93), ss. 1, 2, 8.

20
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and that the marriage

child of his parents,

and mother, or of his grandfather and grandmother, was a valid marof his father

riage, or for a decree declaring either of the

matters aforesaid; and any such subject or
person, being so domiciled or claiming as
aforesaid,

may

manner apply

in like

to the

Court for a decree declaring that his marriage
was, or is, a valid marriage and the Court
has jurisdiction to hear and determine such
;

application,

and

to

make such decree declara-

tory of the legitimacy or illegitimacy of such
person, or of the validity or invalidity of

such marriage, as to the Court
just

may seem

and such decree, except as hereinafter

;

mentioned,

is

binding to

the Crown,

poses on

all

intents

and on

all

and purpersons

whomsoever.
(2)

Any

person, being so domiciled or claiming as

aforesaid,

may apply by

petition to the Court

for a decree declaratory of his right to be

deemed a natural-born

British subject, and

the Court has jurisdiction to hear and deter-

mine such

and

application,

to

decree thereon as to the Court

make such

may seem

and where such application as last
is made by the person making such
application as herein mentioned for a decree

just;

aforesaid

declaring his legitimacy or the validity of a
marriage, both applications may be included

and every decree made
by the Court, except as hereinafter mentioned, is valid and binding to all intents
and purposes upon the Crown and all persons
whomsoever (o).
in the

same

petition

;

(o) Legitimacy DeoLaration Act, 1858 (21
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decree of the Court does not in any case

prejudice any person, unless such person has

been cited or made a party to the proceedings, or is the heir-at-law or next of kin, or

other real or personal representative

of,

or

under or through, a person so
a party nor shall such sentence or decree of the Court prejudice any
person, if subsequently proved to have been
derives

cited or

title

made

;

obtained by fraud or collusion (p).

Comment.
Conditions

of

Jurisdiction.

— The

jurisdiction

of

the

depends upon the petitioner fulfilling certain conditions:

He must

1.

he a natural-horn British subject

(g^),

claiming to he a natural-horn British subject; and

—

Court

or a person

it is

doubtful

whether, in spite of the wide terms of the British Nationality and

Status of Aliens Act, 1914,

s.

3 (r), an alien to

whom

a

certifi-

cate of naturalization is granted is a natural-born British subject

within Rule 66

(s).

The

petitioner must at the time of presenting his petition
domicibd in England or Ireland, or claim real or personal
estate in England (i).
He does not fulfil the requirements of our Rule if he is domiciled
2.

either be

This Rule in substance
{p) The L^itimacy Declaration Act, 1858, s. 8.
repeats sects. 1, 2 and 8 of the Legitimacy Declaration Act, 1858, with one
or two verbal alterations iuteaided simply to make it read aa a Eule. It is to
be noted that the Court referred to in the Act is the Court for Divorce and
Matrimonial Causes. But the original jurisdiction of this Court has been
transferred to the High Court (see Judicature Act, 1873, ss. 3, 4, 16), and is in
effect exercised by the Probate, Divorce and Admiralty Division of the High

Court.

As
c.

Ibid.,

s.

31.

to Ireland, see the Legitimacy Declaration Act (Ireland), 1868 (31 Vict.

20)

;

and as

to Scotland,^ see

diction, chap, xiii.; Maclaren,

Duncan and Dykes, Principles of Civil JurisCourt of Session Practice, pp. 61, 62, and the

Legitimacy Declaration Act, 1858,

As

(»•)

Sco Biilo 28, p. 185, ante.

to

(«) I.e.,
(<) 21

&

s.

9.

natural-born Britiah subjects, see pp. 168, 169

(17)

within the Legitimacy Declaration Act, 1858.
22 Vict.

0.

93, ss. 1

and

2.

20(2)
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out of England and Ireland {e.g., in the Isle of Man), unless he
claims property in England {u)
It will not bring him within
it if, when domiciled, e.g., in Scotland, he claims property in
.

Ireland.

While the

petitioner's domicil

may

be either English or Irish

the estate claimed must be in England.
3.

He must

petition the Court to declare one or

any of the

following things:

(c)

The legitimacy of the petitioner.
The validity of the petitioner's own marriage.
The validity of the marriage of the petitioner's parents

(d)

The

(a)

(b)

or grandparents.

Nature

petitioner's right to be a natural-born British subject.

of

fulfilled (x)

Jurisdiction.

—When

above

the

conditions

are

(and not otherwise), the Court has jurisdiction to

declare
(i)
(•ii)

The legitimacy or the illegitimacy of the petitioner.
The validity or invalidity of any marriage which
Court

(iii)

That the

the

petitioned to declare valid,

is

petitioner has, or has not, a right to be

deemed

a natural-born British subject.

This jurisdiction applies as well to past as to existing marriages,

and is a totally different thing from the authority inherited by the
Court from the Ecclesiastical Courts to entertain a suit for the
declaration of the nullity of an existing marriage (y). A peti.tioner cannot, under Rule 66 {i.e., under the Legitimacy Declaration Act, 1858), pray to have a marriage declared invalid, or

any

person declared illegitimate, or not a British subject, though the
decree of the Court

may

declare invalid a marriage which it is

asked to declare valid, and, when asked to declare the legitimacy or
the British nationality of the petitioner,

may

declare that he is

illegitimate, or is not a natural-born British subject {z).

?.

(«) Johnston v. Attorney-General (1873), 43 L. J. P. & M. 3.
(x) Compare Shaw v. Attorney-General (1870), L. R. 2 P. & M. 156; Mans^
Attorney-General (1877), 2 P. B. 265; (1879), 4 P. D. 232; Saott t.

Attorney-General (1886), 11 P. D. 128; Brinkley v. Attorney-General (1890),
15 P. D. 76; Armitags v. Attorney-General, [1906] P. 135; Slingsby t.
Attorney-General (1915), 31 T. L. R. 246; (1916), 32 T. L. E. (0. A.) 364;
33 T. L. R. (H. L.) 120.
(y) See Rule 65, p. 300, (inte.
(z) 21

L.

J. P.

& 22
& M.

"Vict.

0.

93,

s.

1.

See In re Chaplin's Petition (1867), Si

90.
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decree of the Court

prima

is

and purposes upon

all intents

all

3"09

facie valid,

and binding

to

persons whomsoever, including

the Crown
but if certain persons interested in the decree are
not cited, neither they nor, their representatives are prejudiced
thereby (a), and the decree is, like other judgments, ineffective
;

does not prejudice any person), if proved to have been

(i.e., it

obtained by fraud or collusion (&).

Illustrations.

A,

1.

natural-born British subject domiciled in England,

a,

marries

first

Cape Town, and then in London, N, who has been
Town from her husband for adultery with A.
of either marriage under the law of Cape Town is

at

divorced at Cape

The

validity

A

doubtful.

2.

N

petitions to have his marriage with

The Court has

valid.

a natural-born British subject whose domicil

.i^,

declared

jurisdiction (c).
is Irish, is

and there marries a Japanese woman
according to forms required by Japanese law.
petitions for
a declaration that his marriage is valid.
The Court has jurisfor a time settled in Japan,

A

diction (d).
3.

A

is

a natural-born British subject domiciled in France, and

claiming a freehold estate in Middlesex.

A

petitions to have

himself declared the legitimate son of his parents, or to have the

marriage in France of his parents declared valid.

The Court has

jurisdiction.

and is domiciled, in France, and has lived in
France till the age of 22. A's father was also born in France,
A's paternal grandfather was an Englishman born in England,
who married, or is alleged to have married, A's grandmother at
4. J. is born,

Paris.

A claims a

freehold estate in Middlesex.

A

petitions to

have the marriage of his grandfather and grandmother declared
ralid.
The Court has jurisdiction (e).

(ffl)

See Rule 66, clause

(6) Ibid.

;

and

3,

p. 307, ante;

see, as to effect of

•specially llule 105, p. 433, post;

and 21 & 22

Vict. o. 93,

s.

8.

foreign judgments in England, chap, xvii.,

and compare generally, as

to

due acquisition

General Principle No. I., p. 23, ante.
(o) Scott V. Attorney-General (1886), 11 P. D. 128.
{d) BrinUey v. Attorney'-Gemeral (1890), 15 P. D. 76.
(e) This case is certainly within the words of the L^itimaoy Declaration Act,
1858, 8. 2. Now, however, that an alien can take, acquire, hold and dispose of
real or personal property of any description in the United Kingdom (British

•of riglits, Intro.,
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Tho circumstances

5.

except that
subject.

^

6.

A

are the

same as in

Illustration

No.

4,

petitions to be declared a natural-born British

The Court has jurisdiction (/)
is a Frenchman who has jjecome a

naturalized British

subject under the British Nationality and Status of Aliens Act,
1914; he is domiciled in England; he petitions to have it declared
that he is the legitimate child of his parents.

has jurisdiction?

A

(^g).

a natural-born British subject domiciled in France.
claims to succeed, as next of kin, to goods situate in England.

7.

He
He

Whether the Court

is

petitions to have himself declared the legitimate son of his

parents.

The Court has

jurisdiction.

a natural-born British subject.

8. J. is

He

Scotland.

claims real estate in Ireland.

declared the legitimate child of his parents.

He is domiciled
He petitions to

in

be

The Court has no

jurisdiction (h).

A, a natural-born British subject domiciled in England,,

9.

petitions the Court for a declaration that he is his father's heir at

The Court has no

law.

jurisdiction (i).

10. A. alleges in his petition that the marriage of the petitioner's grandfather

with the petitioner's grandmother

marriage, and that he

is

Court has no jurisdiction

honour
11.

is

a valid

entitled to succeed to a baronetcy.
to adjudicate

upon a claim

The

to a title of

(k).

A, a natural-born British subject domiciled in England,

marries a citizen of the United States, domiciled in the State of

New York

Her marriage is dissolved by divorce, and
H, a domiciled Englishman. Doubts having arisen
.

A

marries

as to the

Nationality and Status of Aliens Act, 1914,

a. 17), it appears to a certain
extent an anomaly that a claim to real estate in England should be a sufiSeient
ground to give the Court jurisdiction to declare the claimant a British subject.

(/) Ibid.
(ff) Whether the Court has jurisdiction or not depends upon the answer to tliequestion whether the effect of the British Nationality and Status of Alien*
Act, 1914, tj. 3, is to make the petitioner a natural-born British subject within

the meaning of 21
ante.

&

22 Viot.

u. 93, a.

I.

See Rule^^ 28 and

Compare Rule 195, post.
The petitioner is neither domiciled

31,

pp. 185, 190,

in England nor in Ireland, nor does,
(A)
he claim real or personal estate in England.
(j) Mansel v. Attorney-General (1877), 2 P. D. 265; (1879), 4 P. D. 232.
The
(Jc) Frederick w. Attorney-General (1874), L. R. 3 P. & D. 196.
decision of the Court may, of course, indirectly decide who is entitled to-

succeed.
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A petitions that the marriage -with

The Court has

jurisdiction

(Z).

The precise ground on
(J) Armitage v. Attorney-General, [1906] P. 135.
which the petition was entertained does not appear from the report. Presumably A was a person whose right to be deemed a natural-born British
subject depeaided on the validity of her marriage with R, unless indeed it is
held that the words " any natural-born subject " cover a person who has
lost her British nationality by marriage.
But it is clear that A was only
domiciled in England if her marriage with
were valid, and the petition
did not allege that she was claiming any property in England. Moreover
there is no other authority for the view that under the Naturalization Act,
1870, s. 10, sub-3. 1, an alien who becomes a British subject by marriage is
thus converted into a natural-born British subject, though Jaffe v. Keei^
[1916] 2 K. B. 476, shows that such a woman is not regarded as a naturalized
British subject, if her husband is naturalized.

B
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CHAPTEE

VIII.

JURISDICTION IN BANKRUPTCY AND IN REGARD
TO WINDING-UP OF COMPANIES.
I.

BANKRUPTCY (a).

Interpretation of Terms.

EuLE

— In

and in all the Rules of this
Digest which refer to an English bankruptcy, the
following terms have, unless the contrary appear from
the context, the following meanings
67.

this Rule,

:

(1) " The Court" means the Court having jurisdiction
in bankruptcy under the Bankruptcy Act, 1914, and

includes
(i)
(ii)

(2)

High Court, and
the County Courts (b).
the

The

expression

" debtor," unless

the

context

otherwise implies, includes any person, whether a British
subject or not,

who

at the time

when any

act of bank-

ruptcy was done or suffered by him
(a)

was personally present in England

;

or

—

Bankruptcy Act, 1914 (4 & 5 Geo. 5, o. 59), ss. 127 130.
aim of these Rules to enumerate all the ciroumstanoea upon
which the jurisdiction of the Court depends, and still less to state generally
the law of bankruptcy.
These Rules, further, do not state the circumstances
under which bankruptcy proceedings should be taken in the High Court or in
the County Courts respectively.
All the English Bankruptcy Courts are, for
the purpose of these Rules, treated as if they were one Court. The object,
in. short, of these Rules in regard to bankruptcy is to show how far the jurisdiction of the High Court is or is not aflfected by a given case containing
some foreign element, e.g., by the debtor being an alien domiciled abroad,
or by his debts having been incurred wholly abroad. On the subject generally,
see Baldwin, Law of Bankruptcy (11th ©d.), and Williams, Law and Practice
in Bankruptcy (11th ed.).
(S) The Bankruptcy Act, 1914, ss. 167 and 96.
(a) See the

It is not the
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had a place

of residence in

England; or
(c)

was carrying on business in England, personally,
or by means of an agent, or manager or
;

(d)

was a member

of a firm or partnership which

carried on business in

"An

England

(c).

bankruptcy" means any one or more
of the following acts when committed by a debtor
(3)

(a)

act of

England or elsewhere he makes a conveyance or assignment of his property to a

If in

trustee

or

trustees

for the

benefit

of

his

creditors generally
(b) If in

England or elsewhere he makes a fraudu-

lent conveyance, gift, delivery, or transfer

of his property, or

any part thereof

;

England or elsewhere he makes any conveyance or transfer of his property or any
part thereof, or creates any charge thereon,
which would under the Bankruptcy Act,
1914, or any other Act be void as a
fraudulent preference if he were adjudged
bankrupt

(c) If in

(d) If with intent to defeat or delay his creditors

he does any of the following things, namely,
departs out of England, or being out of
England remains out of England, or departs
from his dwelling-house, or otherwise absents
himself, or begins to keep house
;

(e) If

execution against him has been levied
seizure

action

of
in

his

by

goods under process in an

any Court, or

in

any

civil pro-

ceeding in the High Court, and the goods

have been either sold or held by the
for twenty-one days
Cc>

Bankruptcy Act, 1914,
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(f) If

he

in the Court a declaration of his in-

files

his debts or presents a bank-

pay

ability to

ruptcy petition against himself
(g) If

a creditor has obtained a final judgment or
final order against him for any amount, and,
execution thereon not having been stayed,

by leave

has served on him in England, or,
of

the

Court, elsewhere

a bankruptcy

(d),

notice under the Bankruptcy Act, 1914, and

he does

not, within seven

days after service

of the notice, in case the service is effected

and

in England,

in case the service is effected

elsewhere, then within the time limited in
that
effect

by the order giving leave to
the service, either comply with the

behalf

requirements of the notice or satisfy the

Court that he has a counter-claim,

demand which equals
amount of the judgfnent debt
cross

set off, or

or exceeds the
or

sum ordered

be paid, and which he could not

up in
the action in which the judgment was obtained, or the proceedings in which the order
was obtained
to

(h) If the debtor gives notice to

any

of his creditors

that he has suspended, or that he

suspend, payment of his debts
(4) "

A

set

is

about to

(e).

petition "

means a petition presented to the
Court either by a creditor (called a petitioning creditor)
or

by a debtor (called a petitioning debtor) that the
shall make a receiving order, which is the

Court
first

step towards a debtor being adjudicated a bank-

rupt(/).
(<f)

How

dubious.

far this authorises service on a foreigner domiciled abroad was
See Baldwin, p. l&O; Williams, p. 27; but see now Ord. XI. r. 8 a

(July, 1920).
(e)

Bankruptcy Act, 1914,

(/)

See 2 Steph. Coram.

s.

1

(Uth

(1)

(a) to (h).

ed.), p. 195.
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Comment.

—

This term hardly needs explanation: it
(1) "The Court."
simply points out that for the purpose of this Digest, as indeed for
the purpose of the Bankruptcy Act, 1914,. the Courts having
jurisdiction in bankruptcy are described as one Court, and,
except on matters with which this Digest is not concerned, may
be considered as the High Court.
(2)

"Debtor."

— The

definition

of

"debtor"

deserves

very

For many years before the passing of the
Bankruptcy Act, 1914, it was felt that the word " debtor " in

careful attention.

reference to the English bankruptcy law could not be used in its

vague and popular sense. There was great dif&culty in avoiding
If, for
either a too narrow or a too general use of the word.
instance, the English Bankruptcy Court dealt only with debtors
who were British subjects and who had contracted debts in England, i(. would have had no power to make bankrupt either English
merchants who had contracted debts abroad, e.g., in France, or
aliens, e.g., French citizens, who, carrying on business in England and making great profits from the English trade, had contracted heavy debts to English merchants. If, on the other hand,
the English Bankruptcy Court tried to adjudicate bankrupt every
debtor who had contracted a heavy dsbt to an English merchant,
Court would find itself
it was certain that the Bankruptcy
engaged in the futile effort to adjudicate bankrupt debtors living
in foreign countries

many

who

neither

owed obedience

to

English law,

judgment of
an English Court. It became, in short, clear to English judges
that, to use an expression which is often employed in judgments
delivered under the earlier Bankruptcy Acts, as regards our
Bankruptcy Court, the word "debtor" should if possible be confined to " a person subject to the English bankruptcy law," but it
at the same time became apparent that to define who were the
persons who were subject to the English bankruptcy law was no
nor in

easy task {g).
to

cases could be compelled to obey the

The pres3nt

definition of a

"debtor"

is

intended

determine legislatively the circumstances which render a debtor

—

(9) Dicey, Conflict (2nd ed.), pp. 279 282; and compare Ex parte Blain
(1879), 12 Oil. D. (C. A.) 522, 531; In re Pearson. [1892] 2 Q. B. (C. A.)

2«3; Ex parte Crispin (1873), L. B. 8 Cai. 374, 379; Ex parte Pascal (1876),
As to the present state of th« law consult
1 Ch. D. (O. A.) 509, 512.

Baldwin, pp. 14—17. 62—66; WQliams, pp. 34, 49, 518.
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a person subject to the English bankruptcy law, and

is, it is

sub-

mitted, exhaustive {h)

"An

(3)

act of

bankruptcy."— For the

full understanding of

term which, in common with the definition of a " debtor,"
lies at the very basis of the Court's bankruptcy jurisdiction, a
reader should consult treatises on the Law of Bankruptcy (J);
this

^vhich

comment on each

of the acts of bankruptcy

which can be

•committed by a debtor and the commission of one at least whereof
is

essential to a debtor being

adjudicated a bankrupt.

enough, however, for our present purpose to

It

is

call attention to the

following reflections:
1. Every act which can constitute an act of bankruptcy
enumerated in this Rule.

2

.

Any

is

transaction which is to constitute an act of bankruptcy

must, unless the contrary

is

apparent from the terms of this Rule,

have occurred in England Qc)
3.

Of

the acts of bankruptcy enumerated in this Rule, some,

and (c), can be committed
any other country; others, e.g., those
and (f), must be committed in England;

e.g., those included in clauses (a), (b)

either in

England

or in

included in clauses (e)

and some,

it

would seem, must,

as to part of the transaction con-

committed in England, but
may, as to other portions of it, be committed out of England.
Such would appear to be the case as to some at any rate of the
acts included in clauses (d) and (g).
stituting the act of bankruptcy, be

The dealings with a

4.

act of

debtor's property

bankruptcy under clauses

(a), (b),

and

which constitute an
(c),

may

take place

England " or elsewhere." But it has been suggested or
laid down by very high authority that a conveyance, or the like,
made out of England must, if it is to be an act of bankruptcy, be
a conveyance "which is to operate according to English law " (Z).
either in

To

this suggested limitation or proviso it is hard to attach a

The

very definite meaning.
to exclude

proviso

from the character of

is (it is

conceived) intended

bankruptcy acts done
abroad by a foreigner not domiciled in England, and not intended
(Ji)

On the

on Kules
(f)

effect of this definition of

OS, 69,

acts of

" debtor," see

Comment and

Illustratioiu

pp. 317, 320.

Baldwin, pp. 97—106.

Qc) Baldwin, p. 93, citing Ingliss v. Grant (1794), 5 T. E. 530.
(I)

See

Ex

parte Crispin (1873), L. B. 8 Ch. 374, 380, judgment of Cotu*

delivered by Mellish, L. J.
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to operate at all according to

have any

effect

English law,

on property in England

Whether a debtor does

5.

317
not intended to

i.e.,

(to).

or does not

commit an

bank-

act of

ruptcy under clause (d), e.g., by departing out of England or

remaining out of England, may depend upon the answer to the
question whether he is or is not an Englishman living in England
for the words of the clause "imply that the person who remains
" out of England has his home or place of business in England,
"

and cannot reasonably be held to apply
"remaining in his own home" (n).

An

6.

and

it

act of bankruptcy

must be a personal

Thus

X is a

he

a

Chilian subject,

member

is

who has

never been in England, but

An

action is brought against the firm, judg-

obtained, and execution

is issued,

under which the goods

and sold. The seizure and
not an act of bankruptcy on the part of X

of the firm are seized
is

(4)

"A

petition."

— The petition

the written document

is

is

nor by a firm as such(o).

act,

of an English firm which trades and contracts,

debts in England.

ment

act or default,,

can not be committed through an agent unless the agent

authorized to do the particular

is

to the case of a foreigner-

sale of the

goods

hardly needs explanation:

by which generally "a

creditor (called

it
a-

petitioning creditor), but occasionally a debtor (called a peti-

tioning debtor), requests the Court to take the

first

step towards.,

adjudicating such debtor a bankrupt.

Proceedings to adjudicate a debtor a bankrupt usually (p) com-

mence with a petition

either

from a petitioning

creditor or

from

a,

petitioning debtor.

(A)

Rule

68.

Where Court

has no Jurisdiction.

— The Court has no

jurisdiction

on a bank-

ruptcy petition being presented by a creditor or a debtor
to adjudicate bankrupt any person who
p. 16, and contrast Baldwin, pp. 110, 111.
parte Crispin (1873), L. K. 8 Oh. 374, 380, judgment of Court
delivered by Melliah, L. J. The word " foreigner " covers both an alien and
a person who, though not an alien, belongs to any other country than England,
Compare Ex parte Gutierrez (1879), 11 Ch. D. (C. A.) 298;
e.g., a Canadian.

(m) Compare Williams,
(w)

Ex

Fx

parte Brandon (1884), 25 Ch. D. (0. A.) 600.
Ex parte Blain (1879), 12 Ch. D. (0. A.) 522; compare Baldwin, p. 98..

(o)

(p) For an exception, see Rule 69, proviso, p. 321, post.
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(1) is

not a debtor as

defined

in

Rule 67(2),

ante [q) J or

committed or suffered any act of bankruptcy as defined in Rule 67 (3), ante {r).

(2) has not

Comment.
This Rule

most important. It virtually contains or sugwhich restricts the jurisdiction of the
Bankruptcy Act, 1914, namely, that no debtor should come within
its operation who is not a debtor as defined in Rule 67 (2), ante,
and, therefore, ought to be legally and morally subject to the
English bankruptcy law, and next, that no debtor shall be adjudicated bankrupt who has not distinctly committed an act of
bankruptcy as defined in the said Rule. The operation of this
principle and the difficulties which may arise in applying it are
befit shown by illustrations.
is

principle

the

gests

Illustrations
1

X,

(s)

England whilst
France, and whilst

the alleged debtor, incurs heavy debts in

staying there for a fortnight.

X. then goes to

in France makes a conveyance of his property to a trustee for
the benefit of his creditors generally.

bankruptcy petition against

JL.

A, a

creditor, presents a

The Court has no

jurisdic-

tion {t).
2.

that

The circumstances are the same as in
X, though often coming to England

Illustration 1, except

for a

month

or two,

has not, at the time of committing the act of bankruptcy, ordinarily resided or

had a place of residence in England

.

The Court

has no jurisdiction.
3.

X

is,

when the
neither

is

and 2, in France at the time
committed, and at that time he

as in both Illustrations 1

act of

bankruptcy

is

carrying on business in England personally or by means

of an agent or manager, nor

is

a

member

of a firm or partnership

Bankruptcy Act, 1914, 3. 1, sub-s. 2.
Bankruptcy Act, 1914, s. 1, sub-s. 1.
(s) It is for the sake of brevity assumed tkroughout these illustrationa that
a bankruptcy petition has been presented against the debtor, and that the
circumstances mentioned are the only ones which require consideration in order
to determine whether the Court has or has not jurisdiction.
(<) X was not at the time of commilttliiig the act of bankruptcy present in
England.
(g) I.e.,
(r)
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The Court has no

juris-

diction (u)

X

4.

England and about half
heavy debts in each
At the moment when he makes a conveyance of his

resides about half the year in

the year in France.

country.

He

has contracted

property to a trustee for the benefit of his creditors he

though

is in

France.

X,
he
London, does not have any one fixed place of residence there, but
lives in different hotels.
Whether the Court has jurisdiction? (x)
further,

5.

X, though

as a rule

at the

resides at least half the year in

time when he makes a conveyance of his

property to a trustee for the benefit of his creditors he generally

is

and has never been in England for years, yet has had"
for years, and still has, a dwelling-house in London furnished
and with servants in it, in which he could at any moment reside
if he came there.
Semble, the Court has jurisdiction (y).

in France,

6

.

X is a French citizen, ordinarily residing and having a place

of business in England.

Knowing

that he

is

on the point of

bankruptcy for debts incurred in England amounting to 10,000L,
goes to France, there borrows from a friend, who knows his
gambles therewith at Monte Carlo and
circumstances, 2,000L

X

X

wins 20,000L

He

gives 5,000?. to the friend

who

lent

him the

2,000L, and with the residue of the money goes to the United
States with the intention of speculating there on the stock

exchange.

Semble, the Court has jurisdiction?

(z).

«
(m) In each

ot:

X

these lUusta-ations the reason

why

the Court

lias

no juris-

not a debtor within the terms of Eule 67 (2), ante, i.e., of
the Bankruptcy Act, 1914, ». 1 (2), though in each illustration X has committed an act of bankruptcy.
diction is that

is

ia whether X is ordinarily residing iu England?
on the ground that X, though in Prance, and though generally
In re Nordenfelt,
living in Prance, has a place of residence in England.
[1895] 1 Q. B. (0. A.) 151.
(z) This seems to be so on the strict wording of the Bankruptcy Act, 1914,
This conclusion is, however, very doubtful. X
s. 1, sub-s. 1 (b) and (c).
is no doubt a debtor within the Bankruptcy Act, 1914, s. 1 (2) (b). X'a conduct
does obviously inflict damage upon English creditors, but on the other hand.
Ex parte Crispin (1873), L. R. 8 Ch. 734, seems at first sight to show that
conduct falling within the Bankruptcy Act, 1914, s. 1 (1) (b), (c), or (i),
One must,
does not apply to such a case as is stated in this illustration.
however, remember that under the Bankruptcy Act, 1914, X is clearly a
debtor, which is not perfectly certain under the Act of 1869, and that the point
clearly decided by Ex parte Crispin is that a foreign debtor's return to hia
own country is not necessarily an act of bankruptcy within the Bankruptcy
But see Williams, p. 16, as to
Act, 18'69 (32 & 33 Viet. c. 71) s. 6 (3).
the effect of Ex parte Crispin, and especially Cooke v. Gharlm A. Vogeler Co.,

(a;)

The question

(«/)

I.e.,

,
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7. J3l is a Frenchman who generally resides in England, but
he keeps up a connection with France, where he has relatives and
landed property.
contracts in England large debts to A.

A

X

brings an action against

X and serves X with

sequence leaves England for France.
petition against

X.

The

A

a writ.

X in con-

presents a bankruptcy

alleged act of bankruptcy is that

England with intent to defeat
Semble. the Court has no jurisdiction (a)
departed out of

X has

his creditors.

X

is a Frenchman domiciled in and living in France.
He
London, where he incurs debts amounting to 10,000L X,
being unable to pay these debts, while resident at Paris, presents
a bankruptcy petition to the Court. The Court has no jurisdic-

8.

visits

tion (6).

—

Rule 69 (c). As a creditor is not entitled to present a
bankruptcy petition against a debtor, so tlie Court has
no jurisdiction to adjudicate a debtor a bankrupt
unless
(a)

the debt owing by the debtor to the petitioning
creditor or,

if

two or more creditors join

in

the petition, the aggregate amount of debts

owing to the several petitioning
amounts to fifty pounds, and

creditors,

debt is a liquidated sum payable either
immediately or at some future time, and
the act of bankruptcy on which the petition is
grounded has occurred within three months

(b) the

(c)

before the presentation of the petition, and
[1901] A. O. 102, 108, 109, per Lord Halsbury,
Lord Brampton, which support Williams' view.

114, per

Lord Davey,

116,

per

X

ind«ed is a debtor within Rule 67, p. 312, ante, but in the circnmis not clear that he has committed an act of bankruptcy, i.e., that
he has departed out of England with a view to defeat his creditors. See ^x
parte Crispin (1873), L. R. 8 d. 374. Compare Conflict (2nd ed.) p. 278.
(a)

Btances it

X

has clearly committed an act of banJiruptoy, the presentation of the
(6)
petition being under the Bankruptcy Act, 1914, a. 1, nub-s. 1, an act oB bank-

ruptcy (see Eule 67 (3) (f)). But he is not a debtor within Rule 67 (2),
for he is not personally present in England when he presents his petition^
nor does he ordinarily reside or carry on business in England, nor is he a
member of a firm or partnership carrying on business in England.
(o)

See the Bankruptcy Act, 1914,
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the debtor

is domiciled in England, or within a
year before the date of the presentation of

had

the petition has ordinarily resided, or

a dwelling-house or

England, or (except

place

of

business,

in

in the case of a person

domiciled in Scotland or Ireland or a firm or
partnership having its principal place of business in Scotland or Ireland) has carried on

business in England, personally or

by means

an agent or manager, or (except as aforesaid) is or within the said period has been a
of

member

of a firm or partnership of persons

which has carried on business

by means

in

of a partner or partners or

England
an agent

or manager.
Provided that in any case where under the Debtors
Act,

1869,

s.

5,

application

is

made by a judgment

creditor to a Court having bankruptcy jurisdiction for

the committal of a judgment debtor, the Court may,
sees

it

fit,

decline

to

commit, and, in

consent of the judgment creditor,
order as against the debtor

lieu,

make a

if

with the
receiving

(d).

Comment and

Illustrations.

Its obvious aim is to
This Rule presents some difficulty.
impose some restrictions on a creditor's right to present a petition
in bankruptcy against a debtor, even in cases in which the debtor
comes within the terms of Rule 67, i.e., even where the debtor is
obviously under the Bankruptcy Act, 1914, a person properly
subject to the English bankruptcy law. But it looks at first sight

though our Rule 69, added to the qualifications, which ought
found in a "debtor" as defined in Rule 67, the further
qualification that such debtor should be domiciled in England.
as

to be

The apparent

difficulty,

is, we may suggest, removed by
The two Rules 68 and 69, if read

however,

the following considerations:

carefully together with Rule 67, though they, so to speak, run
(<f)

Bankruptcy Act, 1914,

o.

107

(4);

Sx

parte Clark,

[1898]

(O. A.) 20.

21

J>.
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across one another,

aim

at

different

objects.

The

object

of

Eule 67, is to ensure that the Court
shall not adjudicate bankrupt any person unless he in strictness
falls within the definition of a "debtor" given in Rule 67, and
The
also shall have committed an indubitable act of bankruptcy.
aim of Eule 69 is not further to define the meaning of the word
" debtor," but to ensure that no creditor shall be entitled to present
a bankruptcy petition against a debtor, unless (1) the petitioning
creditor fulfils certain conditions mentioned in Eule 69, e.g.,
bases his petition upon a debt owing by the debtor amounting to
fifty pounds, and further (2) unless the debtor either is domiciled
in England (e), or within a year before the date of the presenta-

Eule

68, taken together with

tion of the petition has fulfilled one or other of the conditions

necessary for constituting a debtor as defined in Eule 67 (2)

(b)-(d).

Thus Eule 68 lays down the general restrictions affecting the
power of the Court to adjudicate any person bankrupt. Eule 69,
on the other hand, deals with the right of a creditor to present a
petition, and of the Court to make an order upon that petition,
and restricts the right to the case where the debtor is either
(1) domiciled in England, or (2) within a year before the date of
the presentation of the petition has been in strictness a debtor as
defined in Eule 67 (2) (b)

Eule 69

result of

is

— (d).

The most important

that a creditor

may

practical

not present a petition

against a debtor merely because the debtor has committed an act
of bankruptcy while present on a passing visit in

The

difference

England

(/)

between the two Eules will be seen from the

following illustrations:
Illustrations.
1.

X

(e)

X owes A

a debtor domiciled in France.

is

of course, not domiciled in England.

The burden

of pToving domicil rests

X, however,

lOOZ.

X is

at the time

on the creditor, see In re Barne.

Compare Ex parte Cunningham (1884), 13
Q. B. r». (C. A.) 418; Ex parte Langworthy (1887), 3 T. L. E. S44.
(/) Compare In re Clark, Ex parte Beyer, Peacock ^ Co., [1896] 2 Q. B.
(1886), 16 Q. B. D. (C. A.) 522.

476, decided

under the provisions of the Bankruptcy Act, 1883, s. 6, sub-s. 1 (d).
1914, provision is made by the Bankruptcy Rules,

Under the Bankruptcy Act,
1915,

s.

158,

petitioner

for the service of a petition out of the jurisdiction against »
is not in England, while under sect. 156, substituted
service

who

can be allowed where evasion of service is attempted. See In re Nelson, [19181
1 K. B. (0. A.) 456, 466, per Swinfeoti Eady, L. J., and compare In re Urquhart
(1890), 24 Q. B. D. (O. A.) 723, decided under sect. 154 of the Rules under
See also Ord. XI. r. 8a (July, 1920).
the Act of 18-83.
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act of bankruptcy resided or

residence in England,

i.e.,

X

came within the

had a place of
definition of a

The act of bankruptcy, moreover, on which the petigrounded occurred within three months before the presentation of the petition.
The Court has (semble) jurisdic"debtor."

tion

tion

is

(^r).

at the time when an act of bankruptcy is committed or
by him, has a domicil in England, but does not otherwise
fulfil any of the conditions requisite to his being a debtor within
the terms of E,ule 67 (2).
The Court has no jurisdiction to
2.

X,

-suffered

.adjudicate
3.

A

JY,

X

a bankrupt

(/»).

domiciled in France, while on a visit to London, notified

payment

of his intention to suspend

•ordinarilj^ resident in

nor was he a
ness there.

Xa

He was

England, nor did he carry on business

member of a firm
The Court has no

to adjudicate

of his debts.

bankrupt

not

there,

or partnership carrying on busi-

jurisdiction on application

by

A

(i)

not domiciled in England. He incurs a debt
A, who recovers judgment in England against him
In 1906
is residing in Prance, and has not ordifor 1,000L
resided
or
had
narily
a dwelling-house or place of business in
England or been a member of a firm or partnership carrying on
business there within the preceding year. He returns to England
4. .X is

an

England

in

alien,

to

X

in order to

pay a short

ment debtor under

commit him

the Debtors Act, 1869,

jurisdiction to adjudge

X a bankrupt

Where Court

(B)

The Court

visit to a friend.

circumstances, jurisdiction to

(a)

On

has, in the

to prison as a judgs.

5.

The Court has

(fc).

has Jurisdiction.

Creditor's Petition.

—

Subject to the effect of Rules 68 and 69,
bankruptcy petition being presented by
on
a
the Court,

Rule 70 (^).

(^) Tlie conditions of Rules 68 and 69, pp. 317, 320, ante, are satisfied.
(A) I.e., within the Bankruptcy Act, 1914, o. 1, sub-s. 2.
(i)

not

It

fall

i.g

true that

X

is

a debtor within Rule 67

(2), p. 312, ante,

but he does

within the termfl of Kule 69.

(/t) This is an illustration of the proviso to Rule 69, and is the result of the
combined effect of the Debtors Act, 1869 (32 & 33 Vict. u. 62), o. 5, and tlie
Bankruptcy Act, 1914, s. 107, sub-s. 4. Compare In re Clark, [1896] 2 Q. B.
(C. A.) 476; [1898] 1 Q. B. (C. A.) 20, which was decided under the Bank-

ruptcy Act, 1883,
(I)

s.

103, sub-*. 5.

See Bankruptcy Act, 1914,

ss.

3, 4,

and

18.

21(2)
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adjudge bankrupt any
debtor (being otherwise liable to be adjudged bankrupt) (m) who has committed the act of bankruptcy on
a creditor, has jurisdiction

which the petition

to

grounded within three months-

is

before the presentation of the petition.
The jurisdiction of the Court is not affected

by

(1)

the

that

fact

petitioning

England

the

creditor

debt owing to the
was not contracted in

or

(n),

(2) by the absence of the debtor from England at the
time of the presentation of the petition (o), or

by the

(3)

is

fact that either the creditor or the debtor

an alien (p).
Comment.

The

exercise of

the Court's bankruptcy jurisdiction

The Court may, on

certain extent discretionary.

creditor or of a debtor, decline to exercise jurisdiction

undoubtedly possesses.

Such

to

is

a

the petition of a

refusal, for example,

may

which

it

be based

on the ground that the debtor has been made bankrupt in another" any of those
(q), or generally on the existence of
equitable considerations which have induced the Court

country
'

.

'

to say that, although the legal requisites to

.

.

an adjudication were

it was not equitable that the bankruptcy
"It
is not necessary," says Lord .Justice
'should proceed" (r).
"
for us to say that in every case the words of [the Bank-James,
ruptcy Act, 1869], section 8 (s),
shall be adjudged bank'

in all respects perfect,

'

'

'
'

rupt

'

(t),

make

the adjudication so clearly ex debito justitice^

(m) These Rules are not concerned either with the steps which must be
taken before a debtor can be adjudged bankrupt (see Bankruptcy Act, 1914,
s. 18), or with the question whether proceedings should be taken in the High
Court or in a County Court.
(«) See

Bx

(Bankruptcy Act, 1914,

ss.

96, 102.)

parte Pascal (1876), 1 Oh. D. (C. A.) 509, 512, 513, judgment of

James, L. J.
(o) Ex parte Crispin (1873), L. R. 8 Ch. 874.
Ip) Ibid.
(g) Ex parte Robinson (1883), 22 Ch. D. (C. A.) 816.
MoCulloch (1880), 14 Ch. D. (O. A.) 716.
(>)

Ex

Compare Ex

parte-

parte McCulloch (1880), 14 Ch. D. (C. A.) 716, 719, judgment of

Bacon, C. J.
(«)
(<)

With which compare Bankruptcy Act, 19i4, ss. 5, 6, 18.
The actual words are, " the Court shall adjudg'e the debtor

bankrupt."
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" that the Court has no discretion in the matter.

The Chief Judge

" has pointed out that, notwithstanding those words, the

"retains

its old jurisdiction to

refuse to

make

a

Court

man bankrupt

for

"

an improper purpose, and to annul an adjudication when the
"justice and the convenience of the case require it" (u).

The

jurisdiction of the Court

is,

as already pointed out, based,

not on the petition, but on the commission of an act of bankruptcy

by

a debtor subject to the English

bankruptcy law (x)

.

Some

circumstances, therefore, such for example as the place where the

debt

is

contracted, which

might prima

facie appear to affect the

These circumstances are
enumerated in clauses 1 to 3 of our Rule.
But though the fact that the debtor or the creditor is an alien
does not, if an act of bankruptcy has been committed, affect the

jurisdiction of the Court, are irrelevant.

jurisdiction of the Court, the nationality, or even the residence, of

the debtor

may

affect the question

whether the debtor has com-

Thus the departure from England
of an Englishman domiciled in England may be an act of bankruptcy within Rule 67 (3), clause (d), where the departure from
England of a foreigner, whether an alien or not, whose home is in a
foreign country, would not be an act of bankruptcy (y).
mitted an act of bankruptcy.

Illustrations.

X, a Portuguese domiciled in Portugal, contracts a debt (s)
England. He commits an act of bankruptcy in England,
where he has been ordinarily resident up to the time of committing
the act of bankruptcy. X then leaves England for Portugal. .1,
1.

to

A in

within three months after the commission of the act of bankruptcy
by X, presents a bankruptcy petition against X, grounded on the

bankruptcy. X, at the time when the petition is presented,
The Court has jurisdiction to adjudge
resident in Portugal.

act of
is

X

bankrupt (a)
is a Peruvian citizen domiciled in Peru, where he contracts

2.

X

(«) Hx parte McCuUoah (18S0), 14 Qi. D. (C. A.) 716, 723, judgment of
James, L. J. See Be Bond (18«8), 21 Q. B. D. 17; In re Artola Eermanos
<1990), 24 Q. B. D. (C. A.) 640; Bx parte Gibson (1865), 34 L. J. (Bank-

ruptcy) 31, 32.
(a:) See pp. 317—320. ante.
(y) See Ex parte Crispin (1873), L. R. 8 Ch. 374.
at least 501.
(2) It ia assumed in theiio illustrations that the debt amounts to
(a) Compare Ex parte Crispin (1873), L. E,. 8 Ch. 374.
In Ex parte Crispin the Ckmvt had no jurisdiction, because under the circumstances there was no evidence of X having committed an act of bankruptcy.
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X

comes to reside in England,
commits an act
and resides there ordinarily for three months.
of bankruptcy in England. A, within a year from the time when
has ordinarily resided in England, and within three months
a debt to A, an Italian subject.

X

X

from the commission of the
tion

against

act of bankruptcy, presents a peti-

him grounded on such

act.

The

Court

has

jurisdiction (&).
3.

X, an Irishman domiciled in Ireland,

carries

on business at

Dublin, and also at Liverpool, where he has a house of business.

A

He

bankruptcy
commits an act of bankruptcy in England.
The
is immediately presented by a creditor against X.
Court has jurisdiction (c).

petition

X

an American citizen and carries on business as a,
His wife and family reside at Brussels. In
takes a room at the Hotel Metropole, Charing
November, 1886,
He keeps the room until the time when a bankruptcy
Cross.
4.

is

financial agent.

X

him is presented. During the period for which he
room he addresses his letters from the hotel, and goes
backwards and forwards from the hotel. Under these circumstances X ordinarily resides in England.
X commits an act of
bankruptcy in England. A, within three months after the competition against

takes the

mission of the act of bankruptcy, presents a bankruptcy petition.

The Court has

jurisdiction (d).

(b)

On Debtor's

Petition.

—

Rule 71 (e). The Court has, on a bankruptcy petition
being presented by a debtor, alleging that the debtor is
unable to pay his debts, jurisdiction to adjudge the debtor
bankrupt.
ft

(J)

Compare Ex parte Pascal

(1876), 1 Ch. D. (C. A.) 509.

In Ex parte Pascal the debtor haxi, perhaps, not been ordinarily residing in
England. The case was decided under the Bankruptcy Act, 1869, and (semble)
would, under the oircumstanoes, have been otherwise decided if it had come
under the Bankruptcy Act, 1914. It, however, distinctly decides that the fact
of the parties being aliens does not afEect the jurisdiction of the Court.
(c)

Ex

parte McCulloch (1880), 14 Oh. D. (C. A.) 716.

In re Norris (1868), 4 T. L. K. 452. Whether X's room at the hotel also
constitutes a place of business depends upon the way in which it is used. See
also In re Nordenfelt, [1895] 1 Q. B. (O. A.) 151; In re Hecquard (1889), 24
Q. B. D. (C. A.) 71.
{d)

(e)

Bankruptcy Act, 1914,

ss.

3, 6, 18.
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Comment.
Rule no reference is made to the
on the jurisdiction of the Court which are stated in

It will be observed that in this
restrictions

Rule 69 (/). The omission is intentional.
Rule 69 applies (it is conceived) only to the case where a debtor
is to bo made bankrupt on the petition of a creditor.
The jurisdiction, therefore, of the

own

his

Rule,

petition is

or, to

Act, 1914,

Court to adjudge a debtor bankrupt on

unaffected

.

restrictions stated in that

put the same thing in other words, the Bankruptcy
s.

sub-s. 1

4,

(d),

applies only where a debtor
^•petition

by the

is to

on which Rule 69 is grounded,
be made bankrupt on a creditor's

If this view of the bankruptcy law be correct, the Court

make any debtor, as defined in
The Court, however,
bankrupt
on
his
own
petition.
(2),
may {g), and no doubt would, decline to exercise this jurisdiction
whenever it would work injustice, and the absence of all local
connection with England on the part of a petitioning debtor would
be a strong reason for the Court's refusing, on grounds of equity

has, in strictness, jurisdiction to

Rule 67

and

fairness, to

make him bankrupt.
Illustrations.

1. X, an Englishman domiciled in England, incurs debt in
France, and presents a petition alleging that he is unable to pay
a bankThe Court has jurisdiction to adjudge
his debts.

X

rupt

(Ji)

X

is a British subject domiciled at Melbourne, Australia.
has at no time been ordinarily resident or had a dwelling-house
or place of business in England. He has incurred debts both in

2.

He

X

Australia and in England.

he is unable to pay his debts.
a bankrupt (i)?
to adjudge

X

but

may

refuse to exercise

Rule 72 (k).

presents a petition alleging that

Whether the Court has

it.

— The jurisdiction of the Court to adjudge

bankrupt a debtor on the petition of a
(/)

jurisdiction

Semble, the Court has jurisdiction,

creditor, or

on the

See pp. 317, 318, ante.

(y) In re Betts, Ex parte Official Receive;-, [1901] 2
(A) Bankruptcy Act, 1914, ss. 3, 6.
(0 But see WeaUake, a. 128.

K. B.

39.

parte MoCulloch (18S0), 14 Oh. D. (O. A.) 716; Ex parte. Robinson
22
Oh. D. (O. A.) 816; In re Artola Hermanos (1890), 24 Q. B. D.
(1863),
(0. A.) 640.
{K)

Ex
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petition of the debtor, is not taken. away

by the

fact of

the debtor being already adjudged bankrupt by the
Court of a foreign country, whether such country do or
do not form part of the British dominions.
Cominent.

A

debtor's bankruptcy, under the la^v of a foreign country, does

not deprive the English Court of jurisdiction to adjudge

him

a

bankrupt. But the fact of his having been made bankrupt in a
foreign country {e.g., Scotland or France) may be a reason
against the Court's exercising its jurisdiction. Thus, where the^
debtor had already been made bankrupt in Scotland, the law was
laid down as follows: " About the jurisdiction to make an adjudi" cation I have no doubt;
parte McCulloch (l) settles that.

Ex

"

Of

"

pimd

course there must be some reason for exercising

it, and the
" mere existence of a bankruptcy in Scotland or in Ireland would,

facie, be a reason for

" sequestration

is

not closed;

not exercising

it

it.

Here the Scotch

does not appear that there are any

"subsequent debts, or any assets in England, and there is no
"reason for exercising the jurisdiction.
There ought not
"to be an adjudication" (to).
.

.

.

Illustrations.

A

on business at Monaghan in Ireland and at
On the 3rd May a bankruptcy petition
is presented against him in England.
On the 4th May he is
adjudicated bankrupt on his own petition in Ireland.
On the
5th May the English Court has jurisdiction to adjudicate him
bankrupt in England though the Irish bankruptcy is known to
and brought before the attention of the Court (re)
1.

carries

Liverpool in England.

2.

X

On July

petition

an unclosed sequestration against
England presents a bankruptcy
The Court has jurisdiction to adjudge

27, 1881, there

in Scotland.

against

bankrupt, though

In 1882

X.
it is

A

is

in

X

a matter of discretion whether the Court

shall or shall not exercise its jurisdiction (o).

(0 (1880), 14 Oh. D. (0. A.) 716.
(m) Ex parte RoUmon (1883), 22 Oh. D. (O. A.) 816, 818, per Jesael, M. E.
(») Ex parte McCullooh (1880), 14 Ch. D. (0. A.) 716. Though the English
Court has jurisdiction, X'% whole assets have already vested in the assignee under
the Irish bankrupUy. See llules 122, 125, pp. 471, 476, post.
(o) Mx parte Sobinson (1883), 22 Oh. D. (C. A.) 816.
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II.

Rule

73.

WINDING-UP OF COMPANIES {p).

Where Court

(A)

329

has no Jurisdiction.

— The Court has no

jurisdiction to

(1)

any company

(2)

any unregistered company having a

Ireland [q)

wind up

Scotland

registered in

or

in

;

principal

place of business situate in Scotland or in
Ireland, but not having a principal place of

(3)

business situate in England (r)
any unregistered foreign company which, though

carrying on

(4)

business in England,

has no

office in England (s)
any unregistered company which does not fall
within the Companies (Consolidation) Act,

1908(0-

The term "the Court," in this Rule and in Rule 74,
means any Court in England having jurisdiction to wind
up a company under the Companies (Consolidation) Act,
1908, and the Acts amending the same, and includes the
High Court and any other Court in England having such
jurisdiction
(p) Lindley,
841; Westlake

(m).

Company Law
(5tli

©d.),

sa.

(6th ed.), Bk.

131

—133;

iv.,

o.

Stiebel,

i.,

ss.

and

1

2,

pp. 828

Company Law (2nd

ed.),

chap, ix.; Companies (Consolidation) Act, 1908 (8 Edw. 7, u. 69), es. 131, 267.
No reference is here necessary to the emergency legis.lation of the war period.
(§)

Compare Companiea (Consolidation)

Act, 19*08,

ss.

134,

135.

Note the
an unregistered company, which means, speaking generally, any
partnership, association, or company (other tlmn a railway company) consisting
of more than seven members, not registered under the Companies (Consolidation) Act, 1908, or earlier Acts, any trustee savings bank, and any limited
partnership, and includes a foreign company formed under a foreign law. See
Metiss V. Bos (1871), L. R. 5 H. L. 176; In re Lloyd G^nerale Italiano (1885),
29 Oh. D. 219.
(«) In re Lloyd Generale Italiano (1885), 29 Oh. D. 219, 220.
841.
(<) See Lindley, Company Law (6th ed.^ pp. 837
(u) See Companies (Consolidation) Act, 1908, s. 131. All the English Courts
having jurisdiction to wind up a company are, for the purpose of these Rules,
treated as if they were one Court.
(r) Oompajiies

(Consolidation) Act, 1908,

s.

267, sub-B.

definition of

—
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Comment.

dc.—A company cannot be regismore than one part of the United Kingdom, and jurisdiction to wind up a company registered in Scotland or in Ireland
is given by the Companies Act to the proper Irish and Scottish
Registered in Scotland,

1.

tered in

Court exclusively (x)
Unregistered.

2.

— Principal place

— An unregistered company

is to

be

of business in Scotland, dc.

wound up

in that part of the

United Kingdom where its principal place ^of business is situate.
Hence a company which has not its principal place of business in
England, but has its principal place of business, e.g., in Scotland,
must be wound up by the Scottish Court. But a company may
have a "principal place of business" at the same time in more
than one part of the United Kingdom, e.g., both in England and
in Scotland. In this case the proper English and Scottish Courts
respectively have each jurisdiction to wind up the company {y).

—Foreign

—

company without office, dc.
company may carry on business in England
through agents without having any English office of its own. In
this case the Court has no jurisdiction to wind it up.
Unregistered.

3.

foreign unregistered

"

"to wind up a company is
Companies Acts. ... I am
decidedly of opinion that the Act is confined to English companies, and foreign companies carrying on business in England

The

jurisdiction," says Pearson, J.,

a purely statutory one under the

in this country.

made

to

—

own a branch office
In the cases which have been cited {z) of orders

with, so to speak, a residence of their

wind up foreign companies, the companies had an

in England, but that

is

not so in the present case.

office

I have no

jurisdiction at all" (a).
4.

Unregistered.

— Company

not within the Companies (Conthe definition of unregistered

solidMion) Act, 1908.— Though

company
(»)

in sect. 267 of the Companies (Consolidation) Act, 1908,

Companies (Consolidation) Act, 1908, sa. 134, 135.
Eule 74, post; and
Companies (Consolidation)

iy) See
s.

2«8 (1)

Aot,

190S,

(i).

(z) Viz., In re Commercial Bank of India (1868), L. K. 6 Eq. 517; In re
Matheson (1864), 27 C!h. D. 225; Reuss v. Bos (1871), L. B. 5 H. L. 176.
Under the Companies (Consolidation) Act, 1908, s. 274, a foreign company,
whicli establishes a place of business in England, must register an address for

the service of process.
(o) In re Lloyd Ghnerale Italiano (1885), 29 Oh. D. 219
Pearson, J. Compare Stiebel, Company Law, p. 906.
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extremely wide in terms, the adoption in

sect.
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268 of the place
by which

of business as the criterion of the choice of the Court

Kingdom is to be exercised is clear
proof that only such societies are dealt with as exist for purposes
of trading. Such bodies as municipal corporations, ecclesiastical

jurisdiction in the United

corporations aggregate, learned societies incorporated by Royal
Charter, and ordinary clubs, are exempt

from the

jurisdiction

of the Court (&).
Illustrations.

^

banking company having an oiEce and
London and
carrying on a large business in England.
The Court has no
jurisdiction to wind up the company.
1.

a Scottish

is

registered in Scotland, but also having an office in

^

2.

is

an unregistered company having a principal place of

business in Edinburgh and a subordinate place of business in

London. The Court has no
pany (c).

X

3.

a societe

is

insurance.

jurisdiction to

anonyme

for

the carrying on of

It is established at Grenoa,

King

wind up the com-

and

is

marin&
by a

authorised

not registered under the Comon business in Italy and also in
The business in England is carried on by means of

decree of the

It

of Italy.

panies Act, 1862 {d).

is

It carries

England.
and X. has no branch office of its own in England.
Court has no jurisdiction to wind up the company (e)

agents,

4.

wind

X

is

it

up.

an ordinary club.

(B)

The Court has no

Where Court

Rule 74 (/).— Subject

The

jurisdiction to

has Jurisdiction.

to the effect of

Rule 73, the

Court has jurisdiction to wind up
(1

j

Any company

registered in

England

{g)

;

(6) See In re Bristol AthencRum (1889), 43 Ch. D. 236; In re St. James'
Club (1852), 2 De Gr. M. & G. 383; but compare In re Victoria Sooieiy,
Knottingley, [1913] 1 Ch. 167, the case of a sick benefit club; Stiebel, Company

Law, p.
(o)
((f)

(e)
(/)

1908,

906.

Companies (Consolidation) Act, 1908, s. 268 (1) (i).
This Act is one of those consolidated in the Act of 1908.
In re Lloyd Generale Italiano (1883), 29 CJb. D. 219.
Stiebel, Company I,aw, pp. 897
906; Companies (Consolidation) Act,

—

ss.

131, 268.

(?) Reuss V.

Bos (1871), L. R.

.5
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(2)

Any

(3)

Any

unregistered

company having

place of business (h) in

unregistered

branch

England

foreign

office (i) in

a principal
;

company having

a

ICngland.

Comment.
There are two

classes of

companies which, subject to certaia

limited exceptions, the Court has jurisdiction to wind up.

—

1. Registered in England.
The Court has jurisdiction to wind
up a company registered in England, whether it be an English or
a foreign company. The jurisdiction is not taken away by the
fact that the company is formed to carry on business abroad, nor
by the fact of its consisting of foreigners, nor by the consideration
that the registrar might have rightly declined to register the
company (fc)
A company, moreover, which is capable of being
.

registered at

wound up

all,

may

be registered for the sole purpose of being

(?).

—

Unregistered and having a principal place of business, <&c.
unregistered company which has a principal place of business

2.

An

in England

is,

though

it

may

also

have another principal place

of business in Scotland or in Ireland, precisely within the terms

of the Companies (Consolidation) Act, 1908,

s.

the Court clearly has jurisdiction to wind

up.

3.

fall

268 (1)

(i),

and

—

companies. These companies have
within the definition of unregistered company in

Unregistered foreign

been held to

it

Companies Act, 1862, s. 199 (to), which is re-enacted in
207 of the Companies (Consolidation) -Act, 1908, and may
be wound up by the Court if they have branch oifices in England.
But it must be noted that the exercise of this jurisdicbiori is
discretionary, and the fact that the company was being wound
up in the country under the law of which it is constituted might
the

sect.

be a valid reason for the Court declining to exercise jurisdic(h)
(j)

The Companies (Consolidation) Act, 1908, s. 268.
re Commercial Bank of IncUa (1868), L. R. 6 Eq. 517; In

In

re

Matheson

<1884), 27 Oh. D. 225.
{k) Seuss V.

Bos (1871), L. E. 5 H. L. 176.

(0 Lindley, Company Law (6th ed.), pp. 834, 835.
(m) See7» re Matheeon Bros., Ltd. (1884), 27 CSi. D. 225; In re Mercantile
Bank of Australia, [1892] 2 Oh. 204; In re Commereial Bamk o/ South, Australia
(1886), 33 Ch. D. 174; In re Syrian Ottoman Railway Go. (1904), 20 T. L. R.
217.

As

Ord. XI.

to service of a petition outside England, see Stiebel, pp. 1163, 1164;
r.

8a.
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Moreover, the

.

effect of the

pany by the Court

is merely
companj' in so far as England

to
is

333

winding up of such a com-

terminate

its

existence as a

concerned; whether

to dissolve the corporation absolutely is

the law of the country in which the

operates

it

a matter to be decided by

company was

constituted (o)

Illustrations.

company duly registered in England under the ComThe subscribers to the articles of association
are aH foreigners resident abroad.
The objects of the company
are mainly the transaction of business abroad, and the company
The
has in fact carried on little or no business in England.
Court has jurisdiction to wind up the company {p)
2 A is a company formed for making a railway in Spain, and
has a board of directors in Madrid and in London; the locale o£
the company is to be Spain, and its affairs are to be regulated by
Spanish law. It is registered in England. The Court has jurisdiction to wind up the company {q)
3. A' is an unregistered company having a principal place of
business in London. The Court has jurisdiction to wind up the
company (r).
A' is u

1

panies Act, 1862.

4.

A

is

an unregistered company, having a principal place of
The Court has juris-

business both in Edinburgh and in London.

wind up the company (s)
Anglo-Belgian company is constituted a societe
anoniimf. with domicil at Brussels and a board of directors there
and in London, where it has a brancb office. The object of the
company is to make a railway in Belgium. The Court has jurisdiction to wind up the company {t).
is a joint-stock company formed in India and incorporated
6
diction to
5.

.

by

An

A

registration under Indian law.

It has a principal place of

(«) See In re English, Scottish and Australian Chartered BanTc, [1893] S
Oh. 386, 394, per Vaughan "Williams, J.
(o) Lindley, Company Law (6th ed.), p. 840; In re Matheson Bros., Ltd.
(1884), 27 Oh. D. 225, 229.
{p) In re G^en-eml Co. for Promotion of Lcmd Credit (1870), L. R. 5 Oh.
(1871), L. R. 5 H. L. 176.
363; Reuss v.

Bm

(?) In, re Madrid, #c. Co. (1849), 19 L. J. Oh. 260; 3 D© G. & Sm. 127;
Be the Factage Parisien (1864), 34 L. J. Oh. 140; Re Peruvian Railwajfs Co.,

Ltd. (1867), L. R. 2 Oh. 617.
(r)

Companies Act, 1908,

s.

268 (1)

(i).

(s) Ibid.

(0 Suggested by Re Bemdre

Valley Co. (1850), 19 L. J. Oh. 474.
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business in India, but has a branch office and agent in England.

The Court has

X

7

ing

its

jurisdiction to

wind up the company

(m).

an unregistered joint -stock company, formed and havprincipal place of business in New Zealand, but has a
is

and liabilities in England. The
Court has jurisdiction to wind up the company (a;).
8 X is a banking company incorporated and carrying on business in Australia, and is not registered in England, but has a
branch office in London. The company has English creditors and
The Court has jurisdiction to wind up the
assets in England.
branch

office,

agent,

assets,

company {y).
9 X, a banking company
.

registered in India has branch ofiices

Edinburgh and in London. The London office is worked in
subordination to that in Edinburgh.
The Court has no jurisin

diction
(«)
(J)
(j/)

.

In
In
In

re
re
re

Cominermal Sank of India (1868), L. R. 6 Eq. 517.
Matheson (1884), 27 Oh. D. 225.
Commercial Bank of South Australia (1886), 33 Oh. D. 174.
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CHAPTEE

IX.

JUKISDICTION IN MATTERS OF ADMINISTRATION

AND
Rule

75.

SUCCESSION.

—

In this Digest, unless
subject-matter otherwise requires,
(1) "

Property"
(i)

the context or

means and includes
any immovable
any movable.
(a)

:

;

(ii)

(2)

(3)

"Administrator" includes an executor,
"Personal representative" includes an administrator, and also any person who, however
designated, is under the law of any country
in such country to represent a
deceased person, and, as his representative,

entitled

to deal with the property of the deceased

way
(4)

by

of administration.

"Foreign personal representative" means the
personal representative of the deceased under

the law of a foreign country.
"Administration"
means the dealing according
(5)
to law with the property of a deceased person

by a personal representative.
"
Succession" means beneficial succession to the
(6)
property of a deceased person.
(7)

"^Grant" means a grant

of letters of adminis-

tration, or of probate of a will.

(8)

"English grant" means a grant made by the
Court.

(o) See, for tlie deftnitiou of immovable and movable, and as to division of
property into impiovables and movables, and aa to its relation to the division
Compare, also, the I>and
into realty and personalty, pp. 68, 69, 75 77, ante.

—

Transfer Act, 1897 (60

&

61 Viot.
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(9)

"Assets" means such property of a deceased
person as an administrator who has obtained
an English grant is bound to account for or
chargeable with.

is

Comment.
(1) Property.

the

subjects

— The

division of property', or, in strictness, of

property

of

followed in this Digest,

With

movables.

English lawyers

the division into

the different

into. realty (or

we need

personal property),

not, for the purpose of this treatise,

in general, concern ourselves.
this Digest,

tion

which is generally
immovables and
division of property followed by
real property), and personalty (or
ownership,

or
is

In some, however, of the Rules in

and certainly in the Rules which concern the jurisdicHigh Court in matters of administration, it is

the

of

necessary or convenient to keep in view the

mode

adopted by English law, and to understand clearly

immovables and movables;

to the division into

it is

of division
its

relation

well also to

keep before one's mind the meaning of certain terms of English
law, e.g., land (&), goods, and choses in action, which are closely
connected with the division of property into real property and

personal property (c)
(2) Administrator .—TJndev

English law, the representative of

a deceased person, in respect of his property, is always either an

"administrator,"

i.e.,

a person entitled to represent an intestate

rate a deceased person who is not represented by an
executor) or an " executor," i.e., a person appointed by the will of
(or at

any

a testator to represent

him

in respect of his property,

and

to deal

with such property in accordance with the terms of the will. Thus,
according to the usual terminology of English law, an " administrator,"

in the technical sense of

the

term,

is

opposed

to

an

For the purposes of this Digest, however, it is conmake the term " administrator " include an executor,

"executor."
venient to

(6) Land " in the l^al signification comprabendeth any ground, soil, or earth
" whatsoever as meadows, pastures, woods, moores, waters, marishes, furses
"and heiath. It legally inoludeth also all castles, houses and other buUdings:
;

" for

castles, houses, &c., consist upon two things, viz., land, or ground, as the
" foundation, and structure thereupon so as passing the land or ground, the
"structure or building, thereupon passeth therewith." Co. Litt. 4 a; cited
;

1

Steph.

Comm.

(14th ©d.), p. 93.

Termed sometimes

also "real estate" and "personal estate."
See,
Exceptions 1 and 2 to Rule 195, post, whore the language of the Wills
Act, 1861 (24 & 25 Viot. c. 114), is followed.
(c)

e.g.,
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and thus

to give it a

somewhat wider

sjnse than

it

337
usually receives

in English law books.
(3) Personal representative.

tive"

is

— The

term "personal representa-

here used in a Yerj wide sense;

under any legal system, represents an

it

includes a person who,

intestate, or a testator, in

regard to his property

As

applied, however, to England,

it is

equivalent to an adminis-

trator in the sense given to that term in this Digest.
(5) Administration, (6) Succession (d) .—The terms "administration" and "succession" are purposely so defined as to be
applicable to foreign countries (e.g., to France) no less than to

England. The two things are essentially different, for the one
means the dealing with a deceased person's property according to
law, the other the succeeding to
in

common with

it

And

beneficially.

English law,

the systems which follow the law of England,

emphasises the distinction between administration and beneficial
succession
" Administration " (e)

means in England the dealing according
law with the property of an intestate, or testator, by the person
who hai3 authority under English law so to deal with it.
No one can fully represent the deceased, or has a right in all
respects to deal with his property, e.g., to distribute it, who has not
obtained authority to do so from the Court (/)
If the deceased
to

.

dies intestate (g), the necessary authority is acquired

by

the proper

person (e.g., the intestate's next of kin) obtaining from the Court
a grant of letters of administration.
will appointing
authority'' is

made

If the deceased has

an executor who consents

to act,

a

then the necessary

acquired by the executor obtaining from the Court

Only those terms in Rule 75 are commented upon which need explanation.
to some ambiguities of the word " administration," see language of
Lord Selborne in Ewing v. Orr-Eioing (1885), 10 App. Cas. 453, 504.
(/) On the owner's death, if he dies having made a will appointing an
executor, his personal property, and also (if he dies on or after Jan. 1, 1898)
(i!)

fe)

Aa

his real property, vests in the executor

(60

&

61 Vict.

c. 65,

a.

1

(1)).

If

he dies intestate, his personal property vests " in the judge of the Court of
Probate [now the Probate Division of the High Court] for the time being "
(21 & 22 Vict. K,. 95, o. 19), by whom letters of administration are granted to
some proper person. Real property also vests in the person to whom letters
of administration are granted, but pending the grant the legal estate is
apparently vested in the heir-at-law (see John v. John, [1898] 2 Ch. (C. A.)
573), who, however, ha« no power to deal with the property until it ia duly
conveyed to him 'by the administrator. See al^o p. 339, n. (m), post.
(g) Or, having made a will, has either appointed no executor, or has appointed

an executor who

declinjes to act.

22

D.
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probate

oi:

the will {h)

.

that term an executor,

The duty
is, it

of an administrator, including in

should be here remarked, to pay the

and debts due from the property of the deceased intestate
or testator, and, having done this, or, to use a popular expression,
having "cleared" the estate, to hand over what remains to the

duties

(i)

person or persons entitled to succeed to
" Succession "
of

a

means the succeeding

deceased person,

rather,

or,

to

it

according to law.

beneficially to the property

the

distributable

residue

which remains in the hands of the
administrator after the estate has been cleared.
But, under EngKsh law, though administration is kept
absolutely distinct from succession, there can be no succession to
property without administration; for the possibility of dealing
fully and legally with the property of an intestate or testator
depends, as already pointed out, upon someone having obtained
from the Court, in the form either of letters of administration or
of probate, authority to deal with the property according to law,
thereof, i.e., to the portion

or, in

other words, to administer

it.

—

The Court, as already pointed
(7) Grant, (8) English grant.
out, where the deceased person dies intestate, grants letters of
administration, and, where he has
executor

who

acts,

grants probate.

these Rules, includes a grant of

" English grant," which

is

made a Vill and appointed an
The word " grant," as used in
either kind.
The expression

not a technical one,

is

used only for the

(A) See Williams, Executors

(11th ed.), p. 201.
There is, of oourse, the
an administrator, in the restricted sense of the
term, depends strictly on his having obtained letters of administration, whilst
the authority of an executor depends ultimately, not upon his having obtained
probate, but upon his appointment under the will; the probate is rather the,
recognition of an executor's authority than the conferring of it.
Woolley v.
Clark (1822), 5 B. & Aid. 744; Thompson, v. Reynolds (1827), 3 O. & P. 123.
But this distinction is for our present purpose unimportant. No one, whether

difEerence that the authority of

administrator or executor, can fully represent the deceased until he has obtained
the authority or sanction of the Court by a grant, as the case may be, either of
administration or of probate.
B.

11; Johnson

v.

See the Revenue Act, 1884 (47 & 48 Vict. c. 62),
(1856), 17 0. B. 516, 522; Haas v. Atlas Assurance
B. 209. Note, too, the necessity for taking out pro-

Warwick

K.
under the Stamp Act, 1815 (55 Geo. III. c. 184), s. 37; and see
28 & 29 Vict. 0. 104, s. 57; 44 Vict. o. 12, s. 40; New York Breweries Co.
v. Attorney-General, [1899] A. C. 62.
(0 English executors of a testator domiciled in England are, to the extent
Co., Ltd., [1914] 2

bate, &c.,

of the assets in their hands, liable to pay English estate duty and settlement
estate duty on foreign personalty, although this foreign personalty is expressly
bequeathed to foreign executors and remains under their sole control. Ihmoannon v. Manchester, [1912] 1 Oh. 540.
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sake oE brevity, and to distinguish a grant made bj the Court
from a grant of administration or probate made by some foreign
Court.

A

grant is, in the usual course of things, made by the Court as
the result of proceedings which are non-contentious, or, as they
are technically called, in "common form" (k). But if the right
to represent an intestate or testator

is,

or

may

be, disputed, it

becomes the subject of an action, called a " probate action," and a
grant is made by the Court as a result of such action (I)

(A) Administration.

Rule 76 (m).

— The Court

has jurisdiction to

make a

gi'ant(w) in respect of the property (o) of a deceased

person, either
(1)

where such property is locally (/>) situate in
England at the time of his death, or

(A) See Tristram

&

Ooote, Prob. Prao. (15th ed.), pp. 1

—285.

A

"probate aotioti" (see Ord. LXXI. r. 1) is either (i) an action for
determining which of two claimants is entitled to a grant of letters of
administration; or (ii) for proving wills in Solemn form of law; or (iii) for tho
(l)

revocation of probates or letters of administration.

Compare Tristram &

Coote,

—369,

where the term "probate action" is u?ed in rather a narrower
sense. A probate action, which was formerly brought in the Court of Probate,
must now be brought in the Probate Division of the High Court.
(m) Tristram & Coote, Prob. Prao. (15th ed.), pp. 3—7, 350—353; Preston
V. Melville (1840), 8 01. & F. 1; Enohin v. Wylie (1862), 10 H. L. O. 1;
Attorney-General v. Bouwens (1838), 4 M. & W. 171; In Goods of Tucker
(1864), 3 Sw. & Tr. 585; 34 I>. J. P. & M. 29; In Goods of Coode (1867), L. R.
1 P. & D. 449; Attorney-General v. Hope (1834), 1 O. M. & R. 530; 2 Q. & F.
84. Compare In Goods of Fittook (18S3), 32 L. J. P. & M. 157; In Goods of
Lord Howden (1874), 43 L. J. P. & M. 26 In Goods of De la Saussaye (1873),
L. R. 3 P. & D. 42; In Goods of Harris (1870), L. R. 2 P. & D. 83; In
re Cocquerel, [1918] P. 4; In re De la Hue (1890), 15 P. D. 185; In re
Seaman, [1891] P. 253; In re P. A. Eraser, [1891] P. 285; In re Tamplin.
[1894] P. 39; Robinson v. Palmer, [1901] 2 Ir. B. 489; Meyappa Chetty v.
Supramanian Chetty, [1916] 1 A. C. 603, 609.
See the Land Transfer Act, 1897 (60 & 61 Vict. o. 65), s. 1, and Walker &
Williams (5th ed.), pp. 41, 139. The Land Transfer Act, while not affecting
pp. 363

;

the ultimate beneficial succession to real property, vests such property, with
certain exceptions mentioned in sect. 1, sub-sect. (4), on the death of the
deceased owner in his personal representative, as if it were a chattel real vesting
in him, and gives to the personal representative (executor or administrator) tho
administration of such real estate.
The Land Transfer Act, 1897, does not

apply to Ireland or Scotland,
Notes

nor, indeed, to

(»), (o), (p), see

any land outside England.

next page.
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where

(2)

property

such

thereof

have,

England

at

become

any time

or

has,

proceeds

the

locally

situate

in

since his death,

and not otherwise {q).

The
Rule

locality of

is

the deceased's property under this

not afEected

by

his domicil at the time of his.

death {r).

Comment.
The Court has

jurisdiction to

make a grant whenever

the de-

ceased dies leaving any property whatever situate in England, even
it'

it

Hence, whenever a person dies

be no more than his clothes.

in England, the Court has almost of necessity jurisdiction;

Court, again, has jurisdiction
into

England

when property

the

of the deceased comes

after the date of his death; the foundation, in short,,

of the jurisdiction of the Court

is

that there

is

property of any

(») The grants made by the CJourt, wheither grants of letters of administration
or grants of probate, are of different kinds. Thus the Court may mate a general

grant of adminiatration where the deceased dies without having made any will
at all, or a grant of adminiatration cum tesUi/mento annexo, as where a person
dies having made a will and haa not appointed an executor who can and will act.
So, again, the Court

may admit

the whole of a will to probate, or

may admit

part only of a teatamentary document to probate and refuse it aa to the rest,
or may grant limited probate where the testator has limited the executor.
Walker & Williama, chaps, v. to xi. These and other distinctions ahould be

borne in mind. They do not, however, unless specially referred to, concern the
Rules in this Digest. When a grant is mentioned therein, what is meant is,
unless the contrary be stated, a general grant applying, aa far as the English
Courts can make it apply, to all the property of the deceased. As to the property
which passes under an English grant, see chap, xi.. Rule 87, p. 377, post.
(o)

As

to

meaning of "property," see Rule

75, p. 335, ante.

(p) As contrasted with its being " constructively " or " fictitiously " situate in
the country where the deceased dies domiciled, in accordance with the principle,
onobilia sequuntur

personam.

But where a person who

no estate in England dies intestate residing
the Court may, for the convenience of the deceased's personal representatives who have obtained a colonial
grant of administration, allow the grant to be resealed. In Goods of Sanders,
{q)

leaves

and domiciled in a British colony,

e.g., Victoria,

[1900] P. 292.
In a probate action service of a writ of summons or notice of a writ of
summons may be made in England^, and, by leave of the Court or a judge, be
allowed out, of England. See Ord. XI. r. 3, i.e., the jurisdiction of the Court
is

not restrained by legal inability to issue a writ for service out of England.

(f) Attorney-General v. Eope (1834), 1 O. M. & R. 530; 2 CI. & E. 84;
Fernandes' Executors' Case (1870), L. R. 6 Ch. 314; In Goods of EvAng (1881),_
6 P. D. 19; Laidlay y. Lord Advocate (1890), 15 App. Oas. 468, 483.
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kind of the deceased to be distribufced within its jurisdiction (s),
i.e., in England.
Nor, as regards the Court's jurisdiction, does it
appear to make any difference that goods of the deceased which,
at the time of his death or after his death, have been in England,

have been subsequently removed; in such a case there would be a
who wrongfully removed them.

right of action against any person

•The exercise, however, of the Court's jumsdiction,

extent a matter of discretion

a certain

is to

(t).

Where, on the other hand, there is not or has not been in
England any property (using that term in its very widest sense)
of the deceased's, the Court has no jurisdiction (u) to make a
grant.
" The foundation of the Court's jurisdiction being property of a

"deceased to be distributed in this country, administration will

"not be granted in respect merely of property abroad.
" condition precedent to a grant that

it

It is a

should appear that the de-

" ceased left property in this country either real or personal "
"

A

(a?).

will disposing only of property in a foreign country is not

"entitled to probate; unless

"EngUsh

will"

confirms, or

it

is

confirmed by, the

(,?/).

" It is not," it has been laid down with reference to a particular
case, " one of the functions of this Court to determine, as an ab'

stract question,

who

is

the proper representative of a deceased

person, and if the Courts of France insist upon such a declaration
'

they are very unreasonable.

'

of this Court

is,

The foundation

of the jurisdiction

that there is personal property of the deceased

'to be distributed within its jurisdiction.

In this case the de-

'

ceased had no property within this country, and the Court has

'

therefore no jurisdiction " (z).

Two
(1)

—
— The

points deserve special attention:

As

to properii/ of the deceased.

joroperty, the situa-

(s) In Goods of Tucher (1864), 3 Sw. & Tr. 585, 586; Stubbings v. Clunies
Ross (1911), 27 T. L. R. 361.
(0 In Goods of Swing (1881), 6 P. D. 19.
(m) See, for what may possibly be considered an exception to the rule that
the Court has no jurisdiction where there is no property in England, p. 343,
note (/»), post; and compare Tristram & Coote, pp. 37 40. Notice, generally,

—

—

the statements as to the local situation of personal property, pp. 342 347, post.
and see Land Transfer Act, 1897,
(x) Walker & Williams (5th ed.), p. 41
;

s.

1, sub-s. 3.
(«/)

P.

Walker & Williams, p. 29; In Goods of Lord Howden (1874), 43 L. J.
26; In Goods of Lochhart (1893), 69 L. T. 21.
In Goods of Tucker (1864), 3 Sw. & Tr. 585, 586, judgment of Sir J. P.

& M.
(2i)

Wilde.
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property as defined in

The

gives the Court jurisdiction,

England

tion of which in

Eub

75

must be

(a).

property, further, must- be

in

situate

England, in the

character of property of the deceased, or at any rate of property to
which the administrator under an EngUsh grant has a claim. The

Court will not derive jurisdiction from the mere fact that property
in a foreign country, which did belong to the deceased at the time
of his death, but has there since his death become lawfully the
propertj' of another, comes into

As

(2)

England

the situation of property,

i.e.,

whether

England, does not admit of doubt; but
there

is^

(&).

to the " situMtion " of property.

— In

it is

it

most instance*

or is not situate in

sometimes happens that

a real difficulty in affixing to property, especially where it

due local position.
In the determination of the locality properly assignable to the
different kinds of personalty which have been owned by a testator
consists of debts or other chases in action (c), its

or intestate, the

High Court

main guided by maxima

is in the

(modified in some instances by statute) derived from the practice
of those ecclesiastical tribunals whose jurisdiction in " matters and
causes testamentary," to use a convenient expression taken

Probate Act,

the

1857,

has

ultimately

passed

to

from

High

the

These maxims, as modified by statutory enactments,
are based on two considerations: the first is, that property, so far
Court (d)

.

as it consists of tangible things,

where

at the place
is,

that property

at a given

may

in

must in general be held

moment

some

situate

actually lies; the second

it

instances,

and especially where

it

consists of debts or choses in action, be held to be situate at the

place where

it

can be effectively dealt with.

siderations flows the following general
lands,

From

maxim,

these two con-

viz., that whilst

and generally, though not invariably, goods, must he held
place where they at a given moment actually lie,
choses in action, and claims of any kind must he held situate

situ-ate at the

debts,

where the debtor or other person against
resides

he

to

;

or,

looked upon as situate in

Thus English

lands,

See p. 335, ante.

(6) See chap, xi.,

Rule

a claim exists

the country where they are

properly recoverable or can he enforced.

(fl)

whom

in other words, debts or choses in action are generally

Rule

87, post; chap, xviii.,

Rule

131, post;

and chap,

xxiv.,

152, post.

See pp. 75, 77, ante.
Under the Probate Act, 1857 (20 & 21 Vict. o. 77), ss. 1, 3,
together with the Judicature Act, 1873 (36 & 37 Viot. o. 66), s. 16.
(c)

(d)
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whether freehold or leasehold, are situate in England; and so
goods, lying in a warehouse in England, are to be held situate in
England, and debts due from debtors resident in England arte

French lands, on the other hand,
goods in French warehouses, and, in general, debts due from
debtors resident in France, are to be held situate in France (e).

also to be held there situate;

—

But

the considerations on which our general

introduce some real or apparent exceptions to

Any

maxim
its

is

grounded

operation.

British ship, for example, belonging to a deceased person,

any port of the United Kingdom, is to be
some purposes at any rate, to be situate at that port (/)
so goods on the high seas which are capable of being dealt with
in England by means of bills of lading in this country are,
wherever actually situate, to be held situate in England {g) and
goods which at the death of the deceased owner are in transitu to
this country, and arrive here after his death, are apparently to
be held situate in England at his death ('^)

which

is

registered at

held, for

;

(e) As to the locality of a simpl© ooutraot debt, see Attorney-General \.
Eiggins (1857), 2 H. & N,. 339, 348; and Attorney-General v. Bouwem (1838),
4 M. & W. 171, 192, judgment of Abinger, C. B. ; In re Maudslay, Sons ^ Field,
[1900} 1 Ch. 602; Payne v. Hex, [1902] A. C. 552. " The locality of a mort" gage debt is regulated by the same rules that apply to other debts, and in
" no way depends on the situation of the property comprised therein." Hanson
(6th ed.), p. 109. This statement is quite consistent with Sudeley v. AttorneyGeneral, [1897] A. C. 11, and In re Smyth, [1898] 1 Ch. 89, but must betaken
(1) A mortgage debt must be generally a
subject to two reservations:
specialty debt, and. in cases not coming within the Revenue Act, 1862 (25 & 26
Vict. c. 22), s. 39, i.e., where the debt is due from a debtor in the United
Kingdom, a specialty debt is situate where the mortgage deed happens to be
at the date of the death of the creditor. Conf. p. 345, post; and see, especially,
Hanson (6th ed.), p. 108. If, however, the original deed is preserved in a
land registry, the debt is situate there, irrespective of the plaoe in which »
Toronto Geneeal Tnnsts Corporation v. The King,
duplicate is situate.
(2) Where an English creditor dies possessed of debts
[1919] A. C. 679.
secured by foreign mortgages, e.g., of land in France, then if under French
law the debt so secured is treated as an immovable, it would {semble') be held
by an English Court to be immovable property situate out of England. See
Lawson v. Commrs. of Inland Revenue, [1896] 2 Ir. R. 418, 435, judgment of
Palles, C. B.; and compare In re Fitzgerald, [1904] 1 Ch. (O. A.) 573, 583, 684,
588; Winans v. Attorney-Genm-al (No. 2), [1910] A. O. 27.
(/) See 27 & 28 Vict. o. 56, ss. 4, 5.
\g) Attorney-General v. Hope (1834), 1 O. M. & B. 530.
Qi) Attorney-General v. Pratt (1874), L. R. 9 Ex. 140; Wyckoff's Case

—

& Tr. 20; 32 L. J. P. & M. 214.
head may be brought the exceptional cases in which the Court,
though there is no property of the deceased strictly situate in England, will
make a grant on the ground that he has left property in a foreign country.
(1«62), 3 Sw.

Under

this
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When

bonds, again, or other securities, e.g., bills of exchange,

forming part of the property of a deceased person, are in fact in
England and are marketable s.3curities in England, saleable and
transferable there by delivery only, without its being necessary to
do any act out of England in order to render the transfer valid,
not onh' the bonds or bills themselves, but also, what is a different
matter, the debts or money due upon such bonds or bills, are to be
held situate in England, and this though the debts or money are
The reason manifestly
owing from foreigners out of England (i)
is that the bonds or bills, though they may from one point of view
be looked upon as mere evidence of debts which, being due from
.

persons resident abroad, should be considered situate in a foreign
country, are in reality chattels of which the representative of the

deceased owner can obtain the full value in England, and this

without doing any act in a foreign country.

Such bonds differ
from any foreign stock which cannot be fully transferred by the representative of the deceased without doing some
essentially

act in a foreign country.

The

certificates or other

any, held by the owner of such stock,

may

documents,

if

be in England, but they

mere evidence of a debt due from a foreign government, or,
from a debtor not resident in England, and this
debt, i.e., the stock, must apparently be held to be situate out- of
England (fe).
Owing to the view held by the ecclesiastical tribunals that a
debt duo on a deed or other specialty was to be considered as
situate, not where the debtor resided, but at the place where the
deed itself was situate (Z), and the modification of this doctrine
are

in other words,

e.g.,

moniey at a bank in Canada, which would be remittied to England by the
on a personal representative being constituted in England.
The

bajiker,

money

is

in this case virtually in transitu.

See Story, ss. 519, 520, for a suggestion that ships and cargoes which, though
in fact in England, are on the point of returning to the country, e.g., New
York, where their owner dies domiciled, should be treated as situate in New
York at the time of the owner's death.
(j) Attorney-Oeneral v. Souifens (1838), 4 M. & W. 171; Winans v. Tlie

King, [1908] 1 K. B. (C. A.) 1022. A certificate of shares in a foreign company on which a form of transfer and power of attorney have been indorsed and
executed, and which are marketable in England, is property situate there
and liable to probate duty. Stern v. Reg., [1893] 1 Q. B. 211. Compare In r&
Clark,

McKecknie

v.

In Goods of Agnese, [1900]

Olark, [1898] 1 Ch. 2/94;

P. 60.
(A)

Compare

Attorneij-G-^neral

with Attorney-General

Hope
(J)

(1834), 1 C.

v.

v.

Dimond

M. & R.

Bouwens

(1838), 4

(1831), 1 O.

&

M. & W.

J. 350;

171, 192, 193,

Attorney-General

v.

530.

See Commissioner of Stamps
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a statutory

enactment (m), the rubs as to the situation of
such a debt arc anomalous
A debt due on a deed situate in
.

England from a debtor reeident abroad (n), and also a dobt due on
a deed situate abroad from a debtor resident in England (o), must
each be held situate in England. A debt due on a deed situate
abroad from a debtor resident abroad is, like any other debt due
from such debtor, to be held situate out of England (p).
It was, further, long ago "established by law that judgment
' debts were assets,
for the purposes of jurisdiction, where the

"judgment

is

recorded "

(g')

;

and

this rub,

though

it

sounds

technical, is in substantial conformity with the principle regula-

ting the locality of debts, for a judgment debt
•execution, or

ment

A

is

some similar

is

process, in the country

enforceable by

where the judg-

recorded (r)

share, lastly, in a partnership business is to bs held situate,

not where the surviving partners reside, but where the business

is

carried on.
"The share of a dsceased partner in a partnership
"asset " it has been laid down by Sir James Hannen, "is situate

"where the business

is

carried

followed by the House of Lords

on"

(s),

and

this

view has been

(f).

Rawlins (1836), 2 M. & W. 87. Soe, however, Toronto General Trusts VorThe King, [1919] A. C. 679, p. 343, ante.
(m) See Revenue Act, 1862 (25 & 26 Vict. c. 22), s. 39. " For the purposes
' of the stamp duties on probates of 'wills and letters of administration, debts
" and sums of money due and owing from persons in the United Kingdom to
" any deceased person at the time of his death on obligation or otheir specialty,
" shall be estate and effects of the deceased within the jurisdiction of Her
"'
Majesty's Court of Brobate in England or Ireland, as the case may be, ui
" which the sajne would be if they were debts owing to the deceased upon simple
" contract, without regard to tihe place where the obligation or specialty
"shall be at the time of the death of the deceased." Hanson (6th ed.), p. 108.
Compare as to specialty debts, Payne v. iJ., [1902] A. C. 553, which shows
that probate duty may be exigible in respect of a debt in one country as a
simple contract debt, and in another as a, specialty debt, if it is secured by a
mortgage on property there.
(ji) Commissioner of Stamps v. Hope, [1891] A. O. 476.
poratiori v.

(o)
(?))

Revenue Act, 1862 (25 & 26 Vict. o. 22), s. 39.
Sec pp. 342, 343, ante, and Winans v. Att.-Gen.

(No.

2),

[1910]

A. C. 27.
(§) Attorney-General v. Bouivens (1838), 4 M. & W. 171, 191, judgment of
Abinger, C. B.
(»•) A debt due on a foreign, e.g., a French, judgment, is not indeed in
strictness a judgment debt {Bupleix v. De Boven (1705), 2 Vern. 540), but it
is nevertheless recoverable in the country where the judgment is obtained.
Co^mpare, howeveT, Attorney(«) In Goods of EvAng (18'81), 6 P. D. 19, 23.
General v. Suddey, [1895] 2 Q. B. 526, 53iO> judgment of Russell, L. C. J.
if) Laidlay v. Lord Advocate (18'90), 15 App. Cias. 468; see Beaver v. Master
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Most

of

the enactments with

the reported decisions and of

regard to the local situation of a deceased person's personalty

lave immediate reference, not to jurisdiction, but to the liability
jf

payment of probate duty (u)
The jurisdicclosely connected.

the deceased's property to the

The two matters, however, are
tion of the

High Court

in matters testamentary depends on there

being property of the deceased situate within the limits of a
district in

England over which an ecclesiastical Court usjd to
and probate duty, whilst it existed {x), was

exercise jurisdiction,

imposed only on such personal property of the deceased as at the
Hence
time of his death was situate within such limits {y).
where, under any decision or statute,

property of a deceased person would,

if

it

can be shown that any

probate duty

now

existed,

be liable to such duty, it follows that such property is so situate in

in Equity of Victoria, [1895] A. C. 251;
Salting, [1907]

A

A. O. 449.

Commissioner of Stamp Duties

share in an English

in England, and liable to estate duty.

New York

company

is

v.

locally situate

Breweries Co.

v.

Attorney-

General, [1899] A. O. 62.
This applies also to shares of such a company
registered in a colonial register if the owner dies domiciled in the United

Kingdom. Companies (Consolidation) Act, 1908
As to patents, see Smeitin>g Co. of Australia

(8

Edw.

7, c.

69),

s.

36 (b).

Commissioners of Inland
Revenue, [1897] 1 Q. B. (O. A.) 175. A share in an undivided trust estate
is situate where the trustees reside.
Sudeiey v. Attorney-Gerueral, [1897]
A. C. 11; In re Smyth, [1898] 1 CJh. 89; compare Kelly v. Selivyn, [1905]
2 Ch. 117. As to the goodwill of a business, see Muller ^ Co.'s Margarine,
Ltd. V. Commissioners of Inland Revenue, [1901] A. C. 217.
(«) See Attorney-General v. Bouwens (1838), 4 M. & W. 171, 191, 192,
judgment of Abinger, C. B.; Attorney-General v. Hope (1834), 1 C. M. &R.
530, especially pp. 560, 661, language of Lord Brougham, and compare 22 & 23
Vict.

c.

aS; 25

somewhat

&

26 Vict.

o.

artificial distinctions

22;

27

&

v.

28 Vict.

o.

66.

The

technical

and

as to the situation of personal property in

may still occasionally be of importance in reference to the incidence of estate duty.
See Finance Act, 1894
(57 & 68 Vict. c. 30), s. 2, sub-s. 2, and s. 8, sub-s. 1.
(x) It is for all practical purposes abolished as regards property passing on
the death of a person dying after Ist August, 1894. See the Finance Act,
1894, s. 1, and First Schedule.
(y) I.e., in so far as the duty fell on English property. Probate duty fell on
reference to the incidence of probate duty

property situate in other parts of the United Kingdom, but all reference to
it as a tax on movable or personal property in Scotland or Ireland is her©
purposely omitted. The Eng'lish cases refer to duty payable in respect of
property alleged to be situate in England, and therefore in these cases the
not liable to probate duty is a decision that it is
The priuoipiles, however, for determining its
locality were the same whatever was the part of the United Kingdom in which
Hence a Scottish decision, such as Lmdlay v.
it was alleged to be situate.
decision that property

or

is

is

or is not situate in England.

Lord Advocate
given property

(1890), 15
is

or

is

App. Oas.

468, gives us guidance in deciding

not situate in England.
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make a grant. The
must not be drawn that, because no personal
property of the deceased would be liable to the payment of probate
duty if such duty still existed, therefore there is nothing belonging to the deceased so situate in England as to give the Court
jurisdiction to make a grant; and this for two reasons.
The first
is, that probate duty was chargeable only on property situate in
England at the time of the deceased's death. The second is,
that the character of the thing or the property, on the situation
as to give the Court jurisdiction to

inference, however,

whereof

liability to probate duty depended, is not always exactly
the same as the character of the thing or property on the situation

whereof the jurisdiction of the
the jurisdiction of the

ecclesiastical

High Court

still

Courts depended, and

depends.

The

liability

to duty used to

depend on the situation in England of a thing of
some pecuniary value on which the tax could operate, e.g., a debt
owing to the deceased. The jurisdiction of the Court depends

—

on there being in England some thing if the word " thing " be
used in a very wide sense for the dealing with which the representative of the deceased requires a grant. These two things may,
but they may .not, coincide. Thus the deceased dies in France
and leaves debts due to him from Frenchmen living in France.
The only things he has left in England are letters, of a merely
nominal value in themselves, but needed by his representatives
as evidence of the French debts; the holder of the letters will
not give them up to any one who has not constituted himself in
England the representative of the deceased. Under these circumstances there is no property of the deceased in England which
would have been liable to probate duty, but there is property of
the deceased, viz., the letters, to which the representative of the
deceased has a right, and the presence of which in England gives

—

the Court jurisdiction to

make

a grant.

embodied in the often misleading maxim,
mohilia sequuntur 'personam, under which the movables of a deceased person are for some purposes {z) regarded as situate in the
country where he has his domicil at the time of his death, has no

Domicil.—The

fiction

application to the local situation of personal property as regards

the jurisdiction of the Court to

make

a grant (a)

(z) E.g., the distribution of, and the benefioial suooession to, an intestate's
movables (see chap, xxxi., post), or the dsteannination of the liability of a
deceased person's movables to legacy duty.
(a) See p. 339, ante. For a contrary view, see Browne, Prob. Prac. (2nd ed.),,
p. 143, where it appears to be stated that the Court has jurisdiction to grant
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Illustrations.

T (&),

Frenchman, dies
owner of freeholds in England.
1.

a

domiciled

in

The Court has

He

France.

is

jurisdiction (c)

2. 2', a Frenchman domiciled in France, dies in France leaving
goods in England and book debts due to him from X, a Frenchman residing in England (d). The Court has jurisdiction.

T

3.

The Court has

T

4.

on

jurisdiction.

dies in France.

bond which

a

T

5.

money due to him from an incompany having its head ofEce in London (e).

dias in Australia leaving

corporated banking

is

dies in France.

under a deed which

X, 'who resides in England, owes T 1001.
The Court has jurisdiction (/).

in France.

is

X, who

situate in

resides in France, owes

England.

T

a debt

The Court (semble) has

jurisdiction (g)
probate whenever a person dies domiciled in England. This opinion derives
some apparent countenance from Spratt v. Harris (1833), 4 Hagg. Ecc. 405;
In re Winter (1861), 30 L.. J. P. & M. 56, but is inconsistent with AttorneyGeneral V. Hope (1834), I C. M. & R. 530; 2 01. & P. 84; In Goods of
Fittock (1863), 32 L. J. P. & M. 157; In Goods of Coode (1867), L. E.
1 P. & D. 449, and generally with the well-established principle that " probate
duty attaches to bona natabUia in the place where the goods are situate, wholly
"irrespective of the question of the domicil of the testator.'' Laidlay v. Lord
Advocate (1890), 15 App. Cas. 468, 483, language of Herschell, L. C. See
In Goods of Ewing (1881), 6 P. D. 19, 23, judgment of Sir J. Hannen; Fernandes' Executors' Case (1870), L. R. 5 Ch. 314, 317, judgment of Giffard, L. J.
(6) " T "in the illustrations to this Rule stands for testator, but for the
purpose of the Rule it makes no difference whether the deceased died testate or
intestate. In each of these illustrations it is to be assumed that there was no
other property of the deceased in England than that mentioned in the
illustration.

See the Land Transfer Act, 1897, s. 1.
Preston v. Lord Melville (1840), 8 01. & F. 1; Enohin v. Wylie (1862),
10 H. L. 0. 1; EiHng v. Orr-Ewing (1883), 9 App. Oas. 34.
(e) The company resides legally where it has its head office.
(See Rule 19,
pp. 163, 164, ante.) Hence there is a debt due to the deceased from a debtor
(c)

(rf)

" Property which consists of shares in or claims upon
resident in England.
" any company or society, is locally situate where the company has its head
office."

(1857), 2

Hanson (6th ed.), p. 110. Compare Attorney-General v. Higgins
H. & N. 339; and Fernandes' Eayemtors' Case (1870)^ L. R. 5 Ch. 314.

is the apparent result of the Revenue Act, 1862 (25 & 26 Viet. o. 22),
This enactment (^semble) takes specialty debts due from persons in the
United Kingdom out of the operation of the exceptional rule that a specialty

This

(/)

o.

39.

where the deed is situate.
Commissioner of Stamps v. Hope, [1891] A. p. 476, 481, judgment of
P. C. delivered by Lord Field, wheire tho rule as to the situation of specialty
Compare, however, Toronto General Trusts Corpoiation
debts is explained.
V. The King, [1919] A. O. 679, p. 343, ante.

debt

is situate

(jc)
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6. T dies in Paris.
Before his death he has purchased at New
Orleans a cargo of cotton. At the time of his death it is on the

high seas on board an American ship, and bills of lading under
which the cotton can be disposed of are in London in the hands of
T's broker.
The Court has jurisdiction (/»).
7. T, a British subject, dies in France.
He is owner of a
British ship registered at the port of Liverpool.
She is, at the
time of T's death, at New York. The Court (semble) has jurisdiction (i)

T

8.

dies domiciled in France.

goods purchased by

him

Two months

after his death,

in the United ^States, and ordered

by him

London, arrive at the house in London where he had
ordered them to be sent. His personal representative, under French
law, applies for a grant. The Court has jurisdiction (k).
to be sent to

T

9.

is

a

member

England, and

is

of a partnership carrying on business in

entitled to a share in the partnership assets; he

dies abroad domiciled in France.

10

The Court has

T, an Englishman resident in France, diss there, having by

.

his T^iYL appointed

A

his executor.

T

leaves at the

death jewels worth 1,000Z. in England.

who

jurisdiction (I).

also resides in France, is at the

England.

He

them

home

to his

moment

of his

T's son, an Englishman,

moment

of T's death in

takes possession of the jewels and returns with
in France.

applies for a grant of probate.

After the removal of the jewels

The Court has

A

jurisdiction (to).

The wife of an Englishman residing and domiciled in
England is separated from him and living in France. She dies
11.

there intestate, leaving movables in France, but leaving no pro-

perty in England.

France

The husband cannot

to her property

establish his claim in

without an English grant.

The Court

has {semble) no jurisdiction to make a grant {n)

And this for two reasons. The cotton itself is to be considered as situate
England because it can be dealt with theire. (See Hanson (6th ed.), p. 110,
and compare Attorney-General v. Ilo^ve (1834), 1 O. M. & R. 530; AttorneyGeneral V. Fratt (1874), L. R. 9 Ex. 140; Wyckof's Case (1862), 3 Sw. & Tr.
20.) The bills of lading are actually in England, and this would give the Court
jurisdiction. Compare as to bills of exchange, &e., Attorney-G eneral v. Bouwens
(/()

in

M. & W. 171; Jnglis v. Robertson, [1898] A. C. 616, 626, 627.
Seo Revenue Act, No. 2, 1864 (27 & 28 Vict. c. 66), s. 4.
See pp. 343, 344, ante.
Compare In Goods of Ewincf (1881), 6 P. D. 19, 23. judgment of Sir Jas.

(1838), 4
(j)
(Jc)

(I)

Hannen; and Laidlay v. Lord Advocate
(m) See pp. 339, 340, ante.

(1890), 15

App. Gas. 468.

passage
(«) See In Goods of Tiiolcer (1864), 3 Sw. & Tr. 585; and compare
from judgment of Sir J. P. Wilde, cited p. 341, ante. Note that the wife is
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12.

T

dies abroad domiciled in

appointed

A

He

his executor.

England.

leaves

money

By

his will he has

in a bank at

ChiU

and goods in warehouses in France. A applies for a grant of
probate.
The Court has no jurisdiction (o).
13.

He

T

is at

dies domiciled in

England, but resident in

New Zealand.

Sums of money invested on
Zealand. The mortgagors are

his death possessed of large

mortgages of real estate in New
resident, and the mortgage deeds are in New Zealand.
T
bequeaths the whole of his property to his wife who is resident in
England. The Court (semble) has no jurisdiction (p)

(B) Succession.

—

Rule 77 [q). Where the Court has no jurisdiction to
make a grant (r), the Court has no jurisdiction with
regard to the succession to the property of a deceased
person.

Comment.
English Courts will not discuss, and have no jurisdiction to
adjudicate upon, the claim of any

man

to succeed beneficially to,

or indeed to derive any benefit from, the property of a deceased
person, unless there

is

before the Court some person authorized

under an English grant

(s)

to deal

with such property, and in

at the timie of her death domiciled in England. See p. 134, ante; and conf.
Dolphin V. JRobins (1859), 7 H. L. C. 390; Lord Advocate v. Jaffrej/, [1921]
1 A. C. U6.
(o) See In Goods of Coode (1867), L. B. 1 P. & I>. 449.
"It will be
(p) Compare Sudeley v. Attorney-General, [18S7] A. O. 11.
"observed that in this case the freedom from duty of the husband's estate in
" respect of the New Zealand mortgages was admitted by the Crown ; but,
" although it is not so stated in the report oi the case, the reason, no doubt, was
" that the mortgage deeds were in New Zealand at the date of the death of
" the husband, and the locality of the specialty debt would therefore be New
" Zealand, for a specialty debt is situate where the specialty is found at the time
"of the creditor's death {Commissioner of Stamps v. Sope, [1891] A. O.
"476)." Hanson (6th ed.), p. 108. See p. 343, ante.
(?) See Attorney-General v. Mope (1834), 1 C. M. & K. 530, and especially
p. 540, language of Brougham, L. 0., and pp. 562 561 (note).
(r) See, for meaning of "grant," p. 338, ante; and see also, as to whore
Court has no jurisdiction to mafce a grant, Eule 76, p. 339, ante.
For an exception to this rule in the case of insurance
(s) See p. 338, ante.

—

Revenue Act, 1884 (47 & 48 Vict,
amended by the Bevenue Act, 1S89 (52 & 53 Vict. o. 42),
Atlas Assurance Co., Ltd., [1914] 2 K. B. 209.

policies of persons domiciled abroad, see the

c. 62),
:s.

19;

s.

11, as

Haas

v.
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Even the

respect thereof to represent the deceased.

representative

under the law of a foreign country of a foreigner who dies domiciled ahroad has no locus standi (t) before an English Court until

he has obtained an English grant

The
sion
of

validity, indeed, of a will

(m).

— a matter which

affects succes-

— can be decided, and indeed can be decided only, in an action

which the object

grant,

is to

determine a person's claim to an English

in a probate action.

i.e.,

A

Rule 77,

the Court to

But this

fact in no

way

invalidates

probate action involves or implies the authority of

make

a grant.
Illustrations.

The

in England, has died in France
and
money
in France, but leaving no
intestate, leaving goods
A claims the intestate's
property of any kind in England.
property as his next of kin. T^he Court has no jurisdiction to
determine whether A is entitled to succeed to the property (x).
2. T dies domiciled in England. By his will, made in accord1.

deceased, domiciled

ance with the English Wills Act, he appoints

X his

executor.

T

no property whatever in England. He leaves goods and
money in France and in Germany. A claims a legacy of 10,000Z.
under T's will. The Court has no jurisdiction to determine

leaves

whether

Rule
make a

A

is

78.

entitled to the legacy (y).

— Where

the Court has jurisdiction (s) to

grant, the Court

lias,

in general, jurisdiction to

determine any question with regard
the assets of a deceased person.

to the succession to

Comment.
The

jurisdiction of the Court is in no

way

restricted to dealing

with the property the presence of which in England gives
(i)
1

C.

Compare Williams (11th ed.),
M. & R. 530, 540, 562—564.

p. 263;

Attorney-Gmeral

Hope

(1834),

an Irish grant, of a Scottiah grant, or of a Colonial
England, see chap, xviii., Rules ] 33— 135, pp. 495 497, post.
Compare In Goods of Tucker (1884), 34 L. J. P. & M. 29; 3 Sw. & Tr.

(k) As to extenaion of

or Indian grant
(a;)

v.

it

—

to

585.

Compare In Goods of Coode (1867), L. R. 1 P. & D. 449.
As to where the Court has Jurisdiction to make a grant, see Rule 76,
339, ante. But this must be taken subject to Rule 53, clause 1 (p. 223, ante'),

(y)
(z)

p.

that the Court has no jurisdiction to determine the title to, or the right
to the possession of, foreign land.
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authority to
exists,

make

Where

a grant.

jurisdiction to

make

a grant

the Court has (in general) jurisdiction (a) to determine

every question whatever connected with succession to movables,

and

to provide for the succession to the assets of the deceased, or

rather to the distributable residue thereof.

With regard

to such dis-

tributable residue the Court, for example, has authority to decide
whether the will or alleged will of the deceased is a valid testa-

mentary disposition
will (c),

who

(6),

what

is

the construction or effect of the

are the persons entitled to succeed to the

movable

property of an intestate (d), and the like, and generally to provide
for the due succession to the assets of the deceased.
The words " in general " in our Rule point out that the jurisdiction of the Court under that

The Court's

Rule

not absolutely unrestricted.

is

jurisdiction is exercised, generally speaking, on an

brought

administration action (e) being

by some

one,

e.g.,

a

legatee, or next of kin, interestecj in the distribution of a deceased
testator or intestate's estate, for the purpose of

administered

by the Court.

having the estate

For the maintenance of such an

action, it is necessary that the personal representative,

who has
for " an

obtained an English grant, should be

made

" estate cannot be administered

in the absence of a personal

.

.

"representative.

And, consequently,

"cannot give the

plaintiff the relief

a party to

it,

appear that the Court
which he asks without an
" administration of the estate, there must be a personal representa" tive of it before the Court "
" in cases where the executor
(/); and
if it

(a) Whether the jurisdictioii is exercised in a probate action- brought in the
Probate Division of the High Court, or in an adminiistration action brought
in the Chancery Division of the High Court, is for the purpose of these Rules
immaterial.
It is in either case equally the jurisdiction of the High Court.
Note, further, the extremely wide jurisdiction of the Court, when it has before
it

representatives of the deceased, to administer in an administration action the

lies within the power of the' Court.
See
Orr-Ewing (1883), 9 App. Caa. 34; (1885), 10 App. Cas. 453.
(6) Bremer v. Freeman (1867), 10 Moore, P. C. 306.
31 L. J. Ch. 402.
(e) Enohin v. Wylie (1862), 10 H. L. O. 1
(<?) Boglioni v. Crispin (1866), L. R. 1 H. L. 301.
(e) See as to an administration action, 2 Williams, ExeKiitoi-.^ (lltli i:il.),
1620, and following; and see as to proceedings on an originating summons,
ip.
Ord. LV. rr. 3 14, and note that an originating summons could
R. S.

whole property of the deoeased as far as

Hwing

v.

;

—

C

not formerly be served out of England.

2 Williams,

Executors (11th ed.),

In re Busfield (1866), 32 Ch. D. (O. A.) 123. But leave
can now be obtained under Ord. XI. r. 8a, which, as altered in 1920, is applicable to Scotland or Ireland (contrast In re Campbell, [1920] 1 Ch. 35, decided
under the older form of the rule), on the same conditions as pre.^cribed in
Ord. XT. r. 1 (see Rule 60, pp. 250, '252, ante).

p. 1525, note (?)

;

(f) 2 Williams, Executors,

pp. 1628, 1629.
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party,

it is

not

suffi-

such by the appointment and authority of a
"foreign government; but he must obtain his right to represent

"cient that he
" the estate

is

from the Probate Court

in this country " {g).

But

this action, like every other, commences with the issue of a
which must be served upon the personal representative, or,
using the word " administrator " in a wide sense, upon the administrator.
And any restriction on the service of the writ is,
as we have already pointed out {h), a restriction on the exercise of

writ,

the Court's jurisdiction.

When

the administrator is in England,

the Court has jurisdiction to entertain the action, for

always

it is

When

possible for the* administrator to be served with the writ.

the administrator

is

not in England, the rule

still is

that he cannot

be served with the writ, and therefore that the Court has no
jurisdiction to entertain an action against

him

{i)

.

To

this rule

Whenever an
the exceptions are, it is true, extremely wide.
" action is for the administration of the personal estate of any
" deceased person, who at the time of his death was domiciled "
in

England

vrrit,

trator

(fc),

the Court has jurisdiction to allow service of a

and# therefore to entertain an action against the adminis-

though he

jurisdiction

to

administrator

is

England;

out of

an

entertain

who

cases, in so far as

is

so,

again, the Court has

administration action against an

out of England in any of the exceptional

they can possibly be applicable to such an action,

in which the Court has jurisdiction to entertain an action in

But,
personam against a defendant who is out of England (Z)
wide as are the exceptions to the principle that the Court has no
jurisdiction to entertain an administration action against an
administrator who is not in England, they do not apparently
.

eover every case which can arise (m)
Illustrations.
1

.

T, a Frenchman domiciled in England, dies there, leaving a
is tenant for years, household furniture, and

house, of which he

(g) Ibid. p. 1650; cf. p. 264.
(A) Sec pp. 242, 250, ante.
(j) See In re Eager (1&82), 22 Ch. D. (C. A.) 86, which is not iiiuonsistent
with In re Lane (18S6), 55 L. T. 149, where {sembW) service was allowed under
Ord. XI. X. 1 (g).
(k) Ord. XI. r. 1 (d). The words in the rule of Court are not " in England,"

hat "witliin the jurisdiction." Compare p. 261 and p. 254, note (»), ante.
Q) See Exceptions 1 to 9 (pp. 254—271, ante) to Rule 60, p. 250, ante.
(m) See Wood ,. Middleton, [1887] 1 Ch. 151.

33
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other goods in England.
T leaves a will, the construction of
which is doubtful. The Court has jurisdiction to determine
whether the will is valid, and who are the persons entitled beneficially to T's property under the will (n).

2

.

tate,

N,

a.

Frenchman domiciled

in England, dies in

France intes-

leaving in England leasehold property, household furniture,

The Court has

and stock in trade.

jurisdiction to determine

who

are the persons beneficially entitled to N'b property (o).
3.

T

funds.

T

dies domiciled in Russia, leaving

Under

a will

X his

appoints

made

executor.

in the

X

is

money

in the English

form required by Russian law,
recognised as T's executor

by

the Russian Courts, and consequently the will can be proved here

by him.

A

question arises under T's will whether

not die intestate as to his English property.

T

did or did

The Court has

juris-

diction to determine the construction of T's will,

and to divide
T's property in England among the persons who, on a right
construction of the will, are beneficially entitled to

general rule the Court, having granted probate to
the

persons

claiming succession

tb

T's

will leave

personal property to

enforce their rights before the Russian tribunals (p).
4.

but as a

it;

X,

"

in New York, dies there intestate, leaving
New York, and money and stock in trade in
obtains letters of administration in New York. B,

N, domiciled

goods and lands in

England.

A.

in England, claims to be entitled to the whole of N's

movable
A, as the representative of
under the
law of JV's domicil, claims to have N's movable estate in England
handed over to him. The Court has jurisdiction to determine
what are the rights of B, but will, in general, grant administration to A, and leave B to enforce his rights (if any) before the
Courts of New York (q).
property as next of kin

V.

N

.

(«) Compare Enohin v. Wylie (1862), 10
Perrin, [1912] P. (C. A.) 233.

H. L.

C. 1;

Inre Bonnefoi, Surrey

(o) Re Goodman's Trusts (1881), 17 Ch. D. (O. A.) 266; Douoet y.
Geoghegan (1878), 9 Ch. D. (0. A.) 441.
{p) Compare Mnohin v. Wylie (1862), 10 H. L. 0. 1 31 L. J. Ch. 402, 409;
In re Bonnefoi, Surrey v. Perrin, [1912] P. (O. A.) 233. Compare, however,
Eames v. Eacon (1880), 16 Ch. D. 407, 409; (1881) 18 Ch. D. (C. A.) 347.
(?) See Mnohin v. Wylie (1862), 10 H. L. O. 1.
That case refers to the
;

eonatruotion of a will

;

but there

as regards the jurisdiotion of the

submitted, in principle no distbiction
Court between the rules applicable to testa-

is, it is

mentary and those applicable to intestate suoeession.
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(

)

OHAPTEE

STAYING ACTION
Rule

79.

— The

whenever there

is

X.

(a)~LIS ALIBI

PENDENS.

Court has jurisdiction to interfere,
vexation and oppression, to prevent

the administration of justice being perverted for an
unjust end, and for this purpose to stay or dismiss an
action or other proceeding.

But

this jurisdiction will not

be exercised against a

party to an action unless his proceedings are clearly
-shown to be vexatious and oppressive (J).

Comment.
The Court has
its process,

and,

a very wide jurisdiction to prevent the abuse of

by staying an

by restraining proceedings
or oppression.

What

is

administration of justice

action or otherwise, for example,

in a foreign Court, to hinder vexation

vexatious or oppressive, and whether the

being perverted for an unjust end or

is

not, is a matter in each case for the decision of the Court, in

accordance with the circumstances of the particular case.
" I agree," says

Bowen, L.

J., " that it

would be most unwise,

"unless one was actually driven to do so
" deciding this case, to lay

down any

' tious or oppressive, or to

draw a

for

the

definition of

circle, so to

purpose of

what

is

vexa-

speak, round this

" Court unnecessarily, and to say that it will not

move

outside

"it.
I would much rather rest on the general principle that the
" Court can and will interfere, whenever there is vexation and
(«) MeHenry v. LeiiHs (1882), 22 Ch. D. (O. A.) 397, 408, judgment of
Bowen, L. J.; Peruvian Guano Co. i. Bookwoldt (1883), 23 Ch. D. (C. A.)
225, 232, judgment of Limdley, L. J.; and p. 233, judgment of Bowem, L. J.
Compare Limerick Corporation v. CromptOfi, [1910] 2 Ir. E. (C. A.) 416;
The Ragen, [1908] P. 189.
(J) The Christianaborg (1885), 10 P. D. (C. A.) 141, 155; Cohen v. Eothfield, [1919] 1 K. B. (C. A.) 410; Hay v. Jackson § Co., [1911] S. O. 876.
See also Law v. Garrett (1878), 8 Ch. D. (C. A.) 26; The Peshavjur (1883),
8 P. r>. 32; The Manar, [1903] P. 95.

23(2)
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THE HIGH COURT.

"oppression, to prevent the administration of justice being per"verted for an unjust end. I would rather do that than attempt

"to define what vexation and oppression mean; they must vary
The kind of juris"with the circumstances of each case.
"diction which the Court exercises over litigation is, as I have
" said, to prevent what is vexatious and an abuse of its own process.
" There are many classes of cases in which the Court acts on that
.

.

now to enumerate" (c).
These cases may, of course, have nothing to do with the conflict
of laws, or with the fact that a cause of action or ground of
defence arises in a foreign country. Still, the cases in which a
"principle, which I will not attempt

party to an action applies to have

some way or

often, in

only when

it

stayed or dismissed are very

other, connected with transactions taking

place in a foreign country

dismiss an action

it

.

The

exercise of jurisdiction to stay or

obviously discretionary, and will be exercised

is

forms of

clearly prevents the exercise under legal

vexation or oppression
Illustrations.

A,

1.

a.

Scotsman,

is

domiciled in Scotland.

He

brings an

action in respect of a cause of action arising wholly in Scotland

against
land,

W d Co.,

though

it

company whereof the head office is in Scotoffice in England, X, who is resident
director resident in Scotland, who does not

a

has a branch

in Scotland, Y, a

appear, Z, a director resident in London, but also an uncertified

The decision of the case depends wholly upon Scottish
mainly
law, and
upon the evidence of persons resident in Scotland..
The Court has jurisdiction to stay, and stays the action (d).
2. A is the wife of an American domiciled in British India..
In 1902 a deed of separation is executed between A and her husband, under which he covenants to pay A a certain allowance.
X, a solicitor, practising in Madras, is a trustee under the separation deed.
A's husband makes default in payment of the allowance, and X, as alleged by A, wilfully and negligently neglects to
take proceedings against X, whereby A is unable to recover the
money due by way of allowance from her husband. While A and
bankrupt.

(c)

MoEem-y

Bowen, L.

J.;

v. Lewis (1882), 22 Ch. D. (C. A.) 397, 407, 408, judgment of
compare P.eruvian Guano Co. v. Bochwoldt (1883), 2'3 Ch. D.

(C. A.) 225.
((f)

trast

Logan
In

v.

Bank

of Scatltmd (No. 2), [1906] 1 K. B. (C. A.) 141.

re Sotmefoi, Surrey v. Perrin, [1912] P.

(0. A.) 233, in

Conwhich th«

Court refused to stay prooeedings, the point involved being the interpretationv
of a holograph will in Bmglish of a domiciled Italian.
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are each temporarily resident in England,

against

X

X

for negligence, and

with a writ.

A

brings an action

whilst in England, served

is,

Since the issue of the writ

A

has left England for

X

America, and
has returned to India. The Court, on an application on X's behalf, dismisses the action (e).
3

W,

the wife of

H, an

officer in

Bombay, goes

to

ceedings in the

Bombay Court

after the petition is served

who

against H,

is

then in

H

of conjugal rights.

the Indian army, stationed in

Within two months

England.

against

H

W for divorce.
W

takes pro-

Two

applies to the Court to stay proceedings

W's suit till the determination of the proceedings by
Bombay. The Court refuses to stay W's proceedings (/).

in

4.

A

and

B

reside in

name

are resident in England.

B

X

Honduras.

in

Honduras

firm.

On

X

Honduras.

carried on business under the

partners

days

upon her in England,
begins a suit
England on short leave, for restitution

A,

oi.

and

and

Gd

X had

The London

Y

Co.

H

are partners,
in.

London.

in

and

They

carried on business as

firm

are

agents of the

the dissolution of the Honduras partnership

obtains a decree in

Honduras

Before the accounts are taken

A

for taking partnership accounts.

and

B

bring an action in Eng-

X and Y for an account of the dealings between the
alleging that X and Y have made improper profits of

land against

two
(e)

firms,

Egbert

v.

Short, [1907] 2 Ch. 20S.

unfairness and inoonveniemoe to

Z

The

ratio decidendi seems to be the

of his being in faoit compelled to defend

the action, the djecisiom of which would depend to a great extent on the Indian
rules of procedure in England, and to return to England for that purpose.
As A knew of her alleged grievance before she left India, it looks as if ^ were

using her right of suing X in England as a means of extortion. The case which
followed in In re Norton's Settlement, [190S] 1 Ch. (O. A.) 471, nevertheless
goes a very long way towards limiting the right to sue in England, for a foreign
cause of action, any person whatever who is sierved with a, writ in England.

is

Thornton (1886), 11 P. D. (0. A.) 176. The ratio decidendi
has primd fame a right to prosecute the suit, and that it
was not made clear that her doing so would work oppression, or waste, or
vexation. Under the circumstances of Thornton v. Thornton (which followed,
apparently, Niboyet v. Nihoyet (1878), 4 P. D. (0. A.) 1), the question there
raised could now hardly occur. The High Court would not admit the possibility
of any other Court than the Court of the husband's domicil possessing divorce
jurisdiction (see p. 420, post), or that a person serving in the British army
could have an Indian domicil. Compare the Indian Divorce Act, No. IV. of
1869, s. 2; Battigan, Law of Divorce appUoable to Christians in India,
pp. 2, 7, 13; and Appendix, Note 17, "Divorces under the Indian Divorce
In Von EcJcharOstevn v. Von Eolehardstein (1907), 23 T. L. E.
Act, &c."
539, (C. A.) 593, a stay was refused when a judicial separation was asked for
(/)

Thornton

is (semble')

that

v.

W

by the wife, and the husband had commemaed divorce proceedings
where he was domiciled.
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X

agency.

and

Y

deny having made improper

profits,

andl

counterclaim to have the accounts of the Honduras firm, A,

and X, taken.

Application

to

B

have counterclaim struck out.

Application refused (g)
5.

A

X

and

are

engaged in

moneylending

transactions in

Scotland and England, though hoth of them reside normally in

England.

A

between

dispute arises

them

as to the state of

accounts between them, and almost simultaneously actions are

by
England

started

.

X
A

against

A

in Scotland, and

A against X in
X from proceeding

by

asks that the Court shall restrain

At the time when this application is
made, ^'s action in Scotland has been actively prosecuted, while
no statement of claim has yet been delivered in A's action in
England. The Court declines to restrain
from proceedings in
with his action in Scotland.

X

Scotland (A).

Sub-Rule.

— The

Court has jurisdiction to stay an
if proceedings are
taken in respect of the same subject and against the
same defendant both in the Court and in a Court of a
foreign country (2).
action

as

vexatious or oppressive

(g) See Mutrie
(A) See Cohen

v.

Binnei/ (1887), 35 Oh. D. (C. A.) 614, 635.

K. B. (C. A.) 410. Compare In re
Berwent Railing Milk Co. (1904), 21 T. L.. R. 81, 701; Jopson v. James
(190S), 77 L. J. Oh. 824; In re Warrand (1892), 93 L. T. J. 82; Carter v.
Hungerfm-d (1915), 59 S. J. 428; In re CormoUy Bros., [1911] 1 Ch. 731, 746.
So in Vardopulo v. Vardopulo (1909), 23 T. L. E. 410, (C. A.) 518, the Court
v.

JtotAfield, [1919] 1

refused to restrain proceedings for divorce in the country of domioU as the
appropriate forum. In Seilman v. Falhenst&in (1917), 33 T. L. E. 383, the
defendant was restrained from prooeediuga in the United States, the question
being one of an English settlement to be construed by English law.
In
Christian V. Christian (1897), 67 L. J. P. 86, 88, a husband was restrained from
proceeding with an action for divorce in Scotland pending the trial of his
wife's action for judicial separation in England, on the ground that the question
of domioil could be settled at onee in the English action. Where an administration action is proceeding in Engl£|,nd, and the deceased was domiciled in
England, beneficiaries or creditors subject to English jurisdiction may be
restrained from proceedings abroad.

Graham v. Maxwell (1849),
(1855), 5 H. L. 0. 416, 441, 442

320;

1
;

Hope

v.

Carnegie

(186.6), It.

Macn. & G. 71; Carron Co.

Baillie v.

R.

1

Oh.

Maclaren
Baillie (1867), L. E. 5 Eq. 175
v.

In re Boyse (1880), 15 Oh. D. 591.

Jurisdiction to i-estraiu may similarly
be exercised to secure equality in the distribution of assets in company liqui-

Eule 83, p. 372, post. Eor the Scottish doctrine of forilm nou
conveniens, see Maclaren, Court of Session Practice, pp. 70 77.
-{i) I.e., of any country which is not England.
See pp. G8, 71, ante.
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(1.) If
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a Court of the United

is

any country forming

or (sernble) of

part of the British dominions, the plain tifF's
If

(2.)

proceedings are prima facte vexatious (A).
such foreign Court is a Court of any country
not forming part of the British dominions,
the plaintiff's proceedings are prima facie not

vexatious

(l).

Gomment.

"I

Bowen, L.J., "that Cox v. Mitchell (m)
simply lays down the proposition that the mere pendency
of an action abroad is not a sufficient reason for staying an
action at home, although the causes of action and the parties
think," said

"...
'

'

may

'

be the same.

'sense.

.

.

So understood,

it

me

seems to

This particular appiUcation

.

is

to be

common

based on the sug-

gestion that the Court ought to interfere to prevent what

'

multiplicity of suits

'

'

'

'

'

is called

—litigation in various quarters of the world

on the same subject-matter between the same parties and at the
same time. [1 .] Where there is more than one suit being carried
on in the Queen's Courts [in England], it is obvious that the
case is wholly different
The remedy and the procedure are the
same, and a double action on the part of the plaintiff would lead
.

'

'to manifest injustice.

[2.]

When you

got to the ease of con-

'

current litigation both in the Queen's Courts in England and in

'

the Queen's Courts in Ireland and Scotland, the law has pro-

'

'

'

At

a time

when

was

bably varied a

little.

the judgments

of an English Court in other parts of the United

Kingdom,

'v.

it

it

difficult to enforce

was not unreasonable that the case of Lord Dillon

Alvares (n) should have been decided as

it

was.

At

present

'I think that case can no longer be cited as conclusive law.

I

'have spoken of the Queen's Courts in Ireland and Scotland.

With regard

'[3.]

to the

Queen's Courts abroad, the Consular

'

Courts abroad, the same sort of principle no doubt applies

'

They
(A)

are Courts of co-ordinate jurisdiction, sufficiently in the

UcMewry

Bowen, L.
(I)

Ltd.

v.

J.; but

I^mois (1882), 22 Oh.

compare Cohen

v.

Ibid.; Cox v. Mitahell (1859), 7
Tinto Co., Ltd. (1911), 105

V.

Mo

D. (0. A.)

I/.

S. 55.

(») (1798), 4 Ves. 357.

Digitized

judgment of

T. R. 846; and compare Eul© 79,

p. 355, unte.

(m) (1859), 7 C. B. N.

397, 408,

Bothfidd, [1919] 1 K. B. (C. A.) 410.
0. B. (N. S.) 55; Pena Copper Mines,
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nature of English Courts to render

it

probable that

it

may

be

true, as Sir Robert Phillimore sajs, that an English Court
would not favour the institution and the prosecution of litigation
both in the Consular Courts and at home. [4.j But when you
come to the Courts of the United States of America [or of any
country not forming part of the British dominions], it seems
to me the case is;wholly different, and for the reasons which have
been pointed out at length by the Master of the Rolls and Ijord
Justice Cotton.
The fact that no English action has ever yet
been stayed on the ground of concurrent litigation in America
is a strong argument to prove that such concurrent American
litigation is not by itself a sufficient reason whj' an English
action should be stayed.
That the Court has power to do it I
agree.
It is clear, not merely from reason, but from the language of Lord Cottenham (o) and Lord Cran worth (p), referred
to by Lord Justice Cotton, that this Court could do it if neces-

sary for the purposes of justice, but some special circumstances
ought surely to be brought to the attention of the Court beyond
the mere fact that an action is pending between the parties on
the same subject-matter in America" {q).
Illustrations.

commenced an action against ^ in a Scottish
Court, also commences an action against him for the same cause
of action in the High Court.
A's proceedings are prima facie
1.

A.,

who

has

vexatious {r)
2. A brings an action against X in Victoria, and also for the
same cause of action brings an action against JL in the High
Court.
A's proceedings are (semble) prima facie vexatious (r)
3.

A.

brings an action against

contract committed at

New

York.

X

in the Court for breach of

He

has already commenced an

Wedderburn v. Wedderburn (1837), 4 My. & Or. 596.
{p) Carron Iron Co. v. iloLaren (1855), 5 H. L. C. 416, 437.
(o)

(y)

McHenry

It

v.

Lewis (1882), 22 Ch. D. (C. A.) 397, 408, 409, judgment of
of Cotton, L. J., ibid., pp. 405, 406.
plaintiff in an action in a foreign country

Compare judgment
may happen that A, who is

Bowen, L.

J.

X

in respect of a particular claim, makes the same claim here in England
in the shape of a counterclaim in an action brought by
against A. Such a
counterclaim will not prima, fame be treated as vexatious, but under peculiar^
circumstances the plaintiff may be treated as one who lias, in effect, brought

against

X

concurrent actions in respect of the same cause of action both in England and
Mutrie v. Binney (1887), 35 Ch. D. (C. A.) 614.
(r) See Sub-Bule, cl. 1; Logan v. Bank of Sootland (No. 2), [1906] 1

in a foreign country.

K. B.

(C. A.) 141;

Huntly

v.

Gaskell, [1905] 2 Oh. 656.
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contract.
4.

A

d-

New York

Court against

X

361
for the

same breach of

A's proceedings are not prima facie vexatious (s)
Co., an English company, brings an action against

X

and Y, a firm of French merchants, for non-delivery of the cargo
of certain ships, and in the alternative for damages and for an
injunction.
When the action began the ships were in British
waters.
They have since been removed to ports in France and
taken possession of by
and Y. Proceedings have been commenced by
Co. in a French Court for the recovery of the
cargoes. The claim in the English action comprises the cargo of a
ship which is not claimed in the French action. The proceedings

X

Ad

A d

of

(«)

Co. are not vexatious

See Sub-Rule,

ol.

1; Zoi^an

v.

(t).

Brink af Sootland (No. 2), [1906]

1

K. B.

(O. A.) 141.

(0 Peruvian Guano

Co. v. Boohwoldt (1883), 23 Oh. D. (C. A.) 225, 232,
In Pena Copper .Mines, Ltd. v. Rio Tinto Co., Ltd. (1912), 105 I>. T. 846,
an injunction was issued restraining the defendants, who liad brought an
action unsuooessfuUy in England on a contract containing a, clause providing
that it was to be construed as an English contract, from prooeeding •with
an action in Spain on the contract. The contract provided for recourse to
arbitration, and the Court of Appeal held that the defendants could not by

233.

proceedings abroad defeat the intention of the clause, relying on
f. TaUslcer Distillery Co., [1894] A. O. 202.
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CHAPTER

XI.

EXTRA-TERRITOKIAL EFFECT OF,
ENGLISH JUDGMENT;
ENGLISH BANKRUPTCY;
ENGLISH GEANT OF ADMINISTRATION.
(A)

ENGLISH JUDGMENT.

—

Rule 80. A judgment of the Court (called in this
Digest an English judgment) has, subject to the exceptions hereinafter mentioned, no direct operation out of
England.

The
ment

extra-territorial effect (if

is

any) of an English judg-

a question of foreign law.

Comment.

The judgment,

or in other

words the command of a Courts

cannot of ItseK operate beyond the limits of the territory over

which the Court has

jurisdiction.

An

English judgment, there-

no operation in any country but England.
may, and no doubt in many cases
will, give effect to an English judgment, or, more strictly, to the
right acquired under it (a)
But whether, to what extent, and by
what means, a foreign, e.g., a French or Victorian Court, will
enforce a right acquired under an English judgment, is a question
not of English but of foreign law.

fore, has, propria vigor e,

The Courts

of a foreign country

.

—An English judgment

for any debt, damages,
be rendered operative in Ireland or
Scotland by registration of a certificate thereof in
accordance with the provisions of Rule 116(5).

Exception

1

.

or costs

(ft)

may

See Intro., pp. 25, 26, ante.

ohap. xvii., Rule 116, post, as to the extension of certain judgmeniB
personam throughout the United Kingdom; and Judgments Extension Act,
1868 (31 & 32 Vict. o. 54). See also Rule 117, post, as to the extension to otheir
parts of the British dominions of judgments of Courts of the United Kingdom.
(&) See

in
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—Any order of an English Bankruptcy Court

be enforced in Scotland and Ireland in the
Courts having jurisdiction in bankruptcy there in
the same manner as if the order had been made by
shall

the Court which

is

required to Enforce

it (e).

—Any order made by the Court in England
having jurisdiction to wind up a company, in the
course of such winding-up shall be enforced in
Scotland and Ireland in the Courts that would
respectively have jurisdiction in respect of that
company if registered in Scotland or Ireland, and
in the same manner in all respects as if the order
had been made by these Courts (rf).

Exception 3.

Exception 4.

—The

powers and authority with regard to

management of the estates
of lunatics conferred by the Lunacy Act, 1890, and
amending Acts on the Judge in Lunacy apply to

the administration and

the property of a lunatic, whether immovable or

movable, situate in any British possession
Exception

make
shall

5.

— The powers of

(e).

the Court in England to

vesting orders under the Trustee Act, 1893,

extend to

all

lands and personal estate in the

British dominions except Scotland (/).
(o) See tbe

provision

is

Bankruptcy Act, 1914 (4

made

4c

Geo.

5

5,

59),

o.

Similar

121.

s.

for tlie enforcement in England of orders of the Sootfjsli

and Irish Bankruptcy Courts.
((Q See the Companies (Consolidation) Act, 1908 (8 Edw. 7, u. 69), a. 180.
Similar provision is made for the enforcement in England of orders made by
the Courta in Scotland and Ireland in the course of the winding-up of companies registered in Scotland or Ireland.
(e) See the Lunacy Act, 1890 (53 i; 54 Vict.
conferred by that Act are extended by 8

Edw.

u.

7, c.

5),

47.

s.

110.

The

powei-s

See Rule 147, p. 533,

-post.

(/)

See the Trustee Act, 1893 (56 & 57 Vict. u. 53), a. 41. For the cases
may be made by the Court, see especially sects. 26, 29

in vyhioh vesting orders

and 36 of the Act.
Trustee Aot, 1893,

Similar powers were given to the Irish Courts by the

Amendment

In re Eemtt (1858), 6

W.

Act, 1894 (57

&

58 Vict.

o.

10),

s.

2.

Compare

E. 537; In re LainoUe (1876), 4 Ch. D. 325.
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(B)

—

ENGLISH BANKEUPTCY (^) AND WINDING-UP OF
COMPANIES (/i).
I.

(i)

Rule 81

Bankruptcy.

As an Assignment [i).

— An

assignment of a bankrupt's pro-,
perty to the trustee in bankruptcy uiider the Bankruptcy Act, 1914 (English bankruptcy), is, or operates
(^).

an assignment of the bankrupt's
(1) immovables {I) (land),
(2) movables (w),
whether situate in England or elsevs^here.
as,

Comment.
Under the Bankruptcy Act, 1914, s. 167, the bankrupt's "property" (n) "includes money, goods, things in action, land, and
every description of property, whether real or personal, and
Avhether situate in

England

or elsewhere

;

also obligations, ease-

ments, and every description of estate, interest and profit, present
or future, vested or contingent, arising out of or incident to
property as above defined " (o).
(jr)

(A)

For the Court's jurisdiction in Bankruptcy, see chap, viii., p. 312,
For the Court's jurisdiction in Windingf-up of Companies, see chap,

ante.
viii.,

J. 329, ante.
(i) See the Bankruptcy Act, 1914: (4 & 5 Geo. 5, o. 59), s. 18f sub-s. 1, with
-which read sects. 37
iS, 53, and 167.
See, generally, as to the extra-territorial
efEect of bajikruptcy as an assignment, Westlake (5th ed.), chap, vi., pp. 163
192; Phillimore,

ss.

of Bankruptcy in

765—779; Foote (4th

ed.), pp.

301—312; Goudy, Law

—

Story, ss. 405
422;
Baldwin, pp. 281—283.
Westlake's treatment of this topic is full, and deserves special attention.
(ft) See the Bankruptcy Act, 1914 (4 & 5 Geo. 5, o. 59), ss. 38, 53, 167;
Williams (11th ed.), pp. 252, 253; In re Anderson, [1911] 2 K. B. 896.
(Z) For definition of "immovables," see pp. 68, 75
77, ante.
(»i)

For

(«)

With

Scotland

(4th

ed.),

chap,

xlviil.;

definition of "movables," see pp. 69, 75

—
—

77, ante.

certain limited exceptions, which have nothing to do with the rules

of private international law, e.g., property held by the bankrupt in trust for

another pea?son, or tools or wearing apparel of the bankrupt, his wife and
See Bankruptcy Act, 1914, b. 38.
See as to the interpretation of this
(o) See Bankruptcy Act, 1914, s. 167.
section in Scotland, Salaman v. Tod, [1911] S. O. 1214, where an English banl;ruptcy was held to operate to affect an interest of the nature of a spat
not have passed to the trustee in a Soottidi
suoeessionis, which would

xshildren.

^bankruptcy
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Hence, speaking generally, the bankruptcy (i.e., the debtor's
being adjudicated a bankrupt) transfers to the trustee, as far as
an Act of Parliament can accomplish this result, all the bankrupt's
property, whatever

its situation,

and

this irrespective of the

bank-

nationality (p)
The bankruptcy, moreover
(except in the case of certain bond fide transactions without notice

rupt's

domioil

or

.

by the bankruptcy law) (g), relates or datefr
back, as far as the title of the trustee is concerned, to the " com" mencement of the bankruptcy," and by this term is meant the

specially protected

time of tho act of bankruptcy, or

(if

the bankrupt

is

proved

have committed more acts of bankruptcy than one) of the
of bankruptcy proved to have been

tO'

first act

committed by the bankrupt

within three months next preceding the date of the presentation
of the bankruptcy petition (q).

And

this doctrine of relation

applies to all property of the bankrupt, wherever situate, at

any

rate within the British dominions (r).

The property so vested must be in strictness "property of th&
"bankrupt"; and property which once belonged to the bankrupt,
if it has before the commencement of the bankruptcy become
ali-eady Tested in some other person, e.g., in the trustee under a
Scottish bankruptcy (s), is not the property of the bankrupt, and
doe-s

not vest in the trustee under the English bankruptcy

(t).

bankruptcy in one country operates as an assignMoreover,
ment of property situate in another, the property passes, speaking
generally, subject to any charges which are recognised as pertainif a

ing

to it

The

under the law of the country in which

it is

situated (u)

exact extent, however, to which an English bankruptcy

operates outside the United

Kingdom

in respect of

immovable and

(p) Under the Bankruptcy Act, 1914, English Courts give to an English
bankruptcy a wider effect than they would independently of Acts of Parliament
(See Rules 123 and 124, post.)
(see Kule 122) give to a foreign bankruptcy.

Worswick (1791), 1 H. Bl. 665; Selkrigr v. Davis (1814), 2 Rose,
Bank of SootUmd v. Cuthbert (1813), 1 Rose, 462. Compare 7« re
Artola Hermanas (18«0), 24 Q. B. D. (O. A.) 640.
(g) Bankruptcy Act, 1914, s. 45.
See

Sill v.

291; Soyal

(r) See chap.

xxix. for the application of special rules of bankruptcy

againet foreign creditors.
(s) See Bankruptcy (Scotland) Act, 1913 (3

&

4 Geo.

5, o.

20),

s.

as-

97.

Compare Nelson, p. 169. A Judgment in rem in a foreign Court even
after the commencement of the bankruptcy would apparently defeat theCompare Minna Craig Steamship Co. v. Chartered, #c. Bank,
trustee's title.
[1897] 1 Q. B. (C. A.) 460 (company liquidation).
(«) See -Be Somes, Ex parte Be Lemos (1896), 3 Mans. 131; Galbraith v..
(t)

Grimshaijo, [1910] A. C. 508.
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movablr property

is

a matter of some difficulty.

that the proper construction of the
•oi.

1883,
(1)

is

An

as follows:

—

Act of 1914,

It is

submitted

as of the

Act

English bankruptcy operates as an assignment to the

immovable and movable property of the bankrupt
any British possession, subject, however, to the carryof any formalities requisite under the local law in respect

trustee of all

situated in

ing

.out

of conveyances or assignments of property.

With regard
in 1849 (12

&

to real

property this principle was expressly enacted

13 Vict. c. 106,

s.

142), and its operation has been

by the Judicial Committee of the Privy Council (x)
The enactment does not override the local law as to the formalities
regarding a transfer of ownership, but sect. 53 (4) of the Act of
recognised

1914 provides that " the
''

shall, for all

certificate of

appointment of a trustee

purposes of any law in force in any part of the

"British dominions requiring registration, enrolment, or record-

"ing of conveyances or assignments of property, be deemed to
" be a conveyance or assignment of property, and may be regis" tered,

and recorded accordingly." The trustee has,
whole of the bankrupt's
property of any kind, and may invoke, if necessary, the assistance
of the local Court exercising bankruptcy jurisdiction under
sect. 122 of the Act (.?/).
enrolled,

therefore, the right to secure control of the

(2)

An

trustee of

English bankruptcy operates as an assignment to the
immovable or movable property situate without th?

British dominions, only in so far as the law of the country where

the property

is

situate

makes provision

But the
law of such
bankrupt's property, and the
to this effect.

trustee is under the duty of obtaining, so far as the

country permits, control of the
bankrupt must render him all possible assistance in this regard.
It is clear that under the recognised principles of the interpretation of British Acts of Parliament
that

of

it is

itselC

British

the purpose of the

Act of 1914

it

cannot be assumed

to operate so as to effect

an assignment of the bankrupt's property outside the
dominions, and no judicial decision supports such an

(ic) See Callender v. Colonial Secretary of Lacjos, [1891] A. O. 460; Ex
parte Rogers (1881), 16 Oh. D. (0. A.) 665, 666, per Jessel, M. E. See also
Rule 122, p. 471, past; and compaie A'ew Zealand Loan and Mercantile Agency
Co. V. Morrison, [1898] A. O. 349, 358.

(y) Westlaie's suggestion (sect. 137) of a distinotibn of the effect accord-

ing to the

degree of self-govermment enjoyed

by the Colonies

impossible.
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interpretation of the Act.
that it

is

the intention of the

the other hand,

Act

367
equally clear

it is

so far as possible to secure that

the property of a bankrupt situate outside the British dominions
shall bo

made

available for the

can be no doubt that

diction of the Court he

payment

debtor

if the

may

is

of his debts,

and there

personally within the juris-

be ordered to execute in the proper

form any instruments which may be necessary under the law of the
country, in which his property is situate, to transfer the ownership
of the property to the trustee (z)
The trustee is clearly under
obligation to make every reasonable effort by application to the
.

Courts or otherwise to realise the debtor's property for the benefit

of the

creditors.

From

a practical point of view the question is of importance in

those instances in which a creditor of

the

bankrupt who has

obtained possession of property of the bankrupt in some country
outside of the British dominions comes within the sphere of jurisdiction of the English Courts.
little judicial

Unfortunately there

older oases (a) were decided at a time

when

laws had been

'

extremely

The

the bankruptcy law

in a state of imperfect development and

may

is

authority of recent date bearing on this topic.

little

when

The following

studied.

was

the conflict of

principles, however,

be laid down with a fair amount of certainty:

(1)

A

creditor

who

receives abroad

any part of the bankrupt's

property will not be allowed to prove under the English bankruptcy,

unless he brings

acquired (&).

into

The Act aims

the

common fund

the part so

at securing that all the property of

payment of his debts, and it
seems clear that any person who seeks to prove under the bankruptcy must be subject as regards his claim to this principle. The
Rule will, accordingly, apply whatever the nature of the property
the bankrupt shall be available in

(z) Contrast SelJcrig v. Davis (1814), 2 Rose, 291; Coche/rdl v. BicTcens, 3
Moore, P. G. 98, 133, deeided respsotively before the A;et of 18i9, and the
Indian Insolvency Act, 1848 (11 & 12 Vict. o. 21), s. 7. Express provision
is made in the case of Scotland by 3 & 4 Geo. 5, o. 20, s. 77, imprisonment
being provided in default of action by th« bankrupt. Of. the Act of 1914,
g.

22; In re Harris (1898), 74 L. T. 221.
(a)

Eunter

665; PMlips

v. Potts (1791),

v.

Eunter

4 T. E. 182; Sill

(1795), 2

H.

v.

Wwswioh

(1791), 1

Bl. 402; Westlake (5th ed.),

ss.

H.

Bl.

142, 143,

pp. 187, 188; Oonfliot (2nd ed.), pp. 333—336.
(J) Ex parte Wilson (1872), L. R. 7 Ck. 490; Banco de_ Portugal v.
Waddell (1880), 5 App. Cas. 161. See also the Scottish oases, TAndsay v.
Paterson (1840), 2 D. 1373; Stewart v. Auld (1851), 13 D. 1337; Clydesdale
]}anlc V. Anderson (1890), 27 Sc. L. R. 493.
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or the means by which the creditor obtained possession of it,
and whatever the nationality of the creditor.
(2) If the creditor has recovered property of the bankrupt
under the judgment of a Court abroad delivered with knowledgeof the English bankruptcy, the trustee cannot by an action in

England compel him
This

covered.

is

to

refund the value of the propierty thus

in strict accordance with the rule that a title

to.

property in a foreign country acquired under a judgment of the
foreign Court

is to

be regarded as valid in the English Courts (c)^

(3) If the creditor has recovered property without legal pro-

by

cess, or

legal process, but without notice of the bankruptcy

the Court, the jcase

is

more doubtful.

The

older

to-

authorities

suggest that the creditor should be held to have recovered the

property

by action

to.

the use of the trustee, and therefore to be compellable

in

England

to

it to the trustee, at any rate if the
and eo nomine subject to English

refund

creditor is a British subject

law (d)
It is submitted, however, that the true criterion should
be whether or not the law of the country in which the property
was recovered recognizes the title of the trustee under the English
bankruptcy, and that, if it does not do so (e), the creditor cannot be
.

held to be liable to refund, even if he

is

a British subject.

It is

uncertain whether the Court would restrain a creditor subject to
its jurisdiction

from proceedings abroad tending

to interfere

with

the equal distribution of the assets of the bankrupt (/)
The fact that the Act gives extra-territorial validity through-

out the British dominions to an English bankruptcy raises the
question whether any Court

in

these dominions can treat

an

See Oammell v. Sewell (1860), 5 H. & N. 728; 29 L. J. Ex. 360;
v. Imrie (1870), L. R. 4 H. L. 414; In re Queensland, ^c. Co.^
[1891] 1 Ch. 536, 545; [1892] 1 Ch. (C. A.) 219; Alcock v. Smith, [1892]
(c)

Castrique

1

Ch. (C. A.) 238; Phillimore (3rd ai.),

3.

770, pp. 617, 618.

cases directly deals with bankruptcy, but the principle

nor

is

None

of thesa

clearly applicable,

there any sufficient ground to except the case where the creditor

is a
See also Sill v. Worswiok (1791), 1 H. BI. 665, 693; Minna
Craig Steamship Co. v. Chartered, ^c. Bank, [1897] 1 Q. B. (C. A.) 460.
(<f) See Sill v. Worswick (1791), 1 H. Bl. 665; Philips v. Hunter (1795),.
is

British subject.

2

H.

Bl. 402.

This is conaistent, so far at least as foreign creditors are concerned, with
the dicta of Loughborough, L. O. J., in Sill v. Worswick (1791), 1 H. Bl. 665,
693. Banco de Portugal v. Waddell (1880), 5 App. Cas. 161, 167, per Earl
(e)

Cairns, suggests that the creditor can retain in any case, unless he seeks to
prove in the bankruptcy. Compare Lord Selborne at p. 169.
(/) Compar« In re Southeastern of Portugal Bailumy Co. (1869), 17 W. E.
982; In re North Carolina Estate Co. (1889), 5 T. L. R. 328; In re BelfaH
Shipowners' Co., [1894] 1 Ir. R. 321, which are cases of winding-up.
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English bankruptcy as invalid, on the ground, e.g., that in the
opinion of a Scottish or Victorian Court the English Court has
exceeded the jurisdiction conferred upon

The answer

by

it

the

Act of 1914.

seems clearly to be that any Court in

to this question

the British dominions must treat the English bankruptcy as valid,

and that any person who

English

asserts that the

Court

has

by adjudging bankrupt a person not
subject to the English bankruptcy law, must appeal to the proper
tribunal in England and cannot ask a Court in the British
exceeded

its jurisdiction, e.g.,

This
to review the decision of the English Court {g)
would appear to be the case even if the person aggrieved alleges
that the English Court has acted under a misapprehension of fact,
e.g., as to his domicil, or that the adjudication in bankruptcy was
obtained by fraud, and it is obvious that any other view would

dominions

.

impairment of the

result in a serious

effectiveness of the principle

of the operation throughout the British dominions of an English

bankruptcy.
Illustrations.

In the following illustrations JV is a debtor made bankrupt
under the English Bankruptcy Act, 1914:

—

1

N,

at the time of his being adjudicated bankrupt, possesses

movables, viz.,
Isle of

money and

owing

to

him

in Scotland, the

The bankruptcy is an assignment
bankruptcy of such money and debts (^).

Man, and

the trustee in

debts,

Victoria.

to

2. iV, at the time of his being adjudicated bankrupt, possesses

land in Scotland, the Isle of

Man, and

in Victoria.

The bank-

ruptcy is an assignment to the trustee of such land, and authorises
the trustee to proceed to take such steps as may be necessary under
the local law to obtain due registration and record of the transfer
of ownership of the land

from

iV to the trustee (i)

time of his being adjudicated bankrupt, possesses
The bankshares in a railway company registered in Victoria.
ruptcy is an assignment to the trustee of iV's right to the shares,
and authorises the transfer of these shares, on application by the
3. h', at the

{g) See the Bankruptcy Act, 1914, sB. 121, 122, th« terms of which seem to
exclude any discretion on the part of the Courts in regfard to the validity of
BngUsh adjudications, and it has been so held in Scotland. WilHe v. Cathoart
(1870), 9

M.

168.

Qi) Sfee p. 366, ante.
(i)

See p. 366, ante.

24
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trust'ee,

from the name of

N to that of the trustee in the company's

register.
4. J\^ at the time of his

land and goods in Italy.

heing adjudicated bankrupt, possesses
is an assignment of the

The bankruptcy

land and goods to the trustee, in so far as the law of Italy permits
it to operate as such an assignment, but not otherwise (fc)

commencement of the bankruptcy, but a month
money in
Scotland and Victoria. The bankruptcy is an assignment to the
trustee in bankruptcy of such goods and money to the same extent
5. JV, after ll:j

before he

is

which

it

to

adjudicated bankrupt, possesses goods and

would have been an assignment
situate in England (I)

if the

goods and

money had been
After

6.

New

N

X.

to

sum

N

is

adjudicated bankrupt,

X

recovers

from him

in

York, whether with or without legal process, 1001. due from

X

then attempts to prove under ^'s bankruptcy for a

of 5001. also due

by

N to X.

He

will not be allowed to prove

unless he pays over to A, the trustee, the 1001. recovered (m).
7.

in

a

After

N

is

New York

X obtains by proceedings

adjudicated bankrupt,

Court, which has due notice of the English

bankruptcy, 1,000L due by JV to X.

X

comes

A

sued by A, the trustee, for the 1,000L

is

(semhle)

it

makes no

difference whether

to

England, and

cannot recover, and

X is a British subject or

not (n)
8.

New

After

N

is

adjudicated bankrupt,

X

recovers

York, whether with or without legal

from him

in

process (the Court

having no knowledge of the English bankruptcy), payment of a
debt of 1,000L
comes to England, and
claims, as trustee,
repayment of the 1,000Z. Whether A can recover depends on the

X

effect

given by

A

New York

law to an English bankruptcy

(o)

(k) See p. 366, ante.

As to the efEeot of an English bankruptcy on antecedent tranaactums,
Bankruptcy Act, 1914, s3. 37, 40 47.
(m) See p. 367, ante.
Compare Ex parte Smith (1862), 31 I>. J. B. 60, in
(«) See p. 368, ante.
which case creditors of a bankrupt English partnership were allowed to
retain a dividend in the bankruptcy, though later they obtained a larger
dividend from a bankrupt foreign partnership for the samo debt, but were
(I)

—

see

not allowed further dividends in the English bankruptcy.
(o) Compare Mx parte Smith (1862), 31 L. J. B. 60, where stress was laid
on the absence of any proof that by the foreign law the creditors were not
entitled to dividends in both bankruptcies.
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Discharge.

—

Rule82(/>). A discharge under an English bankruptcy from any debt or liability, is in any country,

forming part of the British dominions, a discharge from
such debt or liability, wherever or under whatever law
the same has been contracted or has arisen.

Winding-Up.

II.

Rule

— The

winding-up of a company under the
Companies (Consolidation) Act, 1908 (g-), impresses the
whole of the property of the company in the United
Kingdom with a trust for application in the course of
the winding-up, for the benefit of the persons interested
in the winding-up.
83.

Comment.
The

principles applicable to the winding-up of a

in essential respects

from those

company

differ

affecting bankruptcy (s). It is

now

definitely established (i) that the Conypanies Acts do not, except

when express provision is made to the contrary, affect the rights
and liabilities which a company may possess outside the United
Kingdom, and that- in particular property outside the United
Kingdom does not become vested in the liquidator by virtue of a
Qp) See Ellis v. M'Henry (1871), L. B. 6 C. P. 228; Edwards v. Ronald
For the oommeait on, and illustrations of, this rule
(1830), 1 Knapp, 359.
128, yost, where the whole of the rules as to the
see chap, xviii., Rules 126

—

extra-territorial

of

efiEecst

explained.
(j) Part IV.,
BS.

ss.

122

—

bankruptcy as a discharge are laid

^242;

down and

as to the powers of Uquidatons, see especaally

149—159.
(>) This Eule,

with the

gestions of Wesblake

Comment

thereon,

may

be compared with the sug-

189.
See also In re
Seinde Railway Co. (1874), L. R. 9
Ch. 557; Minna Craig Steamship Co. v. Chartered, ^c. Bank, [1897] 1 Q. B.
55, (C. A.) 460; New Zealand Loan and Meroantile Co. v. Morrison, [1898]
A. O. 349; and In re Nelson, [1918] 1 K. B. (O. A.) 456 (a case of bankruptcy).

Oriental Inland

(s)
(Jb)

(5th ed.),

Steam

Co.,

Ex

ss.

138,

141,

142, p.

'parta

Rules 81, 82, pp. 364, 371, ante.
New Zealand Loan and Mercantile Agenoy Co.

v.

Morrison,

[1898]

A. C. 349. See also Gihbs v. Sooiete Industrielle (1890), 25 Q. B. D. (0. A.)
^99, and Queensland Meroantile and Agency Co., Ltd. v. Australasian InveHment Co., Ltd. (1888), 15 E. 935, 939.
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winding-up order.

On the

other hand, the liquidator

is

empowered

and things in action to
which the company is entitled in the United Kingdom (m), and
any order made hy the Court in England in the course of windingup a company shall be enforced in Scotland and Ireland in the
Courts that would respectively have jurisdiction in respect of that
to take into his custody all the property

company if registered in Scotland or Ireland (x)
Where any company registered in England is being wound up
by or subject to the supervision of the Court, any attachment,
sequestration, distress, or execution, put in force against the estate
or effects of the

company

ing-up shall be void

after the

commencement -of

to all intents {y)

.

A

the wind-

difficult question,

how-

with regard to the case where a company, though
registered in England, carries on business abroad, and after the
commencement of the winding-up a creditor obtains judgment
arises

ever,

against the

company and

levies execution on its effects, while at

the same time he claims repayment from the liquidator of sums

due

to

him from

the

company

pressly provided in the
s.

in England.

It

however, ex-

Companies (Consolidation) Act, 1908,

207, that in the winding-up of an insolvent

tered in England, the

is,

same

company

regis-

rules shall be observed with regard to

the respective rights of secured and unsecured creditors, and to
debts provable, as are in force for the time being under the law
of bankruptcy in
rupt.

England with

respect to the estate of a bank-

It seems, therefore, to follow that a creditor

who

desires to

winding-up must give up for the benefit of other
creditors any advantage which he may have obtained for himself
by proceeding against the company after the commencement of
the winding-up in any British possession, or other foreign

benefit under the

countrj'^ {z)

(«<)
(a:)

The Companies (Consolidation) Act, 1908,
IbU. o. 180.

ss.

150, 186.

As to the
(y) Ibid., a. 218; as to ajir©gist«red companies, see o. 273.
power of the English Courts to enforce by restraining proceedings in other
parts of the United Kingdom, see In re International Pulp and Paper Compantf
(1876), 3 Oh. D. 594, decided under the Companies Act, 1862, ss. 87 and 122.
The power may also be exercised to restrain proceedings in any foreign
country, provided of course the creditor to be restrained falls within the
jurisdiction of the Court.
This jurisdiction may be exercised even if the
creditor has not made any claim in the liquidation.
In re Central Sugar
Factories of Brazil, [1894] 1 Ch. 369.
(z)

See p. 358, note

(Jt),

ante.

Compare In re Oriental Inland Steam Co. (1874), L. R. 9 Ch.

557,

which, however, seems to have been decided under the influence of the view
that the principle of Ellis v. M'Henry (1871), L. K. 6 C. P. 228, was appli-
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The case of the winding-up of a company not registered in
England stands on a different footing. As we have seen (a), the
winding-up can deal only with the corporate character of the
company in England, and it does not appear that in such a case
in the distribution of the effects any regard can be had to matters
affecting the company outside the United Kingdom.
Illustrations.
1.

X

d:

Co., a

company

registered in England, carries on its

business largely in British India.

winding-up of the company

An

order

made

is

for the

A, a customer of the company, has
the date of the commencem-ent
of the winding-up for 27,000Z. in England, and 5,000L in India
for goods supplied. After that date he brings an action against
.

accounts outstanding against

company

the

it at

in India, and recovers

by execution

property of the company there, 2,000Z.
this

sum and prove

A

for his claim in the

levied on the

cannot (semble) retain

winding-up in Eng-

land (6).

X d Co.

company incorporated under the English Comits head office in England
X d Co. incurs
in Victoria a debt of 3,000L to A. After the debt is incurred an
order is made on the application oi X d Co. by the High Court for
winding up the company. A scheme of arrangement is made in
'2.

is

a.

panies Acts, and has

.

cable to a winding-up under the Oo-mpanies Acts, and placed the property of

the

company in a

British possession under the

management

of the liquidators.

See also Stiebel, Company Law, pp. 1026, 1027.
(a) See Eule 74, pp. 331, 333, ante.
(i) See In re Oriental Inland Steam Co. (1874), I.. K. 9 Ch. 557; In re
Sorth Carolina Estate Co. (1889), 5 T. L. R. 328; In re Belfast Shipowners'
Co., [1894] 1 Ir. E. 321; In re International Pulp and Paper Co. (1876),
3 Ch. D. 694; In re Central Sugar Factories of Brazil, Flaok's ease, [1894]
1 Ch. 369, which are cases of restraining creditors of eompani-es in liquidation

from proceedings abroad against property of the companies. Contrast Minna
Craig Steamship Co. v. Chartered, S;c. Bank, [1897] 1 Q. B. (O. A.) 460, in
which it was held that creditors of an English company in liquidation who
recovered damages from the company in an Admiralty action in rem in a
Grerman Court could not be adjudged to hold the amount recovered as trustees.
The decision was founded on the fact that tho German judgment was in an
action in rem based on the arrest of a ship of the company, and gave an
A creditor is, of course, entitled to the benefit of any real
absolute title.
charge which he has by local law. See In re West Cumberland Iron and Steel
Co., [1893] 1 Ch. 713.

The effect of a mer« appointment of receivers is quite different from that of
a winding-up, and does not justify restraining creditors from proceeding
abroad. In re Maudslay, Field and Sons, [1900] 1 Oh. 602.
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accordance with, the Companies Acts, and under these Acts is

A, after the arrangement is arrived
io. a. Victorian Court for the
amount due to him. The arrangement under the Companies Acts
does not in Victoria discharge
& Co. from liability for the
binding upon

all creditors.

Xd Go.

brings an action against

at,

X

debt(c).

ENGLISH GRANT OF ADMINISTRATION (d).

(O)

Rule 84 (e).

—An English grant has no direct operation

out of England.

This Rule must be read subject to Rules 88 to 90 (/).
Comment.

An EngUsh

grant of probate or of letters of administration

does not, of course, confer upon the personal representative even
of a

man who

has died domiciled in England power to sue in a

foreign Court, except in so far as the law administered by that

Court concedes him the right {g)

—

Rule 85 (h). An English grant extends to all the
movables of the deceased, wherever situate, at the time
of his death, at least in such a sense that a person
(c)

New

Zealmid Loan and Mercantile Agency Co.

849.
(d")

Williams, Executors (11th ed.), pp. 267

(5th ed.), pp. 130

—131.

For

jurisdiction to

v.

—

^269,

make a

who

Morrison, [1898] A. C.

and

especially, Westlake

grant, see Rules 75 and

pp. 335, 339, ante.
See Williams, Executors, pp. 267—269; Atkinav. Smith (1740), 2 Atk. 63.
(/) See especially, as to extension of English grant to Ireland and to Scotland
respectively. Rules 88, 89, pp. 381, 382, post, and as to extension to colonies,
76,

(e)

compare Rule
(fir)

(h)

90, p. 384, post.

Williams, Executors, p. 274.

Whyte v. Rose
Hagg. Ecc.

(1828), 1

(1842), 3 Q. B. 493, 507; Scarth v. Sishop of London
English grant of probate or administration

625.

"An

" properly obtained here is by the English Courts regarded as extending to
" all the personal property of the deceased, whereveir situate at the time of his
" death, at least in such a sense that a representative duly constituted in
"England may sue in England iu relation to foreign assets." Foote, p. 272.
This sentence accurately sums up the position of an English administrator,

except that the word " movables " ought apparently to be substituted for
" personal property," as an English administrator could not bring an action in

England iu
p. 223, ante.

New York. See Rule 53,
re Scott, Scott v. Scott, [1916] 2 Ch. (C. A.) 268.

relation, e.g., to leaseholds situate in

Compare In
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hereinafter called

is

sue in an English Court in relation to movables

(1 )

of

the deceased situate in any foreign

(?)

country
(2) receive (A)

recover

or

in

foreign

a

country

movables of the deceased situate in such
country

(?).

Comment.

Though

the jurisdictioa of the Court to

make a grant

arises

from there being property of the deceased (however small in
amount) situate in England (l), an ordinary grant (m) constitutes
the administrator the representative of the deceased, not only in

England gave

respect of the property the presence of which in

the Court jurisdiction, but also in respect of the whole of the
deceased's movable property

determining what

is

.

No

doubt there

is

some

difficulty in

the precise effect of an English grant on

property situate abroad, and the question what
further considered in the

comment on Rule 87

however, appears to be certain.

An

is

(w).

its

effect is

Thus much,

English administrator can

sue in an English Court in respect of movables of the deceased
situate abroad, e.g., in Victoria or in France; nor

would

it

here

be any answer to an action by the administrator in respect of such

movables that the deceased did not die domiciled in England.

The

administrator, further, has, as far as English Courts are con-

cerned, the right to receive or recover in a foreign country movables

(«')

And

(/c)

See

of course

AtMm

v.

if situate in England.
Smith (1740), 2 Atk. 63.

(0 See Rule 76, p. 339, ante.
(m) I.e., a, grant which is not in any way

limited.

See p. 340, note (»), ante.

" All personal [i.e., movable] property follows the person, and the rights of
" a person constituted in England representative of a party deceased, domiciled
" in England, are not limited to the personal property in England, but extend
" to such property wherever locally situate. So, where general probate has been
" granted in England of the will of a domiciled Scotchman, the ordinary judg" ment may be obtained here for administration of the personal estate, without

" limiting

Walker & Williams (5th ed.), p. 122, citing
CartwHght (1879), 11 Ch. D. (C. A.) 522; Ewing v.
Orr-Ewing (1883), 9 App. Cas. 34. But a limited grant may be made in a fit
In re Estate of Von Brentano, [1911] P. 172; Patteson v. Munteicase.
it

to the Bnglish assets."

Stirling-Maxwell

v.

(1861), 30 L. J. P.

& M.

272.

(n) See p. 379, po^t-
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But

of the deceased.

of course depends on the law, not. of

it

England, but of the foreign country, whether he has there, in
accordance with

its

law, the right to receive such movables.
Illustrations.

In the following illustrations
an English grant:

A

is

T

the administrator of

under

—

.X, a

1.

made

Frenchman

resident in France, has before T's death

a contract with T, which

and has broken

it.

A

was

to be

performed in England,

can bring an action against

X in

England

for the breach of contract.

X, a Frenchman resident

2.

goods of T.

X comes to

in France, converts in

England.

A

can sue

X in

France

England for

the conversion (o)

X, an American living

3.

in

New

A

York, owes lOOZ. to T.

A

has a right (p) to receive payment of the debt from X, and
has
also a right to recover payment of the 100?. from
by any

X

New York

which are allowed by the
law of New York,e.5f., by obtaining in New York a grant of
administration, and bringing an action there against X.
proceedings in the Courts of

Rule

86(5').

— When

a

person

dies

domiciled

in

England, the Courts of any foreign country ought, by
of a grant (r), or otherwise, to enable the English

means

administrator to act as personal representative of the
deceased in such foreign country, in regard to any
movable there situate.

Comment.

An

English Court has no power to dictate to the tribunals of

foreign countries what

is the course which they ought to pursue.
According, however, to the doctrines of English law, the beneficial
succession to a deceased person's movables is governed by the law
of his domicil (lex domicilii) (s), and the Courts of his domicil

have primary

(t),

though not exclusive, jurisdiction

to

determine

Whyte V. Sose (1842), 3 Q. B. 493, 506.
(p) I.e., according to English law.
(o)

Smith (1740), 2 Atk. 63; Sum v. Cole (1762), Ambl. 415.
For meaning of "grant," see Rule 75, p. 335, ante.

(?) At/eins V.
(r)
(s)

See chap, xxxi., Rules 193

—

197, post.
restrain persons subject to its jurisdiction from
taking
proceedings abroad against the estate of a person domiciled in
England

(0 The Court can

if
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It follows, therefore, that the

representative under an English grant of a deceased person

who

has died domiciled in England ought, in the opinion of English
judges, to be placed

by the Courts

of

anj foreign country, where

the deceased has left movable property, in a position there to

represent

the

deceased.

administrator of a person

be

made

The claim, however, of the English
who has died domiciled in England, to
by

representative of the deceased in a foreign country, is

no means an absolute one. " The grant of probate," it has been
aid down, " does not, of its own force, carry the power of dealing
'with goods beyond the jurisdiction of the Court which grants
'

though that

'it

may be

the Court of the testator's domicil.

gives to the executor a generally recognised claim to be

'appointed by the foreign country or jurisdiction.
'

privilege

'

sentatives,

'

it,

At most

is

not necessarily extended to
for instance,

as,

when

all legal

a creditor

Even that

personal repregets

letters

of

administration in the Court of the domicil " (x).

Rule 87

{y).

—The following property

(2)

of a deceased

person passes (a) to the administrator under an English

grant
(

:

I

Any

)

property of the deceased which at the time

See Graham v. ilaxwell
administration action has been begun in England.
(1849), 1 Mac. & G. 71; Carron Iron Co. v. Maolaren (1855), 5 H. L. C. 416,

Hope v. Carnegie (1866), L. R.
Ch. 320; Baillie v. Baillie (1867), 5 Eq. 175; In re Lou\ [1894] 1 Oh.
(C. A.) 147.
(«) See chap, xvi., Rule 102, post; Enohin v. WijUe (1862), 10 H. L. C. 1;

441, 442; In re Boyse (1860), 15 Oi. D. 591;
1

V. Orr-Ewing (1883), 9 App. Gas. 34; (1885) 10 App. Gas. 453.
Blackwood v. The Queen (1882), 8 App. Gas. 82, 92, 93, judgment of
Privy Council. See In re Kloebe (1884), 28 Ch. D. 175, 179, judgment of

Bunnff
(x)

Pearaon, J.

At the present

day, at any rate, our Courts would not expect that

any

foreign, e.g., a colonial. Court should grant administration to the English

administrator of a deceased person who did not die domiciled in England. See
Burn V. Cole (1762), Ambl. 415, 416, language of Lord Mansfield, G. J.
(y) See Williams, Executors (11th ed.), pp. 267—269; Ibid., 1271—1283;

95—103, pp. 130—137; Poote (4th ed.), pp. 271—280.
Rule 75, p. 335, ante.
(a) Since the word " administrator " as here used includes an executor (see
Rule 75, p. 335, ante), the term "passes" is not strictly correct; for the
property of the deceased does not pass to the executor under the grant, but
rather vests in him on the death of the testator (see p. 337, ante). Still, the
language employed in the Rule is convenient and usual (compare Westlake,
p. 130), and expresses what is meant, viz., that certain property belongs to, and
Westlake (5th
(z)

For

ed.), ss.

definition of " property," see

must be accounted for

by, the administrator or executor

grant.
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of

his

death

(J)

is

locally

situate (c)

in

England (rf).

Any movables

(2)

of the deceased, or the proceeds

any property of the deceased, which,
though not situate in England at the time
of the death of the deceased, are received,
recovered, or otherwise reduced into possession by the English administrator as such
of

administrator

Any

(3)

{^e).

movables of the deceased which after his

death are brought into England before any
person has, in a foreign country where they
are

obtained a good

situate,

title

thereto

under the law of such foreign country
situs) and reduced them into possession

[lex

(/).

Comment.
All the property of the

decesised,

whether

it

consist of

immov-

ables (g) or of movables {i.e., of land, goods, or choses in action),
which at the time of his death {h) is locally situate (i) in England,

passes to the English administrator, and this even though the

property
(S) See

is

not reduced into possession (k)

Walker & WiUiams,

(c)

As

(d")

See Attorney-General

p. 169.

to local situation of property, see pp. 3i2
v.

Foreign lands or

.

Dimond

— 347,

(1831), 1 Or.

&

ante.

J. 356, 370,

judgment of

Iiyndhurst, O. B.
(e) See Dowdale's Case (1605), 6 Rep. 46 b, nom. Richardson v. Dowdale,
Oro. Jac. 55; Westlake, p. 136; Foote, p. 280.
See as to right of English
administrator to receive or recover debts or other movables. Rule 83, p. 374,

ante; In re Scott, [1916] 2 Ch. (0. A.) 268,.
(/) See chap, xxiv.. Rule 152, 'post, and oases there cited, especially Caetrique
v. Imrie (1870), L. R. 4 H. L. 414, 429; In re Queensland, ^c. Co., [1891]
1 Ch. 536, 545, judgment of North, J. Compare Westlake, p. 131; Story, s. 516;
and Whyte v. Rose (1842), 3 Q. B. 493, 506, dicta of Rolfe, B., and Parke, B.

For rights further of an English administrator,

as against personal property

in England in the hands of a foreign personal representative, see chap, xviii.,

Rule 132, and comment, post; and as to the title of a foreign personal repreRule 131, p. 489, post.
{g) See for a very limited and unimportant exception as to land which comes

sentative to movables of the deceased, ibid.,

within the Land Transfer Act, 1897 (60 & 61 Vict. c. 65),s. 1 (4).
(/t) See Rule 76, p. 339, ante.
(i) As to the local situation of property for the purpose of administration,
see pp. 342

—347, ante.

This seems to follow from the Land Transfer Act, 1897, s. 1, taken
together with the rules as to the incidence of probate duty, and the rules as to
(ft)
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immovables, on the other hand, do not pass under the English
grant.

An EngKsh administrator is apparently in some respects regarded by our Courts as the representative of the deceased (at any
rate if he dies domiciled in England) as regards the whole of his
movables. But it is certainly not the case that the whole of such
movables,

wherever situate, pass immediately to the English

administrator under the grant.

In regard to the

difficult question, what are the movables which
do pass under an ordinary English grant, the following points
may, it is submitted, though with some hesitation, be considered

as pretty well established:

(1)

death

Any
(l)

movable of the deceased, which at the time of his
in England, passes to the English

is locally situate

administrator.

When any

movable (to) of the deceased is in fact received
or recovered by the English administrator as such, it of course
passes to him and forms part of the fund to be administered in
England; and this is so whether the property is received, or recovered by action in England, or received, or recovered by action
in a foreign country (n), provided always in the latter case that
the property, e.g., goods or debts, come into the hands of the
administrator in his character of English administrator.
This
limitation should be noted, for movables, e.g., goods or money,
of which an English administrator gets possession in a foreign
country, but not in his character of English administrator, do
not pass to him under the grant. Thus, if the deceased dies domiciled in England and his English administrator obtains a grant in
Victoria and there recovers debts due to the deceased, the amount
(2)

recovered comes into his hands as Victorian administrator;

he

must administer it according to the law of Victoria (o), and the
only portion which passes to him under the English grant is that
the jurisdiction of the Ecolesiaatical Courts, on which the incidence to probate
duty orig-inally depended. (See pp. 346, 347, ante.) See Attorney-General v.
Dimond. (1831), 1 Or. & J. 356, 370, judgment of Lyndhurst, O. B.
(0 See Rule 87 (1).
Im) See Rule 87 (2).
(«) Dowdale's Case (1605), 6 Rep. 46 b, nam. Eiohardson v. Dovjdale, Oro.
Jac. 55; Atkins v. Smith (1740), 2 Atk. 63. Compare, as to the general effect
of an English grant, Stirling-Maxwell v. Cartwright (1879), 11 Ch. D. (C. A.)
522; Hieing v. Orr-Mwing (1883), 9 App. Cas. 34; and consider especially,
Westlake, s. 103, pp. 135, 136, compared with Story, s. 514 a.
(o) See chap, xxx.. Rule 191, 'post.
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part

(if

any) which under Victorian law comes to or remains in his

hands for administration in England,

which he holds in

i.e.,

his

character of English administrator.
(3)

Any

goods of the deceased, e.g., furniture or a watch,

which are brought into England after his death, before any person
has, under the law of a foreign country where they are situate,
obtained a good title to them, pass to. the English administrator;
and goods which belong to the deceased, but which after his death
have in a foreign country, in accordance with the laws thereof,
passed to and come into the possession of another person, e.g.,
a purchaser, certainly do not on coming to England become the
property of the English administrator: The question requiring
consideration is whether goods of the deceased to which another
person has in a foreign country obtained a

title,

pass,

e.g., as foreign

them into possession,

personal representative, without having taken

on arriving in England, to the English aHministrator (p) ?
which a foreign personal representative can be

(4) In cases in

made accountable

in

England for property of deceased

in

his

hands in England {q), such property is recoverable in England
by, and constitutes assets in the hands of, the English administrator {r).

Illustrations.

In the following illustrations
English administrator:

N

is

the deceased,

A

is

the

and leasehold property, and goods and
They pass to A.
debts due to him from debtors resident in England.

A^ leaves freehold

1.

payable to bearer, in England.

bills

N

2.

They
3.

—

leaves

pass to

N

At A'h

A.

dies in a lodging at

New York and

leaves goods there.

request the landlord of the house where

N dies hands over
A

the goods to A. as N's English administrator, and also pays
as
such administrator lOQl. due from the landlord to N. No repre-

N has been constituted under the law of New York.
England with the goods and money. The goods and
the money pass to A.

sentative of

A

comes

to

(p) Compare Westlake, s. 95, p. 131, and
comment on Rule 131, p. 489, post.
(?) See chap, xviii.,
(»)

101;

See Westlake,

Logan

v.

v.

on this point chap,

xviii.,

Rule 132, post.

ss. 99,

100, pp. 134, 135; Zoiee v. Fairlie (1817), 2

Fairlie (1825), 2 S.

Sim. 263; Tyler
Hare, 482.

see further

Bell (1837), 2
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by action in England

4. ^1 recovers

New

debtor living in

N

5.

dies leaving goods in

tration to

New

B

at

N

B

York.

New York

dies in

New York

N from X,

takes out adminis-

them

purchaser

to a

pass to A.

leaving there a watch and jewels.

takes out letters of administration in

a

A.

administrator, takes

sells

They do not

brings them to England.

6.

100^. due to

lOOZ. passes to

N in New York, and, as New York

possession of the goods.

who

The

York.

381

Nuw York

to

N

After

.

has taken out letters of administration to N, but before

B

B
B

has

taken possession of the watch and jewels, X, the son of N, takes

them

possession of them, and brings

pass to

7

.

England.

to

Semble, they

A{s)?

N, domiciled in England, dies intestate in

he leaves goods.

B

New

York, where

N from a

obtains letters of administration to

Court of competent jurisdiction in New York. B, acting under
at New
the direction of such Court, hands over the goods of

N

York

judgment of such
brings the goods to England.

to C, as the person entitled to

Court as N's next of kin.

Whether the goods pass

to

C

%d>{t).

to

Ireland and Scotland.

—An English grant

of the said grant to,

in the

^?

Extension of English Grant

Rule

them

(m) will,

and deposition

of a

on production

copy thereof

"If pro(s) See Westlake, s. 95, p. 131, and Foote (4th ed.), pp. 279, 280.
" perty came to England after the death, would the foreign administration give
"a light to it?" Whyte v. Rose (1842), 3 Q. B. 493, 506, per Eolfe, B.
" Suppose, after a man's death. Ma watch be brought to England by a third
"party, could such party, in answer to an action of trover by an English
" administrator, plead that the watch was in Ireland at the time of the death? "
Ibid.,

per Parke, B.

'

may, however, be doubtful whether the goods have not become the goods of
before their arrival in England, and therefore whether they ought to pass

It

B

to A.

when any probate or
(<) "From and after the [Ist day of January, 1858],
" letters of administration to be granted by the Court of Probate in England shall
" be produced to, and a copy thereof deposited with, the Registrars of the Court
" of Probate in Ireland, such probate or letters of administration shall be sealed
" with the seal of the said last-mentioned Oourt, and, being duly eitamped, shall
" be of the like force ajid efEect, and have the same operation in Ireland, as if

had been originally granted by the Oourt of Probate in Ireland." Probates
and Letters of Administration Act (Ireland), 1857 (20 & 21 Vict. o. 79), s. 94.
Vict. u. 57), and
See, further, the Judicature Act (Ireland), 1877 (40 & 41
Compare
i;. 67), s. 41.
11
Geo.
&
1920
5,
(10
Ireland
Act,
of
Government
the
the Finance Act, 1894 (57 & 58 Vict. c. 30), sa. 1, 6, 22.
Rule 75, p. 335, mite.
(i<) For meaning of "English grant," see
"

it
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with, the proper officer of the

High Court

of Justice in

Northern or Southern Ireland, be sealed with the seal of
the said Court, and be of the like force and effect, and
have the same operation in Northern or Southern Ireland,
as a grant of probate or letters of administration

by the
The

said Court

made

(x).

latter grant

is

hereinafter referred to as an Irish

grant.

Comment.

An

English grant

Ireland

under

deceased

(.«/).

Rule 89 (s).

this

may

be extended to Northern or Southern

Rule,

whatever

— An English

grant

be

the

made

domicil

of

the

to the adminis-

trator of any person duly stated to have died domiciled (a)
in England will, on production of the said grant to, and
deposition of a copy thereof with, the clerk of the Sheriff
Court of the County of Edinburgh, be duly indorsed
with the proper certificate by the said clerk, and thereupon have the same operation in Scotland as if a confirmation had been granted by the said Court.
(a:) But note that the Land Transfer Act, 1897, does not extend to Ireland
or to Scotland, or indeed to any other foreign country, i.e., to any country
except England. Compare s. 2-6 and the Land Transfer Act, 1875, o. 2.
(y) Contrast Rule 88 as to the extension of an English grant to Scotland.
(z) " Prom and after the date aforesaid [12th Nov. 1858], when any probate

" or letters of adminiatration to be granted by the Court of Probate in England

" to the executor or administrator of a person who shall be therein, or, by any
note or memorandum written thereon signed by the proper officer, stated to
" have died domiciled in England, or by the Court of Probate in Ireland to the
" executor or administrator of a person who shall in like manner be stated to
^'

" have died domiciled in Ireland, shall be produced in the Commissary Court
" of the County of Edinburgh, and a copy thereof deposited with the Commis" sary Clerk of the said Court, the Commissary Clerk shall indorse or write oh
^'

the back or face of such grant a certificate in the form, as near as

may be, of

"the Schedule (P) hereunto annexed; and such probate or letters of adminis" tration, being duly stamped, shall be of the like foroe and effect, and have the
*'
same operation in Scotlandj as if a confirmation had been granted by the said
" Court." Confirmation and Probate Act, 1858 (21 & 22 Vict. c. 56), s. 14.
See, further, the Judicature Act, 1873 (36 & 37 Vict. o. 66), and the Sheriff
Court (Scotland) Act, 1876 (39 & 40 Vict. c. 70), as. 33, 41, and compare the
Pinance Act, 1894 (57 & 58 Vict. c. 30), ss. 1, 6, 22.
(a) Contrast Rule 88, p. 381, ante, as to extension of English grant to Ireland.
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Comment.
In accordance with this Rule, an English grant may, when the
deceased dies domiciled in England, by formal proceed':ig8, be
extended to Scotland, so as to have there the operation of a
" confirmation," which is the equivalent, under Scottish law, to a

grant of probate or letters of administration.
The general effect of the Confirmation and Probate Act, 1858,
on the fourteenth section of which (&) our Rule is grounded, has

been thus stated:
"

The statute of 1858 was passed for the double object of
"simplifying the procedure necessary, in Scotland for confirma" tion, and in all parts of the United Kingdom for what it may be
" convenient to call ancillary administrations; and of enabling, in
" the latter class of cases, a single stamp, denoting the duty pay" able on the' aggregate value of the whole personal estate within
" the United Kingdom, to be placed upon the principal grant,
" whether of probate or administration in England or Ireland, or

" of confirmation in Scotland; the latter object being purely
"

For the purposes

of that Act,

and for those purposes only

fiscal.

(as is

" expressly provided by section 17), a statement of the domicil
" of the deceased person in Scotland, or in England or Ireland, on
" the face of any interlocutor of the Commissary Judge granting

"confirmation, or of any probate or letters of administration
" granted in England or Ireland, is made conclusive evidence, that
"is, it is to determine conclusively

which

shall be

deemed the

" principal grant, on which the duty on the whole personal assets

"within the United Kingdom is to be paid, and which is to be
"followed, in the rest of the United Kingdom, by the procedure
" substituted

by the Act for that previously in use. The substi" tuted procedure is the sealing or indorsement of the instrument
" bearing the stamp on which the duty has been paid, by the
" propel' Court, in each of the other parts of the United Kingdom.
" It is clear, that if, in any case, the domicil should happen to be

" erroneously stated on the face of the instrument so sealed or in" dorsed, all parties interested may assert their rights, and pursue
" their remedies, in any forum which would have been competent
" if that

" or take

Act had never been made; nor is there anything to alter
away any such rights or remedies when the domicil is

" correctly stated " (c).
(6)
(c)

As modified by subsequent enactments.
v. Orr-Ewing (1885), 10 App. Gas.

Bvnng

Selbome.
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Rule 90 (J).— Whenever the Colonial Probates Act,
189-2, is by Order in Council applied to any British
possession,

forming part of

made

is

any part of the British dominions not
the United Kingdom, adequate provision

to

i.e.,

for the recognition in

an

that possession of

English grant.

Comment.
" Her Majesty the Queen may, on being satisfied that the
" legislature of any British possession [i.e., any part of the British
" dominions (e) exclusive of the United Kingdom
has made
(/)]

" adequate provision for the recognition in that possession of
" probates and letters of administration [which terms include con" firmation in Scotland] granted by the Courts of the United
"

Kingdom,

direct

by Order in Council that

"and

Act [i.e., the
any exceptions

this

" Colonial Probates Act, 1892] shall, subject to

modifications specified in the Order, apply to that possss-

"fion, and thereupon, while the Order
" apply accordingly "

is

in force, this

Act

shall

{g).

The

effect of

this

enactment

is that,

whenever the Colonial

Probatas Act, 1892, which provides means for the recognition in
the United

(<f)
s.

55 Vict.

Kingdom
u.

6, s.

1,

of probates and Istters of administration

and Interpretation Act, 1889 (52 & 53

Vict.

c.

63),

18, sub-s. 2.

For meaning of " British dominions," see definitions, p. 68, ante.
" The expression ' British possession ' shall mean any part of Her
•'
Majesty's dominions, exclusive of the United Kingdom, and where parts of
" such dominions are under both a central and a local legislature, all parts under
"the central legislature shall, for the purposes of this definition, be deemed
"to be one British possession." Interpretation Act, 1889 (52 & 53 Vict. o. 63),
(e)
(/)

s.

18, sub-s. 2.

A

central legislature in this definition

means a

legislature having

power to

deal with the subject-matter concerned; hence, as the Dominion Parliament in

Canada and the Commonwealth Parliament in Australia have not authority in
matters of probate, the Canadian Provinces and the Australian States are
British possessions for the purpose of the Colonial Probates Act, 1892 (see
Indian probates are included, of course, within the operation of the
s. 4).
Act in virtue of this definition, though British India is not a colony in the
usual sense of the term (52 & 53 Viot. c. 63, s. 18), and probates granted by
British Courts in foreign countries (e.g., in protectorates) are included by
virtue of s. 3 of the Act.
(In In re Tootal's Trusts (1883), 23 Ch. D. 532,
the necessity of taking out probate in England in the case of a will proved in
a consular Court was held not to exist, but this case must be regarded as

wrongly decided on

this point.)

(y) Colonial Probates Act, 18fl2 (55 Vict.
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has been applied to a British

must also have been taken by the legislature of

such British possession for the recognition there of probates and
letters of

administration granted by the Courts of the United

Kingdom.
(A) See as to exteuaioii of a colonial or Indiaji grant to England, chap, xviii.,

Rule 135, p. 497, post.

25

J>.
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(

Part

1

)

II. (a).

JURISDICTION OF FOREIGN COURTS.
CHAPTEE

XII.

GENEKAL EULES AS TO JURISDICTION.
Rule

91.

—In

Digest

this

(1) " Proper

Court" means a Court which is authorised by the sovereign, under whose authoritysuch Court acts, to adjudicate upon a given

matter.
"
Court
of
(2)

competent jurisdiction" means a
Court acting under the authority of a
sovereign of a country who, as the sovereign
of such country, has, according to the principles maintained by English Courts, the
right to adjudicate upon a given matter.

When

in this Digest
stated that the Courts of a foreign

(i) it is

country "have jurisdiction," it is
meant that they are Courts of competent jurisdiction
(ii)

it is

stated that the Courts of a foreign

country " have no jurisdiction," it is
meant that they are not Courts of

competent jurisdiction.
(3) " Foreign

judgment" means a judgment,
or order of the nature of a judgment

(5)

decree,

—

aim of the-Eules in Part II., pp. 212 214 ante.
For the meaning of the word " foreign," see pp. 67, 71, ante.

(a) See as to the

(6)
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(by whatever name it be called), which is
pronounced or given by a foreign Court (c).
Comment.
(1)

"Fropcr Court" and

(2)

"Court

of competent jurisdic-

tion" (d).
(1)

The term "proper Court" has

reference

to

the

intra-

competence of a Court, and means a Court authorizedl
by the law of the country to which the Court belongs, or, in
territorial

by the

under whose authority the Court acts,
Thus, the Pennsylvanian
Court of Common Pleas (e) is a "proper Court" for the purpose
of divorcing persons resident, though not domiciled, in Pennsylvania, since the Court has under the law of Pennsylvania
jurisdiction to divorce such persons. A proper Court is often
desig-nated, by English writers, a "Court of competent jurisdic" tion," but this is not the sense in which the expression " Court
" of competent jurisdiction " is used in this Digest.
(2) The term "Court of competent jurisdiction" refers, not

strictness,

sovereign,

to adjudicate about a given matter.

to the intra-territorial,

but to the extra-territorial

(/)

competence

of a Court, or rather to the extent to which the competence of a

Court

is

admitted in any country other than the country to which

the Court belongs.

When

thus used, as

it

constantly

is

by Eng-

term means a Court acting under the authority of
sovereign
of
a country, who, as sovereign thereof, may rightly,
the
according to the principles maintained by English law, determine
lish writers, the

or adjudicate

upon a given matter. To put the same thing in
"Court of competent jurisdiction" means

other words, the term

a Court belonging, to a country the Courts whereof

may

rightly,

according to the principles maintained by English Courts, deter-

mine or adjudicate upon a given matter. Thus, the Courts of a
country where married persons, whether British subjects or not,
(c) This definition or descriptioa is suggested by Piggott (3rd ed.), pp. 5, 6;
but it is not meant to include, as does his definition, an adjudication of bankHe, moreover, confines his definition,
ruptcy or a grant of administration.
to a judgment pronounced by a Court of competent jurisdiction, which we have
purposely not done.
Compare Turnbull f. Walker (1892),
((Z) See Intro., p. 40, note (e), auie.

67 L. T. 767, 769, judgment of Wright, J.
(e) See Gr^en v. Green, [1893] P. 89.
(/) This distinction is drawn in somewhat different language by Westlake.

See Westlake (3rd ed.), pp. 347—349; and compare 5th
401; and 2 Bishop, Marriage and Divorce, sects. 4 13.

—

25 (2)
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are domiciled are Courts of competent jurisdiction to divorce

such persons, since, according to the principles maintained by
English tribunals, the Courts of the country where persons are
domiciled, or rather the sovereign of such country acting through

may rightly divorce such persons {g) This is the sense
in which the term " Court of competent jurisdiction " is used in
his Courts,

.

this Digest.

The words

in Rule 91, " as the sovereign of such country," are

added to meet the case of countries, such as Scotland or Ireland,
which are separate " countries " though forming part of one
" State" {h). When our judges decide that the Court of .Session
is not a Court of competent jurisdiction for the divorce of persons
domiciled in England, they of course do not decide that the
sovereign of the United Kingdom has not a right to divorce such

What

persons.

they do decide

is that,

according to the principles

Kingdom

of English law, the sovereign of the United

has not, in

the character of sovereign of Scotland and acting through the
Scottish Courts, authority to grant a divorce to persons domiciled
in

England
(A)

(i)

WHERE

JUEISDICTION DOES NOT EXIST.

(i)

Rule

92.

— The

jurisdiction over,

In Respect of Persons.
Courts of a foreign country have no

i.e.,

are not Courts of competent juris-

diction as against
(1)
(2)

any sovereign,
any ambassador, or

other

diplomatic

agent,.

accredited to the sovereign of such foreign

country [k).
Harvey v. Farnie (1862), 8 App. Gas. 43. Compare chap, vii., Rule 62,
and chap, xv., Rule 98, p. 416, post, and Intro., pp. 40 44, ante.
71, ante.
(Ji) Aa to the meaning of these terms, see pp. 69
{%) A judgment, be it noted, given by a foreign Court of undoubtedly competent jurisdiction, may yet not be enforceable or have effect in England (see
chap, xvii., Rules 105 107, post); and, on the other hand, a judgment given by
a foreign Court, which is not a proper Court, but is a Court of competent
(g)

p. 285, ante,

—

—

—

jurisdiction,

Rule
33

li.

may

(semble) he enforceable or have effect in England.

104, p. 430, post,

and Vanquelin

v.

Bouard (1863), 15 C. B. (N.

See

S.) 341;

J. O. P. 78.

further, when it comes before English judges, whefcher a foreign
French) Court is a Court of competent jurisdiction, is in reality alwaya
the question whether the French Courts are Courts of competent jurisdiction.
191.
(Jc) See Hall, International Law (7th ed.), pp. 179

The question,

{e.g.,

a,

—
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Gomment.
(1)

As

to a

sovereign. — "A

territory, possesses

and for

so

sovereign, while within foreign

immunity from

long as he

is

all local jurisdiction in so

far

He

there in his capacity of a sovereign.

cannot be proceeded against either in ordinary or extraordinary

....

tribunals " (Z)
This principle, which is rigidly maintained by English Courts as regards their own jurisdiction (w),
would doubtless be maintained by them as regards the jurisdiction
.

of a foreign Court over any sovereign (n)
(2)

As

— " The

immunities from civil
by a diplomatic agent [according to the
international law], though up to a certain point they
to

diplomatic

agents.

"jurisdiction possessed
'rules of

" are open to no question, are not altogether ascertained with
" thorough clearness " (o).

The

question, moreover,

how

far an English Court would admit

the competence of a foreign Court to entertain an action for breach
of contract or for tort against a diplomatic agent accredited to the

sovereign of the foreign country has never,

by any English

decision

it is believed, called

tribunal, but should the question

before our Courts they would

(it

is

for

come

submitted) certainly hold

through the consent of the sovereign of such agent, the
foreign Court could have no jurisdiction.
that, except

(m) In Bespect of Subject- Matter:

Rule 93

— The

(p).-

Courts of a foreign country have

no jurisdiction
(1) to adjudicate

upon the

(0 Hall, p. 179.
(«)

The

right of a foreign

(e.ff.,

title,

or the right to the

(m) See Rule 52, p. 215, ante.
a French) Court to entertain an action

King of Italy, could hardly call for decision in
even were a judgment against such king obtained in Prance, it
is certain that no action could be brought against him on the judgment in
England.
An English Ck)urt might, however, be called upon indirectly to
determine whether a foreign Court was competent to entertain proceedings
against a sovereign, e.g., the

England,

since,

against the property of

a.

foreign sovereign.

If a case such as that of

The

Constitution (1879), i P. D. 39, or The Parlement Beige (1880), 5 P. D. (0. A.)
197, were to come before a French Court, and judgment were given by the

French Court against the ship, an English Court might, on the ship coming into
an English port, be called upon to determine what, if any, was the effect in
England of the French judgment. If such a case should require decision, our
Courts would, it is submitted, hold that the French Court was not a Court of
competent jurisdiction, and that the judgment had no effect in England. But
see Rule 109, Exception, p. 442, post.
(t.)

Hall, p. 181.

{p) See Piggott (3rd ed.), p. 264; Story,
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possession, of

situate in

any immovable not

such country, or
[(2) (semble) to give redress for any injury in respect of any immovable not situate in such

country (?)].

Comment.

As

— " If the matter in controversy
to clause 1.

is

land, or other

"immovable property," writes Story, "the judgment pronounced
"in the forum rei sites is held to be of universal obligation, as to" all the matters of right

which it professes to decide in
"relation thereto. This results from the very nature of the case,
"for no other Court can have a competent jurisdiction to inquire

and

title

settle such right or title.
By the general consent of
" nations, therefore, in cases of immovables, the judgment of the

"into or

"forum
"

'

rei

sitae, is

held absolutely conclusive.

'

Immobilia ejus

jurisdictionis esse reputantur, ubi sita sunt.'

On

the other

" hand, a judgment in any foreign country, touching such
" movables, will be held of no obligation "
(g).

im-

The undoubted rule, in short, is that, if a Court pronounces a
judgment affecting land out of its jurisdiction, the Courts of the
country where

it is

or to recognise

presumed, also the Courts
— and,
— are justified in refusing to be bound by

situated

of any other country

it,

and

it;

it is

this even if the

judgment proceed on the

lex loci rei sitce (r)

This rule

is

merely an application of the more general principle

that no Court ought to give a judgment the enforcement whereof
lies

beyond the Court's power, and especially

if it

would bring

the Court into conflict with the admitted authority of a foreign

what is the same thing, the jurisdiction of a foreign
English Courts, therefore, do not admit the jurisdiction of any foreign Court, e.g., an Irish or a French Court, to
sovereign, or,

Court

(s)

.

determine a person's

title,

under a wiD. or otherwise, to English

immovables, in which term must be included leasehold
than freehold property.

(?) Story,

0.

(t)

no

591.

(r) Piggott (3rd ed.), p. 264.
(«)

See Intro., pp. 40—43,

{t)

Compare De Fogassiaras
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a foreign

tribunal would be held by English Courts competent to entertain

an action for

injuries, e.g., trespass, in respect of land in England.
our Courts do not entertain actions for trespass to foreign
land {u), it is probable that they would deny the competence of a
foreign Court to give damages for trespass to land in England,

As

or for trespass to land in any foreign country to which the Court

did not belong.

Illustratious.
1. T, by his will duly executed in 1842, devised all his real
and personal estate to A. He had real estate in Ireland and also
in England. The Irish Courts, it was held, had no jurisdiction
to adjudicate upon the validity of the will as relates to the real
estate in England; and a decree of the Irish Court of Chancery
in 1862, after verdict upon an issue devisavit vel non, did not

determine the validity or invalidity of the will so far as it related
to lands in England, and could not be pleaded in bar to a suit in
the English Court of Chancery

(a?)

2. T, domiciled in Ireland, leaves a will devising the

whole of

A. T dies possessed of lands both
his real and
in Ireland and in England. The Probate Division of the Irish
High Court has no jurisdiction to grant probate or make a decree
personal estate to

under 20

& 21

Vict.

c.

79,

ss.

65

— 67,

so as directly {y) to affect

the rights of persons interested in the land in England.

(«) British South Africa Go. v.
See Rule 53, p. 223, ante.

602.

(a:)

Companhia de Mofambique, [1893] A. C.

>

Boyse

v.

Colclough (1654), 1 K.

&

J. 124.

(y) Whether, owing to the efEeot of 20 & 21 Vict. c. 79, s. 95 (Rule 133,
post), taken together with the Land Transfer. Act, 1897 (60 & 61 Vict. o. 65),
B. 1, snb-s. 1, which vests English land in the personal representative of the

deceased, an Irish grant, sealed and extended to England, may by possibility
affect ittdireotly the title to English land, whether personal or real estate?

A

aimilar question applies to a Scottish confirmation extended to

England

under 21 & 22 Vict. o. 26, s. 12 (Rule 134, post), and to a colonial or Ladian
grant, sealed and extended to England under 55 Vict. o. 6, s. 2, sub-sa. 1, 2
(Rule 135, post).
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WHEEE

(B)

JUEISDICTION DOES EXIST.

— Subject to

Rules 92 and 93, the Courts of
a foreign country have jurisdiction (i.e., are Courts of

Rule

94.

competent jurisdiction)
an action or proceeding (s) in personam («);
in an action or proceeding in rem(b);
in matters of divorce, or having reference to the
validity of a marriage (c)

(1) in
(2)
(3)

(4) in matters of administration

to the extent,

and subject

and succession (<?),

to the limitations, hereinafter

stated in the Rules having reference to each kind of
jurisdiction.
(z)

" Or proceeding "

is

added to cover any proceeding of the nature of an

action.

i

(a) See chap, xiii., Rules 96, 96, post.

(6) See chap, xiv., Rule 97, post.

—

See chap, xv.. Rules 98 100, post.
(d) See chap, xvi.. Rules 101, 102,' post.
(c)
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)

CHAPTER

XIII.

m ACTIONS

JURISDICTION

IN

PERSONAM (a).

—

In an action m personam in respect of any
cause of action, the Courts of a foreign country have

Rule

95.

jurisdiction in the following cases
First Case.

—Where

:

at the time of the

commencement

was resident [or
present ? (bj] in such country, so as to have
the benefit, and be under the protection, of
of the action the defendant

the laws thereof

Second Case.

— Where

(c).

the defendant

judgment

of the

in the action, a subject of

the sovereign of such country

Third Case.

time

at the

is,

(c?)(?)

—Where the party objecting to the

juris-

diction of the Courts of such country has,
his

own

tion,

i.e.,

thereto
(a)

by

conduct, submitted to such jurisdic-

has precluded himself from objecting

(e)

by appearing

as

plaintiff (/)

in

the

action, or
(a) story, ss.

pp. 515

—520.

538^543, 546—549; Weatlake, chap. xvii. Foote (4th ed.),
See Intro., General Principle No. III., p. 40; and pp. 47 51,
;

—

Compare Rule 96, p. 408, post.
(&) Carrick v. Hancock (1895), 12 T. I>. R. 59.
(c) SeMbsby v. WestenhoU (1870), L. R. 6 Q. B. 155, 161; Mousillon v.
JRousillon (18«0), 14 Oh. D. 361, 371. Compare Godard v. Gray (1870), L. E.
ante.

6 Q.

B. 139; Sirdar Gurdyal Singh

Jafer

v.

Rajah

of Faridkote, [1894] A. C. 670;

Williams (1908), 26 T. L. R. 12.
(<?) SchAbsby v. Weatenholz (1870), L. R. 6 Q. B. 155; Rouaillon
(1880), 14 Oh. D. 351; Douglas v. Forrest (1828), 4 Bing. 686.
v.

v.

Mousillon

(e) See Westlake (5th ed.), ss. 325—327; Poote (4th ed.), pp. 517—520;
Guiard v. J>e Clermont, [1914] 3 K. B. 145; Jeannot v. Fuerst (1909), 25
T. L. E. 424; Ha:(ris v. Taylor, [1,915] 2 K. B. (O. A.) 580.
(/)

Schibsby

v.

'Westenholz (1870), L. R. 6 Q. B. 155, 161.
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by voluntarily appearing

(b)

(c)

01'

defen-

as

dant (^) in such action, or
having expressly or impliedly con-

by

tracted {h) to submit to the jurisdiction of such Courts.

Comment and

Illustrations.

{A) General Principles.
First.

The authority

of the English Courts to entertain pro-

ceedings in personam against a defendant has, until quite
times, been based in substance solely on the presence in
of the defendant at the

No

commencement

modem

England

of the proceedings

question, therefore, has until recently arisen as to

how

{i)

far the

personam of our tribunals might or might not be
by circumstances other than the defendant's presence in
England, as, for example, by his place of residence or domicil, by
his nationality or allegiance, by the place where a cause of action
arose, or by the defendant's possession of property in England.

jurisdiction in
affected

These matters being irrelevant as regarded the jurisdiction exercisable by English judges, our Courts have never till recently been
called

upon

diction.

iff)

to

Voitwt

(ISIO), 2

form for

their

own

V.

Oamp.

(h) Copin V.
9 C. B. 661;

Barrett (1885), 56 L. J. Q. B. 39, 42; Molony

Adamson

(1S75), 1 Ex. D.

19 L. J. 0. P. 345;

Q. B. 717; Meeus
».

to consider the

v.

Gibbons

502.

(1849), 4 Ex. 290; 18 L. J. Ex. 398;

V.

use a general theory as to juris-

Hence, when they have been compelled

(C. A.) 17;

Vallee v.

Bank of Australasia
Bank of Australasia

Sumergue

v.

Harding (1850),

v.

Nias (1851), 16

Thellusson (1853), 8 Ex. 638; 22 L. J. Ex. 239; Kelsall
Marshall (1856), 1 0. B. (N. S.) 241; 26 L. J. O. P. 19. Ctonf. Emarmel
Symon, [1908] 1 K. B. (C. A.) 302; Jerinnot v. Fiterst (1909), 25
v.

T. L. R. 424.
(J) The jurisdiction of the Superior Courts of Common Law and of Equity
depended substantially upon the king's writ being served upon the defendant.
A writ could always be served on any defendant who was in England; and if
some special oases be set aside in which the Court of Chancery allowed a writ
of subpoena out of England, a writ could not be served on any defendant who
was out of England. Hence the presence of a defendant in En^pland was in

exeroisoable by our Courts.
See, as to
Spence (Ist ed.), p. 367 and as to service
of a writ of subpoena out of England, 2 Spence, p. 7, note (a), and Gnemeral
Orders of May 8, 1845, rule 32. It has only been of quite recent times that
under statutory authority the service of a writ "of summons out of England has
been allowed, and the jurisdiction of the English Courts in actions in personam
been extended to defendants who are out of England. See pp. 250 278, ante.
efiect the

basis of the jurisdiction

Chancery procedure generally,

1

;

—
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be given to foreign judgments,

shown an inclination

tliey

have

any
to elude
general doctrine as to the principles which ought to regulate the
exercise of jurisdiction

was

tlie

necessity for formulating

by foreign Courts (fc), and have, where it
more of less in reference

possible, tried to determine each case

to its special circumstances.

An indication of the trend of opinion on the subject is afforded
by the enumeration in the Administration of Justice Act,
1920 (Z), of the cases in which registration, with a view to execution in England, of a judgment in personam, rendered by a Court
of a British possession, should not be permitted.
But it must beremembered that the Legislature in that Act is dealing with the
special arrangements proper within the British Empire, which
may

not necessarily be applicable to foreign countries

ordinary sense of that term

(i.e., to

in

the

countries which are not within

the British Empire), and that the Act

concerned only with

is

cases^

in which registration should be or should not be permitted, and
that there

may

be cases in which, while registration of the judgaction on the judgment could

ment would not be allowed, an

nonetheless successfully be brought.
derive

from

that enactment

any very

It

therefore, impossible

is,

to-

precise light on the questions

dealt with in this chapter.

Secondly.

In the vast majoritj' of the reported cases which

have reference to the jurisdiction of foreign Courts, the matter
calling for determination has been how far a judgment given
against a defendant in proceedings abroad can be enforced against

The

question, therefore,

raised, in so far as it really referred to the

competence of the

him

in

England by means of an

action.

foreign tribunal, has been whether it was or was not the
" duty " (m) of the defendant to obey the judgment of the foreign
Court, or (what is the same thing) the command of the sovereign

under whose authority the Court aicted; and the answer to this
inquiry has been judicially given in the form of a more or less
complete enumeration of the cases in which a party to an action
abroad
the

is

bound

commands

to

obey the judgment of the foreign Court, or
It will be observed that

of the foreign sovereign.

the judgments ov judicial dicta on this subject which arc here
cited mainly refer to the case of a defendant; but in principle

they are clearly applicable to any person against
(A) See Westlake (5th ed.), p. 400; Story,

Q)

10

&

11 Geo.

5, 0. 81,

Part II.

as.

610, 531,

by Microsoft®

a Court

537—540, 546—549.

See Rule 117, p. 462, post,

{tn) See Intro., p. 51, ante.
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pronounces judgment in an action in personam. There is, however, little need to particularise the various circumstances, such,
for example, as residence or allegiance, which might conceivably

make

it

the duty of a plaintiff to obey the

judgment of the

foreign Court; for by the mere bringing of the action he has

submitted himself to the jurisdiction of the Court, and in fairness
to the defendant, if for no other reason, is

judgment

bound

to

submit

to the

of the tribunal to which he has himself appealed.

If the attitude of English judges with regard to questions of

mind, the principles, which in their view

jurisdiction be borne in

ought, as regards actions in personam, to determine whether the
Courts of a foreign country are in a given case Courts of competent

may be gathered from the following statements taken
from well-known judgments.
" The true principle on which the judgments of foreign tribunals
"are enforced in England is that stated by Parke, B., in Russell
"v. Smyth (n), and again repeated by him in Williams v.
"Jones (o), that the judgment of a Court of competent jurisdic" tion over the defendant imposes a duty or obligation on the

jurisdiction,

" defendant to

pay the sum

which judgment is given, which
""the Courts in this country are bound to enforce; and conse" quently that anything which negatives that duty, or forms a
"legal excuse for not performing it, is a defence to the
for

^'action " (p).

"We think some things are quite clear on principle. If the
" defendants had been at the time of the judgment subjects of the
^'countrj' whose judgment is sought to be enforced against them,
"we

think that its laws would have bound them. Again, if the
" defendants had been at the time when the suit was commenced
" resident in the country, so as to have the benefit of its laws pro-

" tecting them, or, as it is sometimes expressed, owing temporary
" allegiance to that country, we think that its laws would have
^'
^'

bound them.

.

.

.

(g).

But [each

of these] suppositions is

negatived in the present case.

"Again, we think
(») 9

it

clear,

upon

principle, that if a person

M. & W. at p. 819.
M. & W. at p. 633.

(o) 13

Ip) SoUbsby v. Westenholz (1870), L. B. 6 Q. B. 155, 159.
(?) The words omitted oomtain tho suggestion that the pr^ence of the
•defendant in a foreign country at the time when the obligation in respect of

which the action is brought was there contracted may give the Courts thereof
But see Sirdar Gurdyal Singh v. Majah of Faridkote, [1894]
A. 0. 670; and Rule 96, p. 408, post.

jurisdiction.
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selected, as plaintiff, the tribunal of a foreign country as the

one

"in which he would sue, he could not afterwards say that the
"judgment of that tribunal was not binding upon him" (r).
This doctrine is slightly expanded in a later judgment delivered
by Fry, L.J.
" Then arises the question how far the defendant is bound by
" [the foreign judgment], and the law upon this point, I think,
" I may conveniently take from the case of Schibsby v. Westen" holz (s), which has been so much discussed in the course of the
"argument. In that case the Court considered the principles on
" which foreign judgments are enforced by Courts of this country,

"and they

said(i):

'We

think, for the reasons there given, the

true principle on which the judgments of foreign tribunals are
is that stated by Parke, B., in Russell v.
and again repeated by him in Williams v.
" Jones (x), that the judgment of a Court of competent jurisdic"'tion over the defendant imposes a duty or obligation on the
" 'defendant to pay the sum for which judgment is given, which
"'the Courts in this country are bound to enforce; and conse" quently that anything which negatives that duty, or forms a
" 'legal excuse for not performing it, is a defence to the action.'
" What are the circumstances which have been held to impose
"upon the defendant the duty of obeying the decision of a
"foreign Court? Having regard to that ease, and to Copin v.
" Adamson
The Courts of
(y), they may, I think, be stated thus.
" this country consider the defendant bound where he is a subject
" of the foreign country in which the judgment has been obtained;
" where he was resident in the foreign country when the action
"began; where the defendant in the character of plaintiff has
" selected the forum in which he is afterwards sued; where he has
"voluntarily appeared; where he has contracted to submit himself
" to the forum in which the judgment was obtained, and possibly,
"if Becquet v. MacCarthy (z) be right, where the defendant has

enforced in England

Smyth

"'

(u),

'

'

(r) SeUbsby v. Westenholz (IBTO), L. B. 6 Q. B.
TurnbuU v. Walker (1892), 67 L. T, 767.
(s)

155, 161, per Blackburn, J.

L. R. 6 Q. B. 155.

(i) Ibid. 159.

(«) 9
(a;)

M. & W. 810, 819.
M. & W. 628, 633.

13

(y) L. E. 9 Ex. 345.
(z) 2 B. & Ad. 951. But whether this case has referenoa to the possession of
This query haa
real property by the defendant as a ground of jurisdiction?

received judicial approval.

See Emanuel
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real estate within the foreign jurisdiction, in respect of

which

was within that

juris-

the

cause

arose whilst he

action

of

diction " (a).

"All
'jus

and

jurisdiction is properly territorial,

impune non

dicenti,

attaches (with special exceptions)

upon

'

extra territorium

Territorial

paretur.'

all

jurisdiction

persons either perma-

nently or temporarily resident within the territory while they
are within

country.
it

may

but

it;

drawn from

it

does not follow

them

after they have with-

and when they are living in another independent
exists always as to land within the territory, and

it,

It

be exercised over movables within the territory; and, in

by

questions of status or succession governed
exist as to persons domiciled, or

within the territory.

As between

sovereignty {e.g., under the
the sovereign

may

distribute

territorial legislation

Court ought
'

who when

domicil,

it

may

living were domiciled,

different provinces

Roman Empire)
and regulate

under one

the legislation of

jurisdiction; but

no

can give jurisdiction which any foreign

to recognise against foreigners,

who owe no

allcgi-

ance or obedience to the power which so legislates.
" In a personal action, to which none of these causes of juris-

'

'

'

diction apply, a decree pronounced in absentem

by a foreign

Court, to the jurisdiction of which the defendant has not in

any way submitted himself, is by international law an absolute
He is under no obligation of any kind to obey it; and
it must be regarded as a mere nullity by the Courts of eveiy
nation, except (when authorised by special local legislation) in
the country of the forum by which it was pronounced " (&).

'nullity.
'

'

'

(B) The Three Special Cases.

The circumstances under which, according

to the judgments in
Westenholz (c), and Rousillon v. Rousillon (d),.taken
together with the judgment of the Privy Council in Sirdar

Schibsby

v.

In other words, Becquet v. MacCarthy
31.0, judgment of Buckley, L. J.
cannot now be treated as an authority for the doctrine that where a defendant
has immovable property in a foreign country in respect of which the cause of
action has arisen, the Courts thereof have jurisdiction over him.
See also

302,

Rule.s 98

and 116, pp. 408, 458, post.

Rousillon (1880), 14 Ch. I>. 351, 370, 371, per Fry, J.;
Feyerich v. Hubbard (1,902), 71 L. J. K. B. 509.
(J) Sirdar Gurdyal Singh v. Rajah of Faridhote, [1894] A. C. 670, 683, 684,
judgment of P. C. Followed in Jafer v. Williams (1908), 25 T. L. E. 12.
(c) (1870), I.. R. 6 Q. B. 155. See pp. 396, 397, ante.
(d) (1880), 14 Ch. i). 351.
(a) Mousillon v.
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Gurdn/al Singh v. Raiah of Faridkote (e), a person is bound to
obey the judgment of a foreign Court, correspond with, or are
in fact restated in, the three cases in which, under Rule 95, the
-Courts of a foreign country have jurisdiction.

These three Cases are applications of two principles explained
in the Introduction to this work (/)
The first and
second Cases are clearly covered by the " principle of effectiveness."
The third Case is with equal cleai'ness covered by the "principle

and discussed

.

" of submission."

The

list

are, or

given in this Rule of the oases in which foreign Courts

may

exhaustive.

be,

Courts of competent jurisdiction

The law on

is

not necessarily

the authority to be ascribed

decisions of foreign tribunals

uncertain, and

is still

still

to

the

liable to

undergo further development by means of judicial legislation. It
is impossible, therefore, to assert with confidence that the jurisdiction of foreign Courts is in the opinion of English judges
absolutely confined to the Cases enumerated in Rule 95.
Each of the three Cases admits of and will receive comment
and Illustration, and, it is hoped, will be made more fully intelligible

by such

illustrative examples.

First Case. Residence (g).

—The residence of a defendant in a

commenced against him is an
"If the defendants had been,"
it is said by the Court in Schihshy v. Westenholz, "at the time
"when the suit was commenced resident in the country, so as to
"have the benefit of its laws protecting them, or, as it is some" times expressed, owing temporary allegiance to that country, we
"think that its laws would have bound them" {h).'
As the presence of a defendant in England at the time of the
service of the writ was the sole foundation of the jurisdiction of
country at the time when an action

is

admitted ground of jurisdiction.

the English Courts, they could hardly decline to hold that the
residence of a defendant in a foreign country gave jurisdiction to
the Courts thereof.

Two

questions may, however, be raised on this point.

First Question.

— Is

necessary, or will the

(e)

residence, in the strict sense of the term,

mere presence of the defendant in the foreign

[1S94] A. C. 670.
General Principle No.

(/) Viz.:

III.,

Intro.,

p.

40,

No. IV., Intro., p. 44, ante.
((/) See Eule 95, First Case,
(h) Schihshy v. Westenholz (1870), L. R. 6 Q. B. 135,

ante,

and General

Princij)le
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country, e.g., France, be enough to give the French Courts juris-

The answer

diction?

is

that his presence,

is

enough, or in other

words, that residence means for the present purpose nothing

than such presence of the defendant as makes

him with
menced

a writ, or other process

it

more

possible to serve

by which the action

is

com-

{%)

The Lord Chief

Justice (Lord Russell of Killowen) observed,

"that the jurisdiction of a Court was based upon the principle of
" territorial dominion, and that all persons within any territorial
" dominion owe their allegiance to its sovereign power and obedi" ence to all its laws, and to the lawful jurisdiction of its Courts.
" Li his opinion, that duty of allegiance was correlative to the

"protection given by a State to any person within its territory.
" This relationship and its inherent rights depended upon the fact
" of the person being within its territory. It seemed to him that
" the question of the time [during which] the person
" in the territory was wholly immaterial " (fc).

was actually

Illustrations.

^ is an Englishman living in France at the time when an
action is commenced there against him. The French Courts have
jurisdiction over X{1).
2. .X is an English traveller, staying for a few days at an hotel
in Massachusetts. Whilst he is there a writ is issued and served
upon him requiring him to appear as defendant in an action
brought against him in a Massachusetts Court. The Massachu1.

setts

3.

Court has jurisdiction.

The circumstances

that the writ
chusetts.

(j)

is

issued a

are the

day

or

same as in
two before

Illustration 2, except

X

arrives in

The Massachusetts Court has (semble)

C'arric/c v.

Ilancoclc (1893), 12 T. L. R. 59.

Massa-

jurisdiction (m).

See Rule 59, p. 241, ante.

(k) Ibid., 59, 60.
v. Westenholz (1S70), L. R. 6 Q. B. 155.
As to how far want of
be an answer to an action on a judgment, see Rule 107, p. i.iQ,post.

Q) Sehibsby
notice

may

(ni) See, in favour of jurisdiction, i.e., in favour of the Massachusetts Court
being held in England a Court of competent jurisdiction, Garrick v. Hanooek
(1895), 12 T. L. R. 59; Sehibsby v. Westenholz (1870), L. R. 6 Q. B. 155,
161; Rousillon v. Rousillon (1880), 14 Ch. D. 351; Sirdar Gurdyal Singh v.
Rajah of Faridhote, [1894] A. C. 670. But on the otheir hand, note that if the
is to be taken to be the eommencemeait of the action, X is
not in Massachusetts at the time when the action oommencea, and thereforedoes not come precisely within any of the cases cited. In Carrick v. Hanoook

issue of the writ

it

does not appear at what point the action commenoed.
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—

Second Question. Is the domicil of the defendant, as contrasted
with and in the absence of residence, sufficient to give a foreign
Court jurisdiction?
This question must
answered in the negative (n)

(it

submitted) be

is

Illustration.

X

a British subject residing in England, but domiciled in

is

An

France.

action

is

brought against him in Paris.

served with process or notice of process in England.

He

is

The French

Court has (semble) no jurisdiction.

—

Second Case. Allegiance (o)
"The Courts of this country
" consider the defendant bound where he is a subject
(p) of the
" foreign country in which the judgment [against him] has been
" obtained " (g')
Allegiance, that is to say, is, independent of
.

ground of jurisdiction. The reason of this is that a
subject is bound to obey the commands of his sovereign, and,
therefore, the judgments of his sovereign's Courts.
The allegiance must, it would seem, exist at the time not when the action is
commenced, but when the judgment is given (r). And a nice
question of jurisdiction might arise, supposing a defendant to
have changed his allegiance after the commencement of an action
against him.
residence, a

The

doctrine, however, that allegiance is sufficient to give juris-

though supported by judicial dicta, cannot be established
by any reported decision. In Douglas v. Forrest (s), which goes
diction,

near to a decision on this point, the Court dwell on the fact of
the defendant having at the time of the judgment possessed pro-

Moreover, the doctrine of allegiance as the

perty in Scotland.

foundation

for

jurisdiction

is

inapplicable

to

the

British

(m) Note that English Courts do now, though this is a novelty, claim for
themselves in some instances jurisdiotioin over a defendant in an action in
personam simply on the ground of his domicil or ordinary residence in England.
See Intro., pp. 43, 44, 52—55, ante; Ord. XI. x. 1 (c)j Exception 3 to Eule 60,
p. 258, ante.
(o) Sec

Rule

95,

Second Case, p. 393, ante.

{p) Ibid.
(?) Rousillon V. Rousillon (1880), 14 Oh. D. 351, 371, judgment of Fry, J.
See Douglas ^. Forrest (1828), 4 Bing. 686.
(r)

Compare Schibsby

Rousillon

V.

v.

Westenholz

(187-0),

L. E. 6 Q. B. 155, 161;

Rousillon (1880), 14 Oh. D. 351, 371; MeeJe v.

Q. B. D. 126, 130.
(«) (1828), 4 Bing. 686.

See

the

criticism

in Gibson

Wendt

(1888), 21

^ Co.

v.

[1913] 3 K. B. 379, 390—392, per Atkin, J.

26

D.
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dominions, for allegiance

owed by every British subject

is

to the

English law does not recognize, /R.g., an
Australian or even an English nationality as distinct from British
nationality, so as to permit of jurisdiction founded on local
British Crown, and

allegiance

{t).

Illustration.

i

is

a French citizen residing and domiciled in England.

An

X, whilst residing in
England, has actual notice of the action. Judgment is, in his
The French Court
absence, pronounced against X in France.

action

brought against X. in France.

is

{semble) has jurisdiction (u)

—

This case rests on the simple
Third Case. Submission (x)
and universally admitted principle that a litigant who has voluntarily submitted himself to the jurisdiction of a Court cannot
afterwards dispute

its jurisdiction (y)

place in different ways, and
or

is plaintiff

Court

may

.

The submission may take
who

be made either by the party

by the party who

is

defendant before the foreign

(z)

Plaintiff.

" selected, as

"

We think it clear,

upon

principle, that if a person

plaintiff, the tribunal of a foreign

country as the one

"in which he would sue he could not afterwards say that the
"judgment of that tribunal was not binding upon him " (a).
Illustration.

A, an Englishman residing in England, brings an action against
in France for the breach of a contract made and broken in
England. The French Court gives judgment in .X's favour. The
French Court has jurisdiction over A.
This is so clear that no further illustration is needed.

X

Defendant. A person who voluntarily appears as defendant in
an action submits himself to the judgment of the Court so that he

A

cannot afterwards dispute

its jurisdiction.
submission is, howbe voluntary, not only when the defendant appears
and pleads to the merits of the case without protesting against

ever, held to

1

(«) See Gibson ^ Co. v. Gibson, [1.913] 3 K. B. 379; In re Johnson, [1903]
Oh. 821, 832, 833.
(«) Compare Schibsby v. Westenholz (1870), L. R. 6 Q..B. 155, 161.
(a;)

See Rule 95, Third Case, p. 393, ante.

(y) See Intro., p. 44, ante.
(z) See Rule 95, Third Case, (a), (b) and (c).
(a) Schibsby v. Westenholz (1870), L. R. 6 Q. B. 155, 161.

<5th ed.),

ss.

324, 325.

Digitized

by Microsoft®

'\

See Westlake

.

ACTIONS IN PERSONAM.

403

the jurisdiction, but also when, although protesting, he also pleads
to the merits (6), and even if he merely appears in order to protest against the jurisdiction (c).
The ground on which such an
appearance as the last can be deemed voluntary is that there is no
compulsion on a defendant to recognize in any way the jurisdiction
of a Court which has not under the Eules dealt with in this
Digest jurisdiction over him; if, therefore, he chooses to appear

and

to object to the jurisdiction of the Court,

he involves himself

in the necessity of submitting to that jurisdiction, if the plea

by the Court. Nor does
what the motive of his appearance may be.
equally voluntary whether it be motived by

to the jurisdiction should be disallowed
it

make any

An

difference

appearance

is

the fact that the defendant has property within the jurisdiction

of the Court on which execution jnay be levied in the event of
judgment going against him by default (d), or even by the fact
that, though he has no property within the jurisdiction, his business often takes him within the jurisdiction so that the judgment
of the Court might be made effective against him (e).
In one case only is it possible that appearance and pleading to
the jurisdiction or the merits of both

a voluntary submission
rity (/) for the

view

to

the

that, if a

may

not be held to involve

jurisdiction.

There

is

autho-

defendant appears to defend an

action solely in order to save property of his within the jurisdiction of the Court,

which has been arrested or attached

as a basis

for jurisdiction, such an appearance will not be held to be voluntary.

But

the doctrine does not seem to have been the ratio

it must be regarded as doubtful
whether the English Courts would now admit the existence of

decidendi of any reported case, and

even this exception to the general principle {g)
(6)

Compare Boissiere v. BroaJcner (1889), 6 T. L. R.
The doctrine was laid down by Cave, J., in Boissiere

85.

Brochner (1889),
6 T. L. R. 85, though that case might have been decided on the ground that,
besides pleading to the jurisdiction, the defendant had pleaded to the merits.
But it is definitely established in the widest sense by the unanimous decision
of the Court of Appeal in Harris v. Taylor, [1915] 2 K. B. (C. A.) 680.
Brissac v. Jtathbone (1861), 6 H. & N.. 301; 30 L, J. Ex. 238.
(J[) Be Cosse
(e) Voinet v. Barrett (1885), 55 L. J. Ch. (C. A.) 39.
(/) Voinet v. Bwrett (1885), 55 L. J. Q. B. 39, 41, judgment of Esber,
M. E.; ScMbsby v. Westenholz (1870), I.. B. 6 Q. B. 155, 162, per Lord
Blackburn; Gidard v. Be Clermont, [1914] 3 K. B. 145, 155.
(gf) The fact that property has been seized in execution will not make an
appearance to defend involuntary. Guiard v. Be Clermont, [1914] 3 K. B. 145.
(c)

v.

Moreover, in The Dupleix, [1912] P. 8, 11—15,; following The Bictator, [1892]
P. 304; The Gemma, [1899] P. (O. A.) 285, an appearance in an action in rem

26(2)
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Illustrations.
1. A brings an action in a French Court against X, an Englishman domiciled in England.
appears in France and defends

X

the action, because his business transactions involve frequently
his presence in France, so that

him

His appearance

there.

judgment might be executed against
voluntary, and the French Court

is

him (h)
The circumstances are the same

has jurisdiction over
2.

as in Illustration 1, but

X

has valuable property in France which might be seized in execution if the action were decided against him.

diction
3.

after

The Court has

juris-

(^).

The circumstances are the same as in Illustration 1, but,
judgment has been given by the French Court in default,

X

appears to have the case reopened, his motive being the arrest in
execution of the judgment in default of a small balance lying to

French bank. The Court has jurisdiction (k).
an Englishman domiciled and resident in England.
A brings an action against him in a foreign country for breach of
contract, jurisdiction being founded on the arrest of property of
within that country.
appears in order to save his property.
his credit in a
4.

X

is

X

X

Whether the Court has
5.

A

merely

jurisdiction (Z) ?

X in a Manx Court. X appears

brings an action against

to dispute the jurisdiction.

By

reason of his appearance

the Court has jurisdiction (to).

Contract to Submit.

—The parties

to a contract

may make

it

one of the express (n) or implied (o) terms of the contract that
was held

to subject the defendants,

who

contested liability for a collision, and

eounterolaimed for damage to their yessel, to liability in personam for the full
amount of the damage and not merely for the value of the ship.

A

defendant who 'pleads on an arrestment to found jurisdiction in Scotland
have the judgment of the Court enforced against him under tho
Judgments Extension Act, 1868. See Rule 116, p. 458, post.
(A) Voinet v. Bcn-rett (1885), 55 U. J. Q. B. (C. A.) 39.
is

liable to

(i) I>e

Cosse Brissao v. Hathbone (1861), 6

H. & N.

301.

Ik) Guiard v. J>e Clermont, [1914] 3 K. B. 145.
In The Challenge and Jhie d'Awmale, [1904] P. 41, it waa
(T) Ibid., p. 155.
held thait the parties,' whose ship had been arrested in Belgium as a step

French Court, and who had entered an appearance
had not thereby bound themselves to submit to the

ancillary to proceedings in a

in the Belgian proceedings,
jurisdiction of the

French Court.

The

deci-ion would,

it

is

oleaj,

have been

otherwise had the arrest taken place in France and the parties had appeared in
the French proceedings. Compare Rule 97, p. 413, post.

\nC) Harris v. Taylor, [1915] 2 K. B. (0. A.) 580.
(m) Copin v.
8 Ch.
(o)

Adamson

(1875), 1 Ex.

D. (O. A.) 17;

Law

v.

Charrett (1878),

D. (0. A.) 28.

Bank

of Australasia v.

Harding (1850),
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they will submit in respect of any alleged breach thereof or any
matter having relation thereto, to the jurisdiction of a foreign
Court, and a person

own submission

his

under

this

head

who has
(p)

may

thus contracted

is clearly

bound by

All that need be further noted

.

is,

that

be brought cases in which, from the nature

of the contract, e.g., possibly under peculiar circumstances an

agreement with regard

to foreign land {q), it

may

be presumed

that the parties intended to submit to the jurisdiction of particular Courts, viz., the Courts of the country

where the land

is situate.

Illustrations.
1.
is

A

is a

Belgian firm carrying on business in Belgium.

X

a British subject domiciled in England and resident in London;

he enters into a contract to assign certain patent rights to J. in
Belgium. The contract provides {inter alia) that "all disputes
"as to the present agreement and its fulfilment shall be submitted
" to the Belgian jurisdiction."
In an action by A against JL
brought in the proper Belgian Court for alleged breach of the
contract, and in which, in accordance with the provisions of
Belgian law, citation is duly served upon
in London, judgment
is obtained for 1,000L
The Belgian Court has jurisdiction (r).

X

2.

X, an Englishman,

enters into a contract with

X

A

to trade in

resides in England.

It is a term of
no matter how or where they arise,
Disputes arise concerning
shall be referred to a Russian Court.
brings an action against JL, in a
the terms of the partnership.

co-partnership in B,ussia.

the contract that

all disputes,

A

Russian Court, for alleged breach of the contract.
Court has jurisdiction (s)
3

.

.X is an

Englishman, resident and domiciled in England, and

345; BamJc of Australasia
Vallee v.

The Russian

Dumergue

v.

Nias (1851), 20 L. J. Q. B. 284; 16 Q. B. 717;

(1849), 4 Ex. 290; 18 L. J. Ex.^398.

See Law v. Garrett (1878), 8* Cb. D. (C. A.) 26.
Kule
96, p. 408, post; and compare British Wagon Co. v. Gray,
(j')
[1896] 1 Q. B. (C. A.) 35, decided with reference to Ord. XI. r. 1 (e); and
Emanuel v. Symon, [1908] 1 K. B. (C. A.) 302, reversing judgment of Court
Qp) Nelson, p. 363.

But

see

below, [1907] 1 K. B-. 235.
(r) Feyerick v. Hubbard (1902), 71 L. J. K. B. 509. This case follows, and,
perhaps, slightly extends, RousUlon v. EoitsUlon (1880), 14 Oh. D. 351; Jeannot

Fuerst (1909), 25 T. L,. E. 424.
See Imw v. Garrett (1878),, 8 Ch. D. (O. A.) 26. This case do«s not
directly raise the question of jurisdiction, but impUea that the agreement gave
jurisdiction to the Russian Court. Compare Kirchner ^ Co. v. Gruban, [1909]
V.

(»)

1 Ch. 413.
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He

not a native or citizen of France.

company.

holds shares in a French

X. thereby becomes, under the law of France, subject

to all the conditions contained in the statutes of the

Under

company.

these statutes every shareholder is compelled to elect a

domicil in France, and, as to all disputes which

may

the liquidation of the company,

French

is

subject to a

arise

during

tribunal.

The company goes into liquidation, and A brings an action in
France against X. for the amount not paid up on X's shares.
Notice is duly served on X, at his elected domicil, though JL has
no knowledge of the statutes of the company or their provisions.
A recovers judgment against X. The French Court has jurisdiction (t).

X, an Englishman residing in England, is a member of an
Australian company. A colonial Act enables the chairman of the
company to sue and be sued for the company, and provides that
he is to be taken as agent for the members of the company. An
action is brought, and judgment recovered, in AustraKa, against
the chairman by A; i.e., in effect, an action is brought, and
judgment recovered, against X; he has no notice of the proceed4.

ings against the chairman.
against
5.

The Australian Court has jurisdiction

X {u)

X, a British

subject,

when

residing and carrying on busi-

ness in Western Australia, enters into partnership there with

the working of a gold

venture

is

mine

not successful.

situate in

There

is

Western Australia.

A for
The

a dissolution of partnership

and under a decree of an Australian Court accounts are taken
showing a deficiency, in respect of which a suit is brought in the
Australian Court against X, and judgment given for 1,000L X
is not in Western Australia at the commencement of the suit
nor at any time during its continuance; nor is he at any time
resident or domiciled there.

He

does not appear to the writ issued

in the Australian suit, nor does he ag^ee to submit to the juris-

Western Australia. The writ is served
upon him in England, and he is kept informed of the proceedings
diction of the Court 'of

(f)

Copin

V.

Adamson

(1875), 1 Ex.

D. (O. A.)

17.

CSompare the fuller
See also

report of the proceedings in the Court below (1874), Xi. E. 9 Ex. 345.
VMee V. Damergue (1849), 4 Ex. 290; 18 L. J. Ex. 398.

UarOing (1850),

9 C. B. 661; 19 L. J. O. P. 345.
Nias (1851), 16 Q. B. 717; 20 L. J. Q. B. 284.
The result is that an action can be maintained in England against ^, on the
Australian judgment, given nominally against the chairman. See "Effect of
Foreign Judgments," chap. xvii.

(m) Bcmlc of AicstraUsia v.

See aJso Banlf of Australasia

v.
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The Western Australian Court

lias

no

jurisdiction {x)

6

X, an Englishman

.

resident

X

tenant of land in France.
landlord, A, for rent due

X

is

and domiciled in England, is the
sued in a French Court bj his

from X.

Constructive notice

in accordance with the provisions of

is

given to

French law, but he has no

other notice of the proceedings and does not appear to defend the
action.

It

is

The French Court (semble) has no

jurisdiction

(y)..

worth while, after carefully considering each of the three
make up Rule 95, to reflect upon one or two results

Cases which

which are suggested as

whole character of the Rule

to the

It becomes, in the first place, obvious that the

itself.

main principle

recognized by English Courts with regard to the jurisdiction of
the

High

Court, or of foreign Courts, at any rate in actions

is that the Courts of a country where a defendant is
where he can be served with a writ, have in general
jurisdiction over him (2), and that it is extremely doubtful whether
in practice and in such an action English Courts really recognize,

in personam,
present, i.e.,

even in the case of foreign Courts, allegiance a? a basis of jurisdiction.

It

is,

further, obvious that English Courts are ready to

recognize with ease in an action in personam submission by a
plaintifi or a

as a valid

the

defendant

ground of

It also

or to a foreign Court,

becomes obvious that

in the long run concede to the Courts of

much

the same rights of jurisdiction which

A question,

what will be the
meet the obvious
arising from the fact that in actions in personam neither

claims for

itself.

direction in which the
difficulty

High Court

jurisdiction.

High Court must

foreign countries pretty
it

to the

allegiance nor domicil

therefore, arises,

High Court

is

is

likely to

at all unreservedly recognized as giving

jurisdiction to the Courts of a foreign country, e.g., to the Courts

of Scotland, of

New

Zealand, or of Italy.

It has been plausibly

suggested that domicil (a) should even in actions in personam, be

admitted in the case of such foreign countries to give jurisdiction
to the Courts thereof;

(a;)

Emanuel

v.

and

Symon, [1908]

this

1

would

K. B.

certainly, especially as a

(C. A.) 302.

(y) See p. 405, ante, and p. 408, post.
(z) See Rule 95, First Case, p. 393, ante.
(a) Dicta which suggest the recognition of domicil are found in -Jaffer v.
(1908), 25 T. L. R. 12; Gibson # Co. v. Gibson, [1913] 3 K. B. 379;

WUliams
Emamuel
67

by

1 K. B. (0. A.) 302; TurnbuU v. IVaJ.ker (1892),
Jurisdiction on the ground of domicil only is not claimed
the Scottish Courta. Corporation of Glasgow v. Johnston, [1915] S. C. 555;

L..

v.

Symon, [1908]

T. 767, 769.

Maclaren, Court of Session Practice, p. 35.
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convenient

mode

of strengthening the relation between

and such a country

as

New

England

Zealand, be a great improvement on

the attempt to rely on the allegiance of a party to an action as the

foundation of the jurisdiction of the Courts of
But,

if

we

in fact pursued

when determining

it will

neither of which

is

extend

such

may

has

with confidence con-

two

jurisdiction in

with

connected

Zealand.

the circumstances which govern

the jurisdiction of foreign Courts, one

clude that

New

High Court

observe with care the course which the

directions,

The Court

domicil.

wiU.

probably extend to the utmost the doctrine that a person living
in a country which, like

France or New Zealand, has a distinct
by his mere presence in such country,

legal system of its own, is
e.g.,

New Zealand, subject to

the jurisdiction of the Courts thereof,

and hold, with Lord Russell of Killowen, that the time during
which he is so subject to the authority of the New Zealand Government, however short it be, places him, at any rate on the service
upon him of a writ, within the jurisdiction of the Courts of New
Zealand.
The High Court will again almost certainly extend
to the Courts of every foreign country the principle of submission,

and render any person who

directly or indirectly, openly or

New

pliedly, submits to the Courts of

im-

Zealand, thereby subject

to the jurisdiction of such Courts (&).

Further,

if the interpretation

given below of the provisions of

the Administration of Justice Act, 1920

(c), is correct, it

would

seem that in the case of judgments given in British possessions
at least the Court will recognize jurisdiction exercised upon an

absent defendant, provided that (1) ,he is ordinarily resident or
carrying on business within the possession, and (2) he is duly
served with the process of the Court.

Rule 96

{d).

—In an action

in

personam the Courts of a

foreign country do not acquire jurisdiction either
(1)

from the mere possession by the defendant

commencement

of

the action

locally situate in that country
(J) See Ord. XI.
(c) 10

&

11 Geo.

i. 2

(a);

Rule

5, 0.-81, ». 9

60,

(2)

Exception

(e).

of

(e),

at the

property

or

10, p. 272, ante.

See p. 464, post.

(d) As to clause 1, see Sohibsby v. IF estenholz (1870), X.. R. 6 Q. B. 156
as to clause 2, Sirdar Gurdyal Singh v. Rajah of Faridkote, [1894] A. C. 670,
685, 686, judgment of P. 0., with which contract Becquet v. MacCarthy (1831),

2 B.

& Ad.

951,

and judgment

in Sohibshij v. Westenholz,

L. R. 6 Q. B. 155,

161; Gibson # Co. v. Gibson, [1913] 3 K. B. 379.
(e) See Emanuel v. Symon, [1908] 1 K. B. (O. A.) 302, and pp. 66, 58, ante.
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,

from the presence of the defendant in such
country at the time when the obligation in
respect of which the action is brought wa
incurred in that country.

Comment and
Clause

1.

"Whilst we think,"

may

Queen's Bench, "that there

Illustrations.
it is laid

down by

the Court of

be other grounds for holding a

" person bound by the judgment of the tribunal of a foreign

"country than those enumerated in Douglas v. Forrest (f), we
much whether the possession of property, locally
"situated in that country and protected by its laws, does afford
" such a ground. It should rather seem that, whilst every tribunal
" doubt very

"

may

very properly Bxecute process against the property within

"its jurisdiction, the existence of such property, which

may

be

"very small, affords no sufficient ground for imposing on the
"foreign owner of that property a duty or obligation to fulfil the
"judgment. But it is unnecessary to decide this, as the defen" dants had in this case no property in France " (^r).
This statement, though not quite decisive, appears to negative
the claim made by the Courts of some foreign countries, and
especially of Scotland (h), to ground jurisdiction in an action in
personam on the mere fact of the possession by the defendant of
property lying within the limits of the country to which the
Courts belong
1.

X

is

(i)

domiciled and resident in England.

in a house in Edinburgh.

A

He possesses

brings an action against

Court of Session for breach of contract in England.

Edinburgh
dictionem)
(/) 4

.

Bing. 703; and Kule

the

X's goods in

found jurisdiction (ad fundandam
The Court has no jurisdiction (fc)

are arrested to

goods

X in

juris-

95, p. 393, ante.

W

estenholz (1870), L. E.. 6 Q. B. 155, 163, per curiam. See
(y) Schibsby v.
also Voinet v. Barrett (1885), 55 1.. J. Q. B. 39; Emamuel v. Symon, [1908]
Contrast Cowan v. Braidwood (1840), 1 M. & Gr. 882.
1 K. B. (O. A.) 302.

(A) See i. # N. W. Rail. Co. v. Lindsay (1858), 3 Macq. 99; Douglas v.
Jones (1831), 9 Sh. & D. 856; Kule 116, p. 458, post.
(i) See, however, p. 405, ante, as to the possibility of a contract with reference
to land in a foreign country implying submission to the jurisdiction of the
Courts of such country.
(Ic) I.e., the Scottish Court is not a " Court of competent jurisdiction " in the
opinion of English judges. L. ^ N. W. Rail. Co. v. Lindsay (1858), 3 Macq.
See, as to the ambiguity of the expression " Court of competent jurisdic99.
388, ante, and compare Rule 116, p. 458, post, and the Judgtion," pp. 386

—
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»

^

2.

is

to fruit of ^'s, arising

from the negligence of

tjie

defendants in the

act of negligence takes place in England;

The

carriage thereof.

A

He brings an action in
& N. W. Ry. Co. for damage

a fruit merchant at Edinburgh.

the Court of Session against the L.

movable property of the defendant's in Scotland. .The
Court has no jurisdiction {I)
3. A, an Englishman resident in London, has a claim against
X. d Co., an English company resident in London, in respect of a
Life policy granted to JV.
d Co. have money in a bank in
Scotland. A arrests the money due by the bank to
d Co., and
brings an action in the Court of Session against
d Co. on the
policy.
The Court has no jurisdiction (m).
arrests

X

X

X

A

Clause 2.
dictum of Blackburn, J., has suggested that
under the circumstances stated in clause 2, the judgment of a
foreign Court would bind the defendant, i.e., the Court would be a

Court of competent jurisdiction.
The Privy Council, however, have distinctly held that these
circumstances are not sufficient to give jurisdiction, and have thus
stated and

commented upon Blackburn's

"The words
"Westenholz
"

'

of Blackburn,

(n),

.

.

when

at the time

If,

are

.

doctrine:

judgment, in Sckibsby

J.'s,

these: —

the obligation

'

defendants were within the foreign country, but

"

'

the suit was instituted,

'

this,

we

left it before

should be inclined to think the laws

"'of that country bound them; thdugh, before
"

v.

was contracted, the

"

we

—

finally deciding

should like to hear the question argued.-'

ments Extension Aot, 1868 (31

&

The

fact that this ground
admitted in Scotland.
See Pick >r. Stewart, Oalbrcdth S; Co., Ltd. (1907), 15 Sc. L. T. 447.
(V) See L. S; N. W. Rail. Co. v. Lindsay (1858), 3 Macq. 99.
The Court has
jurisdiction according to Scottish law.
(m) See, for the facts, Parken v. Royal Exchange Co. (8 D. 365), cited 3

of exercise of Jurisdiction

In

is

32 Viot.

o. 54), s. 8.

not recognised generally

is

was held that the Court of Session had jurisdiction
But the case does not decide that it was a " Court
of competent jurisdiction" in the sense in which the words are here used, i.e.,
Macq. 109.

this case it

according to Scottish law.
according to English law.

Some doubt once

existed whether, even according to

Scottish law, jurisdiction arising from arrestment goes

heyond the right

to deal

with the property arrested. Sec L. ^ N. W. Rail. Co. v. Lindsay (1858), 3
Macq. 106, 107, opinion of Oranworth, Li. 0. but this view is now superseded.
See, on the extent of jurisdiction, Leggat Brothers v. Gray, [1908] S. C. 67;
Kofe V. I}envent Rolling Mills Co., Ltd. (1905), 7 F. 837; Union Electric Co.,
Ltd. V. Eolman # Co., [1913] S. C. 954; Maclaren, Court of Session Practice,
;

pp. 43, 49.
(«)

I>.

R. 6 Q. B. 161.
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" Upon this sentence it is to be observed, that beyond doubt in
" such a case the laws of the country in which an obligation was
" contiacted might bind the parties, so far as the interpretation
" and effect of the obligation was concerned, in whatever forum.
" the remedy might be sought.
The learned judge had not to
" consider whether it was a legitimate consequence from this, that
" they would be bound to submit, on the footing of contract or
" otherwise, to any assumption of jurisdiction over them in respect
" of such a contract,

by the tribunals of the country in which the
" contract was made, at any subsequent time, although they might
"be foreigners

resident abroad.
That question was not argued,
and did not arise, in the case then before the Court; and, if this
" was what Blackburn, J., meant, their Lordships could not regard
" any mere inclination of opinion, on a question of such large and
" general importance, on which the judges themselves would have
" desired to hear argument if it had required decision, as entitled
" to the same weight which might be due to a considered judg"ment of the same authority. Upon the question itself, which
"was determined in Schibshy^ v. West&nholz {o), Blackburn, J.,
" had at the trial formed a different opinion from that at which he
"ultimately arrived; and their Lordships do not doubt that, if
"he had heard argument upon the question, whether an obliga" tion to accept the forum loci contractus, as having, by reason of
"

" the contract, a conventional jurisdiction against the parties in a
" suit founded upon that contract for all future time, wherever they
"
"

might be domiciled or resident, was generally to be implied, he
would have come (as their Lordships do) to the conclusion, that

" such obligation, unless expressed, could not be implied " (p).
It may, therefore, be concluded, at any rate with great probability, that, as stated in clause 2, the

in a country at a time
itself

when an

mere presence of a defendant

obligation

give the Courts jurisdiction over

is

him

incurred does not of
in respect of such

obligation.

X, a British subject domiciled in England, has held an
X, whilst residing there, is
position and resided in Italy
guilty of a fraud, but, before proceedings are commenced against
him in respect thereof, he has returned to and taken up his perma1.

official

.

nent residence in England. An action, of which he has notice in
England, is brought against him in respect of the fraud in an
L. E. 6 Q. B. 161.
Sirdar ChcrAyal Singh
judgment of P. O.
(p)

(jo)

v.

Rajah of Faridhote, [1894] A. C.
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Italian Court,

Court
2.

A

and judgment for 1,000L

is

recovered.

X, a Swiss

subject,

when

Italian

in Paris, enters into a contract with

that he will not carry on a certain trade in

where.

When

X

is

a French Court.
(?) Suggested
670.

BousUlon

A

brings an action against

The French Court has no

by Sirdar Gurdyai Singh
V.

England or

else-

residing in England he carries on the trade

there in breach of his contract.

(f)

The

has no jurisdiction {q).

Momillon (1880), 14

Digitized
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(

CHAPTER

)

XIV.

JUKISDICTION IN ACTIONS IN

REM (a).

—

Rule 97 (J). In an action or proceeding in rem the
Courts of a foreign country have jurisdiction to determine the

title to

any immovable or movable within such

country.

Comment.

The foundation

of jurisdiction in an " action in

these words in their very widest sense

—

is

rem

"

—using

the power to deal with

or dispose of the property, the titb to which, or the possession

whereof,

If the sovereign of a country has in fact

in question.

is

the power to transfer the ownership or possession of property, the

judgment of

his Courts in regard to such property

regard to the right to such property
" If the matter in controversy
'

'

is

held to be of universal obligation, as to

'right and

title

which

it

decisive in

land," writes Story, " or other

immovable property, the judgment pronounced
sites is

is

(c).

in the
all

forum

rei

the matters of

professes to decide in relation thereto.

'This results from the very nature of the case; for no other
Court can have a competent jurisdiction to inquire into or settle
'

'

such right or

title.

By

the general consent of nations, therefore,,

'in cases of immovables, the

judgment of the forum

rei sitce is

'held absolutely conclusive " (d)

"The same

principle," writes Story, "is applied to all

.

.

.

'cases of proceedings in rem, against movable property, within
'

the jurisdiction of the Court pronouncing the judgment.

What-

(a) As to the distinction between an action in personam and an action in rem^
see Castrigue v. Imrie (1870), L. R. i H. L. 414, 429, opinion of Blaelcburn, J.; Meyer v. RaiU (1876), 1 C. P. D. 358; The City of Mecca (1879),^
6 P. D. (C. A.) 106; In re Trufort (1887), 36 Ch. D. 600;
Craig Steamship Co. v. Chartered, #o. Bank, [1897] 1 Q. B. (C. A.) 460j
Carr v. Fracis, Times # Co., [1902] A. C. 176.
(6) See Story, s. 592.
(c) See Intro., General Principle No. III., p. 40, ante.

6 P.

D. 28; (1881)

Mmna

(d) Story,

s.

591.
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" ever the Court settles as to the right or

title,

or whatever dispo-

makes of the property by

"sition it
sale, revendication, transfer,
" or other act, will be held valid in every other country, where the
"

same question comes

"any

directly or indirectly in

other foreign tribunal.

This

is

judgment before

very familiarly known in

" the cases of proceedings in

rem

"whether they are causes of

prize, or of bottomry, or of salvage,

""

or of forfeiture [or of

in foreign Courts of Admiralty,

damage by

"nature, over which such

collision], or of

any of the

like

Courts have a rightful jurisdiction,

" founded on the actual or constructive possession of the subject" matter {res) " (e).

These words are an authoritative statement of the principle
accepted by English judges that the Courts of a country are

Courts of competent jurisdiction

with regard to the

(/)

title to,

or possession of, movable not less than immovable property which
is situate

in that country, or, it

moment under the actual and

may

be added, which

is

lawful control of the sovereign

at the

whom

such Courts represent.

Our Rule, it should be noted, is of wide application. It applies
not only to proceedings which are in strictness actions in rem,
but also to proceedings such as the administration of a deceased
person's property (g) which, though not strictly actions in rem,

determine the

title to

property.

Illustrations.
1.

Goods belonging

Prussian ship which
in Norway, as

A

Norwegian Court

is

to A, an Englishman, are on board a
wrecked in Norway. The goods are sold

alleges,

wrongfully.

to set aside the sale.

A

takes proceedings in a

The Norwegian Court has

jurisdiction to determine the title to the goods (h).

2.

The

right to the possession of English biUs, drawn and

accepted in England
(e) Story,

H.

Ii.

s.

692, cited

by EngKsh

iirms, is raised before a

with approval in Castrique

414, 428, 429, opinion of Blackburn, J.

.

v.

Norwe-

Imrie (1870), L. R. 4

Compare Minna Craig Steamship

Co. V. Chartered, §o. Sank, [1897] 1 Q. B. (C. A.) 460.
(f) But as to movable property not of exclusively competent jurisdiction.
Compare, as to the principle of effectiveness, Intro., p. 40, ante; and as to the
law governing the assignment of a movable, Rule 152, post. And see Cammell
V. Semai (1860), 5 H. & N. 728, 744, 745, judgment of Crompton, J.; In re
Queensland Mercantile, fo. Co., [1891] 1 Oh. 636, 545; Aloock v. Smith, [1892]
1 Cai. (O. A.) 238.
{g} See chap, xvi.. Rule 101, p. 427, post.
(A) See Cammell v. Sewell (1860), 5 H. & N'. 728; 29 L. J. Ex. 350 (Ex. Oh.).
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gian Court whilst the bills are in Norway, in the hands of N, the
agent of X, to whom the hills have been indorsed in England.
The Norwegian Court has jurisdiction to determine the right to
the possession of the bills

(i)

England leaving land and money in
New York. The Courts of New York have jurisdiction to
administer and to determine the right to succeed to iV's land and
money in New York (fc)
3. JV dies domiciled in

(t)

Alcock

V.

Smith, [1892] 1 Ch. (C. A.) 238.

Compare Enohin v. Wylie (1862), 10 H. 1.. 0. 1, 19, language of Lord
Oranworth, and p. 23, language of Lord Chelmsford. See chap, xvi., Rule 101,
(ft)

p. 427, post.
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CHAPTEE XV.

JUEISDICTION IN MATTERS OF DIVORCE AND AS
REGARDS VALIDITY OF MARRIAGE.
DIVOECE.

I.

(A)

Rule

98.

jurisdiction

Wherk Courts have

— The
to

the

country have

a foreign

Courts of

dissolve

Jurrisdiction.

any parties
the commencement

marriage of

domiciled in such foreign country at
of the proceedings for divorce {a).

This Rule applies to
(1) an English marriage,
(2)

a foreign marriage.

Comment.
This divorce jurisdiction (&) of the Courts of a foreign country
where the parties to a marriage are domiciled is not affected either
by the country where the marriage is celebrated, or by the domicil
or the nationality of the parties at the time of the marriage.
Rule 98, moreover, applies as well to an " English marriage,"
i.e.,

a marriage which, whether celebrated in

where,

is

entered into

by

parties of

whom

England

the husband

or elseis

at the

time thereof domiciled in England, as to a "foreign marriage,"

which does not

fall

(b) Bater v. Sater, [190«] P. (O. A.) 209; Barve-y v. Farnie (1882), 8

App.

by which term

is

Le Mesurwr

meant any marriage

(c)

Le

Mesurier, [1895] A. C. 517; Walker v. Walker,
[1919] A. O. 947; Board v. Board, ibid., 956; Vardopulo v. Vardojmlo (1909),
25 T. L. E. 410; (O, A.) 518; and see App., Note 12, "Theories of Divorce";
Note 16, " Effect of Foreign Divorce on English Marriage.''

Cas. 43;

v.

(6) I.e., in the opinion of English judges, or according to the rules with

reference to the conflict of laws maintained by English Courts.
(e) For the definition of marriage, see p. 289, ante. The rule here laid down
Contrast Sex v. Superintendent
is concerned only with such marriages.

Registrar of Marriages for Hammersmith, Ex 'parte Mir-Anwaruddin, [1917]
1 K. B. (0. A.) 634; and see App., Note 15.
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within the desoription or definition just given of an English marriage.

A

doubt, indeed, was at one time entertained whether
the Court of any foreign country could, in the eyes of EngUsh
tribunals, dissolve an English marriage. But this doubt has nowbeen entirely removed, and the law on this point has been authori-

tatively laid

down

as follows:

—

"

The law now unquestionably stands in this position: That the
" Court of the existing bond
fide domicil for the time being of the
" married pair has jurisdiction over persons originally domiciled in

"another country to undo a marriage solemnized in that otheir
" country
It seems to me that that is the law now, applicable to
" this case " [viz., the case of British subjects originally domiciled
.

England who inter-married in England, and

in

divorced in

New

York], " because

we have

it

had

b©en

as a fact that the

"domicil of the parties, through the husband, was an American
"domicil a domicil in the State of New York" (d).

—

"When
"the

the jurisdiction of the Court

is

exercised according to

rules of international law, as in the case

where the parties

" have their domicil within its forum, its decree dissolving their
" marriage ought to be respected by the tribunals of every civilized

The opinions expressed by

"country.

the English

common law

.in Lolhy's Case{e) gave rise to a doubt whether that
' principle was in consistency with the law of England, which at
" that time did not allow a marriage to be judicially dissolved.

"judges

and the law of England
by Lord Westthese
terms:
'The
position that
in
(f),
the tribunal of a foreign country, having jurisdiction to dissolve the marriages of its own subjeats, is competent to
pronounce a similar decree between English subjects who were
married in England, but who before, and at the time of, the

"That doubt has

since been dispelled;

"was, in their Lordships'
"bury in Shaw v. Gould
"
"

'

'

"
"

'

'

"

opinion,' correctly stated

suit are permanently domiciled within the jurisdiction of such
"'foreign tribunal, such decree being made in a bond fide suit
" without collusion or concert, is a position consistent with all the
" English decisions, although it may not be consistent with the
'

'

'

Sater, [1906] P. (O. A.) 209, 232, judgment of Collins,

((f)

Bater

(e)

(1812), E.U33.

(/)

(1868), L. E. 3

43- Briggs

v.

v.

& Ry.

237; 2 01.

&

M. E.

F. 667.

H. L. 85. Sea Harvey v. Farnie (1882), 8 App. Oas.
Briggs (1880), 5 P. D. 163, whioh established the new doctrine.

27
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"
'

resolution

commonly

cited as the resolution of the judges in

"'Lolley's Case"'{g).

The

Court, moreover, of the country where the parties are

domiciled at the time of the proceedings for divorce has jurisdiction

on any ground for which a divorce may he
granted under the law of such country, even though such ground,
e.g., incompatibility of temper, is not a cause for which divorce
could be obtained in the country, e.g., England, where the parties
to grant a divorce

were domiciled at the time of the marriage (h)
It may now, in
short, be taken to be the established rule of English law, that
.

domicil

The

is

the true test of divorce jurisdiction.

parties at the time of the divorce under the law of the

foreign country where they are then domiciled, e.g., Sweden,

may

be

still

citizens or subjects of another country,

and of a

country, e.g., Italy, under the law of which divorce does not exist.

But even

in this case the English Courts adhere, it is submitted, to

the principle that domicil

is

the test of divorce jurisdiction, and

hold that a Swedish Divorce Court has jurisdiction to dissolve the

marriage of Italian citizens domiciled in Sweden.
ever, be

It m.ust,

admitted that, where citizenship and domicil

of considerable nicety

may

arise, especially in

dealing with the

position of citizens of countries such as Italy, which
capaeitj' depend, not

how-

differ, cases

make

upon domicil, but upon allegiance

personal
nation-

oi;

and further do not recognize divorce as regards their own
citizens (i)
But any difficulty will, by English Courts, now be
almost certainly solved by treating any divorce as valid which is
granted by the Divorce Court of the country where the parties are
domiciled (fc), on the English theory of domicil.
ality,

.

(ff) Ze Mesurier v. Ze Memrier, [1895] A. O. 517, 527, 528, judgment of
Privy Council, cited with approval in Bater v. Bater, [1906] P. (O. A.) 209,
235, Judgment of Eomer, L. J.
Qi) Bater y. Bater, [1906] P. (C. A.) 209; Sumphrey v. Humphrey (1895),
33 Sc. L. R. 99; Soott v. Attorney-General (1886), 11 P. D. 128. The rule

in Scotland appears to be otherwise; Stirling v. Stirling, [1908] 2 Qh. 344,
348, 349; C. D. v. A. B., [1908] S. C. 737, 739 n.

See Fiore, ss. 117—134.
A fraudulent pretemoe that the parties to divorce proceedings are domiciled in the foreign country, e.g., New York, where the divorce is obtained,
See Rule 105, post; Bon-aparte v.
will in England invalidate the divorce.
{i)

(Je)

Bonaparte, [1892] P. 402;

compare Bater

v.

Barnes, President.

A

invalid if the decree

respondent.

Colliss

C onstantinidi

v.

Constantinidi, [1903] P. 246;

Bat^, [1906] P. 217—220, judgment of

>'.

divorce in the country of domicil

may

Sir

J.

and

Gorell

be treated as

pronounced without notice of the proceedings to the
Hector (1875), L. R. 19 Eq. 334, 340—342.

is
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Illustrations.

H

1.

and

W are British subjects domiciled in England.

there intermarry.

B. afterwards becomes domiciled in

W takes proceedings

to obtain divorce in a

Court has jurisdiction

Court.

are the

same

The

as in Illustration 1, except

takes proceedings for divorce on a ground which

TT'

York.

(Z).

The circumstances

2.

that

New York

They

New

New

for divorce under the law of

York, but

which divorce could be obtained in England

(to)

is

a cause

not a ground on

is
.

The Court has

jurisdiction.
3. II

and

W are Italian subjects domiciled in Sweden.

Under

Italian law they could, under no circumstances, obtain a divorce in

H

Italy.
takes proceedings to obtain divorce in a Swedish Court,
and divorce is granted on a ground, e.g., incompatibility of temper,
for which a divorce could not be granted in England. The Court

has (senible) jurisdiction (n)

Sub-Rule.

have

— The

Courts of a foreign country which

jurisdiction to dissolve the marriage of the parties

thereto have jurisdiction to entertain an action against

a co-respondent in a divorce suit for damages due from
such co-respondent to the husband in favour of

such divorce

is

whom

granted, and this without reference to the

residence or the domicil of such co-respondent at the com-

mencement

of the suit

(o).

Comment and
H,

resident

divorce from

Illustration.

and domiciled in

his wife,

W.

British

India, petitions for

The Indian Court has

jurisdiction to

grant a divorce under the Indian Divorce Act, No. 4 of 1869,

(I)

Bater

v. Bater, [1906] P.

(m) Bater

v.

B,.

2.

(O. A.) 209.

Bater, [1906] P. (0. A.) 209; and

(1895), 33 Sc. L.

s.

Humphrey

v.

Humphrey

99; Scott v. Attorney-General (1886), 11 P. D. 128.

(») I.e., English Courts would liold that the Swedish Courts weire Courts of
•oompetemt jurisdiction, and that the divoroe was valid, though apparently it
would not be held valid in Italy.
(o) Compare Ruah v. Rush (1920), 89 L. J. P. (O. A.) 129; [1920] P.
,(C.

A.) 242; Rayment

v.

Rayment, [1910] P. 271.

27(2)
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X

is

a co-respondent.

At

the time

when

the petition

is

pre-

X is neither domiciled nor resident in India. H recover*
judgment against X for 7,000Z. The Indian Court has jurisdictioa
sented

to entertain

H

may recover the 7,000L
an action against X, and
in the English High Court (p)

in an action against

(B)

Rule

99.

X

Where Courts have no

— Subject to

Jurisdiction.

the possible exception herein-

after mentioned, the Courts of a foreign country

have no

jurisdiction to dissolve the marriage of parties not domiciled in such foreign country at the

the proceedings for divorce

commencement

(q).

Comment and

Illustrations.

This Rule certainly holds good as to English marriages

"In no

of

(r).

case has a foreign divorce been held to invalidate an-

".English marriage between English subjects, where the parties
" were not domiciled in the country

"was granted"

(s).

The

by whose tribunals the divorce

Scottish Courts at one time claimed

the right to dissolve English marriages where the parties had

acquired no real domicil in Scotland, but had merely resided there
a sufficient time to give the Scottish Courts jurisdiction, accordingto

one view of Scottish law

(t),

and

this claim

was consistently

re-

(p) Phillips V. Batho, [1913] 3 K. B. 25, which, however, applies ia terms
only to the case of a " foreign country " which is part of the British dominions,

and leaves open the case of a judgment in any other foreign country.
(?) Pitt V. Pitt (1864), 4 Macq. 627; Dolphin v. Bobins (1859), 7 H. L. O.
390; Shaw v. Gottld (1868), L. E. 3 H. L. 55; Shaw v. Attorney-General
(1870), L. R. 2 P. & D. 156; SinoLair v. Sinclair (1798), 1 Hagg. Cons. 294;
Tollemache v. Tollemache (1859), 1 Sw. & Tr. 557; Green v. Green, [1893]'
Conf. In re Mackenzie, [1911] 1 Oh. 578; Ramos v. Ramos (1911),
P. 89.
27 T. L. R. 515; Keyes v. Keyes (1921), 37 T. L. R. 499; [1921] P. 204.
(r) Green v. Green., [1893] P. 89.
(«) Shaw V. Attorney-General (1870), L. R. 2 P. & D. 156, 161, 162, per

Lord Penzance.
(0 See, however,

Pitt v. Pitt (1864), 4 Maeq. 627, which made it doubtful
whether, even according to the law of Scotland, the Scottish Courts had, under
such circumstances, the right to pronounce a divorce; Barktmrth v. Barhworth,

[1913] S. C. 759, which shows that the old clause is not now adhered to. In
Stavert v. Stavert (1882), 9 B. 519, it was distinctly laid down that an English
marriage could not be dissolved on the basie of mere residence. Zow v. Low(1891), 19

E. 115.
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pudiated by English tribunals. In spite, therefore, of doubts
formerly expressed on the subject (m), it must be taken now as
clearly established

that

the Scottish Counts have no power to

dissolve an English marriage where the parties are not really

domiciled in Scotland {x)

and, further, that the same doctrine

;

applies to all foreign Courts

(^/).

K and W, a man and woman domiciled in England, are married
at Greenwich.

K, the husband, afterwards

obtain a domicil, in Scotland.

He

divorce from the Court of Session.

resides,

but does not

then appUes for and obtains a

The Court

of Session has no

jurisdiction to dissolve the marriage {z)

H and W, a man and woman domiciled in England, are married
at Greenwich.
H afterwards resides, but does not obtain a
While residing in India he petitions,
under the Indian Divorce Act, No. IV. of 1869, s. 2, for and
obtains a divorce from the Indian Divorce Court.
The Court
domicil, in British India.

has no jurisdiction (a).

Nor

is

there

any reason

to

doubt that English tribunals apply

the same rule to a foreign divorce purporting to dissolve a foreign

marriage as to a foreign divorce purporting to dissolve an English
marriage, and that, therefore, a foreign divorce is invalid in

England, in the case of a foreign marriage, if the parties to the
are, at the time of the divorce, not domiciled in the
country where the Court granting the divorce exercises jurismarriage
diction.

H

and W, domiciled French subjects, are married in France.
While still retaining their French domicil they are divorced in

3

(«) See expressions of
li. 55, 57.

Lord Caielmsford in Shaw

v.

Goidd (1868), L. B.

H.

(a;) Dolphin v. SoUns (1859), 7 H. L. C. 390, 414, judgment of Xord
Cranworth.
McCarthy v. De Caix (1831), Ibid.
(y) LolUy's Case (1812), 2 01. & F. 567;
,

568.
(z) I.e., is not,

in the opinion of English judges^ a CJourt of competent

and the divorce is consequently invalid in England. See Shaw
V. GouU (1868), L. R. 3 H. L. 55; Dolphin v. Robins (1859), 7 H. L. O. 390;
29 L. J. P. & M. 11; Tollemaahe v. Tollemache (1859), 1 Sw. & Tr. 557.
(a) The Indian Divorce Ckjurt is not, in the opinion of English judges, a

jurisdiction,

Court of competent jurisdiction. See Le Meaurier v. Ze Ueaiarier, [18'95] A. C.
517; Keyes v. Keyes # Gray (1921), 37 T. L. E. 499; [1921] P. 204; Indian
Divorces (Validity) Act, 1921 (11 & 12 Geo. 5, u. 18); and compare Kattigan,
Law of Divorce (India), pp. 6—13, and App., Note 17, " Divorces under the
Indian Divorce Act, &o."
;
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Belgium, where they are residing.

The Belgian Courts have

probably no jurisdiction (&).

Exception.— The Courts of a foreign country, where the

have

parties to a marriage are not domiciled,

juris-

diction to dissolve their marriage, if the divorce
granted by such Courts would be held valid by the
Courts of the country where at the time of the

proceedings for divorce the parties are domiciled.

Comment,
In a

case, the circumstances of

which brought

it

within this

Exception, the existence of the Exception, and the principle on

—

were thus judicially laid down:
The only question that remains for consideration is this
"question of English law: Are we to recognise in this country
"the binding effect of a decree obtained in a State in which the
"husband is not domiciled if the Courts of the State in which he

which

it rests,

"

"is domiciled recognise the validity of that decree?

"has not been
"country.
"
"

The

distinctly

determined in the

This point

Courts of

this

...

evidence, in the present case, shows that in the State of

New York

[where the parties were domiciled] the decision of

"[i.e., the divorce granted by] the Court of South Dakota [where
" the parties were not domiciled at the time of the divorce] would

The point then is: Are we in this
as valid.
" country to recognise the validity of a divorce which is recognised
" as valid by the law of the domieil? In my view, this question
"be recognised

"

must be answered in the affirmative. It seems
come to any other 'conclusion, because the

" to

to

me

impossible

status is affected

(6) See Le Mesurier v. Le M^surier, [1893] A. C. 517, 540, cited p. 292,
ante; and Wilson v. Wilson (1872), L. R. 2 P. & D. .435, 442, cited p. 286, ante.
Tlie statements of law in these cases are so wide that they clearly apply not

only to English but to foreign marriages. Nice questions may, however, be
raised as to the efiect in England of a foreign divorce granted in a country
where the parties are not domiciled. It may, for example, be suggested with
some reason that the Exception to Rule 63, p. 294, ante, may be applicable to
the divorce jurisdiotion of a foreign Court no less than to the divorce jurisdiction
of the

A

High Court.

Note, further, the effect of the Exoeptiom to Bule 99.

eonfliet is inevitable wheire divorce jurisdiotiom is exercised

by foreign

Courts on the score of nationality in respect of foreigners domiciled in England.
Such divorces would clearly be held invalid in Eingland.
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recognised in the State of

tliat is

State of the domicil

That being

it.

so,

—as

having

[H] and [W]

his

affected .and

former wife,

the present petitioner, have ceased to be husband and wife in the
" place where thej were domiciled at the date of the decree. It
'

'

seems to

me

must recognise
and
the other State— and that it must be

logically to follow that this Court

that state of dissolved union

— dissolved, that

is,

in one State

" reeognised as dissolved in
" recognised as dissolved all over the world
"(c).

Illustrations.

H, a, domiciled citizen of the State of New York, marries in
England W, a domiciled Englishwoman. W, when settled apart
from H, though not domiciled in the State of South Dakota,
obtains a divorce from H, who is then domiciled in New York.
A Court of New York admits the jurisdiction of the Court of
South Dakota and treats the divorce as valid. The divorce is
vaHd in England, i.e., the South Dakota Court, though the
1.

parties were not domiciled in

South Dakota,

treated as having

is

jurisdiction (d)

H

and

W.

Swedish subjects married in Sweden, are domiWhile they are domiciled in Italy they obtain a
divorce in Sweden.
Italian Courts would apparently hold the
divorce valid (e).
The divorce (s&mble) is valid in England (/).
2.

ciled at Turin.

H

3.

W, French

and

divorce in France.

in

New

hand,

England
(c)

York,

it is

citizens,

New

domiciled in

If the divorce

is

(semble) valid in England;

it is

invalid in

New

York,

York, obtain a

in these circumstances valid

it is also

if,

on the other

(semble) invalid in

(g)

Armitage

v.

Attorney-General, [1906] P. 133, 141, 142, judgment of Sir

J. Gorell Barnes, Pres.
{d) Ibid., 13S.
(e)

The doctrine maintained by Italian lawyers appears
upon the domicil, but upon the

jnrisdiction depends not

to be that divorce

nationality of the

See Fiore, ss. 131, 132.
(/) Armitage v. Attorney-General, [1906] P. 135.

parties.

i^g)

The

difference

is

that

if

the divorce

is

valid in

New

York, where the

parties are domiciled, the case falls within the exception to Rule 99;

invalid

in.

New York

the case falls within Eule 99.

[1908] 2 Ch. 344; Caas

v.

Cass (1910), 26 T. L. B. 305; 102 L. T. 397.
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DECIARATION OF NULLITY OF MAEEIAGE.

II.

Rule

100(A).

— The Courts of

a foreign country have

(semble) jurisdiction to declare the nullity of

any mar-

riage celebrated in such country.

Comment.
This Rule has no reference to divorce.

It

means that the

Courts of a foreign country where a marriage has been celebrated
have, according to English law, a right to determine whether the
acts

gone through by the parties

to the

marriage constituted a
This juris-

valid marriage according to the laws of that country.

diction

independent of the domioil of the parties.

is

cannot be laid

down

as absolutely certain.

Our Rule

There appears

to be

no reported case which precisely decides how far our Courts admit
the jurisdiction of the Courts of a foreign country to deterruine
the validity of a marriage there celebrated. But English Courts
have assumed jurisdiction for themselves to determine the validity
of a marriage celebrated in England, even in the case of parties
not domiciled in England (i), and there is no apparent reason why
they should not concede an analogous jurisdiction to the Courts of
a foreign country.

Two

points are clear.

marriage

is

its validity,

First, the Courts of a country

celebrated have

no exclusive jurisdiction

where a

to determine

for our Courts will determine the validity of a mar-

riage celebrated abroad

(Jc)

.

Secondly, English Courts do not

(A) See story, ss. 695—697; Moach v. Garvan (1748), 1 Ves. Sen. 157;
Scrimshire v. Scrimshire (1752), 2 Hagg. Cons. 408; Sinolair v. Sinclair (1798),

Hagg. Cons. 294; Ogden

v. Ogden, [1907] P. 107; [1908] P. (O. A.) 46.
Mallac (1860), 2 Sw. & Tr. 67; 29 L. J. P. & M. 97.
(A) Sliding v. Smith (1821), 2 Hagg. Cons. 371.
See Kent v. Bwrgess
(1840), 11 Sim. 361; but compare Hooch v. Garvan (1748), 1 Ves. Sen. 157.
Jurisdiction to make a deolaration of nullity may (semble) be given by the
domicil of the respondent (^Johnson v. Cooke, [1898] 2 Ir. R. 130), though the

1

(s)

Simonin

v.

marria^ was celebrated in another country. The respondent, however, was
also resident in Ireland, and did not contest the action.
But see Bater v.
Eater, [1906] P. 209, 220, and Rule 65, p. 300, ante. In Turner v. Thompson
Hannen, Pres., recognised the validity of » decree of
by the Court of the domicil of partiecs, the decree
being equivalent to a decree of nullity. In Moore v. Bull, [1891] P. 279, 281,
the validity of a decree of nullity based on domicil or residence was assumed, but
(1888), 13 P. D. 37,

dissolution of marriage

not decided.
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much importance to any decision as to the validity of a
marriage given by the Court of a foreign country, e.g., Belgium,
which is not the country, e.g., France, w^here the' marriage was

attach

celebrated, and it would seem that the Courts of a foreign
country are not, in general at least, held by English judges to be
Courts of competent jurisdiction for determining the validity of a
marriage which does not take place in such foreign country.

"The validity of marriage," says Lord Stowell, "however,
must depend in a great degree on the local regulations of the
' country where it is celebrated. A sentence of nullity of mar"riage, therefore, in the country where it was solemnized would
"

" carry with

it great authority in this country; but I am not pre" pared to say that a judgment of a third country on the validity
" of a marriage, not within its territories nor had between subjects

"of

that country, would be universally binding.
For instance,
" the marriage alleged by the husband is a French marriage {i.e.,

"a. marriage celebrated in France],

A

French judgment on that

"marriage would have been of considerable weight; but

"not follow that the judgment

does

it

of a Court at Brussels

on a

" marriage in France would have the same authority, much
" on a marriage celebrated here in England " (Z).

(I) Judgment of Lord Stowell, Sinclair v.
Whether the mere residence of one or both

Sinclair (1798), 1

less

Hagg. Cone. 297.

of the parties in a foreign country

gives the Courts of such country (in the opinion of our Courts) jurisdiction to

adjudicate

England,
the

upon the

is

validity of a marriage celebrated in another country, e.g.,

doubtful.

Compare Rule

65, p. 300, ante, as to the jurisdiction of

High Court.

It has been judicially suggested that something may depend on the cause for
which a decree or judgment of nullity is granted by a foreign Court. " It may
" possibly be that if a suit were brought for nullity on the ground of impotence,
" and the facts were established in favour of the petitioner, either in the Court of
" the domicil of the parties or in the Court of the country in which the marriage
" was celebrated, it might be reasonable to hold that such a decree ought to be
" treated as universally binding, but it does not at all follow, where the only
" matter in dispute is whether a marriage ought to be held valid in the country
" where it was celebrated, and its validity is challengied on the ground of want of
" compliance with the formalities required by the laws of another country, that
" the Courts of the former country are to be bound by a decision on the question
" of the validity of the marriage given in the other country, even though it be
" the country of the domicil of one of the parties. It certainly would be somo" what startling if this Court, having come to the conclusion that the marriage
" in question between the appellant and Philip was valid .in England, should
" yet hold that the French decision that it was not a valid marriage was binding
" upon it." Ogden v. Ogden, [1908] P. (O. A.) 46, 80, 81, judgment of C. A.
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Illustrations.
1
H, ati Englishman, and W, an Englishwoman, domiciled in
England, go through what purports to be the celebration of a
takes proceedings in a French Court to
marriage in France.

H

have the marriage declared invalid on account of the neglect of

some of the forms required by French law.
Court

has

marriage

(to)

jurisdiction

to

determine

Semhle, the French

the

vajiditj

of

the

.

H and W, an

Englishman and an Englishwoman, domiciled
what purports to be the celebration of a
marriage in France. Afterwards, when
and
are domiciled in
2.

in England, go through

Belgium,
Court.

H
W
H obtains a sentence of nullity of marriage in a Belgian

Whether the Court has

(m) See Boaoh
(1752), 2

Ha^.

v.

jurisdiction? (w).

G-arvan (1748), 1 Ves. Sen. 157; SorimsMre

v.

Scrimshire

v.

Thompmm

Cons. 408.

(») Sinclair v. Sinclair (1798), 1

Hagg. Cons. 294; Turner

(1888), 13 P. D. 37.
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(

CHAPTEE

)

XVI.

JURISDICTION IN MATTERS OF ADMINISTRATION

AND
Rule 101

(«).

— The

SUCCESSION.
Courts of a foreign country have

jurisdiction to administer,

sion to, all

and to determine the succesimmovables and movables of a deceased

person locally situate in such countiy.
This jurisdiction is unaffected by the domicil of the
deceased.

Comment and

Illustration.

This Rule is merely an application or result of Rule 97
There
no reason, it may be added, to suppose that English Courts deny
.

is

to foreign tribunals in matters of administration as extensive a

jurisdiction as they claim for themselves.

in England, dies in England
10,000L in New York. Administration is taken
York. The New York Courts have jurisdiction ta

N, an Englishman domiciled
intestate, leaving

out in

New

administer the 10,000Z., and

if

they see

fit,

to

determine who are

the persons entitled to succeed beneficially to the distributable
residue of the 10, 000L(&).

Rule

102(c).

— The Courts

of a foreigu country

jurisdiction to determine the succession to

all

have

movables^

(a) See Story, ss. 591, 592, cited pp. 413, 414, ante, and Rule 97, p. 413, ante;
and Meyappa Chetty v. Supramanian Chetty, [1916] 1 A. C. 503. CompareRule 152, p. 561, post. Gonf. Craster v. Thomas, [1909] 2 CSi. 348, which

token together with Sewson v. Shelley, [1914] 2 Qh. (C. A.) 13, shows that,
even where a grant of administration is made to an administrator who obtains
it by fraud, or under an erroneous belief that the intestate is dead, and sells
part of deceased's immovables, the sale gives an unimpeaohable title to a
bond fide purchaser who does not know the circumstances which make the grant
invalid.

See pp. 442, 443, post.

Compare Enohin v. Wylie (1862), 10 H. L. O. 1.
(c) Compare In re Trufort, TraforcL v. Blanc (1887), 36 Ch. D. 6O0; Enohin
v. Wylie (1862), 10 H. L. C. 1; 31 L. J. Oh. 402; Doglioni v. Crispin (1866),
Compare Ewing v. Orr-Evnng (ll883|), 9 App. Cas. 34; and.
Ii. R. 1 H. L. 301.
Eiving v. Orr-Ewing (188S), 10 App. Cas. 453.
(6)
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wherever locally situate of a testator or

intesta.te

dying

domiciled in such country.

Comment.
If a deceased person is at the

moment

a.broad, the Courts of his domicil

of his death domiciled

have jurisdiction, though not

necessarily exclusive jurisdiction, to decide

upon the right

to the

succession to his property.
" The rule to be extracted

from [the] cases appears to be this,
" that although the parties claiming to be entitled to the estate of
"a deceased person may not be bound to resort to the tribunals
" of the country in which the deceased was domiciled, and although
" the Courts of this country may be called upon to administer the
" estate of a deceased person domiciled abroad, and in such case
" may bo bound to ascertain as best they can who, according to the
" law of the domicil, are entitled to that estate, yet where the title
"has been adjudicated upon by the Courts of the domicil, such
"adjudication is binding upon, and must be followed by, the
" Courts of this country " {A).
Illustrations.
1.

T

dies domiciled in France;

diction to determine whether

A

he leaves money, goods, &c.

The French Courts have

both in France and in England.
is

juris-

or is not entitled to succeed to

T's money, &c. in France and in England {d).
2. T,

an Englishman and a British subject, dies domiciled in

He leaves at his death goods in England. A claims
under Portuguese law, entitled to succeed to T's movable
property, and inter alia to the English goods. A would not be,
according to English law, a legitimate son of T The Portuguese
Portugal.
to be,

.

Courts have jurisdiction to determine whether
succeed to T's movables

A

is entitled to

(,e).

{d) In re Trufort (1887), 36 Oi. D. 600, 611, per Stirling, J.
(e) Doglioni v. Crispin (1866), L. E. 1

Digitized

H. L.

by Microsoft®

301.

(

429

CHAPTEE

)

XVII.

EFFECT OF FOREIGN JUDGMENTS IN ENGLAND
GENEEAL.

I.

(i)

Rule

103.

—A

No

(a).

Direct Operation.

foreign judgment has no direct opera-

tion in England.

This Rule must be read subject to the
116 (i) and 117(4
Comment.

A

Rules

effect of

foreign judgment {d) does not operate directly in England.

The judgment
by execution.

of, e.g.,

a French Court, cannot be enforced here

(m) Invalid Foreign Judgments.

Rule

104.

—Any foreign judgment which

is

not pro-

nounced by a Court of competent jurisdiction (/)
invalid

is

{g).
«

—

As to foreign judgments, see Westlake, chap, xvii.; Story, ss. 584 618 I;
Wharton, ss. 646 675; Savigny, Guthrie's transl. (2nd ed.), pp. 240—242;
Foote, chap, xi.; and generally, see Piggott, Foreign Judgments (3rd ed.),
(ff)

—

pt.

i.

—

iii.

Enle as to extension of certain judgments of Superior Court in one
part of United Kingdom to any other part; and see the Judgments Extension
Act, 1868 (31 & 32 Vict. o. 54).
See also Inferior Courts Judgments Extension Act, 1882 (45 & 46 Vict. u. 31);
and Piggott, pt. iii., pp. 156, 157. The effect of this Act is purposely not
(6) I.e.,

embodied in this Digest.
(c) I.e., Kule as to extension of certain judgments of Superior Courts in
British possessions to England; and see the Administration of Justice Act,
1920 (10 & 11 Geo. 5, u. 81), Part II.
(d)

For

definition of " foreign judgment," see p. 386, ante.

^ Co. v. Liverpool Cotton Assn. (1911), 105
judgment or award not enforceable by an
foreign
of
a
example
for
97
T.
L.
English Court.
" Court of competent jurisdiction," sea Rule 91, p. 386,
(/) For meaning of
(e) See Merrifield, Ziegler

ante.
(o) I.e., of course, invalid in England. See Sirdar Ourdyal Singh v. Rajah
Curiam.
of Faridkote, [1894] A. O. 670, 684, per
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Whether a Court which has pronounced a foreign
judgment is, or is not, a Court of competent jurisdiction
in respect of the matter adjudicated upon by the Court
is to

be determined in accordance with Rules 91 to 102.

The

validity of a foreign

judgment

is

not, in general,

by the fact that the Court which pronounces
judgment is not a proper Court (h).
affected

the

Comment.

A

judgment pronounced by a Court which is not a " Court of
competent jurisdiction " in the sense in which the term is used in
this Digest is a decision given by a Court with reference to a
matter which, according to the principles maintained by our
judges, the foreign Court had no right to determine.
Hence the
judgment is necessarily invalid in England, or, to look at the same
thing from another point of view, the right acquired under the
foreign judgment is not " duly " acquired, and is therefore not a
right which is entitled to recognition in England (i)

—7s

a judgment pronounced by a foreign tribunal
which is a Court of competent jurisdiction, but is not a " proper
" Court" Qc), valid?
This question must almost certainly be answered in the affirmative, though the matter is one which requires some explanation (Z)
The, general current of authority strongly, if not decisively,
favours the validity of such a judgment.
Thus it has been held that it is no answer to an action in
England on a French judgment against a French citizen domiciled
in France, that the Court giving the judgment was not a Court of
competent jurisdiction according to French law, i.e., was not a
proper Court (m), and with reference to this case Westlake writes:

Question.

(A) Vanquelin v.

[1899] 1

CSi.

Boimrd (1863), 33 L.

J. 0. P. 78;

But contrast Castrique v. Imrie (1870), L. R. 4 H. L.
of " proper Oourt," see Rule 91, p. 386, ante.
(J)

Pemberton

(0. A.) 781; Doglioni v. Crispin (1866), L. B. 1

See Intro., General Principle No.

I.,

414, 429.

v.

H. L.

Bughes,
301.

For meaning'

p. 23, ante.

See Rule 91, p. 386, ante.
(V) Contrast Vanquelin v. Bouard (1863), 15 O. B. (N. S.) 341; 33 L. J. O. P.
78; and Westlake (5tli ed.), p. 408, in favour of the validity of such judgment,
with the opinion of Blackburn, J., in Castrique v. Imrie (18(70), L. R. 4 H. L.
(ft)

414, 429, cited p. 431, post.

See also Godard v. Gray (1870), L. R. 6 Q. B.

,1

139, 149.
(»i)

Vanquelin

v.

Souard (1863), IS O. B. (N. S.)
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" If the foreign suit was not brought in the right Court of a
" country which, as a territory, was internationally competent, this
" was matter of defence which ought to have been pleaded in that
"Court.
And the party cannot take the objection in
" England "(w).
.

.

.

On the other hand, judicial language has certainly been used
which seems to imply that the validity of a foreign judgment may
depend on the Court pronouncing it being a proper Court. Thus
with reference to the validity of a judgment in rem it has been
laid do'N^Ti: "We think the inquiry is, first, whether bhe subject" matter was so situated as to be within the lawful control of the
" State under the authority of which the .Court sits [i.e., whether
" the Court was a Court of competent jurisdiction]; and, secondly,
"whether the sovereign authority of that State has conferred on
" the Court jurisdiction to decide as to the disposition of the thing,
" and the Court has acted within its jurisdiction [i.e., whether the
"Court

If these conditions are fulfilled, the
is a proper Court].
" adjudication is conclusive against all the world " (o)
Whence it
.

might be inferred that, at any rate in the opinion of Lord Blackburn, it was a condition of the validity of a foreign judgment that
it should be pronounced by a proper Court, or, in other words, that
the Court giving the judgment should possess not only extrabut also intra-territorial competence; and
no doubt at first sight it appears a paradox that a' judgment pronounced by a foreign, e.g., by a French, Court, which has not
territorial competence,

authority to give judgment under French law, should ever be held
valid in England.

The

difficulties of the

question raised and the apparent difference

of opinion between high authorities

may

be removed by the

following considerations:

When

a foreign, e.g., a French, Court, which from an inter-

national point of view

is

a Court of competent jurisdiction, delivers

upon the Court
though
obviously
not pronounced
by French law, the judgment,
by a proper Court, may bear one of two different characters. It
may be irregular, but have validity in France until it is set aside;
or it may be a complete nullity, and have no legal effect whatever
a judgment

in excess of the authority conferred

in France.
(«) Westlake (5th ed.), p. 400. Compare 3rd ed., p. 439, s. 319.
(o) Castrique v. Imrie (1870), L. R. 4 H. L. 414, 429, opinion of BlaokIburn, J.
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on the one hand, the judgment is simply irregular, and,
until it is set aside, gives A a right in France, e.g., to the payment
of a sum of money by X, then it ought to be held valid in
If,

England, for A has acquired a right under French law, and
English Courts are not Courts of Appeal from the judgment of a
foreign tribunal.

on the other hand, the judgilient is in France a mere nullity,
and A in whose favour it is given, acquires under it no rights in
If,

,

France, then

it

should be treated as invalid in England, for

A

has

acquired n© right under French or any other law which he is
entitled to enforce in

To

England

(p)

may

be added that a judgment in fact pronounced by
a foreign Court of competent jurisdiction is far more likely to be
this it

The

irregular than void.

practical result, therefore, follows that

a judgment pronounced by a foreign Court of competent jurisdiction is generally valid in England, even

though not pronounced

by a proper Court.
Illustrations.
1.

A

obtains

judgment in a French Court against

The debt has been

subject, for lOOZ.

England.

JL,

a British

contracted, if at

X. has never been in France, and there

is

all,

in

no circum-

French Court, in the opinion of
English judges, a right to pronounce judgment against
(i.e.,.

stance in the case giving the

X

the French tribunal

The judgment
2.

X

is

ship

not a Court of competent jurisdiction)

invalid (r).

A

(g)..

•

An

the owner of a British ship.

brought by

The

is

is

action in

rem

is

against the ship in a Louisiana Admiralty Court.

is not,

and never has been, in

fact,

under the control

of the Court, nor within the territorial limits of the State of

The Court

Louisiana.

judgment

is

gives

judgment in favour of A.

The

invalid (s).

X,

a, British subject, is the owner of a British ship.
At the
A, the ship is arrested when just outside the territorial,
waters of France, and an action in rem is brought against the ship

3.

suit of

(p) See Intro., Greneral Principle No. I., p. 23, ante.
(j) See as to jurisdiction of foreign Courts in actions in personam. Rules 95,
96, pp. 393, 408, ante.
(r) Schibsby v. Westenholz (1870), L. R. 6 Q. B. 155.
(s)

See as to jurisdiction of foreign Courts in actions in rem, Rule 97, p. 413,

ante.
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The judgment

ship.

4

.

A

grants

Judgment

invaKd (t).
colonial Court, at a time when

H

is

433

given against the

is

a divorce from his wife,

Court of competent jurisdiction

H

is

W.

(m),

domiciled in England,

The Court not being a

the sentence of divorce

is

iiivalid

A,

a. French citizen resident in France,
obtains judgment
X, a French citizen resident in France, for a debt due
from X to A. The French Court has under French law jurisdiction only over traders.
X is not a trader. The French Court is
not a proper Court in which to sue X. No steps are taken by X
The judgto get the judgment of the French Court set aside.
ment is (probably) valid (a;).

5.

against

6.

H

and W, husband and wife, are domiciled in Florida.

H

takes proceedings in the Florida Divorce Court to obtain a divorce

from

W.

W does not appear. H obtains

There

a divorce.

is

an irregularity in the proceedings which might have given ground
for an appeal, and which might on such appeal possibly have
caused the divorce to be declared void. There is no appeal. The

judgment of divorce

—

is

is

Rule 105 (s). A
obtained by fraud

valid

(t/).

foreign judgment

is

Such fraud may be either
(1) fraud on the part of the party
the judgment is given or

in

invalid

which

whose favour

;

(<) Compare Borjesaon v. Oarlberg (1878),
Fogo (1860), 1 J. & H. 18; (1863), 1 H. &

3

App.

ST.

Cas. 1316;

195;

Simpson

v.

but see Exoepition to

Rule 109, p. 442, fost.
(«) Sec as to jurisdiction of foreigii Courts in matters of divorce, Rules 98,
99, pp. 416, 420, ante.

Vanquelin v. Bmmrd (1863), 15 O. B. (N. S.) 341; 33
(a;) I.e., in England.
L. J. C. P. 78.
(y) Pemberionv. Hughes, [1899] 1 Ch. (O. A.) 781, 792, judgment of Lindley, M. E.; pp. 794, 795, of Rigby, I.. J.; and p. 796, judgment of Vaughan
Williams, L. J.
(a) As to effect of fraud on validity of judgment generally, see Duohess of
Kingston's Case (1776), 2 Sm. L. 0. (9bh ed.), 812; compare Nouvion i.
Freeman (1887), 37 Ch. D. (C. A.) 244, 249, judgment of Cotton, L. J.; on
v. Op'p«nheimer (1882), 10 Q. B. D. (0. A.)
295; VadaUi, v. Lawes (1890), 25 Q. B. D. (C. A.) 310; Bowles v. Orr (1835),
1 Y. & C. 464; Blake v. Smith (1810), 8 Sim. 303; Manger v. Cash (1889), 5
T. L. R. 271; on judgments in rem, Story, s. 592; The Alfred Nobel, [1918]
P. 293; on judgments of divorce, Shaw v. Gould (1868), L. R. 3 H. L. 55,71,

judgments in personam, Abouloff

language of Lord Oranworth; p. 77, language of Lord Chelmsford.

28

D.
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(2) fraud

on the part of the Court pronouncing the
judgment.
Comment.

Any judgment
ment,

is, if

whatever

(a),

and therefore any foreign judg-

obtained by fraud, invalid.

The party contesting

the

judgment may prove fraud even though this cannot
be done without re-trying the questions adjudicated upon by the

validity of a

foreign Court.

"There are two rules relating to these matters which have to
" be borne, in mind, and the joint operation of which gives rise to
all, there is the rule which is perfectly
and well known, that a party to an action can
" impeach the judgment in it for fraud. Whether it is the judg" ment of an English Court or of a foreign Court does not matter;

"the

First of

difficulty.

" well established

" using general language, that is a general proposition uncon-

"ditional and undisputed. Another general proposition which,
" speaking in equally general language, is perfectly well settled,
" is, that when you bring an action on a foreign judgment, you
"cannot go into the merits which have been tried in the foreign
" Court.
But you have to combine those two rules and apply
" them in the case where you cannot go into the alleged fraud
" without going into the merits.
" Which rule is to prevail?
That point appears to me to have

" been one of very great difficulty before the case of Abouloff
" V. Oppenheimer (&). At the time when that case was decided

"namely, in 1882
"

Bank

—there was

a long line of authorities, including

Nias

Ochsenbein v. Papelier (d),
and enforcing the
" general proposition, that in an action on a foreign judgment you
" cannot re-try the merits. But until Abouloff' s Case
the diffi" and

of Australasia v.

Cammell

(c),

v. Sewell (e), all recognising

(/)

" culty of combining the two rules and saying

what ought

to be
" done where you could not enter into the question of fraud to
(a) Ochsenbein v. Papelier (1873), L. R. 8 Ch. 695.
Contrast Robinson v.
Fenner, [1913] 3 K. B. 835, which ahows the distinction between attacking
a judgment obtained by practising a deception on the Court, and alleging that
is invalid because the Court has declined to admit evidence showing
that one of the parties to an agreement has defrauded the other.
(6) 10 Q. B. D. 295.

a judgment

Q. B. 717.
L. R. 8 Gh. 695.

(c) 16
((i)

(e) 5

H. & N.

(/) 10 Q. B.

728.

D. 295.

1

Digitized

by Microsoft®

EFFECT OF FOREIGN JUDGMENTS.
'

prove

it

435

without re-opening the merits, had never come forward

That point was raised directly in the case
I cannot
it was decided.
'fritter away that judgment, and I cannot read the judgments
without seeing that they amount to this that if the fraud upon
'for explicit decision.

'of Ahouloff V.

Oppenheimer, and

'

:

'

the foreign Court consists in the fact that the plaintiff

has

induced that Court by fraud to come to a wrong conclusion, you
'can re-open the whole case even although you will have in. this
'

'

'

Court to go into the vei-y facts which were investigated, and
which were in issue in the foreign Court. The technical objec-

same

technically answered

by the

'

tion that the issue is the

'

technical reply that the issue is not the same, because in this

is

Court you have to consider whether the foreign Court has been
'imposed upon. That, to my mind, is only meeting technical
argument by a technical answer, and I do not attach much

'

'

'importance to

it;

but in that case the Court faced the dif&culty

you could not give effect to the defence without rc-trying
'the merits.
The fraud practised on the Court, or alleged to
have been practised on the Court, was the misleading of the Court
by evidence known by the plaintiff to be false. That was the
'whole fraud. The question of fact, whether what the plaintiff
had said in the Court below was or was not false, was the very
'question of fact that had been adjudicated on in the foreign
Court; and, notwithstanding that was so, when the Court came
to consider how the two rules, to which I have alluded, could be
Well, if that foreign judgment was
worked together they said
obtained fraudulently, and if it is necessary, in order to prove
that fraud, to re-try the merits, you are entitled to do so
'

that

'

'

'

'

'

'

'

:

'

'

'

'

'

according to the law of this country.' I cannot read that case in
any other way " (g).
The fraud which vitiates a judgment must generally be fraud
-of the party in whose favour the judg'ment is obtained, but it may
(conceivably, at any rate) be fraud on the paj± of the foreign
Court giving the judgment, as where a Court gives judgment in
favour of A, because the judges are bribed by some person, not
the plaintiff, who wishes judgment to be given against X, the
'

'

defendant.

The

doctrine that fraud vitiates a judgment applies in principle

to foreign

tion differs

judgments of every class, but the extent of its applicasomewhat according to the nature of the judgment.

(g) Vaddla v.

Lawes

(1890), 25 Q. B.

D. (0. A.) 310, 316, 317* per Lindley,

L.J.

28(2)
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It is clearly applicable to a

be

it

judgment in personam

(h),

where,

noted, the rights in question are the rights of the litigants or

of their representatives.
It applies further, at any rate, between the litigants, to a
" The doctrine, however," writes Story [that

judgment in rem.

in proceedings in rem, the

judgment of a Court of competent

jurisdiction is conclusive], "is always to be understood with this

"limitation, that the judgment has been obtained bond fide and

"without fraud;

for if fraud has intervened, it will doubtless
" avoid the force and validity of the sentence " (i). But it is questionable* whether the fraud which, as

a

judgment in rem

litigants, vitiates

bond
who, in ignorance of the fraud, acquire under or in

fide purchasers,

consequence of the judgment a
thereby.

between the

affects the rights of third persons, e.g.,

" Fraud,"

title to

the res, e.g., a ship, affected

has been said by

it

Mr. Justice Blackburn, in

reference to this very question, " will indeed vitiate everything;
" though we may observe that there is much force in what
" Mr. Mellish suggested in the course of his argument in this case,

" that even if there had been fraud on the part of the litigants, or
" even of the tribunal, it would be very questionable whether it

"could be

up against a bond

set

fide purchaser

who was

quite

"ignorant of it"(fe).
It applies again,

though in a more limited way,

or sentence of divorce.

to a

judgment

If the fraud or collusion of the parties

induces the Divorce Court of a foreign country to believe that

it

has jurisdiction where, according to the doctrine maintained by
English tribunals, it has no jurisdiction, then the judgment or
sentence of divorce

is

But

or collusion (l).

rendered in England invalid by such fraud
if

the fraud or collusion does not go to the

root of the foreign Court's jurisdiction, but merely,

by the pretence

of facts which do not exist, or the suppression of faicts which do
exist,

induces the foreign Court to grant a divorce which

it

would

not otherwise have granted, then (semble), as long as such divorce
continues in force in the country where it is granted, it cannot beinvalidated
collusion.

(ft)

Vadala

England merely on account of such fraud or
of the judgments as to the effect of fraud

in

In
v.

many

Lames (1890), 25 Q. B. D.

(C. A.) 310.

(«) Sfiory, a. 592.
(Je)

v. Imrie (1870), L.. B. 4 H. L. 414, 433, opinion of BlackSee Exception, p. 442, post; and Rule 152, p. 561, post.
Dolphin V. Robim (1859), 7 H. L. C. 390; 29 L. J. P. & M. 11; Shma v.

Custrique

burn, J.
(I)

Chyuld (1868), L.

R.

3

H. L.

55; Bonaparte v. Bonaparte, [1892] P. 402.
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or sentence of divorce it has been said that

thie

not recognise the decree of a foreign tribunal where

the judgment has been obtained by the collusion or fraud of the
" But I think, when those cases are examined, that the
parties.
" collusion or fraud which was being referred to was in every
" case

collusion or fraud relating to that which went to
"the root of the matter, naimely, the jurisdiction of the Court.
" In other words [they were], as an illustration, cases where the
" parties have gone to the foreign country and were not truly
" domiciled there, and represented that they were domiciled there,
" and so had induced the Court to grant a decree. The collusion
" or fraud in those cases goes to the root of the jurisdiction. There
" is no jurisdiction if there is no domicil, and therefore collusion
" and fraud entered into many of those cases in a way that went
" to fortify the view that where there is no domicil there is no
" jurisdiction. But supposing that what was kept back was some" thing that would have made the Court come to a different
" conclusion than it would othertwise have done, I can see no valid
" reason in the judgments in cases affecting status for treating the
.

.

.

" decree as a nullity, unless

it is set

aside " (m).

" is a

If a divorce judgment
judgment in rem, or stands on the
' same footing, as I think it undoubtedly does, can it be impeached
" in proceedings taken in this country by a person not a party

judgment at all? Can proceedings effectually be taken
" in this country while that judgment stands unimpeached in the

'"to the

"country where

it

was made?"

(to).

Illustrations.
1

A

obtains in a Russian Court a judgment against

A certain goods of A's,
or pay A a sum equivalent to

X that X

shall either deliver to

then, as alleged, in

.X's possession,

1,05QL

ment, which
is

is

The judg-

affirmed on appeal to a superior Russian Court,

obtained by A's fraudulently concealing from the Court that

at the very

moment when the action
A. The judgment

the possession of
2.

A

is

brought the goods are in

is

invalid (o).

brings an action in Sicily against

X

alleged to be due on certain bills of exchange.
(m) Bater

v.

to recover

A

money

obtains judg-

Buter, [1906] P. 209, 218, judgment of Sir J. Gorell Barnes,

Pres.

(«) Ibid., 209, 228, per Cbllins,

M. R.;

conf.

judgment of Eomer,

pp. 236, 237.
(o)

Aboulof

V.

Ojypenheimer (1882), 10 Q. B. D. (C. A.) 295.
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X by fraudulently representing to the Italian Court,
bills of exchange were given under the authority of X

ment against
that the

and for mercantile transactions, whereas they were given without X's authority for gambling debts. The judgment is
invalid (p)
3. A obtains a
.

judgment

judgment against

given against

is

X

X in a foreign Court. The
X declines to bribe the

because

The judgment is invalid (g).
It is agreed
commences an action against
in France.
between A and
in France that the action shall be dropped
and the whole matter in dispute be referred to arbitration in
London.
under this arrangement returns to England. A
foreign Court.
4.

X

A

X

X

fraudulently, and in breach of this arrangement, continues the

X

in a Freach
judgment against
Court for a sum equivalent to 2201. The judgment is invalid (r).
5. J[ is the owner of a British ship.
A, when the ship is in
France, brings an action in rem against the ship, and by means of
fraud obtains from the French Court a judgment against the ship,
under which it is assigned to A as owner. The judgment is

action in France, and recovers

invalid (s)
6.

H

and

W marry and are domiciled in England.

to obtain a divorce,,

which they

divorce proceedings against

H

cann'ot

do in England.

in Scotland.

They wish

W takes

They fraudulently

and coUusively pretend that they are domiciled in Scotland.
divorce

is

granted.

The

divorce

is

A

invalid (t).

W marries L, her
husband. In 1886 L
tions for divorce from W, making- H, afterwards W's second
husband, co-respondent. W presents
petition charging L
with cruelty. Both petitions are dismissed. L then goes from
England
New York, and obtains a New York domicil. W
and H
go
New York, and W there obtains a divorce
7.

In 1880

peti-

first

cross

to

also

to

from L, but the proceedings in England are not disclosed; if they
had been disclosed, a divorce would not have been granted at
New York. After the divorce
and
intermarry.
Sixteen

W

H

^wes

(1890), 25 Q. B. D. (C. A.) 310.
(p) Vadala v.
({) It is difficult to find any reported case of fraud on the part of a tribunal,

admitted that such fraud would invalidate the judgment of a Court.
v. Papelier (1873), L. R. 8 Oh. 695.
See, especially, language
of Selbome, O., p. 698.
(«) Compare Castrique v. Imrie (1870), I/. R. 4 H. Ii. 414, 433, opinion of
but

it is

(r)

Ochsenbein

Blackburn, J.
(«) Bona/parte v.

3

H.

I>.

Bonaparte, [1892] P. 402.

See

Shaw

55.
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years afterwards

petitions in the English Divorce Court for

declaration of nullity of the marriage in
that

New York

the

dismissed,

i.e.,
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New York

on the ground

by fraud.

divorce was obtained

Petition

the divorce held valid (m).

—

Rule 106. A foreign judgment is, possibly, invalid
when the Court pronouncing the judgment refuses to
give such recognition to the law of other nations as

by the

required

principles

of

private

is

international

\aw{?){x).
Illustration.

D, domiciled

in England, mortgages in

The

lying at Liverpool.

judgment against D.

ship

is

seized at

England

New

to

^

a ship

Orleans under a

A, as being, under English law, the owner

of the ship, opposes the sale of the ship before the Louisiana

Court.

The

ship

is

sold under a writ of fieri facias for the benefit

and the Louisiana Court refuses to recognize the
A in England. The refusal is based
on the ground that the right was not acquired in such a manner as
The ship is purchased by X.
to be valid by the law of Louisiana.
is, in England, the owner of the ship, i.e., the
A and not
has not in England a good
Louisiana judgment is invalid, and

of D's creditor,

right to the ship acquired by

X

X

title to the

ship against

A (y).

(«) Bater v. Batei; [1906] P. (C. A.) 209.
J. Ch. 249; 1 II.
(a;) Simpson v. Fogo (1863), 32

U

& H.

J.

Foote, pp. 525, 539, 540.
(y) Simpson v. Fogo (1863), 1

" Under these

& M.

See, however, Weatlake

18; 29 L. J. Ch. 657.

H. & M.

195;

(1860), 1

(5th ed.),

3.

149;

195.

having to come to a decision in a case which is
" entirely new in specie, and which wiU never arise, as it Sieenis to me, in any
" other country in the world except Ijomsiana, 1 confess I yield to the view of
" that section of the judges who considered, in the case of Castrique v. Imrie,
clrouniBtaiices,

judgment im rem may lose its binding force where there appears
it a, perverse and deliberate refusal to recognise the law of
"the country by which title has been validly conferred. The law of England,
"being by the comity of nations that which must govern the transfer the
" transfer being in England, the parties resident here the ship an English ship
" at sea on a voyage from an English port; when 1 find a foreign Court saying

"that even

"on

a,

the faoe of

—

—

"
"

'

We

'

transferred

will deal with that ship as the property of the person
it,'

that seems to

me

to

be so contrary

" required by the comity of nations, that 1

am bound

to law,

who
and

has already
to

what

is

to hold that the property

"acquired by the Bank of Liverpool must prevail against a sale made on the
"principle entertained by a foreign Court, that, as between mortgagors and
"mortgagees, the mortgagees' interest is wholly to be extinguished, and the
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Rule

107.

—A

judgment mAj sometimes be
the proceedings in which the

foreign

invalid on account

of

judgment was obtained being opposed to natural justice
(e.ff,, owing to want of due notice to the party affected
thereby).
But in such a case the Court is (generally)
not a Court of competent jurisdiction (s).

Comment.

With

the justice of the decision arrived at

by a foreign Court

of competent jurisdiction our Courts have no concern. A foreign
judgment may be perfectly valid, though unjust to the party
against whom it is given. But the mode in which a Court proceeds may, it is said, be so opposed to natural justice as to
invalidate the judgment of the Court.

This opposition, however, to natural justice in the procedure of

a Court generally consists of want of due notice of action to an
absent defendant affected by the judgment.

This

is,

in reality, a

" right of the mortgagors is paramount and absolute." Simpson v. Fogo (186.3),
1 H. & M. 195, 247, judgment of Page-Wood, V.-C.
These "words show that
the principle established by or relied upon in Simpson V. Fogo is (even if not
of doubtful validity) at any rate of very narrow application. It would seem
only to apply where the Court of a foreign country bases its judgment on the
deliberate refusal to recognise a right duly acquired under the law of England.
Its validity in this narrow sense is recognised in In re Queensland Mercantile
^ Agency Co., [1892] 1 Ch. (C. A.) 219, 226. See also Colliss v. Hector (1875),
But in Liverpool Marine Credit Co. v. Htmter (1867),
li.. R. 19 Eq. 334, 339.
L. R. 4 Eq. 62; (1868), 3 Oh. 479, it was held that English creditors would not
be restrained from attaching ships at ISiew Orleans because justice would not be
done there to English mortgagees, and that bonds given by such mortgagees to
secure the reliease of such vessels could be sued on in England. See also Robinson
V.

Fenner, [1913] 3 K. B. 835.

v. Sucker (1808), 9 East, 192; Henderson v. Henderson (1844),
6 Q. B. 288; 13 L. J. Q. B. 274, 277; Sheehy v. Professional Life Assurance

(«) JBucltanan

Co. (1857), 2 C: B. (N. S.) 211; 26 h. J. C. P. 302; Crawley v. Isaacs (1867),
16 L. T. 529; and compare, for good stateinent of law, Piggott, pp. 401 411.
The judgment of a foreign Court is not opposed to natural justice either because
such Court does not admit evidence which would now be admissible by an English

—

Court (Soarpetta v. Lowenfeld (1911), 27 T. L. R. 509), or because the notice
of action given to u. defendant under the law of a foreign country is not as
complete as such notice of proceedings would now be required by the law of
England (Jeannot v. Fuerst (1909), 25 T. L. R. 424). See also Robinson v.
Fenner, [1913] 3 K. B. 835.
It will be presumed, in the absence of evidence to the contrary, that a foreign

Court will treat justly any defendant, and, therefore, money paid abroad under
threat of legal proceedings cannot be recovered in England.
See Clydesdale
Bank, Ltd. v. Soh/roeder ^ Co., [1913] 2 K. B. 1.
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ground of objection
is,

and

it

whenever a foreign judgment

is

to the jurisdiction of the foreign Court,

to say the least, arguable that,

impeachable on the ground of opposition

competent jurisdiction

The

to natural justice, it

ground that the Court

invalid, if at all, on the

is
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is

not a Court of

(a)

objection, moreover, that a defendant did not receive

notice of action can be taken (it

is

due

submitted) only where the

defendant at the commencement of the action is not resident in
the country where it is brought. If he is, any notice, it is con-

which

ceived," is sufficient

is

in accordance with the law of the

foreign country (6).
Illustrations.
1.

A

judgment

is

validity of a will.

given in a Danish Court with regard to the

The Court

is

constituted, in accordance with

Danish law, of persons sonie of whom are interested in the property in dispute. The judgment in favour of such persons is
opposed to natural justice, and is invalid (c).

judgment in France against X, who is not a
and w'ho is not in France, and has never been
resident in France; and the only notice given to
is, in accordance with French law, a service of summons on a French official.
does not appear, and judgment is obtained against him.
The
judgment is invalid (d).
2. A. obtains a

French

citizen,

X

X

Rule

108.

—A

foreign judgment

shown

under any of the foregoing Rules 104

to

be invalid

to 107, is herein,-

after ternied an invalid foreign judgment.

Rule
to

109.

— An invalid foreign judgment

the possible

effect

exception

hereinafter

has (subject

mentioned)

no

(e).

Compare Sohibsby v. Westenholz (1870), L. R.
Compare Foot©, pp. 528—531.
(c) Price v. Dewhurat (1837), 8 Sim. 279.
{d) Compare Sohibsby v. Weatenholn (1870); L. R.
(«)

6 Q. B. 155.

(&)

6 Q. B. 155. In Sohibsby
Westenholz, the defendant, re3iding in England, had notice of the action substantially equivalent to that which might have been given to absent defendants
V.

under O. L. P. Act, 1852, ss. 18, 19. The French procedure could not, therecondemned by an English Court as confirary to natural justice. The
real objection to it was that the French Court was not under the circumstances
a Court of competent jurisdiction.
(e) I.e., in England.
fore, be
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Comment.
Wlien
is to

it is

established that a foreign

bo given in England

is invalid,

judgment

to

which

effect

the judgment has no effect

in.

England.

A

Scottish or Irish judgment, however, which, in conformity

with Rule 116,

is

extended to Englarld by means of a oertiiicate
Judgments Extension Act, 1868, cannot be

registered under the

shown in England to be invalid. The judgment itself, therefore,
must be treated as a valid judgment in England unless and until
it is set aside by proper proceedings in Scotland or Ireland (/)
Illustrations.
1

A

obtains judgment in a French Court against

X for a debt

amounting to 1001. The judgment is invalid. A cannot maintain
an action against X on the judgment in England (g)
from his wife, W.
2. A Court in an American State divorces
The divorce is invalid. H, during the lifetime of W, marries N in
is liable to be
England. The marriage with N is invalid, and

H

H

convicted of

bigamy

{h)

A

3.
foreign Admiralty Court gives a judgment in rem against
an English ship. The judgment is invalid. If the ship comes to
England the judgment cannot be enforced against the ship by an

action in

rem

(i)

—^An

judgment in rem may
possibly have an effect in England as an assignment, though not as a judgment {k).

Exception,

invalid foreign

Comment.

A

foreign judgment given in an action in rem, e.g., against a

may, as already pointed out, though invalid as a judgment,
and indeed for any purpose as between the litigant parties, have
ship,

(/) Note that if an action be brought on a Soottigh or Irish judgment in
England, the judgment may, like any other foreign judgment, be shown to be

invalid.

(?) SeUbsby v. Westenholz (1870), L. K. 6 Q. B. 155.
(A) LoUey's Case (1812), 2 01. & F. 567; see Shaw v. Gould (1868), L. R.
55; R. v. Russell (1901), 70 h. J. K. B. 998; [1901] A. 0. 446.
See as to suoh an action, Rule 119, p. 467, post.
(Jc) See Castrique v. Imrie (1870), L. R. 4 H. X.. 414, 433, opinion of Blackburn, J.; and compare Rule 152, p. 561, post; Simpson v. Fogo (1863), 1 H. &
M. 195, 248. See aJso PhMips v. Batho, [1913] 3 K. B. 25, 30, per Sorutton, J.
3

H.

I..

(i)
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effect in

England

as a valid assignment of the ship to a third

party; for if the ship, whilst

ment was given,
e.g., by the sale
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still

in the country

where the judg-

assigned under or by virtue of the judgrnent,

is

of the ship, under the order of the Court giving

the judgment, to a bond fide purchaser, the assignment is valid by
the lex situs, and therefore 'prima facie valid everywhere; in other

words, the judgment has an effect as an assignm^t.

The effect of this Exception may be best understood if it be
borne in mind that it applies not only to an action strictly in rem,
but to any judgment which affects the title to a thing, whether
movable or immovable, and to any such judgment whether it be
an English or a foreign judgment, unless indeed the judgment
or decision of the Court, though given by a Court otherwise of
competent jurisdiction, is by the law of the country where the
thing in question is situate rendered ah initio invalid, in which
case the judgment is obviously not in the circumstances a judgment of a Court of competent jurisdiction.
The bearing of this Exception is best understood from the

following illustrations:

—

Illustrations.
1

X. purchases land in British India sold under a grant of ad-

ministration to

N by the proper

N

Court.

,

however, has obtained

the grant of administi'ation by means, of a fraudulent misrepre-

which deceived the Court and was absolutely unknown
X, the purchaser The fraud is discovered and the administration to N revoked, and administration is thereupon granted to
A. A. cannot maintain an action against X unless the grant of
administration is, under Anglo-Indian law, absolutely void ah
initio, for, if so, the Court was in the circumstances not a Court
sentation,
to

.

of competent jurisdiction
2.

X

(?).

purchases land in England from N, who has obtained a

grant of administration from the

High

Court.

N

has obtained

through a natural and reasonable mistake, and therefore misrepresentation of facts, e.g., through -the assumption that A has

it

died intestate.

On

the fact being ascertained that

the grant of administration

X.

The

action cannot

is

revoked.

A

A

is still alive,

brings an action against

be maintained, since under the law of

(I) Crofter v. Thomas, [1909] 2 Ch. 348, where it waa held that the grant
was not void ab initio, and that the puroha/Ser had a good title. See Vehendra
Nath J>utt V. Administrator-General oi Bengal, ly. B. 35 Ind. Ap. 109, 117,
per Lord Maenaghten.
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England the grant of administration is not ab initio void, ^'s
remedy lies, therefore, only against N (m)
3. A foreign Admiralty Court gives a judgment in rem against
a British ship owned by A, an Englishman. The judgment is
obtained by the fraud of the plaintiff. The ship is under the judgment sold to X, a bond fide purchaser, who knows nothing of

When

fraud.

';iie

the ship comes to England,

A

lays claim to

the ship, and shows that the foreign judgment was obtained by

X

Semble, that

fraud.

has a good

title as

judgment, though invalid, has an

the

against A,

effect in

i.e.,

England

that

as

an

assignment (n)
Valid Foreign Judgments.

(iii)

Rule

110.

—A

invalid foreign

and

is

foreign judgment, which

judgment under

iiules

is

104 to 107

not an
is valid,

hereinafter termed a valid foreign judgment.

—

Rule 111 (o). Any foreign judgment is presumed to
be a valid foreign judgment unless and until it is shown
to be invalid.

Rule 112 (p).

—A valid foreign judgment

is

conclusive

any matter thereby adjudicated upon, and cannot
impeached
for any error either
be

as to

(1) of fact(5'), or
(2)
(rn)

of

law (r).

Oompare Bewscm

v. Shelley,

[1914] 2 Ch. (O. A.) 13, overruling Ellis v.

Grazebrook v. Fox (1565), 1 Plowd. 275; Abram v.
Cimningham (1677), 2 Lev. 182.
(») See Castrique v. Imrie (1870), L. R. 4 H. L. 414, 433, opinion of Black-

miis, [1905]

1

Cai.

613;

burn, J.; and compare Rule 152, p. 561, post; Simpson v. Fogo (1863), 1 H. &
195, 248. See also PMllips v. Batho, [1913] 3 K. B. 25, 30, per Scrutton, J.

M.

(o) Alivon V. Furnival (1834), 1 C. M. & R. 277; Bank of Attstralasia v. Niaf
<1851), 16 Q. B. 717; Henderson v. Henderson (1844), 6 Q. B. 288; Robertson
V. Struth (1844), 5 Q. B. 941.

"It need not 'he expressly alleged in the statement of claim that the Court
" had jurisdiction over the parties or the cause, such jurisdiction being presumed
" until the contrary is made to appear, but it is usual to do so.'' Bullen & Leake
(7th ed.), p. 171, note (i).
(p) Bank of Australasia

v. Nias (1851), 20 L. J. Q. B. 284; Kelsall v.
Marshall (1856), 1 C. B. N. S. 241; 26 L. J. O. P. 19; Ellis v. M'Henry
(1871), L. R. 6 C. P. 228, 238.
(^) Henderson v. Henderson (1844), 6 Q. B. 288; 13 L. J. Q. B. 274; De
Cosse BrisMc v. Rathboae (1861), 6 H. & N. 301; 30 L. J. Ex. 238.
(r) Castrique v. hnrie (1870), L. R. 4 H. L. 414; Godard v. Gray (1870),
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Comment.
"

The

decisions of the Court of Queen's Bench in Bank of
" Australasia v. Nias (s), of the Court of Common Pleas in Bank
" of Australasia v. Harding (t), and of the Court of Exchequer in

"

De Cosse Brissac v. Rathbone{u)
leave it no longer
" open to contend, unless in a Court of error, that a foreign judg.

.

.

ment can be impeached on the ground that it was erroneous on
" the merits; or to set up as a defence to an action on it, that the
'

" tribunal mistook either the facts or the law " (x), and this holds
whether the mistake be an error with regard either to foreign law
or to English law, and whether such mistake do, or do not, appear
on the face of the proceedings (y). The rights acquired under a

foreign judgment stand, in short, in the same position as other
rights duly acquired under foreign law (z), and are entitled to

recognition

to, at

any

rate, the

same extent

as other rights

duly

acquired under the law of any civilized country
" The principle on which an action can be brought on a foreign
"judgment is that the rights of the parties have been already in"vestigated and determined by a competent tribunal, or that if
" such rights have not been in fact investigated and determined,
is because the parties, or one of them, have made default and
" not availed themselves of the opportunities afforded them by

"it

"the foreign tribunal. In an action on a foreign judgment not
" impeached for fraud, the original cause of action is not re-inves" tigated here, if the judgment was pronounced by a competent
"tribunal having jurisdiction over the litigating parties: Godard
L. E. 6 Q. B. 139; Saott v. Pilkingto-n (1832), 2 B. & S. 11; 31 L. J. Q. B.
Se Cosse BHssao v. Rathbone (1881), 6 H. & N. 301; 30 L. J. Ex. 238;
Minna Craig Steamship Co. v. Chartered, i^c. Bank, [1897] 1 Q. B. (C. A.) 460.
81;

U

J. Q. B. 284.
B. 661; 19 L. J. C. P. 345.
(«) 6 H. & N. 301; 30 L. J. Ex. 238.
(a;) God/zrd v. Gray (1870), L. R. 6 Q. B. 139, 150, judgment of Blackburn, J.
It was indeed at one time maintained that a foreign judgment was merely
(s)

16 Q. B. 717; 20

(t) 9 C.

evidence of the cause of action, e.g., the debt in respect of which the judgment
was given. See Hoidditoh v. Donegal (1834), 2 01. & F. 470, 477, language
of Lord Brougham. But this doctrine may now be considered erroneous.
(y) Godard v. Gray (1870), L. R. 6 Q. B. 139; In re Trufort (1887), 36

Oh. D. 600.

Contrast Navelli

v.

B.

R<fssi (1831), 2

& Ad.

757; Reimers

v.

Semble, that Meyer v. Ralli (1876), 1 C. P. B.
Ih-uoe (1857), 23 Beav. 150.
358, must either be treated as depending upon the very special circumstances of
the case in which the parties admitted that the law of the foreign tribunal had

not being oorreotJy declaxed by

its

judgment, or else must be taken as wrongly

decided.
(2)

See Intro., General Principle No.
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"v. Gray {a); Schibsby

v.

Westenholz

The judgment

(b).

is

" treated as res judicata, and as giving rise to a new and indepen-

"dent obligation which

it is just

and expeuient

to recognise

and

"enforce "(c).
This general principle, though stated in reference to a judg-

ment

judgment; it extends
judgment in personam {d), to a judgment in rem (e),
a judgment or sentence of divorce (/), or any other judg-

in personam, applies to every kind of

alike to a

and to
ment having reference

The

to status {g).

difference between

judgments in personam and judgments

in rem, or as to status, lies not in their conclusiveness as to the

matter which they decide, but in the nature of the matter which
they must be taken to have decided, and as to which, therefore,
alone they are conclusive.

When

a Court pronounces a judgment

A

has a given right against X,
payment of 20L by X: the judgment, therefore, is conclusive only as between A and X, or their representaWhen a Court, on the other hand, pronounces a judgment
tives.
in personam, it decides only that
e.g., a right to the

in rem, it determines the title to a thing, e.g., a ship, not as

between

A

and X, but

judgment, therefore,

The same remark

is

as regards

A

against

all

the world.

The

conclusive against the whole world (h)

applies in principle to a sentence of divorce, for

the sentence determines that

H "and

W,

the divorced persons, are,

unmarried persons.
judgment is conclusive and unimpeachable upon its merits holds good whether the judgment be
relied upon by the plaintiff or by the defendant (i)
as regards all the world, to be regarded as

The

principle that a foreign

E. 6 Q. B. 139.
(6) Ibid., 155.
In re Henderson, Nouvion v. Freeman (1887), 37 Ch. D. (C. A.) 244, 256,
p«r Lindley, L. J.
(d) Godard v. Gray (1870), L.. K. 6 Q. B. 139; Sohibsby v. WestenhoU
(1870), L. R. 6 Q. B. 155.
(«) Castrique v. Imrie (1870), It. R. 4 H. L.. 414.
" By the comity whidi is paid by us to the judgment of other Courts abroad
" of competent jurisdiotion we give a full and binding effect to such judgments,
" as far as they profess to bind the persons and property immediately before
"them in judgment." Power v. Whitmore (1815), 4 M. & S. 141, 150, judgment of EUenborough, O. J.
(/) Harvey \. Farnie (1882), 8 App. Oas. 43.
Ig) Ihglioni v. Crispin (1866), T.. E. 1 H. T^. 301 In re Trufort (1887), 36
Ch. D. 600, 611.
(a) L.

(o)

;

(K)
(J)

4 B.

Compare Story, ss. 591, 592.
Burrows v. Jemino (1726), 2

&

O. 625;

Samk

Str. 733;

Plummer

v.

Woodb-urne (1825),
19 L. J.

of Australasia v. Harding (1850), 9 C. B. 661

O. P. 345; Henderson y. Henderson (1843), 3 Hare, 100.
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(7<r)

obtains a foreign judgment against X for a debt due from
A. The judgment is conclusive, and X. cannot, in an action
on the judgment in England, show that the debt was not really
owing from Xto A{1).
1

.

A

JL to

2.

A

sues

X

in a

French Court for breach of an English

oharter-party, in which is a clause, "penalty for the non-perform" ance of this agreement, estimated amount of freight." The

foreign Court, under an erroneous view of English law, treat this
clause as fixing the

amount

damages

of

A for TOOL,

give judgment in favour of

The judgment, though given under
law. is conclusive
3.

A

recoverable,

and therefore

amount

of the freight.

the

a mistaken view of English

(m)

brings an action in England for 200L due to

A

from

X

under a judgment of a New York Court.
The judgment is
founded on a mistaken view of the law of New York. The judg-

ment

is

A

conclusive (n)

obtains a judgment for debt against

X

in a Canadian
brought in Canada, has been
made bankrupt in England, and might have pleaded the bankruptcy in defence to the action. The bankruptcy is not pleaded
The Canadian judgment is conclusive (o)
in Canada.
4.

Court.

o.

X,

H

woman,

is

at the time the action is

he marries W, an EnglishWhilst they are domiciled in Scotland, fl

domiciled in Scotland;

in England.

W

in a Scottish Court for a cause for
obtains a divorce from
which divorce could not be obtained in England. The sentence of

divorce

conclusive (p)

is

Rule

113.

stated in

—A valid foreign

Rules 114 to

upon the nature
(Jc)

of the

In these iUustrationa

it is

judgment has the efFects
121, and these effects depend

judgment.
assumed that the Oourt

is

a Court of competent

jurisdietion.
(V)

Tarleton

v.

Tarleton (1815), 4

M. &

S. 20.

(m) Godard v. Gray (1870), L. B.. 6 Q. B. 139. See also Gastrique v. Imrie
(1870), L. R;. 4 H. L. 414.
(») Scott T. PilUngton (1862), 2 B. & S. 11; 31 li. J. Q. B. 81. Oonf. j[>e
Cosse Brissao v. Rathbone (1861), 6 H. & N. 301 30 L. J. Ex. 238 and contrast Meyer v. Ralli (1876), 1 O. P. D. 358, which (semble") is wrongly decided.
(o) Ellis V. M'Eenry (1871), L. R. 6 O. P. 228.
(p) Eamey v. Farnie (1882), 8 App. Oas. 43. Compare Scott v. AttorneyaerteroJ, (1886), 11 P. D. 128.
;
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Comment.
The

judgment does

validity or the conclusiveness of a foreign

not necessarily involve the enforceability thereof in England.
extent to which a foreign judgment, even
enforced, or

what in other words are

when

its effects in

valid,

The

can be

England,

is

to

be determined in accordance with Rules 114 to 121 (q).

II.

PAETIOULAE KINDS OF JUDGMENTS (r).
(A) Judgment
(a)

Rule

114.

m

Personam.

As Cause of Action.

— Subject

to the possible exception herein-

judgment in personam
may be enforced by an action for the amount due under
it if the judgment is
(1) for a debt(s), or definite sum of money, and,
(2) final and conclusive (^),
after mentioned, a valid foreign

but not otherwise.

Provided that a foreign judgment may be final and
it is subject to an appeal, and though
an appeal against it is actually pending in the foreign
country where it was given [u).
conclusive, though

Comment.
There

England

is

no mode of directly enforcing a foreign judgment in
judgment or the judg-

(unless it be a Scottish or Irish

(?) See pp. 448—469, post.
(>•) See, for authorities as to Foreign Judgments, note (a), p. 429, ante.
(s)

Sadler

v.

Robins (1808),

1

Oamp. 253; Henderson

v.

Henderson (1844),

Nmvion v. Freeman (1889), 15 App. OaB. 1.
(0 Plummer v. Woodburne (1825), 4 B. & O. 625; Henley v. Soper
B. & O. 16; Paul V. Roy (1852), 15 Beav. 433; Patriuh v. Shedden
E. & B. 14; 22 L. J. Q. B. 283; Frayes v. Worms (1861), 10 O. B.

6 Q. B. 288;

8
2

(1828),
(1853),

(N. S.)

149; 2 Sm. L. O. (9th ed.), p. 882.
(«) Nouvion V. Freeman (1889), 15 App. CJas. 1, 13, language of Lord
Watson; Nouvion v. Freeman (1887), 37 Ch. D. (C. A.) 244, 255, judgment of
Lindley, L. J.; Soott v. Pilkington (1832), 2 B. & S. 11. As to when a judgment is final, see Jeannot v. Ftierst (1909), 25 T. L. E. 424; Harrop v. Harrop,
[1920] 3 K. B. 386; (1920), 36 T. L. J8. 635; In re Macartney, Macfarlane v.
Maoartney, [1921] 1 Ch. 522, 531, 532; McDonnell v. McDonnell, [1921]
2 It. R. 148.
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by

execution,

but a valid foreign judgment for a debt or fixed sum of money
may bo enforced by an action on the part of the person in whose
favour the judgment is given (generally the plaintiff in the
foreign proceedings) for the

As

sum due under

conditions of enforceability

to

the judgment.

— The possibility of enforcing

a foreign judgment by action, or of bringing (to use the technical

"an

term)

action on the judgment,"

each of which
First, the

must order

contract, it

subject to two conditions,

essential to the maintenance of the action.

judgment must be a judgment for a debt{y). It
the defendant in the English action, to pay to A,
a definite and actually ascertained (2) sum of money;

JL,

the plaintiff,
if it orders

is

is

do anything else, e.g., specifically perform a
will not support an action.

him

to

Secondly, the judgment must be "final and conclusive."
" There is [often] a little misapprehension as to what is meant

We

"by

the word 'final.'
" final one, that is to say,

it

require a foreign judgment to be a

must not be merely what we should

"call here an interlocutory order, an order not purporting to
" decide the rights of the parties, but merely requiring something

"to be done pending the prosecution of the action, either for the
" purpose of security, or of keeping things as we say in statu quo
"until the

trial of the

The reason

action" {a).

for this is that " to give effect

...

in this country

judgment [which is not final in the country where
"it is given] would enable the plaintiff to obtain in this country
" a greater benefit from it than he could obtain from it in [the
"country where it is given]. It would be entirely contrary to
"the principle on which English Courts proceed in enforcing a
"to a

.

.

.

adopt that course " (6).
The test of finality is the treatment of the judgment by the
foreign tribunal as a res judicata. " In order to establish that [a

"foreign judgment,

if

we were

to

"final and conclusive] judgment has been pronounced,

it

must be

(a) See Rules 116, 117, pp. 458, 462, post.
(y) Eenley v. Soper (1828), 8 B.

&

C. 16.

Contrast Sheehy

v.

Professional

Life Assurmice Co. (1857), 2 0. B. (N. S.) 211 (collateral order to pay costs).
Compare Hall v. Odber (1809),
(z) Sadler v. Robms (1808), 1 Camp. 253.
11 Bast, 118.
(a)

Nouvion

v.

Freeman

(1887), 37 Ch.

D. (O. A.) 244,

251,

judgment of

Cotton, L. J.
(S) Ibid., 249, judgment of Cotton, L. J.

Noa.

I.

and V., pp.

Compare

Intro., General Principles

23, 59, ante.

29
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Digitized

by Microsoft®

JURISDICTION OF FOREIGN COURTS.

4*50

"showTi that in ttie Court by which it was pronounced, it conolu" sively, finally, and for ever established the existence of the debt
" of which it is sought to be

"country, so as to

make

made

conclusive evidence in this

judicata between the parties" (c).

it res

"No decision has been [or can be] cited to the effect that .ah
" English Court is bound to give effect to a foreign decree
" which is Uable to be abrogated or varied by the same Court
" which issued it. All the authorities cited appear to me, when
"fairly read, to assume that the decree which was given

"had been pronounced causa
" to

cognitd, and that

it

effect to

was unnecessary

of the controversy between the
had already been investigated and
"decided by the foreign tribunal, or because the defendant had
"due opportunity of submitting for decision all the pleas which

inquire into

the

merits

"litigants, either because these

"he

desired to state in defence" (d).

As

— " In order to

its receiving effect here, a foreign
" decree need not be final in the sense that it cannot be made the
" subject of appeal to a higher Court; but it must be final and

to proviso.

" unalterable in the Court which pronounced

it; and if appealable
"the English Court will only enforce it, subject to conditions
"which will save the interests of those who have the right of
" appeal" (d).
" The fact that a judgment or order may be appealed from, or

" that

it is made in a summary proceeding, does not prevent it
"from being res judicata and actionable in this country " (e).
" Though the pendency of an appeal in the foreign Court might

" afford ground for the equitable interposition of [the English]
" Court to prevent the possible abuse of its process, and on proper
" terms to stay execution in the action, it could not be a bar to the

"action

itself

"(/).
Illustrations.

1

.

A

X

in a French Court for breach
judgment for 1,000L An action for
maintainable in England by A against
on the judg-

brings an action against

of contract, and obtains
1,000Z. is

ment

(g)

X

.

v.

Freeman

(1889),

15

App. Oas.

(d) Nouvion v.

Freeman

(1889), 15

App. Oas.

(c)

Nouvion

1,

9,

judgment of ImvA

HerechfiU.

Watson.
(e) Npuvion
•

1,

13,

judgment

of

Lord

Freenum, 37 Oh. D. 244, 256, judgment of Lindley, L. J.
B. & S. 11, 41, per Curinm.
Gray (1870), L. R. 6 Q. B. 139; RomiUon v. Rousillon
Ig) See Ghdard v.
v.

(/) Sbott V. PUlcington (1862), 2
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X

2. A recovers judgment against
for 1,OOOL in a colonial
Court of Equity in respect of equitable claims. Action main-

tainable (h)

A

X

for the
judgment in a Colonial Court against
payment of 600/., the balance due on a partnership debt, and 53Z.
costs.
Action maintainable (i)
4. A recovers judgment against
in a Jamaica Court, that
should pay A 3,000Z., after first deducting thereout X's costs, to
be taxed by the proper officer. The costs have not been taxed.
The judgment is not a judgment for a fixed sum. No action
3.

recovers

X

X

maintainable

A

5.

against

()c)

obtains a judgment of the Scottish Court of Session

X, ordering

an appeal by

X

A

X

to

to the House of Lords.

tory order for the
6.

X to pay 5001.

pending

It is in effect an interlocu-

of costs. No action maintainable (l).
or " executive " proceedings against

payment

takes certain

A on certain terms,

summary

in a Spanish Court for the recovery of a debt, and obtains a

so-called remate

The judgment

judgment for 10,000Z.

is

in these proceedings, subject, however, to reversal on appeal.
these executive proceedings

X can

set

up

final

In

certain limited defences,

but cannot dispute the validity of the contract under which the
debt

arises.

Either party,

if

unsuccessful in the executive pro-

ceedings, may in the same Court and in respect of the sanoe
matter take ordinary, or (so-called) plenary proceedings in which
all defences may be set up, and the merits of the matter may be
gone into. In the plenary proceedings a remate judgment cannot
be set up as res judicata or otherwise, and a plenary judgment
renders the remote judgment inoperative. The remate judgment
is not final and conclusive. No action maintainable on the remate
judgment (m)
As to the rate of exchange for conversion of amounts
(1880), 14 C!h. D. 351.
awarded in foreign currency, see Rule 181, p. 659, post.
The words " In England " are inserted in this first illustration to remind the
reader that the illustrations refer only to proceedings in England. The words
" action maintainable," or " no action maintainable," in the subsequent illustrations,

mean

that A,

who

obtains the foreign judgment, can or cannot enforce

by action in England.
(A) Henderson v. Henderson (1844), 6 Q. B. 288.
(j) Henley v. Soper (1828)> 8 B. & O. 16.
(A) Sadler v. Robins (1808), 1 Camp. 253.
Compare
(I) Patrick v. Shedden (1853), 22 I>. J. Q. B. 283; 2 E. & B. 14.
Paul V. Hoy (1852), 15 Beav. 433; see Plwmmer v. Woodburne (1825), 4 B. &
it

C. 625.

(m) Nouvion

v.

Freeman

(1889), 15

App. Caa.

1.

29(2)
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7.

New

A, in an action in

York, recovers judgment against

X

X for

appeals against the judgment
3,000L
Court of Appeal. An appeal under the law of

to the New York
New York is not

While the appeal is pending A brings in
against X on the judgment for 3,000L
The

a stay of execution.

England an action
action
8.

maintainable (n)

is

W

against

obtains in a British protected State a maintenance order

H. With a view

of enforcing the order

it is

necessary for

W to apply to the local Court, and on such application the Court
may vary or rescind the order as
thinks
W cannot bring
it

fit.

an action in England, founded on the judgment of the
as that judgment is not final and conclusive (o).
Exception { p).

— An

action (semble) cannot be maintained

on a valid foreign judgment
in respect of

was

local Court,,

if

the cause of action

which the judgment was obtained
it would not have sup-

of such a character that

ported an action in England.

Comment.
Transactions which give rise to a right of action in a foreign,
may be such that they would not support an action in;

country

England

(g).

(«) Soott V.

If, then,

PUMngton

ment of Oockbum, O.

A

recovers

(1862), 2 B.

&

judgment in a foreign,

e.g.,

^. 11; conf. especially, p. 41, judg-

J.

Harrop, [1920] 3 K. B. 386; McDonnell v. MoDonnell,
The point was raised in Sarrop v. Earrop, but not
decided, whether the original action was not a penal action, upon which an
action in England could not be founded. Compare In re Macartney, Macfarlame
V. Macartney, [1921] 1 Ch. S22.
An action lies to recover costs awarded in
a divorce suit by a foreign Court, Russell v. Smyth (1842), 9 M. & W. 810,
or damages against a co-respondent.
See Sub-Rule to Rule 98, pi. 419, ante.
(i») See BousUlon v. Smisillon (1880), 14 Ch. D. 351; Buntington v. Attrill,
[1893] A. C. 150; (1892), 146 U. S. 657; Wisconsin v. Peliocm Co. (1888), 127
U. S. 265; I>e Brimont v. Penniman (1873), 10 Blatoh. 436; In re Macartney,
Maofarlane v. Macartney, [1921] 1 Ch. 522, 529, 530; see Freeman, Judgments,
8. 588.
It may be noted that the provisions in the Administration of Justice Act,,
1920 (10 & 11 Greo. 5, c. 81), for the reciprocal enforcement within the British
dominions of judgments exclude judgments " in respect of a cause of action
" which for reasons of public policy or for some other similar reason could not
" have been entertained " by the Court from which enforcement of the judgment
See s. 9, sub-s. (2) (f).
is asked for.
(§) See as to Penal Actions, Rule 54, p. 230, ante, and especially Huntington
As to Torts, see Rules 187—189, post; Phillips.
y. Attrill (18'92), 146 U. S. 657.
V. Eyre (1870), L. R. 6 Q. B. 1; The Bailey (1868), L. R. 2 P. C. 193.
(o) 'Harrtyp

v.

[1921] 2 Ir. R. 148.
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in a Belgian, Court for lOOZ. against -Y in respect to some act

which would not itself support an action in England, can A enforce the Belgian judgment in England by means of an action?

On

principle this question ought to be answered in the negative,
but the question has never, it would appear, come directly before
our Courts, and the authorities from which a reply can be drawn
are not absolutely conclusive.
Illustrations.
1

In a penal action brought in

official,

1001.

New York by

A, a government

A recovers judgment for

against X, a citizen of

New

X

brings an action against

is

in England.

judgment for

lOOZ.

The

A

action

is

York,

X

on the

(semble) not maintainable

(r)

France with A, a French
subject, in regard to acts to be done in England.
The contract,
though valid by French law, is void by English law as being in
restraint of trade and against public policy.
A cannot maintain
an action in England for any breach of the contract.
breaks
the contract.
A brings an action against in France for the
breach of contract and recovers 1,000L A then brings an action
on the French judgment for the 1,000Z. against X, who is in
England. Semble, the action is not maintainable (s)
3. Under the Code Napoleon, a father-in-law is bound under
2. .X, a Swiss, enters into a contract in

X

X

certain circumstances to

make an allowance

to his son-in-law if in

want, as long as a child of the marriage of the son-in-law with the

daughter of the father-in-law

is

living.

A, a Frenchman, domiciled in France, marries in France N,
the daughter of X, an Englishman, domiciled in England. While
A and are residing in France, A takes proceedings and obtains
a judgment against X, his, father-in-law, for the payment of an

X

(r) See Attm-nej/Semeral for Canada v. Sohulze (1901), 9 Sc. I/. T. 4; costs
awarded by a jud^fment in Canada on a revenue case are irreooverable in
Scotland. Compare Muntington v. Attrill, [1893] A. C. 150, where it seems
assumed that if the origLnal action had been a penal action, an action would
not have been maintainable in England on the judgment given in the original
action. Compare especially the language of the Supreme Court in Wisconsin
V. Pelioan Co. (1888), 127 U. S. 265, 290, 291. In Municipal Council of Sydmen/
1. Bull, [1909] 1 K. B. 7, an action based on a New South Wales Act
authorizing the municipality to recover the cost of improvements from property owners failed partly on this ground and partly as affecting land out of
Bngland. An action would apparently not have lain on a New South Wales
judgment under the Act.
(a) This illustration is suggested by Bousillon v. Rousillon (1880), 14 Ch. D.

351, where, however, the point does not directly arise.
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allowance under the Code Napoleon.

A

not paid.

Part of the allowance

is

brings an action in England against Jl (who is in

England) for the unpaid part of the allowance as for a debt due
on the judgment.

Semble, the action

is

not maintainable

(t).

4. X, an Englishman domiciled in England, dies leaving pro-

After his death, A, a daughter,

perty there and in Malta.
to

him by

married.

a Maltese lady to

whom

Affiliation proceedings

is

bom

he had been engaged to be

on behalf of

A

are taken in

Malta against the administrator of X's Maltese estate. The Court
makes an order for the annual payment of a sum of money for the
benefit oi A.
In an administration action in England the que^-^
.

tion

is

raised whether the order of the Maltese Court can be

X

enforced against the assets of

The

administrator.

A

action

is

in the hands of the English

not maintainable (m)

.

X

judgment in a foreign Court against
for 300?.,
the amount of a gambling debt due hj
to A.
An action pf
this kind cannot be brought in an English Court.
A brings an
action in England on the foreign judgment.
The action is not
5.

recovers

X

maintainable

(a?)

—

A valid foreign judgment does not of
extinguish the original cause of action in respect
of which the judgment was given (i/).
Sub-Rule.

itself

In the United States it has been held that such an action is not mainSee De Brimont v. Penniman (1873), 10 Blatch. 436; Wharton,
o. 104 b; Harrop v. Barrop, [192»] 3 K. B. 386, 390, 391.
Note that the judgment of the United St^/»s Court decides two different
points, FirH, that in the United States no action was maintainable for the
allowance. Secondly, that if no action was maintainable for the allowance, no
action was maintainable on the Frecnoh judgment for the portions of the allow•
ance which were due under it.
Qu) In re Macartney, Macfarlane v. Macartney, [1921] 1 Oh. 522, 529, 530.
No action would lie in England to obtain an affiliation order for a posthumous
(i)

tainable.

'

child.
The case, however, was not decided on this point alone; it was also
held (1) that it nuglht be contrary to public policy to enforce a decision of
a foreign Court giving permanent maintenance to an illegitimate chUd, and
(2) that in any case the judgment relied upon was not final and conclusive,
since on application to the Maltese Court it might be varied. See Harrop v,

Harrop, [1920]

3

K. B.

386.

Gaming

Act, 1845 (8 & 9 Vict. c. 109), a. 18. In Vadala v.
iMwes (1890), 25 Q. B. D. (C. A.) 310 (p. 438, note {p), ante), even had the
judgment been obtained, without fraud, on gambling debts, it would not have
(a) See. the

been possible to sue upon

it

in which case a claim for bets

in England.

Quarrier

won abroad was

v. Colston, I Ph. 147
allowed, was decided in 1842

before the Act of 1845.
(y)

Smith

i.

'
,

NidoUs (1839), 5 Bing. N. C. 208; Hall
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Comment.
The judgment

of an English Court of record extinguishes the

original cause of action {z).

If

A

in such a Court recovers judg-

X for a breach of contract or tort, he can issue
execution or bring an action against X on the judgment, but he
cannot bring an action against X for the breach of contract, or the

ment

tort.

for 201. against

A

foreign judgment does not extinguish the original cause

of action.

against

A

If

judgment, and

French Court judgment for 201.
England bring an action on the
if he chooses, bring an action for

recovers in a

X for a debt,

may

he

may

he'

also,

in

the debt.
Illustration.

A,

in an action in a Victorian Court against

judgment for lOOL

contract, recovers

wholly nor in part
against

A

satisfied.

X for the breach

X

for breach of

The judgment

is

neither

can bring an action in England

of the contract (a).

As

[b]

Defence.

—

(h).
A valid foreign judgment in personam,
and conclusive (c) on the- merits (rf) (but not
otherwise), is a good defence to an action for the sanle

Rule 115

if it is final

matter

when

(1) the

either

judgment was

in favour of the

defendant

{e),

or,
East, 118; 10 E.

E..

Bank of Aitstralasia v. Earding (1850), 9 C. B. 661;
Bank of Australana v. Nias (1851), 16 Q. B. 717; 20

443;

19 L. J. 0. P. 345;

L. J. Q. B. 284; Kelsall v. Marshall (1856), 1 C. B. (N. S.) 241; 26 L. J.
C. P. 19; Castrique y. Behrens (1861), 30 L. J. Q. B. 163. Piggott argues
that this sub-rule is in principle unsound (see Piggott (3rd ed.), pp. 18' 30),
and there is considerable force in his argumenta. But the authorities for it are

—

too strong to be disputed anywhere but in a Court of Appeal.

See Westlake,
332; Story (8th ed.), s. 599 a; Bullen & Leake (7th ed.), p. 171.
(z) I«ake, Law of Contracts (6th ed.), pp. 683, 689, 690; Anson, Law
of Contract (15th ed.), p. 394; Hx parte Bank of England, [1895] 1 Oh. 37.

s.

(o) See cases cited in note

(2^),

p. 454, ante.

337—539.
and conclusive,'' see p. 449, ante.
(O) Sarris v. Quine (1869), L. E. G Q. B. 653.
(e) Plummerv. Woodburne (1826), 4 B. & O. 625; General Steam Navigation
(b) See Weatlake,
(c)

As

to

a.

333, p. 414; Foote, pp.

meaning of "

final

Guillou (1843), 11 M. & W. 877; Siaardo v. Garoias (1845), 12 CI. &F.
368; Soeiete Generale de Paris v. Dreyfus Brothers (1887), 37 Ch. D.'215.
Compare Booth v. Leycester (1837), 1 Keen, 579.
<7o. V.
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(2) the

judgment being
been

in favour of the plaintiff has

satisfied (/).

Comment.
(1)

Judgment

for Defendant.

—A foreign judgment in favour

of the defendant in the foreign action is a complete answer to

any

proceedings here for the same matter by the plaintiff in such action,

provided that the judgment be final and conclusive on the merits,

but

it is

not an answer to an action in England

if it

be merely an

interlocutory judgment, or a judgment which, though

the cause finally in the country where

purport to decide

it

on the merits,

it is

e.g., if it is

the defendant on the ground that the action
of limitations {g)
different
(2)

Nor

.

form of

Judgment

is it

an answer

is

to

it

decides

brought, does not

given in favour of
barred by a statute

an action seeking a

relief (h)

for Plaintiff.

— So,

again, a foreign judgment

in favour of the plaintiff which purports to be final

and conclusive

followed by effective execution or satisfaction,
an answer to any action brought by the plaintiff, but " a judgment

on the merits

is, if

" of a foreign or colonial Court against the defendant does not
" operate as a merger of the original cause of action (i), and if

" not followed by execution or satisfaction affords no defence to a

"subsequent

"claim"

action

brought

in

country

this

for

the

same

(fc).

Illustrations.

A

1.

brings an action in a Victorian Court against

breach of contract.

X

denies the breach.

A

X

for

judgment which

is

and conclusive in Victoria is given in favour of X. The
judgment is a defence to an action in England against
hj A
for the same breach of contract (I)
final

X

(/) Smith V. NioolU (1839), 5 Bing. N. C. 208; Barber v. Lamb (1860), 8
C. B. (N. S.) 95; 29 L. J. O. P. 234; compare royZcw v. Bollard, [1902] 1
K. B. 676.
(?) Harris v. Quine (1869), L. R. 4 Q. B. 653.

E.g., a suit for

(Ji)

rescind a contract.

damages

Callendar

still lies

v.

even

if

a foreign Court has refused to
M. & (Jr. 68. On the other
immaterial.
The Griefswald

JHttrich (1842), 4

hand, a mere change in the form of action

is

But the same relief may be asked based on a
different case giving rise to a new equity.
Hunter v. Stewart (1861), 31
L. J. (3h. 346; contrast Henderson v. Henderson (1843), 3 Hare, 115.
(1859), Swabey, 430, 435.

(i)

See Sub-Rule, p. 454, ante.
& Leake (7th ed.), p. 616.
See Bullen & Leake, p.. 616. Compare

(A) Bullen
(J)

4 B.

&

C. 625.

See also Rioardo

v.
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A "brings an

X

action, in the Consular

457

Court of Constantinople,

judgment for 45Z.
by X. A thereupon brings an action
in England against X for the same debt.
The judgment of the
Consular Court is an answer to the action (m)

against

The

for a debt of 1,OOOL, and recovers

45Z..are thereupon paid

A

X

for 15,000L
judgment in England against
judgment
in a
the
on
South African Court. This Court goes into the merits of A'a
original claim, and gives judgment in his favour, but onlj for
10,000Z.
A obtains payment of the 10,000L under the judgment
of the South African Court.
A afterwards brings an action in
England on the English judgment for the balance of 5,000Z.
The South African judgment is (semble) an answer to the
3.

He

recovers

afterwards brings an action against

X

action (n)
4.

A

brings an action, in the Consular Court of Constantinople,

X

for a debt of 1,000L, and recovers judgment for 451.
and costs. A obtains no satisfaction for the judgment. A brings
The judgment
for the 1,000Z.
an action in England against
of the Consular Court, not having been satisfied, is not an answer

against

X

to the action (o).

5.

in October, 1862, incurs a debt to A, in the Isle of

X,

A

In 1866,

brings an action against

X

for the debt in a

Man.

Manx

Under a Manx statute no action for the debt can be
brought more than three years after the cause of action accrues,
but the statute does not extinguish the debt. The Manx Court
on the ground that the action is
gives judgment in favour of
Court.

X

barred by the statute.
merits.

A

judgment

is

not conclusive on the

brings an action for the debt in England.

is

(m) Barber

The judgment

not an answer

v.

The Manx

to the action (p).

J<w»6 (1860), 8 0. B. (N. S.) 95; 29 L. J. 0. P. 234.

(n) Taylor v. Hollard, [1902] 1 K. B. 676, 681, judgment of Jelf, J. A has
in effect elected to take the foreign judgment in discharge of his whole cause
of action,

and cannot afterwards sue for the residue of the original judgment

debt in England.
(o)

Compare Barker

v.

Lamb

Quine (1869),
(jo) Harris
(1861), 10 C. B. (N. S.) 149.
v.

(1860), 8 C. B. (N. S.) 95.

L..
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(c)

Extension of Certain Judgments in Personam of Superior
Courts in one

Part of

British Dominions

the

to

any

other Part{q).

Rule

11 6 (r).

—^A judgment of a Superior Court in an

part of the United

on a

costs, has,

Kingdom

for

any

certificate thereof

j'-

debt, damages, or

being duly registered
of the United

any other part

in a Superior Court of

Kingdom, from the date of such registration the same
and effect as a judgment of the Court in which the
certificate is registered, and may be enforced by execution, or otherwise, in the same manner as if it had been
a judgment originally obtained at the date of such regisforce

(?) See Judgments Extension Act, 1868 (31 & 32 Vict. c. 54), and the
Administration of Justice Act, 1920 (10 & 11 Greo. 5, o. 81), Part II.
For extension of judgments of Inferior Courts in the United Kingdom, see

Inferior Courts Judgments Extension Act, 1882 (45

&

46 Vict.

c.

31).

For

maintenance orders in different parts of the British
dominions, see the Maintenance Orders (Facilities for Enforcement) Act,
1920 (10 & 11 Gteoi. 5, o. 33).
(r) See the Judgments Extension Act, 1868 (31 & 32 Vict. u. 54), ss. 1
4, 8,
This Rule is intended simply to give the general result of the Act as regards
the extension of judgments throughout tlie United Kingdom. It does not follow
the precise words of the Act even in regard to the sections referred to. Thus,
the enforcement

of

—

as pointed out subsequently in the

the country where a certificate

is

comment

registered

(see p. 460),
is,

what

is

enforced in

in strictness, not the judgment,

but the certificate of the judgnient. The Act, further, as it originally stood,;
applied in England and Ireland only to judgments of the Superior Courts of

Common Law. For
,

its

extension, as regards the kind of judgments to which

applies, to every Division of the

High Court

in

England or in Ireland,

it

see the

Judicature Act, 1873 (36 & 37 Vict. o. 66), s. 76; Fontaine's Case (1889), 41
Ch. D. (C. A.) 118; the Judicature Act (Ireland), 1877 (40 & 41 Vict. c. 57),
s. 71.
For all details as to procedure, &c., the Judgmenis Extpnsiou Act, 1868,
should itself be carefully consulted. See also In re Watson, [1893] 1 Q. B.

In re Low, [1894] 1 Ch. (C. A.) 147 ; In re A Bankruptcy Notice,
;
[1888] 1 Cf. B. (C. A.) 383; Thompson v. Gill, [1903] 1 K. B. (C. A.) 760;
Galbraith v. Grimehaw, [1910] 1 K. B. (C. A.) 339; A. C. 508.
It may also be well to note that the provisions of that Act, in so far as they
I'egard the extension of an Irish judgment to Scotland, or of a Soottisi judg(C. A.) 21

ment to Ireland, do not in strictness belong to the subject of this treatise.
The Inferior Courts Judgments Extension Act, 1882 (45 & 46 Vict. c. 31),
extends the judg^memts of Inferior Courts, e.g., County Courts or Civil Bill
Courts, in one part of the United Kingdom, to other parts of the United
Kingdom, by provisions analogous to those of the Judgments Extension Act,
1868. No reference to the Inferior Courts Judgments Extension Act is made
in this Digest.
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the Court in which the certificate

registered.

is

The term "

Superior Court " means in this Rule,

(1) as applied to

in
(2) as

England, the High Court

of Justice

England;

applied to Ireland

(s),

the

High Court

of

Justice in Northern or Southern Ireland
(3) as applied to Scotland, the Court of Session in

Scotland.
^

This Rule does not apply to any judgment (decreet)
pronounced in absence in an action proceeding on an
arrestment used to found jurisdiction in Scotland (#),
Comment.
This Rule applies only to a judgment for " debt,
"damages, or costs." It applies, therefore, only to that kind of
First.

judgment which

is

enforceable by action in the Courts of the

United Kingdom (u)
Hence, as has been laid down in a Scottish case, " equity judg" ments are excluded, and all judgments and decrees ad facta

different parts of the

" prcestanda, or of the nature of prohibitions or injunction" (x);

and so also are judgments in actions for the recovery of land,
and in probate and divorce suits (if), at any rate if the judgment
in such an action or suit is a judgment for anything more than
damages or costs; for if a party to one of these proceedings should,
as might be the case, recover judgment only for damages or costs,
there does not appear to be any reason why such a judgment, if
(«)
s.

Under the Government of Ireland Act, 1920 (10 & 11 Geo. 5, c. 67),
Judgments Extension Act, 1868, is made applicable to the High

41, the

Courts of Southern and Northern Ireland, and to these Courts inter se.
(t) " The Act shall not apply to any decreet pronounced in absence in an
"action proceeding on an arrestmeint used to found jurisdiction in Scotland."
(31

&

action,

32 Vict.

o. 54, s.

and judgment

is

8.)

If,

however, the defendant appears to defend the
it can be enforced under the Act;

given against him,

contrast the rule regarding suing on foreign judgments, p.
re

Low, [1894] 1 Oh. (O. A.) 147.
(«) Compare Judgments Extension Act, 1868, as.
(a;) Wotherspoon v. Conolly (1871), 9 M. 310.

1

403,

ante.

In

—

3, 6, 8.

See In re

Howe Machine

'Co. (1889), 41 Oh. D. 118; Piggott, Foreign Judgmejits, pt. iii., pp. 154—156.
(y) Duncan & Dykes, Principles of Civil Jurisdiction, pp. 308, 309. A judg-

ment awarding damages against a co-respondent might be enforced under
Act. See Bayment v. Bayment, [1910] P. 271, 291.
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recovered, e.g., in Scotland, should not be capable of registration

in England.

Secondly.
of the United
ings,

Under this Rule a judgment obtained in one part
Kingdom, e.g., in Ireland, can by formal proceed-

as to the details of

which the reader should consult the

Judgments Extension Act, 1868, be extended to and rendered
effective

in

England

(z)

any other part of the United Kingdom,

Though "judgments"

are in the

e.g.,

in

Judgments Extension Act,

1868, itself described as " registered " (a), it is in strictness the
" certificate " of a judgment which is registered, and it is also in
strictness the certificate, not the
to as a

judgment of the Court,

judgment, which

e.g., the

is

given effect

English High Court, in

which the registration takes place. The Superior Courts of the
different parts of the United Kingdom have, at any rate, as far as
relates to execution, full control and jurisdiction over any certificate
or judgment registered in conformity with Rule 116 (6), and a
certificate cannot be registered more than twelve months after the
date of the original judgment without the leave of the Court or a
judge of the Court where it is. to be registered. This Court, e.g.,
the English High Court, has authority to prevent execution
issuing under the judgment in England, and generally to exercise
full control at any rate over the certificate which is the thing
actually registered. The certificate, therefore, would be set aside
for an irregularity appearing on the face of it (c) and execution
would not be allowed to issue if the Court where the certificate is
registered were properly certified that a stay of execution had
;

(z) 31

&

32 Vict.

i>.

54, s. 1.

(a) Ibid., SB. 4, 6.

" The Courts of Common Pleaa at Westminster and at
(6) See Ibid., s. 4.
" Dublin and the Court of Session in Scotland shall have and exercise the same
" control and jurisdiction over any judgment or decreet, and over any certificate
" of such judgment or decreet, registered under this Act in such Courts respec"tively as they now have and exercise over any judgment or decreet in their

"

own Courts, and
The judgment

of the Courts
lastly, it

is,

in so far only as relates to execution under this Act."
in this section treated as registered. The authority

itself is

is

limited to that which they " now,"

in so far as this enactment

is

i.e., in 1868, have, and,
oonoeimed, given them in so far only

as relates to execution.

Note that

not necessary that the r^stering Court should have jurisotherspoon v. Gonolly (1871), 9 M. 310 ; English's
Coasting and Shipping Coi., Lid. v. British Finanoe Co., Ltd. (1886), 14 B.
220, 225, 226, per Inglis, I,. P.
it is

diction over the defendant.

(o)

See Part

v.

W

Soanndl (1875),
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been granted bj the Court in whicK the judgment had been
obtained {d)

Thirdly. The Court in which a certificate is registered under
Rule 116 cannot apparently inquire into the validity of the original judgment.
Thus if a judgment of the Court of Session be
registered in England, the High Court in England cannot, it is
submitted, set aside the certificate (as long as the judgment stands
in Scotland) on the ground that the judgment was obtained by
If the certificate is to be got rid of on that ground, the

fraud.

judgment must be impeached by proceedings in Scotland
Fourthly. Eule 116 in no way negatives the right of a

who has obtained a judgment
e.g., Scotland, to

The

England.

in one part of the United

bring an action upon

plaintiff,

however,

who

it

(e)

plaintiff

Kingdom,

in another part, e.g.,

brings such an action

exposes himself to one, and perhaps to two, disadvantages.

cannot in general recover any costs

(/),

He

and, if the view here taken

Act is correct, he gratuitously runs the risk of having the
judgment impeached for fraud and for other grounds of invalidity
which are not available against a registered judgment.
of the

Fifthly.

A

proceeding on arrestment in Scotland

is

a

mode

of

asserting the jurisdiction of the Scottish Courts over a defendant

The
who, though not in Scotland, possesses property there (gr)
reason why a judgment obtained in such an action is not allowed
to be registered {h) is that, as our Courts do not consider the pos.

ground of jurisdiction in
an action in personam, a judgment which depended upon the
existence of such jurisdiction could not be enforced by action in
session of property to be a sufficient

{d) This

is

specially provided for in the case of judgmemts of the Court of

is proposed to register in the High Court of England or of
Ireland (see 31 & 32 Viot. o. 54, ». 3), and there can be no doubt that if a
stay of execution were granted by the English or Irish High Court where a,
judgment was obtained, the Court of Session on being certified thereof would not

Session which it

allow execution, to issue in Scotland.
(e) In re Low, Bland v. Low, [1894] 1 Ch.

(O. A.) 147, 162, 163, per

Davey, L. J.
(/) 31
(p')

&

The

32 Vict.

0. 54, s. 6.

validity of such jurisdiction has been repeatedly affirmed
'

by the

House of Lords in a aeries of cases beginning London and North Western
Bailway Co. v. Lindsay (1858), 3 Macq. 99; North v. Stewart (1890), 17
E. (H. L.) 60. See also Fergmscm # Co., Ltd. v. Brown, [1918] S. C. (H. L.)
125; Mitchell ^ MuUl, Ltd. v. Fenisdiffe Products Co., Ltd., (1920) 1 Sc.
L. T. 199; Moore ^ Weinberg v. Ernsthausen, [1917] S. C. (H. L.) 25.
(A) 31

&

32 Vict.

c. 54, s. 8.
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England (i). Here, as elsewhere, we see that Rule 116 and the
Act on which it is grounded must be strictly confined to judgments on which an action could be brought in England.

Rule 117

{k).

—When Part

Justice Act, 1920,

is

applied

II. of

the Administration of

by Order

any

in Council to

part of the British dominions outside the United King-

dom, a judgment creditor who has obtained a judgment
in a Superior Court in such part of the British dominions

under which a sum

of

money is made payable, may apply

United Kingdom, at any time
within twelve months (or such longer period as may be
allowed by the Court) after the date of the judgment, to
have the judgment registered in the Court, and, if they

to a Superior Court in the

and convenient that the judgment should
be enforced in the United Kingdom, the Court may
order the judgment to be registered accordingly,
and from the date of registration the judgment shall be
of the same force and effect, and proceedings may be
taken upon it, as if it were a judgment of the Court in
which it is registered.
think

it is

just

Provided that no judgment shall be ordered to be
registered

if

(a) the original

(b) the

Court acted without jurisdiction

;

or

judgment debtor, being a person who was
neither carrying on business nor ordinarily
resident within the jurisdiction of the original

Court, did not voluntarily appear or other-

wise submit or agree to submit to the jurisdiction of that Court or
;

(c) the

(«)
(ft)

SB.

See Rules 96 and 104, pp. 408, 429, ante.
See the Administration of Juatice Act, 1920 (10

—

9

judgment debtor, being the defendant in the
proceedings, was not duly served with the
process of the original Court and did not
appear, notwithstanding that he was ordi-

14.
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narily resident or was carrying on business

within the jurisdiction of that Court or agreed
to

submit to the jurisdiction of that Court;

or
(d) the
(e) the

judgment was obtained by fraud

judgment debtor

satisfies

Court either that an appeal
that

he

is

against the judgment
ff)

;

or

the registering
is

pending, or

and intends

entitled

;

to

appeal

or

the judgment was in respect of a cause of action

which for reasons of public policy or for
some other similar reason could not have
been entertained by the registering Court.
Comment.
This Rule, which follows closely the terms of the Administrais the outcome of proposals for arrangements for the mutual enforcement of judgments and arbitration
awards throughout the Empire brought forlward at the Imperial
Conference of 1911. The Rule can come into operation only by
the issue of an Order in Council applying it to some part of the
British dominions outside the United Kingdom (I) in which reciprocal provision has been made for the recognition of judgments
obtained in the Superior Courts of the United Kingdom, or to a
territory under the protection of the Crown or in respect of which
a mandate is exercised by the government of any part of the
In the case of Canada and Australia the
British dominions.

tion of Justice Act, 1920,

Act may be applied
Courts, or to both

either to the Federal or Provincial or State

sets of Courts.

which the Rule applies are any judgments
or orders in any civil proceedings whether before or after the
passing of the Act of 1920, providing for the payment of a sum of
money, and include awards in arbitration proceedings if these
can, under the law in force where they are made, be enforced in
the same manner as judgments. Rules of Court must provide for
service on the judgment debtor of notice of registration of a judgment, and fix a time during which execution of the judgment

The judgments

to

shall be suspended to enable the debtor to apply to have the regis-

(/)

Including, of course, the Channel Islands and the Isle of
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tration set aside,

may

and on application the Court

registration on such terms as it thinks

set aside the

The Court, moreover,

fit.

has the same control and jurisdiction over the execution of the
judgment as it has over judgments given by itself.
The cases in which registration is forbidden agree in general
with those in which recognition would be refused to judgments of
foreign Courts (m), but it is expressly provided that the pendency
of an appeal or the intention of the judgment debtor to exercise a

him wiU bar

right of appeal appertaining to

point of some obscurity

is

registration.

A

presented by paragraph (c) of the pro-

It appears that ordinary residence or carrying

viso to the Rule.

on business within the jurisdiction of the Court, or agreement
to submit to its jurisdiction, is a ground for the exercise of jurisdiction unless the defendant "was not duly served with the

Due

"process of the Court and did not appear."
can hardly

mean

service within the jurisdiction,

service here

which would often

be impossible in the case of a mere agreement to accept the jurisdiction,

and the right of an oversea Court

to exercise jurisdiction

against an absent defendant on the ground of ordinary residence or

carrying on business appears thus to be conceded {n)
It should be noted that in every case the exercise of jurisdiction

by the registering Court
that an application

a m'atter entirely of discretion, and

is

only to be granted

if the Court thinks it
and convenient. .The judgment creditor remains free to bring
an action on the judgment in an oversea Court in the ordinary
way, subject to the rule that, unless the Court otherwise orders,
the plaintiff will not be entitled to recover any costs of the action,
unless he has previously applied for registration of his judgment,
in any case in which such registration is permissible under the
terms of the Act (o)
is

just

Illustrations.
1.

H, domiciled

in a colony to which Part II. of the

Adminis-

tration of Justice Act, 1920, applies, obtains a decree of divorce

from

W

,

and 7,000Z. damages against X,

respondent, and
leaves the colony

who

is

whbm

he cites as co-

resident in the colony at the time.

and proceeds

to

England.

A

X.

can apply to the

Court in England for the registration of the judgment against X.
2. In the same colony A obtains against
in an action pn

X

(ot)

(n)

See Rules 95, 96, pp. 393, 408, ante.

Compare Ord. XI.

r.

1

(o)

;

Rule

(o) Administration of Justice Act,
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contract judgment in the

Supreme Court

A

for 8,000Z.

in England for registration of this judgment.

X

applies

shows that he

has a right of appeal to the Court of Appeal and intends to exer-

^'s application must be refused.

cise it.

In

3.

A

same colony

the

recovers

No such

account of a gambling debt.

judgment against

on grounds of public policy, by an English Court (p)
obtain registration of the judgment in England.

(B) Judgment

Rule 118

{q).-

respect of the

in

— A valid foreign

title to

X

on

action would be entertained,

A

.

cannot

Rem.

judgment

in

a movable gives a valid

rem{r) in

title to

the

movable in England to the extent to which such title is
given by or under the judgment in the country where
the judgment is pronounced.
Comment.

A

vab'd foreign judgment or judicial proceeding in

either directly or indirectly determines the title to a

conclusive against all the world (s).

This applies to

rem which
movable is

all

proceed-

ings in rem against movable property within the jurisdiction of (lie
Court pronouncing the judgment. " Whatever the Court settles
as to the right or

property by

title,

or whatever disposition

sale, revendication, transfer,

it

makes of the

or other act, will be

held valid in every other country, where the same question comes
directly or indiregtly in judgment before any other foreign
tribunal.

This

is

very familiarly known in the cases of pro-

ceedings in rem, in foreign Courts of Admiralty,' whether they
are causes of prize, or of bottomry, or of salvage, or of forfeiture,
.

(p)

.

.

over which such Courts have a rightful jurisdiction,

The Gaming Act, 1845

(8

&

9 Viot.

o.

109),

s.

18.

(j) Castrique v. Imrie (1870), L. E.. 4 H. L. 414; Sobbs v. Eenning (1865),
34 L. J. C. P. 117; (1864), 17 C. B. N. S. 791; Cammell v. Sewell (1860), 5

H. & N. 728; 29 L.

J. Ex. 350; In re Queensland, #c. Co., [1891] 1 Ch. 536;
[1892] 1 Ch. (O. A.) 219; AlcocTe v. Smith, [1892] 1 Oh. (C. A.) 238; Minna
Craig Steamship Co. v. Chartered, ^e. Bank, [1897] 1 Q. B. 55; (0. A.)

460; compare Rule 152, p. 561, post.
to jurisdiction in actions in rem, see

(r)

As

(«)

See Story,

ss.

Rule

97, p. 413, ante.

592, 593.

30

D.
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or constructive possession of the subject-

"founded on the actual
" matter (res)"

{t).

The real principle of a judgment in rem is, " that a person who
" acquires a valid title by the law of any country either to a chattel
"or to realty
"such chattel

shall be

deemed

or realty.

" the disposal of the res,

over the world to be owner of

all

Cburt has absolutely

If, therefore, the

and

it is

in its power, as it

in the case

is

" of a

judgment in rem in the Admiralty Court, it does not matter
"who is owner; all the Courts assume that the thing has been
" fairly litigated, that the man brought before the Court is owner,
" and had such an interest as entitled him to raise the contest,
" and that the judgment in rem bound the whole" (u). In other

words, the rule as to the effect of a judgment in rem

Rule 152 can be maintained
tion of that Rule.
" In the case of

to its full extent,

Cammell v. Sewdl "
"a more general

very eminent judge,

personal property

viz., that 'if
'

'

binding according
disposition

is

to the

(x), it

is,

if

merely an applicahas been said by a

principle was laid down,

disposed of in a manner

is

law of the country where

binding everywhere.' This,

we

it is,

that

think, as a general

though no doubt it may be open to exceptions
and it may very well be said that the rule
commonly expressed by English lawyers, that a judgment in
rem is binding everywhere, is in truth but a branch of that more
rule, is correct,

and

qualifications;

general principle "

(jt/)

Illustrations.

A

1-.

rem in a French Court against a
Martin, then in the port of Havre, and

brings an action in

British ship, the

Ann

claims to be the owner of the ship
favour, and

is

.

A

England the rights of owner over the
world

obtains a judgment in his

A

has in

against

all the

declared to be the owner of the ship.

Ann Martin

(z)

(<) See Stoiry!, s. 592, cited with approval by Blackburn, J.; OaHriq^te v.
Imrie (1870), L. E,. 4 H. L. 414, 428, 429; The Segredo (1853), Spinka, Ecol.
& Adm. 36, 57, per Dr. Luahingtou; Mirma Crerig Steamship Co. v. Chartered,
#0. Bank, [1897] 1 Q. B. (C. A.) 460.

(m) Simpson v. Fogo
Wood, V.-C.
(a;) 5 H. & N. 728, 746.

(1863),

32

L.

J.

(Ch.)

Qy) Castrique v. Imrie (1870), L. E. 4
(«)

v.

266,

judgment of

H. L. 414, 429, per Blackburn, J.
Imrie (1870), L. R. 4 H. L. 414; Minna Craig
Chartered, #e. Bank, [1897] 1 Q. B. (0. A.) 460, which

Compare Castrique

Steamship Co.

249,

v.

Digitized

by Microsoft®

.

.

467

EFFECT OF FOREIGN JUDGMENTS.

A, an Englishman, is owner of a British ship. Whilst the
at Havre, a French Court, honestly exercising- its jurisdiction, pronounces in a proceeding in rem a judgment under which
the ship is ordered to be sold for the payment of debts due from
M, and is sold to X, a British subject. The Court has acted
under a misconception of English law, and in consequence has
not recognized the rights of A as owner. The ship is brought by
to England. X has a good title to the ship in England (z).
2.

ship

is

X

3. A British ship is seized as prize by a Russian vessel, on the
ground of attempted breach of blockade, and taken to a Russian
port foi' adjudication as prize by a prize Court.
The goods on
board the ship are sold under the order of the Court to Z. It
is ultimately decided by the prize Court that the ship was not
lawfully captured. The title of X, the purchaser, to the goods is
valid against that of A, the original owner (a)

—

Rule 1 19(b). A valid foreign judgment m rew given
by a Court of Admiralty can be enforced in the High
Court by proceedings against the ship or other property
affected by the judgment.
Illustration.

A

brings an action and obtains a judgment in rem in a foreign

country against the City of Mecca, a British ship, then in a port
of such country. The City of Mecca, the judgment not having

been

satisfied,

comes into an English port.

A

can enforce the

foreign judgment by an action in rem against the ship

(c)

a jadgmeiit in rem against a ship gives a title ix> the proceeds
of the sale valid against the liquidator of the company vfhioh owned the ship,
and which went into liquidation before the date of the judgment.

flstabliahes that

(2) Ilnd.

(a) See as to the principle of this case, Stringer v. English,

^-o.

Insurance Co.

and especially p. 606, judgment of Martin, B.
(S) The City of Mecca (1861), 6 P. D. (O. A.) 106.
See Rule 61, p. 280, ante.
(c) See The City of Mecca (1881), 6 P. D. (C. A.) 106.
In that case the
Court of Appeal held that the action did not Ue, but, semble, that the only
reason for this was that the Portug^iese proceedings were not based on a
maritime Hen, and that the judgment was therefore not a judgment in rem.
Had it (as supposed by the Court below, 5 P. D. 28) been a judgment in rem\,
then an action in rem might have beem brought against the ship to enforce the
judgment.
(1870), L. R. 5 Q. B. 599,

30 (2)
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(C) Judgment, or Sentence, of Divorce.

Rule 120 {d).

— A valid foreign judgment, or sentence,

of divorce has in

England the same

effect as a

divorce

granted by the Court.

Comment.

A

bj a foreign Court of competent jurisdicEngland th© same effects as an English divorce.
Restrictions imposed by th© foreign law on the freedom of the
divorced parties, as to marriage or otherwise, which are not imposed by an English divorce, are here inoperative. But in order
divorce granted

tion (e) has in

that a 'foreign sentence of divorce should be treated as^a divorce in

England the sentence must be complete and final; the parties to
the marriage must under it be actually divorced; it must not be a
sentence which has not become complete, but is to become complete at some future date if certain conditions are fulfilled, e.g.,
if

no appeal

is

made

against

it

within, say, six months.

these conditions are fulfilled the sentence

is final,

After

and the divorce is

valid in England; but until they are fulfilled the parties are not

in fact divorced; they have not acquired (/) the rights of unmarried
persons, and they will not be treated in England as divorced (g)
Illustrations.

H, an Irishman, and W, an Irishwoman, marry

1.

in Ireland,

where they are domiciled. They afterwards acquire a domicil in
is divorced
the Cape Colony. While they are there domiciled
from
by the sentence of a Cape Court on account of W'&
adultery with X. The divorce is, under the law of the Cape, an
absolute dissolution of the marriage, but does not allow a husband

H

W

or wife divorced for adultery to re-marry whilst the injured party

remains unmarried.
at the
is

H remains

unmarried.

X marries

W,

first

Cape and afterwards in England. The marriage in England

valid (h).
2.

W

and

X are respondent

and co-respondent respectively in
by H, the husband of
A

W

a divorce suit in India, instituted

(d) Scott V. Attorney-Gen&ral (1886), 11- P. D. 128; Westergaard v. Westergaard, [1914] S. O. 977, Ct. of Sess.; In re Stirling, [1908] 2 Oh. 344.
(e)
V.

Aa

to jurisdiction, see

Rules 98, 99, pp. 416, 420, ante.

Taylor, [1915] 2 K. B. 580.
(/) See Intro., General Principle No.

I.,

p. 23, ante.

\g) Warter v. Warter (1890), 15 P. D. 152.
(h) Soott V. Attorney-General (1886), 11 P. D. 128.
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W

decree absolute dissolving the marriage of

H

no appeal has been made, but not sooner.

Within

and
is pronounced
under the Indian Divorce Act, 1869, No. IV. Section 57 of that
Act provide* that the petitioner or the respondent may marry,
again after a period of six months, from the date of the decree, if

H and

the decree dissolving the marriage of

The marriage

England.

(D) Judgment

Rule 121

(^).

of succession

is

—A

is

in

invalid

W,

six

X

months after

marries

W in

(i).

Matters of Succession.

valid foreign

binding upon, and

judgment
is

in matters

to be followed by,

the Court.

Comment.
Immovables.

by the Courts
situate (I)

is,

—A

judgment as

to the succession to

immovables

of the foreign country where the immovables are

in so far as its effect can possibly

demand

the con-

sideration of our judges (m), binding on English Courts.

Movables.

—When once the rights of succession

(wherever situate)

of,

a

testator, or intestate,

in a foreign country, are determined

to the

movables

who has died domiciled

by a Court of that country,

English tribunals will follow the decision of the foreign Court.
" The rule to be extracted from [the] cases appears to be this,
" that although the parties claiming to be entitled to the estate

W

The reason is, that
"was
(j) Warier v. Warier (18S0), 15 P. D. 152.
" subject to the Indian law of divorce, and she could only contract a valid second
" marriage by showing that the incapacity arising from her previous marriage
" had been effectually removed by the proceedings taken under that law. This
" could not be done, as the Indian law, like our own, does not completely dis" solve the tie of marriage until the lapse of a specified time after the decree.
" This is an integral part of the proceedings by which alone both the parties
.
"can be released from their incapacity to contract a fresh marriage. .
"The distinction between [the case of Scoit v. Atiomey-General'\ and the
" present is, that there the incapacity to remarry imposed by the colonial law
" only attached to the guilty party. It was, therefore, penal in its character,
" and as such was inoperative out of the jurisdiction under which it was in"flicted." Warier v. Warier, 15 P. D. at p. 155, judgement of Hannen, President. As to penal status, see chap, xix.. Rule 136, p. S'OO, 'post. The validity
of the divorce decree itself was not questioned, but see Rule 99, p. 420, ante.
(A) Doglioni v. Crispin (1866), L. R. 1 H. L.. 301; In re Trufort (1887),
36 Ch. D. 600. See as to jurisdiction. Rules 97, 101, 102, pp. 413, 427, ante.
.

(Z)

See Rules 97, 101, pp. 413, 427, ante.

(m) See chap,

iv.,

Rule

53, p. 223, ante.
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[i.e.,

movatlee] of a deteeased person

may

not be bound to resort

country in which the deceased was domiciled, and although the Courte of this country may be called
upon to administer the estate of a deceased person domiciled
abroad, and in such case may be bound to ascertain as best they
to the tribunals of the

can who, according to the law of the domicil, are entitled to that
estate,

yet where the

has been adjudicated upon by the

title

Courts of the domicil, such adjudication

must be followed by, the Courts of

is

binding upon, and

this country "(re).

Illustrations.
1

T,

.

a,

natural-born British subject, has under the Naturaliza-

tion Act, 1870,

become naturalized in Switzerland.

death a Swiss citizen, but
a son, whose legitimacy

is

is

domiciled in France.

T

disputed.

He is at his
He leaves A,

has bequeathed

all his

movables by will to X, which, if A is legitimate, he has not under
Swiss law a right to do
Litigation takes place in Switzerland as
.

to the claims of

A and X respectively to T's movables.

The Swiss

Court gives judgment (though probably on an erroneous view of
English law (o)) that A is legitimate and entitled to succeed to

According

nine-tenths of T's movables.

domicilii), the right of succession to

T

to the

law of France (lex

depends on T's nationality,

and the Swiss judgment is conclusive. T leaves movables in
England. An action is brought in England by A to have the
Swiss judgment enforced, i.e., in effect, to have a judgment enforced which is held valid by the Courts of T's domicil.
The
S%\'is8 judgment is decisive, and is binding on the High Court (p)

T

2.

dies domiciled in Portugal leaving an illegitimate son,

The Portuguese Court

T

T's movables.

leaves

the Portuguese Court

upon
England (q)

called

to

A.
judgment that A is entitled to part of
movables in England. The judgment of
decisive, and binds the High Court when

gives

is

determine right of

A

(») In re Trufort (1887), 36 Ch. D. 6O0, 611,
J>oglioni v. Crispin (1866),

L. R.

1

H. L.

301,

to

T's

movables

in

judgment of StirUng, J. See
and as to the jurisdiction ot

the Courts of domioil, Rule 102, p. 427, ante.
(o)

As

to mistake of law, see

Rule

112, p. 444, ante.

What is reaUy enforced is at
Ip) In re Trufort (1887), 36 Ch. D. 600.
bottom the law of T's domicile and the movables are distributed in accordance
with T'a lex domiiAlii. See Rule 192, post.
(«) Doglioni v. Crispin (1866), L. R. 1 H. L. 301.
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OHAPTEE

XVIII.

EFFECT IN ENGLAND OF
FOEEIGN BANKRUPTCY;
FOREIGN GRANT OF ADMINISTRATION.
FOEEIGN BANKEUPTOY.

(A)

I.

Bankruptcy

Rule

122.

As AN Assignment.

in Ireland {a\ Scotland {h), or British India.

—An assignment

of a bankrupt's property

to the representative of his creditors (c)
Irish Bankrupt and Insolvent Act,
1857 (rf) (Irish Bankruptcy), or
(2) under the Bankruptcy (Scotland) Act, 1913(e)
(Scottish Bankruptcy), or
(3) under the Indian Insolvency Act, 1848 (/),

(1)

is,

under the

or operates

as,

an assignment

to such representative

of the bankrupt's
(i)
(ii)

wherever

immovables

(land),

movables,

situate.

Comment.

As

to

immovables.

—^An

Irish, Scottish or

Indian bankruptcy

passes to the creditor's representative (conveniently described as

the trustee) immovables of the bankrupt situate in any part of the
(a) See the Irish Banknipfc

and Insolvent Act, 1857

(20

&

21 Vict.

(6) See the Bankruptcy (Scotland) Act, 1913 (3 & 4 Geo. 5,
(a) In Ireland the " assignees," in Scotland the " trustee."
(d) See 20

&

21 Vict.

o. 60, ss.

267, 268.

See also 35

&

c.

36 Vict.

u.

60).

20).

o. 58.

See 3 & 4 Geo. 5, c. 20, b. 97, with which compare sect. 41.
Compare In re Maofadyen # Co., [1908]
(/) See 11 & 12 Vict. o. 21, a. 7.
1 K. B. 675; Official Assignee, Bombay v. Registrar, Small Causes Courf^
Amntsar (1910), 26 T. L. E. 353.
(le)
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Thus

British dominions.

it

passes to the trustee lands, e.g., in

Ireland, Scotland, England, the

Me

of

Man,

India, or Victoria.

immovables of the bankIt probably also passes (^r)
does not form part of
which
Italy,
rupt situate in a country, e.ff.,
immovables
so far, and in so
the British dominion, but passes such
to the trustee

far only, as the Italian Courts recognize the title of the Irish or

Indian trustee.

As

to

movables.

an assignment

—^An

Irish, Scottish or

Indian bankruptcy

is

to the trustee of the movables, e.g., goods, of the

bankrupt, situate in any part of the British dominions, and also
in so far as Courts acting under the authority of the British

Crown

can determine the matter, of movables situate in countries not

forming part of the British dominions.
Speaking generally, the statements made in the comment on
Rule 81 (h), with regard to the extra-territorial effect of an English
bankruptcy as an assignment, apply with the necessary, alterations
to the' extra-territorial effect of an Irish, Scottish or Indian bankruptcy as an assignment.

Bankruptcy

any Foreign Counfry, except Ireland,

[i) in

Scotland or British India.

Rule

123.

— An

assignment of a bankrupt's property

to the representative of his creditors, under the bank-

ruptcy law of any foreign country not forming part of
the United Kingdom (A:) or British India, is not, and

an assignment of any immovables of
the bankrupt situate in England.
does not operate

as,

Comment.

No
law

assignment of a bankrupt's property under the bankruptcy

.of

(j')

a foreign country, unless the bankruptcy takes place, as

Not, however, in the case of Scotland, for 3

&

4

G-eo. 5, u. 21, a. 97, dis-

tinguishes between the effect of bankruptcy on movable property wherever
situate (sub-s. (1))

and real property, confining the

trustee's right to real estate

situate in the British dominions.

Compare Jefery v. MoTaggart (ISIT), 6 JVL. & S. 126.
The word " bankruptcy," as applied to a foreign country, is here used in

(A) See p. 364, ante.
(J)

very widest sense, and includes any procesding, whatever its name, by which,
under the authority of a Court, the property of an insolvent debtor is distributed
among hLs creditors; a bankruptcy in this wide sense is sometimes described as
its

of divestiture and concourse of creditors.'' See Goudy,
Bankruptcy in Scotland (4th ed.), p. 598.
(k) For definition of "United Kingdom," see p. 68, ante.

any "process
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does a Scottish or Irish bankruptcy or Indian insolvency, under

an Act of the Imperial Parliament, operates

as

an assignment of

the bankrupt's immovables, e.g., lands or houses in England,
indeed, has
It

any

effect

may, indeed, be

to the doctrine

upon the
laid

title to

down

or,

them.

in broad terms that, according

maintained by English Courts, a bankruptcy in one

country has no

effect as an assignment or otherwise (except, of
where the bankruptcy takes place under an Act of Parliament) on land in another country (I)
But this statement is a

course,

.

Little

that

broader than the facts warrant.

English

Courts

There

would decline

is

no reason

recognize

to

to suppose

the

extra-

an assignment, of a bankruptcy in one country,
Victoria, on land of the bankrupt in another country,

territorial effect, as
e.g.,
e.g.,

New

Zealand, which was given to a Victorian bankruptcy by

the lex situs,

Rule 124

i.e.,

by an Act

(in).

— An

of the

New

Zealand legislature.

assignment of a bankrupt's pro-

perty to the representative of his creditors under the
(0 See Cockerell v. JHokens (1840), 3 Moore, P. C. 98 (decided before the
Indian Insolvency Act, 1848). In Waite v. Bingley (1882), 21 Ch. D. 674,
a Victorian insolvency was held not to afEect the title to English land; a
Victorian Aofc coald give authority to require the insolvent to convey his land
out of the colony for the benefit of his oreditorj, but no steps had been taken
Compare Rale 81, p. 364, ante;
to make the insolvent do so during his life.
and compare Araya v. Coghill, (1921) 1 So. L. T. 321, which discusses, without deciding, the effect of a foreign bankruptcy on Scottish land. Note, however, that it is provided by the Bankruptcy Act, 1914 (4 & 5 G«o. 5, o. 59),
s. 122, that the bankruptcy Courts throughout the British dominions are to act
in aid of and be auxiliary to each other in all matters of bankruptcy, but this
enactment is clearly insufficient to require the Courts in the United Kingdom
to give effect to Acts passed in British possessions purporting to vest real estate
beyond the limits of these possessions in the trustees in colonial bankruptcies,

for enactments

of this character are

ultra vires colonial

legislatures.

See

Attorney-General for New South Wales, [1891] A. O. 455; Keith,
Responsible Government in the Dominions, i. 372 401. For the scope of s. 122,
125, from which it appears
see Re Levy's Trusts (1885), 30 Ch. D. 119, 123
that on an appropriate appUoation by a colonial trustee the Court would give
effect to the provisions of a colonial law vesting English land in a colonial
In effect, therefoire, a colonial bankruptcy approximates in its effect
trustee.

Macleod

v.

—

—

So, also, in Ireland under 35 & 36 Vict.
In re Bolton, [1920] 2 Ir. R. 324.
(m) See Solomons v. Ross (1764), 1 H. Bl. 131 (n.); Jollet v. Deponthieu
(1769), 1 H. Bl. 132 (n.); Alivon v. Furmval (1834), 1 Cr. M. & R. 277;
In re Ikcvidson's Trusts (1873), L.. R. 15 Eq. 383; In re Lawson's Trusts, [1896]
1 Ch. 175; In re Anderson, [1911] 1 K. B. 896; In re Craig, [1916] W.N.

on land

to

an English bankruptcy.

o. 58, o. 71.

Compare the analogous case of sequestration of the
property of the widow of a Germa,n subject domiciled in France, iia Page v.
San Paulo Coffee Estates Co., Ltd., [1917] W. N. 216; 33 T. L. R. 457.
123; 86 L. J. Oh. 63.
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bankruptcy law of any foreign country, whether the
bankrupt is domiciled there or not, is or operates as an
assignment of the movables of the bankrupt situate in
England.
Comment.
The general

principle of English law seems to be that bank-

ruptcy, or any proceeding in the nature of bankruptcy, in a foreign

country where the bankrupt

is

domiciled,

an assignment to the
who under the law

is

trustee, assignees, curators, syndics, or others,

of that country are entitled to administer his property, of all his

movables,

or, in

other words; his chattels personal and choses in

action in England, and,

would seem, as far

it

as English Courts

can deal with the matter, of his movables situate in any other

country (n)

This Rule, however, has not been established without a considerable conflict of judicial opinion, it having been suggested in

and decided in others (p), that the Rule was applicable
only to the case of a bankruptcy in the country of the bankrupt's
domicil.
This distinction, however, was obviously out of harmony with the practice of the English Bankruptcy Court whose
jurisdiction to adjudicate- a debtor a bankrupt was not confined
to persons domiciled in England (g), and there is now a clear
balance of judicial opinion in favour of the Rule as stated
one case

above

Tho

(o),

(r)
effect in

under the

England of the assignment of a debtor's property

bankruptcy law of a foreign

certain limitations:

First.

—

The assignment,

bankruptcy.

(») See, lespecially, Wesfclake,

is

subject to

of course, only takes place if under the

law of the foreign bankruptcy provision
territorial effect of the

country

s.

134, p. 178.

is

made

for the extra-

Moreover, the assignment
As regards

colonial bankruptcies,

Bankruptcy Aofc, 1914, s. 122; In re Firbank, Ex parte Knight
(1887), 4 Mor. 60.
(o) In re Artola Her^nanm (1890), 24 Q. B. D. (C. A.) 640, which, however,
is not a decision on this point.
(??) In re BUthman (1858), L. R. 2 Eq. 23; followed In re Hayward, [1897]
Neither case is oonolnsive. See In re Anderson, [1911] 1 K. B.
1 Gh. 905.

see also the

896, 901, per Phillimore, J.; In re Craig (1917), 86 L.. J. Ch. 63, per Eve, J.;
In re Burke, King v. Terry (1919), 54 L.. J. 430.

Rule 81, p. 364, ante.
assumed that the foreign Court in adjudicating a debtor bankrupt
does not extend its jurisdiction to cases beyond those recognized as being within
the sphere of jurisdiction in bankruptcy of the English Court.
{q) See

(r) It is
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England to such movable property as, had it
been situate in the foreign country, would have passed to the repre-

will only apply in

sentative of the creditors to be administered for their benefit.

Second. The property in England passes subject to any existing
charges upon

it

recognized by the law of England, even

if these

charges would be postponed under the law of the place of bank-

ruptcy to the claim of the creditors, and even

if

bankruptcy the charges would be defeated by the
in bankruptcy (s)
Third. Whether property

is

under an EngKsh
title

of the trustee

movable or immovable

falls to

be

determined wholly by English law. Thus heirlooms, title deeds
and other things held by English law to be immovables would
not, if situate in England, pass under their owner's bankruptcy

in

New York

to the

American assignee

(i).

Fourth. The fact that a foreign bankruptcy acts as an assignment of movables of the debtor situate in England does not affect
in any way the right of the English Courts to adjudicate bankrupt
any debtors falling within the terms of the Bankruptcy Act, 1914,
and these Courts will exercise the right at their discretion as may
seem most advisable in the interest of the collection of the bankrupt's estate for the benefit of his creditors (m)

.

,

Illustrations.

A debtor domiciled at Amsterdam stopped payment there on
1
December 18, 1759. On January 2, 1760, he was declared bankrupt by the proper Court there, and a curator or assignee of his
property was appointed. On December 20, 1759, X, a creditor
.

made

Mayor's Court at London,
and attached 1,200L in the hands of M, a debtor of the bankrupt.
On March 8, 1760, X. obtained judgment against M, and issued
of the bankrupt,

execution against

affidavit in the

M, who, being

1,200L payable in

a

month.

unable to pay, gave a note for

On March

12,

A, the Dutch

(s) Compare G-albraith v. Grimshav), [1910] 1 K. B. (O. A.) 339; affirmed,
[1910] A. C. 508, which refers to a Scottish bankruptcy, and applies a fortiori
to a foreign bankruptcy; and Goetze v. Aders (1874), 2 E. 150.
(0 See chap, xxii., Kule 149, p. 539, post; Waite v. Bingley (1882), 21

Oi. D. 674.
(«) See In re Artola Hermanos (1890), 24 Q. B. D. (O. A.) 640, 643, 644,
judgment of Coleridge, O. J.; Ex parte MoCuUooh (1880), 14 Oh. D. (O. A.)
716;

Bx

parte Robinson (1883), 22 Ch. D. (C. A.) 816.
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assignee, claimed the 1,200Z.
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It

assignee was superior to that of
2.

A

.

was held that the

X,

title

of

A

as

the attaching creditor (x)

debtor executes under the law of Maryland a deed of

and the
from the appropriate Court authority to administer
the trust under its control. X, to whom the debtor owes money,
obtains judgment against him in England and proceeds to levy

assignment

to trustees for the benefit of his creditors,

trustees obtain

execution.

The

trustees have a superior title to the property of

the debtor (y).
3. N, while resident, but not domiciled in New Zealand, is
made bankrupt, and in due course receives his discharge. Later
in England he is again made bankrupt, and it appears that he has

a reversionary interest in a trust fund, which

is situate in England
and which he omitted to disclose to A, the trustee in his New
Zealand bankruptcy. X, the trustee in the English bankruptcy,

gives notice of a claim to the interest to the trustee of the fund.

A

has a superior claim to the bankrupt's interest in the fund (z)

English and Foreign Bankruptcy.

Rule

125(a).

—Where a debtor

has been

made bank-

rupt in more countries than one, and, under the bank-

ruptcy law of each of such countries, there has been an

assignment of the bankrupt's property, which might,

under any of the foregoing Rules {b), operate as an
assignment of his property in England, effect will be
given in England to that assignment which is earliest
in date.
(») Solomons v. Ross (1764), 1 H. Bl. 131 (n.). The case was decided without reference to domicil. See Lioughborough, L., in Folliott v. Ogden, 1 H. Bl.
The claim of the attacliing creditor would {semble) now be pireferred.
132.
See Galbraith v. Grimshaw, [1910] A. C. 508, 511, per Lord Loreburn.

Dulaney v. Merry S; Son, [1901] 1 K. B. 536.
In re Anderson, [1911] 1 K. B. 896.
(a) Geddes v. Mowat (1824), 1 Gl. & J. 414; In re O'Reardon (1873), L. R.
9 Ch. 74. Compare Ex parte McCulloch (1880), 14 Ch. D. (C. A.) 716; and
Ex parte Robinson (1883), 22 Ch. D. (O. A.) 816. See the Bankruptcy. Act,
1914 (4 & 5 G«o. 6, u. 59), s. 12, as to power of Court to deal with case
where receiving order has been made by Court against debtor whose estate
ought to be distributed under Irish or Scottish bankruptcy law. See Baldwin
(11th ed.), p. 185; Bankruptcy (Scotland) Act, 1913 (3 & 4 Geo. 5, 0. 20),
(jl)

(2) See

8.

43.

(6) See

Rule

80, p. 362,

ante; Rules 122—124, ante.
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Comment.
First.

This Rule holds good when the

ruptcies takes place within the United

On

the 1st of January a debtor

Ireland,

and

is

and

England.

this

On

the

whether his property

2nd

of

January he

rupt in England, and his property
the English trustee, but

it is

(if

bank-

adjudicated bankrupt in

his property thereupon passes, or

Irish assignees,
or in

earliest of several

Kingdom.
is

is

assigned, to the

situate in Ireland

is

adjudicated bank-

any) passes or

is

assigned to

in reality the assignment under the

which operates in England; for by the 2nd of
January the immovables or movables, which were the property of
the bankrupt on the 31st of December, have on the 1st of January
ceased to belong to him, and been vested in the Irish assignees.
These immovables or movables, therefore, cannot on the 2nd of
January pass to the English trustee as property of the
bankrupt (c)
Irish bankruptcy

Secondly.

The Rule probably holds good where

bankruptcies, and

several

the assignment under

in a country beyond the limits of the United

the earliest of
it,

takes place

Kingdom,

e.g.,

Victoria (d) or Prussia.

II.

Rule 126 (/).

As A Discharge (e).

— A discharge from any debt or

liability

under the bankruptcy law of the country where the debt
(c) Priority, for the purpose of this Eule, depends on the date of the assignment, and not on the date of the oommission of the act of bankruptcy. See
Geddes v? Mowat (1824), 1 Gl. & J. 414. It should be noted that, aa regards
a,

Scottish bankruptcy, though it

is

the act and warrant of confirmation which

vests the bankrupt's property in the trustee, it is then vested as at the date of

See 3 & 4 Geoi. 5, c. 29, S3. 97 and 41. In considering,
whether an assignment under an English bankruptcy or an assignment under a Scottish bankruptcy i' the earlier, the date to be looked at is the
date of the adjudication (see the Bankruptcy Act, 1914 (4 & 5 Geo. S, u. 59),
e. 53) in the one case and of the sequestration in the other.
In In re Maofadyen # Oo.,
{d) See In re Anderson, [1911] 1 K. B. 898.
[1908] 1 K. B. 675, where a bankruptcy in England and one in India under an
Imperial statute (11 & 12 Viot. o. 21) were almost contemporaneous, arrangements were approved by the Court for the co-operation of the trustees in the
the sequestration.
therefore,

two bankruptcies.
(e) Story, ss. 331—340; Westlake,
Eule 81, p. 364, ante.

sa.

240—242

(a)

;

Foote, pp. 434, 435.

Srown (1804), 5 East, 124; Gardiner v. Houghton (1862),
QueKn v. Moisson (1827), 1 Knapp, P. C. 265 (n.) Ellis v.
Henry (1871), L. R. 6 C. P. 228, 234, judgment of Bovill, 0. J. Bartley

(/) Potter V.

2 B.

W

See

&

S. 743;

;

;
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or liability has been contracted or has arisen [or perhaps
where it is to be paid or satisfied ?] is a discharge there-

from

in

England

{(/).

Comment.
This Rule

is

well established, but there

is

somfe little doubt as

to its exact extent.

to

The discharge of a debt (including in that term any obligation
pay money arising from a contract) under the bankruptcy law

of the country where the debt

is

incurred {lex loci contractus)

a

is

valid discharge in England.

"The rule," says Lord Ellenborough, "was well laid down
" by Lord Mansfield, in Ballantine v. Golding, that what is a
" discharge of a debt in the country where it

was contracted is a
everywhere" (Ji).
"The rule adopted," says Cockburn, C. J., "by Lord Ellen" borough, in Potter v. Brotvn (h), after the case of Ballantine v.
" Golding (i) and Hunter v. Potts (fo),
applies to a dis" charge by a Court in a foreign country; a fortiori, it applies to a
"discharge by a Court in one of the British colonies " (I).
" There is no doubt," it has been laid down (to), " that a debt or
" liability arising in any country may be discharged by the laws
" of that country, and that such a discharge, if it extinguishes the
" debt or liability, and does not merely interfere with the remedies
" or course of procedure to enforce it, will be an effectual answer
"discharge of

it

.

.

.

" to the claim, not only in the Courts of that country, but in every
" other country. This is the law of England, and is a principle

" of private international law adopted in other countries.

"laid

down by Lord King,

"Mansfield, in Ballantine v.
V.

It

was

Burrows v. Jemino (n); by Lord
Golding (o); by Lord Ellenborough,

in

Eodffes (1861), 1 B. & S. 375; 30 L. J. Q. B. 352; PAUUps v. .Byre (1870),
1, 28; Gibbs v. Sooiete IndustHelle (1890), 25 Q. B. D. (C. A.)

L. R. 6 Q. B.
399.

I
1

1

:

:

j

'

1

I.

I

As all the Kules in this Digest are rules of English law, the words "in
England " axe not striotly necessary, but are here inserted to prevent misunder(y)

'

'

i

"

!

I

(A) Potter V.

"

;

standing.

Brovm

(1804), 3 East, 124, 130; 7

Ellenborough, O. J,
(i) (1783), Cooke, Bk.

Law

E. E.

663, 667,

1

1

1'^ni

judgment of

(8th ed.), 487.

R. 182.
(0 Gardiner v. Eoughton (1862), 2 B. & S. 743, 748, per Cockburn, C. J.
(m) Ellis V. M'Henry (1871), L. R. 6 O. P. 228, 234, judgment of Court
delivered by BoviU, O. J.
(o) (1783), Cooke, Bk. Law, 487.
(«) (1726), 2 Stra. 733.
(Je)

(1791), 4 T.
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"in Potter v. Brown (p); by the Privy Council, in Odwin v.
"Forbes (q); and in Quelin v. Moisson (r); and by the Court of
" Queen's Bench in the case of Gardiner v. Houghton (s); and by
" the Court of Exchequer Chamber, in the elaborate judgment
"delivered by my brother WiUes, in Phillips v. Eyre" (t).
This principle certainly applies to a debt payable in the country

where

it

is

incurred, and probably applies to a debt incurred

in one country, e.g., Victoria, and payable in another, e.g.,

Eng-

land (m).

The discharge
country where

it is

of a debt under the bankruptcy law of the

made payable

(lex loci solutionis) is possibly a

valid discharge in England, but this is not certain (x).

The discharge from any liability which does not arise from a
pay damages for a tort, under the bank-

contract, e.g., liability to

ruptcy law of the country where the liability has arisen (lex

commissi)

delicti

A
efiect

discharge, be

than

A

it

is
it

loci

a valid discharge in England (y)
noted, cannot have a greater extra-territorial

has under the law of the country where

it is

ob-

no ease free a
debtor in England from any liability from which he is not discharged under the Victorian bankruptcy laAv; nor, conversely, will
an English bankruptcy free him in Victoria from any debt from
which he is not discharged under the English Bankruptcy Act (z)
discharge, again, under the law of a foreign country, will not
operate in England unless it is an extinction of the debt or
liability; if, in the country where it is obtaiaed, it interferes
merely with the remedies or the procedure for enforcing the banktained.

bankruptcy,

e.g., in Victoria, will in

A

rupt's liabilities, it will not be a discharge in

England

(a)

(p) (1804), 5 East, 124.
(?) (1817), Buck. 57.
(1827), 1 Knapp, 265, 266, n.
2 B. & S. 743.
(1862),
(«)
(<) (1870), !>. B. 6 Q. B. 1, 28.

(r)

(u) Compare, howeyer, Gibbs v. Soeiete Industrielle (1890), 25 Q. B. D.
(C. A.) 399, 405, judgment of Esher, M. R.
(x) Compare Gardmer v. Houghton (1862), 2 B. & S. 743, 745, language of

Blackbum, J., and EllU v. M'Henry (1871), L. R. 6 O. P. 228, 234, judgment
of Bovill, O. J., with Potter v. Brown (1804), 6 East, 124, 130, judgment of
Ellenboiough, 0. J., and Gardiner v. Soaghton, 2 B. & S. 743, 748, judgment
of Cockburn, O. J.
(y) See Phillips v. Eyre (1870), I/. R. 6 Q. B. 1, 28, compared with Ellv! v.
M'Henry (1871), L,. R. 6 C. P. 228, 234, and Westlake, s. 242.
(z)

For such

debts, see

(a) See Ellis v.

Bankruptcy Act, 1914, s. 30.
(1871), I.. R. 6 0. P. 228, 238; and Story,

M'Hmry
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Illustrations.
1.

X

incurs a debt to

delivered

^ to Z.

by

A

England

2.

A

and

X obtains a discharge under the

The discharge

Victorian insolvency law.
for the debt in

in Victoria for goods there sold

Afterwards

is

an answer

to

an action

(&).

A bill is drawn in one of the United States by X in favour of

on a person in England.

The drawer

It is dishonoured

by non-acceptance.

discharged in America under the bankruptcy law

is

The discharge

there in force.

is

England

valid in

(c).

3. X enters in England into a contract with A to pay him
The debt is made payable in Victoria and not elsewhere.
made bankrupt in Victoria and obtains a discharge from the
The discharge (semble) is valid in England (d).

lOOZ.

X

is

debt.

—

Rule 127(e). Subject to Rule 128, the discharge
from any debt or liability under the bankruptcy law of
country where such debt or

a foreign

liability

has

neither
(1)

been contracted or has

(2) is to
is

be paid or

arisen,

nor

satisfied,

not a discharge therefrom in England.

Comment.
" A.8 a general proposition, it is
" of a del^t or Liability,

.

.

.

true that the discharge

by the law of a country other than that in

Houghton (1862), 2 B. & S. 743; Quelin v. Moisson (1827),
Knapp, P. C. 265 (n.); Smith v. Buchanan (1800), 1 East, 6; Potter v.
(5) Gardiner v.

1

Brown

(1804), 5 East, 124.

(e) Potter v.

6

Ex. 707; 20

Brown

K

J.

(1804), 5 East, 124.

Compare Symons

v.

May

(1851),

Ex. 414.

{d) See note (/), p. 477, ante.
(e)

Gibbs

M' Henry

v. Soeiete Industriells (1890),

(1871),

Owen

K E. 6 C. P. 228, 234;

25 Q. B. D. (C. A.) 399; Ellis

Smith

v.

Buohanan

v.

(1800), 1 East, 6

r

&

Aid. 654; Phillips v. Allan (1828), 8 B. & O.
477; Bartley v. Hodges (1861), 1 B. & S. 375; 30 L,. J. Q. B. 352.
A " release in the foreign country could not per se get rid of a cause of action
arising out of a contract to bs performed in this country." Taylor v. Hollard,
[1902] 1 K. B. 676, 682, judgment of Jelf, J., citing Rule 127 with appi-oval.
Leiois T.

The language

(1821), 4 B.

of Jelf, J., goes a little beyond the rule, but the cause of action-

or liability in the particular case both arose and
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which the debt
country "
"

arises,

does not nelieve the debtor in any other

(/).

The general

rule," says

goveras a contract,
the contract

is

is

law which

that the law of the country, eitlier where

made, or where

must be considered
which governs such

" as to the

Lord Esher,
it is to

be so performed that

to be a contract of that country, is the

it

law

contract, not merely with regard to its con-

struction, but also with regard to all the conditions applicsible
to it as a contract.

.

The

.

parties are taken to have agreed

that the law of such country shall be the law which
to the contract.

'

is

applicable

Therefore, if there be a bankruptcy law, or

any other law of such country, by which a person who would
otherwise be liable under the contract would be discharged, and

the facts be such as to bring that law into operation, such law
would be a law affecting the contract, and would be applicable to
That, at any
'it in the country where the action is brought.
So, where a contract
rate, is the law of England on the subject.
is made or is to be performed in a foreign country, so as to be a
contract of that country, and there is a bankruptcy law, or the
equivalent of a bankruptcy law, of that country, by which, under
'

'

'

'

'

'

'

the circumstances that have occurred, a party to the contract

'

discharged from liability, he will be discharged from liability in

'this country.
'

'

'

'

But

it is

is

only in virtue of the principle which I

have mentioned that such a discbarge from a contract takes
It is now, however, suggested that, where by the law of
place.
the country in which the defendants are domiciled, the defendants would, under the circumstances which have arisen, be

'discharged from liability under a contract, although the contract was not made nor to be performed in such country, it ought

'

'to be held that they are discharged in this country.
'

'

'

'

to

me

obvious that such a proposition

is

It seems

not in accordance with

the principle which I have stated. The law invoked is not a law
of the country to which the contract belongs, or one by which
the contracting parties can be taken to have agreed to be bound

V. M'Benry (1871), I<. E. 6 C. P. 228, 234, judgment of Bovill,
Comparo Gibbs v. SomHS Indmtrielle (IBM), 25 Q. B. D. (O. A.) 399,
In re Nelson, Ex parte Dare and Dolphin,
406, judgment of Esher, M. R.
[1918] 1 K. B. (C. A.) 456, which shows that a composition with creditors
under the Irish Bankrupt ajid Insolvent Act, 1857 (20 & 21 Vict. c. 60), ss. 343—
347, does not operate against creditors in England in respect of debts incurred

(/)

EllU

0. J.

;

there.

31

D.
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it is

the law of another country,

by which they have not agreed

"to be bound" {g).

The

effect,

Eules 126, 127,

then, of

that

is,

the validity in

England of the discharge from a contract under the bankruptcy
law of a foreign country depends (in so far as the case does not
within Eule 128), as does the validity of every other discharge,
on its being a discharge under the proper law of the contract (i^)

fall

But

it

should be borne in mind that, in determining the extra-

territorial effect of a discharge in

bankruptcy, the Courts appear

assume that the law of a country where a
contract is made (Jex loci contractus) is the proper law of the
contract, and very probably hold that a discharge under the
bankruptcy law of the country where a contract is made is valid
everywhere, even though the contract be performable in another
to be specially ready to

country

{i).

Illustrations.
1

X,

a.

Frenchman domiciled

makes a contract with
The copper is,
to
at Liverpool, and

in France,

A, an Englishman, for the purchase of copper.

X

under the contract, to be delivered by J.
Ji.

pay for

is to

it

in

The contract, moreover, is made
London Metal Exchange. X makes

London.

subject to. the rules of the

default in accepting the copper, and afterwards obtains in France

from a French Court a discharge in bankruptcy or liquidation.
Such a discharge frees
under French law from liability for

X

the

A

breach of the contract.

England

bankruptcj'' is not

discharge

an answer

brings an action against

X

in

The discharge under

the French

to the action, i.e., it is

not a valid

for breach of contract.

(fc).

X

X

2. A draws, and
accepts, a bill in England, and
also borrows money from and states accounts with
in England.
after
this becomes bankrupt in Victoria, and obtains his discharge under

X

A

A

the Victorian bankruptcy laws.

against

X

on the

bill for

money

brings an action in England

lent

and on the accounts

stated.

{g) Gibbs v. Sooiete IndustrielU (1890), 25 Q. B. D. (C. A.) 399, 405, 406,
judgment of Esher, M. E.
(A) As to meaning of "proper law of the oontraofc," see Eule 155, p. 572,
post; as to discharge, see Eule 162, p. 615, post.
(«) The bankrupt's domioil has no bearing on the extra-territorial effect of a
discharge.

See Gibbs

v. Societe Industrielle (1890),

compared with Gardiner
(/c)

Gibbs

V.

v.

Houghton

(1862), 2 B.

25 Q. B.

&

S. 743.

Societe Industrielle, ^c. (1890), 25 Q. B.
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The

discharge in Victoria

not a valid discharge

Rule 128

(m).

—A discharge from any debt or

under a Bankruptcy Act
hence under
(1)

(2)
(3)
(4)

in

i.e., it is

liability

of the Imperial Parliament,

and

an English bankruptcy (w),
an Irish bankruptcy (o),
a Scottish bankruptcy (p),
in certain circumstances, under an Indian bankruptcy

is,

not a defence to the action,

is

(I).

(q),

any country forming part of the

a discharge from such debt or

British dominions,

liability,

wherever, or

under whatever law, the same has been contracted or has
arisen.

Comment.

An

Act

of the Imperial

debt takes

and

effect

Parliament discharging a debtor from a

throughout the whole of the Crown's dominions,

a discharge under such an

Act

is

valid in every part of the

British Empire, and this irrespective of the question where
that the debt or other liability has arisen, or

proper law of the contract under which

it

it is

what may be the

has been incurred

(r).

Hodges (1861), 1 B. & S. 375.
as. 241—242, a; Foote, p. 434; Ellis v. M'Henry (1871), L. E.
6 C. P. 228; GUI v. Barron (1868), L. E. 2 P. C. 157, 175, 176; Pergmon v.
Spencer (1840), 2 Scobt, N. E. 229; 1 M. & G. 987; Edwards v. Ronald (1830),
1 Knapp, 259; Sidaway v. Hay (1824), 3 B. & C. 12; PhUpotts v. Reed (1819),

(0 Bartley

v.

(m) Westlake,

Bing. 294. This case is specially inatruotive, as the disoharge, though
under an Imperial Act of ParKameut, was a colonial discharge. But
Rule 128 does not apply to a disoharge under a winding-up order within the
Companies (Consolidation) Act, 1908. See Eule 83, p. 371, ante.
(») I.e., under the Bankruptcy Act, 1914 (4 & 5 Geo. 5, c. 59). See Rule 82,
1

Br.

&

•directly

p. 371, ante.

under the Irish Bankrupt and Insolvent Act, 1857 (20 & 21 Viot.
See also 35 & 36 Viot. o. 58.
(p) I.e., under the Bankruptcy (Scotland) Act, 1913 (3 & 4 Geo. 5, c. 20).
See especially, sects. 137, 143, 144.
{q) I.e., under the Indian Insolvency Act, 1848 (11 & 12 Viot. o. 21), s. 60,
the effect of which is limited to the United Kingdom, and is conditional on due
(a) I.e.,

c. 60).

notice being given of the Indian proceedings.
(r) Ellis V. M' Henry (1871), L. R. 6 C. P. 228, 234—236; Sidaway v.

<1824), 3 B.
V.

&

C. 12; Ferguson

Mirabita (1869),

I,.

v.

Spencer (1840),

E. 4 Q. B. 257.

31 (2)
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A

discharge, therefore, under the English Bankruptcy Act, 1914,
a valid discharge, e.g., in Scotland or in Victoria, of debts or
liabilities incurred, whether in Scotland, or in Victoria, or else-

is

where; whilst a discharge under the Scottish Bankruptcy Act (s),
or under the Irish Bankruptcy Act, is a valid discharge, e.g., in

England

or in Victoria, of debts or liabilities wherever incurred.

An adjudication in bankruptcy, followed by a certificate or
" discharge in this country under the bankrupt laws passed by the
"

" Imperial Legislature, has the effect of barring any debt which

" the bankrupt

may

have contracted in any part of the world, and
effect of putting an end to any .claims in the

"it would have the

"island of Barbadoes, or elsewhere, to which the [bankrupt]
"

might have been liable at the date of the adjudication " (t).
Eule 128, combined with Rule 127, leads to the result that a
discharge under an English Bankruptcy Act is, in Victoria, a
discharge from a debt contracted in Victoria or elsewhere, whilst
a discharge under a Victorian Bankruptcy Act is not in England
a discharge from a debt or liability not arising in Victoria (u)
1.

Question

—7s

the discharge under the bankruptcy law of a

foreign country impeachable in England on the ground that the

Courts of the foreign country had no jurisdiction
debtor a bankrupt

to

make

the

?

The reply must,

it is

submitted, be in the negative.

If the bankruptcy takes place in Ireland or Scotland,

it

is~

extremely doubtful whether an English Court can question the
jurisdiction of the Irish or Scottish

Bankruptcy Court

(cc).

If the bankruptcy takes place in a country outside the United

Kingdom,
(«)

The

e.g., in Victoria or

Scottish

New

Bankruptcy Act, 1913,

York, then,

ss.

if the

discharge

137, 144, specially provides that

a disohai^ under the Aat shall have e£Eeot throughout the dominions of the
Crown. The English and Irish Bankruptcy Acts do not contain a similar provision, but the effect of a discharge under either of them is none the leas
extensive.

no

A

composition with creditors under the Irish Act,

suioh effect.

ss.

343

—347,

In re Nelson, Ex parte Dare and Dolphin, [1918]

1

has

K. B.

<0. A.) 456.

Barron (1868), L. K. 2 P. O. 157, 175, 176, per Curiam. See
(1871), L. E. 6 O. P. 228, 234, 235.
(li) See for explanation of doctrine on which Rules 126 and 127 (pp. 477, 480,
ante') are based, App., Note 18, " Theoretical Basis of the Rules as to the extraterritorial effect of a Discharge in Bankruptcy."
(x) Compare Craster v. Thomas, [1909] 2 Ch. 348; and see p. 368, ante, as
to the analogous question, whether any Court in the British dominions can
question the jurisdiction of an English Bankruptcy Court.
(<)

ElUs

Gill v.

V.

M'Henry
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operates in

England
pay

been relieved
law of tbe contract,
i.e., speaking generally, under the law of the country where the
contract was made, and, this being so, the discharge ought to be

from

liability to

operative in

at all, the debtor has as a fact

his debt under the proper

England independently of the

foreign Court to

Question 2.

make .the debtor

— Can

jurisdiction of the

a bankrupt.

a discharge under the bankruptcy, law of a

foreign country he impeached in England for fraud

?

The answer apparently

is that it can.
The grounds on which
a foreign judgment, even when given by a Court of competent
jurisdiction, is impeachable for fraud («/) seem equally applicable

to a discharge in bankruptcy.

(B)

Rule

FOEEIGN GRANT OF ADMINI8TEATI0N.

129(0).

—A

grant

of

administration or other

authority to represent a deceased person under the law
of a foreign country has no operation in England.

This Rule must be read subject to the
133 to 135.
Comment.

effect of

Rules

A foreign representative of the deceased who wishes to represent
him

in

England must obtain a grant

of administration here, and

cannot in general be sued here in his character of foreign personal
Our Rule is, in short, an application of the
representative (a)
.

general principle that no person will be recognized

by English

Courts as personal representative of the deceased unless and until

he has obtained an English grant of probate or

letters of

adminis-

tration (6).

—

See pp. 433 439, ante.
See Story, 8. 513; Foots (4th ed.), pp. 271, 272; Williams, Executors
(11th ed.), pp. 263, 264; Carter and Croat's Case (15S5), G-odb. 33; Towrton v.
Flower (1735), 3 P. Will. 368, 370; Bond v. Graham (1842), 1 Hare, 482; Now
(2/)

(z)

York Breweries Co., Ltd. v. Ait.-Gm., [1899] A. C. 62.
(a) As to this, see Eule 132, p. 493, post.
(J) See as to executor de son. tort, Walker & Williams, chap,

xxviii.;

New

York Breweries Co., Ltd. v. Att.-Gen., [1899] A. C. 62. Note especially that
an executor derives an inchoate right from th« will, and in some respects can
rightfully act as personal representative, e.g., commence an action, before he
See also Sogers v. Frank (1827), 1 Y. & J. 409, 414,
lias obtained probate.
judgment of Alexander, O. B., and Rule 75, p. 335, ante.
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Illustrations.

1.

An Englishman

leaving goods there.

X,

int&stabe

dies

A

domiciled in

takes out administration in

in England, owes a debt to the deceased.

grant of administration
2.

An

X

England against

action in

Englishman

A

New
New

York,

York.

cannot bring an

until he has obtained an English

(c)

diee in

1846 at Geneva, where his will

is

A

X's personal representative under the law of Geneva.
of
sum
34Z. is due to the deceased, and has been paid into Court.

A

has not taken out probate in England.

proved. J.

of the

34L

Rule

is

Payment

130(e).

is

He

applies for

payment

refused (d).

— Where

a person dies

domiciled in a

foreign country, leaving movables in England, the Court
will (in general)

make

a grant (/) to his personal repre-

sentative under the law of such foreign country.

Comment.

A foreign personal representative has, as such, no authority in
England; but our Courts recognize the primary, though certainly
not the exclusive {g), jurisdiction of the Courts of a deceased
person's domicil to administer his movable property, and to deter-

mine who is the person entitled to deal with such property {h)
When, therefore, any person, under whatever name, is appointed
by the Courts of the domicil to represent the deceased, such repre(c) Carter

WiU.

P.

and

Croat's Case (1585),

Godb. 33; Tourton

v.

flower (1735), 3

368.

(d) Lasseur v. Tyrconnel (1846), 10 Beav. 28.
(e) 1 Williams, Executors (llth ed.), pp. 338, 339; Walker & Williams^
pp. 41, 42; Weatlake (5th ed.), ss. 63—69; Foote, pp. 266, 267; Re BiancM
(1859), 1 Sw. & Tr. 511; In Goods of Earl (1867), L. R. 1 P. & D. 450;

LaneuvUle v. Anderson (1860), 2 Sw. & Tr. 24; In Goods of Smith (1S6S), 16
R. liaO; In Goods of Sill (1870), L. R. 2 P. & D. 89; In Goods of Prince
Oldenburg (1884), 9 P. D. 234; In Goods of Dost Aly Khan (1880), 6 P. D. 6.
Conf. In Goods of Whitelegg, [1899] P. 267.
(/) See, for meaning of "grant," Rule 75, p. 335, ante.
Ig') See Enohin ». Wylie (1862), 10 H. L. C. 1; and contrast pp. 13—16,
language of Westbury, C, with p. 19, language of Lord Orauworth; and
pp. 23, 24, language of Lord Chelmsford; In re Trufort (1887), 36 Ch.'D. 600,
611, judgment of Stirling, J.; In re Bonnefoi, Surrey v. Perrin, [1912] P.
(C. A.) 233, 236—239, judgment of Oozens-Hardy, M. R.
(A) Ibid.; and compare In Goods of Brie&emann, [1894] P. 260; In Goods of
Earl (1867), L. R. 1 P. & D. 450; In Goods of Lemme, [1892] P. 89; In Goods
of Von Linden, [1896] P. 148; In Goods of Moffatt, [1900] P. 152.

W.
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(i), though not an absolute right,
an English grant, and such grant will usually be made to him
by the Court, which will moreover, in general, follow the foreign

sentative has, as a rule, a claim
to

grant so as to give the foreign personal representative no more
than such powers as are required for the performance by him in

England of the duties imposed upon him under

the law of the

deceased person's domicil(fc).
It

may happen

person

is

that under the law of the foreign domicil no

appointed by any Court to represent the deceased.

In

who

has,

this case that person will be treated as his representative

under the law of the foreign country, a right,

as heir or

e.g.,

universal successor, to deal with the property of the deceased

The Court, however, may
administration

deceased

to

if there

the

in its discretion decline

foreign

personal

to

representative

(l)

grant
of

the

be any reason for the refusal.

" The result of the cases is, that in the Prerogative Court the
" tendency was to follow the foreign grant where it could be done,
" " but there was a reluctance to lay down any absolute rule in the

"matter, whilst the decisions in the Court of Probate (as In the
"

Goods of H. R. H. the Duchess d' Orleans) (m) have militated
" against the rule of following the foreign grant " {n), and the
Court, whilst in general granting administration to a foreign
representative appointed
will constantly vary the

by the requirements

by the Court of the deceased's domicil,
form of the grant if a variation is needed

of Englisli law (o).

{%) In Goods of Earl (1867), L. R. 1 P. & D. 450; In Goods of Hill (1870),
L. R. 2 P. & D. 89.
(A) In Goods of Earl (1867), L. B. 1 P. & B. 450, 453, judgment of Sir
J. P. "Wilde ; In Goods of Smith (1868), 16 W. R. 1130 In Goods of Bries.emann,
[1894] P. 260, 261; Be Steigerwald (1864), 10 Jur. (N. S.) 159; Viesca v.
d'Aramburu (1839), 2 Our. 277; In Estate of Groos, [1904] P. 269.
(?) iMneuvUle v. Anderson (1860), 2 Sw. & Tr. 24; lie Oliphant (1860), 30
L. J. P. & M. 82; Re Stewart (1838), 1 Cur. 904; even a creditor. In Goods
;

Maraver (1828), 1 Hagg. Ecc. 498.
(1850), 1 Sw. & Tr. 253; 28 L. J. P. & M. 129.
(«) In Goods of Earl (1867), L. R. 1 P. & D. 450, 452, judgment of
Wilde. Compare In Goods of Weaver (J866), 36 L. J. P. & M. 41.
In time of war, in the case of alien enemies domiciled in an enemy

of

(ot)

a grant

may

made to the Public
Compare In Estate of Schiff,

appropriately be

Trustee.

Sir J. P.

countiry,

In Estate of

[1915] P. 86.
Grundt, [1915] P. 126.
(o) See In Goods of Cosnahan (1866), L. R. 1 P. & D. 183; In Goods of
Earl (1867), L. R. 1 P. & D. 450. Under 24 & 25 Vict. c. 121, s. 4, treaty
arrangements may be made with any foreign State so that the consul of such
State may, in the absence of any person entitled to administration, be able to
administer the personal property of subjects thereof dying in His Majesty's

dominions.

See also In Goods of Migazzo (1894), 70 L. T. 246.
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in cases falling within

The Court will generally,

Rule 130, make

But the
a ^rant to the personal representative of the deceased.
reason for making this grant to such personal representative is
the fairness and expediency of allowing

him

to deal with all the

movable property of the deceased, the beneficial succession to
which is governed by the law of the deceased's foreign domicil.
This reason does not apply to English immovables, the beneficial suceession to which is governed by the law of England.
There is, therefore (it is submitted), a possibility that the Land
Transfer Act, 1897, which for the first time vests the EngHsh real
estate of a deceased person in his personal representative, mayi,

under some circumstances, afford good ground for not making a
grant to the representative of a deceased person

who

has died

domiciled in a foreign country.
Illustrations.
1

T

dies domiciled in the Mauritius, leaving a will

signed but not witnessed.

A

Probate

The Court makes a grant

.

2.

N

to

is

and

codicil

granted in the Mauritius to

A (p)

dies domiciled in Brazil intestate.

a Brazilian Court guardian of N'e children.

P is appointed by
P appoints Q, the

Brazilian Minister at Turin, his attorney in the matter, with power
of substitution, and issues letters of request to judicial authorities

in England to deliver property of deceased to
tative.

Q

Q

or his represen-

appoints A, resident in England, his substitute.

The

Court makes a gi-ant to A {q)
He appoints
3. T, an Englishman, dies domiciled in France.
under his will an executeur testamentaire. It is determined by a
French Court that the time limited by French law for the execution of such executorship has passed; that such executor has no

longer a right to intermeddle in T's ©state; and that
parties beneficially entitled, are the only persons
to intermeddle.

a right

The executor applies for an English grant. The
make a grant to the executor, and grants adminis-

Court refuses to
tration to A and

T

A and B, the

who have

B

(r).

who dies domiciled in France. At the
time of his death he possesses in France both movables and im4.

is

movables.

a British subject

He

possesses in

England

500?., lying at a bank,

(p) In Goods of Smith (1850), 2 Bob. Eoo. Rep. 332.
Mackenzie (1836), Deane & Sw. 17.
(?) Se Sianchi (1859), 1 Sw. & Tr. 611.
(?•) ZaneumUe v. Anderson (1860), 2 Sw. & Tr. 24.
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real property of great value.

He

has executed a will leaving the

whole of his property to a sti'anger, A. The will is in a form
which is valid by the law of France, but, being unattested, is,
though valid as to the 500L lying in the English bank, invalid as
to T's real property in

make

T

5.

(s)

The Court would (semble)

.

A, a French

domiciled in France.

dies

domiciled in France,

and

England

a grant to T's heir, and not to A.

is

under French law entitled

A

to the possession of T'a property.

law, a minor.

A

on the ground that
minor (t).

Rule 131

(w).

good
deceased which
(1)

if

also

T,

according to English

applies for a grant of administration, with the

will annexed, of the goods of

(semble) a

is,

citizen,

to represent

in

—A

T in

The grant is refused,
grant cannot be made to a

England

England a

.

foreign personal representative has

title in

England

to

any movables

of the

they are movables which can be touched, i.e.,
goods, he has in any foreign country acquired
a good title to under the lex situs (x) [and has

reduced into possession (?) ]
(2) if

they are movables which cannot be touched,
i.e., debts or other choses in action, he has in
a foreign country acquired a good title to
under the lex situs, and has reduced into possession (^).

Comment.
This Rule, and especially clause (1), rests on but slight authoIt is, however, supported by writers of weight, and is in

rity.

See chap, xxx., Rule 195, and Exception 1, po»t.
In Goods of Duohess d'Orleans (1859), 1 Sw. & Tr. 253; 28 L.. J. P. & M.
129; In Goods of Mmtywrd, [1903] P. 125, 129.
(«) See chap, xxiv., Rule 152, p. 561, post, and oases cited in note thereto.
Compare Weatlake (5th ed.), s. 95, and Story, s. 516, with Foote, pp. 276, 277.
And see Currie v. Biroham (1822), 1 D. & R. 35 ; Jauncy v. Sealey (1686), 1
Vern. 397; Vanquelin v. Bouard (1863), 15 O. B. (N. S.) 341; 33 L. J. O. P.
(»)
(<)

Whyte v. Rose (1842), 3 Q. B. 493, 506. See Rule
With this Rule should he read Rule 132, p. 493, post.
For meaning of lex situs, see pp. 69, 78, cmte.

78; contrast
ante.
(jb)

(y) In re Maoniehol (1874), L. R. 19 Eq. 81.
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main a deduction from the principle contained in Rules 152
and 153(2).
the

As

(1)

goods.

to

— "The

corporeal chattels [goods] of a de-

ceased person belong," writes Westlake, " to the heir or adminis-

who

trator

title or

them

reduces

first

from the law or
his grant" (a).

territory

into

deceased there situated

own

his

\i.e.,

" has, in virtue

the personal property

possession, so that he has acquired the legal title thereto

that property should

if

afterwards be found in another country, or be carried
converted there against his will,
there in his
letters

own name and

—he may maintain a suit for

of administration;

for he

character of trustee for other persons.
.

is,

away and
it

right personally, without taking out
to

is,

that the executor

.

.

.

.

[has]

.

intents

all

the legal owner thereof, although he

purposes,

.

of the

situated in a foreign country] into

according to the laws of that country;

new

the

which he derives his

" If a foreign administrator," writes Story,

of his administration, reduced

within

possession

jurisdiction of

is

The
.

and

so in the

plain reason

.

in his

own

right become full and perfect legal [owner] of the property by
the local law; and a title to personal property, duly acquired
the lex loci rei

sitae,

lawful and perfect

(s)

will be

title in

deemed

valid,

and be respected

by

as

a,

every other country " (&).

See chap, xxiv., pp. 561, 565, post. Compare Rule 86, p. 376, ante.
s. 95.
He supports his view on the following three

(a) Westlake (5th ed.),

dicta from Whyte v. Sose (1842), 3 Q. B. 493:— (i) "If property came to
" Bmgland after the death, would the foreign administration give a right to it ? "

per Rolfe, B. (ii) "Suppose, after a man's death, his watch be" brought to England by a third party, could auoh party, in answer to an
" action of trover by an English administrator, plead that the watch was in
" Irelajid at the time of the death ? " Ibid., per Parke, B. (iii) " It seems to-

Ilnd., p. 606,

" me that your argument goes too far, and would show that no administration
" in England could give a right over goods anywhere out of England. A man
" may sue here in his own right, naming himself as executor or admLoistrator

"under

a foreign probate or grant; but does a man ever sue here in the
" character of executor or administrator under such a probate or gfraut ? "^

per Abinger, C. B. These dicta are extremely vaguer and, even
they can be so interpreted as to support Westlake's view, they were delivered
at a time when less deference was paid than at present to a title acquired under
Ibid., 504, 506,

if

See, however, Story, s. 620, and the New York case, Orcutt v.
Orms, 3 Paige, 459, 465, where it was suggested that if administration were
granted in two States, the property in stage coaches running between them
would belong to the administrator who first took possession.

the lex situs.

(6) Story,

s.

616.

The words omitted
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This reason, obviously the right one, forciblj suggests that our

Eule should be more broadly
representative

who has

stated,

and that a foreign personal

in a foreign country acquired a title to

goods in accordance with the lex situs has the rights of an owner in
England, even in the rare cases where he has acquired a title to
without obtaining possession of the goods

As

(2)

more

to debts.

—The

(c)

situs of a chose in action

or less of a fiction {d), a debt

may

being always

well for our present pur-

pose be considered situate at the place where

it is

reduced into

by payment, or by the obtaining of judgment
whence it would naturally follow that the personal repre-

possession, e.g.,

for

it;

sentative
in

who has

thus reduced

England or elsewhere

(e).

it

into possession has a title to it

The

question, however, whether a

debt has or has not been duly reduced into possession by a judgment depends on the answer to the inquiry whether the judgment
has been given by a " Court of competent jurisdiction," in the
sense in which that term

is

used in these Rules

tion be answered in the negative, the

England

He

is

If this ques-

.

judgment has no

effect in

(gr).

Question 1
sentative

(/)

What

.

who

receives

position of a foreign personal repre-

is the

payment

of debts in

England ?

(h)

apparently in the position of an executor de son tort; he

has no right to collect debts due to the deceased in England, he

cannot (semble) retain the

money paid him

against an English

administrator nor give a discharge for the debt.

Question 2.
representative

payment by a debtor to a foreign personal
a discharge from the debt in England as against the
Is

English administrator ? (i)
(1) Such a payment, when mad© in England, can hardly (it
would seem) be a discharge. The debtor is under no compulsion
to

pay the foreign administrator who cannot

as such sue for the

It should be noted that negotiable
(c) Ckimpare Foot© (4tli ed.), p. 277.
instruments payable to beaier are to be considered as goods, and eome within
See Story, s. 517, and Westlake (5th ed.), u. 96.
clause (1) of our Rule.
(d) See pp. 342 345, ante; Smelting Co. of Australia v. Commissioners of
Inland Revenue, [1897] 1 Q. B. (C. A.) 175.

—

(e)

In re Macnichol (1874), L. R. 19 Bq. 81

;

Vanquelin

v.

Bouard (1863),

15 C. B. (N. S.) 341.

See p. 386, ante.
See Rule 104, p. 429, ante.
(A) Story, s. 514; Foote, pp. 278, 279.
515 a, and especially,
(i) Compare Story, ss. 514
(/)

((/)

—

Foote, pp. 279, 280.
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from the mere fact of being in England is
to be sued by th© English administrator.
(2) The effect of such a payment when made in a foreign
country would seem to depend mainly upon the situs of the
debt (k), or in other words upon the place where the debt is most
debt, but the debtor
liable at

any moment

properly recoverable.

domiciled in

New

pays the debt to the
it

is

If a debtor of a deceased person

dying

New

York,

York,

who

himself resident in

is

New York administrator,

such payment would,

submitted, be a discharge from the debt in England as

against any claim of the English administrator, and the same

would probably follow

result

resident in

New

in England.

if

making

the debtor

the

payment

is

York, even though the deceased died domiciled

If,

on the other hand, a debtor habitually resident

in England, indebted to a deceased person dying domiciled in

New York

voluntarily to pay the debt to the

administrator, the

payment would not {semhle) be a

England, were in

New York

discharge as against the English administrator, and

the same

remark would perhaps hold good even though the deceased
died domiciled in

New

creditor

York(Z).
Illustrations.

Deceased has died leaving goods in
New York.

1.

administrator under the law of

administrator of goods of the deceased.

England.
in

A

is

A

York.

A

is his

takes possession as

The goods

are taken to

the owner of the goods, and can bring an action

England against .X who converts them.
Deceased has died leaving goods in

2.

has taken out administration in

New

tained possession of the goods, JL takes
to

New

B

England, where

New

York.

York, but before

After

A

A

has ob-

them without A'& authority

has obtained a grant of administration as

A is in England
owner of the goods, and whether he can bring there an action of
trover against X. ? (m)

personal representative of the deceased. Whether

(K)
3 Q.

Compare Samel

B.

4:93;

v.

Huthwaite

Luker (1671), Dyer, 305 a; Whyte v. Rose (1842),
Phaire (1840), 1 M. & G. 159. These cases, though

v.

not decisive, certainly suggest that the situs of the debt

is

the matter to be

mainly considered.

(0 This point is very doubtful. Compare Story, o. 515, note 3. If the
payment were made in New York under compulsion, i.e., in consequence of an
action, the effect of the payment as a discharge might perhaps depend on
whetherthe debtor had or had not pleaded before the New York Court that the
debt was due to the English administrator.
(m) See pp. 489 491, ante. Story, o. 520, holds that in the case of a ship
and cargo B .would have a good title.

—
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3.

Deceased has died intestate in India, where

A

letters of administration.

A

takes out

sends proceeds of deceased's effects to

X, her agent in England. B, the English administrator, cannot
bring an action against
for the money of the intestate received
by him, i.e., it is money belonging to
(n).

X

A

A, the Indian administrator of N, obtains in India a judgment against
for 5,000Z. due to N.
A can bring an action
against
in England in A'b own name without taking out a
grant of administration in England, i.e., the debt having been
reduced into possession, A has a good title to it (o).
4.

X

X

Rule 132 (p).

—A

foreign personal representative

is

under any liability in England, and cannot,
be sued in England.

not, as such,

as foreign personal representative,

Provided that
(1) if the foreign personal representative sends or

brings into England movables of a deceased
vs^hich

have not been so appropriated as to

lose their character as part of the property

an action, to vphich the
administrator must be a party,

the deceased,

of

English

may

be brought for their administration in

England (g)
(2)

the foreign personal representative

may by

his

dealing with the property of the deceased
incur personal liability in England

(r).

Comment.
" It has
become a general doctrine of the common law,
" recognised both in England and America, that no suit can be
.

.

.

& R. 35.
In re Macnichol (1874), L. E. 19 Eq. 81.
Eastings (1856), 2 K. & J. 724; Hervey v.
Qp) Story, s. 513; Beavcm v.
Fitzpatrick (1894), Kay, 434.
See also Lowe v. Fairlie (1817), 2 Mad.
{q) See, especially, Weatlake, s. 99.
101; Logan v. Fairlie (1825), 2 S. & St. 284, 291, judgment of Leach, V.-O.
Sandilands v. limes (1829), 3 Sim. 263, 264, judgment of Leach, V.-C. ; Bond v.
Graham (1842), 1 Hare, 482; Herv&y v. Fitzpatrick (1854), Kay, 421. Con(w) C'urrie v. Bircham (1822), 1 D.
(o)

trast
(/)

Arthur

V.

Hughes

See Weatlake,

Twyford

v.

s.

(1841), 4 Beav. 506.

100; Anderson

v.

Gaunter (1833), 2 My.

Trail (1834), 7 Sim. 92.
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''

brought or maintained by any executor or administrator, or
"against any executor or administrator [or other foreign per"sonal representative] in his oificial capacity, in the Courts of
" any other country, except that from which he derives his autho^'

rity to act in virtue of the probate

"there granted to him"(s).

and

letters of administration

The English

authorities "fully
" establish the doctrine that, if a foreign executor or adminis-

" trator [or other personal representative] brings or transmits
"property here, which he has received under the administration
" abroad, or if he is personally present, he is not either personally,
" or in his representative capacity, liable to a suit here; nor is such
" property liable here to creditors; but they must resort for satis" faction to the

These statements must, however, be taken subject

Rule 132, which amount in substance

visos of

" (i).

forum of the original administration

to the pro-

to this: that

though

foreign administrator or other personal representative cannot

-a

England be made

in

liable for property held, or acts

in his character of foreign administrator, yet he

done by him

may by

his con-

duct place himself in some position in which he, speaking broadly,
as a trustee, or possibly as a debtor (u), incurs legal liabilities

which can be enforced in England (x)
Illustrations.
1.

T

dies leaving property in Italy.

A

representative.

is his

tain an action against

X

X

is

in Italy his personal

English administrator.

A

cannot main-

as personal re.presentativie of T, e.g., to

obtain discovery of T's personal estate (y).

2

.

tion.

X T's administrator under an Indian grant of administraX comes to England bringing with him personal property
is

of T's which

is still

unappropriated, and part of T's estate.

A,

T's English administrator, can bring an action for the administration of such
3.

Jl

is

money

(z).

the foreign personal representative of T,

foreign country.

X

is

who

dies in a

guilty of a breach of trust in omitting to

Or otherwise. The foreig-a personal representative need
(s) Story, s. 513.
not be in strictness an executor or administrator.
But see Swing/ v. Orr-Ewing (1883), 9 App. Oas. 34.
(t) Ibid. s. 514 b.
(«) See lUustratioms 2 4.

—

(»)
(ij)

Rule 78, p. 351, ante; and Rule 84, p. 374, ante.
JauHcij V. Sealey (1686), 1 Vern. 397.

Note

also the effect of

(s) Proviso 1.

See

(1829), 3 Sim. 263;

Loma v. Fairlie
BonA v. Graham
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invest

moneys

in England,

left

under T's will for the benefit of

is liable,

iV.

X, when

not as foreign personal representative, but

as trustee, to an action for breach of trust (a).
4.

he

is

N, an Englishman, dies intestate in a foreign country where
possessed of real and personal property.
X, his brother,

Vvho resides in England, is personal representative of N under the
law of such foreign country, and there takes succession to
in

N

X

personally liable for the debts of N.
a manner which renders
A, a creditor of N, can maintain an action in England against
is liable, not as personal reprefor, a debt due from N, i.e.,
sentative of X, but as being himself a debtor under the law of a

X

X

foreign country (&).

Extension of Irish Graiii and Scottish Confirmation

to

England.

Rule 133

—An

on production of
the said grant to, and deposition of a copy thereof with,
the proper officer of the High Court of Justice in
England, be sealed with the seal of the said Court, and
be thereupon of the like force and effect, and have the
same operation in England, as an English grant.
(c).

Rule 134 (rf).

Irish grant will,

—A Scottish confirmation

of the executor

Twyford v. Trail (U834), 7 Sim. 92, 108.
Beavan v. Eastinffs (1856), 2 K. & J. 724.
(c) " From and after the period at which this Act shall come into operation
" £lst Jajiuary, 1858], when any probate or letters of administration to be
" granted by the Court of Probate in Ireland shall be produced to, and a copy
(a) Proviso 2.
(S) See

"thereof deposited with, the Registrars of the Court of Probate in. England,
or letters of administration shall be sealed with the seal of the
" said last-mentioned Court, and, being duly stamped, shall be of the like force
" and effect and have the same operation in England as if it had been originally
" gran-fed by the Court of Probate in England." The Probates and Letters of

" such probate

Administration Act (Ireland), 1857 (20 & 21 Vict. c. 79), s. 95. See also as
Government of Ireland Aot, 1920 (10 & 11 Geo. 5, c. 67), «. 41.
Compare the Finance Act, 1894
See, further, the Judicature Act, 1873.

to the Court the

(57

&

58 Vict.

o. 30), ss.

1, 6,

22.

For meaning of "Irish grant," see Rule 88, p. 3-81, ante, the comment on
which applies mutatis mutandis to this Rule.
The mere fact that an application has been made for an Irish grant will not
Irwin v. Caruth (1<916), 66
prevent the making of a grant in England.
Jj.

J. Ch. 25;

(d^

"When

[1916] P. 23.

any eonfirmajtion of the executor of a person who shall
in Scotland, which includes, besides the personal estate
.

"have died domiciled
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a person duly stated to have died domiciled

of

which includes besides the personal

Scotland,

situate in Scotland also personal estate situate in

in

estate

England,

on production of such confirmation in the High
Court in England and deposition of a copy thereof with
the proper officer of the said Court, be sealed with the
seal of the said Court, and have thereupon in England
the like force and effect as an English grant.
will,

Comment.
In accordance with this Rule a Scottish confirmation, which
is

equivalent to an English grant of probate or letters of adminis-

tration,

may, by formal proceedings, be extended to England so
an English grant.

as to have there the operation of

Note, however, that a Scottish confirmation can be extended to

England only when the deceased

is stated to

have died domiciled

in Scotland, and has left personal estate both in Scotland and

in,

The statement that he has died domiciled in Scotland
must be inserted by the proper Scottish official in or on the
England.

confirmation (e).

" situated in Scotland, also personal estate situated in England, shall be pro-

" duced in the prindpal Court of Probate in England, and a copy thereof
" deposited with the Registrar, together with a certified copy of the Interlocutor
" of the Commissary finding that such deeeaeed person died domiciled in Seot" land, such confirmation shall be sealed with the seal of the said Court, and
" returnied to the person producing th« same, and shall thereafter have the like
" force and effect in England as

if

a probate or letters of administration, as the

" case may be, had been granted by the said Court of Probate." Confirmation
and Probate Act, 1858 (ai & 22 Vict. c. 56), s. 12. The action taken in England
is ministerial only, and the Court of Probate has no power to refuse sealing.
In re the Estate of Sankine, [1916] P. (C. A.) 134, 138. As to the extent ot
the authority of the Scottish executor over English leaseholds, see
Lord Barrington (18«8), L. R. 6 Eq. 218.
See, further, the Judicature Act, 1873;

1876,

s.

And

(e) See 21

&

22 Vict.

c. 56, ss.

the effect of the statememt, see In

Digitized

Vict. u. 30),

39 & 40 Vict. o. 70, s.
He Penny, [1891] 2 Ch. 63.

12, 15;
re,

v.

.

the Sheriff Court (Scotland) Act,

Compare the Finance Act, 1894 (57 & 58
Rule 89, p. 382, ante, and comment thereon.

41.
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Extension of Colonial or Indian Grant

to

England.

Rule 135 (/).— Whenever the Colonial Probates Act,
is by Order in Council made applicable to any

1892,

possession, /.<'., to any part of the British
dominions not forming part of the United Kingdom,
the grant of probate or letters of administration may, on

British

payment

(1)

of the proper duty,

and

and deposition
copy thereof with, the High Court in
England,

(2) production of the said grant to,

of a

be sealed with the seal of the said Court, and shall thereupon be of the like force and effect, and have the same
operation in England, as an English grant.
(/) " (1)

"

Where a Court of Probate

in.

a British poaseseioHj to which

this

Act

Colonial Probates Act, 1892] applies, has granted probate or letters
" of admieistration in respect of the estate of a deceased person, the probate
" or letters so gKunted may, on being produced to, and a copy thereof deposited
[i.e..

" with, a Court of Probate in the United Kingdom, be sealed with' the seal of
" that Court, and thereupon, shall be of the Uke force and effect, and have the
" same operation in the United Kingdom, as if granted by that Court.

" (2) Provided that the Court shall, before sealing a probate or letters of
" administration under this section, be satisfied,
" (a) that probate duty has been paid in respect of so much (if any) of

—

"the estate as
"and,

is liable

to probate duty in the United

Kingdom;

" (b) in the case of letters of administration, that security has been given

"in a sum sufBoient in amount to cover the propeirty (if any)
"the United Kingdom to which letters of administration relate:
"

and may require such evidence, if any, as
" deceased person."

it

thinks

fit,

in

as to the domioil of the

Colonial Probates Act, 1892 (55 Viat. o. 6), ». 2, sub-ss. (1) and (2).
s. 6, and Interpretation Act, 1889, s. 18, sub-s. (2); p. 384, ante.

further,

See,

The

Court in England has discretionary authority in the case of colonial or Indian
The Act applies to all parts of the United Kingdom, but the
probates.
See Rule 90,
present Eule is concerned only with its effect in England.
p. 384, ante.
As to resealing, see

In Goods of Sanders, [1900] P. 292.

32
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BOOK

.

111.

Choice of Law,

of

The Eules
Law (a)

contained in Book III. deal solely with the Choice

Their object

is

the determination of the

body of law

(&)

which

be selected by the High Court when called upon to decide
any case which has in it a foreign element (c)
The Eules contained in Book III. have nothing to do wjth the
is

to

jurisdiction either of the

But

High Court

(d) or of foreign Courts (e)

though a question as to the choice of law

totally different thing

from

in itself a

is

a question of jurisdiction, there exists

occasionally a difficulty in discriminating at a glance between the

two inquiries
(ffl)

As

to

Choice of !Law, see Intro., pp.

Hollamd, Jurisprudence, chap,
Priv6, chape,
(J)

viii.

law

for a question as to the choice of

;

xviii.

;

2,

Pillet,

23

—

40,

59

—

may

64, ante;

look like

and compare

Prinoipes de Droit International

—xvi.

The body of

law, whether English or foreign, which ought to be chosen

upon the
and rights are naturally divided in

for the determination of a particular case, or class of oases, depends

nature of the right which

is

in dispute,

accordance with their subject-matter.

Hence the Rules

as to the CSioioe of

Law

are conveniently distributed under the following heads:

—
—

Chaps, xix. and xx., post.
Family Eelations. Chap, xxi., post.
Chap, xxiii:, poat.
(3) Immovables.
Chap, xxiv., post.
(4) Movables.
Chaps, xxv. and xxvi., post.
(5) Contracts.
Chap, xxvii., post.
(6) Marriage.
Chap, xxviii., post.
(7) Torts.
Chap, xxxix., post.
(8) Administration in Bankruptcy.
(9) Administration and Distribution of Deceased's Movables,
(1) Status or Capacity.

(2)

—

—
—
—
—

—

—Chap, xxx.,

post.

(10) Succession to Movables.
(11) Procedure.

—^Chap.

—Chap,

xxxi., post.

xxxii., post.

This dostributioin of our subject, though conyenient, maJces no claim to any
special logical precision.
(c)
(rf)

For meaning of "foreign element," see Intro., p.
As to the jurisdiction of the High Court, see Book

1, ante.

II.,

Part

I.,

pp.

215—

385, ante.
(e)

As

to the jurisdiction of

Foreign Courts, see Book

497, ante.
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That

a question as to jurisdiction.
following illustration:

A

this is so

lish

may

be shown by the

brings in Englajid an action against

for an assault at Paris; X's defence

French law

499

and that
Court, recover damages for
justifiable,

A

is

therefore cannot, in

it.

X

by
an Eng-

that the assault was

The defence

looks like an

objection to the jurisdiction of the Court; but this appearance will

be found on examination to be delusive.

Whatever be the techniform of X's defence, he in substance pleads, not that the High
Court has no right to adjudicate upon an assault committed in
was or was not guilty
Prance, but that the question whether
of an assault, i.e., of an unlawful attack upon A, must be determined in England by reference, not to the law of England, but to
cal

X

the law of France.

X therefore raises a question as

to the choice

of law (f).
(/)

As

to

law governing

torts, see

chap, xxviii., p. 694, post.

32(2)
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CHAPTER XIX.
STATUS.
Rule

136(a).

— Transactions taking place
by any

are not affected

status existing

in

England

under foreign

law which either
(1) is -of a kind unknown to English law, or
(2) is penal.

Comment.
Status.

— Every

person has a certain civil status (6), consisting

of his capacity for the acquisition and exercise of legal rights and

for the performance of legal acts.

condition

may

Thus A's

status or personal

be that of the ordinary or average

citizen,

who

is

of full age, legitimate, unmarried, and so forth, and has incurred

Such a person has in England the capacity
will, to bind himself by contracts, to change
his domicil, and the like. His status, just because it is the average
or ordinary condition, receives no special name. A's condition or
status, on the other hand, may differ from the ordinary standard
in that he has legal capacities which either fall short of or exceed
no legal disability.
to inherit, to

make a

those of the ordinary citizen, so that he occupies a position by
virtue of which, as it has been expressed (c),

average citizen

is

not law for him.

Thus,

if

what
he

is

law for Uie

is illegitimate,

he

does not inherit in cases in which the average citizen would do so

not bound by contracts which bind others.

If he

is

an infant, he

If he

is

married, he has rights and incurs Habilities beyond those

is

of the ordinary or average citizen.

Compare

As A's

position

Intro., General Principle

is

in these

No. II. (B), p. 35, ante, and Rule 54,
94—104, 820 625 c; Chetti v. Chet.t%
[1909] P. 67; Sex v. Superintendent Registrar of Marriages for Hammersmith, Ex parte Mir-Anwarvddin, [1917] 1 K. B. (0. A.) 634.
As to how far the last clause of the Rule applies to countries subject to the
(a)

p.

See

230, ante.

British

Grown

Stoory,

ss.

91, 92,

—

?

(&) See, especially, Holland, Jurisprudence, chap. ix.
(c) See Westlake (1st ed.), s. 89.
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marked

instances

ordinary citizens,

off

from, and contrasted with, the condition of
receives a

it

501

name such

as that of illegitimacy,

and A has a
which may, in very general terms, be described as being
" the legal position of [A] in or -with regard to the rest of a

infancy, &c., and

is

clearly recognized as a status;

status

"

community

From

" (d)

the nature of status

it is apparent that the term is a relavarying according to the laws of different communities.
man, for example, may be legitimate if his status is to be deter-

tive one,

A

mined by the law of France, illegitimate if it is to be determined
by the law of England. In no matter, moreover, do the laws of
different countries differ more widely than in their rules as to
Conditions, such as that of slavery, monastic celibacy, or

status.

civil death,

which are known

to the

law of one State are unknown

or absolutely repugnant to the legal system of another.

Condiwhich in one form or another exist throughout the

tions, again,

civilized world, are in different oouniries
rules,

and involve

example,

may

different

governed by different

Minority, to

incidents.

take

one

terminate under one law at 21, under another at

'24,

under a third at 25; and it may safely be asserted that in almost
every different country the incapacities or the privileges of a minor
are

somewhat

different.

When,

therefore, it is necessary to determine what is a person's
and how far his rights or acts are affected thereby, it is
necessary, further, to determine what is the law with reference to
which his status or condition must be fixied. Whether our Courts
have on this subject adopted any one invariable principle may be
doubted; but they have, of recent years, gone so far as to hold
status,

that an individual's legal condition
affected

by the law of

is,

in

his domicil (e),

many

cases, liable to be

and perhaps they

may

be

said to have adopted, in a very general way, the rule that status

depends prima facie on domicil; but in practice this principle

is

subjected to limitations and exceptions which often go near to

invalidating

it (/)

—

Status unknown to English Law. The law of England will
not (semble) in England allow any status (such, for example, as
(d) Niboyet v. Niboyet (1878), 4 P. D. (O. A.) 1, 11, per Brett, L. J.
(e) See Sottomayor v. De Barros (1877), 3 P. D. (O. A.) 1; Vdnt/ v. Vdny

Ap. 441; In re Be Wilton, [1900] 2 Ch. 481.
See Male v. Roberts (1800), 3 Eap. N. P. 163. See, e.g., Bule 158,
583, post.
p. 577, and Exceptions thereto, pp. 580
(1869), L. R. 1 So.
(J)

—
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602
relationship arising

from adoption)

English law, to have legal

effects as

{g),

which

unknown

is

to

regards transactions in Eng-

Thus, even at the time when slaveiy existed in the English
a slave was not recognized in England, and

land.

colonies, the status of

who brought his slave
him whilst in England (h).

a master

over

there lost the right of ownership
" Slavery," it was laid down, " is

" a local law, and therefore, if a man wishes to preserve his slaves,
" let him attach them to him by affection, or make fast the bars of
" their prison, or rivet well their chains; for the instant they get
" beyond the limits where slavery is recognised by the local law

" they have broken their chains, they have escaped' from' their

"prison and are free"

On

(i).

similar grounds,

EngKsh Courts

England give effect to a polygamous marriage (fc)
Nor Avill they give any effect in England to disabilities arising
from religious vows, from caste, from religious belief (as, for
instance, where Jews or Protestants are under disabilities by the
law of their domicil), or from " civil death," or " infamy " (m), or
from a person being declared a "prodigal," and, therefore, under
will not in

the law of a foreign country, incapable of suing (w)

Penal

status.

—A penal status means one which

a person in order to deprive

him

is

imposed upon

of rights or to inflict punishment

X

is affected with attainder.
upon him, as where
Such a penal
though inflicted by the law of the country where X. is domiciled, and though known to English law, will not be allowed to
affect i as regards his rights to property in England.
"It is a general principle that the penal laws of one countrv
"cannot be taken notice of in another'" (a). "I would," says

status,

{g) An intestate dies domiciled in England. N, the intestate's brother, has,
before the intestate's death, become domiciled in California, and has there, in
accordance with the law of California, adopted ^ as his son.
dies before,

N

but

A

survives, the intestate.

in England as next of kin,

by adoption.

A

i.e.,

cannot (semble) claim the intestate's movables
English law does not acknowledge relationship

Cf. p. 850, post.

(A) Sommersett's Case (1771), 20 St. Tr. 1.

Hagg. Ad. 94.
(0 Forbes v. Cochrane

See The Slave Grace

(18i27), 2

B. & 0. 448, 467, per Best, J.
P. & D. 130. See above, p. 290.
(l) Chetti V. Chetti, [190«] P. 67, 77, 7*.
Incapacity on ground of religious
vows in a foreign domicil was not recognized in England even when such a,
(A)

status

Syde

v.

Hyde

was known

(1.824), 2

(1866), L.

there.

B,. 1

Westlake (5th

Metcalfe (1864), 2 De G. J. S. 124.
(m) See Story, ss. 91, 92, 620—624;
(h) See

Worms

v.

Be Valdor

Selot's Trust, [1902] 1

(o)

Ogden

v.

1

ed.),

s.

Blackst.

16, citing Co. Litt. 132 b;

Comm., pp. 132, 133.
and compare In

(I860), 49 L. J. Ch. 261;

Oh. 488.

FolUott (1790), 3 T. R. 726, 733, per Buller, J.
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Lord Loughborough, " evsn go farther, and say a right to recover
any
specific property, such as plat© or jewels, in this
"country, would not be taken away by the criminal laws of
' another.
The penal laws of foreign countries are strictly local,
" and affect nothing more than they can reach, and can be seized
" by virtue of their authority. A fugitive who passes hither comes
'

.

.

" with all his transitory rights; he may recover money held for his
" use, stock, obligations, and the like, and cannot be affected in this
" countrj

"

by proceedings against him in that which he has
beyond the limits of which such proceedings do not extend "

left,

(p)

Illustrations.
1.

^-1

a Calif ornian born in California, and whilst there

is

domiciled becomes under the law of California the adopted son of

B, who at the time of the adoption is a CaKfomian domiciled in
California.
He has no other son. B, after the adoption of A,
becomes domiciled in England and dies there intestate, leaving
money in English funds. Any right of A under Calif ornian law
to succeed to B's property in

England

as B'a adopted son

wiE

(semble) not be recognized in England (q)
2,

A.

a.

French

citizen domiciled in France, is a person of full

age, but being of extravagant habits

competent jurisdiction, adjudged

is,

by a French Court of
and is placed

to be a "prodigal,"

under the control of a conseil iudidaire (legal adviser).

He

is,

as a prodigal, incapable of receiving or giving a receipt for his

movable property without the consent of such adviser. He
becomes entitled to a fund in Court in England. The status of a
prodigal is unknown to English law and is a penal status. A has
a right to receive the fund in Court on his

the opposition of his legal adviser

own

receipt, in spite of

(r).

Ogden (1789), 1 H. Bl. 123, 135. See also Wolff v. Oxholm
Compare Lynoh v. Provisional Government of
92, 99.
Paraguay (1871), L. B. 2 P. & D. 268; and Himtingfon v. Attrill, [1893] A. C.
(p) Folliott
(1817), 6 M.
150.

And

V.

&

S.

sec Eaile 54, p.

230, ante.

So, also, aa regards penalties

on the

remarriage of divorced persons, Scott v. Attorney-Q-eneral (1886), 11 P. D. 128.
Otherwise in
(?) The status of adopted child is unknown to English law.
America. Ross v. Ross (1886), 129 Mass. 243.
(r) In re Selot's Trust, [1902] 1 Ch. 488; Worms v. De Valdor (1880), 49
L. J. Ch. 261. Whether the Lunacy Act, 1890 (53 Vict. o. 5), s. 108, sub-s. (3),
does not create a status somewhat similar to that of the prodigal? There is,
however, the fundamental distinction that the status created by the Act rests on
UBBOundness of mind, not on extravagance, and accordingly has no penal

character.
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A

3.

Koman

Catholic priest is a citizen of, and domiciled in, a
is, as a priest, incapable

foreign country, under the law of which he
of marriage.

He

vaKd,

marriage

is

unknown

to the

The
marries an Englishwoman in England.
English law does not recognize a disability

i.e.,

law of England.

Rule 137 (s).

— Any status existing under the law of a

person's domicil
all

is

recognized by the Court as regards

transactions taking place wholly within the country

where he

is

domiciled.

Comment.
Our Courts recognize every kind

of status or personal condition

held under the law of a country where a person

is

domiciled, in so

far as such status affects acts done and rights exercised wholly in
that country. Hence it has been laid down, with substantial
accuracy, that " the status of persons with respect to acts done and
" rights acquired in the place of their domicil, and contracts mad©
" concerning property situated therein, will be governed

by the law
England
will hold as valid or
"invalid such acts, rights, and contracts, according as they are
"holden valid or invalid by the law of the domicil" (t).
This clearly is so as regards any person domiciled in England.
The transactions of such a person in England are, in so far as they
may be affected by status, governed by English law. If A, for
example, is a Frenchman domiciled in England,. his capacity to
contract in England depends on English law, without reference to
the law of France (u).
The same principle applies to persons domiciled in a foreign
" of that domicil; and that

country.

(«)

1

H.

.

.

If an English Court undertakes to deterinine the effect

Compare Phillimore,
Bl. 123, throws

a.

381; Whartxin,

a.

125.

some doubt on the principle of

Folliott v. Offden (1789),
this rule if carried out to

See, however, Ogdien v. Folliott (1790) (in error), 3 T. R. 726,
seema that the real ground of decision was that the confiscation by
the State of New York, being made during the Eebellion, was held by our Courts
inoperative, even as regards property in New York. See judgment of Kenyon,
O. J., 3 T. E. 731; Newton v. Manning (1849), 1 M. & G. 362, 364.
its full

extent.

by which

it

(<) Phillimore, s. 381.

(u) In many of the cases falling under this rule the lex aottis (or law of the
country where a transaction takes place) and the lex domicilii are the same. It
is therefore difficult to say for certain whether the character of the transaction
is

determimed by our Courts with a view to the lex actus or the les domioilU.
law of domicil would appear to be the guiding consideration.

Still the
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of acts done

person

is

and rights exercised in a foreign country where a

domiciled, the 00011; will recognize the effect of his status

under the law of his domicil, without any reference to what would
have been the status of such a person in England, or to what might

might not be the effect of his foreign status on transactions
taking place in any other country than that of his domicil.

or

Suppose, for example, that minority
till

lasts in a foreign

If A, an Englishman

the age of 24.

who

is

country

of age at 21, is

domiciled in such foreign country, and makes a gift, or

sells

goods,

or enters into a contract there, the effect of the transaction will be

judged of by our Courts with reference to whatever be the privileges or incapacities of a minor under the law of such foreign
So, again, though civil death

country.

is

not

now known

to our

on the rights of a person affected by it in the
If,
country where he is domiciled will be noticed by our Courts
for example, under the law of Spain, the property of a person who
becomes a monk should devolve, say, on his heir, English law

law

(cc),

its effects

.

would recognize the fact of the property in Spain of a person there
domiciled having, through his taking monastic vows, devolved

upon

his heir.

In other words, our Courts would

to this extent at

status

any

(it is

conceived),

rate, recognize the effect of the

monastic

(«/).

Rule

138(2).

— In cases which do not

fall

within Rule

136, the existence of a status existing under the law of a

person's domicil

is

recognized by the Court, but such

recognition does not necessarily involve

tlie

giving effect

to the results of such status.
Comm., pp. 132, 133.
Compare Santos v. lUictge (1860), 29 L. J. O. P. 348;
(Ex. Oh.) 861. The case is noticeable aa showing the extent
(x) See 1 Blackst.

Courts

will,

B. (N. S.)
which English

8 O.

(S^)

to

in regard, to transactions in a foreign country,

recognize

existence of oonditaoius, such as slavery, unknown to English law.
Madrazo v. WUles (1820), 3 B. & Aid. 353.

tha

Compare

(2) In support of this Kule, see the authorities given in support of the Kulea
as to particular kinds of status. " It is a settled rule of English law that civil
" status, with its attendant rights and disabilities, depends, not upon nationality,

" but upon domicil alone."
13 App. Cas. 431, 437.

Compare Armytage
Grorell

v.

Judgment

of P.

C, Abd-yZ-Messih

v.

Farra (1888),

Armytage, [1898] P. 178, 186, judgment of Sir J.

Barnes.
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Comment.

—

Three opinions, at least, may be
between
a person's status, or personal
held as to the relation
capacity, and the law of his domicil.

Three views as

to

A

First view.

status.

person's

depends (subject

status

to

certain

exceptions coinciding in the main with cases falling under Eule

136) wholly on the law of his domicil.

This

is

the view maintained

by many foreign

jurists,

and

notably by Savigny(a).

According

a person

to this opinion,

minor, by the law of his domicil,
or a minor all the world over.

Scotland,

is

is to

Thus,

who

is

legitimate, or a

be considered as legitimate
if

A, a person domiciled in

legitimate by the law of Scotland, he ought, though

born out of lawful wedlock

(&),

to

be considea?ed legitimate in

So an Englishman, domiciled in a foreign country
where minority lasts till 24, who is of the age of 22 should, according to the view we are now considering, be treated as a minor in
England tiU 24, and on similar grounds a domiciled Englishman
of 22 ought to be considered of full age in such foreign country.
From this view the consequence logically follows that not only
the fact of a person having a particular status, e.g., of legitimacy,
England.

but also

all the legal effects of

such status, ought to be everywhere

determined by the law of his domicil.

If, for

example,

A is legiti-

mate under the law of his Scottish domicil on account of his
parents having married after his birth, he not only ought to be
considered legitimate in England, but ought also (though he
would bo illegitimate according to English local law) to possess in
England all the privileges of legitimacy, both as to the inheritance
of real estate and otherwise.

A

person's civil status, in short, ought, on this view, to be
" governed universally by one single principle, namely, that of
" domicil, which is the criterion established by law for the purpose

"of determining

civil

status"

(c).

This principle has never been fully accepted by our

Coui'ts,

though of recent years they have shown a marked inclination
adopt

it

(«) Savigny,
(i)
(c)

o.

362, Guthrie's tran«l. (2nd ed.), p. 148.

Compare Rule
Udny v. Udny

Sottomayor
(d)

The

to

(d)

v.

146, p. 521, post.

(1869), L. R. 1 So.

De Barros

App. 441,

457, per

Lord Westbury;

(1877), 3 P. D. (C. A.) 1.

verbal admission of the correotness of this principle has been com-

bined with the practical refusal to adopt
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No status conferred

only by the law of a person's

be recognized as regards transactions taking place in

another country.

This view
first

is,

theory.

in its most extreme form, the exact opposite of the

If it were completely carried out,

status a matter purely of local law.

No

it

would make

civilized State has ever

and English

C!ourts have certainly never gone
any rate in its full extent, to the
status of persons domiciled in England; and a comparison of more
or less recent cases (e) exhibits on the whole a distinct tendency on
the part of English Courts to approximate in practice to the theory
that a person's status is governed by his lex domicilii.
Eminent

fully adopted

it,

the length of applying

it,

at

writere have, however, held that the view

was

at

now under

one time adopted by English law with regard

consideration
to the status

of persons domiciled in a foreign country (/)

a legal transaotiom, whieh in fact involve questions of status, as belonging to
the form of the transaxrtion, and therefore as depending on the lex loci contractus, or, in

lex actus, or law of the country where
Thus, the necessity for the consent of parents to

more general terms, on the

the transaction takes place.

the marriage of a minor has been treated as belonging to the formalities of the

Sottomayor v. De Barros (1877), 3 P. D. (C. A.) 1. See Ogden v.
Ogden, [1907] P. 107; [1908] P. (C. A.) 46.
Those countries which, like Italy, wholly disconnect status and domioU by
making personal condition depend, not upon domicil, but upon nationality or
allegiance (Codice CSvile del Regno d'ltalia, Art. 6), adopt a view which at
bottom is not very dissimilar from the first view, which we may call that of
Sav^ny; though differing from him as to the test by which to determine what
is the country to which an individual belongs, they agree with him in holding
that a person's status under the law of the country to which he belongs ought
marriage.

be his status in every other country.
In r<i Goodman's Trusts (1881), 17 Ch. D. (C. A.) 266; Goodman v. Goodman (1862), 3 GiflE. 643; Boyes v. Bedale (1863), 1 H. & M. 798; 33 L. J. Ch.
283; Sottomayor v. Be Barros (1877), 3 P. D. (C. A.) 1. But contrast Simonin
V. Mallac (1860), 2 Sw. & Tr. 67; 29 L. J. P. & M. 97; Ogden v. Ogden,
to

(e)

[1908] P. (C. A.) 46.
Contrast with the present state of things the statement of Westlake in the first
edition of his work on Private International Law: "While the English law

"remains as

it is, it

must, on principle, be taken as excluding, in the case of

"transactions having their seat here, not only a foreign age of majority, but
" also all foreign determination of status or capacity, whether made by law or

" by judicial act, since no difference can be established between the cases, nor
"does any exist on the continent." Westlake (1st ed.), s. 402, p. 384. This
language, which does not re-appear in the later editions of Mr. Westlake's work,
accurately represented English law as it existed in 1858, but does not represent
English law as it exists at the present day it has been greatly modified by the
;

judicial decisions of the last fifty years.
(/)

See Westlake (1st ed.),

s.

402,
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Third view.
the law

The

any

existence, at

a person's domicil

oj;

rate, of a status

ought in general

to

imposed by

be recognized in

other countries, though the Courts of such countries

may

exercise

their discretion in giving operation to the results or effects of such

status

This

is

the principle (if so it can be called) which

stated in Rule 138

(gr),

and which,

it is

is

meant

corresponds with the actual practice of our Courts.
tutes a kind of practical

to be

oonoedved, most nearly

compromise between the

It consti-

first

and the

second views (h), and enables the Courts to recognize the existence
of a status acquired under the law of a person's domicil, while

avoiding the practical

difficulties

which

may

transactions to rules of law which

arise

where the transaction takes place.
The operation of Rule 138 may be thus

The son

of a father domiciled in

from subjecting

legal

be unknown in the country

France

is

illustrated:

—

legitimate, according

law of France, in consequence of the marriage of his parents
after his birth. His legitimacy is certainly for some purposes
to the

recognized by English Courts

(i)

.

On

the other hand, he

is

not

allowed by English tribunals the whole of the advantages which,

had he been born

after his parents' marriage,

under English law as his father's
succeed to English real estate (fc)

to hira
to

would have accrued

heir, for

(g) See p. 605, ante.
(K) This prinoiple comes very neax to the opinion of

he

is

some

not allowed

jurists that a

—

ought to be made between the existence of a status ^for example,
minority and the l^al results or efiects of it, ajid that, while the existence of
the status ought to be determined wholly by the law of the person's domicil, the
extent to which effect should be given in other countries to the results of such
status, e.g., to the minor's incapacity to contract, depends upon other laws, as,
for example, the lex looi contractus, or the law of the place where the contract
As a speculative view, this opinion is obviously open to criticism, but
is made.
its. inconsistency represents in a theoretical form the difficulty which the Courts
of any country are certain to feel in practice of either, on the one hand, referring
questions of status wholly to the lex domimldi, or, on the other hand, entirely
refusing recognition to personal conditions imposed by the law of a person's
difltinotion

—

domicil.

The great

practical inconvenience of holding that a

enters into a contract in

England

is

not bound by

man

it here,

of twenty-four

who

because by the law

is a minor, may be taken as one illustration of the
out to the full the principle that status depends upon the

of his foreign domicil he
difficulty of carrying

law of domicil.
See, as to the difEereno©

between the recognition and the enforcement of a

right, Intro., p. 31, ante.
(i)

Skottome

v.

Young

(1871),

!>.

R. 11 Eq. 474.

Ik) Rule 146, p. 521, post.
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So, again, a person's appointment as guardian of a minor under
the minor's lex domicilii

English judges

but

(l),

guardian

foreign

have

certainly recognized as a fact

is

by

cannot b© said that the powers of a
always, as such, been recognized in

it

England (m)

When

the bearing of our Rule

regard to

it

The Rule, in
by way

the

The

to

understood, two points with

though it is all which can be exfrom decided cases, is seen to be so

first place,

of principle

tracted

vague as

is

become apparent.

be of comparatively

little

use for practical purposes.

fact that the existence of a particular status under a person's

lex domicilii is generally recognized does not answer the important

question

how

far the capacities or incapacities of an individual

under the law, for example, of his French domicil, will be allowed
by English Courts to affect transactions in England. The answer
to this

inquiry (as far

given at

as, in

the dearth of authorities,

must be sought for in the

all)

it

can be

rules deducible

from

English decisions with regard to the recognition to be given to
particular kinds of personal condition or status (n)

The Rule,
of cases, that

in the second place, applies to two different classes
is

to say, to cases in

which English Courts have

to

consider the effect to be given to an English status as regards
transactions taking plaoe out of England, and to cases in which

English Courts have to consider the

effect to

be given to a foreign

status as rega.rds transactions taking plaoe in England.

the decisions as to particular kinds of status

When, however,

found that they throw, comparatively
speaking, little light on the answer to the question what are the
limits within which our Courts will recognize the effect of an
We may
English status on transactions taking plaoe abroad.
are examined,

it

will be

probably, indeed, conclude that their inclination will be to give
(I)

See Nugent

(1870), 18

W. E.

v.

Vetzera (1886), L. R. 2 Eq. 704;

I>i

Savini v. Lousada

425.

See Rule 144, p. .517, post.
V. Bute (1861), 9 H. L. O. 440.
grant of adminisfcration cannot be made to a minor even if emancipated by
the law of his foreign domicil. In Goods of Duoh-ess d'Orleans (1859), 1 Sw. &
Tr. 2S3- 28 X.. J. P. & M. 128. But a legacy bequeathed by - testator domiciled in Englaj'4 may be paid to a person who is a minor by English law if
he has attained majority by the law of his domicil (/» re Hellmann (1866), Ti. R.

(m) Stuart

A

2 Eq. 363), or

is

emancipated under that law {Re

Da

C-unha (1828),

1

Hagg.

Ecc. 237).
It denies any
(») Rule 136, p. 500, ante, must always be borne in mind.
regards transactions in England to whole classes of personal conditions,

effect as

e.g., slavery.

Digitized

by Microsoft®

.

CHOICK OF LAW.

610
effect to

an English status as regards transactions in a foreign

country; thus, a British subject

is,

under English law, guilty

of bigamy, if having obtained a divorce

country where he
marries another

is

from

his wife in a foreign

not domiciled, he, during his wife's lifetime,

woman

A

(o).

person domiciled in England

is

incapable of marrying his deceased wife's nieoe, and cannot rid

himself of his incapacity by marrying in a country where such

marriage

is

in England,

lawful (p)

and who

is

;

and a person whose father
born out of lawful wedlock,

is

is

domiciled

incapable of

legitimation under the law of a foreign eoimtry {q)
On the other
is to hold that, as regards, at
.

hand, the tendency of our Courts

any

rate, capacity to contract, the effect of

an English status

is,

even in the case of a domiciled Englishman, sometimes overridden

by the law of the country where the contract is made (r)
The decisions throw more light on the answer to the inquiry,
what are the limits within which our Courts wiU recognize the
effect of a

and make

foreign status on transactions taking place in England,
it

regard to the

down

possible to lay
effect of a

in several cases rules with

given foreign status.

considered applications of Rule
(o) Lolley's Case (1812), 2 CI.

&

These rules

may

be

1,38.

F. 567 (n.)

;

R.

v. Euasell (1901),

70 L. J.

K. B. 998; [1901] A. C. 446. The divorce is in England a nullity. See
Rule 99, p. 420, ante.
(p) Brook V. BrooTe (1861), 9 H. Li. C. 193, and ehap. xxvii., Rules 182, 183,
pp.

661—«85, post.
Re Wnght's Trusts

(?)
(r)

See Exception

and Wife (2nd

1,

(1856), 25

p. 580, to

K

Rule

J. C5h. 621; 2

ed.), pp. 1317, 1318.
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CHAPTER XX.

STATUS OF COKPORATIONS(fl).

—

Rule 139 (i). The existence of a foreign corporation
duly created under the law of a foreign country is recognized by the Court.

Comment.
The

principle is

now

well established that a corporation duly

created in one country should be recognized as a corporation

other countries.

Thus

it is

by

a matter of daily experience that

foreign corporations sue and are sued in their corporate capacity
before English tribunals (o)

Rule
into

\40{d).

—The capacity of

any legal transaction

is

a corporation to enter

governed both by the conby the law of the country

stitution of the corporation and

where the transaction

occurs.

Comment and
The power

Illustrations.

or capacity of a corporation is limited in a twofold

manner.
First. Its capacity
tion,

(a)

is

for example, which

As

to

limited by
is

its

A

corpora-

constitution

from the

constitution.

prohibited by

its

foreign corporatioiia, see 2 Lindley,

—

Company Law

(6th ed.),

Appendix, No. 1; Foreign Companies, pp. 1221 1228; Westlake, chap. xvi.
Foote (4th ed.), pp. 125 147; Wharton, ss. 105, 105 d; and Za Saoiete
Anonyme des Anoiens EtabliseemenU Panhard et Levasaor v. Panhard hevassor
Motor Co., [1901] 2 Ch. 513; Bonanza Oreek Gold Mining Co. v. The King,
[1916] 1 A. O. 566. Whether a partnership is a corporation depends on the law
of the couuitary in which it is formed. Hellfeld v. Uechnitz&r, [1914] 1 Ch.

—

(C. A.) 746.
(V) See Intro., Greneral Principle No. 1., p. 23, ante.
(c) Service out of the jurisdiction is permissible in the case of a foreign
corporation in the same droumstanoes a« in that of a natural person. Westman
V.

AMiebolaget, ^c. (1876),

<1876), 1 Q. B. I>. 404.
(rf) lindley, Company

1

Law

Ex. D. 237; Scott
(6th ed.), p. 1226.
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purchase of land, has no power to effect a valid purchase of land
in any country; for the corporation exists as such only by virtue
of

its

constitution,

stitution

by

and ^ny

acts

done in contravention of

its

con-

others are ultra vires, and in strictness

its directors or

not the acts of the corporation.

Secondly. Its capacity

limited by the law of the country

is

iwhere a given transaction takes place.

any

It cannot do

act

forbidden by the law of such country.

Thus

a foreign corporation authorised

by

its

constitution to

acquire and hold land cannot hold land in England in contravention of the

Mortmain Acts

(a)

Similarly an English corporation empowered by

its

terms of

work mines, &c. in a foreign country,

association to purchase land,

cannot obtain land in a colony or other foreign country
holding of land by a corporation

is

prohibited

by

if the

the laws of such

foreign country.
Practically the most important question which arises
'

'of their members.
'

'

'

'

'

'

If a

company

is

incorporated by a foreign

government, so that by the constitution of the company the
are rendered wholly irresponsible, or only to a limited

members

extent responsible, for the debts and engagements of the com-

pany, the liability of the members, as such, will be the same in

[England] as in the country which created the corporation (/)
But, with respect to unincorporated companies, the measure of

any given transaction, seems, upon prindepend upon the law of the place where the transaction
in question occurred (lex loci contractus).
The law of agency,

'

liability in respect of

'

ciple, to

'

" with

reference to foreign companies, relates to the personal liabilities

'

as administered in that place, would, it is conceived, have to be

'

applied; and the law of the place where the

'

considered as domiciled would only be material for the purpose

'

of determining the authority given

'

by
1.

company might be

by the members to the agents
the transactions in question were conducted " (g).
takes shares in an English company constituted under

whom

X

the Joint Stock Companies Acts as a limited

company for the
The company

carrying on of a mining business in California.

works a mine
(fi)

(/)

there,

and incurs a debt for which, under Californian

Compai-e 6frmt West SaOdleri/ Co. v. The Kmg (1921), 37 T. L. E. 436.
General Steam Navigation Co. v. GuUlou (1843), 11 M. & W. 877. Com-

pare Bateman

v.

Service (1881), 6

{g) 2 Lindley,
(1862), 2 J.

& H.

Company Law
718; Story,

s.

App. Oas. 386;

p. 406, note («), ante.

See Maunder
320 a; and Rule 180, p. 656, r^st.
(6th ed.), p. 1227.
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An
of the company, personally liable.
England against -X for the recovery of the
debt. X is not liable, i.e., X's liability is limited by the constitution of the company (h).
2 The same principle applies (it is submitted) if X is a member
of a Victorian company constituted under the law of Victoria for
carrying on business in England. Whether X is personally liable
for the debts of the company incurred in England depends upon

law,

is,

as a

member

action is brought in

.

the answer to the inquiry whether he
to the law of Victoria

i.e.,

is

or is not liable according

depends upon the constitution of the

company.
(A) Risdon Iran and

Locomotwe Works

v. Furness,

[1906]

1

K. B.

(C

33
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CHAPTER XXI.

FAMILY KELATIONS.
(A) Husband and Wipe.

Rule 141

(a).

— The authority of a husband as regards

the person of his wife while in England

by

is

not affected

the nationality or the domicil of the parties, but

i^

governed wholly by the law of England (b).
Comment.
The

what amount of control a husband may

question,

exercise

over the freedom of his wife, and what amount of force (if any)

may

he

use in controlling her, must be answered with reference to

the law of the place where they are residing.

Our Courts

certainly

would not allow a foreigner, when in

England, whatever might be his domicil, to exercise over his wife
any power which might not be lawfully exercised by an English-

man.

It seems, also, that a foreigner, resident with his wife in

England, may, though not domiciled here, apply to our Courts for
restitution of conjugal rights (c).

(B) Parent and Child

Rule 142 (e).

— The authority

the person of his child while in

by the nationality

(d?).

of a parent as regards

England

is

not affected

or the domicil of the parties, but

is

governed wholly by the law of England.
(a) See
s.

486.

Wharton,

As

s.

120; Polydore v. Prince (Am.), Ware, 402; PhiUimore,

to effect of

marriage on property

.of

husband and wife,

reference to immovables, Rule 150, p. 542, and pp. 546, 553
691, -post.
to movables, Rules 184
186, pp. 684

—

—

—556,

see in

post,

and

—

to meaning of law of England, see pp. 79
82, ante.
See Connelly v. Connelly (1851), 7 Moore, P. O. 438; Cooper King v.
Cooper King, [1900] P. 65.
(d) See Story, s. 463 a; Westlake (5th ed.), p. 4; PhUlimore, ss. 622—531;

(6)

As

(c)

Wharton,
(e) See

as.

253, 254.

Johnstone

v.

Beattie (1843'), 10 CI.

&

F. 42, 114; Nugent v. Vetzera

(1856), L. R. 2 Eq. 704. The matter is really one of public law, not of civil
rights, and foreign law is, therefore, inapplicable.
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Comment.

By

the law of England, the parental authority of a foreign
father over his child is recognized, but " the authority so recog-

"nized is only that which exists by the law of England. If, bj
" the law of the country to which the parties belonged, the
authority of the father was much more extensive and arbitrary
" than in this country, is it supposed that the father would be per'

" mitted here to transgress the

' allows

power which the law of

this country

If not, then the law of this country regulates the

?

" authority of the parent of a foreign child living in
" the laws of

England by
to which

England, and not by the laws of the country
'the child belongs" (/).

A

Frenchman, domiciled in France,

He

with his son 10 years old.

is

England
some fault.

travelling in

flogs the child for

Whatever the laws of France, the father's authority to administer
such punishment cannot be questioned in an English Court, since
he has not exceeded the limits of authority recognized by English
law.
If, again, the French father, in punishing his son, exceeds
the limits of what is deemed by English law reasonable chastisement when inflicted by an English parent, he cannot justify his
conduct here by showing that the punishment is allowed by French
law.

Rule 143

[g).

— The rights

of a parent domiciled in a

foreign country over the movables in England belonging
to a

minor

governed by the law of the
more probably governed, while
England, by the law of England (?).

are, possibly,

parent's domicil, but are

the minor

in

is

Comment.
There

is little

or no authority (except one case) as to a foreign

The tendency
maxim, mohilia sequuntur personam,

father's rights in respect of the movables of a minor.

of English law

to follow the

rather favours the view that the parent's rights

Englishman
(/)

may depend on

the

But

the case itself (g^ is not decisive.
H, an
domiciled in Holland, married
in Holland, where

lex domicilii.

Johnstone

W

v.

Beattie (1843), 10 CI.

&

F. 42, 114.

Gambier (1835), 7 Sim. Rep. 263. As to immovables, see
Rule 150, p. 542, post. In Edinbtn-gh v. Kirk (1905), L. T. Newspaper, 160,
it was held by a county court that the liability of a son for the maintenance
-of his parents depended on domicil.
{g)

Gambier

v.

33(2)
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W

was then domiciled. Under the marriage settlement of W^
and a subsequent judicial compromise in Holland, their children
became, on W's death, entitled to one-fourth of certain property of
Ws in the English funds. By the Code Napoleon, which is the
law of Holland, a surviving parent has, while children are under
the age of 18, the enjoyment of their property.
and
re-

W

H

moved

and became domiciled in, England, and had children
born to them there.
died, and, the children being under 18,
the question arose as to H's rights in respect of their property in
the English funds. It was held that
had no right to it.
to,

W

H

The grounds
"

By

of the decision were thus explained:

the Code Napoleon, which

as of France,

when

is

—

the law of Holland, as Avell

children are under the age of 18 their sur-

viving parent has the enjoyment of their property until they

But

more than a mere local
by the law of a particular
country, so long as the children remain subject to that law ; and,
as soon as the children are in a country where that law is not in
force, their rights must be determined by the law of the country
•where they happen to be. These children were never subject to
the law of Holland; they were both born in this country, and
attain that age.

that is nothing

right, given to the surviving parent

have resided there ever since.

The consequence

that this

is,

judicial decree has adjudged certain property to belong to two-

British-born subjects domiciled in this country; and, so long as

they are domiciled in this country, their personal property must
be administered according to the law of this country.

The claim

of their father does not arise by virtue of the contract, but solely

by the

law of the country where he was residing at the time; and therefore this property must be considered

local

of his marriage
just as if

and

all

it

had been an English legacy given

that the father

is

to the children;

entitled to, is the usual reference to the

Master, to inquire what allowance ought to be made to him for
the past and future maintenance of his children "

(Ji).

All the parties were domiciled in England, and therefore the
case

may

have been decided on the ground of domicil; but the

judgment seem to imply that the rights of the
by the law, not of the domicil, but
of the country where they happened to be, which in this case was
England, although the same country was, as it chanced, that of"

expressions in the

children were to be determined

their domicil.

(A.)

QamUer

v.

Ghmbier (1835),

Digitized

7

Sim. 263, 270, p«r Shadwell, V.-C.

by Microsoft®

.

FAMILY RELATIONS.

517

WaRD

(C) GrllARDIAN AND

(i).

—

Rule 1-44. A guardian appointed under the law of
a foreign country can exercise at the discretion of the
Court control over the person of his ward in England,

and over movables belonging
England.

to

his

ward

situate in

Comment.
Thero has been a
topic.

The

development in the English law as to this
view treated guardianship as substantially,

clear

earlier

and a part of the administi-ative law of each country, withHence, in 1843, it was held (fc)
that a guardian appointed in Scotland held no authority in
England, and other guardians were appointed, and in this case it
was said that:
local,

out extra-territorial validity.

—

"Foreign

and curators

tutors

.

.

.

cannot be

English

guardians without being able to derive their authority from some

one of those sources from which the English law considers that

must proceed; and it has before been
shown that the rights and duties of a foreign tutor and curator
cannot be recognized by the Courts of this country with reference

the right of guardianship

The

to a child residing in this country.

result

is,

that such

foreign tutor and curator can have no right, as such, in this
country; and this so necessarily follows from reason, and from
the rules which regulate in this respect the practice of the Court

any authority

of Chancery, that it could not be expected that

upon the

subject

The more

would be found"

recent,

and

(l).

reasonable,

doctrine

recognizes

the

existence of the foreign guardianship as conferring rights which
the Court should normally confirm if they are called into question

Hence where two

infants, Austrian subjects, were sent to

Eng-

land for education, the Court of Chancery refused to interfere
with the discretion of the guardian, appointed by an Austrian

Court of competent

from England
(i)

Nugent

v.

jurisdiction,

when he wished

to

remove them

in order to complete their education in Austria;

Vetzera (1866), L. E. 2 Eq. 704;

Stuart

v.

Bute (1861),

9 H. L. O. 440; Di Savini v. Loumda (1870), 18 W. K. 425; Johnstone v.
Beattie (1843), 10 CI. & F. 42; In re Chatard's Settlement, [1899] 1 Oh. 712;
Story, 8S. 499, 499 a; Phillimore, ss. 543—553 ».
(A) Johnstone v. Beattie (1843), 10 Ol. & F. 42.
(Z)

Ibid., p.

114, per

Lord Oottenhara.
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but, English guardians having been already appointed, the

Court

refused to discharge the order by which they were appointed, and

merely reserved

guardian the exclusive custody of

to the foreign

the children, to which he was entitled by the order of the foreign

Court (m)

.

as follows:
" I

The

—

am now

principles which guided the Court were explained

asked in

effect to set aside the order of the

Austrian

'

Court, and declare that this gentleman so appointed cannot

'

recall his wards,

'

'

'

'

'

who have been

'

'

'

'

'

'

'

It

.

a parent) in a foreign country avails himself of the opportunity

by

'for education afforded
'

sent to this country for the pur-

would be fraught with consequences
of very serious difficulty, and contrary to all principles of right
and justice, if this Court were to hold that when a parent or
guardian (for a guardian stands exactly in the same position as
pose of their education

over hero, he must do

it

and sends his children

this country,

at the risk of never being able to recall

them, because this Court might be of opinion that an English
is better than that adopted in the country
which they belong. I cannot conceive anything more startling than such a notion, which would involve, on the other hand,
this result, that an English ward could not be sent to France

course of education
to

for his holidays without the risk of his being kept there and

Roman

educated in the

Catholic religion, with no power to the

Surely such a state of

'

father or guardian to recall the child.

'

jurisprudence, would put an end to all interchange of friendship

'between civilised communities.
'nothing more or

"With

less

What

have before

I

me

is-

than that case" (n).

respect to the English guardians of these children, I

'hold that the Court has power to appoint them, and I continue
'those that have been appointed.

The

may

case

well happen of

'

foreign children in this country without anyone to look after

'

or care for them, or

who may

require the protection of this

Court to save them from being robbed and despoiled by those
'who ought to protect them. These children, on the other hand,
seem to have met with nothing but kindness from their relations
'

'

on

but

all sides,

it

may

be desirable that, so long as they remain

in this country, they should have the protection of guardians

living within the jurisdiction.
(m) Nugent
(1861), 9

H.

L'.

v.

C

TeUera (1866),
440, 470, which

in Johnstone v. Benttie.
(n) Nugent v. Vetxera (1866),

respect to the authority

E. 2 Eq. 704.

Compare Stuart

v.

But&

Inodified considerably the doctrine laid

down

Li.

T>.
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" of

the Austrian Courts, by which this gentleman has been
" appointed, I reserve to him, in the order I am about to make,
" all such power and control as might have been exercised over
" these children in their own country if they were there, and had

"not been sent

to England for a temporary purpose.
Taking
"that view of the case, I have not asked to see the children. I
" could not be influenced by anything I might hear from them. I

"assume

that they are most anxious to remain here, and not to

"go back

to their own country; but I have no right to deprive
"the guardian appointed by the foreign Court over them of the
"control which he has lawfully and properly acquired, has never
"relinquished and never abandoned, and under which authoritj^
^' alone they have remained here and been maintained and sup-

" ported here " (o).

Where an Italian Court had appointed guardians for an Italian
who came to England, and, being made a ward in Chan-

infant,

cery, was, with the consent of the Italian guardians, placed in

the custody of English guardians,

who did not

carry out the

directions of the Italian guardians, the Court of Chancery,

the application of the Italian Court, appointed

and declared

its

readiness to carry out in

new

all respects

upon

guardians,

the orders of

the Italian Courts with regard to the infant as far as might be

England (p).
and marital rights of control, the
power of a foreign guardian over his ward is limited to the power
possessed by a guardian under English law, mutatis mutandis (q)
Thus normally a guardian appointed in Italy for an Italian ward
may remove the latter from England without exposing himself

consistent with the laws of

As

to

any

As
it

in the case of parental

legal proceedings (r)

regards the movable property of a ward situate in England

appears in principle

(s)

(o) Ilnd., pp. 714, 715, per

{p)

Hi Samni

v.

that the guardian's power of disposal

Wood, V.-G.

Lousada (1870), 18

W.

E. 425.

Beattie (1843;, 10 CI. & F. 42, 113, 114, per Lord
(s) See Johnstone t.
Cottenham; the language of Wood, V.-C, in L. B. 2 Eq. 714 (cited on p. 518;,
is wider in terms, but it does not appear that it was meant to admit the right
.

of the exercise by a guardian of methods of control disapproved by English law.
V etzera (1866), L. R. 2 Eq. 712. 'Contrast TMwson v. Jay
(?•) Nugent v.
(1854), 3 De G. M. & G. 764, which is explained by Lord Campbell; Stuart v.

Bute (1861),

9

H. L.

C. 440, 467, as depending on the special circumstances

of that case.
(s) It is expressly stated in the judgment of Kekewich, J., in In re GJuitard's
Settlement, [1899] 1 Ch. 712, 716, that a trustee would have had » legal dis-

chai^

if

he had paid trust funds to the guardian of the infants; what, how-
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should be regulated by the law of tbe country to wbich he owes his

appointment as guardian, and it has been held (i) that a Scottish
factor loco tutoris and curator bonis is the proper person to retain
the English assets of Scottish minors.
But the actions of the
guardian are subject to the control of the Court, which may in a
suitable case treat a foreign

The authority

minor as a ward of Court (m)

of a guardian

who

is

.

not appointed by the Court

by

of the foreign infant's domicil {e.g., of a guardian appointed

a French Court for an Italian infant),

will, it is conceived,

not

be recognized in England.

(D) Legitimacy (:?:),

Rule
is

— A child born

14o.

anywhere

in lawful

wedlock

legitimate.

Comment.
If any dispute arises as to the legitimacy of a child ostensibly

born in lawful wedlock,
is

it will

be found that the matter in dispute

not the soundness of Rule 145, but either the validity of the

where there is a fund in Court, the Court need
not order payment out to a foreign guardian as a matter of right, but may if
it thinks fit require proof that the funds will be duly applied by the guardian.

ever, that case established is that,

Compare the

decision of

an analogous point in regard to the curator of

a.

Ooutts # Co., [1915] 1 Ch. 696, where it was held that a
bank ought to have paid over funds of a lunatic to a foreign curator without

lunatic, Pelegrin

v.

requiring the latter to obtain an order from the Court.

Hurling (1871), L. E. 12 Eq. 319; In re Crichton's Trust
Compare In re Brown's Trust (1865), 12 L. T.
488, in which payment was ordered to the father of an infant as guardian
under the law of Prussia. Contrast In re Hellmann (1866), L. E. 2 Bq. 363,
in which payment was refused in analogous circumstances, showing that the
Court has a discretion. That case, however, is very briefly reported and the
(<)

Mackie

(1855), 22

L,.

v.

T. (0. S.) 267.

matter seems to have been hardly argued at all.
(«) Brown v. Collins (1883), 25 Oh. D. 56. Where a minor residing abroad
is a necessary party and the foreign guardian does not appear, the Court cam
appoint a guardian ad litem. White v. Ihwernay, [1891] P. 290. For exceptional cases of tbe appointment of guardians for infants domiciled abroad, see
In re WUloughby (1885), 30 Oh. D. (C. A.) 324; In re Pamtt, [1907] 1 Ir. E.
234, both oases which can be explained on the doctrine of renvoi, the French
Courts referring the appointment to English law, as the national law. Contrast In re Bourgoise (1889), 41 Oh. D. (0. A.) 310,. where the French Oourt

had fuU

jurisdiction.

(») See Story,

s.

380,

sa.

87

a,

93—93 w,

Westlake (5th ed.), ss. 53—58;
Savigny, Guthrie's transl.,
19, "Legitimation."

105, 106;

—250;

532—542; Wharton, ss. 240
pp. 302, 308—317. See App., Note

PhilMmore,

ss.
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The

being born in wedlock.

principle itself, expressed in the Eule, is beyond dispute.

Rule

146.

— The law of the

father's domicil at the time

{s) of a child born out of lawful wedlock, and
the law of the father's domicil at the time of the subse-

of the birth

quent marriage («) of the child's parents, determine
whether the child becomes, or may become, legitimate in
consequence of the subsequent marriage of the parents
{legitimatio per suhsequens matrimonium).

Case

I.

—

law

If hoth the

the time of the

of the father's domicil at

bii'th of

the child and the law

of the father's domicil at the time

subsequent marriage allow of

the

of

legitimatio

per

suhsequens matrimonium^ the child becomes, or

may become (5),
of the parents
Case 2.

legitimate on the marriage

(c).

—

If the law of the father's domicil at the
time of the birth of the child does not allow

of legitimatio per suhsequens matrimonium, the

—

(y) See as to Validity of Marriage, ohap. xxvii.. Rules 182, 183, pp. 661 685,
The child of a parent who lias been divorced otherwise than in accordance

post.

with the law of his domicil is not legitimate in the view of English law. Shaw
V. GoiOd (1868), L. R. 3 H. L. 55; In re SUrUng, [1908] 2 Ch. 344. Where,
as in Scotlaaid, a child may be recognized as legitimate despite the nullity of
the marriage {e.g., on the ground of propinquity unknown to the parties), it
may be presumed that the child would be treated as legitimate by English law.
Vdny v. Vdny (1869), L.. B. 1 Se. App. 441; Ue Wright's Trmts (1856),
(z)
2 K. & J. 695; 25 L.. J. Ch. 621.
(a) Vauoher v. SoUoitor to Treasury (1888), 40 Oh. D. (O. A.) 216; WestlaJte, as.

54, 55.

not certain that he will become legitimate on the marriage of his
where the father is then domiciled may
for the purpose of legitimation require something more than the marriage; it
may, for example, require that the father should go through some additional
(6) It

is

parents, since the law of the country

ceremony or formality,

e.g.,

registration of the child, which

is

required in

Australia, or that he should not, between the child's birth and the subsequent

have been married to any other woman.
App. 441; Re Wright's Trusts (1856),
2 K. & J. 595; 25 L. J. Oh. 621; Vauaher v. SoUaitor to Treasury, In re
Grove (1888), 40 Gh. D. (C. A.) 216; Moffett v. Moffett, [1920] 1 Ir. E.

marriage with the
(e)

Udny

v.

child's -mother,

Udny

(1869), L. R. 1 So.

(C. A.) 57.
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legitimate on tho

does not become

child

marriage of the parents (d).
Case

3.

—

If the

law of the father's domicil at the

time of the subsequent marriage of the child'&
parents does not allow of legitimatio per sub-

matrimonium^

sequens

the

does

child

become legitimate on the marriage
parents

not

of the

(e).

Provided that a person born out of lawful wedlock
cannot be heir to English real estate, nor can anyone,
except his issue, inherit English real estate from him(/).

Comment and

Illustrations.

According to the law of England, and originally of the
Northern States of America, and of all countries governed bj
the English common law, a child born before the marriage of

by their subsequent marriage.
According to the law of Scotland, of France, and of most countries
which have adopted, or have been influenced by, the law of Rome^
his parents cannot be legitimated

such a child

is

or

cally

known

may

be legitimated by the subsequent marriage

These countries, in short, allow what

of the parents.

as legitimatio per subsequens

(d) lie Wright's Trusts (1856), 2 K.

is

matrimonium

techni-

(g)

J. 595; 25 L.. J. Cli. 621; Shedden
Smcnders (1832), 6 Bli. 468; JMlhoime
V. M'DouaU (1840), 7 a. & F. 817; Munro v. Munro (1840-), 7 Ol. & F. 842.
As to
(e) Vaucher v. Solicitor to Treasury (1888), 40 Oh. D. (O. A.) 216.
meaning of "marriage," see chap, xxvii., Rule 182, p. 661, post.
(/) BirtwhisUe v. Vardill (1835), 2 01. i: F. 571; In re Don's Estate (1857),
V.

Patriok (1854),

1

Macq. 535; Munro

ic

v.

4 Drew. 194; 27 L-. J. Oh. 98.
The prmciple of this proviso applies (it is submitted) whenever tlie child is
the offspring of a marriage prohibited by the Jaw of England, e.g., the- marriage
of a man with liis deceased wife's niece. Such a marriage, when celebrated in
a country, e.g., Canada, by persons there domiciled,

is

valid even in

England

(compare, for the principle, In re BozzelU's Settlement, [1902] 1 Qi. 751); but
the child of such marriage, though legitimate, cannot be heir to English land.

See Venton v. Livingstone (1859), 3 Macq. 497, and compare opinion of J. Westlake, Parliamentary Paper, No. 145, 3rd April, 1876.
(^g)

Even

in British possessions wliich retain the

common

law, legitimation

has been widely provided for by legislation, and the practice is now recognized
by neariy all the Sitates of the United States. Since 1910 an illegitimate cliild
has been treated, for the purpose of the relief accorded to payers of income tax,
" oliild " in the Income Tax Act, if its parents
as included in the definition of

have married each other.

Fiaanoe (1909-10) Act, 1910 (10 Edw.

Digitized

by Microsoft®

7, o. 8), s.

68.

FAMILY RELATIONS.

62^

This fundamental difference of law has given

rise to various

questions as to the extra-territorial effect produced on the legiti-

macy

of a child by the marriage of his parents after his birth.
Whether, for example, a child born in Scotland is to be considered legitimate in England on the subsequent marriage of his
parents in Scotland or England whether a child borii in England
of parents domiciled in Scotland becomes legitimate on the marriage of its parents in England or in Scotland; whether regard isto be had to the place of birth or to the plaoe of marriage; and
;

other inquiries of the same kind

—

have (in consequence of the
between English and Scottish law) constantly come
before the English Courts, or before the House of Lords sitting
as a Court of Appeal from Scotland (A).
difference

After some fluctuation in the decisions, the principle stated in
Rule 146 has been well established. The test whether the subsequent marriage of a child's parents can legitimate him

is

of the father's domicil at the time of the child's birth

(i),

the law

taken

in combination with the law of the father's domicil at the time of

the subsequent marriage.

This principle applies to three different cases:
Ca.«(e

where

1.

—If

tlie

—

the law of the country (for example, Scotland)

father

dent) at the time

is

domiciled (not necessarily where he

of a child's birth,

and

is resi-

also of the country (for

example, France) where the father is domiciled at the time of the
marriage with the child's mother, recognizes legitimatio per suhsequens matrimonium, the child, though born before the marriage
of his parents, may become legitimate on their subsequent marriage.

Thus, where the child's father was domiciled, though not

residing, in Scotland at the time of the child's birth in England,,
it

was held that the subsequent marriage of his parents whilst the

father retained his Scottish domicil

made

the child legitimate

(A) ilost of the decisions on this subject are given

(fe).

by the House of Lords

as

a Scottish Court of Appeal; bat it is conceived that the principles laid down,
e.g., in Vdny v. Vdny, may be taken as generally binding-, and would be adhered
See especially
to by the House of Lords when sitting as an BngUsh Court.
Vauoher v. Solicitor to Treasury, In re Grove (1888), 40 Ch. D. (C. A.) 216,
which determines that the subsequent marriage of a child's parents does not
if, at the tinue of the marriaffe, the father is domiciled in a
country the law whereof does not allow of legitimatio per subsequens nmtri-

legitimate him'

monium.
(i) Or conception, in cases where the law of the father's domicil makes this
period and not birth the decisive factor, as ia probably the rule in Scotland
(Fraser, Parent and Child, p. 41) and apparently under tlie Eoman-Duteli law.
(k)

Munro

v.

Munro

(1840), 7 CI.
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Case 2.

—

If the law of the country (for example, England or
York) where the father is domiciled at the time of the child's
birth does not allow of legitimatio per subsequens matrimonium,
no subsequent marriage will avail to make the child legitimate.
Thus, where an Englishman, domiciled in England, had, while
residing in France, a child by a Frenchwoman, herself domiciled
in France, it was held that the subsequent marriage of the parents
did not legitimate the child (Z). This was a 'particularly strong

New

case,

because the father had, after the birth of the child but before

the marriage, acquired a French domicil.

Case

3.

—

If, lastly,

land) where the father

marriage with the

the law of the country (for example,

Eng-

is

domiciled at the time of the subsequent

child's

mother does not allow of legitimatio per

subsequens matrimonium, the marriage will not avail to make the
ehild legitimate.

Thus, where a Geneve&e citizen was at the time of the birth of
his child domiciled at Geneva, the law whereof allowed of legiti-

matio per subsequens matrimonium, and, having afterwards obtained an English domicil, then married the child's mother, it was
held that the subsequent marriage did not legitimate the child (m)

"In my opinion," says Cotton, L.J., "the domicil at birth must
" give a capacity to the child of being made legitimate; but then
" the domicil at the time of the marriage, which gives the status,
" must be domicil in a country which attributes to marriage that
" effect "(w).

The domicil

of the

mother

is

immaterial.

In Munro
J. Oh. 621; 2 K. & J. 595.
F. 842, 882, 884, 893, per Lord Brougham, the suggestion was made that the domicil of the father at the time of the marriage alone
determined legitimacy in Scots law.
(jn) Voucher v. SoUoitor to Treasury, In re Grove (1888), 40 Ch. D. (C. A.)
216. This case is not, it is true, absolutely decisive, for some of the judges took
the -view that the father was domiciled in England, both at the time of the
But the
child's birth and at the time of his marriage with the chUd's mother.
(l)

V.

lie

Munro

Wrights Trusts (1856), 25 L.
(1840), 7 CI.

&

—

very decided expressions of opinion both by Cotton, L. J. (pp. 231 233), and
by Fry, L. J,, (p. 241), are nearly equivalent to a decision on the point in
question. The same doobrine is laid down in XJdny v. Udny (1869), 1 Sc. App.
v. Goodrrum (1862), 3 GifE. 643; Mtmro
F. 842, 875, per Lord Cottenham.
(«) Ibid., p. 233, judgment of Cotton, L. J. Stress is laid in this judgment
«n the fact that In re Goodman's Trusts (1881), 17 Q. B. D. (0. A.) 260, did
not decide that Intimation depended on domicil at birth. See Munro v. Munro
(1840), 7 01. & F. 842; Vdny v. Udny (1869), L. K. 1 Sc. App. 441, 448, per

441, 447, per
V.

Munro

Lord Hatherley; Good/inan

(1840), 7 01.

Lord Hatherley.

&

Domicil at birth alone

is

referred to in In re Andros (1883),

24 Oh. D. 637, 638.
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Thus, where a child's mother was at the timie of his birth a
it was distinctly laid down that "no
"importance can be attributed to the fact of the mother being
"a Frenchwoman. A domiciled Englishman having a child
"before marriage in any part of the world by a woman of any
" other nation, the legitimacy or illegitimacy of that child must be
"determined by the law of his domicil" (o). So, on the other
hand, if the father is a domiciled Scotsman, the child's capacity
for being legitimated is not affected by the mother being a

domiciled Frenchwoman,

domiciled Englishwoman (p)

The

ylace of the child's birth

It was, indeed, at one

immaterial.

is

time thought that the law of the country

where the child was horn (not of the father's domicil at the time
of the birth) determined the effect of the subsequent marriage on

now

the legitimacy of the child {q)
It is, however,
the place of the birth is immaterial (r)
.

The

A

flaxie

where the marriage

celebrated

is

marriage celebrated in England according

is

settled that

immaterial.

to the ritual of the

English Church will legitimatize the children of a father domiciled
in Scotland, both at the time of their birth

and

at the time of the

subsequent marriage in England with their mother

The

(s)

operation of the principle contained in the rule, under the

which
from the following illustrations,
the child.
the mother, and
different circumstances to

M

it

may

be appKed,

may

be seen

which F is the father,
assumed in each case that

in each of
It is

the marriage takes place after C's birth.

To understand

these

examples the reader must bear in mind that Scottish law allows,
whilst English law does not allow, legitimatio per subsequens

matrimonium.
1

C

.

is

F

and 'M are domiciled in Scotland at the time of C's birth.
marry in Scotland whilst
F and

M

born in Scotland.

domiciled there.

C

is

legitimate.

Me Wright's Trusts (1856), 2 K.. & J. 595, 610, per Page Wood, V.-C.
Munro v. Munro (1840), 7 01. & F. 842. That the domicil of the mother
should have no effect is rather remarkable. From the fact that an Olegitimate
(o)

Qp)

domioU of origin from his mother (see Rule 6, clause 2, p. 106,
might be inferred that his capacity for legitimation would depend on

child derives his
ante), it

the law of her domicil.
(y) Compare Story, ss. 93 w, 93

a.

Re Wright's Trusts (1856), 2 K. & J.
V.-C; Munro v. Munro (1840), 7 CI. & F.
(r)

1

Sc.

App.

(s)

Munro

595, 614,

842;

441.
v.

Munro

(1840), 7 CI.
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2.

F

M

domiciled in Scotland but

is

The

at the time of C's birth.

is

domiciled in England

and the marriage take place
continuing
F being domiciled in Scotland and
domiciled in England at the time of the marriage.
birth

M

in Scotland,

C
o

.

and

legitimate.

is

F

is

domiciled in Scotland, but has resided for a long time,

England at the time both of C's birth and of
is an Englishwoman domiciled in England.
The marriage takes place in London, according to the ceremonies
•of the Church of England.
is

residing, in

the marriage.

C
4.

M

legitimate

is

F

and

(t).

M are domiciled in England at the time of C's
F and M marry in England
birth.

C's birth takes place in Scotland.

domiciled there.

"whilst

C
5.

illegitimate.

is

F

is

domiciled in England, but

at the time of C's birth.
place in England,

F

The

M

is

domiciled in Scotland

birth and the marriage both take

being domiciled in England and

M continu-

ing domiciled in Scotland at the time of the marriage.

C
6.

illegitimate.

is

is

i''

domiciled in England, but has resided for a long time,

and of
an Englishwoman domiciled in England.
The marriage takes place in Scotland according to the forms of
the Church of Scotland.

and

residing, in Scotland at the time both of C's birth

is

the marriage.

C
7.

M

is

is illegitimate.
i''

is

domiciled in England, but

M

time of C's birth.
C is born in Scotland.
with
to

F

M,

is

is

residing in Scotland at the

a Scotswoman domiciled in Scotland.

After C's birth, but before the marriage

acquires a Scottish domicil.

F

marries

M according-

the forms of the Church of Scotland whilst domiciled in

Scotland.

C

is

illegitimate (m)

8.

F

is

.

domiciled in Scotland at the time of C's birth, but has

M

is an Englishwoman domiciled in
long resided in England.
England. C is born in England. After C's birth, but before the

App. 441; Munro v. Munro (1840),
McDouall (1840), 7 01. & F. 817. Compare
Shedden v. Patnck (1854), 1 Macq. 53S, 611.
for France) the state of facts decided upon
(i() ThL^ is (substituting Scotland
in Be Wright's Trusts (1856), 25 L. J. Ch. 621.
(«)

7 CI.

Udny
& F.

V.

Vdny

842;

(1869), L. B. 1 Sc.

Balhousie

v.
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F

C

is

9.

C

if,

marries

M

illegitimate (v)

the child of

is

F

M's death

M,

then marries

but

F

acquires an English domicil.

domiciled in England.

Avhilst

Before

F

M,

marriage with

527

during the

F

F

and

eldest legitimate child of

in Scotland.

W

W.

dies.

C is thereupon legitimated,
W, X is born, who is clearly

marriage with

the subsequent marriage of

The

another woman,

the mother of C.

first

the legitimate son of

Proviso.

and M, *both domiciled

marries

W,

X's rights cannot be damaged by
will be treated as the
and M, and

X

F

F.

{x).

proviso, that

no one born out of lawful wedlock

can inherit

English real estate,

principle

immovables are governed by the lex
by the ordinary law of the country where the land is

that

situs, that is,

is

a strict application of the

rights to

situate (y)

The

rule of English law is that real property

man

"heir," and a

English law,

to the

must, in order to be an heir, according to

two conditions:

fulfil

must go

First, he

must be the

eldest

by a
Scotsman who, born of a father domiciled in Scotland, is legitimated by the subsequent marriage of his parents. Secondlj', ho
must be born in lawful wedlock This condition cannot be fulfilled
by a person who is legitimated after his birth. Such a person,
therefore, though legitimate, cannot be an English heir, and thereThis condition

living, legitimate son of his father.

is fulfilled

.

fore cannot inherit English land'.

On

similar grounds he cannot transmit the right to land to his

father

(z), or to collateral relations, since,

in order to do this, he

must in substance establish the very connection between him and
his father which would make him, under different circumstances,
heir to his father.

That the want

macy on

of being born in lawful wedlock, and not illegiti-

the claimant's part,

the true ground for decision in

SoUoitor to Treasury (1888), 40 Ch. D. (0. A.) 216.

(v)

Voucher

{x)

Compare Kerr

v.

is

Martin

^.

(1.840), 2

D. 752, where a majority (seven to

six) of the full Court, while holding that

C

is

legitimated, expressed obiter

Compare Fraser, Parent and Child, pp. 41, 42, 45.
Legitimation does not make a child born abroad a British subject under
the view adopted above.

Eule

24, p. 176, ante.

625, 639

—641

.

Sheddem

Nor can

can claim damages

a,

v. Patrick (1854), 1

Macq. 535, 611—614, 623—

child be legitimated after

its

as a solatium in respect of its death.

death so that

McNeill

(1901), 4 F. 123.
(?/) See chap, xxiii., Rule 150, p. 542, post.
(z)

He Bon's

Estate (1857), 4 Drew. 194; 27 L. J. Ch. 98.

Digitized

by Microsoft®

v.

its

father

McGregor

528

CHOICE OF LAW.

Birtwhistle v. Vardill (a), is seen from the answer given by Llie
judges to a question submitted to them by the House of Lords.
The inquiry made by their Lordships was in substance whether
C, who was born before the marriage of his parents, who were

domiciled in Scotland, could, in virtu© of their subsequent marriage and his legitimation according to Scottish law, be heir to
real property in

Part of the answer was as follows:

England.

" It appears to us that the

answer

to the question

—

which your

Lordbhips have put must be founded upon this distinction (&):
we assume that [C] is the eldest legitimate son of his father,

while
in

pngland

as well as in Scotland,

w©

we have also to
him to the
and we think that

think that

consider whether that status, that character, entitles

land in dispute as the heir of that father;
this question,

inasmuch as

it

regards real property situated in

England, must be decided according

to those rules

which govern

the descent of real property in that country, without the least

regard to those rules which govern the descent of real property
in Scotland.

We

law of England, a
cause he

is

by the
the heir of English land, merely be-

have, therefore, considered whether,

man

is

the eldest legitimate son of his father.

We

are of

opinion that these circumstances are not sufficient of themselves,
but that we must look further, and ascertain whether he was
born within the state of lawful matrimony; because, by the law
of England, that circumstance
is

is essential to

and that

heirship;

a rule, not of a personal nature, but of that class which, if I (c)

may

use the expression,

sown in the land, springs out of it,
the law of England, be abrogated or

is

and cannot, according to
destroyed by any foreign rule or law whatsoever.
circumstance which in

must give

my

It is this

opinion dictates the answer which

we

your Lordships' question; viz., that, in selecting the
heir for English inheritance, we must inquire only who is that
heir by the local law " (d).
to

Limitations

to

proviso.

—First. A

is,

timate everywhere

What

(e).

person legitimate under

according to the law of England, legi-

Eule 146 in one country

the proviso lays

down

is

in efPect

(a) (1836), 2 01. & F. 571.
personal status" (statutes?).
(6) I.e., the distiiiotion between 'Teal and
(o) The opinion of the judges -was delivered by Alexander, 0. B.
(d) Birtwhistle v. Vardill (1835), 2 CI. & F. 571, 57'6, 577.
See, especially,
(e) Se Son's Estate (1857), 27 I.. J. Ch. 98; 4 Drew. 194.
judgment of Kindersley, V.-O., 27 L. J. Ch. 100; and In re Goodman's Trusts
Trusts, [1892] 3 Ch. 88; /» re
(1881), 17 Ch. n. (C. A.) 266; In re Grey's
Andros (1883), 24 Oh. D. 637.
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that a person, in order to be an English " heir," must be some-

thing more than legitimate.
do) lay

down

that a

It does not (as it is often supposed to

man may

illegitimate in England.

be legitimate,

e.g., in Scotland,

but

Thus, in a case with regard to legacy

duty, the question arose what duty was payable by the daughters
of a British subject domiciled in France, the daughters having

been legitimated by the marriage of their parents after their birth.
It was held that they were not strangers in blood to their father,
and ought to pay only the \l. per cent, duty due from children,

and the law was thus

"If

.

.

.

—

stated:

the daughters of the testator are legitimate

law of France, and must therefore in
" as having the status of children, it is
'

this country

by the

be considered

difficult to see

how, in any

"sense, they can be 'strangers in blood.'
Where the Legacy
" Duty Act uses these words, it is as a description of the status of

"the person.
" In Birtwhistle v. Vardill
(/) it was admitted that the claimant
"had in England the status of the eldest legitimate son of his
"father; but inasmuch as he claimed to be heir, and as such
" entitled to inherit land in England, his status of eldest legiti" mate son was not enough, and he was held bound to prove that
"he was 'heir' according to the law of the country in which the
"land war, situated. As he was unable to prove that he was the
" eldest son of his father born in wedlock, he failed to show that he
" filled the character of heir, though he did establish his status of
"eldest legitimate son.

"It

is

"known

said that the words
to

'

stranger in blood

English law as applied

to

'

include the status

English persons; but this

" will is that of a domiciled Frenchman, and his status and that of
" his children inust be their status according to the law of France,

"which, according to Birtwhistle v.
" English status.

Vardill,

constitutes

their

" If, in Birtwhistle v. Vardill, the claimant's status was that of
" eldest legitimate son of his father, it would be absurd to say that

"he was a

stranger in blood.

"The status of these ladies being that of daughters legitimated
" according to the law of France by a declaration of the father, it
" is impossible to hold that they are for any purpose strangers in
" blood, on the mere ground that,

(/)

(1840), 7

if

they had been English and

a. & P.

895.

34

D.
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"their father domiciled in England, they would have been

"gitimate"

ille-

{g).

Secondly.

The proviso

is, it

will be observed, strictly confined

which descends to the heir. It has clearly no
application to movables (Ji) and the principle of the proviso ha»
almost certainly no application to "chattels real" (i), e.g., leases
for years, which pass, not to the " heir," but to the personal repreto "real estate,"

;

sentative of the deceased.

F, a Scotsman domiciled in Scotland, has, whilst unmarried,
a

child,

C,

by M.

F

afterwards,

M, and

Scotland, marries

after

whilst

M's death

domiciled

still

in

dies intestate, pos-

sessed of
(a) a freehold estate in

(b)
(c)

England;

money and furniture situate in England;
a house in London held on a lease of ninety-nine
years (personal estate).

C, the child, does not inherit the freehold estate, since he
F's " heir " according to the law of England (fc).

C

not

succeeds to the money, furniture, &c., or the share thereof to

which he

C

is

may

be entitled by the law of Scotland

(Z)

probably succeeds to the house in London as

F's,

next of

kin (m)

The

Thirdly.

proviso applies in strictness only to the inheri-

does not apply to the

tance of real estate in the case of intestacy ;

it

devolution of English real estate under a

will.

"

The law,

as I

" understand

it, is that a bequest of personalty in an English will
"to the children of a foreigner means to his legitimate children,
" and that by international law, as recognised in this country (ra),

,

(^) Skottowe V. Toung (1871), L. R. 11 Bq. 474, 477, per Stuart, V.-O.
(A) As to sucoession to movables, see chap, xxxi., post.
(i)

See Freke

Lord Carhery (1873), L. R. 16 Bq. 461; In Goods of Gentili
Z>e Fogassieras ). Buport (1881), 11 L. E. Ir.
Zawson (1889), 41 Oh. D. 394; In re Moses, [1908] 2 Oh. 235.
v.

(1875), Ir. Hep. 9 Eq. 541;

123;
(A)

Duncun
Rule

v.

146, p. 521, ante.

(J) See chap, xxxi., Rule 193, post.
(m) See Freke v. Carbery (1873), L. R. 16 Eq. 461; In Goods of Gentili
(1875), Ir. Rep. 9 Eq. 541; Duncan v. Lawson (1889), 41 Oh. D. 394; Be
Fogassieras v. Duport (1881), 11 L. R. Ir. 123, compared with In re Goodman's
Trusts (1881), 17 C!h. D. (O. A.) 266; In re Grey's Trusts, [1892] 3 Oh. 88.

And

see further discussion of the question.

clear: the domioil of

ii"

One point may he regarded

at his death does not afEect one

way

{Dunoon v. Lawson, supra.')
to succeed to F's English leaseholds.
(n) I.e.; iji effect by the principle contained in Rule 146, p. 521, ante.
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" those children are legitimate whose legitimacy is established bj
"the law of the father's domicil"'(o). This principle, which is
really one with regard to the interpretation of a will, is in itself
clearly applicable to a devise of English realty and has been so

applied.
It appears, "upon examination of Doe v. Yardill (p)
" that the rule there laid down relates
only to the case of descent
" of land upon an intestacy, and does not affect the case of a devise

" in a will to children "
(q). Nor does there appear to be any clear
reason for applying, in this instanoe, to a settlemient a rule of
interpretation different from that applied to a will (r)

Questions suggested by Rule.

—The whole Rule, including

proviso, leaves open two questions

absolute certainty:

Question

1.

—

the

which cannot be answered with

— Can a legitimated person succeed

to the

English

chattels real of an intestate as next of kin under the Statute of

Distribution

?

The answer
inference from

to this

question depends on drawing the right

the following propositions:

—

A

First.
person born out of lawful wedlock cannot inherit
English realty as heir(s).

Secondly.

Chattels real are not

"realty"; they are personal

estate,

"movables" (t), nor are they
and devolve therefore, in case

of intestacy, in accordance with the provisions of the Statute of
Distribution, and not in accordance with the rules governing the
(o)

In re Andros (1883), 24

C3h.

D. 637, 642, judgment of Kay,

J.

(^) (1835), 2 a. & F. 571; (1840), 7 01. & F. 895.
(?) In re Grey's Trusts, [1892] 3 Ch. 88, 93, judgment of Stirling, J.
(r) Ttougli the word " ckild," or the like, may, when used in an English

or settlement, be held to include any person

wiU

whom

English Courts hold to be
legitimate under the rules of private international law recognized by them
{i.e., under Rule 146, p. 521, ante'), yet it must always be remembered that this
principle is merely a rule of interpretation, and that the question whether a
testator or settlor does or does not mean by the word " child " to designate not

only a child born in lawful wedlock, but also a child born out of lawful wedlock
whether or not legitimated by the subsequent marriage of his parents, must Ln
every case depend upon the whole tenour of the document. Compare In re
BlecMy, Sidebotham v. Meekly, [1920] 1 Ch. (O. A.) 450; Mbarn v. Fowler,
[1909] 1 Ch. (C. A.) 578. In Levy v. Solomon (1877), 25 W. R. 842, children
legitimated in the view of Jewish law, but not by English law, were held not
to be covered by the term ohildren in a will.
(s) BirtwMstle v. VarAill (1840), 7 CI. & F. 895; Re Don's Estate (1857), 4
Drew. 194. Compare In re Grey's Trusts, [1892] 3 Ch. 88.
(0 Freke v. Garhery (1873), L. R. 16 Eq. 461; In Goods of Gentili (1875),
Jr. Rep. 9 Eq. 541.

34(2)
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devolution of movables under the law of the intestate's domicil:

an intestate dies domiciled in Scotland, leaving leaseholdsin England, the leaseholds devolve in accordance with the English
thus, if

Statute of Distribution (m)

Thirdly.

.

A person who,

though born out of lawful wedlock, is
legitimated according to the law of his father's domicil, both at
the time of such person's birth and at the time of the subsequent
marriage {x) of his parents,

is

in

England the legitimate

child of

his father {y)

Fourthly.

Such a legitimated person

is

his father's legitimate

child under the Statute of Distribution,

succeed as next of kin to

and as such entitled to
his father's goods, though his father dies,

domiciled in England (z)

The right inference from
that a legitimated person

these premises

is

is (it is

submitted)

entitled to succeed to the English

an intestate as next of kin under the Statute of
and this whether the domicil of the deceased be
foreign or English (a)
chattels real of

Distribution,

Question 2.

What

a person being made

according to English law, of
legitimate by the authority of a foreign

is the effect,

sovereign? {h).

\

Suppose that a person born illegitimate is legitimated bj a
decree of the King of Italy, or under an Act of an American State,,
will such a person be held legitimate here?

Duncan

v. Lawson (1889), 41 Oh. D. 394.
See Eule 146, p. 521, ante.
{y) In re Goodman's Trusts (1881), 17 Ch. D. (O. A.) 266, 294, 295, judgment
of Cotton, L. J.; pp. 2'9S 300, judgment of James, I>. J. But compare In re
Fergusson's Will, [1902] 1 Oh. 4^3. In this case it waa held that the meaning
of " next of kin " in an English will was simply a matter of interpretation, and

(«)
(a:)

—

though the legatees were Germans domiciled in Germany, this was no
ground for interpreting the term " next of kin " in accordance with German
rather than English law.
It was admitted that the status of such legatees,
depended on German law.
(s) IbU.
(a) In an elaborate note on this question (Foote, pp. 221
225) Mr. Pootearrivee, on the whole, at the conclusion here put forward as probable, that a
that,

—

legitimated person can succeed as next of kin to English chattels real.
{b) See Bar, s. 193, p. 442; Phillimore, s. 542. Compare In re Vllee (1886),,
54 L. T. (0. A.) 286 (Westlake (5th ed.), p. 109), which, however, is a case
depending on the view as to what effect (if any) can be accorded in English
Courts to a marriage ceremony entered into in England according to Mahomedan
rites between a Mahomedan British subject domiciled in India and a Christian
Englishwoman. The view suggested above has authority in the United States;

Ayres (1892), 96 Oal. 532, which is
by recognition by the father without marriage.
see Blythe v.
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The most prob-

no English authority on the subject.

is

able answer

is

(it is

conceived) that the effect of such a decree

would, like the effect of a subsequent marriage of the parents, depend on the domicil of such person's father at the time of his birth

and

at the time

when

the decree was issued.

Suppose, that

is to

say, that the child's father were domiciled in Italy at the time

of

the child's birth and at the date of the decree, then the

decree would have the effect of

making the

child legitimate in

England. If, on the other hand, the father were domiciled in
England, either at the time of the birth or at the date of th©
decree, the child would apparently not be legitimated in England
thereby.

(E) Lunatic and Curator, or Committee.

—

Rule 147(c). (1) Tlie powers and authorities conferred by the Lunacy Act, 1890, upon the Judge in
Lunacy ((^) in respect of the njanagenient and administration

the property of

of

lunatic's property of

a lunatic extend

whatever kind situate

in

any

to

the

British

possession.
(2)

The powers

of

management and administration

of

England,
vested in the Judge in Lunacy and the Committee of
the lunatic's estate, extend to the personal property in
Ireland of the lunatic, provided it does not exceed
2,000/. in value or the income thereof does not exceed
lOOl. a year, and similar provisions apply to the personal
property in England of lunatics so found on inquisition
the estate of a lunatic so

found

b}' inquisition in

in Ireland.
(3)

The powers

of

management and administration

conferred in England with regard to cases in which the
property of a person of unsound mind does not exceed

2 000/. in value or the income 100/. a year, and the like
(c) See the

referred

Lunacy Act, 1890 (53 & 54
Edw. 7, o. 47. See

to, see also 8

Vict. c. 5),

s.

also Ord. XI.

131.
r,

For the powers

8a (b).

((f) For the definition of this expression, see the Lunacy Act, 1890, s. 108;
Lunacy Act, 1891 (54 & 55 Vict. o. 65), s. 27, sub-s. (1); and Lunacy Acti

1911 (1

&

2 Geo.

5, o. '40), s. 1.
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powers conferred in Ireland extend to the property in
Ireland or England, as the case may be, of the person of
unsound mind if the total of his property in botli
countries does not exceed '2,000Z. or the income does not
exceed lOOZ.
(4) The Committee of the estate of a person found
lunatic by inquisition in England has the same powers
with regard to the lunatic's personal property in Scotland
law after cognition or a curator bonis to a
person of unsound mind in Scotland (e), and a tutor at
law or curator bonis duly appointed in Scotland has the
same powers with respect to the lunatic's personal property in England as a committee of the estate of a
lunatic so found by inquisition.
as a tutor at

Comment.
This Rule represents the statutorj provisions enacted by the

Lunacy Act, 1890,

Kingdom

to simplify the administration in the

of the property of a lunatic.

The same Act

(/)

United

makes

provision to secure the restoration to authorized custody in the

United Kingdom of any lunatic who escapes:
It will be noted that the Judge in Lunacy is given an extremely
wide power with regard to the property of a lunatic situate in any
British possession, i.e., any part of the British dominions outside
the United Kingdom.

Rule

148.

—A

person appointed by a foreign decree

or commission the curator or committee

of

a lunatic

resident in a foreign country (hereinafter called a foreign
curator) does not acquire the right as such curator to

England (^), though,
in a proper case, on application to the Judge in Lunacy
arrangements may be made for the handing over of the
control the person of the lunatic in

lunatic to the foreign curator (h).
Grant v. Rose (1835), 13 S. 878; Gordon v. Stair, 13 S. 1073.
86—89.
Eouston (1826), 1 Buss. 312, per Eldon, O.
\ff) In re
(A) In re Sottomaior (1874), Li. R. 9 Oh. 677, 679; In re Burhidge, [1902]
A simple meams of procedure is provided by the Lunacy
1 Ch. (0. A.) 426.
(e)

(/) Ss.
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Comment.
The

control of lunatics is essentially

bound up with the ques-

tion of the liberty of the subject, and it is obviously impossible

that a foreign curator should be permitted on the strength of a
foreign decree to exercise restraint over a lunatic in England.

On

the other hand, in a suitable case the Judge in Lunacy
permit the handing over of a lunatic resident in England

may
to a

foreign curator appointed under the law of the lunatic's domicil.

Thus where a gentleman was domiciled and had most of his property in Portugal, but was resident in England, being confined
there as a lunatic so found

by

inquisition,

and

his wife

had taken

proceedings in lunacy in Portugal, under the law of which country
she was the guardian and the administratrix of his estate, per-

mission was given for the removal of the lunatic by the committee
for delivery to his wife's custody, his

moneys in England being

also paid over to her.

Rule 148 a.
may,

—

(1)

The

foreign

curator

a lunatic

of

at the discretion of the Court, enforce

by

action

claims in respect of movable property of the lunatic in

England.
(2)

The

foreign curator of a lunatic resident out of

England may

at the discretion of the

Judge

in

Lunacy

secure the transfer to himself of stock standing in the

name

of or vested in the lunatic.

Comment.
(1

)

The

older rule

(i)

appears to have been to treat the position

of a foreign curator with regard to the property in
lunatic as on the

same footing

England of a

as his control of the person of the

on no sound basis, and
was decided that a Saottish curator bonis of a
person of unsound mind in Scotland could sue in England for
money due to the lunatic and give a good discharge for it (fc)

lunatic, but this tendency obviously rests

as early as 1855

it

As reg^ards the e£E«et in this country of proceedings in India,
Removal (India) Act, 1851 (14 & 15 Vict. o. 81).
(j) In re Houston (1826), 1 Buss. 312.
(k) Scott V. Bentley (1855), 1 K. & J. 281, 284, per Page Wood, V.-C.
Compare Hesmng v. Sutherland (1856), 25 L. J. Oh. 687; Nmetcm v. Manning
(1849), 1 Mac. & G. 362. See also Judicial Factors Act, 1889 (52 & 53 Vict.
Act, 189i0,

s.

71.

see the Lumatios

c. 39), s.

13.
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This case has often heen followed since {I), but the right of the
foreign curator appears to be subject to the discretion of the Court
in every case in which tbe property is in the custody of the Court
or can be reached only in virtue of the Court's jurisdiction as to
trust property (m), or the lunatic ia domiciled in

Further,

it

must be noted that

if

temporarily an English oommitte)e
his estate,
is

and

tbe lunatic

is

England (w).
England even

in

may

always be appointed for
power to deal with the estate

that, if this is done, all

vested in that committee alone (o)

.

Even

the lunatic

if

is

not

England, a committee may in a suitable case be appointed (p),
with the result of ousting the foreign curator from any right to

in

deal with the property of the lunatic.

Moreover, no foreign curator as such has any authority with
regard to English immovables belonging to the lunatic (q)
(2) The jurisdiction in this part of the Rule is purely statutory,

and

is

exercised under the

section runs (except as to

—

terms:
" Where any stock

Lunacy Act, 1890,

the words in brackets)

standing in the

is

name

in,

s.

134.

The

the following

of or vested in a

(I) In re Baker (1871), L. R. 13 Eq. 168; In re Da Und&n, [1897] 1 Ch.
453; Thiery v. Chaltiwrs, Guthrie ^ Co., [lO'ttO] 1 Ch. 80; IHdisheirn v. London
and Westminster Bank, [1900] 2 Ck. 15; Pclegrin v. Coutts f Co., [1915] 1

Ch. 696.

payment

Contrast In re Barlow's Will (1887), 36 Ch. D. (C. A.) 287, where
fund in the hands of trustees was not ordered by the Court,

of a

apparently on the ground that the patient had not been found a lunatic, and
that her property was not vested by the foreign law (that of New South Wales)
in the curator.
(m) In re Garnier (1872), L. R. 13 Eq. 532. See also 35 & 36 Vict. c. 44;
In re Carr's TrusU, [1904] 1 Oh. (C. A.) 793.
(«) New York Security Co. v. Keyser, [1901] 1 Ch. 666, where it was held
that the foreign committee of a man domiciled in England, though resident

in a foreign country where he

is found lunatic, cannot as of right recover the
movable property in England.
Wherei, however, the lunatic is
domiciled and resident abroad, the Court has only to satisfy itself of the title
of the' lunatic and the authority of the curator. See Bidisheim v. Lo'ndon and
Westminster Bank, [1900] 2 Ch. (C. A.) 15, 50—S2, judgment of Lindley, L. J.
In a case falling within the principle thus laid down, a bank is not entitled to
demand that an ordecr be obtained from the Court, and may be condemned in

lunatic's

Pelegrin v. Coutts # Co., [1915] 1 Ch. 696.
In re R. S. A., [1901] 2 K. B. 32; In re Burbidge, [1902] 1 Oh. 426;
In re Soltykof, [1898] W. N. 77. CompaJ-e In r& Knight, [1898] ICh. (C. A.)
257, 260, 261, per Lindley, M. E.
{p) Lunacy Act, 1890, b. 96 Heywood & Massey, Lunacy Practice, pp. 3, 235.
{q) Grimwood v. Bartels (1877), 46 L. J. Ch. 788; the proceeds of land
belonging to a Chilian lunatic, sold under the Partition Act, 1868 (31 & 32
Vict. K. 40), are not payable to his Chilian curator ad bona, who, however,
may receive the interest. The circumstanoea of the case were very unustial.

expenses.
(o)

;

'
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satisfaction

(r)],

the
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Judge

in Lunacy,

upon

that the person has been declared

' lunatic,
and that his personal ©state has been vested in a person

"appointed for the management thereof [i.e., a foreign cura" tor (s)], according to the law of the place where he is residing,
" may [in its discretion (t)'] order some fit person to make suqji
" transfer of the stock or any part thereof to or into the name of
"the person so appointed [i.e., the foreign curator (s)] or other"

and

wise.,

also to receive

" the judge thinks

As to this
The power

and pay over the dividends

enactment, the following points are noticeable:
of the Court (u)

is,

the strictest sense discretionary

;

—

as to cases within this section, in

whilst the Court cannot act under

the enactment in any case in which
plied with,

thereof, as

fit."

its

requirements are not com-

a foreign curator cannot, because

its

requirements

are complied with, claim as of right that the Court should act

under

it.

To which may be added

that, provided the lunatic is

resident out of England, the Court's power under this section in

no sense depends upon his domicil.
The term "stock" is used in a very wide sense

The word "vested,"

in regard to the

(x).

curator, is also

used in a

wide sense, and includes the right to obtain and deal with, without
being actual owner of, the lunatic's personal estate.

The following

are illustrations of the operation of the enact-

ment:

A

Spaniard, born in Spain, has acquired a domicil and

is

domi-

New York. He resides, and has for many years resided,
in France. He is declared lunatic by a French Court. A French
curator is appointed. An application is made by the curator for an
ciled in

order transferring securities of the lunatic to the French curator.

The

order

is,

as a matter of discretion, granted

England " substituted for " the jurisdiction
Added for the sake of elucidation.

(r) "
(s)

(0 These words

(,«/)

of ihe

give the effect of In re Knight, [1898]

High Court."
1

Ch. (O. A.) 257,

260, 261.
(«) See Hey wood & Massey, pp. 264—268.
" ' Stock includes any fund, annuity, or security transferable
(a:)
in books

"kept by any company

or society, or by instrument of transfer alone, or by
" instrument of transfer, accompanied by other formalities, and any share or
"interest therein, and also shares in ships registered under the Merchant
"Shipping Act, 1854 [now the Merchant Shipping Act, 1894] ": Lunacy Act,

1890 (53 Viot. c. 5), s. 341.
(y) In re De Larragoiti, [1907] 2 Ch. (C. A.)
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A

lady residing in Victoria is declared lunatic by the Supreme
Court sitting in Lunacy, and the Master in Lunacy is appointed
to manage her property, which consists of English stock standing
in her name.

The English Court

is

petitioned on behalf of the
"

name. The word "vested
iij. sect. 134 includes the right to obtain and deal with a lunatic's
personal estate without being actual owner thereof. The Court

Master

in

to transfer such stock into his

its discretion

orders the transfer of the stock into the

the Victorian Master in
(z)
1

In

re

Lunacy

Brown, [1895] 2 Oh. (O. A.) 666.

Compare In

Ch. (O. A.) 257.
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XXTI.

NATURE OF PROPEETY(a).
Rule 149 (J).

— The law

of a country

situate {lex situs) determines
(1) the

(2)

is

to

thing

any

is

whether

or

itself,

document connected

obligation, or

right,

where a thing

with the thing,
be considered an immovable or a movable.
Comment.

Whether a given thing

is in its nature a movable or an immovwhether it can in fact be moved or not, is manifestly
law, however,
a matter quite independent of anj legal rule.
may determine that a thing in its nature movable shall, for some

able, i.e.,

A

or for

all

legal purposes, be subject to the rules generally appli-

cable to immovables, or that a thing in

its

nature immovable shall,

for some or

all

legal purposes, be subject to the rules applicable to

movables.

In

this sense,

mine whether
inmiovable.

and in

this sense alone,

law can deter-

a given thing shall be treated as a movable or as an

Thus, the law of England can determine, as in fact

it

does, that title deeds shall be considered as part of the real estate,

and descend to the heir, or, in other words, that title deeds shall in
some respects be considered or treated as immovables. The only
law which can effectively determine whether subjects of property
shall be treated as movables or

immovables

country where a given piece of property

is

the law of the

is

as already pointed out, deals in reality with rights;

{a) Story,

s.

447.

Oompar©

lespie's transl., 2iid ed.),

e.

for different views

Law,
and the law of

in fact situate.

oa the

subject,

Bar

(Gil-

229, p. 505.

(S) Chatfieldv. Berohtoldt (1872), L. E. 7 Oh. 192; Freke v. Carbery (1873),

L. R. 16 Eq. 461;
T.

Duport (1881),

Ex
11

parte Rucher (1834), 3 Dea. &,Ch. 704;
I>.

E.

Ir.

123;

Duncan

v.

Lawson

394; Monteith v. Monteith's Trustees (1882), 9 R. 982,
Lyne's Settlement Trusts, [1919] 1 CJh. (O. A.) 80.
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the country where a given tangible thing is in fact located can
determine whether the rights over such thing, e.g., land, or obligations connected with it, or the documents which embody such
rights or obligations, shall be treated as movables or immovables.

Thus,

title

ables,

but

deeds, as already pointed out, are in their nature
title

mov-

deeds in regard to land in England are treated as

appurtenant to the land to which they belong. So a rent-charge
on lands in England fur autre vie is for some purposes made personal estate by English law without being strictly treated as a

movable

(c)

.

And

English Courts admit the right of other

countries to determine whether property within their limits comes

within the class of movables or immovables.

When

slavery existed

in Jamaica, the slaves on the estate were reckoned appurtenant

and have been held by our Courts to pass under a
Jamaica (d). Heritable bonds (e), again, in
so far as they are treated by the law of Scotland as realty or
immovables, are recognized as immovables by English Courts (/).
The last example is specially noticeable in relation to our Rule;
it shows that it is tlie lex situs which determines not only the nature
of a thing, but also of rights, obligations, or documents connected
with a thing. A heritable bond may itself be deposited in a bank
in England, but it is Scottish law the lex situs of the land on
which the bond imposes a charge ^that determines the character of
the bond. If this be borne in mind, tlie language of Story, which,
if carelessly read, might be misunderstood, gives a correct view
of the case.
"In addition," he writes, "to these {i.e., lands,
"houses, &C.J, which may be deemed universally to partake of
to the land,

devise of realty in

—

—

" the nature of immovables, or (as the common -law phrase is) to
" savour of the realty, all other things, though movable in their
(c) Chat-field v. Berohtoldt (1872),
(<?)

Bx

L. B. 7 Ch. 192.
& Oh. 704.

parte Mucker (1834), 3 Dea.

is a bond for a sum of money, to which is joined,
(e) " A ' heritable bond
" for the creditor's further security, a conveyance of land or of heritage, to be
"held by the creditor in security of the debt." See "Heritable Bomd," Bell's
'

Law of Scotland (ed. of 1882). See, however, the Titles to
Consolidation (Scotland) Act, 1868 (31 & 32 Vict. c. 101), o. 117, whereby
heritable bonds are now made, for certain purposes, part of movable estate.
(/) In re Fitzgerald, [1904] 1 Oh. (C. A.) 573; Johnstone v. Bakeir (1817), 4
Dictionary of the

Land

474, n.; Jerningham v. Herbert (1829), 4 Hues. 388, 395; Allen v.
Anderson (1846), 5 Hare, 163.
So, if a debt secured by a mortgagie of land in a foreign country is, under the
law of that country, an immovable, it should (semble) be treated as an immovable by English Courts. See Lawson v. Commissioners of. Inland Bevenue,
[189«] 2 Ir. B. 418, 434, 435; [1896] W. N. 145, 148, judgmemt of Palles, C. B.

Madd.
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" nature, which hy the local law are deemed immovables, are in
" like manner governed by the local law. For every nation having
'authority to prescribe rules for the disposition and arrangement
of all the property within its own territory, may impress upon
"it any character which it shall choose; and no other nation can
" impugn or vary that character.
So that the question, in all

" these cases,

is

not so

much what

" sua naturd, movables or not, as

are, or

ought

to

" of the place where they are situated.

be deemed ex

by

the law

If they are there

deemed

what are deemied

so

"part of the land, or annexed (as the common law would say) to
" the soil or freehold, they must be so treated in every place in
" which any controversy shall arise respecting their nature and
" character. In other words, in order to ascertain what is immov" able or real property or not, we must resort to the lex loci rei
" sitce "
And the principle conversely applies to immovables
(g).

which, by the lex

(ff)

V.

Story,

s.

447;

situs, are treated as

Chapman

Champernovme, [1901] 2

Ir.

v.

movables {h)

Robertson, 6 Paige (N. Y.) 630.

B. 232; In relHoyles, [1911]

v. Adams (1839), 9 Sim. 462.
As to the treatment of the prooeeda

1

^ee Murray

Oh. (O. A.) 179;

Forbes

of immovables as movables, see Forbas
Steven (1870), L. R. 10 Eq. 178; In re Stokes (1890), 62 L. T. 176; In
re Piefcy, [1895] 1 Oh. 83; In re Lyne's Settlement Trusts, [1919] 1 C!h.
(O. A.) 80. Oontrast p. 536, note (?).

(A)

V.
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CHAPTEE

XXIII.

IMMOVABLES
Rule

150(a).

—All rights

over, or in relation to,

immovable (land) are (subject
after

(a).

to the exceptions herein-

mentioned) governed by the law

where the immovable

an

of the

country

situate {lex situs).

is

Comment.
"

The general principle of the common law is, that the laws of
" the place, where such [immovable] property is situate, exclusivelj
"govern, in respect to the rights of the parties, the modes of
" transfer, and the solemnities which should accompany them"(&).
" The common law has avoided all
difficulties by a simple
.

"and uniform

test.

.

.

It declares that the law of the situs'

" exclusively govern in regard to

all rights, interests,

and

sixail

titles,

in

"

and to immovable property. Of course it cuts down all attempts
"to introduce all foreign laws, whether they respect persons or
'

things, or give or withhold the capacity to acquire or to dispose
" (c)
questions concerning the

"of immovable property

.

"AH

" property in immovables, including the forms of conveying them,

"are decided by the lex situs" (d). The general principle thus
by Westlake is beyond dispute, and

enunciated by Story and

applies to rights of every description (e)
(a) Story, chap, x., ss. 424

—163

220—236; Foots (4th

a; Westlake (5th ed.), chap,

viii., sa.

156

pp. 194—225; In re Estate of
Von Brentano, [1911] P. 172; In re Miller, [1914] 1 Oh. 511; In re Soyles,
[1911] 1 C!h. (0. A.) 179; In re Chartens, [1917] 2 Oh. 257.
As to jurisdictioii in respect to immovables, see Rule 53, p. 223, ante, Bule 93,

179, pp.

p. 389, ante,
(6) Story,

law

and Rule
s.

as regards

424.

the

ed.), chap, vi.,

97, p. 413, amte.

Story's statements with regard to the rules of the
conflict

of

laws

may

be considered

to

common

some extent

authoritative.
(o) Story, 3. 463.
(JC) "R^estlake, a.

(e)

156, p. 221.

As Engliah Courts have

title to

in general no jurisdiction to adjudicate upon the
or the right to the possession of foreign land (see Rule 53, p. 223, ante"),
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Rule 150 applies in principle not only

to English,

foreign, immovables (land), in so far as it

but also to

m&j happen

(which

is

not often the case (/)) that English Courts are called upon to
determine rights over foreign land, or (what is more likely) of

money

in England which represents foreign land.
Their decimust be governed by the lex situs i.e., the law of the country
(e.g., France) where the land is situate.
But it must be remembered that in this Digest the lex situs, or law of France, means
not necessarily the territorial law of France, but any law which
the French Courts would apply to the decision of the particular
case (g), which might under certain circumstances be the local law
of some other country, e.g., of England (h). In truth an English

—

sion

Court in the rare cases when

it

determines rights in respect of

foreign land follows the lex situs almost of necessity.
sovereign of the country where land

is

The

situate has absolute control

over the land within his dominions: he alone can bestow effective
rights over

it;

his Courts alone are, as a rule, entitled to exercise

jurisdiction over such land.

rights to land, e.g., in Italy,

our tribunals would, in the

If English Courts were to determine

by any other law than the
first place,

lex situs,

be guilty of an indirect

encroachment upon the rights of the sovereign of Italy over Italian
(i), and would, in the second place, often be guilty of a refusal

land

to recognize rights duly acquired

country (k).

Capacity

movable

under the law of a foreign

'

(I).

—Hence

a person's capacity to alienate an im-

inter vivos (to), or to devise (n) an immovable, or to

the cases with regard to land which come before them musrt in general have
But this is not invariably the case.
(See
reference to land in England.
p. 225, ante.).
(/) See

Rule

53, p. 223, ante.

—

See pp. 69, 79 81, especially p. 81, note (s), ante.
(K) See Sewell, Outline of French Law as affecting British Subjects (1897),
p. 113; and Vincent, Diet, du Broit Int. Priv6, p. 289.
(ff)

See General Principle No. II. (C), p. 34, ante.
See General Principle No. 1., p. 23, ante. It should be remembered that
marriage, even where there is a marriage ooutraot, is often, as between husband
and wife, an assignment of property, and an assignment of land is always subject
(j)

(Jc)

to the lex situs.
i, p. 549, post, and Bank of Afrioa, Ltd. v. Cohen,
(T) See niustrationB 1
[1909] 2 Ch. (O. A.) 129. This case, however, rather turns on form than

capacity.

—

(m) Story, ss. 431 163. Compare NeJsom, p. 147; and see Sell
14 Iowa, N. S. 331 (Am.).
(«) Ibid. Compare In re Eernando (1884), 27 Oh. D. 284.
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acquire or to succeed (o) to an immovable,

is

governed by the lex

situs (p)

" If a person is incapable, from any
circumstance, of
" transferring his immovable property by the law of the situs, his
" transfer will be held invalid, although by the law of his domicil
.

.

.

personal incapacity exists. On the other hand, if he has
" capacity to transfer by the law of the situs, he may make a valid
" title, notwithstanding an incapacity may attach to him by the

"no such

"law of his domicil. This is the silent but irresistible result of
" the principle adopted by the common law, which has no admitted
" exception "
(g).

" It

may

be laid

down

as a general principle of the

common

"law, that a party must have a capacity to take according to the
"law of the situs; otherwise he will be excluded from all owner" ship.

Thus,

if

the laws of a country exclude aliens from holding

"lands, either by succession, or by purchase, or by devise, such
" a title becomes wholly inoperative as to them, whatever may
" be the law of the place of their domicil.
On the other hand,

"if by the local law aliens
" immaterial

may

take anid hold lands,

what may be the law of

" origin or of choice "

their

own

it is

wholly

domicil, either of

(r).

Rights and Formalities of Alienation and of Contract

(s).

— So,

again, the right to alienate an immovable, the modes and for-

and the effects (u) of alienation of an immovable inter
and the restrictions (if any) imposed upon such alienation^
are governed by the lex situs. So also, on one view, are the formalities requisite for any mere contract with regard to an immovmalities (t)

vivos,

able.

On

this last point it is necessary to speak

with considerable

& F. 895; Re Don's Estate (1857), 4
Livingstone (1859), 3 Macq. 497; Duncan v. Lawson

(o) Birtwhistle v. Vardill (1840), 7 CI.

Drew. 194; Fenton

v.

(1889), 41 Ch. D. 394.
(jp) As regards contracts, capacity

is

presumably governed by the lex situs
See the dis-

or lex loci contractus, according to the nature of the contract.
cussion as to formalities, p. 545,
(?) Story,
(r) Story,
(s)

B.

431.

s.

430.

See Illustrations 5

—

9,

<post.

pp. 549, 550,

'post.

(0 Story, s. 424; Adams v. Clutterbuch (1883), 10 Q. B. D. 403; In re
Hernando (1884), 27 Ch. D. 284. Compare Bank of Africa v. Cohen, [1909]
2 Ch. (0. A.) 129 (mortage by woman of land in South Africa).
(m) EicTcs

V.

Powell (1869), L. R. 4 Ch. 671; Norton

(1877), 7 Ch. D. 332.
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hesitation.

The language

.545

of authors such as Westlake or Story (x)

certainly suggests that every question with regard to an

immov-

and therefore the formal validity of a contract having
reference to land, is governed by the lex situs. No reported case,
moreover, it is submitted, contradicts this conclusion, and Adams
able,

V.

Clutterbuck {y)

But the

is

in its favour.

expressions of Westlake and Story will be found,

when

carefulty examined, to apply to forms of alienation or conveyance,

and do not of necessity apply

to the

form of a

contract.

The doc-

trine, moreover, of

contract
is

made

is

both these writers, that the formal validity of a
determined by the law of the country where a contract

Adams

enough to
immovables or land, whilst

{lex loci contractus), is stated in terms broad

cover {z) a contract in relation

to

v. Clutterbuck (a) relates to a

land, or at

any

rate to a contract

conveyance or alienation of

forming part of a conveyance.

Here we reach the root of the difficulty. Contracts with regard
form part of an instrument which is meant to
convey or alienate land or an interest in land, but the form of such
an instrument is admittedly determined by the law of the country
where the land is situate {lex situs). The question, therefore,
whether a contract with regard to an immovable is' or is not, as to
its form, governed by the lex situs, can arise only when the contract
to land usually

is

not intended to be a conveyance or alienation of the land;

X

for example, where

agrees in England with

A

as,

that he will, six

months after the date of the agreement, hire a house in Paris for
A, or where X agrees with A in France that he will, six months
after the date of the agreement, let a music hall in London to A.
In these and similar instances there is an agreement to let land and
not a conveyance of it, and the question may arise whether the
form of the contract is governed by the lex situs or the lex loci
The answer to the inquiry cannot be treated as cercontractus.
tain;

the better opinion, however, clearly

is

that the formalities

of such a contract Tvith regard to immovables are governed by

the lex loci contractus, as must inevitably be the case in those
contracts

which

create

an

equitable

mortgage over

foreign

(») See p. 542, ante,
{y) 10 Q. B. D. 403.
(is)

Story,

89.

242—260; Westlake (5th

ed.),

ss.

207—210, pp. 295—298;

Foote (4th ed.), p. 334.
(ffl)

10 Q. B. D. 403.

35

D.
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land where the lex situs (6) does not recfognize such forms of

mortgage

(c).

—

The
Marriage as an Assignment of Foreign Immovables {d)
marriage on the mutual rights of husband and wife with
regard to any foreign immovable, i.e., any land situate out of
England, is (in so far as the determination of such rights can fall
within the jurisdiction of an English Court) governed by the lex
situs in the sense in which that term is used in this Digest (e).

effect of

Where

there is a

Marriage Contract or Settlement.

of any country {e.g., France) where land

wish to give
is

effect to the

is

—The Courts

situate will probably

marriage contract or settlement, but

for the Courts, or law, of the situs to decide

what

is

it

the proper

law of the marriage contract, and whether provisions allowed by
that law are or are not prohibited
{e.g., of

by the

local or territorial

law

France) in respect of French land.

upon to determine directly or indirectly
pn rights to French land, will
decide the matter as a French Court would decide it,

English Courts,

if called

the effect of a marriage contract

attempt to
i.e.,

will follow the lex situs (/).

Where

—

no Marriage Contract or Settlement. Here,
if called upon to determine the effect of a
marriage on jthe mutual rights of husband and wife {e.g., to
French land) will attempt to decide the matter as a French Court
would 'decide it, and will follow the lex situs.
there is

again, English Courts,

(i) S«e Apj>., Note 20, "Law governing Contracts with regard to Immovables." The question cannot really be raised in England with regard to
contracts within the fourth section of the Statute of Frauds, for that enactment, it has been decided, applies to procedure. Leroux v. Brovw (1852), 12
C. B. 801; 22 L. J. 0. P. 1. Hence a contract with regard to an interest
in land cannot be enforced in England unless there is a proper note or meimo-

randum thereof in

writing, and this quite indepeoadently of the influence of the
See as to prooedune, chap, xxxii., post.
(e) Ex parte Pollard (1840), Mont. & Oh. 239, 25d; 4 Deacon, 27; In re
Smith, [1916] 2 Oh. 206.

lex situs.

{d) See Illustrations 10, 11, pp. 550, 551, post. As to the law governing the
on English immovables or lands, see Exception 2, pp. 553 556, post. For

—

effect

a statutory affirmation of this principle as regards heritable estate in Scotland,
see the Married Women's Property (Scotland) Act, 1920 (10 & 11 Geo. 5, u. 64),
s.

7.

—

See pp. 69, 79 81, especially p. 81, note (ic).
In re Pearce's Settlement, [1909] 1 Oh. 304, in which a contract to
settle property acquired after marriage was held not to include freehold land
in Jersey, where the lex situs does not permit of such a settlement.
(e)
(/)
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—

Devolution (g)
Every question with regard to the devolution
of immovables, or land, in consequence of death is (subject, of
course, to the exceptions hereinafter mentioned) governed

And this

lex situs.

by the

whether the devolution takes place under
an intestacy or under a will, and whether the immovables be real
is so

property or personal property.

The

as regards the devolution of a deceased person's

result,

English immovables or land (which
property (h)), is as follows:^

The

may

be either real or personal

deceased's immovables (whether real property or personal

property

pass on his death to his personal representative

(^))

(7<r)

for administration.

The

beneficial succession to such

immovables depends on the

nature of the property.

On the
if

estate being cleared, the deceased's real property descends,
he dies intestate, to his heir, or if he dies having made a valid

will

(I),

to the devisee; the deceased's chattels real, e.g., leaseholds,

being personal property, must be distributed without any reference
to the deceased's lex domicilii, if the deceased dies intestate, in

accordance with the Statute of Distribution {lex situs),
deceased dies having

or, if the

made

a valid will, then in accordance with
In other wordis, the beneficial succession to
the deceased's immovable property is governed by the lex situs
-applicable to the particular kind of immovables (to)
.the

terms of his will.

.

The

formalities required for the devise of immovables, whether

realty or personalty, the restrictions (if any) on such devise or

bequest,

and generally the validity of a

will of lands, are wholly

governed by the ordinary testamentary, law of England (lex situs)
The devolution of immovables situate in & foreign country,
i.e.,

foreign land, or of

{g) See Illustrations 12

money

representing such immovables,

is

—

FreJee v. Carbery (1873),
17, pp. 551, 552, post.
In Goods of GentiU (1875), Ir. R. 9 Eq. 541 Be Fogassieras
V. Duport (1881), 11 L. R. It. 123; Coppin v. Coppin (1725), 2 P. Wms. 290;
Balfour v. Scott (1793), 6 Bro. P. O. 550; Drummond v. Drummond (1799),
S Bro. P. C. 601.

L. B. 16 Eq. 461

See the

;

75—77,

(^) See pp.
(»)

;

335, ante.

Land Transfer

Act, 1897,

a.

2.

See p. 335, ante.
(l) The will must be in the form prescribed by the Wills Act, 1837; for a
vcurious case of the validity of a secret Chilian will, the cover of which only was
signed by the testator and the witnesses, see In re Nicholls, [1921] 2 Qh. 11,
(Jc)

Almosmno (1859), 29 L. J. P. & M.
Lawson (1889), 41 Oh. D. 394.

iollowing In Goods of

(m) Duncan

v.

35(2)
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determined, in so far as the matter can be dealt with by English
Courts, in accordance with the lex

or law of such foreign,

situs,

country in the sense in which the term

Guardianship, Curatorship, dc. (o).

used in this Digest (n).

is

—The

appointment of

a

guardian or an assignee in bankruptcy under the law of a foreign
country does not operate as an assignment to such guardian, &c.

any immovable

of

Prescription{q).

in

England

(p)

—The question whether the possessor or occupior

immovable or land has or has not acquired a title thereto by
i.e., by prescription {r), is to be determined in
accordance with the lex situs, and this is so whether the land is
situate in England or in a foreign country, e.g., France (s).
of an

lapse of time,

Difficulties in application of Rule.

over land are governed
lished.

The

by the lex

—The

situs is

principle that rights

thoroughly well estab-

application, however, of the principle

give rise to difhculty.

It

may

be'

may

sometimes

hard to determine how far a

particular provision of the lex situs is in strictness a provisionL

having reference

to rights over land (t).

It

may

also not be easy

to determine whether, and to what extent, the rights affected bya given transaction are rights over land (m).

—

This is approved in Murray v. Champemownii,^
81, ante.
(») See pp. 79
[1901] 2 Ir. B. 232, 236 (Andrews, J.). Compare In re Hoyles, [1911] 1 Ch.
(O. A.) 179; In re Rea, [1902] 1 Ir. E. 451 (land in Victoria); In rePiercy,,
[1895] 1 Oh. 83. In Sanson v. Wcdker (1829), 7 L. J. Oh. 135, the produce
of foreign land belonging' to a testator domiciled in England was distributed
See also Nelson v,
to creditors in the order of priority under the lex sittes.

Bridport (1845), 8 Beav. 527.
(o) See Illustrations 18, 19, pp. 552, 653, post.
(p) See Westlaloe, ». 166, p. 225, and p. 536, ante.
(g) See Illustration 20, p. 553, post.
Ir) Beekford v. Wade (1805), 17 Ve§. 87; Hichs v. Powell (1869), L. R.
4 Ch. 741; Re Peat's Trusts (1869), I.. B. 7 Eq'. 302; Pitt v. Dacre (1876),
Compare Westlake (6th ed.), ». 171; Foote (4th ed.), pp. 197—
3 Oh. D. 295.
200.
(s) See,

however, as to the limitation to an action, and with regard

immovable. Exception

6,

to*

an

p. 657, post.-

(t) See, e.g., as to the Mortmain Act, 1888, s. 4, Mayor of Canterbury v.
Wyburn, [1895] A. C. 89; Attorney-General v. Mill (1831), 5 Bli. 593; 2 Dow
& 01. 393; Attorney-General v. Stewart (1817), 2 Mer. 143.
The applicability to a will of English land of the rule that marriage is a
revocation thereof (Wills Act, 1837, s. 18) may well appear to depend upon the
lex situs, but the matter is (semble) governed by the law to which husband and
wife become subject at the time of the marriage, i.e., generally speaking, the
law of the matrimonial domicil. See In re Martin, Loustalan v. Loustalan,
[1900] P. (O. A.) 211, 240, judgment of Vaughan Williams, L. J.
(«) See In re Pierey. [1895] 1 Oh. 83. Compare In re Rea, [1902] 1 Ir. Il._

451.
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Illustrations.

A

French subject domiciled in France is 20 years of age,
and owns freehold land in England. He is under English law a
1.

He conveys the land to a purchaser. The effect of his
minority on the validity of the conveyance is governed wholly by
the law of England {x)
minor.

2.

A

man

of

22

is

the citizen of a foreign country where he

domiciled, and under the law of which he
freehold land in England.

He

is

is

a minor.

is

He owns

under English law an adult.

His capacity to convey land is unaffected by the fact that he is
a minor by the law of his foreign dbmicil {y)
3 A foreign corporation is formed under the law of New York
for the purchase of land, and with a right under the law of New
York to hold land. The capacity of the corporation to hold land
in England is governed by the law of England {z)
4. A', a domiciled Scotsman born out of lawful wedlock, is
legitimated, according to Scottish law, by the marriage of his
parents after his birth.
His father is possessed of freeholds in
England and die.s intestate. A's capacity to inherit real estate
in England is governed by the law of England, and he cannot
acquire the ireeholds by inheritance (a).
5. A domiciled Frenchman is tenant for life of freeholds in
England. His right to deal with the freeholds is governed wholly
by the law of England (6).
agrees to purchase land in Demerara of N, borrows money
6
of A. in England for the purchase, and agrees in England to
The land is not
secure the money by a mortgage of the land.
according
to
the
formalities
conveyed
to
A
properly
required by
becomes bankrupt. A, M's assignee,
the law of Demerara.
completes the purchase of the land from N sells it, and receives
the purchase-money. Whether A has an equitable right to the
.

.

M

M

,

(«) See story, ». 431.
(y) Ibid. Compare In re Her-.mndo (1884), 27 Ch. D. 284, as to the right
of an Englishwoman married to a Spaniard to dispose by will of English lease-

holds without regard to limitations under Spanish law on her testamentary
capacity, her power of disposal depending on a marriage settlement. Compare
E.'jception 2, p. 553, post.
(z) See as to corporations, chap, xx., ante.

See Rule 146, p. 521, ante; Birtwhistle v. Vardill (1840), 7 01. k F.
Fenton v. Livingstone (1859), 3 Macq. 497. Note that Birtwhistlei v.
Vardill has no reference to taking land otherwise than by descent. In re Grey's
Trusts, [1892] 3 Ch. 88.
(_«)

-895;

(&) See p. 544, ante.
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purchase-money depends on the law of Demerara (lex

England

of

A

7.

situs),

not

land

in

(c)

Frenchman

domiciled

of

disposes

freehold

England. The proper form of conveyance is determined by the
law of England (d)
8. A domiciled Englishman conveys to a purchaser domiciled

The conmade by an instrument in writing, but not under seal.
The law of England does, but the law of Scotland does not,
The conveyance is
require such a conveyance to be under seal.

in England a right of shooting over lands in Scotland.

veyance

valid,

is

the forms required are determined by the law of

i.e.,

Scotland

A

9.

(e).

domiciled Scotsman conveys to a purchaser,

who

is also

a

domiciletl Scotsman, the right of shooting over land in England.

The conveyance
conveyance

is

is

made by an instrument not under

invalid, not being in accordance

seal.

The

with the law of

England (lex situs) (/).
10. H, an Englishman, domiciled in England, marries W, a
Frenchwoman domiciled in France. There is no marriage
settlement.
H, after his marriage, purchases French land. On
his death, the rights (if any) of

France

are,

W

in respect of H's land in

according to the law of France (lex situs), governed

England (g), except that the right to dower,
French public policy, is not recognized bj
On the death of H,
French lav/ in respect of French lands (h)
has no right (i) to "community" in the French land, nor to

by the ordinary law

of

as being contrary to

.

W

dower.
11. H, a Frenchman domiciled in France, marries W, a
Frenchwoman, domiciled in France. The parties marry under the
system of community. H, after his marriage, purchases leaseholds

in Massachusetts.
situs)

According

to the

law of Massachusetts (lex

woman, wherever domiciled, in
Massachusetts, are (semble) governed by the

the rights of a married

respect of land in

Waterhome v. Stansfield (1861), 9 Hare, 234; (1852), 10 Hare,
As to formalities of alienation, see p. 544, ante.
Adams v. Clutterbuok (1883), 10 Q. B. D. 403.
Inference from Adams v. Clutterbuok (1883), 10 Q. B. D. 403.

(c)
(rf)

(e)
(/)

254.

See SeweU, French Law{g) I.e., the law of the matrimonial domicil.
affecting British Subjects, pp. 112, 113; and Samuel v. Arrouard (1893), 21
Olwnet, 544.

(A) SeweU, p. 113.
(t)

Ibid.

;

i.e.,

W

would not be held

to

have any such right by an English

Court.
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by

are sold

On H'a
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death intestate the leaseholds

his personal representative for 10,000L

The monej

W

lodged in a bank in England. The right of
in respect of
the 10,000^ is governed by the local law of Massachusetts {lex

is

situs)

(fc).

A

12.

domiciled Scotsman dies possessed of freeholds and

leaseholds in England.

He

leaves no will, or,

the same thing, no will which

is

is valid

what in

this case

according to the law of

England. The freeholds descend to his heir (l), according to the
law of England (lex situs). The leaseholds devolve upon the
deceased's next of kin (m), as determined by the Statute of Distributions (lex situs).

T

is domiciled in England, makes an English will which
and bequeaths all his real and personal estate both in England and in South Africa to his wife, W, for her widowhood, with'
remainders over. The property devised and bequeathed includes
long leaseholds in the Transvaal, where Roman-Dutch law applies

13.

devises

to

it.

W

is,

therefore, entitled to enjoy the leaseholds in specie in

accordance with such law (n)
14. T.

a

French

foreign country.

He

citizen,

dies

domiciled and resident in a

executes a will in accordance with the for-

of England, i.e., by the Wills Act,
1837 (o), but not in accordance with the formalities required by
the law of the foreign country. By his will T makes a devise of
leaseholds and all other his real estate and chattels real in England
The devise is valid, i.e., the formal validity of the
to trustees.
will as regards immovables is governed by the lex situs (p)

malities required

(Jc)

In

re

The Courts

De

by the law

of Massachusetts do not {semble) approve the view taken in

Nicols, [1-900] 2 Oh. 410.

See 3 Beale, Oases on the Conflict of Laws,

p. 530.
(l) Birtwhistle v. VardUl (1840), 7 01. & F. 895.
(ni) Duncan v. Lawson (1889), 41 Oh. D. 394, with which compare In re

Goodman's TrusU (1881), 17 Oh. D. (0. A.) 266; and see, as to legitimacy,
Rule 146, p. 521, ante.
(«) See In re Moses, Moses v. Valentine, [1908] 2 Oh. 235. If EngUsh law
had applied, the leaseholds would have required to be converted. Kowe v. Earl
of Dartmouth (1802), 7 "Ves. 137 a.
(o) 1 Viot. c. 26.

Compare De Fogassieras v. Duport (1881), 11 L. K. Ir. 123. This case
an Irish case, and refers to land in Ireland, but undoubtedly is sound in
principle, and applies to immovables in England. Note that the will, which also
(^?)

is

contained bequests of movables, was, as regards them, invalid, as not being
executed in accordance with the testator's lex domicilii, as to which see

See also Atkinson v. Anderson (1882), 21
Oh. D. 100; In re Sernando (1884), 27 Oh. D. 284. Compaore In re Estate of
chap, xxxi., Eule 195, post.
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15. T, domiciled in a foreign country, devises English immovables to trustees upon trust for sale and investment, and
directs the investments to

be held upon trusts for accumulation

extending beyond the periods allowed by the law of England {q)
The restrictions on the devise of English ifnmovables, and the
proceeds thereof, are governed by the lex situs, and the devise

is

invalid {r).
16. T, domiciled in England, leaves

English trustees upon trust to

sell

by

will lands in Italy to

the same, and, having invested

the proceeds in English investmsnts,. to hold such investments on

which are valid by the law of England and not valid
The right of the trustees to take and to sell
the land is governed by the law of Italy {lex situs). The validity
of the trusts as to the proceeds of the land is governed not by the
law of Italy, but by the law of England {lex domicilii) (s).
certain trusts

by the law

17. T, a

of Italy.

British subject,

is

owner of land in Egypt.

He

executes a will containing a devise of such land, which devise, if

governed by the territorial or local law of Egypt,

is

invalid.

It is

uncertain whether, at the time of the execution of his will and of
his death, the testator

On

had an English or an Egyptian domicil.
and pay the

his death his executors sell the land for 16,000L,

sum

into an English bank.

It is admitted that the validity of the

must be governed by the lex situs, i.e., the law which the
Egyptian Courts would apply to the case. It appears under the
Code Civil, Arts. 77, 78, as interpreted by experts in Egyptian
law, that the law which would be held applicable to the case by
Egyptian Courts is, on account of the testator's nationality, the
devise

territorial

law of England.

The

devise

is

valid {t).

18. Tlie proceeds of real ©state (immovables) in

England be-

longing to a Chilian lunatic resident in Chili, sold under the
Partition Act, 1868, represent such real estate, and are not payVon Brentana, [1911] P. 172, for grant of probate of two wills, one in BngUsh
form affecting English immovables, and one EngUah and foreign movables, in
the form of the testator's domicil.
(q) I.e., by the ThelliLsson Act (39 &'40 Geo. III. o. 98).
(r) Frehe v. Garhery (1878), L. R. 16 Bq. 461, -with which compare In Goods
of GentUi (1875), Ir. Hep. 9 Eq. 641; In re Sea, [1902] 1 Ir. R. 451.
(s) In re Pieroy, [1895] 1 Ch. 83.
(«) In re Baine.i (unreported), decided by Farwell, J., 19th March, 1908.
Compare the Egyptian case, In re Dale (1910), cited and commented on by
Bentwich, Law of Domicile, p. 173. In the case of an intestacy, however, it
has beeoi held in Egypt that the territorial law of Egypt is applicable. In re
Goods of Torrey Grant (1907), Law Mag. & Rev., 1909, p. 297.
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Chilian curator,

t^ble to his

i.e., tli©

apppintment of the foreign

curator does not affect the title to English real estate (m)

A

19.

person resident in Victoria

He

becomes insolvent under a Vicreal estate is not thereby vested

in the insolvent's assignee

20

A

{y).

India.

(a?)

X

agrees with

in

England

to convey to

X refuses to accept the conveyance,

has not a

title to

A claims

the land.

In proceedings by

.

the owner of real estate

The English

(immovables) in England.
torian insolvency.

is

A

X

land in

on the ground that A
title by prescription.

a good

X to compel X to accept a conveyA has a good title must be determined

against

ance, the question whether

in accordance with the law of India {lex situs) (z).

Exception

1 (a).

— The

an immovable

a contract with regard to
governed by the proper lavr {h) of

effect of

is

the contract (?).

The proper law

of such contract,

is,

in general

but not necessarily, the law of the country where
the immovable
Exception 2.

is

— Where

situate (lex situs) {c).

there

is

a marriage contract,

or

settlement (rf), the terms of the contract or settlement

govern the mutual rights of husband and wife in
respect of all English immovables (land) within its
terms, which are then possessed or are afterwards
acquired.

K

J. Gh. 788.
v. Bartels (1877)', 46
Bingley (1882), 21 Ch. D. 674. See Rule 123, p. 472, ante.
Compaje, however. Exception
(y) As to prescription, see p. 548, ante.

(«)

Grimwood

(a;)

Waite

v.

3,

p. 657, fost.
(z) Suggested by Hioks v. Powell (1869),
Peat's Trusts (1869), L. E. 7 Eq. 302.

L.. E,.

4 Ch. 741.

Compare In

re

(o) See as to this Exception chap, xxvi., Rule 163, p. 618, post, and comment
thereon; In re Mackenzie, [1911] 1 Ch. 578; Bank of Africa {Ltd.) v. Cohen,
[1909] 2 Ch. (C. A.) 129; and App., Note 20, "Law governing Contracts with

regard to Immovables."
(J)

For meaning

p. 572,

of

''

proper law ot the contract," see chap, xxv.. Rule 155,

'post.

(c) Semble,

approved by Kennedy, L.

J., British

South Africa Co.

Beers, [1910] 2 Ch. (C. A.) 502, 523.
(rf) In the absence of a contract the lex situs prevails.

Welch

v.

v.

De

Tennent,

[1891] A. C. 639, 646, per Lord Herschell; Lashley v. Hog (1804), 4 Paton,
581. So in Scotland; see the Married Women's Property (Scotland) Act, 1920
(10

&

11 Oeo,.

5, c. 64), s. 7

(1)

Digitized

and

(2).

by Microsoft®

CHOICE OP LAW.

554

The marriage

contract,

or settlement,

will

be

construed with reference to the proper law of the
contract, i.e., in the absence of reason to the contrary,

by the law

of

the husband's

actual

[or

intended (?)] domicil at the time of the marriage.
The husband's actual [or intended (?)] domicil at
the time of the marriage is hereinafter termed the
" matrimonial domicil."

Comment and

Illustration.

Whether in this Exception and ia the rest of this Digest the
term " matrimonial domicil " ought to be extended, so as to mean
the intended domicil of the husband, when, as occasionally
happens, he, though domiciled in one country, intends, to the
knowledge of both parties to the marriage, to become immediately
domiciled in another country {&.g., France), is a question on
which there is no decisive English authority. On the theory, however, of a tacit or express contract between the parties about to
marry, that their mutual property rights shall be determined by
the law of their matrimonial domicil, the extension of that term so
as to include the country in which they intend to become, and do
become, domiciled immediately after their marriage seems to be
reasonable; in the United States it apparently is held that the
matrimonial domicil may sometimes be (as here defined) the " intended domicil" of the husband, and that "at the time of tho
" marriage interest in the personal [movable
(?)] property of each
" spouse passes to the other, if at all, according to the law of the
" matrimonial domicil,' that is, the place where they, at the time
"of the marriage, contemplate living together; which is usually
" the domicil of the husband " (a).
Though, subject to this explanation of the term " matrimonial
" domicil," the meaning of Exception 2 is clear, its existence under
English law admits of not unreasonable doubt. It rests on the
authority of a single decision, In r& De Nicols (/), in which
'

(le) 3 Beal©, CSaaes an the Conflict of Laws, pp. 529, 530; and see Sarral /.
Sarral (1884), 39 New Jersey Eq. Eep. 279; Colliss y. Sector (1876), 19 Eq.
334. But compare Cooper v. Cooper (1888), 13 App. Cas. 88; In re Martin,
LousttOam v. Loustalan,- [1900] P. (C. A.) 211, 239, 240, judgment of Vaughau
WiUiams, L. J.
Compane In re Hernando (1884), 27 Oh. D. 284, where
(J) [190D] 2 CSh. 410.
the matrimanial domicil was Spanish, but the proper law of the marris^e settlement was Einglish.
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Kekewich, J., applied to English immovables the doctrine as to
movables laid down by the House of Lords in De Nicols v.
Curlier (g)
It is impossible to say whether this doctrine would
have commended itself to the House of Lords, and it is certain
.

that the question at issue might have been decided on the simple
ground that the land in England purchased by the husband represented movables, and, therefore, must fall under the same principle

The

as movables.

validity of the doctrine must, therefore, be

admitted to be doubtful; in any case

American Courts, and

it is

not binding on colonial

seem to meet
with general approval (h)
It is, however, in harmony with the
law of Scotland (i), but that law goes considerably further than
English law in giving effect to dispositions made by persons
or

in the latter it does not

.

domiciled outside Scotland which would not be permissible by
the lex situs

Exception
is subject to

(fc)

2,

however, which

we assume

to

be well established,,

limitations which ought to be carefully noted.

(1) It applies to

foreign immovables

English immovables, but

The rights

.

it

does not apply

tO'

of the parties to a marriage over

such immovables, e.g., land situate in France or in Massachusetts^

must (as already pointed out) be determined by an English Court
with reference to the lex situs, that is, by reference to the law
which the Courts of the country where the property is situate, in
the one instance France and in the other Massachusetts,

deem

applicable to the case.
.(2)

No

marriage contract can give to the parties to a marriage
respect to English land which is prohibited by

any right in

English law.
(3) No marriage contract can be enforced in England if
enforcement is opposed to any English rule of procedure or

its

to

which English land
as
the
Statute of Frauds,
can be conveyed, such, for example,
This principle was admitted by all parties in the
ss. 4 and 7.

any English rule

(«7)

as to the formalities with

[1900] A. C. 21.

See Rule 184, p. 685, post.

(K) See 3 Beale, Oases on the Oonfliofc of Laws, p. 530.
(«)
0.

See the Married Women's Property (Scotland) Act, 1920 (10 & 11 Geo. 5,
the efiEeot of which, however, is greatly limited by sect. 1 of the

64)1, s. 6,

same Act.
(K) See Allan's Trustees (1897), 24 K. 718; Pender's Trustees, [1907] S. C.

217; Harris's Trustees, [1919] S. C. 432.
under the nobUe o-ffldwrn of the Court of

The waiver
Sessiooi,

of the lex situs

for which there

is

is

possible

no parallel

in the praofcioe of the English Courts. For the steps to be taken in England
invoke the aid of the Court of Session, see In re Georges, [1921] W. N. 41.
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argument of In re D& Nicols. But the contention that the
Statute of Frauds (29 Car. 2, c. 3), ss. 4 and 7, made it impossible
to enforce the merely tacit, and therefor© unwritten, marriage
contract between H and
with regard to land in England, was
rejected by the Court on the ground that the case did not fall
"within the scope of the statute (I), which is inapplicable to a part-

W

nership in land.
Illustrations.

H

and W, French citizens domiciled in France, intermarry
in Paris and are subject to the system of community.
They
afterwards acquire a domicil in England.
makes a fortune
in trade and purchases freehold and leasehold land in England.
On the death of H, W's rights to such land are governed by the
law of the matrimonial domicil, viz., France, and
is entitled
to a half share thereof and a will under which H attempts to
dispose of the whole of such freehold and leasehold land is, as
far as such disposition of W's half share goes, invalid (m)
1.

H

W

2.

H

W are French

and

citizens domiciled in France.

They

and intermarry in accordance with the
formalities required by French law.
afterwards acquires landin Massachusetts. He leaves a wiU under which he disposes of
intermarry in Paris,

H

such land

in.

favour of 4.

governed by the lex

W's

over such land are

rights

by the law of Massachusetts, which
(semble) is, as regards rights over land, the local or territorial law
of Massachusetts.
H's will, in so far as tjie question can come
before an English Court, is, as regards such land, valid.

Exception 3
[i.e.,

(n).

situs, i.e.,

— Under Exceptions

under the Wills Act,

a will

made by

1

and 2

such immovables in the United
(o)

may,

as regards

1861,

a Briiish subject

part of his personal estate

ss.

Rule 195
1
and 2],

to

Kingdom

as'

form

(chattels real), be valid

(Z) Compare Ldndley, Law of Partnership (8th ed.), pp. 100, 101.
(m) See Code Civil, Art. 1401, and In re De Niools, [1900] 2 Ch. 410.
(«) In re Grassi, [1905] 1 Qh. 584; In re Watson, Carlton v. Carlton, [1887]
W. N. 142; 35 W. R. 711. See comment on Exceptions 1 and 2 to TJule 195,
post, and App., Note 21, "The Wilk Act, 1861."
See also, as to exercise of
powers of appointment with regard to such immovables, Rules 199 and 201,

post.
(o)

As

to the relation

and immovables,

between "personal estate,"
and p. 337, ante.

see pp. 75, 76,
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as to form, though not

the formalities required
Exception 4.
to

—An

made
by the

567
in accordance with
lex situs.

assignment of a bankrupt's property
his creditors under the

the representative of

English or the Irish or the Scottish Bankruptcy
Acts or the Indian Insolvency Act is an assign-

ment

of

situate

(/>).

the

bankrupt's

immovables,

wherever

—

The limitation to an action or other
[q).
proceeding in England with regard to a foreign

Exception 5

immovable

is

probably governed by the

lex fori {r).

Comment.
Whether the

possessor or occupier of land

who has no

title

by lapse of time a 'defeince against an action
or other proceeding for the recovery thereof, under a law (Statute
of Limitations) which bars the remedy of the person otherwise
thereto has acquired

procedure which,
be determined, and probably is
determined; by English Courts in accordance with the lex fori (s).
entitled

to recover the land, is a question of

on general principles, ought

It

is,

to

however, arguable that the limitation to an action in

regard to land

is

determined by English Courts in accordance with

But the authorities in support of this deviation
from the well-established principle that procedure is governed by
the

leo'.

situs {t).

the lex fori are, to say the least, not conclusive (u)

'

.

And it is prob-

{p) See Rule 81, p. 364, ante, and Rule 122, p. 471, ante. For an explanation of this statement see Rules cited, and contrast Rule 123, p. 472, ante.
{q) See Beckford v. Wade (1805), 17 Ves. 87; Hicks V. Powell (1869), L. R.
4 C3h. 741; In re Peat's Trusts (1869), L. R. 7 Eq. 302; Pitt v. Dacre (1876),
Compare, however, Westlake (Sth ed.), e. 171, and Foote
3 Ch. D. 295.

(4th ed.), pp. 197—200.
(r) As to principle that all matters of procedure are governed by the lex fori,
see chap, xxxii., post.
(«)

For meaning of

lex fori, see pp. 69, 78, ante.

Beckford v. Wade (1805), 17 Ves. 87; Hicks v. Powell (1869), L. R.
4 C5h. 741; In re Peat's Trusts (1869), L. R. 7 Eq. 302; Pitt v. Dacre (l&ie),
3 Oh. D. 295.
(a) No certain inference can bo drawn from case^ having reference to land
in England, for when an action is brought in an English Court with reference
(t)
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able that, while the acquisition of title to land by prescription

governed by the lex

situs, the effect of a

is

Statute of Limitations

which only bars the remedy for the recovery of land, and does not
give a prescriptive

title to land, is

governed by the lex fori (x).

Illustration.

X

mortgages land in one of the British colonies to ^
J\^ is in
England. A brings an action to obtain a foreclosure decree
.

to EngMsh land, the lex fori and the lex situs coincide, and the case is decided,
by whatever name the law be called, in accordaaoe with the law of England.
The cases in which English Courts entertain proceedings with regard to
foreign land are necessarily rare and exceptional. (See Rule 53, p. 223, ante,
and exception thereto, p. 225, ante.) And the reported eases having reference
to such proceedings may suggiesti, but do not show conclusively, that English
Courts have held questions of limitation to be governed by the lex situs.

Seckford v. Wade (1805), 17 Ves. 87, is not a. case decided by an English
Court in reference to foreign land. It is a decision by the Privy Council as a
Court of Appeal from Jamaica. It refers to prescription, and only shows that
the acquisitdion of a title to land in Jamaica is determined by the law of Jamaica.
Hioks V. Powell (1869), L. R. 4 Ch. 741, only establishes that, where the lex
Mtus deprives a. person of title to foreign land, he cannot enforce in England
any right depending on the possession of a title under the lex situs; but the
language of Hatherley, C. (p. 746), suggests that, in proceedings with regard
to land, questions of procedure may perhaps be governed by the lex situs.
In re Peat's Trusts (1869), Li. B. 7 Eq. 302, seems to have been in substance
an Indian action. The question to be decided was, what weire the shares claimable by different parties interested in a fund in England which represented the
proceeds of the sale of land in India. But the decision seems to have rested on
the assumptum that the ri^ht to a share in the fund was the same as the right
to a share in the Indian land, and that a person whose right to recover a share
in the land was barred by an Indian Statute of Limitations could not in the
English proceedings claim the share in the fund which represented such land.
It was not, moreover, absolutely necessary to decide what was the effect, in the
English proceedings, of the Indian Statute of Limitations.
,
Pitt V. Daore (1876), 3 Oh. D. 295, decides that, in an action to recover from
a person in England the arrears of an annuity chargeable on and payable out of
the rents of land in Jamaica, the time within which an action may be maintained
for the recovery of the annuity is determined, not by the EngUsh Statute of
Limitations, i.e., the Real Property Limitation Act, 1833 (3 & 4 Will. IV.
c. 27) (}ex fo^, but by the law of Jamaica (lex situs).
This is the strongest
authority in support of the view that the limitation to an action with regard to
land is governed by the lex situs; but the case is not, even if rightly decided,
quite conclusive. The law of Jamaica, as to the point in question, was the old
law of England potior to 3 & 4 Will. IV. u. 27; and it is possible to explain
the case simply on the ground that 3 & 4 Will. IV. c. 27, applies only to land
in England, and that, as regards foreign land, the lex fori is the old law of
England, which in this case coincided with the lex situs.
(x) See, especially. Story, s. 582; and Foote, pp. 197 ^200.

—
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X{y).

The time within which such an

brought in England
(y) See Paffet v.
(p. 225, ante^ to
(is)

ante),

569

Ede

Rule

is

action can be

(s&mble) governed by the lex fori (z)

(1874), L. E. 18 Eq.

118; and compare Exception

53.

When, in accordance with Eule 81 (p. 364, ante) and Rule 122 (p. 471,
an assignment under the bankruptcy law of one country (e.y., England)

operates as an assignment to the representative of the bankrupt's creditors of
lands situate in another country (e.g., Victoria), the lands, or rather the proceeds
thereof, are distributable in accordance with the rules of the English bankruptcy

and not in accordance with the lex sittis. ilhis may perhaps be looked upon
a further exception to Rule 150 (p. 542, ante). The case, however, seems
hardly to come naturally under this head; the subject of distribution is not the
law,
as

lands, but the proceeds of the lands.
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CHAPTER XXIV.

MOVABLES (a).
Capacity.

—A person's capacity

Rule 151 {b).
or any interest

to assign a movable,

governed by the law of his
domicil [lex domicilii) at the time of the assignment (?).
This Rule must be read subject to the effect of Rules
152 and 153 (c).
therein, is

Comment.
Ill

principle, capacity for the assignment of a movable, e.g.,

gift or sale, should be governed

signor {d).

Thus

gift of goods in

if

But on

by

lex domicilii of the as-

in Scotland, makes a
make, and therefore the

X, a minor domiciled

England, his capacity

validity of, the gift depends (it

land.

by the
to

would seem) upon the law of Scot-

this matter it is impossible to speak witlj certainty.

—

vii., and especially as. 150
153; Foots, pp. 238
581—592; Story, 8S. 374 402; Whaxton, ss. 297—377;
Savigny (Guthrie's transL, 2nd ed.), S3. 366 368, pp. 174 187; Bar (Gillespie's
tranfil., 2nd ed.), as. 222—228, pp. 488—502.
The Rules in ttiis chapter refer to individual assignment of movables, e.ff., by
See for General Assignment of Movables in consequence of
sale or gift.
(See pp. 685—693, post.)
(!) Marriage.
(See pp. 364—371, 471
477, ante.)
(2) Bankruptcy.
(See pp. 374 385, 485
496, ante; and compare chaps, xxx.,
(3) Death.
xxxi., post.)
See also Rule 154.
(b) See Savigny (Guthrie's transl.), s. 367, p. 182.
Contrast Wharton,
Compare North-Western Bank v. Poynter, [1895] A. C. 56,
333.
ss. 329
especially language of Lord Watson, p. 75, and his observations in Inglis v.

(a) Westlake (5th ed.), chap,

—252; Phillimore,

ss.

—

—

—

—

—

—

—

Robertson, [1898] A. O. 616, 626, 627.
(c)

See pp. 561, 565, post.

s. 367, p. 182.
Though Savigny is, of course, not an
authority in England even in the sense in which Story may, within certain limits,
be taken as an authority for the guidance of English judges, yet the doctrines

(d) See, e.g., Savigny,

supported by the English Courts of recent years, in reference to the ohoioe of
law, have tendied, especially as regards the law governing the assignment of
movables, to coincide with the principles laid down by Savigny. His views,
therefore, are well

worth referring to on questions as to which no definite
by English Courts.

decision has been given
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Capacity to alienate movables probably stands in the same position
and there is (e) considerable doubt as to the
limits within which contractual capacity is governed by the lex
as capacity to contract,

We

may, at any rate (it is submitted), assume that,
where in fact a good title to a movable is acquired under the lex
situs, it will be treated as valid in England, even though the
domicilii.

person

(.e.g.,

a minor) conferring a

title under the lex situs was
under his lex domicilii, or, in other

incapable of giving a good

title

words, that Rule 151

in case of conflict, liable to be over-

is,

ridden by either Eule 152 or Rule 153.

Assignment of Movables in Accoi-dance with Lex Situs.

—

Rule 1o2(/). An assignment of a movable which
can be touched (gi) (goods), giving a good title thereto
according to the law of the country (h) where the movable
See chap, xxv., Kule 158, p. 577, and Exception 1, p. 580, post.
is approved {Embirioos v. Anglo-Aiestrian Bank, [1905]

(e)

This Rule

1 K. B.
and extended to a
cheque of which a trainsfer is made in a foreign country, which transfer is vaUd
by the law of 'that country, though it would not have been valid if made in
England, under English law. Cmnmell v. SeweU (1880), 5 H. & N. 728; (1858),
3 H. & ST. 617; Castrigue v. Imrie (1870), L. R. 4 H. L. 414, 429, opinion of
Blaokbuin, J., delivered to H. I.. Inglis v. Usherwood (1801), 1 East, 515;
Freeman v. E. Itidia Co. (1822), 5 B. & Aid. 617; Liverpool Marine Co. v.
Hunter (1867), L. K. 4 Eq. 62; (1868), 3 Ch. 479; In re Queensland, §e. Co.,
[1891] 1 Ch. 536, 545, judgment of North, J. Though this case is decided by
the O. A., [1892] 1 Ch. 219, on a ground different from that taken by North, J.,
no dissent is expressed from his view as to the authority of the lex situs. Alooek
For eases of pledge, see City Bank v.
V. Smith, [1892] 1 Ch. (O. A.) 238.
Barrow (1880), 5 App. Cas. 664; Inglis v. Robertson, [1898] A. C. 616. Compare Mehta v. Sutton (1913), 108 I.. T. 214. In the case of Embirioos v. AngloAiistrian Bank, the defendants acquired a title to the cheque, which was good
according to the law of the country where such title was obtained, and ought to
be recognized as valid by the Courts of other countries; hence, too, the defendants, In dealing with the cheque, were not guilty of conversion. In the case,
on the other hand, of Lacave v. Credit Lyonnais, the defendants had not,
according to the law of any country, acquired a valid title to the cheque, and
therefore, by dealing with the cheque, became guilty of conversion. See In re
Korvine's Trust, [1921] 1 Ch. 343, in which case the validity was asserted of
a donatio mortis causa by a domiciled Russian subject, made in England in the
form allowed by English law.
77, ante) are either things
((?) Movables (as already pointed out, pp. 69, 75
which can be moved and touched, i.e., goods, or things which cannot be touched,
As to the assignment ot the latter, see Rule 153,
i.e., ohoees in action or debts.

(J)

(O. A.) 677, 6S3,

judgment of Vaughan Williams, L.

J.),

;

—

p. 565,
(Ji)

jjost.

The term " law

of the country " does not apply to legislative or adminis-
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is

situate at the time of the

valid

assignment

[lex situs)

(^'),

is

{k).

Comment.
"

As

to personal chattels {I), it is settled that the validitj of a

"transfer depends, not upon the law of the domicil (to) of the

"owner, but upon the law of the country in which the transfer
" takes place.
Our own law as to distress and market ovort is
" illustrative of this. The goods of a foreigner distrained in the
" house tenanted by an Englishman in this country may be sold
" for the tenant's rent, and the purchaser acquires a perfect title,
" whatever may be the law of the owner's domicil. So the goods
" of a foreigner sold here in market overt by one who had no
" title to them could not be recovered from the purchaser. In both

" cases the property would pass to

"...

The

cases

him by our

on the subject are

law.

clear

and

consistent.

In

" Cammell v. Sewell (n), the master of a Prussian vessel sold the
by a revolutionary government not recognized by the
Government as the government of a sovereign State. Hence, when the
Soviet Government of Russia, which was not recognized by the British Govern^
ment ais the government of a sovereign State, purported to confiscate wood in
Russia, the property of a company incorporated in Russia, and sold it to a firm
in England, it was held that the company's title to the wood must prevail over
trative measures taken

BritLsh

Aksionairnoye Obschestvo A. M. Luther v. Sagror ^
R. 282; [1921] 1 K. B. 456. Compare Ogden v. Folliott
(1790), 3 T. R. 726, 731. After, however, the recognition of the Soviet Government was proved, the decision in this case was reversed: 37 T. L. R. 777. In
such a case the recognition has operation from the time at which the government came into power. Compare Williams v. Bruffy, 96 M. S. 176j 186, per
that of the English firm.
Co. (1920), 37 T.

X..

UnderhiU v. Mernandez, 168 U. S. 250, 233, per Fuller, O. J. Nor
;
contrary to English views of morality to give effeot to a decree of con-

Field, J.
is it

fiscation

by a de faoto government.

Compare Santos

v. IlUAffe (1860), 8 O. B.

(N. S.) 861, 876, per Blackburn, J.; Madrazo v. Willes (1820), 3 B. & Aid.
353, where property in slaves duly acquired under foreign laws was recognized.
(i) The mere fact that goods which are being carried in a ship are to be
landed at a Scottish port does not make them movables situate in Scotland to
such an extent that the effect of an assignment in England of the ball of
lading must be governed by the Scottish law as to pledge.
See Inglis v.
Robertson, [1898] A. O. 616', 626, 627, per Lord Watson, commenting on North
Western Bank v. Pmjnter, [1895] A. C. 56.
(Jc)

I.e.,

of course, in England.

whole of this quotation, Aleook
judgment of Kay, L. J.
(m) This language probably only refers to
(T)

See, for

v.

Smith, [1892]

1

Ch. (C. A.)

238, 267, 268,

cases in which a, title acquired
under the owner's lex domiaiUi come? into competition with a title acquired
under the lex situs of the movable. We should go further than the authorities
justify if we laid down that under no circumstances could a title acquired merely
under the lex domioUii be good (see Rule 154, p. 568, post).
()j)

(1858), 3

H. & N.

617; (1860), 5
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^'

goods of an Englishman, which were on board his ship in
Norway, under circumstances which gave the purchaser no title
" according to English law, but a good title according to the law of

'"

"Norway; and it was held in the Exchequer Chamber that the
" law of Norway must govern the transaction, and that the
"property had passed to the purchaser. The authority of that
"decision was recognised in Hooper v. Gwrnmi^o), and by the
~"

House of Lords in Castrique v. Imrie (p) and Williams v.
" Colonial Bank "
{q).
" In my view," says North, J., in another case, "
.it is
.

not necessary for

" and

difficult

me

to express

any opinion on

question [viz., as to the effect of the lex domicilii];

"for, assuming the principle above stated

" personam]

this interesting

to include such

[viz.,

mobilia sequuntur

a case as the present, there

is

another

" equally well-known rule of law, viz., that a transfer of movable

" property, duly carried out according to the law of the place
'"

where the property is situated, is not rendered ineffectual by
"showing that such transfer as carried out is not in accordance
"with what would be required by law in the country where its

" owner

"law

is

it is

domiciled.

To

give an instance.

According

to Scotch

necessary, in order to give a charge on corporeal

mov-

" ables, that they should be delivered to and placed in the posses" sion of the creditor.

"London gave

But

if

a domiciled Scotchman resident in

a duly registered bill of sale on the furniture of

" his house, that would be a complete

and

effectual transfer of the

"property, without its being delivered to the creditor, notwith" standing that such a disposition of furniture in Scotland would

"have been

ineffectual without delivery" (r).

These judicial dicta are, it is submitted, decisive in support of
Rule 152. They show that the notion once prevalent, and in
favour of which strong dicta may be cited (s), that the transfer or
assignment of an individual movable was invalid unless made in
accordance with the owner's lex domicilii, is now" rejected by our
Courts, and that the transfer of goods in accordance with the lex
situs gives a good title in England whatever be the domicil of the

owner

or whatever the

mode

of trajQsfer.

(o) (1867), L. El. 2 Oh. 282.
(p) (1870), L. K. 4 H. L. 414.
(?) (1890), 15 App. Cas. 267.
(?•) In re Queemiand, Sfo. Co., [1891] 1 Ch. 536, 545, judgment of North, J.
(s) B.cj.,

judgment of Loughborough, C,

in Sill v. WorsioicTe (1791), 1

Bl. 665, 690.
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A

judgment in rem by a Court of competent jurisdiction which
transfers the property in goods from one person to another is
a fortiori conclusive, and gives a good title to the person in favour
of -whom the judgment is given (t), and the effect in this respect
of such a judgment may now be considered a deduction from the
principle stated in Rule 152. This should be noted, because most
not

if

all of

which can be

the decisions, as contrasted with the judicial
cited in support of our Rule, refer to

dicta,,

judgments or

to proceedings of a judicial character (u).

Illustrations.
1.

is

j4.

and sold
even
title

2.

if

A

Frenchman.

His watch

is

stolen in

London

X in market overt. X acquires a good title against A,

shows that a

sale in

market overt does not give a good

according to the law of France {v)

A

London.
distress

are sold
to the
3.

a domiciled

to

is

domiciled in Germany, but

goods as against

A

is

resident in lodgings in

His goods are seized by the superior landlord, under a
The goods
for rent due from the lodging-house keeper.
to X.
X, whatever the law of Germany, has a good title
is

coast of

A (x)

domiciled in England.

The cargo

Norway.

English law, by

M,

is

His ship
sold,

the captain, to X,

according to Norwegian law.

X

is

wrecked on the

wrongfully according to

who

acquires a good title

brings the goods to England.

X has a good title here to the goods against A (x).
A cheque on a London bank is drawn in Roumania in favour
A. It is stolen whilst in the post and presented by the thief at
a bank in Vienna, which cashes the cheque in circumstances which,
under Austrian law, give the bank a good title to the cheque and
the proceeds thereof.
The Vienna bank sends the cheque to X
d Co., English bankers, who obtain payment of the cheque at the
London bank on which it is drawn. A sues X d Co. for conversion.
X d Co. have a good title to the cheque as against A,
the
Vienna
i.e.,
bank acquire a good title under the law of Austria,
4.

oi

(i)

See ohap.

xvii.,

Rule 118, p. 465, ante.

(«) E.ff., Cammell v. Sewell (I860), 5 H. & N. 728; Aloook v. Smith, [1892}
1 Ch. (O. A.) 238; In re Queensland, ^c. Co., [1891] 1 Ch. 536; [1892] 1 Oh.
(O. A.) 219.
{v) See, for these cases, Cammell v. Sewell (1860), 5 H. & N. 728, 743, 744,
per curiam. Compare language of Kay, L. J., in Alcock v. Stnith, [1892] 1 Ch.
(0. A.) 238, 267, 268, cited p. 562, ante.
(a;)

Ibid.
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and assign that

title to

Z

t§

—An

assignment of a movable which
cannot be touched, i.e., of a debt, giving a good title
thereto according to the lex situs of the debt (in so far
as by analogy a situs can be attributed to a debt), is
valid.

Provided that
(1) the liabilities of the debtor are to be

by the law governing the
him and the creditor («)

determined

contract between

;

(2) the right to recover the debt is, as regards
matters of procedure, governed by the

all

lex

fori{b).

Comment.
There has been, and
which, in case of

still exists,

conflict,

some

unooi'tainty as to the law

governs the assignment of a debt.

It

According to
has sometimes been held to he the lex fori (c)
another view, the law governing, the assignment is the law of the
.

The

domicil of (apparently) the creditor (d) /

now

pretty well established in

in our Rule, viz., that

aji

England

is

doctrine which is

that which

assignment of a debt

is

enunciated

is valid if

made

in

-accordance with the lex situs, in so far as a situs or locality can be

by a sort of analogy attributed to a debt.
For a debt, though it has not in strictness any local situation,
may be so connected in different ways with a particular country
(y)

Embwicoe

"The

v.

Anglo-Austrian Bank, [1905]

1

K. B.

(0. A.) 677.

transfer of the cheque in Vienna was governed by Austrian law, aud

gave the Vienna bank a good title to the cheque,'' which title they transferred
^ Co. See ibid., p. 679, and [1904] 2 K. B. 870, judgment of Walton, J.,
which was upheld by the Court of Appeal.
(2) See, especially, Foote (ith ed.), pp. 230—251; Westlake (5th ed.), ss. 152,
153; Story, ss. 395 400 b and 565; Innes v. Bunlop (1800), 8 T. E. 595;
O'CalUghcm v. Thomond (1810), 3 Taunt. 82; In re Queensland, ^c. Co., [1891]
''

to :t

—

1

Ca». 536-;

[1892]

1

Ch. (O. A.) 219;

Almck

v.

Smith, [1892]

1

Oh. (O. A.)

approved in In re Maudslay, Sons ^ Field, [1900]
.610, 611, per Cozens-Hardy, J.
(n) Colonial Bank v. Cady (1890), 15 App. Gas. 267.
238.

The Eule

is

(6) See chap, xxxii., post.
(o)

The Milford

(1858), Sw. 362.

(d) See, especially. Story,

3.

397.
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as to possess
to a situs.

something which beafs an analogy or resemblance
Thus, the place where a debtor resides (or perhaps

where a debt
is,

.

is

made payable) may

held the situs of

from a

arises

the debt;

be,

and

and for many purposes
again, where a debt

so,

of exchange or other negotiable instrument,

bill

the bill or instrument has itself a local situation which may be,
and is in fact, treated for many purposes as the situs of the

debt

(e).

When,

therefore, a situs or local situation can be thuft

artificially ascribed to a debt, the

assignment thereof in accordance

speaking generally, a valid assignment (/)
Hence the sale of a bill in accordance with the law of the country
where the bill is situate is a valid assignmeut or transfer of the
bill and the rights arising under it (g)

with the lex situs

is,

—

Provisos. We must, however, in this matter distinguish
between the validity of the assignment or transfer of the debt
and the effect of the assignment as against the original debtor.
The validity of the assignment depends on the lex situs, i.e., on
is to be considered as situate.
the
assignment as against the
the
other
hand,
of
on
The effect,
the
rights
acquired
by the assignee, must
debtor, i.e., what are

the law of the place where the debt

submitted) depend on the law which governs the conti-act
between the debtor and the creditor (assignor). Under whatever
(it is

law the assignment takes place, the liability of the debtor, X,
cannot be increased through the assignment by the creditor to
another person of the claim against the debtor {h)

The

rights, further, of set-off

like,

—

which under English

347, ante; In re Maudslay, Sons ^- Field, [1900] 1 Ch,
Chaumette v. Bank of England (1831), 2 B. & Ad. 385, where
it was held thab an English promissory note payable to bearer was transferable
by delivery in a foreign country, irrespective of the law of that country.
(/) The two recent case^, In re Queensland, ^c. Co., [1891] 1 Ch. 536; [1892]
1 Ch. (C. A.) 219, and Alcook v. Smith, [1892] 1 Oh. (C. A.) 238, which most
distinctly affirm the validity of an assignment of a movable in accordance with
the lex situs, both refer to the assignment of a chose in action or debt.
Compare Colonial Bank v. Cadt/ (1890), 15 App. Oas. 267, and same case,
nom. Williams v. Colonial Bank (1888), 38 Ch. D. (C. A.) 388. In Lee v.
Abdy (1886), 17 Q. B. D. 309, an assignment of an English life insurance policy
in the Gape of Good Hope to the wife of the assignor waa held invalid, as contrary to the law of the Oape, where the parties were domiciled, a debt being^
held to have no situs. See pp. 312, 313, per Day, J. Oontraat Le Feuvre v.
Sullivan (1855), 10 Moore, P. O. 1, where English law was held applicable toan assignment in Jersey of an English insurance policy.
(e)

Compare pp. 342

and the

602, 609; JJe la

(?) Alcook V. Smith, [1892] 1 Ch. (C. A.) 238.
(A) See Eoote, pp. 250, 251.
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(i),

are governed wholly

by

the lex fori.
Illustrations.

A

English

payable in England

is drawn and accepted
England by an English firm domiciled in England. It is
indorsed in Norway for value to B. In consequence of judicial

1

.

11

bill

in

proceedings in

Norway

against

L

{B's partner), the

bill is seized

in accordance with

Norwegian law, and, on judgment being given
against L, is, when overdue, sold in accordance with Norwegian
law to A
Under the law of Norway, A, though the bill is overdue, takes a perfect title to the bill and the proceeds thereof freed
from all equities or claims of B. Under the law of England, a
purchaser of the bill in England would, the bill being overdue,
have taken it subject to the claims of B. The validity of the
assignment is governed by the law of Norway, and A's claim to
the bill and the proceeds thereof is valid as against B (k)
2. X d Co., a,n English banking company, assign to B debts
owing to X d Co. from debtors resident in Scotland. No notice
.

of the assignment

is

given to the Scottish debtors.

action in Scotland against

X d

A

brings an
Co. and arrests (attaches) the

debts duo from the Scottish debtors to

Xd

Co.

Under Scottish

A with intimation or notice to the debtors. Under the law of England, the
assignment to B would, under the like circumstances, take priority
over the assignment to A.
A obtains judgment in Scotland
against X. for more than the amount of the debts arrested. He
has obtained a good title under the assignment in accordance with
The assignment is valid, and the claim
the lex situs (Scotland).
law, the arrestment is equivalent to an assignment to

of

A

has priority to the claim of

B

(I)

X, an Englishman, incurs in England a debt to A, also an
Englishman. The debt is assigned in France by J. to B. The
validity and extent of B's claim against X is governed by the law
3.

(j)

See chap, xxxii., Rule 203, post.

(S) Alcock V. Smith, [1892] 1 Oh. (C. A.) 238.

See, ©gpecially, pp. 253—253,
judgment of Eomer, J. pp. 263, 264, judgment of Lindley, L. J. pp. 267, 268,
judgment of Kay, L. J.
(Z) Compare In re Queensland, #c. Co., [1891] 1 Ch. 536; [1892] 1 Ch.
(C. A.) 219. This case is decided by North, J., on the ground given in the
It is decided by the Court of Appeal (affirming the judgment of
illustration.
North, J.) on a diilerent ground, but the Court does not seem to question the
soundness of the view taken by North, J. Note :that In re Queensland, %o. Co.
is an instance of a distinct conflict between the lex situs and the lex domiailii,
and that the lex situs prevailed. Compare Le Feuvre v. Sullivan (1855), 10
;

Moore, P. O.

;

1.
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of England,

i.e., it

4.

X

depends upon the obligations incurred under

A.
The circumstances of

English law by
tion 3.

to

B brings an

the case are the same as in Illustra-

action against

X for the debt.

of contracting the debt, has a set-off against
set-off in the action

5.

to

New

New York

of

at the time

the

York, assigns in

New York

an English

trust fund.

his wife, a reversionary interest in

Under the law

X,

X can plead

by B.

In 1891, H, domiciled in

W;

A.

notice

is

not required in order to

In 1894, H, being in England, assigns
by way of mortgage. Notice of the later

complete the assignment.
the said interest to

assignment

is

A

given to the English trustees.

England the

action in

against the earlier assignment in favour of
notice

is

In an administration,

assignment in favour of

later

W,

i.e.,

A

is

good

the effect of

determined by the law of England (lex situs) and not by

the law of

New York

Rule 154 (w).

(m)

— Subject

to the

exception hereinafter

mentioned, and to Rules 152 and 153

(o),

the assignment

of a movable, wherever situate, in accordance with the
law of the owner's domicil, is valid.

Comment and

Illustrations.

" The general rule is, that a transfer of personal property, good
by the law of the owner's domicil, is valid wherever else the
"property may be situate" (p). " The transfer of personal pro" perty must be regulated by the law of the owner's domicil, and,
" if valid by that law, ought to be so regarded by the Courts of
"

"every other country where

it is

brought into question "

(q).

(m) Kelly v. Selwyn, [1905] 2 Oh. 117. The ratio decidendi was "the law
" of the CJourt which is administering the fund," which is equivalent to " the law
"of the forum far the recovery of the debt," which "presents much analogy
" with the situs of a corporeal movable." See Westlak© (5th ed.), p. 214. Compare PeUkm V. Brooking (1858), 25 Beav. 218. A restraint on anticipation
imposed by an English settlement is valid despite its conflict with the law of
the domicil.

Compare Kule

(») See Story,

s.

(o) See p. 561

and p.

184, p. 685, post.

384.
565, ante.

{p) Story, e. 384. Compare North Western Bank v. Poynter, [1895] A. O. 56.
(?) Liverpool Marine Co. v. Hunter (1868), L. E. 3 Oh. 479, 483, judgment

of Chelmsford, C.

This dictum, however, was specially evoked by the case of

transfer of ships at sea, where no lex situs
trates

is

applicable.

Rule 152, p. 561, ante.
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" It seems clear that a transfer of movables, here good by our
" law, -would here be held good, notwithstanding that it might not
" comply with formalities required by the law of the domioil of
" the owner, but there has not been quoted to me, nor have I
" found, any clear case of a transifer, good according to the law of
" the domicil of the owner, and made there, but held bad for not

"conforming

to

the law of the country where the goods are

" situate "(y).

The cases which illustrate these authoritative dicta have mainly,
df not exclusively, reference to general assignments of movables.

No

reported case can

porting this Rule

by

(it is

believed) be cited as absolutely sup-

(s) in reference to individual

assignments, e.g.,

gift or sale; but the validity of such assignments,

accordance with the owner's
for granted

l&sa

domicilii, is

by judges and by writers

we may assume that a sale or
England will, at any rate if made

that

when made

in

so uniformly taken

of eminence, such as Story,

gift

by a person domiciled

in

in England, be held (if it be

in accordance with English law) to be valid as regards goods,

wherever situate.

And

it

may

possibly be the case that such sale or gift of goods

situate in England,

which

is

made

by a person domiciled in a foreign country,
and is valid by, the law of his

in acoordajioe with,

domicil, will be held valid in England.

iV

is

a trader domiciled in

Maryland, and carrying on business both in Maryland and inEngland. He is owner of movable property in England. N,
under a deed of arrangement executed in Maryland, assigns all
his property to A, as trustee, for the benefit of his creditors. The
deed is valid according to the law of Maryland (JV's lex domicilii),
but is not registered in accordance with the Deeds of Arrangement
Act, 1887 (50 & 51 Vict. c. 57), ss. 4, 5, and therefore, if governed

by the law of England (J,ex situs), is void. After the deed has been
executed, X, a creditor who has obtained judgment in England
(>•)

Dulaney

v.

Merry # Hon, [1901]

1

Q. B. 536, 541, 542, judgment of

Channell, J.
(s) The cases which may be cited refer to geaeral assigumenta, e.g., in case
of death, save North Western Bank v. Poynter, [1895] A. O. 56, which deals
with the rights of an assignee of a bill of lading of goods landed in Scotland,
assignor and assignee being domiciled in England, where the assignment was
made. It is not, however, clear that the situs of the goods was properly taken
to be in Scotland (see p. 562, ante'), so that the case may illustrate Eule 152,
p. 561, ante. In any case the Court held that there was no actual conflict of
English and Scottish law. "In Lee v. Abdy (1886), 17 Q. B. D. 309 (p. 566,
ante), the Court declined to treat the insurance policy as having a local situs,
«) that no conflict of law arose between the lex sitiis and lex domicilii.
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N, causes N'b movable propertj^ in England to be taken in
execution. Tbe title of A to the property has been held valid as
But the property in this case passed
against the title of X (i)
against

.

under a general assignment. How far, therefore, the principle of
Rule 154 applies to cases of individual assignments still admits
of

much

doubt.

X, domiciled and being in England, makes a gift bj deed to
A'oi goods at Paris. The gift is valid here without reference to
If X were to bring the goods to England, no
French law (u)
third person (a;) having acquired a title to them under French
law, 'the goods would be held to be the property of A.
2. The same result ought (it would seem) to follow if X, when
domiciled in England, but being in France, makes a gift by deed
1

.

to

A of goods at Paris.

possibly hold that the

and that

therefore, if

In such a case, however, our Courts would
form required by the lex loci was imperative,
the gift does not, by the law of France, pass

the property in the goods, there has been no transfer of property
at all.
3.

X, again, domiciled and being

property, in goods can be conveyed

by word

in a foreign country, where

by a verbal
London.

of mouth, furniture of X's in

gift,

gives

4,

The property

(perhaps) passes to A.
It must, however,
last

remain doubtful whether, at any rate, the two
fall within the exception to our Rule.

examples do not

Exception.

—When

the

law

of

the country where a

movable is situate {lex situs) prescribes a special
form of transfer, an assignment according to the
law of the owner's domicil [lex domicilii) is, if the
special form be not followed, invalid (j/).
(i) Dulaney v. Merry ^ Son, [1901] 1 Q. B. 536.
See, now, the Deeds of
Arrangement Acifc, 1914 (4 & 5 Geo^ 5, c. 47).
(«) As to French law, see Code Oivil, Art. 931.
(«) This limitation must probably be added in accordance with Rule 152,
p. 561, ante. See Castrique i. Imrie (1870), L. E. 4 H. L.. 414; Gammell v.
Sewell (1860), 5 H. & N. 728; Stringer v. English, #o. Ins. Co. (1870), L. K.

5 Q.
(2/)

B. 599.
Story,

Bl. 234, 246.

s.

383.

See Robinson

The exact

v. Bland, (1760), 2

Burr. 1077, 1079;

limits of this exception are, like the -limits of the

1

W.

Rule

CJompare Dulaney v. Merry # Son, [1901] 1 Q. B. 536, 642,
judgment of Ohannell, J., and Coate v. Jeohs (1872), L. R. 13 Eq. 597, where
it was held that the English Bills of Sale Act does not apply to a bill of sale
of goods in Scotland given in England by an EingUsh debtor to an English
itself, haj?d to fix.

Digitized

by Microsoft®

.

MOVABLKS.

571

Comment.
The law

of the owner's domioil does not determine the validity
of a transfer of movables, if " there is some positive or customary

"law of

the country where they are situate providing for special
" cases (as is sometimes done), or, from the nature of the particular
" property, it has a necessarily implied locality " (z). Among the
latter class

have been placed contracts respecting public funds or
which requires them to be carried into

stock, the local nature of

execution according to the local law.

No

positive transfer can be

made, of such property except in the manner prescribed by the
local regulations (z)

creditor.

So, also, as regards goods in Ireland.

Brookes

v.

Harrison (1880),

In the Scottish case, 'Great Northern Railway Co. v. Laing
(1848), 10 D. 1408, a mandate exoouted in England was treated as effective

6 1j.

E.

Ir. 85.

though not in aocordanoe with Scottish law in point of form.
(a) Story, a. 383; Didaney v. Merry # Son, [1901] 1 K. B. 536, 542.
In
Smelting Co. of Australia v. Commissioners of Inland Revemie, [1897] 1 Q. B.
(O. A.) 175, an assignment of a patent in England was held valid for stamp
duty, although registration of the transfer was required in New South Wales.
See judgment of Eighy, X.. J., at p. 183. A distinction is drawn In re Cigala's
Settlement Trusts (1878), 7 Oh. D. 351, 357, per Jeaael, M. E., between the
assignment of a beneficial interest and a legal transfer in respect of French
Government stocks. Hence an instrument invalid as an assignment may be
valid as a. contract to assign. Cf p. 545, ante, and p. 586, post.
.
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CHAPTEE XXV.

CONTRACTS
(A)

Rule 166

(b).

— In

(a).— GENERAL

RULES.

PRELIMINARY.

this

Digest the term "proper law of

a contract " means the law, or laws, by which the parties

may fairly be presumed to
have intended, the contract to be governed (c); or (in
other words) the law or laws to which the parties intended, or may fairly be presumed to have intended, to
submit themselves.
to a contract intended, or

Comment.

A

contract

is

a promise, or set of promises, enforoeable, or in-

tended, at any rate, to be enforceable,

by law.

The

parties to a

contract must. always, therefore, intend, or be presumed to intend,
that

it

(e.g.,

law of some country

shall be subject to, or governed by, the

England),

or, it

may

be, that part of the contract shall be

governed by the law of one country

made and

(e.g., of

England) where

it is

part of the contract by the law of another country {e.g.,

of Scotland) where
(a) Story, chap,

it is to

be performed (d).

especially ss, 2il

viii.,

—373;

The law

Westlate (5th

or laws

ed.), chaps, xii.

pp. 321—447; Wharton, as. 393—546;
PoUook, Principles of Contracts (8th ed.), pp. 405 416; Savigny (Guthrie's

and

xiii.;

Foote (4th ed.), chap,

viii.,

—

2nd ed.), ss. 369—374, pp. 194—272; Bar (Gillespie's transl., 2nd ed.),
86. 247—284, pp. 536—630.
(6) For the substance of this definition, see Lloyd v. Gmbert (1865), L. E.
1 Q. B'. 115, 122, 123, per Curiam, judgment delivered by Willes, J.; In re
Missouri Steamship Co. (1889), 42 Ch. D. (O. A.) 321, 336, judgment ot
Halsbury, C. Compare comment on Kule 160, p. 588, post. See also Eamlyn
V. TaUsker IHstUlery, [1894] A. O. 202; Spurrier v. Za Claohe, [1902] A. C.
transl.,

446, 450; In re Fitzgerald, [1904] 1 Ch. (C. A.) 573; British South Africa Co.

Beers Consolidated Mines, Ltd., [1910] 2 Ch. 502 (reversed on a different
In re Smith, [1916] 12 Ch. 206.
(c) Or, more accurately, though in more cumbersome language, " the law of
" the country, or the laws of the countries, by the law or the laws whereof the
T. 2>e

point, [1912] A. O. 52);

" parties

to

a contract intended, or may

fairly be

presumed

" contract to be governed."
{d)

Hamlyn

v.

TaUsker

Distillery\,
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intended that a contract shall be governed

may

be

conveniently termed the "proper law of a contract" (e).

•

1.

A

Illustrations.

Scotsman and an Englishwoman marry in England.

provided by the terms of their marriage contract

is

contract shall be governed

Scotland
2.

A

by

the law of Scotland.

the proper law of the contract (/)
Scotsman domiciled in Scotland marries in

It

the

that

The law

of

is

Scotswoman,

also domiciled in Scotland.

or settlement

is,

England a

The marriage

contract

before their marriage, executed in England.

in the Scottish form.

The law

of Scotland is the proper

It is

law of the

contract.
3.

X, an English underwriter,

enters into an English policy of
It is part of the terms

insurance with A, an English shipowner.

of the policy that a particular term in it shall be interpreted in

accordance with French law.

The law

of

England and the law of

France, to the extent intended by the policy, constitute the proper

law of the contract.

Rule 156
to

have

(ff).

—Where any Act

extra-territorial operation

of Parliament intended

makes any contract

(1) valid, or
(2) invalid,

the validity or invalidity, as the case may be, of such
contract must be determined in accordance with such

Act

of

Parliament, independently of the law of any

foreign country whatever (h ).
(e)

As

to the rule for ascertaining the intention of the parties, or, in other
wih.a:t is the " proper law," see Rule 161, p. 602, and

words, for determining

Sub-Rules 1—3, pp. 606—615, post.
Napier (1880), 15 Oh. D. 614; CoUiss
(/) Compare Chamberlain v.

v.

Hector

(187S), 19 Eq. 334.
II. (A.), p. 34, ante.
(^) See Intro., General Principle No.
(h) For examples of such Acta determining
Capacity, see"the Marriage Act, 1835 (5 & 6 Will. IV. o. 54); the Deceased
Wife's Sister's Marriage Act, 1907 (7 Edw. VII. c. 47); Brooh v. BrooTc (1861),

9 H. L. C. 193; the Royal Marriage Act, 1772 (12 Geo. III. o. 11); The
Sussex Peerage Case (1844), 11 CI. & F. 85.
Form, see the Foreign Marriage Act, 1892 (55 & 56 Vict. c. 23), and conf
Este V. Smyth (1854), 18 Beav. 112; 23 L. J. Oh. 705; Bills of Exchange Act,

1882 (45

&

46 Vict.

c.

61),

a.

72.

Legality, see Slave Trade Acts (5 Geo. IV.
6 & 7 Vict. c. 98; 36 & 37 Vict. o. 88).
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Comment.
Sometimes, though not often, an Act of Parliament lays down a
positive rule as to the validity or invalidity of a contract, wherever

Whenever an Act

made.

of Parliament thus validates or invaK-

dates a contract, a British Court

must obey the enactment, without

considering the effect of any foreign law which might otherwise
be applicable to the case.
Illustrations.

A

1.

British subject marries a

marriage

Frenchwoman

at Paris.

The

celebrated in accordance with the provisions of the

is

Foreign Marriage Act, 1892. The marriage is invalid in France
for want of compliance on the part of the woman with the formalities required by French law. The marriage is valid, i.e., its
validity is determined solely by reference to the provisions of the
Foreign Marriage Act, 1892 («).

A

2.

member

woman

of the British E,oyal

Family marries

a foreign

in a foreign country, in contravention of the provisions of

the Koyal Marriage Act (12 Geo. III. c. 11), which apply to
members of the Royal Family wherever and under whatever circumstances they marry. The marriage, whether valid or not by
the law of the foreign country,

mined

solely

A

3

by

is invalid, i.e., its

British subject,

validity is deter-

Royal Marriage Act

reference to the

when in a foreign

(fc)

country, lends

money

to

be employed in slave trading, in contravention of the Slave Trade
Act, 1824 (5 Geo. IV.

1843

(6

&

7 Vict.

c.

c.

113),

98).

and the Slave Trade Act,
whether lawful by the

s. 2,

The

contract,

law of the foreign country or not, is invalid
and A visit Monte Carlo from time
4

X

.

A

the tables there.
tions.

advances the

sum

(I).

to

time to gamble at

necessary for these expedi-

.X keeps an account of the financial results of the expedi-

lost money in gambling at the tables,
money advanced to X for the purpose of
so gambling. There is nothing in the law of Monte Carlo which
makes either gambling or the advance of money for the purpose
tions,

and admits that he

and

indebted to

is

A

of gambling illegal.

for

On

X's death, before repayment of the sums

See, further,
(j) See Bste v. Smyth (1854), 18 Beav. 112; 23 L. J. Ch. 706.
chap, xxvii., Rule 182 (v), p. 662, post.
(k) The Sussex Peerage Case (1844), 11 Ol. & F. 85.
Contrast Swifte v.
Attorney-General for Ireland, [1912] A. C. 276, in which it was held that the
Act 19 Geo. 2, o. 13, 3. 1, had no extra-territorial operation.
(J)

Compare Ueg.

v.

Zulueta (1843),
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A, ho claims from X's executrix the amount due

to

A.

has a right to recover such amount (q)

Rule 157 (m).
enforced

if its

—A contract

enforcement

otherwise valid cannot be
is

opposed to any English

rule of procedure («).

Comment and
This Rule

is

Illustrations.

easy to understand, and illustrations of

its

opera-

tion are easy to find

X,

1.

at Calais, orally engages

more than a year;

there

is

A

him as a clerk
memorandum of

to serve

no written

for
the

The agreement, though not in writing, is valid by
French law. But under the fourth section of the Statute of

contract.

Frauds no axjtion can be brought on such a contract unless there is
a memorandum thereof in writing. A cannot enforce the contract
in England against
(o)
2. A, a Frenchman, wins 1001. from X, a Frenchman, on bets
made in France upon the result of a race taking place in France.

X

(?) See Saxby v. Fulton, [1909] 2 K. B. (C. A.) 208. Compare Quarrier v.
Colston (1842), 1 Phillips, 147, which was decided before the Gaming Act,

& 9 Vict. c. 109). Neither that Act nor the Gaining Aot, 1892 (55 Vict.
makes the transactions stated in this illustration illegal. The former Act
makes wagering contracts null and void and forbids suits being brought to
recover money won on wagers the latter makes null and void a promise to pay
any person any money paid by him under a contract rendered null and void by
As the Act of 1845 cannot obviously be interpreted aa
the Act of 1845.
rendering null and void wagering contracts entered into abroad, the Aot of 1892
1845 (8

o. 9),

;

cannot apply to a transaction, in respect of such contracts, even if
a similar transaction in respect of an English wagering contract.

it

applied to

however, uncertain whether .the Gaming Aot, 1892, renders it impossible
money lent for the purpose of making bets. It has been decided that
it does not apply to money lent to pay wagering debts already incur^red (In re
O'SJiea, [1911] 2 K. B. (O. A.) 981), and Carney v. PUmmer, [1897] 1 Q. B.
It

is,

to recover

694, certainly does not establish that the

Act applies to money

lent to

make

bets.

Quarterly EevieW, p. 634; Anson, Law of Contract (15th ed.),
pp. 236, 237; Safery v. Mayer, [1901] 1 K. B. (C. A.) 11, which is not a
case of a loan, bat of advances for bets on a joint account; Tatam v. Reeve,

See also 20

Law

[1893] 1 Q. B. 44.
(m) See Bristow v. SegrweviUe (1850), 5 Ex. 275; 19 L. J. Ex. 289; Leroum
Conf. Gibson v. Holland (1865), L. E. 1
V. Brown (1852), 12 C. B. 801.
See Intro., General Principle No. II. (B.), p. 34; and see pp. 37,
O. P. 1.
(«)
(o)
V.

As to wide meaning of term " procedure," see chap, xxxii.. Rule
Compare Leroux v. Brown (1852), 12 O. B. 801; 22 L. J. O. P.

Holland (1865), L. E.

1 C. P. 1.
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The Gaining Act, 1845,

s.

18, enacts that

no suit shall be brought

in any Court of law or equity for recovering any

sum

of

money

won upon a wager. A cannot enforce the wager in
England against X, i.e., he cannot recover the 1001., and this is so
even though the wager be lawful and the 1001. be recoverable in
France (p)
3. J? in France gives a cheque, drawn by him on an English
bank, partly in payment of money lent by ^ to
to enable him
to play at baccarat at a club in France, and as to the balance to be
applied by A. in discharging the debts incurred by
when playing
baccarat in the club.
The consideration for the cheque is legal
alleged to be

X

X

according to the law of France, but under the
(6

&

6 Will IV.
.

c.

41),

s.

4, a security given for

advanced for playing at cards
consideration.

An

is to

it

Act, 1835

money knowingly

be deemed given for an illegal

action is brought

cannot recover upon

Gaming

upon the cheque hy A.

A

in an English Court (r).

worth while to notice here a marked distinction between
which come within Rule 156 and cases which come within
Rule 167, now under consideration. Where a contract is alleged
to be within Rule 156, the person making the allegation must show
that the Act of Parliament which makes a given contract valid or
invalid, as the case may be, was intended by Parliament to have
extra-territorial operation, i.e., to operate outside England; where,
on the other hand, it is alleged that a contract falls within Rule
157, the peraon relying on the allegation must show that the rule
It is

cases

law which prevents the enforcement of the contract is a rule of
But if this can be shown there is no need to prove that
it has extra-territorial operation.
A statute, for exam'ple, makes
wagering contracts void. If it is alleged that this enactment
rendei'R void a wager made in a foreign country where the wager
is lawful and valid, then the person relying on the invalidity of
the wager must show that the statute was intended to apply to
wagers made out of England. If, on the other hand, a statute
enacts that no action shall be brought for the recovery of money
of

procedure.

(p) Compaj-e
suit

was

Browne

also barred

v.

by the

Bailey (1908), 24 T.
fact that it

L,.

Was based on

R. 644. In that case the
a cheque given in France

in respect of losses in betting.
(r) This IB the true explanation, of the decision in Moulis v. Owen, [1907]
K. B. (C. A.) 746; see judgments of Collins, M. B., p. 750, and of CbzensHardy, L. J., at p. 756. Compare Wynne v. CaUender (1826), 1 Euss. 293.
Note that, if A had sued on the debt owing to him, and not on the cheque, he
would have been able to recover. See Saxby v. Fulton, [1909] 2 K. B. (C. A.)
208; and p. 575, ante.
1
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on a wager, then it is necessary for the person relying "on the
statute for a defence against the action to show what, in the particular instance, is self-evident—that the enactment lays down a

lost

rule of procedure; but there is no need to

ment was intended

(B)

to operate

show that the enactbeyond the limits of England (s)

VALIDITY OF CONTRACT.
(i)

Capacity.

—

Rule 158 (^). Subject to the exceptions hereinafter
mentioned, a person's capacity to enter into a contract
is governed by the law of his domicil {l,ex domicilii) at
the time of the making of the contract.
(1) If

he has such capacity by that law, the contract
is, in so far as its validity depends upon his
capacity, valid

(2) If

(m).

he has not such capacity by that law, the
contract

is invalid.

Comment.
The general

principle of English law seems

now

to

be that a

person's capacity to contract, or in other words to bind himself

a promise, is governed

by the law

by

of the country where he is

domiciled.

—

Compare Cohen, 20 Law Quarterly Eeview, pp. 127 130.
See Re Da Cunha (1828), 1 Hagg. Eco. 237; Sottomayor v. De Barros
(1877), 3 P. D. (C. A.) 1; Se Cooke's Trusts (1887), 56 L. J. Ch. 637; Cooper
V. Cooper (1888), 13 App. Gas. 88; Ogden v. Ogrden, [1907] P. 107; [1908]
P. (C. A.) 46; Viditz v. O'Hagcm, [1900] 2 Ch. (C. A.) 87; In re Bankes,
(s)
(<)

[1902] 2 Ch. 333, 343. Se© also M'Feetridge v. Stewarts, [1913] S. C. 773 (Ofc,
of Sess.), and p. 583, post; Westlake (5th ed.), chap, iii., pp. 43
48; Foote

—

(4th ed.), pp. 67—72. Compare Story, ss. 64, 81, 82. It should be added that
the view of these writers is expressed in very doubtful terms; and Foote ajid
Story, at any rate, seem to LncUne to the doctrine that contractual capacity is
governed by the law of the country where the contract is made (lex loci
contractus')

Note that this Eulie has no reference to contracts with regard to land. See
Enle 150, p. 542, ante. See, as to " status," Eules 136—140, pp. 500 513, ante.
(u) It may, of course, be invalid on other grounds, e.g., the not being made
in due form. See Rule 159, p. 583, post.

—

37

D.
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the lex domicilii are

favour of

The* authoritative dicta in
strong {v)

"It is a well-reoognized principle of law," says the Court of
Appeal in Sottomayor v. De Barros, " that the question of
" personal capacity to enter into any contract is to be decided
" by the law of domicil.
As in other contracts, so in
" that of marriage, personal capacity must depend on the law
"of domicil" (a;).
.

.

.

So, again, in a case the decision of which turned

upon the capa-

city of an Irishwoman, aged L8, and domiciled in Ireland, to bind

by a contract there made with her future husband whilst
still an infant under Irish law. Lord Halsbury thus lays
down the law as to capacity: "None of these cases [i.e., cases

herself

she was

" with reference to dower] relate to the question of incapacity to

"contract by reason of minority, and the capacity to contract

is

" regulated by the law of domicil. Story has, with his usual pre" cision, laid down the rule («/) that, if a person is under an inca-

" pacity to do any act by the law of his domicil, the act

when done
same law wherever its validity may
"come into contestation with any other country: quando lex in
" 'personam dirigitur respiciendum est ad leges illius civitatis quce
"personam habet subjectam.
" There is an unusual concurrence in this view amongst the

'

'

there will be governed

by

the

It is said that the familiar
"writers on international law.
" exception of the place where the contract is to be performed
.

.

.

" prevents the application of the general rule.
But [an]
"
overwhelming answer is to be found in this, that the
" argument assumes a binding contract, and if one of the parties
.

.

.

.

.

.

"was under

incapacity the whole foundation of the argument

"fails "(2).

These dicta lay down the broad rule of English law in reference to contractual capacity (a).

A

person's capacity to contract

But the authority of these and other dicta in favour of the lex domioilii
a good deal shaken, not by the judgment, but by the dicta contained in the
judgment of the Court of Appeal in Ogdea v. Ogden, [I'SOS] P. (0. A.) 46.
(a;) Sottomayor v. J>e Barros (1877), 3 P. D. (C. A.) 1,
5, per Curiam; and
(v)

is

compare In re Ooolee^s Trusts (1887), 56 Jj.
Stirling, J., and Udm/ v. Udny (1869), L. K.
of Lord Westbury.
(3/)

Conflict of Ijawsi,

b.

J.

Oh. 637, 639, judgment of

1 So.

App.

441, 457,

judgment

64.

Cooper (1888), 13 App. Cas. 88, 99, 100, per Halsbury, C.
(«) Oompaie In re Cooke's Trusts (1887), 56 L,. J. Oh. 637, 639, judgment
of Stirling, J.; but contrast the criticisms in Sottomayor v. Be Barros (1879),
(a)

Cooper

v.
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marriage, or to enter into any contract connected with marriage,
certainly depends

his or her domicil at the time

upon the law of

of the celebration of the marriage or of the
tract (6).

making

though not

It is further possible,

of the con-

certain,

that,

as

implied in one at least of the dicta already cited, a person's capacity
to bind himself by an ordinary contract also depends upon his
lex domicilii (c)

Illustrations.

A

1.

cousins;

By

Portuguese

man and

woman

Portuguese

a

are

the law of Portugal they are under an incapacity to

one another.
i.e.,

first

they reside in England, but are domiciled in Portugal.

They

marry

are incapable of intermarriage in England,

by the law of their domicil (d).
Englishwoman, domiciled in England, is an infant.

their capacity is governed

2. A.Ti

Previously to her marriage she enters with her intended husband,
a

Frenchman domiciled

in France dealing

They intermarry
contract
contract

A

A\'ith

in France, into a notarial contract

made

her property according to French law.

Her capacity

in France.

is

governed by English law.

is

invalid (e).

As

to

make

she

is

the notarial

an infant, the

engaged to marry a
Scotsman domiciled in Scotland; it is contemplated that they
should reside, and they do in fact after their marriage reside, in
She executes in Ireland an ante-nuptial contract with
Scotland.
her intended husband whereby her rights to property after the
3.

girl of 18, domiciled in Ireland, is

marriage are regulated.
contract

is

Her capacity

to

make

this ante-nuptial

governed by Irish law {lex domicilii)

(/);

and as she

under such law was, being an infant, incapable of binding herself

by

a contract not to her advantage, the ante-nuptial settlement is

invalid {g),

i.e., is

voidable

by her

Qi).

D. 94, 100, 101, of Sir J. Hannen, on Sottomayor v. He Barras (1877),
D. (C. A.) 1; OffOen v. Offden, [1908] P. (O. A.) 46, 73.
(6) In re Coohe's Trusts (1887), 56 L. J. Cli. 637; Coop&r v. Goober (1888),
See, as to capacity to contract marriage, chap, xxvii.,
13 App. Oas. 88.
Rules 182, 183, pp. 661, 678, -post; and note Exception 1, p. 580, post.
5 P.

3 P.

(c)

See Exception

1,

p. 580, -post.

Id) Sottomayor v. De Barros (1877), 3 P. D. (C. A.) 1.
(e) In re Coohe's Trusts (1887), 56 L.. J. Ch. 637.

Whether this affects the
is also the lex loai contractus.
(J) Note that it
Apparently not, according to In re Banhes, [1902]
validity of the contract ?
2 Oh. 333.
{g) Cooper v. Cooper (1888), 13 App. Oaa. 88.
(A) Dwnoan v. IHxon (1890), 44 Ch. D. 211.

37(2)
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In 1844 an Englishwoman married to a French husband,.
•whose domicil is French, enters in England, after her marriage,
4.

and therefore when domiciled in France, into a contract with
moneys invested in

respect to her reversionary interests in trust

The

the English funds.

contract' is in substance valid according-

but, if governed

French law,

to

by English

law, is ipvalid on

The

account of the woman's incapacity to contract.

woman's contractual capacity

valid, i.e., the

law of her domicil

contract is

governed by the

is

(i)

5. In 1864 an Englishwoman domiciled in England,' when still
under 21, marries an Austrian subject domiciled in Austria.
Before the marriage they execute a marriage settlement (marriage
Under Austrian law a husband
contract) in the English form.

and wife have a right

to revoke their

marriage settlement not-

withstanding the birth of issue and notwithstanding

and

by

this right of revocation

ratification,
is

not lost

In 1893 the husband and wife exercise their

lapse of time.

right

cannot be waived and

of revocation

and annul the settlement.

In 1896 they

bring in England an action against the trustees of the

settle-

ment, claiming a declaration that the settlement was revoked
the action of the husband and wife in 1893.
effectual, i.e., the incapacity of the

The

by

revocation is

wife as an infant to make a

settlement under English law (lex diomicilii), and her incapacity to

make an
after

irrevocable settlement under Austrian law (lex domicilii

marriage),

make

it

impossible for the settlement to be

valid (k)

Exception

1.

—A

person's capacity to bind himself

ordinary mercantile contract

is

by an

(probably) governed

by the law of the country where
made [lex loci contractus) (l).

the contract

is-

Ymmg (1851), 4 De G. & Sm. 217.
O'Hagam, [190>0] 2 Ch. (C. A.) 87; and compare Smith v.
Luoas (1881), 18 Oh. D. 531.
(?) See Male v. Roberts (1799), 3 Eap. 163; Stephens v. MoFarland (1845),
8 It. Eq. Bep. 444; Re ITOrlecms (1859), 1 Sw. & Tr. 253; Guepratte v. Ymmg^
(1851), 4 D© G. & SI. 217; Simonm v. Mediae (1860), 29 L. J. P. & M. 97,
99; Sottomayw v. Be Barros (1879), 5 P. D. 94, 100, 101, language of Sir J.
(J)

Quepratte

Qi)

Viditz V.

v.

Hannen; Offden

v. Offden, [1908] P. (0. A.) 46.
M'Feetridge v. Stewarts,
[1913] S. 0. 773, Ot. of Session, supports this^ and follows Male t>
Roberts (1799), 3 Esp. 163.
Compare especially Foote (4fch ed.), pp. 69, 70, and Westlake, pp. 43—48.

Ltd.,
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Comment.
" It has been doubted whether the personal compietency

or

"incompetency of an individual to contract depends on the law
" of the place where the contract is made, or on the law of the
" place where the contracting party is domiciled. Perhaps in this
" country the question is not finally settled, though the prepon" derance of opinion here, as well as abroad, seems to be in favour
of the law of the domicil.
It may be that all cases are not to
""
be governed by one and the same rule" (m).
These words exactly express the doubt which exists as to the law
governing a person's contractual capacity. On the one hand, it
appears to be established that, in accordance with Rule 158 («),
""

capacity to marry or to enter into a contract connected with

marriage depends on the lex domicilii of the contracting party;
it is further clear that the language judicially used in

and

Sottomayor

v.

De

Barros

(o) implies that a person's lex domicilii

governs his capacity to enter into any contract whatever.

On

the

other hand, there are strong grounds for holding that capacity

an ordinary mercantile contract,

to enter into

e.g., for

for the purchase or sale of goods, is goveraed, not

a,

loan or

by the

lex

domicilii of the contracting party, but by the law of the place

where the contract

is

made

holds to this opinion (p)

.

(lex loci contractus)

In one reported

case,

Story certainly
where the point is

.

though not precisely decided. Lord Eldon held,
made by an English infant in Scotland,
that the eSect of infancy, as a defence to an action on the conTo this may be added
tract, depended upon the law of Scotland.
that to allow the validity of an ordinary contract made in England by a person domiciled abroad to depend upon the law of his
•distinctly raised

in regard to a contract

domicil would

inconvenience and injustice.
It
an Englishman of the age of 24,
who happened to be domiciled in a country where the age of
often

lead

would certainly be strange
majority

is

to

if

fixed at 25, could escape liability for the price of

goods bought by him from a tradesman in London by pleading
that he was a minor under the law of his foreign domicil and not
(m) Cooper

v.

Cooper (1888), 13 App. Caa.

Compare Lord Wateom,
(») See p. 577, ante;

86, 108,

p«r Lord Maonaghten.

p. 105.

and

see further, as to capacity to marry, chap, xxvii.,

Rules 182, 183, pp. 661, 678, poet.
(o) See pp. 578, 579, dntei
(p) See Story, s. 82; Saul v. Sis Creditors (1827), 5 Mar. N. S. 569,
598.
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liable for the price of the goods.
to the case of a

Similar considerations applj

married woman.

Illustrations.
1.

X, an infant domiciled in England,

is,

A

X in

brings an action against

in a foreign

pays

A

is

(q)

X, an infant domiciled in England, enters, when
into a contract to serve A, a domiciled Scotsman, for
to enter into the contract is {semble)

law of Scotland (q)
3. X, a man of 21,
is

is

He

incurs a debt to a tradesman in

for the debt in England.

His capacity

his liability for the debt,

is

4.

till

He

the age

England which he

He

is

is

sued

and therefore
(semble) determined by the law of
to contract,

(r)

X, a man

of 18, domiciled in Russia, accepts [in England?]

a bill of exchange.

by a

six .months.

an Englishman residing in England.

not capable of incurring under the law of his domicil.

England

in Scotland,

governed by the

domiciled in a foreign country where minority lasts

of 22.

so paid.

governed by the

2.

X's capacity

for him.

it

England for the money

Semble, X's capacity to incur the debt to

law of the foreign country

when

A

country, arrested for a debt there incurred.

bill of

An

infant

is

exchange according

not capable of binding himself
to the

law of England.

X's

" It appears
(?) Compare Maie v. Roberts (1799), 3 Esp. 163; 6 R. R. 823.
" from the evidence in this case, that the cause of action arose in Scotland ; the
' contract must be, therefore, governed by the laws of that country where the
" contract arises. Would infancy be a good defence by the law of Scotland, had

"the action been commenced there? " 3 Esp. 164; 6 R. R. 823, per Eldon, C.
"The law of the country where the contract arose must govern the contract
" and what that law is, should be given in evidence to me as a fact. No such
" evidence haa been given and I oaamot take the fact of what tliat law is, with" out evidence." 3 Esp. 164, 165 6 R. R. 824.
In Male v. Roiberts the domical of the infant is not stated, hut, semble, was
English. Illustration 1 gives the facte in Male v. Roberts; nor does it seem
that, if a similar case should now arise, the result would be affected by iihe
Infants' Relief Aob, 1874 (37 & 38 Vict. o. 62), s. 1, which cannot be assumed
to have any extea-territorial operation; which (unlike s. 2) does not deal with
procedure; and which, moreover, expressly saves the validity of any contract
into which an infant might by the rules of common law or equity enter.
Illustration 2 is suggested by Male v. Roberts, and clearly does not fall within
;

;

the Infants' Relief Act.
(r) See for a case of this kind brought before the French Courts, Pellm
Ferron v. Santo Venia, Journal dw Droit International Prive, v., p. 502; and

compare

Bajr (GUlespie's transl.,

2nd
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capacity to accept the bill (semble.)

England, and he
5.

21.

not liable on the

is

governed by the law of

is

bill (s).

A, an Irishman domiciled in Ireland,

He

583

i^

an infant under

takes service as a labourer in Scotland with

X.

He

is

employment. He
agrees, without consulting anyone, to accept compensation under
the Workmen's Compensation Act, 1906.
After compensation
has been paid and accepted, A brings an action in Scotland claiming damages at common law, and alleges that, as an infant, he is
not bound by the agreement. A's capacity must be determined
not by the lex domicilii (Irish law), but by the lex loci contractus

injured

by an accident

in the course

ofi

his

(Scottish law) (t).

Exception 2.
of

—A

person's capacity to contract in respect

an immovable (land)

is

governed by the

lex

situs (m).
(ii)

Form.

—

Rule 159 (a:). Subject to the exceptions hereinafter
mentioned, the formal validity of a contract is governed
by the law of the country where the contract is made
{lex loci contractus).

(1)

Any

contract

is

formally valid which

in accordance with

is

made

any form recognized as

by the law of the country where the
contract is made (which form is, in this
valid

Digest, called the local form)(.yj.
(2)

No

contract

is

valid

which

is

accordance with the local form

not

made

in

{z).

The case is
1 Q. B. (0. A.) 413.
(«) Suggested by In re SoUykoff, [1891]
very briefly reported, and the infant's domioil is not stated. But it seems to have
been assumed, that his liability in any case depended on the law of England.
Compare Chalmers, BUk of Exchange (8th ed.), pp. 70—72.
(0 M'Feetridge v. Stewarts, Ltd., [1913] S. C. 773, Ct. of Sess.
(«) See pp. 542, 544, ante, as to the limits of this doctrine; and App., J^^ote 20.
207—210; Foote, pp. 349—357; Story, ss. 260—262 «.
Bearoroft (1769), 2 Hagg. Cons. 430; Dairy mple v. Dalrymple (1811), 2 Hagg. Cons. 54; Leroux v. Brown (1852), 12 0. B. 801, 824,
judgment of Jervis, C. J.; Brinhley v. Attorney -General (189'0), 15 P. D. 76.
Alves v.
(z) BrUtow V. SequeiMle (1850), 19 L. J. Ex. 289; 5 Ex. 275;
(sr)

Westlake,

b8.

(y)

Compton

v.

Bodgson (1797),

7 T.

R. 241;

Cleffg v.
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Comment.
The one principle of English law with regard to the law reguform of a contract, or the formalities in accordance with
which a contract is made, is that the form depends, both affirmatively and negatively, upon the law of the country where the con" The formalities required for
tract is made (lex loci contractus).
" a contract by the law of the place where it was made, the lex loci
lating the

"contractus celebrati, are sufficient for its external validity in
" England " (a), and " the formalities required for a contract by
" the law of the place where it was made, the lex loci contractus

England "(&).
which may arise in the application of this pringenerally due (c) to one of two causes, neither of which has

"celebrati, are also necessary for its validity in

Any
ciple is

any
first,

difficulty

special relation to the principles of private international law:

there

contract

may

is

be a doubt as to what

finally

is

completed or made;

the place where a given

thus if X,

living in

England, enters into a contract with A, living in Germany, by
letters sent through the post, there may be a doubt- whether the
contract is to be considered as made in England, and subject,
therefore, as to its form, to the law of England, or made in
Germany, and subject, therefore, as to its form, to the law of
Germany: secondly, it is in some cases hard to determine whether

a given formality, e.g., the necessity for a stamp, belongs to the
form of a contract, in which case it is governed by the law of the
place where the contract is made, or to the evidence of a contract,
in which case the necessity for the stamp is a matter of procedure,
and is governed, not by the law of the country where the contract
is made (lex loci contractus), but by the law of the country where
an action on the contract is brought, or, speaking more generally,
where legal proceedings are taken to enforce the contract (lex fori).

The general

rule,

cation, is clear.

A

however, whatever the difficulties in
contract

made

even though performable in another (e.g., England),

form

its

appli-

in one country (e.g., France),
is,

as far as

England if made in a manner required or
permitted by French law, and is invalid in England if not made
its

goes, valid in

Vignier (1834), 1 Bing. N. C. 151; Benham v.
Kent v. Burgess (1840),
Sim. 361; In re
1 L. R. Ir. (Ch.) 421.

H

133;

(a) Westlake (5th ©d.),

(6) Ibid.,

s.

s.

MorningUm

H state

(1846), 3 O. B.

of M'LougtUin (1878),

207.

209.

(e) A nice question may also be raised as to the extension to be given to the
idea of the " form " of a contract. Does it include, for example, consideration?
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manner required

or permitted by the law of France, and this
though the contract be made in the form required by
English law for the validity of a contract of the same kind when

is

so even

made

in England.

Illustrations.
1

An

2.

An

Englishman passes four weeks in Scotland (d) marries
an Englishwoman, who has only just arrived in Scotland, by mere
declaration before witnesses. The marriage is in a form allowed
by the law of Scotlajid. The marriage is valid (e).
;

Irishman temporarily resident in Japan marries a

woman

in Japan according to the forms required by the
law of the country. The marriage is valid (/).
Englishman and an Englishwoman domiciled in
3. An
England are married in accordance with the ceremonies of the
Church of England in Belgium. The solemnization of the mar-

Japanese

riage does not follow the

The marriage
4
is

.

X

and

A

form required by the law of Belgium.

invalid (g)
enter, in a foreign country, into a contract, which

is

there void for

Exception 1(«).

want

of a

stamp

.

The

contract

is

invalid (h)

— Tlie formal validity of a contract with

gard to an immovable depends upon the

re-

lex siLus (?).

See 19 & 20 Vict. o. 96.
See Compton v. Bearcroft (1769), 2 Hagg. Cons. 430; Dalrymple v.
Dalrymple (1811), 2 Hagg. Cons. 54. Contrast Lawford v. Dames (1878),
(<f)

(e)

4 P. D. 61.

See chap, xxvii., Rule 182, p. 666, post; Leroux

v.

Brown

(1852),

12 C. B. 801, 824, judgmemt of Jervis, C. J. See Story-j ss. 260—262. The
principle, that the formal validity of a contract depends in general upon the

observance of the local form, is specially well illustrated by the decisions with
regard to the validity of a marriage made in a foreign country. The truth is
that the strict adberenoe of English Oourtis to the rule, that the form of a
is governed, by the lex looi contraotiis, arises in a great degree from
the fact that the earliest English decisions on the subject had reference to the
See App., Note 5, " Preference of English Courts for
contract of marriage.

contract

Jjex loci contractus.''
(/)

Rule

Brmhley

v.

Attorney -General (1890), 15 P. D. 76.

See chap, xxvii..

182, p. 661, post.

{g) Kent v. Burgess (1840), 11 Sim. 361.
(A) Bristow v. Seguemlle (1850), 5 Ex. 275; 19
Alves V. Hodgson (1797), 7 T. R. 241.

li.

J.

Ex. 289.

Compare

See pp. 644—546, ante; Adams v. Clutterbuch (1883), 10 Q. B. D. 403;
Compare Baty, Polarized
v. Cohen, [1909] 2 Ch. (C. A.) 129.
L,aw, pp. 80 82. The Exception must be read subject to the observations on
Rule 150, pp. 545, 546, ante, and is not applicable to contracts not intended to
(i)

Bank

of Africa

—

operate as conveyance}, such as equitable mortgages over foreign lands.
also App.,

Note

20.
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Exception 2 {k).

—A

made

contract

in one country in

accordance with the local form {I) in respect of a
movable situate in another country may possibly be
invalid if

it

does not comply with the special for-

malities (if any) required

where the movable is
making of the contract

by the law

of the

at the

situate

country

time of the

{lex situs).

Comment.
The law
situate

of a country {e.g., of France) where a movable

may

is

require for the validity of any contract with regard

made

in a particular ^orm,
In this case it is possible,
though not certain, that such a contract, though made in another
country {e.g., in England), would be held by an English Court
to such
e.g.,

movable that

it

should be

be in writing or be registered.

invalid if it did not conform to the formalities required by the
law of France. The subject, however, is one on which there is a
want of authority {m), and the consideration of it is complicated
by the fact that a contract with regard to a movable is often not
only a contract but also an assignment. It is, however, pretty
certain that a contract, as contrasted with a conveyance, with
regard to land or immovables may be valid even if it does not

comply with the forms, if any, required for its validity by the lex
situs {n), and the increasing tendency of English decisions clearly
is to

diminish the distinction between the rules governing rights

over immovables and the rules governing the rights over movables

when

situate in a foreign country.

Exception

3.

— Possibly

a contract

made

but intended to operate wholly

in,

in one country,

and

be subject
be valid, even
to

law of, another country, may
though not made in accordance with the local form,
if it be made in accordance with the form required,
or allowed, by the law of the country where the
to the

(Jc)

Robinson

v.

Bland (176a), 2 Burr. 1077.

Compare Eule

154, Exception,

p. 570, ante.
(I) For meaning of " local form," see Eule 159, p. 583, ante.
(m) See, however. Smelting Co. of Australia v. Commissioners of Inland
Revenue, [1897] 1 Q. B. (O. A.) 175, whioh, so far as it goes, does not support
tlie

Exception.

(m) See Rule 150, pp. 545, 546, ante.
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subject to

the

law

made(?)(o}.

Comment.
hj the
an English contract and transaction, or a
" contract and transaction of anj other country [than the country
'*
in which it is made], it will be a good contract and enforceable
" in England if it complies with the formalities required, if so in" tended to be an English contract, by the law of England, or, if
" so intended to be a contract of some other country, with the for" malities required by the law of such country "
(p).
This suggestion of Mr. Nelson's cannot be supported by adequate authority, but it is in itself reasonable, and falls in with the
It has been suggested that "if a contract is intended

".parties thereto to be

tendency (g) of English Courts to refer every question connected

with a contract to the law by which the parties intended the

There are, moreover, one or two cases
which are best explained by admitting this possible exception to
Rule 159 (r).
contract to be governed.

Illustrations.

A

Frenchman domiciled

Englishwoman
The marriage takes
settlement is executed by

in France marries an

resident in France, but domiciled in England.

place in France.

Before the marriage a

the parties in France of movable property of the

woman

in

The settlement is made according to the form and in
the manner required by the law of England, but not in conformity with the formalities required by the law of France. If
governed by the law of France, the settlement would be void;
if governed by the law of England, the settlement would be valid.
The settlement is valid (s).
England.

(o) The Exception has normally no appEoation, even if valid, to marriage,,
which must be contracted under the lex looi. But it is exempliiied by marriages
Soe
contracted under the authority of the" Foreign Marriage Act, 1892.
Rule 182, p. 662, post.

Qp) See Nelson, pp. 257, 258.
(?) See, e.g., Re Marseilles Extension Co. (1885), 30 Ch. D. 598;
Missouri Steamship Co. (1889), 42 Oh. D. (C. A.) 321.

In re

" With regard to form, it may be that a contract for the employment of
which has been effectually made according to the law of her flag, would
" be considered valid although not completed with aU the forms required by the(r)

"a

ship,

"law

of the place of the contract."

Grutten

v.

Bigby

(s) I.e., in

Ch. 179.
"1 hold

it

England.
to

Carver, Carriage by Sea,

(1862), 31 Beav. 561; 32

Vm

Grutten

bo the law of

this

Digitized

v.

K

s.
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Exception

4.

— In

certain cases a bill of exchange

be treated as valid, though

it

may

does not comply with

the requirements, as to form, of the law of the

country where the contract
{iii)

Rule
is

1(J0(m).

(subject to

uiade(^).

Essential Validity.

— The
the

is

essential validity of

exceptions

hereinafter

governed indirectly by the proper law

{x) of

a contract

mentioned)
the contract.

Comment.

A

contract,

though made by persons competent

and though formally

valid {z),

may

to contract

(«/),

nevertheless, on account of

"woman make an

express oontraoit previous to marriag-e, and if on the faith
" of that contract the marriage afterwards takes place, and if the contract relates
"to the regulation of property within the jurisdiction and subject to the laws
"of this country, then and in that ease this Court will administeir the law on

"the Bubjeat as if the whole matter [including the formal validity of the contract] were to be regulated by English law." Per iRomilly, M. R., 31 Bear,
In re Bankes, [1902] 2 Ch. 333: a marriage contract made in Italy
p. 567.
between an Englishwoman and a domiciled Italian is valid, because intended to
operate in England, though its form and substance contravene Italian law;
Viditz y. O'Hagam, [1899] 2 Ch. 569 (reversed on another point, [190O]

"

2 Ch. 87).
(<) See ohap. xxvi.. Rule 172, (1) (a) and (b) pp. 635, 636, post), and Bills
of Exchange Act, 1882, s. 72. See also Rule 156, p. 573, ante.
(«) Robinson v. Blamd (1760), 2 Burr. 1077; Santos v. Iimge (1860), 8 O. B.
<N. S.) 861 (Ex. Ch.); Uoyd v. Guibert (1865), L. E. 1 Q. B. 115; The
Craetano (1882), 7 P. D. (C. A.) 137; Chartered Bank of India v. Netherlands
Co. (1882), 9 Q. B. D. 118; (1883), 10 Q. B. D. (O. A.) 621; Jacobsy. Credit

Zyonnaii (1884), 12 Q. B. D. (C. A.) 589; In re Missouri Steamship Go. (1889),
42 Ch. D. (C. A.) 321; The August, [1891] P. 328; Eamlyn y. Talisher
JHstillery, [1894] A. C. 202; Shrichand v. Lacon (1906), 22 T. L. R. 245;
Trinidad Shipping Co. y. •Alston, [1920] A. C. 888; In re Bomeoina, [1912] 2 Ch.
394: a foreign contracit may be sued upon in England if vaJid by the proper
law, though made without consideration.

Compare Westlake, ss. 212—214; Nelson, pp. 261—266; Eoote, pp. 358—369.
Rule 160 agrees, we think, in substance with the view of Westlake and Nelson,
but not with that of Foote. See App., Note 22, "What is the Law determining
"
the Essential Validity of a C&ntract ?
(k) For the meaning of " proper law of a contract," see Rule 155, p. 572,

ante; and see Rule 161, p. 602, post, and Sub-Rules thereto, pp. 606

—615, post.

For a valuable stabeme<nt of the limits (often neglected) within which the proper
law of a contract, or, in other words, the intention of the contracting partiesi,
can affect its validity, see Pillet, Priucipes
principe d'autonomie de la volont6."

de.

Droit International Priv6, eh. xv.,

"Le

(y) See Rule 158, p. 577, ante.
\z) See Rule 159, p. 583, ante.
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something in the nature of the contract itself, be wholly or partially invalid.
It may, that is to say, be a contract to which, on
account of

its

terms or of

its

nature, the law refuses to give effect.

It then lacks "essential" or

This defect
i.e.,

from

its

may

"material" validity

(a)

from the contract being strictly unlawful,
being one which the law actually forbids; such, under
arise

the law of England,

is

a contract for the promotion of the slave

trade, or a contract which, as being tainted with

champerty or

maintenance, tends to pervert the due course of justice (&). The
defect, again, may arise from the contract being one which, though
not strictly forbidden, is made void or voidable by law; such,

under the law of England, is a gratuitous promise, when not
made under seal, and such is a contract in restraint of trade.

The

laws, however, of different countries differ as to the contracts

which they render invalid. Thus, a contract by a solicitor to
conduct an action on the terms of sharing the damages (if any)
which are recovered, though void under the law of England (c),

may

bo perfectly valid under the law of a foreign country, and a

gratuitous promise, though as a rule void under the law of
land,

is

legally binding under the law of

When,

therefore, a contract contains

many

Eng-

foreign countries.

any foreign element

(i.e.,

whenever there is a possible choice of law), the question may arise,
What is the law which governs the material validity of the
contract?
The reply to this inquiry is admittedly open to some
doubt, but the answer to be drawn from the reported decisions of
English Courts is (it is submitted) given in Rule 160.
The
essential validity of a contract is, subject to very wide exceptions,
indirectly at any rate, determined by the proper law of the contract (d), that is, by the law or laws to which the parties when
contracting intended, or

may

fairly be

presumed

to

have intended,

submit themselves. The same conclusion may be put in a
different shape, and be expressed in terms more nearly corresponding with the language used by English judges. When the questo

tion arises whether a given contract or part of a given contract,

made

in one country (e.g., England), and to be performed wholly

(«) The same sort of invalidity may, of course, exist in the case of instrmnents
which are not contracts e.^., wills.
(6) See BracUaugh v. Newdegate (1882), 11 Q. B. D. 5; Uees v. Be Bemardy,

[1896] 2 Ch. 447; Pollock, Contracts (8th ed.), p. 413.
(c) Grell V. L^'y (1864), 16 O. B. (N. S.) 73.
{d)

For the meaning of "proper law of the contract,"

ante.

Digitized

by Microsoft®

see

Rule 155, p. 572,

.

.

CHOICE OF LAW.

590

or partially in another {e.g., France), is or is not valid, our Courts
are aceustomed to consider whether the contract is an " English
" contract " (e) or a " French contract." If it is an " English con" tract," they hold that

law of England;

its

if it is

validity

in general governed

is

by

a "French contract," they hold that

validity is in general governed

by the law of France.

the
its

But the

answer to the question whether a given agreement is to be considered an English contract or a French contract, though in the
eyes of English judges it does not depend ecsclusively upon any
one circumstance {e.g., the place where the contract is made, or
the place where the contract

upon the intention of the

be performed)

(/), does depend
law by which the conin other words, upon the proper law of
is to

parties as to the

tract is to be governed, or,

the contract {g)

Considerations limiting effect of Rule.
the proper law of a contract determines

its

—This

be taken subject to the following limitations:

The

First.

statement, that

material validity, must

—

intention which determines the proper law, and

therefore in general (h) the validity, of a contract,

is

the intention

of the parties (exhibited usually

by

a contract shall be valid;

it is

a different thing also from the

that a contract

made

and the nature
of the agreement) actually and in fact to contract with reference
to the law of a given country, e.g., England.
This intention is a quite different thing from the intention,
which, in the absence of fraud or the like, must always exist, that

intention

country

shall, as to its validity,

other country.

This

is

their conduct

in fact under the law of one

be governed by the law of some

clearly a result

which cannot be

effected

by

the will of the parties (i)
(e) It is usual and convenient to desaribe a contract as the contract of the
country which supplies its proper law. Thus, an " BngUsh contract " means
a contract which the partiea intend to be governed by the law of Eln^laud.

A

" French contract " means a contract which the parties intend to be governed

by the law of France.
See Jaoobs v. Gredit Lyonnceis (1884), 12 Q. B. D. (O. A.) 589;
Talisher Mstillery, [1894] A. C. 202.

(/)
V.

(51)

See App., Note 22, "

"
of a Oontraot?
(K) See Exceptions

What

is

—

the

Law

Hamlyn

determining the Essential Validity

—

1
601, post, for cases where the validity of
3, pp. 593
a contract does not depend upon its proper law.
(«) As to the determination of the proper law of a contract, see Sub-Eules to
Rule 161, pp. 606—615, post. See also App., Note 22, "What is the Law
determining the Essential Validity of a Contract?" A contract, be it noted,
may, as to some of its terms, be governed by the law of one country (e.jr..
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of a contract

is,

in a great

of instances, the law of the country where the contract

be performed {lex

many

— GENERAL RULES.

loci solutionis)

.

The

is

assertion, therefore, of

writers, that the essential validity of a contract is governed

by the law

of the place of performance, does not in its results

differ greatly

Thirdly.

from our Eule.

The

exceptions to Rule 160 are of some importance as

limiting the application of the principle that the essential validity
or legality of a contract

is

determined by

its

proper law.

Illustrations.
1.

In 1858

JL, a

British subject domiciled in England,

in Brazil a contract, then lq,wful

by

makes

the law of BrazilJ for the sale

A, a Brazilian domiciled in Brazil, of slaves who, under the law
by X. The contract is to be
performed in Brazil. Brazilian law is the proper law of the contract.
The contract is held in England lawful and valid (fc).
2. A lends money to X at Monte Carlo to gamble at the public
tables.
Gambling is permitted by the law of Monte Carlo. The
law of Monte Carlo is the proper law of the contract. The conto

of Brazil, are lawfully held there

tract is valid (Z)
3.

By

Co., &

a charter-party entered into at Boston, Mass.,

company incorporated

in England, with

A

hj

X. d;

for the ship-

ment

of cattle in an English ship to England, it is provided
{inter alia) that " JL d; Co. shall not be liable for negligence of

Such provision is valid by English law (law of
Cattle are
flag), but is invalid by the law of Massachusetts.
injured on the coast of Wales through negligence of master or
crew. English law is the proper law of the contract. The provision is valid, and JL d Co. are not liable for the damage (to).
4 A bond is made by X, the master of a foreign ship, hypotheThe bond is valid according
cating cargo laden on board the ship
to its proper law, i.e., the law' of the country to which the ship
master or crew."

.

.

England), and as to others by the law of another country, e.^., Scotland;
Hamlyn v. Talisker Distillery, [1894] A. 0. 202; OrosUmd v. Wrigley (1895),
70 L. T. (O. A.) 327.
(k) Santos v. Illidge (1860), 8 0. B. (N. S.) 861; 29 L. J. O. P. 348.
(t)

Quarrier

v.

Colston (1842),

K. B. (O. A.) 208.

1

Phillips, 147;

To permit the enforcement

Saxby

v.

Fidion, [1909] 2

of such contracts in England

not against piublio policy, as was suggested by Cozens-Haj-dy, L. J., in
Moules V. Ow&n, [1907] 1 K. B. (0. A.) 746, 756.
(w) In re Missouri Steamship Co. (1889), 42 Oh. D. 321, and (O. A.) 330.
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belongs, but

is

not valid aooording to English law.

valid in England,

with

its

i.e., its

The bond

i&

validity is determined in accordance

proper law (n).

X, an Italian subject trading in England, becomes bankrupt
in England and obtains his discharge in 1901. X at the time of
5

.

the discharge is indebted to A, also an Italian subject.

X's debt
was not revealed in the bankruptcj proceedings which were
unknown to A. In 1906, after the discharge,
signs in Italj
undertakes toa private document (privata scrittura) whereby
pay the debt to A. In 1908
dies.
A claims to prove under the
bankruptcy.
The promise under the private document to pay
the debt was under English law void for want of consideration.
Under Italian law it was valid. Italian law was held by the High
Court to be the proper law of the contract, and
was entitled to-

A

to

X
X

X

X

prove for the debt (o).

In 1892 X, residing in Scotland, enters in England into a

6.

contract with A, which

most of its terms,,
"Should any
" dispute arise out of this contract, the same to be settled by arbi" tration by two members of the London Corn Exchange, or their
" umpire, in the usual way." The clause is then void under the
law of Scotland, but valid under the law of England. The law of
England is, as regards the arbitration clause, the proper law of the
contract, and the arbitration clause is valid (p)
7.
and A are Scotsmen domiciled in Scotland. They arc
sailing on Loch Katrine. The boat capsizes, and A saves X's life
at the risk of his own. X, soon afterwards, anfl without any otherconsideration than that of gratitude, promises A in writing to pay
him 1,000Z.
has property both in England and in Scotland.
He goes to England and refuses to pay the 1,000L If the contract
is governed by Scottish law it is valid, and
is liable to pay the1,000Z. If it is governed by English law, the contract is void, and
is not liable to pay the 1,000Z.
Semble (q), the law of Scotland'

The

Scotland.

in

is

to be performed', as to

contract contains this clause:

X

X

X

X

The Gaetano

(«)

Rule

166, p. 622,

(o)

D. (C. A.)

(1882), 7 P.

and Sub-Eule,

137.

See further, chap. xxvi.,.

p. 625, posit.

In re Bonacina, [1912] 2 Ch. (0. A.) 394.
Hamlyn v. TalUker Distillery, [1894] A. C. 202.

This U a particularlystrong case, as it was decided by the House of Lords, when sitting as a Scottish
Court of Appeal, with regajd to an action brought in Scotland.
See also
Spurrier v. La Gloohe, [1902] A. O. 446: English law is applicable to a co-ntract
(??)

assurance entered into in Jersey by the agent of an English company.
is no reported case known to us deciding the points raised in
lUustrationfl 6 to S, but there is authority for the statemeant that a oontraot

of

fire

(§')

There
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is

the proper law of the contract and the contract

is

in England, as in Scotland, liable to

X

and

A

is valid, i.e.,

X

an action for the 1,000L

Englishmen domiciled in England, but travelA, in Edinburgh, saves X'a
life at the risk of his own, and
soon afterwards, and whilst in
Scotland, promises A in writing to pay him 1,0001. as a mark of
X's gratitude. Thej both return to England.
refuses to pay
the 1,000?. The law of England (semble) is the proper law of the
contract, and the contract is invalid, i.e.,
is not liable in England to an action for the 1,000L (r).
8.

are

ling for a week's tour in Scotland.

X

X

X

9.

X and A, Scotsmen domiciled in Scotland, are travelling for

A, in London, saves X's life at the
afterwards, and whilst in England,
promises A in writing to pay him 1,000?. as a mark of X'a gratiWhether the proper
tude.
later refuses to pay the 1,000?
law of the contract is the law of Scotland or the law of England,
a week's tour in England.
risk of his

own, and

X soon

X

.

and whether the contract

Exception

1 (s).

is

valid or not?

— A contract (whether lawful by

its

proper

law or not) is invalid (t) if it, or the enforcement
thereof, is opposed to English interests of State, or
to the policy of English law, or to the moral rules
upheld by English law.
Comment.
English Courts cannot be used to enforce contracts which violate
English law, or which are opposed to English interests of State, to
the general policy of English law, or, if we may use a very vague
which would be void foar want of consideration if it were an English contract
wiU, if made abroad and performablo in a foreign country under the law of
which it is vaHd, support an action in England. SooU v. PUJcington (1862),
2 B. & S. 11; 31 L.. J. Q. B. 81; In re Bonacina, [1912] 2 Oh. (O. A.) 394.
In the American case, Pritohard v. Norton (1882), 106 U. S. 124, a guarantee
bond, entered into in New York, and if governed by New York law invalid for
lack of consideration, was enforced because it was held that its validity must
be determined by the law of Louisiana, which governed the transaction
guaranteed. See 2 Beale, Cases on the Conflict of Laws, p. 288.
(r)
(s)

Nor, semhle, in Scotland.
See especially. Nelson, p. 261, and Intro., General Principle No. II. (B),

p. 34, a/nte.
(<) I.e., in England.

38
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term, to the morality upheld by English law (m)

.

This principle

has thus been stated with referencei to a particular case:

—

It has been " insisted that, even if the contract

was void by the
England as against public policy, yet, inasmuch as the
" contract was made in France, it must be good here, because the
"law of France knows no such principle as that by which unrea-

"law

of

" soiiable contracts in restraint of trade are held to be void in this

"country.

It appears to me, however, plain on general principles
" that this Court will not enforce a contract against the public

" policy of this country, wherever it

"me

may

be made.

It seems to

almost absurd to suppose that the Courts of this country

" should enforce a contract which they consider to be against
" public policy, simply because it
" somewhere else " (a?).

happens

to

have been made

niustrations.

X,

1.

in England, contracts with

subjects of a foreign State to carry

who

sovereign of such State,

Crown. The contract
and invalid (y).

^, a Frenchman,

2.

is

is

A

for loans to assist the

on a rebellion against the

then in amity with the British

opposed to English interests of State

contracts with A, also a

France, for the supply of

money

to raise

Frenchman,

in

a rebellion in Crete

against the Greek Government, then in amity with the British

The enforcement

Crown.

of the contract (semble) is opposed to

English interests of State, and the contract

X

3.

conduct an action for
for his

X

is

invalid.

in France enters into an agreement with

A

that

A

shall

X in England, on the terms of A being paid

work by a share of the damages,
Such an agreement

in the action.

if

any, to be recovered by

is

lawful by the law of

(«) See on this point, Pollock, Oontraote (8th ed.), chap, vii.; Foote (4th ed.),
pp. 359—362.
(a;) Rousillon v. Momillon (1880), 14 Ch. D. 351, 369, judgment of Fi-y, J.
(y) De Wutz v. Hendrioks (1824), 2 Bing. 314. "It [is] contrary to the law
" of nations (which in all cases of international law is adop'ted into the municipal
" Code of every civilized country) for persons in England to enter into engage" ments to raise money to support the subjects of a Government in amity with
" our own, in hostilities against their Government, and
no right of
.

"action could arise out of such a transaotioa.'' Ibid., 315, 316, judgment of
Compare Thompson v. Barclay (1828), 6 L. J. Ch. 63; Taylor v.
Best, C. J.
Barclay (1828), 2 Sim. 213; Jones v. GurcHa dd Rio (1823), T. & E. 297;

Maonamara
1

C.

&

v.

WMvreux

(1824), 3 L. J. Ch. 156; 'Maoffreg^or v.

P. 2TO.
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France.
The contract is opposed to the policy of Engflish law
and invalid (z)
4. In 1857 a husband and wife, British subjects, are domiciled
in France. They enter in France into an agreement for the collusive conduct of a divorce suit in England, and for the abandonment by the husband of the custody of his children. The
agreement, whether valid by the law of France or not, is opposed
to the moral rules upheld by English law and invalid (a)
5

.

X

contracts with A, a courtesan, for the price of her prosti-

The
made and is

tution

contract

.

to

is

lawful in the foreign country where

be performed.

It

is

opposed

to the

it is

moral rules

upheld by English law and invalid (6)
a. H, a Frenchman domiciled in France, misappropriates in

France moneys of A, also domiciled in France. X, the wife of H,
by an agreement made in France, and intended by the parties to
be wholly performed in France, agrees to pay A by instalments
out of her own money the amount so misappropriated by H, upon

H

the terms of

A

agreement
the moral

lawful and valid under French law.

is

abstaining from prosecuting

rules upheld

Exception 2.

—A

by English law and

in France.
It is

The

opposed

to

invalid (c)

by its proper
making thereof is
the country where it is made

contract (whether lawful

law or not)

is

invalid

unlawful by the law of

if

the

{lex loci contractus) (?) (d).
(z) I.e., in

(o)

Eope

England.

T.

Eope

See Grell

(1857), 8

Be

v.

Levy (1864),

16 0. B. (N. S.) 73.

G. M. & G. 731.
unlawful by the law of the country where

it
Part at least of the agreement is
be performed. Pollock, p. 412.
(6) See Bobmson v. Bland (1760), 2 Bui-r. 1077, 1084, dictum of Wilmot, J.
PoUock, p. 410. Compare Strauss v. Piatt (1921), The (Times, June 8, 1921.
A contract for the supply of goods to a ,courte«}an cannot be enforced in England.
See Pearce v. BrooTos, L. E.. 1 Ex. 213; UpfiZl v. Wright, [1911] 1 K. B. 506.
See Kcmfman v. Gerson, [1904] 1 K. B. (C. A.) 591.
(o) I.e., in England.
The decision of the Cotut of Appeal (which reverses the judgment of Wright, J.,
[1903] 2 K. B. 114) is open to criticism. See App., Note 3, " Case of Kaufman
Gerson"; and compare Societe des Hotels Hetmis v. Hawker (1914), 30
•V.
T. L. K. (O. A.) 423. See also Saxby v. Fulton, [1909] 2 K. B. 208; Dynemit
Aktiengesellsohaft \. Rio Tinto Co., [1918] A. O. 260, 298, judgment of Lord
Atkinson; Aksitmairnoye Obsoheslvo A. M. Luther v. James Sagor '^ Co. (1921),

is to

37 T. L. R. (C. A.) 777, 783. It is not contrary to pubUo policy to give effect
to a provision of a Scottish marriage settlement providing a purely alimentary
provision for a husband. In re Fitzgerald, [1904] 1 Oh. (O. A.) 573.

(d) See Foote, pp. 362, 363, with which contrast Nelson, p. 266. Compare
No. I., p. 23, ante, and General Principle No. II. (O),

Intro., General Principle
p. 34, ante.
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Comment.
" I put aside," says

Lord Halsbury,

"...

questions in which

"the positive law of the country forbids contracts to be made.
"Where a contract is void on the ground of immorality, or is
" contrary to such positive law as would prohibit the
" such a contract at

making of

then the contract would be void

all over
" the world, and no civiKsed country would be called on to enforce
all,

"it"(e).

"The

question of legality

"with reference

may

arise," writes

to the contracting of the

The

"its performance.

Mr. roote(/),

agreement, and not to

consideration, on one side or the other,

"may

either be an unlawful thing in itself to exchange for any
" promise, or unlawful with reference to the particular promise
" for which it is given. There is no authority for saying that the
" question of legality, in such cases as these, is determined by any

"other law than that of the place where the contract
"into, except the dictum in Robinson v.

Bland"

(g).

statements of the law are to be trusted, no contract

is

entered

is

If these

valid the

unlawful by the law of the country where a

making whereof is
is made {lex

contract

Exception
of cases

where

loci contractus).

however, does not apply to the numerous class

2,

it is

not the making of a contract, but the per-

.foronance thereof in a given country which

is

there illegal {h).

The

exception, further, itself, though sound in principle, does not

rest

on an unassailable foundation of authority

(e)

(i)

In re Missouri Steamship Co. (1889), 42 Oh. D. (O. A.) 321,

336,

per

HalBtury, O.
(/) Foote, p. 362.

(g) 2 Burr. 1078.
(A-)

Compare Wharton,

ss.

486, 487.

" It does not serfe to invalidate a, contract, the law of the obligation of
"which is to be sought in some other country, that it is illegal and void in
"substance by the law of the place where it is made." Nelson, p. 266. If, aa
would appear at first sight, these words are meant to contradict the principle
laid down in Exception 2, we cannot agree with Mr. Nelson's statement of
(i)

But it is very probable that he refers to the illegality of the perfomtimce of a contraot at the place where it is made, and not to the illegality
of the making of it there. If so, he may not disagree with the view embodied
in Exception 2. As to marriage, compare Rule 182, Exception 2, p. 677, post.
Lee V. Abdy (1886), 17 Q. B. D. 309, would be an illustration of this Exception if the Court had treated the proper law of the contract of insurance, the
contract of assignment of which was held invalid under the law of the placewhere it was made as being English law as held in Le Feuvre v. Sullhmnthe law.

(1855), 10 Moore, P. C. 1.

Compare
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Illustration.

X
to

A

and

A

England by

contract for the sale and delivery in

The

of spirituous liquors.

contract is

made

X

in a foreign

country where

it is unlawful not only to sell spirituous liquors,
but to contract for their sale. The parties are Englishmen domi-

ciled in

England.

Such a contract may be unlawful and invalid

in England, but this is doubtful

(fc).

Exception 8 (/).— A contract (whether lawful

by its proper

law or not) is, in general, invalid in so far as
performance of it is unlawful by the law
( 1 ) the
of the country where the contract is to be
performed {lex loci solutionis) or
(2) the contract forms part of a transaction (m)
which is unlawful by the law of the country where the transaction is to take place.
This exception [semhle) does not apply to any
contract made in violation, or with a view to the
violation, of the revenue laws of any foreign (w)
country not forming part of the British domi;

nions
(ft)

(o).

See App., Note 22, "
"
?

What

is

the

Law

determining the Essential Validity

of a Contract

pp. 358—362. Compare Westlake (5th ed.), sa. 212—215;
Stand (1760), 2 Burr. 1077, 1078; Rousillon v. Rousillon (1880),
Compare Intro., General Principle No. II. (0), p. 34,
14 Gh. D. 351, 369.
ante; ana see App., Note 22.
" An obligation is invalid everywhere if the transaction which constitutes the
"subject of the obligation Ls an act which is forbidden at the place that is
" selected aa, or is necessarily presumed to be, the place of performance." Bar
(Gillespie's transl., 2nd ed.), p. 557.
Ertel Bieber # Co. v. Rio Tinto Co., [1918J A. C. 260; Trinidad Ship-ping
Co. V. Alston, [1920] A. O. 888; RalUBros. V. Compamia Naviera Sota y Aznar,
[1920] 2 K. B. (0. A.) 287; Damps/nbsaetieselshapet Aurdal v. Compania de
Navegarion La Estrella, [1916] S. C. 882.
(»») Biggs v. Lawrenoe (1789), 3 T. R. 454; Clugas v. Penaluna (1791),
4 T. R. 466; Waymell v. Read (1794), 5 T. R. 599; 2 R. R. 675; Lightfoot v.
Tenant (1796), 1 B. & P. 552. Compare Leake, Law of Contracts (6th ed.),
pp. 558—560; PoUooK, Principles of Contract (8th ed.), pp. 338, 339.
(») "Foreign" in this Digest means not English (see pp. 67, 71, ante).
Henoe a country such as Victoria, which forms part of the British dominions, is
a foreign country. For meaning of " country," sec pp. 67, 69 71, ante. For
(V)

Foote

Bobmson

(4-th ed.),

v.

—

meaning

of " British dominions," see p. 68, ante.

(o) Planches v.

Fletoher (1779),

1

Doug. 238; Boucher

v.

Lawson
M. &

Cas. temp. Hardwicke, 85, 89, 195; Simeon v. Basett (1813), 2
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Comment.
This Exception applies to any contract to be performed in Eng-

forming part of a transaction which is to take place in
(p).- An English Court will not enforce a contract which
directly or indirectly violates the law of England.
Exception 3 must, again, in general apply to any contract,
wherever made, the performance whereof would directly or indirectly violate the law of a foreign country where the contract is
to be performed, or a transaction of which it forms a part is to
be carried out; an English Court will not, in general, enforce a
land, or

England

contract which violates, or tends to the violation of, the laws of a

foreign country within the limits thereof.

made

either in

England

or in

Germany

Hence an agreement

for the doing in France of

an act {e.g., the founding of a lottery) forbidden by French law
would not support an action in England for breach of contract, or,
in other words, the contract would be invalid in England {q)
V. Meyer (1814), 5 Taunt. 824; Shar'p v. Tm/lor (1848), 2 Phill. 801,
816; Fraois v. Sea Insurance Co. (1898), 3 Com. Cas. 229; Arnould, Law of
Marine Insurance, ss. 742 ^744. Compare Nelson, p. 266; Wharton, ss. 482—

Bazett

—

484; and Bajr (2nd ed.), note by Gillespie, pp. 559, 560,
(1871), 9

M.

See

Cfelot v.

Stewart

1057; Clements \. Maoaulay (1866), 4 M.. 583.

As regards
(j>) See Westlake, s. 214, and compare Exception 1, p. 593, ante.
England, a contract falling under Exception 3 must usually fall under Exception 1.
(§) Jaoobs V. CrSdit Lyonnais (1884), 12 Q. B. D. (C. A.) 589, suggests the
conclusion that an English contract to be performed in France, the performance

whereof is, at the time tifhen the contract is made, lawful by French law, may
be vaHd in England, even though at the time for the ivlfilm-ent ef the contract
the performance thereof is forbidden by French law. This inference is suggested
by the head-noiie to the report of Jacobs v. Credit Lyonnais, and by some
expressions in the case, but is (it is submitted) erroneous. Jacobs v. Credit
Lyonnais only decides that a person who enters into an English contract i.e., a
coutraat governed by the law of England -is not excuised for its non -performance
in France by circumstances which take place after the contract is made, and
afford a legal excuse for non-performance under French, though not under
English, law. It does not appear from the case that it woidd have been illegal
under French law to have shipped the cargo, but only that the shipping was
prevented by force majeure namely, by the action of the rebels. This hindrance
was a valid excuse aocording to French law, but aiot according to English law
hence, in an English Court, it could not be a vaUd defence for non-performance
of an EngMsh contract. If the shipment had been a violation of French law
this would appajenitly have been a vaUd excuse in an English Court for the
non-shipment of 'the cargo i.e., the nou-performajioe of the contract.
When the Governmen't of a foreign country where a ooutraot is to be performed e.g., a cargo to be loaded by one party, and taken on board ship by
the other party ^prevents the performance of the contract on both sides, each
party is excused from performing' his part of the contract. Cunningham v.

—

—

—
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It must, however, be noted that if

a contract

599
is

an Engllish

contract, it will only be held invalid on account of illegality if

it

actually necessitates the performance in a foreign and friendly

country of some act which

The

is illegal

by the law of such country.

validity of an English contract will not be affected solely

because the law of such foreign country dispenses one party or

both parties to the contract from the necessity of performing
full (r), or

makes performeince

not take place actually in the foreign country

Exception

3,

however, does not,

it

it

in

performance need

illegal, if that

(s).

would appear, apply

to con-

which directly or indirectly violate the revenue laws of
countries, such as France or Italy, which do not form part of the
British dominions.
There is certainly authority for the doctrine
that the law of England does not pay any regard to the mere
revenue laws of a strictly foreign State (i). Although the Engtracts

lish decisions

which support

this doctrine are

date, its validity has recently been asserted

;

mostly not of a recent
the doctrine, however,

can apparently have no application to the direct violation of the
revenue laws of siny country, such as Victoria, which forms part
of the British dominions.

Illu&trations.
1

A

.

X

are

contracts with

French

A

citizens.

to

smuggle goods into England

The

contract

is

made

X and

.

in France.

It is

invalid (u)

Dunn

(1878), 3 O. P.

(Ex. Ch.) 544.
The view of Jacobs
V.
1

D. (C. A.) 443; Ford
v.

Credit

Companm 'Namera Sota y
K. B. 614, 631—«33.

v.

Cotesworth (1870), L. R. 5 Q. B.

Lyonivm taken above

is

approved in RalU Bros.

Aznar, [1930] 2 K. B. (C. A.) 287, 292, 297, 301;

Indian and General Inreitment TriiH, Ltd. v. Borax Consolidated, Ltd.,
1 K. B. 539.
(s) Compare Raili Bros. v. Compimia Naviera Sota y Aznar, [1920] 2 K. B.
(0. A.) 287, with Trhiidad Shippi'W Co. v. Alston, [1920] A. O. 888; Furness,
Withy # Co. v. Eedera>ktiegolabet Banco, [1917] 2 K. B. 873, 876, per Bail(»)

[1920]

(C A.) 589.
Compare Indian and General Investment
See p. 579, note (o-), ante.
Trust, Ltd. V. Borate. Consolidated, Ltd., [1920] 1 K. B. 539, 560, per Sankey, J.
Trinidad Shippiny Co. v. Alston, [1920] A. C. 888; an.d see Rule 54, p. 230,
ante. Contrast Ralli Bros. v. Compania 'Nam-era Sota y Aznar, [1920] 2 K. B.
(O. A.) 287, 300,. per Serutton, L. J.
Biggs v. Lawrence (1789), 3 T. R. 454; Chigan v.
(m) I.e., in England.
Penalumi (1791), 4 T. R. 466. But contrast Pellecat v. Angell (1835), 2 C. M.

hache, J.; .Jacobs v. Credit Lyonnnis (1884), 12 Q. B. D.
(t)

&

E. 311, where the

seller did

nothing to

assist,

though aware

purpose.
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A

2.

and

B are partners,

behalf of the firm,

sells

of

whom A

X

goods to

lives in

Guernsey.

in Guernsey.

A, on

The goods

are

by A to X, and are packed by 4 in a particular way
B, who lives in England, knows
for smuggling into England.
nothing of the sale. The contract is invalid (v).
3. In 1796 X gives a bond to A for the price of goods agreed
to be sold and delivered in London by A to X, and to be by X
shipped to Ostend and thence reshipped for India, there to be
delivered

trafficked with, contrary to the statute 7

Geo.

I. c. 21,

then in

The bond is invalid (a;)
and A make in France a contract relating to litigation in
England. The contract is, under English law, bad on the ground
of champerty
The contract is invalid {y)
5. X contracts in England with A to smuggle goods into
Victoria.
The contract is (semble) invalid (2).
6. X contracts in England with A to set up a lottery in a
force.

4

.

X

.

.

foreign country, where the maintenance of a lottery

The

contract

X

is

unlawful.

invalid.

is

A

England

smuggle goods into
and an action for the
breach thereof can be maintained in England (a).
8. A, a Spanish shipowner, contracts in London with a
British charterer, X, to carry goods on board his ship from Calcutta to be delivered to a Spaniard carrying on business in Spain,
at Bai'celona.
agrees to pay freight to A at the rate of 50L per
ton of the cargo to be carried for .X on delivery at Barcelona. The
contract is an English contract. The goods duly arrived at Barcelona in Spain. Before the arrival of the goods a Spanish law had
7.

contracts with

France.

The

in

contract {semble)

to

is valid,

X

been passed that such goods,

viz., a

cargo of jute, should not be

delivered, sold, or paid for in Spain at a rate higher than in

X

English money 10^ per ton.

is

willing to pay 101. per ton,

but refuses to pay more than 101. on the ground that he cannot

do so without breaking the law of Spain.
action

A

has no right of

(fo).

(v) See p. 599, note («).

(x) lAghtfoot V.
(y) Grell V.

Tenant (1796),

Levy

1

B.

There

is

no direct authority for

(1796), 1 B.

&

P. 552,

(2)

&

P. 532.

(1864), 16 C. B. (N. S.) 73.

is

this conclusion; Lightfoot v. Tenant
a decision based on an Imperial statute, not a local

law.
(«) See p. 599, note (<), ante.

(b) Ralli Bros. v.

Compania Naviera Sota y

Aziiar, [1920] 2

287.
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A

9.
United States company issue to A d Co., a,n English company, 5 per cent, gold bonds, capital and interest payable in

London, under a contract

A d

Co. guarantee to
2 per cent,

to

be governed by English law.

Co. the payment of interest.

A

Xd
tax of

imposed by Congress on income derived by foreign
corporations from interest on bonds of companies resident in the
United States. This law is no answer in England in an action
by A d Co. against
d Co. on the guarantee, claiming payment
is

X

in full of the 5 per cent, interest without deduction in respect of

the tax (c)
10.

X

d'

Co.,

a,

shipping firm, contract with

A

to carry

goods

from Trinidad to the United States on terms which involve the
payment of a rebate, if the conditions laid down by .the shipping
firm are complied with.
The payment of such rebates is made
illegal by an Act of Congress, but the shipping firm continues
for some months to maintain its offer of rebates.
A sues X d Co.
in the Trinidad Court for payment of the rebates.
X d Co.
plead that payment will expose them to prosecution in the United
States, within whose jurisdiction they must necessarily come in
The United States law is no
course of their shipping business.
excuse for non-payment of the rebates {d)
11.

X

contracts to purchase

A

from

coal to be shipped at Newcastle,

New

in

England 3,600 tons

South Wales,

of

at 17s. 9d.

a ton delivered on board ship, the price to be paid in London.

After the contract is made, the price of coal in New South Wales
is raised by governmental order 4s. a ton. A claims payment from

X

at the rate of 21s.

than

17,?.

9d."

9<^.

a ton.

A

cannot (semble) recover more

(e).

(o) Indian and General Investment Tncst, Ltd. v. Borax Consolidated, Ltd.,
[1920] 1 K. B. 539. The result is to defeat the purpose of the United States
law, but no action illegal in the United States need b© performed there. Compare SpUler V. Turner, [1897] 1 Oh. 911, where a similar rule was appUed in
Contrast Lelage v. Nugget Polish Co.
the case of a colonial revenue Act.

(1905), 92 L. T. 682, where the revenue Act

was English.

(d) Trinidad Shipping Co. v. Alston, [1920] A. O. 888.

rebates was not actually to be

made within

The payment of

the United States.

(«) Compare Mann, George ^ Co., Ltd. v. Brown, The Times, July 1, 1921.
In that case the Court held that the governmental order did not apply to coals*
for export, but the decision would presumably have been the same in any event.
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THE INTERPRETATION AND OBLIGATION OF

(C)

CONTRACT.

Rule 161

(/).

— The

interpretation of a contract

and obligations under

the rights

it

and

of the parties thereto-

are to be determined in accordance with the proper law
of the contract

(ff).

Comment.
of different countries differ as to the incidents which

The laws

The real effect, therefore, of a
meaning thereof and what are the

they attach to a given contract.
contract, i.e.,

what

is

the true

rights or obligations of the parties thereto, cannot be determined

we have answered the question, what is the law bj reference
which the contract is to be interpreted, explained, or construed?

until
to

See Intro., General Principk No. 6, pp. 59,60, ante ;Foote, pp. 369—376;
ss. 263—322; Westlake, ss. 211, 212; Sa-vigny, sa. 369—374 (Guthrie's

(/)

Story,

transl.,

2nd

ed.), pp.

194—252.

noted that Savigny^s viewa do not at bottom greatly differ from
those of Story. Both entirely agree in the principle that the teat by which to
determime the proper law of a contract is the presumed intention of the parties,
and this principle has been now fully adopted by our Courts. Lloyd v. GiAbert
(1865), L. B. 1 Q. S. 115; Chamberlain v. Napier (1880), 15 Oh. D. 614; The
Chietano (1882), 7 P. D. (O. A.) 137; Chartered Bmifc of India v. Netherlands
It

may be

(1882), 9 Q,. B. D. 118; (1883), 10 Q. B. D. (C. A.) 521; Jaaobs v.
Credit Lyonnais (1884), 12 Q,. B. D. (C. A.) 589; In re Missouri Steamship
Co.

Go. (1889), 42 Oh.

D. (O. A.) 321; The August, [1891] P.

328, 340.

Oompare

Q. B. (O. A.) 79. See Gihhs
V. Sooiete Industrielle, ^c. (1890), 25 Q. B. D. (0. A.) 399, especially pp. 405—
407, judgment of Esher, M. E.; Ilamlyn v. Tallslcer Distillery, [1894] A. C.

Chatenay

202.

v. Brazilian, #c.

Both

Telegra/ph Co., [1891]

1

in reality determine the intention of the iparfcies mainly

to the law of the country

especially Story,

s.

280.

where

The

it is

by reference

to be. performed (lex loci solutionis).

difference between

no other ground for determining what

is

them

is

that,

See

where there

is

the proper law of a contract, Savigny

prefers the lex domicilii of the debtor, whilst Story, following the English

law of the country where the
See App., Note 5, " Preference of English Courte for lex
loci contractus.''
South African Breweries, Ltd. v. King, [1899] 2 Ch. 173;
Of. Royal Exchange Assurance Corporation v.
[1900] 1 Oh. (O. A.) 273.
SjoforsaJcrings Vega, [1901] 2 K. B. 567; [1902] 2 K. B. (C. A.) 384; Spurrier

decisions, prefiers the lex looi celebrationis, or

contract

V.

La

is

made.

Cloche, [1902] A. O. 446; British South Africa Co. v.

Be

Beers Con-

solidated Mines, [1912] A. 0. 52; Trinidad Shipping Co. y. Alston, [1920] A. O.

Van den Hurh, [1920] 2 K. B. 709; Municipal Council of
I>. Stewart # Co. (1902), Ltd., [1909] S. 0. (H. L.) 53;
James Eowden S; Co. v. PowM Du-ffryn Steam Coal Co., Ltd., [1912] S. C. 920.
" proper law of a contract,'" see Rule 155, p. 572, ante.
((/) As to meaning of
888;

Barry

v.

Johannesburg

v.
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The one general principle which the law of England supplies
for the answer to this inquiry is, " that the rights of the parties to a
" contract are to be judged of
by that law by which they intended
" [to bind], or rather by which they may justly be presumed to
"have bound themselves " (A)
" law of the contract, by which I
.

"You must
mean

have regard to the

the law which the contract

"itself imports is to be the law governing the contract" (i); in

other words, the

meaning and

effect of

the law by which the parties intended
its " proper law."

every contract depends upon
it

to be governed, i.e.,

This general principle applies both

upon

to the interpretation or

explanation of a contract and to the obligation of a contract,
the rights and obligations of the parties under

Interpretation.

—That

i.e.,

it.

a contract must be explained in accord-

its proper law, in so far as its meaning depends
upon technical legal terms or uppn rules of law, is almost selfevident (fc)
The aim of a Court, when called upon to interpret
a contract, must be to give to it the sense which was affixed to
the contract by the parties when entering into it. But if the law
to which the contracting parties looked {i.e., the proper law of the

ance with

.

contract) bo disregiarded, a siense

may

be given

to the

terms of their

agreement totally different from the sense which they were inand
execute in England a
tended to bear. Thus, if
marriage settlement, meant to be carried out in Scotland and to
be governed by Scottish law, the very meaning of the terms used,
no less than the general effect of the contract, will be misunder-

H

W

stood unless the Court called upon to construe the settlement has

regard to the law of Scotland
Obligation.

—The

rights, again,

tract of the parties thereto,

employed

therein,

(Z)

no

less

and obligations under a conthan the meaning of the terms

must be determined with reference

to the

law

(A) J2o2/d V. Guibert (1865), L. B. 1 Q. B. 115, 123, per Willes, J. Compare
Chamberlain v. Sapier (1880), 15 Oh. D. 614, 630, judgment of Hall, V.-O.;
Chartered Bimk of India v. Netherlands Co. (1883), 10 Q. B. D. (C. A.) 521,
540, judgment of Lindley, L. J.; The Gaetano (1882), 7 P. D. (C. A.) 137, 146,
judgment of Bietfc, Li. J.; Javobs v. Credit Lyonnais (1884), 12 Q. B. D. (C. A.)
589, 601, per Curiam; hi re) Missouri Steamship Co. (1889), 42 Ch. D. (C. A.)
321, 340, judgment of Fry, L.. J.; The August. [1891] P. 328, 340, judgment

of Sir J. Hannen.
(«)

In re Missouri Steamship Co. (1889), 42 Ch. D. (O. A.)

Hakbury, C.

—

(A) See Intro., pp. 60(I)

See Chamberlain

v.

^62,

ante.

Napier (1880), 15 Ch. D. 614.
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which the parties had in view when they came to an agreement,
For if a contract made with a
i.e., the proper law of the contract.
view to the law of one country be construed in accordance with the
law of some other country, it is all but certain that the end of the
contract will not be attained, but that one or each of the parties
will acquire rights or incur liabilities different

from those which

the agreement was intended to confer or impose (m)

Rule 161, and the grounds on which

The

understand.

which,
rise:

when applied

On what

are not hard to

it rests,

true difficulty lies in answering a question to

Rule immediately gives

to a given case, the

we

principles are

to determine what was the inten-

law by which

tion of the parties to a contract in reference to the

should be governed?

hard to

and

find,

transactions of

element

may

The answer

this for

modem

to this question

Under

two reasons.

may

the complicated

a contract which contains a foreign

life,

be so connected with different countries as to suggest

not only two, but as

by which the

many

as five or six, different laws as the

law

parties intended a contract to be governed, or, in

other words, as

the proper law of

Suppose, for

the contract.

example, that A, an Englishman, charters a French ship from
its

French owner, at a

carriage of the goods of

under

Dani^

port in the

A from Hayti to

stress of weather, puts into a

damages from X, alleged

to

West

-X,

Indies, for the

Genoa, and that the ship,

Portuguese port, where trans-

actions take place which result in a loss to

them.

it

often be

A, and that

A

claims

be due under the contract between

In this position of things, which

is

suggested by a reported

law of any one of which may, conceivably, at any rate, have been intended by the parties to govern
the contract, at least in so far as to determine the question at issue
between A and X. The Court, therefore, when called upon to
decide what are A's rights, has before it six different laws from
which to select the law on which his rights depend
The intention

case, there are six countries the

.

of the parties, again, as to the
is

law by which a contract

not generally expressed in the contra,ot

has often no real existence. If

we

itself.

is

What

governed,

is

more,

it

could look into their miinds, we

should find that they had formed no definite purpose as to the law
which should govern their rights under circumstances of which

they did not anticipate the occurrence.

Here, as in other branches

of law, an inquiry into the intention of the parties
(m) Rule 161

is

is

really an

nothing else than the most obvious application of General

Principle No. VI. (Intro., p. 60, ante), which itself
General Principle No. I. (Intro., p. 23, ante).
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X

and A, for

605

'

it

possibly

never had any real existence, but into the intention which would
have been formed by sensible pei-sons in the position of
and A

X

if their

attention had been directed to contingencies which escaped

When this is the case, the law which will be applied
by any tribunal to the interpretation of a contract " is that which
" will most frequently and most naturally be assumed by ignorant
" parties to a contract as that by which their [rights and] liabili" ties are defined " (w). We are then driven back upon the further
question, how are we to determine what is this natural assumption?
The reply is, that a variety of circumstances must be considered,
their notice.

such as the nature of the contract, the customs of business, the
is made or is to be performed, and the
any one of which may suggest conclusions as to the law
likely to be intended by the parties; and English judges have
constantly declined to tie themselTes down by any rigid or narrow

place where the contract

like,

rule for determining the intention of the parties, or, in effect, the

proper law of the contract.

The

conclusions, however, at

which the Courts have arrived in

particular cases, though based on the circumstances of each case,

mere guesswork. They lead to, and in turn
maxims by which English Courts are, it
is submitted, in the main guided when called upon to determine
the propel- law of a given contract.
These maxims are formulated in Sub-Rules 1 to 3.
The true nature of these Sub-Rules, if they are to be of any
They are in
utility whatever, must be carefully borne in mind.
no sense rigid canons of construction from which a Court will not
They are rather presumptive rules of evidence which are
deviate.
in fact frequently followed by English judges, but which are not
in any degree irrebuttable, and are liable to be displaced by
circumstances of any kind which in a given case influence the
are not the result of

are the result of, certain

opinion of the Court (o)

Two

further observations are worth notice:

—

In particular classes of contracts (p) custom has established (q)
certain definite rules as to the

presumed intention of the

parties.

(«) Foote (4th ed.), p. 368.
Credit Lyonrmis (1884), 12 Q. B. D. (C. A.) 589,
(<j) See especially Jacobs v.

judgment of Bowen, L. J.
For such contracts, see chap, xxvi., p. 618, post. A barrister's right to
sue depends on the law affecting Ms bar. R. v. Doutre (1884), 9 App. Cas. 745.
(?) See Lloyd v. Guibert (1865), L. B. 1 Q. B. 115.
601,
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Where such

established rules exist, recurrence to general presump-

tions is usually unnecessary,

part superfluous.

But

and our Sub-Rules are for the

naost

this does not invariably hold good, for the

presumption established by custom

may
by

expressed intention of the parties or

be rebutted,

e.g.,

by the

the circumstances of the

case {r)

In certain rare instances, rules as
are in eiJect established

in so far as

it applies,

by

Accordance with

Sub-Rule
a contract,

1 [t).

Such statutory enactment,

the

Proper Law of a Contract

the Intention

—When

as t©

.

is decisive.

Sub- Rules for determining
in

to the intention of the parties

statute (s)

of the Parties.

the intention of the parties to

the law

governing the contract,

is

expressed in words, this expressed intention determines
the proper law of the contract and, in general, overrides

every presumption.
Comment.

As

the proper law of a contract is fixed

parties,

their expressed intention

general) be decisive (m)

by the intention of
it must

the

with regard to

(in

.

Illustrations.
1

X, an English underwriter, executes

.

insurance of which

it is

in

England a policy

one of the express terms that

it

of

shall be

Compao^, particularly, Chartered Mercantile Bank of India v. Nether#0. Co. (1883), 10 Q. B. D. (C. A.) 521, S40, judgment of Lindiey, L. J.
See Bills of Exchange Act, 1882, s. 72, and Eiiles 171—174, pp. 632—647,

(r)

Umds,
(*)

post.

'

Hamlfn

TalUher IHstiUery, [1894] A. C. 202; Ex parte JDeVer (1887),
18 Q. B. D. (O. A.) 660.
Compare Savigny, ss. 369, 370 (Guthrie'a transl.,
2nd ed.), pp. 194, 197, and s. 372, p. 221, especially note A, p. 227.
(t)

v.

Parties, whilst really contracting with reference
(«) Not quite invariably.
to one law (e.gr., the law of England), may conceivably, with a view to give
validity to a contract which English law treats as invalid, asseirt their intention
to contract with reference to another law, e.g., the law of Scotland. The Courts

must

in this case determine the essential validity of the contract with reference

law under which the parties really intended to contract, i.e., the law of
England. See App., Note 22, "What is the Law determining the Essential
Validity of a Contract? "
to the
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The law

construed and applied in accordance with French law.
of France is the proper law of the contract (p).

X

A

2.
and
enter into a contract in London which is to be
performed, except as to the axbitration clause, in Scotland. It is

an express term of the contract that anj dispute arising out of it
"shall be settled bj arbitration by two members of the London
" Com Exchange in the usual waj"." As to this arbitration clause
the law of England is the proper law of the contract (y)
3.
and A contract at Edinburgh for the performance by A
of certain agency work for .4 in France.
They agree that the
High Court shall have jurisdiction in any matters arising out of
the contract. The law of England is prvmd facie the proper law

X

of the contract (z)

Sub-Rule

2.

—When the intention of

the parties to a

contract with regard to the law governing the contract
is

to be inferred

of the contract,

and from the

not expressed in words, their intention

from the terms and nature

is

general circumstances of the case, and such inferred intention determines the proper law of the contract (a).
Illustrations.
1

.

Co.,

J an Englishman,
,

a,

Dutch company

ships a cargo on board the ship

registered under

oi.

Xd

Dutch law.

The company,
an English company

however, consists of the same persons as
The goods are shipped at Singaregistered under English law.
pore, for this purpose an

EngHsh

port,

under a

bill of

lading in

"It is no doubt competent
(sc) See Greer v. Poole (1880), 5 Q. B. D. 272.
" to an underwriter on an English policy to stipulate, If he think fit, that such
"policy shall be construed and applied in whole or in part, according to the
" law of any foreign State, as if it had been made in and by a subject of the
" foreign State, and the poUcy in question does so stipulate as regards general
"average; but, except when it is so stipulated, the policy must be construed
" according to our law, and without regard to the nationality of the vessel."
Ibid., p. 274, per

Curiam.

(y)

Hamlyn

(z)

See Ord. XI.

v. Talisher Distillery, [-1894]
r.

2a,

A. C. 202.

and compare Limerick Corporation

v.

Crompton,

[1910] 2 Ir. K. 416.
(a) " In such a case the only certain guide is to be found in applying sound
" ideas of business, convenience, and sense to the language of the contract itself,
"with a view to discovering from' it the true intention of the parties." See

Jacobs V. CredAt Lyonnais (1884), 12 Q. B. D. (C. A.) 589, 601, judgment of

Bowen, L.

J.
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The cargo is
English form and expressed in English.
in a collision between the ship on which it is carried and
another ship of
d Co. The proper law of the contract (biU of
the

damaged

X

lading)

is

the law. of

England

(6),

and the presumption which

would otherwise exist, that the parties submitted themselves to
Dutch law as the law of the flag, is rebutted (c).
2. An agreement in writing executed in 1895 at Johannesburg,
in the South African Republic, is made between A d Co., a
company having its registered oifice in London, but carrying on
business in South Africa, and X, a British subject resident in
thereby agrees to serve the company, as brewer or
South Africa.
otherwise, in its business carried on at Johannesburg, or elsewhere
in South Africa; by the agreement provision is also made for his
residence at Johannesburg, but the agreement is framed in the
English language and is in an English form. The rights of the
parties under the agreement are governed by the law of the South

X

African Republic (d)
a

3 An Englishman domiciled in England maPries, in Scotland,
Scotswoman domiciled in Scotland. Before their marriage they

have executed in Scotland a marriage contract (settlement) in the
Scottish form. It is part of this contract that, on the death of the
husband, his heirs, &c. shall pay to his wife, in case she should

survive him, an annuity of 200?., and further pay after his death

The
to the children (if any) of the marriage the sum of 3,000/i.
husband and wife live after the marriage in England. The law of
Scotland is the proper law of the contract, and when, on the death
of the husband, his estate is found not to be enough to satisfy
both the annuity payable to the wife and the sum of 3,000L payable to the children, the rights of the wife and the children
respectively are governed by the law of Scotland (e).
4. An Englishman, domiciled in England, marries a Scotsmarriage settlement is, before
woman domiciled in Scotland.
the marriage, executed in Scotland by the intended husband and
In the settlement, trusts are deiclaxed in the English form
wife.

A

(6) Chartered

MerocmtUe Bank of India

v.

Netherlands Co.

(1883),

10

Q. B. D. (Q. A.) 521.

judgment of Brett, L.

J., and p. 640, judgQuibert (1865), li. R.
1 Q. B. 115; The Aagitst, [1891] P. 328; and as to this presumption, and the
meaning of the term " law of the flag,'' see " Contract of Affreightment,"

(c) Ibid., especially pp. 529, 530,

ment

of Lindley,

X..

J.,

with which contrast Lloyd

v.

Rules 165, 166, pp. 621, 622, post.
(d) South Afriocm Breweries, Ltd. v. King, [1900] 1 Oh. (O. A.) 273.
(e) In re Barnard (1887), 56 L. T. 9; [1887] W. N. 8.
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The proper law

of the

the law of England (/).

is

London

firm, contract in

to sell to

Ad

B, also a London firm, 20,000 tons of esparto, to he shipped bv a
French company at an Algerian port, on hoard vessels to be provided hj A d B, who are to paj for the espiarto in London in
cash on or before the arrival of the ships at the port of destination..
English law is the proper law of the contract (g)
6. X, residing in England, offers marriage to A, residing in
Denmark, and is accepted. Later, X fails to carry out his undertaking.
A brings an action in England for breach of promise.

English law

is

Sub-Rule

the proper law of the contract (h)

3.

— In

the absence of countervailing con-

siderations, the following presumptions as to the proper

law of a contract have
First Presumption

the contract

effect

:

—

— Prima

(i)

facie the proper

presumed

is

be the law of the

to

country where the contract

law of

is

made

(lex loci con-

presumption applies with special
is to be performed
wholly in the country where it is made, or may
be performed anywhere, but it may apply to a
contract partly or even wholly to be performed
tractus)

force

;

this

when

the contract

in another country.

Second Presumption.

—When

in one country,

and

is

the contract
to be

is

made

performed either

wholly or partly in another, then the proper
law of the contract, especially as to the mode
Napier (1880), 15 Oh. D. 614. Compare In re Hewitt's
See, as to the "proper law of a contract" with
regard to immovables, chap, xxvi., Rule 163, p. 618, .post.
(C. A.) 589.
(cf") Jacobs V. Credit Lyonnais (1884), 12 Q. B. D.
See
This case must also be brought under Sub-Rule 3, 1st presumption.
" Contracts with regard -to Movables," Rule 164, p. 620, post.
(A) Hansen v. IHxon (1906), 23 T. D. R. 56.
(i) Compare Story, ss. 242, 280; Uoydy. Guibert (1865), L. R. 1 Q. B. 115;
Jacobs V. Credit lyyonnais (1884), 12 Q. B. D. (C. A.) 589, especially p. 600,
judgment of Bowen, L. J.; P. ^ 0. Co. v. Shand (1865), 3 Moore, P. C. (N. S.)
272; ticott V. PUkinffton (18&2), 2 B. & S. 11; 31 L. J. Q. B. 81.
(f)

Chamberlain

v.

Settlement, [1915] 1 Ch. 228.

39

D.
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may be presumed to be the
where the performance is
country
law of the
of performance,

to take place {lex loci solutionis).

Conunent.

Both
tion

these presumptions are grounded on the probable inten-

(ft)

of the parties.

" The broad rule is, that the law
to the 'first presumption.
" of a country where a contract is made presumably governs the

As

"nature, the obligation, and the interpretation of

it, unless the
" contrary appears to be the express intention of the parties " (J).

"One

inference which has always been adopted

"contract

made

is

is this:

If a

in a country to be executed in that country,

" unless there appears something to the contrary, you take it that
" the parties must have intended that the contract, as to its con-

"struction and as to its effect, and the niod© of carrying it out
" (which really are the result of its construction), is to be construed
" according to the law of the country where it was made " (m).
" It

is

.

.

generally agreed that th© law of the place where

.

made

prima facie that which th© parties
ought to be presumed to have adopted,
the footing upon which they dealt, and that such law ought

the contract

is

is

" intended [to adopt], or

" as
" therefore to prevail in the absence of circumstances indicating a
"different intention " (n)

These dicta lay down the undoubted rule of English law that
meaning of a contract and the obligations arising under it are

the

prima facie and presumably governed by the law of the country
where the contract is made {lex loci contractus). The language
indeed of judges and writers of authority has sometimes produced
the impression that something like exclusive authority is attributed by our Courts to the law of the country where the contract is
completed. But this idea is erroneous. In many instances, as is
apparent from our second presumption, th© meaning and incidents
of a contract are governed by th© law of the place of performance.
(K) See pp.
(Z)

Jacobs

Bowen, L.

604—606, ante.
Credit Lyonnais (1884), 12 Q. B. D. (0. A.) 589, 600, per
South African Breweries, Ltd. v. King, [1900] 1 Ch. (0. A.)

V.

J.;

See Story,
(m) Chatenay

273.

79, 82,

s. 24i2.

v.

judgment of

SrazUian Submarine Telegraph
Efsher, M. R.
Compare Gibbs

(1890), 25 Q. B. D. (O. A.) 399, 405,

Co., [1891] 1 Q.
v.

judgment of Esher, M. R.,

cited pp. 481,

482, ante.

(») Zloyd V. Guibert (1865), L. K. 1 Q. B. 115, 122, per Curiam.
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strong preference, howevei', of English

Courts for the lex loci contractus (o) must never be forgotten.
This preference leads to the result that in all cases of doubt, and
especially where a contract is made in England, our Courts hold
that the proper law of the contract

the contract

As

is

is

the law of the country where

made.

second presumption. The assumption, which in

to the

cases is sound, that the proper

country where

it

made

is

law of a contract

is

many

the law of the

{lex loci contractus), pre-supposes

in

general that " the performance of the contract is to be in the
" place where it is made, either expressly or by tacit implication.

"But where

the contract

is,

either expreissly or tacitly, to be

^'performed in any other place, there

general rule

the!

is

in con-

''formity to the presumed intention of the parties that the con" tract, as to its validity, nature, obligation,

and interpretation, is
"to be governed by the law of the place of performance" (p).
"The business sense of all business men," says Lord Esher,
""has come to this conclusion, that, if a contract is made in one
" country to be carried out between the parties in another country,
""

either in whole or in part, unless there appears something to the

'

contrary,

'

tended that

'

other

'

contract

'

'

'

'

'

'

it is to

country
is to

be concluded that the parties must have in-

should be carried out according to the law of that

it

.

.

.

Therefore, the law has said that if the

be carried out in whole in another country

that

must have been the meaning of the

'

'

'

'

parties.

But

if it is to

be carried out partly in another country than that in which

it is

made, that part of it which is to be carried out in that other
country, unless something appears to the contrary, is taken to
have been intended to be carried out according to the laws of
that country " (q).
"When two parties," says

'

it is to

be carried out wholly according to the law of that country, and

Lord Watson, "living under

diffe-

rent systems of law, enter into a personal contract, which of

must be applied to its construction depends upon
eitheir as expressed in their contract or as
intention,
mutual
their
implication
from its terms. In the absence of
fair
derivaWe by
any other clear expression of their intention, it is necessary and
these systems

" Preference of English Courts for Zex looi contractus ."
Compare Jacobs v. Credit Lyonnais (1884), 12 Q. B. D.
(C. A.) 589, 6O0, language of Bowen, Jj. J.
(y) Chatenay v. Brazilian Submarine Telegrafh Co., [1891] 1 Q. B. (O. A.)
79, 82, 83, judgmeKt of Lord Esher, M. R.
(o)

(ji)

See App., Note
Story,

8.

5,

280.

39(2)
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"legitimate to take into account the circumstances attendant upon
"the making of the contract, and the course of performing its^
"stipulations contemplated by the parties; and amongst these
" considerations the locus contractus and the locus solutionis have
" always been regarded as of importance, although English and
" Scotch decisions differ in regard to the relative weight which
" ought to be attributed to them when the place of contracting is
" in one forum and the place of performance in another " (r).

The

effect of these dicta

may

be thus

summed

The proper

up.

law of a contract is indeed prinid facie the law of the country
where it is made {lex loci contractus); yet when a contract is made
in one country, but is wholly or partially to be performed in
another, then great weight wiU be given to the law of the place pf
performance (lex loci solutionis), as being probably the proper law
of the contract, in regard, at any rate, to acts to be done there.

Our second presumption

A

First case.

covers at least two different cases:

made

contract is

in one country and

wholly performed in another, as where

X

and

A

—

is to be-

enter into an

X

agreement in Scotland, e.g., for the sale of goods by
to A, and
the whole of the contract is to be performed on both sides in

The law

England.

of Eng'land {lex loci solutionis)

is,

then, pre-

sumably the proper law of the contract as a whole, and certainly
governs every incident having' reference to the
ance, e.g., the delivery of

Second

case.

A

mode

of perform-

and the payment for the goods

contract

is

made

in one country, and

(s).

is to

be

performed, as regards the obligations of one of the parties, wholly
in that country, and as regards the obliglations of the other wholly
in another country, as where

Liverpool, and
contract

may

agrees to

A

agrees to deliver goods to

pay for them'

be treated as two contracts

in

{t),

New

York.

X

in

The

the one to be per-

X

England and the other by
in New York. It is,
reasonable at any rate to assume (though the presumption is

formed by
then,

X

A. in

(j-) Hamlyn v. TaUsher IHstUlery, [1894] A. 0. 202, 212, per Lord Watson.
Compare Savigny, s. 372, p. 222.
(«) Whether the law of Scotland may not determine what are the legal excuses

for non-performajioe?
(*)

Many

noticing that
contracts,
is

as to the pi-oper Law of a contract are
called " a contract " u often in effect a set of

diiEoulties

what

is

and the proper law of these several contracts may be

specially

embodied in

noticeable in regard
a single bill of

to

exchange.

the different contracts
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on the one hand the delivery,
(i.e., the performauoe of A's share of the congoverned by the law of England, and on the other hand
(m)) that

the goods

tract) is

payment

the

.

the contract,

for the goods, i.&., the performance, of X'b part of

governed by the law of

is

New York

(x)

Illustrations.

Presumption
1.

Jl,

debt to

a

contractus)
2.

Frenchman domiciled

A for

A

is

note

.

X,

in France, incurs in

London a

goods there sold by AtoX. English law (lex
the proper law of the contract.
is

made and

payable in England.

is

loci

English law

the proper law of the contract (y).
an Englishman carrying on business in England, a\ hile in

{lex loci contractus)

3

1.

is

New York gives JV, of New York, letter of credit to the following,
effect: "You have authority to draw exchanges upon me, and all
a,

" such exchanges will be duly honored."

This letter is shown to
A, who, on the faith thereof, purchases a bill drawn by iV on X.
does not accept the same.
is not lia,ble to 4 by the law of

X

X

England

New

for not accepting the bill, but he

The law

York.

of

New York

is

liable

by the law

of

(lex loci contractus) is the

proper law of the contract (z)
4.

^, an Englishman, contracts in England with

Xd

Co., an

English company, for the carriage by them of goods from England
to Mauritius on a British ship.

(«)

A

takes a ticket at

Compare Ireland v. lAmngston (1870), 5 Q. B. D.
somewhat different case of " ooatraots

(x) As to the
see chap, xxvi.,

Rule

Southampton

.(Ex. Oh.) 516.
for tlirough carriage,"

167, p. 026, post.

{y) See Kearney v. King (1819), 2 B. & Aid. 301; Sprovjle v. Legge (1822),
1 B. ic C. 16.
In this as in many other eases the lex loci contraoUis is also the

lex loci solutionis.
(«) "It [is] contended, on the part of the defendants [X], that, as the thing
^'contracted for, namely, the acceptance of the bills, was to be performed in
''
this country, the law of England, as that of the plaoe of performance, ought

"
^'

to prevail.

We

are of a contrary opinion,

it

appearing to ua that the question

must be determined by the lex loci contractus. The
has no relation to the manner of performing the contract, or

oi the defendant's liability

"question at issue
It relates entirely to the effect of
to the consequences of non-performance.
" the transaction at New York, and the document signed there by one of the

^'

"defendants an behalf of the

" being

re^t (his authority to bind the partnership not

called in question) in creating a liability in the defendants to the pur-

"

chasers of the bills, which by the document the defendants were bound to
"accept in favour of [iV]." Scott v. Pilkington (1862), 31 L. J. Q. B. 81, 90,
per Cookburn, C. J. See 2 B. & S. 11, 43, 44.
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which contains a condition limiting the liability of the company.
A's goods are lost in Egypt. The condition, according to English
law, covers the liability oi
d Co. According to the law of

X

Mauritius (French law),

law

{lea; loci

it

contractus) is the proper law of the contract (a).

X, an Englishman, makes a contract in London with A, a

5.

A

Scotsman, under which

Semble, English law

is

is to act as traveller

X

contracts a debt to

A in

English law {lex

in Ijondon.

for

X in

Scotland.

the proper law of the contract (?) (b).

Presumption
6.

English

does not cover their liability.

2.

Jamaica which

is

made payable

loci solutionis) is, at

any

rate as

regards payment, the proper law of the contract (c)
7.

d

In 1870 a

bill of

exchange

is

drawn by .Z in England

on,iV

Co., French subjects resident in Paris, and is indorsed

in

England by .Z to J.. The bill is accepted by iV <^ Co. in Paris,
and is on thefaoe of it payable on 5th October, 1870. In consequence of the Franco-German war, the time for payment is
under French law enlarged till 5th September, 1871. French
law is the proper law of the contract, and the bill, as against all the
on 5th September, 1871

parties thereto, is payable
8.

Z

Algiers

in

51.

{d).

charters A's ship for carriage of coals to

It is part of the terms of the charter-party that the ship

.

shall bo

England

unloaded at a certain rate per diem, and that

X shall pay

per diem for detention from the time of the ship being ready to

unload and "in turn to deliver."

Delivery is delayed by the
French port regulations. In reference to delivery the proper law
of the contract is the French law as to unloading at the port {lex
loci solutionis) (e).

X, an Englishman, under a charter-party made between him
and A, a foreigner, at Riga, loads A's ship with a cargo of timber
9

to be delivered in the port of Liverpool.

days are allowed for the unloading.

By

A

given number of lay

the general law, the lay

^ 0. Co. V. Slumd (1865), 3 Hoore, P. C. (N. S.) 272. Compare
Smith (1875), 1 O. P. D. 19; and (1876) (C. A.) 423. See as to
" Contract for Through Carriage of Person or Goods/' Rule 167, p. 626, post.
(«) P.

Nugent
(6)

v.

Amotl

V.

Rectfern (1823), 2 0.

Compare Cash

&

P. 88.

Kennion (1805), 11 Ves. 314, with 'Manners v. Pearson,
[1898] 1 Oh. (0. A.) 581. See also Rule 181, p. 659, post.
(d) Rouqioette v. Overmann (1875), L. R. 10 Q. B. 525; In re Francke and
(o)

v.

Jiasch, [1918] 1 Ch. 470.

—644, post.

See as

to:

Bills of

Exchange, Rules 171—173, pp. 632

(e) Sobertson v. Jatolcson (1845), 2 0. B. 412; 15 Tj. J. C. P. 28.
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dajs commence from, the time when the ship arrives in dock but
by the custom of the port of Liverpool the lay days, in case of the
timber ship, begin only from the -mooring of the ship at the quay,
where alone by dock regulations the ship can discharge cargo.
;

The commencement

of the lay days

governed by the custom

is

of the port of Liverpool (lex loci solutionis) (/) as the proper law of
the contract.

(D)

DISCHARGE OF A CONTRACT.

—The

Rule 162 (^).

validity

the proper law
(1)

A

(?)

discharge of a

(h))

depends upon

of the contract (^)(?).

discharge in accordance with the proper law
of the contract

A

(2)

the

of

by bankruptcy

contract (otherwise than

is

valid

(Z).

discharge not in accordance with the proper

law of the contract

is

not valid

(?).

Comment.

On

principle, the validity or invalidity of the discharge of a

contract ought to depend upon the proper law of the contract,

upon the law

to

which the

submit themselves.

pajties,

If, for

when

example,

X

i^e.,

contracting, intended to

and A, French

citizens,

and
French
law,
the
question
which therefore is clearly subject to
whether an act on the part of X, e.g., some act which X alleges
enter into a contract in France to be performed in France,

(/)

Norden Steam

Oo. v.

D.
(y) Story, ss. 330—334,
Foote, pp. 430—436.
Sellar (1880), 5 Q. B.

'

Sempsey

(1876), 1 C. P. U. 654.

Conf. Aiwood

v.

(O. A.) 286.
342, with

which read

s.

280; Nelson, pp. 278, 279;

In order to understand Story's view, it must he noted that his habit is to speak
of a contract as governed by the law of the place where it is made, but that he
often means by this the law of the place where it ia made and is to be^ or may
be, performed.

(A)

As

pp. 477
(i)
(Jc)

C;

—

to Discharge under a Bankruptcy, see chap, xviii.. Rules 126,

12^7,

480, ante.

For meaning of " proper law," see p. 572, ante.
Warrender v. Warrender (1834), 9 Bli. 89, 125, language

of

Brougham,

Ralli v. Dennistoun (1851), 6 Ex. 483; 20 L. J. Ex. 278; Ellis v.

M'Henry

(1871), L. R. 6 C. P. 228, 234.
(T) Subject, however, to the limitation that English Courts wUl not enforce
the law of an " enemy "• State affecting contracts if it is of a confiscatory

character.

In re Fried Krupp Actiengesellsohaft, [1917]
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X

from liability,
amounts to payment, does or does not discharge
must (it is conceived) be determined bj reference to French law,
and this appears to be the view maintained by English Courts and
by writers such as Story. There is, however, a lack of decisive
authority on the subject.

All that can be absolutely laid down

made and

is,

when a

that,

contract is

be performed in the same country, anything which

to

discharges the liability under the law of that country wiU. be held
a good discharge
'

by our

'contract

is

made

'

'

general rule

is,

that a

or is to be performed, is to be held of equal

'validity in every other place
'

"The

Courts.

defence or discharge, good by the law of the place where the

be litigated " (m).

inasmuch as

it

So in a

where the question

particular case

it is

may come

laid

down

appeared that the accord and satisfaction was

according to the law of the country where the

sufficient

to

that,

was

bill

'

negotiated and the payment was made, the bill being then due

'

and payable and in the hands of the true holder, the defence

'accord and satisfaction according to that law] was

and more generally
'

it

has been said: " There

debt or liability arising in any country

is

may

good"

[of

(w);

no doubt that a

be discharged by

and that such a discharge,

'

the laws of that country,

'

guishes the debt or liability and does not merely interfere with

'

the remedies or course of procedure (o) to enforce

'

effectual

'

'

'

will be an

answer to the claim, not only in the Courts of that

country, but in every other country.
land,

it,

if it extin-

and

is

This

is

the law of

Eng-

a principle of private international law adopted in

other countries " (p).
On the whole, therefore,

we may

fairly conclude " that a con-

which has been extinguished by the law of
and substantially governs the obli-

'

tractual obligation,

'

that country which properly

'

gation of the contract, cannot

.be

enforced here " (q), and that a

contractual obligation which has not been so extinguished can be

enforced in England.
(»») Story, 8. 331.

Main V. Dennistoun (1851), 6 Ex. 483, 493, per Parke, B. Compare
Eouquette v. Overmann (1875), L.. E. 10 Q. B. 525; In re Frcmcke and Sasoh,
[1918] 1 Oh. 470.
(o) Anything of this nature depends wholly on the lex fori. See chap, xxxii.,
(n)

Eule 203,

post.

Qp) Ellis V. M'Henry (1871), L. R. 6 0. P. 228, 234, per Curiam. Compare
Gibbs V. Sooiete Inaitstrielle, ^o. (1890), 25 Q. B. D. (C. A.) 399, 405, language
of Lord Esher, cited pp. 481, 482, ante.
(_q)

Nelaon, p. 279.
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Illustrations.

X, a Frenchman, incurs in France a debt to A, also a
Frenchman. X is, under French law absolutely discharged from
1.

A, e.g., hy a. statute which after the lapse of a given
time extinguishes not only the remedy for the recovery of the
debt, but the debt itself.
Semble, the discharge is vaUd ia
all liability to

England

X

(r)

4 on a bill of exchange
and accepted by
in Austria, and there payable.
X, on the bill becoming due, owes A a sum equivalent to lOOZ.
He satisfies A' a claim by the payment of 90L, which A accepts in
satisfaction of the debt.
This would not be an accord and satisfaction under English, but is an accord and satisfeiotion under
Austrian law. The accord and satisfaction is a valid discharge of
X's debt to A{s).
3. A bill for 1001. is drawn and issued in Demerara, but is
accepted and payable in England.
At the time when the bill
matures, the holder owes the acceptor lOOZ.
According to the
law of Demerara, this operates as a discharge of the bill (by
compensatio)
The drawer is discharged in England (i).
4. Business is carried on in Queensland by an English company. Resolutions are passed by the company under which
-certain preference shareholders become entitled to a cumulative
2.

in Austria becomes liable to

•drawn by

X

A

.

payment of

interest at the rate of 6 per cent, per

to other shareholders.

By

annum

in priority

a subsequent Act of the colonial legis-

lature, a

duty in the nature of income tax

dends or

interest paid out of assets in the colony to

is

imposed on

all divi-

members

of

any

company carrying on business therein, and a duty payable in
respect of the amount received by any member is declared a debt
due by him to the Crown. The contract between the preference
and the ordinary shareholders

is

an English contract, and the

preference shareholders not domiciled in Queensland are entitled

6 per cent, without any deduction in respect of the colonial
i.e., the colonial Act is not a discharge of the debt due under

to

duty,

the English contract (m)

v. Steiner (1835), 2 Bing. N. O. 202.
D&nnistown (1851), 6 Ex. 483, 493. Compare Burrows

(>)

Compare Hul/er

(«)

See Halli

Jemmo

v.

.

v.

(1726), 2 Strange, 733.

Allen V. Kemble (1848), 6 Moore, P. C. 314.
SpUler V. Turner, [1897] 1 Ch. 911. Doubtless in England it is not
Coma, discharge as regards preference shareholders domiciled in Queensland.
pare Inditm and General Investment Trust, Ltd. v. Borax Consolidated, Ltd.,
(<)

-(«)

[1920]

1

K. B.

539.
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CHAPTER

XXVI.

PAETICULAR CONTRACTS.
CONTRACTS WITH REGARD TO IMMOVABLES {a).

(A)

Rule

163(6).

an immovable
contract

— The

effect of a contract

with regard

governed by the proper law (c) of

is

to-

the-

(?) (d).

The proper law

of such contract

not necessarily, the law

immovable

is

is,

the

of

situate (lex situs)

in general,

though

country where

the-

(e).

Comment.
This Eule

an exception
with land are

The

is

open to some doubt

It constitutes (if vaJid)

(/).

to the general doctrine, that all rights connected

determined hj the lex situs

to be

limitations, therefore, to our

(ff)

Rule must be noted:

—

Rule 163 does not apply to a convejance. A contract
may be governed by its proper law, but a

First.

with regard to land

(o) See Westlake (5th ed.),

s.

216; Nelson, p. 277.

Contrast Story,

ss.

363

365.

(5) Campbell v. Dent (1838), 2 Moore, P. C. 292; Cood v. Cood (1863),33 L. J. Oh. 273; Waterhouse v. Sums field (1851), 9 Hare, 234; (1852), 10

Hare, 254.

Oompare Mertxmtile Investment

Go. v. River Plate, ^o. Co., [1892],

2 Oh. 303.
(c)

As

{d!)

See Exception

to

" proper law," aee p. 572, ante.

meaning of
1

Compare Uoyd

to

Eule

150, p. 553, ante.

Guibert (1885), L. R. 1 Q. B. 115, 122.
See App., Note 20, " Law governing Contracts with regard to Immovables."'
As to "Capacity," see chap, xxiii., p. 543, ante ; as to "Form," see chap, xxiii.,
pp. 544 546, ante.
(e)

v.

—

(f) See, in

support of

Contrast, however.

this Rule,

Story,

ss.

Westlake (5th

363

—365,

who

ed.), B. 216,

and Nelson, p. 277.

inolinra to hold that executory,

contracts respecting real estate or immovablos are governed wholly by the lex
Story's view ignores the fact that English law recognizes and, so far as
situs.

mortgages over foreign,
even when the local law does not admit of such contracts.
See Eule 150, p. 542, ante.

possible, enforces oontracbs in the nature of equitable

lands,
(ff)

t
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conveyance or transfer of land, or. of any interest in land,
certainly governed by the lea) situs (h).

is

Secondly.
English Courts will not enforce the doing of anything with regard to foreign land which the lex situs will not
permit to be done (i)

who enter into a contract with regard to land
presumed to contract with a view to the law of
the country, e.g., France, where the land is situate.
Hence the
lex situs is in general the proper law of the contract (k)
Thirdly

may

.

Parties

in general be

Illustrations.
.X, an Englishman, residing but not domiciled in Chili, and
and B, his brothers, Englishmen, residing and domiciled in
England, have each of them an interest in certain land in Chili.
enters into negotiations with A and B, which are carried on by
correspondence, for the purchase by .X of A's and B'a shares in
the land.
It is alleged on the part of
that the negotiationa
resulted in a contract whereby both A and B agreed to sell their
share in the land to JC. It is held by a Cburt in Chili that A did,
and B did not, contract to sell hia interest in the land. The
contract is an English contract (l), and the question whether B

1

.

A

X

X

contracted to sell his share in the land is to be determined in

accordance with English law

(I)

(proper law of contract)..

X

and A make an agreement in Scotland for the discharge
of a mortgage of lands in Demerara by bills payable in Scotland.
This is a Scottish contract, since, though referring to lands in
Demerara, it is made and to be performed in Scotland. It is
2.

s. 424, cited p. 542, ante; and Westlake (Sth ed.), a. 136, cited
Hicks v. Powell (IS^O), L. R. 4 Oh. 741; Norton v. Florence Land
Co. (1877), 7 Ch. D. 332, 336. But as \o marriage as an assignment of immov556, mite.
ablee, see pp. 546, 553
^
(j) Campbell v. Bent (1838), 2 Moore, P. 0. 292; Waterhouse v. 8t.nnsfleld(1851), 9 Haie, 234; (1852), 10 Hare, 254; Brown v. Gregson, [1920] A. O.
860; Westlake, s. 216. Compare Rule 160, Exception 3, p. 597, ante.
{k) See Lloyd v. Guibert (1865), L. R. 1 Q. B. 115, 122, 123.
" English oontraot," see p. 590, note (a), ante. " But
(?) For meaning of
"then arises this question: The law of which country is it governs the tranaax!"tion and the actors in it? The right to land in Ohili must, no doubt, be
" determined by their laws but a contract entered into between three English
"gentlemen, two of them domiciled and residing in England, and the third
" residing in Ohili, but not having acquired a foreign domioil, must, I think, be
"governed and construed by the rules of English law." Caod v. Good (1863),

(A) See Story,

p. 542, ante;

—

;

33

Tv.

J. Oh. 273, 278,

judgment of Romilly, M. R.
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governed by, and to be inbet-preted in accordance with, Scottish
law (to) (proper law of contract)
/
.

(B)

Rule

C0NTBACT8 WITH REGARD TO MOVABLES.
1.64 [n).

a movable

is

— The

effect of a contract

with regard to

governed by the proper law of the contract.
Comment.

Here, again,

it is

necessary to distinguish between a contract and

a transfer or an assignment.

A oontrax;t,

e.g., to sell

governed by the proper law of the contract,

a movable,

is

by the law to
taken
have
intended,
when
contractwhich the parties must be
to
Whether the transfer or the assigning, to submit themselves.
ment of a movable is valid, and therefore whether a contract to sell
operates as a sale, depends, generally at any rate, on the law of the
country where the movable is situate (o) {lex situs).
i.e.,

Illustration.

X

(& Co.,

a London firm, contract in London to

sell to

merchant in London, 20,000 tons of Algerian esparto,

A, a
to

be

shipped by a French company at an Algerian port on board ships

The esparto is to be paid for by A in
to be provided by A.
London.
d Co. fail to deliver the esparto. The failure arises
from the fact that at the time for the performance of the contract
there is an insurrection, and military operations are being carried
on, in Algeria, and the collection and transport of esparto are
prevented by circumstances which, according to French law,
amount to force majeure, and are an excuse for the non-performance of the contract, but which under Englifih law are not a legal
excuse for the non-performance of their contract by Ji. d Co.

X

(m) Campbell

v.

Dent (1838), 2 Moore, P. C. 292.

(») Jacobs V. Credit Lyomims (1884), 12 Q. B. D. (C. A.) 589. See, as to
assignment of movables, chap, xxiv., pp. 560 571, ante; as to capacity to

—

contract,

Rule

158, p. 577, oMie.

—

See Rules 152 154, pp. 561—570, ante; Cammell v. Semeil (1860), 5
728; 29 L. J. Ex. 350 (Ex. Oh.); (1858), 3 H. & N. 617; 27 L.J.
Ex. 447; Castrique v. Imrie (1870), L. R. 4 H. L. 414; Alc<>c]c v. Smith,
[1892] 1 Oh. (O. A.) 238; Hooper v. Gumm (1867), L. E. 2 Ch. 282; In re
Queensland, §e. Co., [1891] 1 Oh. 536, 545. Compare, however, Cochrane v.
Moore (1890), 25 Q. B. D. (O. A.) 57.
(o)

H. & N.
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Xd

English law
liable to

is the proper law of the contract (p), and
Co.
pay damages for the non -performance thereof (g)

(C)

Rule

are

CONTRACT OF AFFREIGHTMENT (r).

165(«).

— The term " law

of the flag"

law of the country (f) whereof a ship

When

—

.

the flag carried by a ship

means the

carries the flag.

is

that of a State (u)

including more than one country, the law of the flag

means

{semble) the

law

of the

country where the ship

is

registered (x).

Comment.
"

The law

of the flag " is a short expression for the

country under the flag of which a ship

sails,

and

law of the

to which, there-

presumably belongs {y)
The flag which a ship carries may be the flag of a State, such as
the United States, which consists of several countries {e.g., New
York, Massachusetts, Louisiana, &c.) governed by different laws.
When this is so, the flag does not of itself show what is the country
to Avhieh the ship presumably belongs, and what, therefore, is the
law of the flag. There is, at any rate, American authority foe the
fore, she

(i!>)

See Sub-Rule

3,

p. 609, ante.

(g) Jacobs v. Credit Lyonruds (1884), 12 Q. B. D.
explanation of this case, see note {q), p. 598, ante. .
(?•)

See, for nature of contract, 3 Kent,

compare Westlake (5th

ed.), ss.

the subject of carriage by

219

—222.

sea, CJarver,

Comm.
See

(0. A.) 589.

(12th ed.),

ss.

201

also, as to conflict

Carriage by Sea, chap,

For an

—261,

and

of laws on

vii.,

ss.

201

217.
(«)

See Maclaohlan (5th ed.), pp. 177—186; Carver, ss. 203—206; Scrutton,
Contrast, however, Westlake (5th ed.), s. 219.
For the meaning of the term " country,'' see pp. 67, 69 71, ante.

Charter-parties (9th ed.), art. 7.
(t)

—

For the meaning of the term " State," see pp. 67, 71, ante.
(a;) Whartoe, s. 441 and s. 357.
sometimes treated as
(y) The countiy to which a ship in fact belongs is
ultimately fixed by the nationality of her owner, and circumstances may exist
under which a ship, for some purposes at any rate, belongs to a country
of which she does not carry the flag. See Chartered Bank of India v. Netherlands Co. (1883), 10 Q. B. D. (O. A.) 521, 534, 537, judgment of Brett, L. J.
The term " law of the flag," therefore, is, by some writers, given a wider sense
than that which it receives in Eule MS, and is used as equivalent to the personal
See Westlalce, s. 219. Suoh cases, however, are mor&
Ig,w of the shipowner.
properly regarded as falling under the proviso in Rule 166.
(«)
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statement that in this case the law of the flag
country where the ship is registered (2)

is

the law of the

Illustrations.

A

flag, is about to sail from Havre
Bombay. The law of the flag is the law of Italy.
2. An American ship, carrying the flag of the United States
and registered at New Orleans, is at Liverpool, about to sail for
Hamburg. The law of the flag is the law of Louisiana (a).

1

ship carrying the Italian

for

Rule 166

(b)

— Subject

to

the exception hereinafter

mentioned, the efPect and incidents of a contract of
(i.e., a contract with a shipowner to hire

affreightment

his ship, or part of

for the carriage of goods) are

it,

governed by the law of the flag.
Provided that the contract will not be governed by the
law of the flag if, from the terms or objects of the contract, or from the circumstances under which it was
made, the inference can be drawn that the parties did
not intend the law of the flag to apply (c).
Comment.
This Rule

is

an application of Rule 161.

The

parties to a

contract of affreightment, or, using more popular though not quite

accurate language, for the carriage of goods

by

sea on board a

particular ship, are presumed, in the absence of evidence to the

contrary, to contract with reference to the law of the country to

which the ship, from the flag at her masthead,
any rate may be presumed, to belong (d)

Nor
«hip

is

does

it

necessarily

make any

may

be seen, or at

difference that, though the

a foreign ship carrying a foreign flag, the contract

is

made

There is not, however,
(«) Wharton, CSonflict of LawS, s. 441 and a. 3S7.
any authority for the application of this Rule to the British dominions; the
law of the flag in their case is English law. But see p. 72, note (g).
(a) Wharton, s. 441.

Compare Westlakei, ss. 218, 219; Carver, Carriage by Sea, s. 206; LZoyd
CfmbeH (1865), L.. R. 1 Q. B. 115; The Gaetano (1882), 7 P. D. (0. A.)
137; The August, [1891] P. 328, 340; The Stettin (1889), 14 P. D. 142; In re
(S)

V.

Missouri Steamship Co. (1889), 42 Ch. D. (O. A.) 321, 327.
»
(o) See Carver, o. 210; Chartered Meroa-lttUe BanJe of India Iv. Netherlands,
.#(?. Co. (1883), 10 Q. B. D. (C. A.) i521; The Industrie, [1894] P. (C. A.)'58.
{d) See

The

Chietano (1882), 7 P. D. (C. A.) 137, 149, 150, per Cotton, L. J.
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in England. It may still in general be presumed that the parties
looked to foreign law as determining the effect of their contract (e)
''Lloyd V. Gidbert{f) establishes," writes Mr. Carver, "that,

" where the shipowner's total
liability is limited by the law of his
" own country, in which he is domiciled and under whose flag he
sails his ship, that limitation is to

be implied in contracts to

Whether the contract be made by the
" master, under a limited authority, or by the owner himself, the
^'

carry goods in

''law

of

the

"amount"

her.

determines his KabiKty in point of total

flag

But

Lloyd

v. Guibert, and in
and establishes the wider
proposition that, to adopt again the language of Mr. Carver, " the
"character of the obligations impliedlfif undertaken by the ship" owner (with reference to which the contract is made, so far as it
" does not expressly vary or exclude them) are also to be deter" mined by the law of the flag. Hence it follows that the effect of
" the expressed terms in limiting or altering those obligations

(g).

subsequent cases

the reasoning in

(h), really goes further,

"
"
"
"

must be determined by the same law. Also, that the same law
must govern the rights of the shipowner against the charterer or
shipper, and the obligations of the latter under the contract.
For the contract is a whole, and must be read in the light of one
"and the same consistent set of rules. The exceptions must be
"read with the obligations, and the obligations on one side with
" those on the other, for which they are the considerations, and
"of which they are frequently conditions" (i).

The

proviso, however, contained in our

Hule 161

If

(fc).

Rule

from any circumstance

it

is itself

a result of

can be inferred that

the parties to a contract for carriage by sea did not contract with a

view to the law of the

then the law of the flag

flag,

proper law of the contract, and the contract

thereby

is

is

not the

not governed

(I).

Illustrations.
1.

A

French ship belonging

charters a

owners, at a Danish

(«) Ibid., p. 148,
(/)

(1865),

Iff)

Carver,

(A) See
(i)

!>.
s.

b.

port, for a

judgment of Brett, L.

R.. 1

X

to
and Y, French
voyage from Hayti to

J.

Q. B. 115.

206.

TAe Oaeiano

Oaxver,

West India

(1882), 7 P.

D. (0. A.) 137; The August, [1891] P. 328.

206.

(k) See p. 602,

mte.

Chartered Bamk of India v. Netherlands Steam Co. (1883), 10 Q. B. D.
(C. A.) S21; The Industrie, [1894] P. (C. A.) 58.
(I)
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Havre, London, or Liverpool, at A's option.
is

The oharter-partj

entered into by N, the master, in pursuance of his general

A

authority as master.
whicli the ship sails.

ships a cargo at

On

Hayti for Liverpool, with
damage and

her voyage she sustains

puts into Fayal, a Portuguese port, for repair.

money from

N

there borrows

B

on bottomry of the ship, freight, and cargo, and
repairs the ship. She completes her voyage to Liverpool. B, the
bondholder, proceeds in the English Court of Admiralty against
the ship, freight, and cargo, which are insuf&cient to satisfy the

X

The deficiency is paid hy A.
and Y give up the ship
and cargo to A, and are thereby, according to French law, freed
from aU liability on the contract of JV, i.e., on the bottomry bond,
A claims indemnity against and Y for money paid to B. The
rights of A and the liabilities of
and Y are governed by the
law of France, i.e., law of the flag (m).
2. .X, an Englishman, ships a cargo at New York on board an
Italian ship for carriage to London. The ship is at the island of
Fayal (Portuguese territory) in distress. N, the master, there
borrows 2,000L on bottomry of the ship, cargo, and freight, to
enable her to proceed on her voyage to London. .A^ has the means
of communicating with X, but does not do so.. The bond, under
the circumstances, is valid according to Italian law (law' of the
flag), but would not be valid according to English law.
The bond
is valid and binds the cargo {i.e., the authority of the master and
the validity of the bond is to be determined, as against X, by the
law of the flag) (n).
3. A German ship, while in a German port, is chartered by
bond.

X

X

English charterers under a charter-party in the English language.

The

ports of call for orders and delivery of cargo are English.

question arises with reference to delay in delivery of cargo.
contract {semble)

is

governed by English law

A
The

(o)

German shipowner domiciled in Germany. A's ship
German flag and with a German master, is in a
French port. X d Co. are London merchants. A contract
(charter-party) is entered into in London between A and X for
4. J[ is a

carrying the

(m)
(»)

Uoyd

V.

Guihert (1865), L. B.

The GaeU.no

(1882), 7 P.

1

Q. B. (Ex. Oh.) 115.

D. (O. A.) 137; and confraat The Kamhurg

Li. 253; 33 L. J. P. & M. 116; but note the suggestion of
P. D. p. 147, that The Hamburg may have been rightly decided,
because foreign law was not proved in that ease.
Contrast The Express
(o) The 8cm Roman (1872), L. B. 3 A. & E. 583.

(1864), Br.

&

Bretfc, L.. J., 7

(1872), L'. B. 3 A. & E. 597, where the charterers were German, and the voyage
was from Bussia to England, and German law was held applicable.
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carriage, on board A'a ship, of a cargo of rice

from India to
England. The contract is on an ordinary English printed form,
and the terms are the terms of an ordinary English charter-party
It contains special provisions as to the

On

delivery.

payment

the voyage home, the ship

of freight on right

driven into a port of

is

where part of the cargo is sold. If the
governed by the law of the flag (German law), then

distress,

to the

payment

of full freight;

English law, then

A

is

if the

contract

is

contract

A

is

is

entitled

governed by

not entitled to the payment of freight for

The circumstances of the case, and especially the
payment of freight, show an intention to contract
under English law. The law of the flag is excluded, the contract
the cargo sold.

provisions as to

is

governed by

English law,

and

A

is

.

not entitled

to

full

freight (p)

Exception

[q).

— The

mode

of performing particular acts

under a contract of affreightment {e.g., the loading
or unloading or delivery of goods) may be governed
by the law of the country where such acts take
place.

Sub-Rule (r).

— The

authority of the master of a ship

with the cargo during the voyage, and the
manner in which he should execute it, are governed by
to deal

the law of the

flag.

Comment.
The Sub-Rule

is

an application of Rule 166

(s).

But

in this

instance, as often happens, a special application of a general legal

principle

(?r)

is

supported by a greater amount of authority than the

The Industne, [1894] P.

(C. A.) 58.

Gwihert (1865), L. R. 1 Q. B. (Ex. Ch.) 115, 125, 126. Compare Jacxhs V. Gredit Lyonrtais (1884), 12 Q. B. D. (0. A.) 589, 604, judgment
of Bowen, L. J.; Norden Steam Co. v. Dempsey (1876), 1 0. P. D. 654. See
Carver, Carriage by Sea, s. 207, and Rule 161, Sub-Rule 3, Sec»nd Presump(J)

Uoyd

V.

tion, p. 609, ante.

(r) Carver, s. 211; Scrutton, pp. 20, 21; Uoyd v. 'Gmbert (1865), L. R. 1
Q. B. (Ex. Oh.) 115; The Gaetano (1882), 7 P. D. (C. A.) 137; The Augmt,
[1891] P. (O. A.) 328. Compare The Karnak (1869), L.. B. 2 P. O. 505, and
especially pp. 511 513, for language of judgment delivered by Sir W. Erie;
Norden Steamship Go. v. Dempsey (1876), 1 C. P. D. 654.

—

(«)

See p. 622, ante.
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principle itself; in other words, the oases which establish the rule

that a contract of affreightment

many

of the flag are,

is

generally governed

by the law

of them, decisions having reference to the

master's authority (t) during the voyage to deal with the cargo.

The extent

of his authority and the conditions under which

be exercised differ somewhat under

it

may

the laws of different countries,

but when a conflict arises on this point the law of the flag
prevails (m)

.

Illuatrations.

A

1

German

ship, sailing

Singapore for London.

by British
form.

under the German

flag, is

loading at

She there takes on board a cargo shipped

subjects under English bills of lading in the usual

In the course of the voyage the ship

of distress,

and the master there

master's authority to

make

the sale

sells
is

is

driven into a port

part of the cargo.

The

governed, not by the law of

England, but by the law of Germany (law of the flag) (a;)
2. An Italian ship, sailing under the Italian flag, and with an
Italian master, is at Fayal, a Portuguese port, laden with a cargo
owned by
d Co., who are domiciled in England, and is bound

X

on a voyage to London. The master borrows money on bottomry
The authority of the master to exiecube
of the ship and cargo.
bond
is
governed
by the law of Italy (law of the
a bottomry
flag) (y).

(D)

CONTRACT FOR THROUGH CARRIAGE OF PERSON
OR GOODS (z).

Rule

167(a).

— The effect of a contract for the carriage

of person or goods from a place in one country to a place
in another

as to its

is,

general incidents, presumably

governed by the law of the place where
(0 The Gaetano

(1882), 7 P.

it is

made

D. (C. A.) 137; The August, [1891] P.

;

but,
(0. A.)

328.

(«) Seo Carver,
(a:)

a.

211.

The Augmt, [1891] P.

Co. (1822), 5 B.

& AM.

(O. A.) 328.

Compare Freeman

v.

Bast India

617.

The Gaetano (1882), 7 P. D. (C. A.) 137.
See Carver, s. 212.
Co. (1862), 12 C. B. (N. S.) 63; Peninsular and
(ffl) Branley v. 8. E. By.
Oriental Co. v. Shcmd (1865), 3 Moore, P. C. (JS. S.) 272; Cohen v. S. E. Eif.
Co. (1877), 2 Ex. D. (C. A.) 253. But contrast De Cleremont v. Brasch (1885),
(?/)

(a)

1

T. L. E. 370.
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CONTKAC'J'S.

as to transactions taking place in a particular country,

may

by the law

in certain cases be governed

of such

country.

Comment.
,

There

is

great uncertainty as to what

is

the law governing a

contract for through carriage of person or goods, which

may

often

be partly by land and partly by water, from a place {e.g., London)
in one country to a place {e.g., Paris) in another (&).

Here, as

hy
presumed intention of the
parties (c); but, in the kind of contracts with which we are dealing, it constantly happens that no one salient consideration
presents itself from which the intention of the parties may be
elsewhere, the only ultimate test for determining

which a contract

inferred.

is

governed

the law

the

is

All that can be strictly laid down

is

that

English

Courts, while giving weight to the particular circumstances of

each case;- still lean, on the whole, to the doctrine that a contract

by the law of the
and exhibit also
a tendency to hold that a contract which can in any way be connected with England is, prima facie at any rate, an English conWhen, further, as frequently
tract governed by English law.

for through carriage

country where

it is

is

made

prima
{leXJC

facie governed

loci contractus) {d),

happens in contracts for through carriage, a provision of the
contract is valid if governed by the law of one country, but
invalid if governed

by

the law of another country, our Courts are

inclined to hold that the contract

gives validity to all

A

its

terms

is

governed by the law which

(e).

suggestion well worth consideration has been

" contract for through carriage"

they take place; thus,

if

A

(o) See

Eule

s.

that a

of the particular country

takes in Paris a ticket for the

journey from Paris to London, and he
(S) See Carver,

made

be governed, as to incidents

by the law

-arising in a given country,
-v\'here

may

is

himself injured or his

212.

155, p. 572, ante,

and Eule

161, p. 602, ante.

(d) Peninsular and Oriental Co. v. Shand (1865), 3 Moore, P. O. (N. S.) 272;
and see Rules for determining the proper law of a contract, Sub-Rule 3, First

Presumption, p. 609, ante.
(e) See, especially. Peninsular and Oriental Oo.

v.

Shand (1865),

3

Moore,

P. C. (N. S.) 272, 291, 292, judgment of P. O., and compare In re Missouri
Steamship Co. (1889), 42 Oh. D. (C. A.) 321. Whether this mode of reasoning
is legitimate may, it is conceived, be open to doubt; compare Royal Bxohange
Assur/mce Corporation v. Sjoforsakrings Aktieholaget Vega, [1902] 2 K. B.
(C. A.) 384, which is opposed to this doctrine.
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goods are lost in France, his rights may, in respect of the injury
or loss, possibly, whatever be the law otherwise governing the

depend on the law of France

contract,

(/).

Illustrations,

^

1

is

a passenger travelling, by an English vessel belongingr

an English company, from England to the Mauritius via
Alexandria and Suez. He has taken a ticket in England con-

to

taining conditions exempting

luggage,
valid

The

^.'s

luggage

by English
contract

is

Xd

Co. from liability for loss of
on the journey. The condition is
not valid by the law of Mauritius.

is lost

law, but

is

governed by English law {l&x

and the condition

is

loci contractu$)

valid (g)

X

2.
d Co. are a railway company incorporated under English
Acts of Parliament for conveyance of passengers and goods from

London

and authorized by statute to maintain
packets between Folkestone and Boulogne.
A at JBoulogne
delivers parcels to X d Co. to be carried to London. The contract
of carria'ge contains conditions which may be invalid according
to the law of England, but are valid according to the law o£
The contract (semble) is governed by the law of
France.
France (h) (lex loci contractus)
3.
d; Co., SbXi English railway company, subject to English
statutes as to carriage by rail and authorized to keep steamers for
communication between Boulogne and Folkestone, contract with
A, an Englishman, for the carriage of himself and his luggage
from Boulogne to London. A takes his ticket at Boulogne.
On the ticket there is a condition exempting X d Co. from
to Folkestone,

X

liability for loss of

luggage of greater value than

containing articles of greater value than
fer

from steamboat

carrier cannot

French law
(/)

See

of Brett^

,

by

By

61.

A's box,

during trans-

French

law. a

conditions, against results of
is

governed by English or by

(?) (i).

Cohm
1..

to train at Folkestone.

protect himself,

Whether the contract

negligence.

61., is lost

v. 8.

3. By. Go. (1877), 2 Ex. D. (C. A.) 253, 262, judgment

J.

Th". Peninsular and Oriental Co. v. Shand (1865), 3 Moore, P. C. (IST. S.)
Oonf. In re Missouri Steamship Co. (1889), 42 Oh. D. (C. A.) 321.
(A) See Bromley v. S. B. Ey. Co. (1862), 12 0. B. (N. S.) 63, 72, judgment
The case is not deaisive, since it was doubtful whether the>
of Brie, O. J.
(p'^

272.

oontraot wa.s invalid under English law.
It was not
(i) Cohen v. S. E. By. Co. (1877), 2 Ex. D. (0. A.) 253.
neoeesary to decide this point, as the Court held that the condition was not validi
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4 A contracts at a railway station in Paris for the carriage of
himself and luggage from Paris to London. He is to be carried
.

from Paris to Calais by a French railway company, from Calais
to Dover by an English steamboat belonging to the S. E. Ry. Co.,
and from Dover to London by the S. E. Ry. Co. His goods are
lost and he is injured at Amiens in consequence of an accident
arising from the negligence of the railway company's servants.
Whether the contract is, as to the damage done to A and his
goods, governed by French law or by English law ( ?) (fc)

AVERAGE ADJUSTMENT.

(E)

Rule

168(/).

— As

amongst the several owners

of

property saved by a sacrifice, the liability to general
is governed by the law of the place (called

average {m)

hereinafter the place of adjustment) at which the

voyage terminates (that
(1)

when

the voyage

is

completed in due course, by

the law of the port of destination
either under English or

" own

common

is to say),

French law.

parb, that, the contract being

;

or,

Melli3h, L. J., saya: "1 confess, for my
made by an English passenger with an

" English railway company, regulated by English law, I should have supposed
" that it ou^ht to be governed by the law of England, and be taken as made
"with regard to the law of England" (pp. 257, 358). Baggallay, L. J., says:
" A.S to whether [the contract] should be construed according to the law of
" France or Englanfd, 1 desire not to express any decided opinion, though it
" appears bo me, as ait present advised, that there is much to be said in favour
Brett,
it being construed according to the law of France " (pp. 261, 262)
L. J., holds that "this particular contract is an English contract, to be per" formed according to the English law " (p. 263), but throws out the suggestion
that contracts of the kind nuay^ perhaps, be governed by different laws as to

" of

.

incidents taking place in different countries (p. 262).
(_k) See Cohen v. S. E. Ry. Co. (1877); 2 Ex. B. (O. A.) 253, 262, 263, judg-

ment

of Brett,

Li.

J.

Law of General Average (5th ed.), chap, vi.; Arnould, Law
of MarLDelnsuranoe (9th ed.). Part III., chap, iv., especially ss. 992 1002.
(») " All loss which arises in consequence of extraordinary sacrifices made or
" expenses incurred for the preservation of the ship and cargo comes within
(V)

See Lowndes.

—

" general average, and must be borne proportionately by

The

all

who are

interested."

Presgrave, 1 East, 220, 228, per Lawrence, J. See Lowndes, p. 21.
operation of the rule as thu3 laid down may, of course, be excluded by

Birkley

v.

special agreement; the matter is frequently regulated by the adoption of the
York-Antwerp Rules, 1890. See Sorutton, Charter-parties (9th ed.), art. 120

and Appendix IV. Chellew v. Royal Commissioji on Sugar Supply (1921), 37
T. L. E. 588, (O. A.) 903; [1921] 2 K. B. 627.
;
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(2)

when

the voj^age

law

of

is

not so completed, by the

where

place

tlie

the

voyage

is

rightly (n) broken up and the ship and cargo

part company.

Comment.

"The

adjustment of a general average at the port of discharge,

" according to the law prevailing there, is binding upon the ship" owner and the merchant as they must be taken to have assented
" to adjustment being made at the usual and proper place, and a&
" a consequence according to the law of that place " (o)

.

The

port

of discharge, however, need not necessarily be that of destination,,
if for sufficient

reason the voyage

is

broken up and the ship and

cargo part company at some other port (p)
This Rule is in fact an application of the principle that the
proper

la\\

of a contract as to the

mode

of the country where the performance

of performance
is

is

the law

to take place (q)

.

The

intention of the parties is that the average adjustment shall be

made,

i.e.,

the contract as to this matter be performed, at the

place where

It is, therefore,
the voyage rightly terminates.
presumably their intention that the adjustment be governed by
the law of such place.

—

Rule 169. An underwriter is bound by an average
adjustment duly taken according to the law of the place
of adjustment, in the absence of special agreement to

the contrary
(«) See

SUl

v.

(r).

WUson

(1879), 4 C. P. D. 329, 333,

E.

judgment

of Lindley, J.

Q. B. (Ex. CJh.) 115, 126, per Curiam;
Simonds v. White (1824), 2 B. & O. 805; Wavertree Sailing Ship Co. v. Love,
[1897] A. O. 373, which shows that the general average need not be made up
by an average adjusteir at the port, so long as it is made up on the basis of
(o) Zloi/d V. Guibert (1865), L..

1

the law of the port.
(p) Lowndes, s. 69, citing Fletcher v. Alexander (1868), Ir. R. 3 O. P. 375.
See also JliU v. Wilson (1879), i O. P. D,. 329; and Harris v. Scaramanga
(1872), L. E. 7 C. P. 481; Mam^M. Ooean Mar. Ins. Co. (1875), L. E. IOC. P.
(Ex. Oh.) 414. Both the latter cases refer to the liability of underwriters on
policies containing the words " general average as per foreign statement.''
(?) See Eule 161, Sub-Eule

3,

Second Presumption, p. 609, ante.

Soaramanga (1872), L. R. 7 O. P. 481 Mavro v. Ocean
Mar. Ins. Cv. (1875), L. R. 10 O. P. (Ex. Ch.) 414; The Mary Thomas, [1894]
P. (0. A.) 108; Se Hart v. Compamia Aiwnima de Seguros "Aurora," [1903]
2 K. B. (C. A.) 503. In this case, as in Harris v. Soaramanga, the decision
(r)

See Harris

v.

;

Digitized

by Microsoft®

.

PARTICULAR CONTRACTS.

631

Comment.

Au

underwriter

is,

of course, only affected in so far as the loss

of the insured was incurred for the purpose of avoiding, or in

connection with

When

he

avoidance

the

of,

a peril insured against (s).

then, in the absence of express stipulation,

is affected,

he must be bound by the rule which applies

Rule

170.

—An

to the insured.

English insurer of goods shipped by

an English merchant on board a foreign ship
affected by the law of the flag (t).

is

not

Comment.
The general
liabilit}'

case

:

—

"It

is

rule as to the law governing

has been thus laid

no doubt competent

" policy to stipulate,

down
to

he thinks

an underwriter's

in reference to a particular

an underwriter on an English

that such policj' shall be con"strued and applied in whole or in part according to the law of
if

fit,

"

any foreign State, as if it had been made in and by a subject of
' the foreign State, and the policy in question does so stipulate as
"regards general average; but, except when
"policy must be construed according

"regard

to

it is so

stipulated, the

our law, and without

to the nationality of the vessel" (m).

Illustration.

A, an English merchant, effects a policy of insurance with X,
an English underwriter, upon goods shipped in a French ship.
The ship puts into port for repairs The master gives a bottomry
bond on ship, freight, and cargo. The ship and freight proving
insufficient to satisfy the bond, A has to pay the deficiency in
order to obtain possession of the goods. This, according to French
law, might be a loss by perils of sea, but it is not so according to
English law. If it is a loss by perils of sea, A has a right to
The rights of A against X
recover the amount paid from X.
must be determined wholly by English law. A has no right to
.

recover

from

X the

amount paid

to release the

goods (u)

dependent on the wording of the policies " per foreign statement if so made
up." Difficulties are usually avoided by the inclusion of a special "foreign
adjustment clause" in the policy of insurance. Arnould, b. 997.
(s) See the Marine Insurance Act, 1906 (6 Edw. 7, c. 41), 8. 66, sub-s. (6).
is

(0 Greer v. Poole (1880), 5 Q. B. D. 272.
(«} Qreei- v. Poole (1880), 5 Q. B. D. 272, per Lush, J.
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(P)

PROVISIONS OF BILLS OF EXCHANGE ACT,
AS TO CONFLICT OF LAWS (x).

1882,

Bill of Exchange.

Rule 171.—[Bills
and

s.

4.3

requires

In

this

of

Exchange

Act, 1882,

s.

2 (part)

Act, unless the context otherwise

:

[1] "Acceptance" means an acceptance completed
by delivery or notification {y).
[2] " Bearer" means the person in possession of a
bill or note which is payable to bearer.

means bill of exchange, and "note"
means promissory note.

[3] "Bill"

[43 " Delivery " means transfer of possession, actual
from one person to
or constructive,

another

(2).

(«) Rules 171 to 175 consiafc of sections of the BiUs of Exchajige Act, 1882,
which have reference, directly or indirectly, to the conflict of laws. At the
cost of some awkwardness of expression, the language of the Act is followed
verbatim, except where words or figures are added. Every addition is printed

within square brackets.
From the faot that Rules 171 to 175 are citations from an Act of Parliament^
is not here, as throughout the rest of this Digest, stated in the form of
Rules and Exceptions. Had this form been adhered to, the language of the Act
must have been slightly varied, the sub-seotions would have appeared as separate
Rule!), and the provisos thereto aa, what they really are, exceptions to a Rule.
In reference to RulJes 171 to 175, the word " sub-section" is used instead of
" clause " in order to emphasise the fact that each of these Rules is a statutory
enactment. The illustrative comment is placed, not at the end of each Rule, but

the law

after that part of each enactment, e.g., sub-section, which the

comment most

naturally follows.

The reader is especially referred to Chalmers' Digest of the Law of BiUs of
Exchange (8th ed.), 1919: it is an elaborate and almost authoritative exposition of the law embodied in the Bills of Exchange Act, 1882 (45 & 46 Vict.
With
0. 61), as amended'by 4 & 5 Geo. 5, 0. 82, and 7 & 8 Geo. 5, 0. 48.
Sir M. D. OhalmerB' permission, use has been made of his commentary and
illustrations, and in fact, wherever it was possible, his treatise has been followed.
Foot valuable criticism on the Aot, see Westlake (5th ed.), ss. 227
234. Compare also E. G. Loreimeu, The Conflict of Laws relating to Bills and Notes

—

(Yale University Press), 1919.
(y) See BUls of Exchange Act, 1882, rs. 2, and compare
(8th ed.), pp. 3. 53; Smith v. MoOlure (1804), 6 East, 476.
(«) Chalmers, pp. 5, 58.
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"Holder" means

[5]

the payee or indorsee of a

who

or note

bill

633

in possession of

is

the bearer thereof

or

it,

(a),

[6] " Indorsement " means an indorsement completed by delivery (b).
[7] "Issue" means the

first

delivery of a

takes

it

as a holder

"Person" includes

[8]

who

(c).

body

a

or

bill

note, complete in form, to a person

of persons,

whether

incorporated or not.

"Value" means valuable consideration (a? ).
"Written" includes printed, and "writing"

[9]
(^103

includes print.

An

[11] (1)

inland

face of

it

bill

a

is

which

bill

is

or on the

purports to be

drawn

and

payable

(a)

both

(b)

drawn within the British Islands upon
some person resident therein.

within

the

British Islands, or

Any

other

bill is

a foreign

bill.

" as

Bills of Exchange Act, 1882, s. 38, as to " lights ot holder; " 8. 29,
to holder in due course; " and s. 31, 'as to " negotiation." See Ghalmers,

pp.

6,

(«)

Omf

.

142; 103, 121.

and compare

(6) See Ohalmera, p.

6,

(c) Chalmers, p. 7.

"For stamp

a.

21, Chalmers, p. 58.

purposes, a hill

ia

not to be deemed to be

"iflsued until it has reached the hands of a holder for value."

Chalmers;, pp. 7

and 247.
(d) For

definition of " valuable consideration," see further, Bills of

Act, 1882,

B.

'•

Exchange

27:

(1) Valuable consideration for a biU

" (a)

Any

" (b)

An

may be

constituted

by

consideration sufficient to support a simple contract;

antecedent debt or liability. Such a debt or liability is
" deemed valuable consideration, whether the bill is pay" able on demand or at a future time.

"

(2)

Where

"

(3)

Where the holder of a
"or by impUoation

value has at any time been given for a bill, the holder ia
" deemed to be a holder for value as regards the acceptor and all
" parties to the bill who became parties prior to such time.
bill

haa a lien pu

of law, he

" to the extent of the sum for
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For the purposes of this Act, " British Islands" mean
any part of the United Kingdom of Great Britain and
Ireland, the islands of Man, Guernsey, Jersey, Alderney,
and Sark, and the islands adjacent to any of them being^

Her Majesty.

part of the dominions of

(2) Unless the contrary

the

bill,

inland

the

appear on the face of

holder

may

treat

it

as

an

bill (e).

Comment.

As

Any

to

Rules taken from the BiUs of Exchange Act, 1882.
laws with regard to biUs of exchange is now deter-

conflict of

mined by the

Exchange Act, 1882, in so
The Act, however, is not exhaustive

Bills of

statute applies.

far as that
(/),

and the

sections relating to the conflict of laws do not settle all the questions of private international

law in regard

to a bill which might
These sections follow in the

be raised in an English Court.

main the

principles laid

The

Digest.

Bills of

down

in the preceding Rules of this

Exchange Act reproduces,

for the most part,,

the effect of decided cases which themselves are in conformity with

the principles of private international law adopted by English

Courts, and which, though decided before the passing of the Act,

may

still

with advantage be consulted

The passing

of the Bills of

(ff)

Exchange Act

gives, it is submitted^,

no reason foF altering the opinion published some years ago {h)
See CJhalmers, pp. 17, 311.
Bobarts (1886), 18 Q. B. D. (C. A.) 286.
(jr) See Burrmvs v. Jemimo (1726), 2 Strange, 733; MelHsh v. Simeon (1794),.
2 H. Bl. 378; Kearney v. King (1819), 2 B. & Aid. 301; Wynne v. Jaekson
(1826), 2 EuBS. 351 ; Don v. Lippmann (1837), 5 01. & F. 1 ; De la Chawmette^
V. Bamlc of England (1831), 2 B. & Ad. 385; Trimhey v. Vignier (1834), 1 Bing.
(e)

(/) JEx parte

N. O. 151; Cooper

Waldegrave (1840), 2 Beav. 282; EothsohUd v. Ctirne
Allen v. Kemble (1848), 6 Moore, P. C. 314; Ralli v.
Dennistoun (1851), 6 Ex. 483; Gibbs v. Fremont (1853), 9 Ex. 25; Sharpies
V. Richcerd (1857), 2 H. & N. 57; Suse v. Pompe (1860), 8 O. B. (N. S.)538;
Scott V. PUMngton (1862), 2 B. & S. 11; Hirschfeld v. Smith (1866), L. E.
1 C. P. 340; Lebel v. TuoTcer (1867), L. R. 3 Q. B. 77; Bradlaugh v. Be Rrn
(1868), L. R. 3 O. P. 538; (1870), L. Ei. 5 C. P. (Ex. Ch.) 473; Rouquette v.
v.

(1841), 1 Q. B. 43;

Overmann

(1875), L. E. 10 Q. B. 525;

Goodwin v. Rpbarts (1876), 1 App.
Ayera (1877), 3 App. Cas. 133; Horn« v. Rouquette (1878),.
3 Q. B. D. (O. A.) 514; In re Marseilles, ^o. Co. (1885), 30 Oh. D. 598; Aloook
V. Smith, [1892] 1 Ch. (0. A.) 238.
(A) See A. V. Dicey, "Confliot of Laws and Bills of Exchange," AmericanCaa. 476;

Law

WUlams

v.

Eeview, July, 1882.

Digitized

by Microsoft®

—

—

.

PARTICULAR CONTRACTS.

63^

that the rules determining the rights and liabilities of the different
parties to a bill are, as regards the conflict of laws, with rare ex-

ceptions, the applications of two principles—first, that the formal

validity of a contract

where the contract

is

determined by the law of the countty

made

(i); and secondly, that the interpretaand the rights and obligations arising under it
are determined in accordance with the law to which the parties
may be presumed to have intended to submit themselves, i.e., the
proper law of the contract (k)
is

tion of a contract

Rule 172 (O-— [Bills of Exchange
Where a bill drawn in one country

Act, 1882,
is

s.

72.]

negotiated (m),

accepted, or payable in another, the rights, duties, and
liabilities

follows

the

of

thereto

parties

determined as

are

:

(1)

The

validity of a bill as regards requisites in

form
issue,

is

determined by the law of the place of

and the

validity, as regards requisites

in form, of the supervening contracts, such
as acceptance, or indorsement, or acceptance

determined by the law of the
place where such contract was made
suprk protest,

is

Provided that
(a)

Where a bill is issued out of the United
Kingdom it is not invalid by reason
only that

(i)

it

is

not

stamped in

See Rule 139, p. 583, ante.

(*) See Rule 161, p. 602, ante.
(?)

GhalmerB (8th

ed.), PP- 274^-288;

Guaramty Trust Co. of

New York

v.

Hannay, [1918] 2 K. B. (C. A.) 623.
(m) " (1) A bill is negotiated when, it is transferred from one person to
" another in sudh a manner as to constitute the transferee the holder of the bill.

A bill payable to bearer is negotiated by delivery.
" (3) A biU payable to order is negotiated by the indorsement of the holder
" completed by delivery.
" (4) Where the holder of a bill payable to his order transfers it for value
" without indorsing it, the transfer gives the transferee such title as the trans" (2)

" feror had in the bill, and the transferee, in addition, acquires the right to
" have the indorsement of the transferor.
" (5)

Where any person

" tive capacity, he
"liability."

may

(Bills of

is

under obligation to indorse a

bill in

a representa-

indorse the biU in such terms as to negative persona]

Exchange Act,
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law of

accordance with the

the

place of issue

Where

(b)

a

issued out of the United

bill,

Kingdom,

conforms,

regards

as

law of the
may, for the

requisites in form, to the

United Kingdom, it
purpose of
enforcing payment
thereof, be treated as valid as
between all persons who negotiate,
hold, or

become

parties to

it

in the

United Kingdom.
Comment.
Bill of exchange

and

conflict of laws.

—A

though interconnected contracts;

or

exchange

bill of

instrument embodying, not one contract, but a

is

an

series of different

may, perhaps, be more

accurately described as a congeries of contracts hanging on to one
original contract, which always has a certain effect on the others.

The instrument no doubt
exists for one object,

in due course of the

has, as a whole, certain peculiarities.

namely,

sum

It

to secure to the holder the pajsment

for which the bill

is

drawn; but the

by the drawer, the
and the indorser respectively, and therefore the several
rights and liabilities of each of these parties, are distinct and difThis is a matter which ought not to be overlooked, for
ferent.
many difficulties which have perplexed judges and text-writers,
when called upon to deal with the conflict of laws in reference to
several contracts entered into for this purpose

acceptor,

the rights or obligations of the parties to a

bill,

have arisen from

the habit of regarding a bill as a single contract, instead of re-

garding

what

—

really is,
an instrument containing several
These several contracts have one feature in
they are each perfected by delivery (n)
This matter

it as

it

distinct contracts.

common

:

.

becomes of consequence when w© are called upon to determine
what is the place at which the contract of a party to a bill, say the

made or completed.
an instrument which from its nature

acceptor or the indorser, is

A

bill is clearly

to give rise to a conflict of laws.
e.g.,

(»i)

It

may

France; be accepted in another,
See Bilk of Exchange Ac*, 1882,

o.

e.g.,

England; be indorsed

21; and Chalmers (8th ed.), pp.

62 and notes.
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and be payable in a fourth,

e.g.,

Germany. The law of each of these countries may, conceivably
at any rate, affect the validity of the bill, or the rights or obligait.
It may be necessary to determine, as in
the case of other contracts, whether the bill, or a contract embodied

tions of the parties to

in the bill, is valid as regards its form,
la'^N'

determining

sary to determine
parties to a bill,

formal validity.

its

and what therefore
It

may

is

the

be further neces-

what are the rights or obligations of each of the
and therefore to determine what is the law

governing the interpretation and obligation of each contract.

Form.

— Sub-section

1 deals

with the formal validity of a

and of each contract contained in

The

down

principle laid

bill

it.

in this sub-section, independently of

the provisos by which the effect of the sub-section
exactly corresponds with Rule 159 (o).

The formal

is

modified,

validity of a

bill and of the several contracts contained therein depends on the
law of the country where each contract is made or completed.
Hence the validity of the bill itself is governed by the law of the
place of issue, i.e., by the law of the place where the bill, being

complete in form,

is

first

delivered to a person

who

holder (p); the formal validity of the acceptance
by the law of the place where the acceptor's contract

The

is
is

takes it as

determined
complete.

provisos are in reality exceptions to the principles enun-

ciated in sub -section 1.

As

to proviso (a)

.

Independently of the Bills of Exchange

would seem that where a biU issued abroad is, on
account of its not being stamped in accordance with the law of
the place of issue, absolutely void and not merely inadmissible in
evidence at the place of issue, it would be void in England (q).

Act, 1882,

it

Under the Act, however, such a bill is now clearly not invalid in
the United Kingdom for want of the stamp with which it ought
to have been stamped in the country, e.g., France, where it was
issued.

This proviso, however, applies only, to invalidity arising from
the want of the stamp. It has no reference to any other cause of
invalidity.

As

to

proviso (6).

This second proviso, again,

is

a partial

deviation from the principle that the formal validity of a contract
See p. 583, ante.
Borne v. Mouquette (1878), 3 Q. B. D. (0. A.) 514, 515, 521, 523.
(q) See Oleffg v. Levy (1812), 3 Camp. 166; Bristow v. SequevUle (1850),
S Ex. 275; Chalmers (Sth ed.), p. 276.
(o)

Qp)
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it is made.
Under it a
which for defect of form is void in the country where it is
issued, may be valid in the United Kingdom; and so, again, it
"would seem, an indorsement or acceptance invalid in respect of
form, by the law of the country where it takes place, might be
-valid in the United Kingdom.
The validity, however, of a bill under this proviso is subject to

'depends on the law of the place where
bill,

three limitations:
First.

law

—

must conform,, as regards requisites in form,
United Kingdom.

It

of the

Secondly.

It

to the

can be treated as valid only for the purpose of

enforcing payment.

The bill is to be treated as valid only between perwho negotiate, hold, or become parties to it in the United
Kingdom.
Thirdly.

sons

Illustrations.

Sub-section

1.

By German law a bill need not express the value received.
French law it must. A bill drawn in Germany, but payable
in Paris, which does not express the value received, is valid.
2. By the law of Illinois a verbal acceptance is valid.
A bill
•drawn in London on a town in Illinois is verbally accepted there.
1.

By

The acceptance

is

valid (r).

Proviso (a).

A

3.

bill is

issued in a foreign country.

required by the law of such country, and
It is

It is not stamped, as
is

therefore void there.

not on this account invalid in England

(s)

Proviso (&).

A

drawn

France by a domiciled Frenchman in the
French language, in an English form (and indorsed in blank), on
an English company, by whom the bill is accepted payable in
London. As regards the acceptor the bill is an English biU,
4.

:and

bill is

is to

be treated as valid.

indorsement in blank
(r) See
(«)

Ohalmem,

is

The

immaterial

effect

under French law of an

(t).

p. 275.

But, though negotiated in a foreign country, a

England
3,1

in

ifl

invalid.

Sank

of Montreal v. Exhibit ^

bill

issued unstamped in

Wrading

Co., Ltd. (1906),

T. L. E. 722.
(J) See Smallpage's # Brandon's Cases (1885), 30 Ch. D. 698.
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drawn and payable in France expresses no value
and is therefore invalid according to French law. It is
indorsed in England. The indorser could be sued here (m) under
proviso (b), though the drawer could not.
5.

bill

received,

(2) Subject to the provisions of this

terpretation

of

Act (a;), the inthe drawing, indorsement,

acceptance, or acceptance suprk protest of a

determined by the law
where such contract is made (y).
Provided that where an inland bill
bill

a

in

is

country

foreign

is

indorsed

country

a

[i.e.,

of the place

not

forming part of the British Islands] {s), the
indorsement shall as regards the payer, be
interpreted according to the law of the United

Kingdom

(«).

Comment.

On

this sub-section the

remarks of Sir

M. Chalmers

merit par-

ticular attention.

"

"

is

The term

'

interpretation,' " he writes, " in this sub-section, it

submitted, clearlj includes the obligations of the parties as

"deduced from such interpretation
to bills

made before

rate, If the

(&).

the passing of the Bills of

acceptance took place in London,

Exchange Act, 1882, but, at any
an illastration of proviso (b).

is

See Chalmers, p. 275, note (a).
(«) Cf. Wynne v. Jackson (1826), 2 Buss. 351, 634. See Ohalmera, p. 275.
(x) The provisions referred to are the remaining sub-sections of the Bills of

Exchange Act, 1882, s. 72, or, in other vrords, the other sub-sections or clauses
of Rule 163, and also possibly the BiUs of Exchange Act, 1882, ss. 15, 53 (see
Chalmers, p. 276, note (a;)), vphich do not, however, appear to have any veiy
Thun sect. 63 refers to a difiference
direct bearing oai tibe conflict of laws.
between the law of England and the law of Scotland in respect of the effect of
a bill aa an aesignmient of a fund in the hands of a drawee.
(y) Allen v. KemUe (1848), 6 Moore, P. O. 314; Home -v. Soiiqitette (1878),
D. (C. A.) 514, 520, judgment of Brett, L. J.
" British Islands," p. 634, (mte, taken from the
(z) Compare definition of

3 Q. B.

Bills of

Exchange Act,

1882,

than the United Kingdom.
different from,
this Digest.

and

s.

4.

Note

Note that " British Islands" includes more
also that "

foreign"

less extensive than, the sense

See p^. 67,

given

v.

here used in

a,

sense

in the other Rules in

71, ante.

(o) Lebel v. TucTcer (1867), L. R. 3 Q. B. 77.
(J) Compare Westlake (5th ed.), e. 229; Burrmvs v.

733; Cooper

is

it

Waldegrave (1840), 2 Beav. 282.
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" Story

154, points out the reasons of the rule adopted in
'this sub-section.
'It has sometimes been suggested,' he says^
'
'

that this doctrine

'

the place of

'

'

(c), s.

a departure from the rule that the law of

payment

'it is entirely in

'

is

is to

'

indorsers do not contract to

'

on which the

'

'

'

'
'
'

But, correctly considered,

The drawer and
pay the money in the foreign place

drawn, but only

to

guarantee

its

acceptance

by the drawee; and, in default of
such payment, they agree upon due notice to reimburse the
holder in principal and damages when they respectively entered
aiid

'

bill is

payment

govern.

conformity with that rule.

in that place

into the contract.'
" The case of a bill accepted in one country but payable in

'another gives rise to a difficulty.

'France, payable in England.

Suppose a

bill is

accepted in

Perhaps the maxim, Contraxisse

'unusquisque in eo loco intelUgitur in quo ut solveret se ohligavit, would apply. But if" not, then comes the question, what
'

'is
'

and payable in

the French law, not ss to bills accepted

France, but as to

'Probably

the

'Nouguier,

s.

bills

lex

1419

accepted in France payable in England?

loci

solutionis

would

be

regarded:

cf.

"((?).

when a bill is accepted in one
made payable in another, e.g., France,

It is therefore doubtful whether,

country, e.g., England, and

the obligations of the acceptor are governed, as the words of the
section strictly taken imply,
bill is

by

the law of the country where the

accepted (lex loci contractus),

or, as

they ought to be on

the law of the country where the bill

principle (e),

by

payable (lex

loci solutionis).

The probable explanation

of this difficulty

is

curious.

is

made

Story's

terms of sub-

expressions (/) have apparently suggested the
Story's language may be read, and probably was read
section 2.

by the persons engaged

in considering the bill, as

meaning that
by the law

the obligations of the parties to a bill are governed

of the place where each party contracts.

But

this is not his real

meaning; he clearly intends to lay down, though in a very roundabout way, that each contract embodied in a bill is to be interpreted by the law of the country where it is to be performed (lex
Commentary on the Law of Bills of Exchange.
The matter is left undetermined in Guaranty
Trust Co. of New York v. Hcmmy, [1918] 2 K. B. 623, 634, 670.
(«) Compare Eouqiiette v. Overmann (1875), L. E. 10 Q. B. 625.
(/) Compare Story, Commentary on the Law of Bills of Exchange, ss. 153,
(o) story.

(d) Chalmers, pp. 277, 278.

154.
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loci solutionis).

Unfortunatelj the language of sub-sect. (2) reproduces the words rather than the meaning of Story. The result
is that, if the terms of the sub -section be strictly interpreted, the
obligations of an acceptor are to be governed, not, as Story intended, by the lex loci solutionis, but by the lex loci contractus.

M.

Sir

Chalmers' suggestion to some extent meets the objections

may be doubted whether his suggestion is not
in conformity rather with the doctrine of Story, when properly
to this result, but it

understood, than with the language of the Bills of Exchange Act,

1882,

72, sub-s. (2).

s.

Illustrations.
1

An

English note payable

to bearer is

negotiated by delivery

mode of transfer is not recognized. The
title to the note passes by such delivery {g)
2. Action in England on a bill drawn in Belgium and
indorsed in blank in France.
The effect of such indorsement

in a country where this

determined according to French law,
" procuration " (h).

is

3.

A

general acceptance given in Paris

according to French law

A

i.e.,

is

it

operates as a

to

be interpireted

(i)

drawn in Belgium on England is indorsed in France
The indorsement is (perhaps) to be interpreted
in blank.
according to French law as regards the indorser (fc)
5. A bill payable to order, drawn, accepted, and payable in
England, is indorsed in France. The indorsement by the law of
France is held to give no right to the indorsee to sue in his own
name. The indorser (who is also drawer and payee) and the indorsee are, at the time the biU is made, subjects of and domiciled
4.

bill

and resident in France. The indorsee can nevertheless maintain
an action in England on the bill against the acceptor (l).
{g) J>e la Chaumette v. Bam.k of B-ngUnd (1831), 2 B. & Ad. 385; Chalmers
(8th ed.), p. 276.
(A) Trimbey v. Vignier (1834), 1 Bing. N. O. 151. Conf. Nouguier, ss. 747
760; Bradlaugh v. De Rim, (1868), L, R. 3 C. P. 538, per Willes, J.; (1870),

L. R. 5 C. P. (Ex. Ch.) 473. See Chalmers, p. 276, note (&).
And see WiMe v.
(i) Oonf. Bon v. lAppmann (1837), 5 CI. & F. 1, 12, 13.
Sheridan (1852), 21 !>. J. Q. B.. 260.
(*) Bradlaugh v. De Sim (1868), L. R. 3 C. P. 538; (1870), L. R. 5 C. P.
(Ex. Ch.) 473. Compare Chalmers, p. 276. In the Exchequer Chamber the
view of the efEeafc of French law taken in Trimbey v. Vignier (1834), 1 Bing.

was questioned.
This would appear to follow
v. Tucker (1867), L. R. 3 Q. B. 77.
from the Bills of Exchange Act, 1882, 3. 72, sub-s. (2), proviso. But the case,

N. O.
(I)

151,

Lebel

41
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6. A bill drawn by A, an Englishman domiciled in England,
on X, a Frenchman domiciled in France, is made payable in
in England.
Whether X's
France, but is accepted by
liabilities under the bill are governed by the law of England or
by the law of France? (m).

X

(3)

The

duties of the holder with respect to present-

ment

acceptance or payment and the

for

necessity

for

or notice

of

or

sufficiency

dishonour,

or

of

a

protest

otherwise,

are

determined by the law of the place where the
act is done or the bill is dishonoured (re).
Comment.
The language

of this sub-section is obscure.

refer to presentment for acceptance or
is

It should probably

The words

be construed reddendo singula singulis.

" act

is

done

"

payment; the words "bill

dishonoured " refer to protest and notice of dishonour.

As

" act" presumably includes

pointed out by Westlake

(o), the word
omission, and " holder " must mean the last holder.

Illustrations.

X

England a bill payable in Paris. A
indorses it to a Frenchman, who on dishonour protests it, and
transmits notice of protest to X, in accordance with French law.
A can recover from X though he has not given him notice of
1.

A

indorses to

dishonour according

A

to

in

English law (p)

drawn in England payable in Spain. It is indorsed
in England hj X to A. A indorses it to M. It is dishonoured
by non-acceptance, and twelve days afterwards
gives notice of
this to A.
A at onoe gives notice to X. By Spanish law, no
notice of dishonour by non-acceptance is required. A can recover
from
(q)
2.

bill is

M

X

decided before the passing of
of an acceptor

who

tih©

Act, depends on the principle that the contract

Ei^land

is to pay an order valid by the law of
England.
(m) See pp. 640, 641, ante.
(«) Comparo Chalmers, pp. 280, 281; and Westlalte (Stih ed.), ss. 231, 232.
See Rothschild v. Gurrle (1841), 1 Q. B. 43.
(o) Westlake, s. 231.
Qp) Hirschfeld v. Smith (1866), I/. R. 1 O. P. 340.
(?) Horne v. Bouguette (1878), 3 Q. B. D. (6. A.) 514; Chalmers, p. 281.

acoepts in
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Where

a

drawn out of, but payable in,
Kingdom, and the sum payable

bill is

the United
is
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not expressed in the currency of the United

Kingdom, the amount shall, in the absence
of some express stipulation, be calculated
according to the rate of exchange for sight

payment on the day

drafts (r) at the place of

the

bill is

payable

(s).

Illustration.

A

1,000 francs, payable three months after date,

bill for

drawn in France on London.
holder

is

on the

daj' the bill is

(5)

entitled to receive is

Where

is

The amount in English money the
determined by the rate of exchange

payable

(t).

drawn

one country and

is

payable in another, the due date thereof

is

a

bill is

in

determined according to the law of the place
where it is payable (u).
Illustrations.

By

1.

English law, days of grace are allowed on

By French

after date.

on London

A

2.

law

is

is

is

drawn

bill is

bills

payable

drawn

in Paris

After

in

it is

drawn

not entitled to any days of grace (x)

England payable

drawn, but before

in Paris three months
"
due, a " moratory

it is

passed in France, in consequence of war, postponing the

maturity of

biU

bill

entitled to three days of grace, whilst a bill

is

in London on Paris

after date.

A

law, they are not.

all

for all

month

current bills for one

.

The maturity

of this

purposes to be determined by French law (y)

(r)

See Bills of Exchange Act, 1882,

(s)

BUla of Exchange Act, 1882,

e.

10,

and CShalmere,

p. 33.

o.

72, aub-s. (4);

Chahners, p. 281.

s.

72, sub-s. (5);

Chalmers, pp. 281, 282.

It) CJhalmers, p. 281.

(«) Bills of

Exchange Act,

1882,

Chalmers, p. 282.
(«/) See ChalmeiB, p. 282; Ro-uquette
525; In re Francke and Rasch, [1918]
(rr)

See also Burrows

v.

Jemvno (1726), 2

v.
1

Overmann (1875), L. R. 10 Q. B.
Ch. 470 (moratorium in Germany).

Str. 733.

41(2)
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Rule 173.—[Bills of Exchange Act, 1882, s. 57.}
Where a Bill is dishonoured, the measure of damages^
which shall be deemed to be liquidated damages, shall be
as follows
(1)

:

The

holder

may

recover from any party

liable-

on the bill, and the drawer who has been
compelled to pay the bill may recover from
the acceptor, and an indorser who has been
compelled to pay the bill may recover from
the acceptor, or from the drawer, or from a
prior indorser,

The amount

(a)

of the bill

(b) Interest thereon

from the time

of pre-

sentment for payment if the bill is
payable on demand, and from the
maturity of the bill in any other
case

The expenses

(c)

of noting, or,

test is necessary,

when

and the protest

prohas-

been extended, the expenses of protest.

which has been dishonoured
abroad, in lieu of the above damages, the
holder may recover from the drawer or an
indorser, and the drawer or an indorser who
has been compelled to pay the bill may
recover from any party liable to him, the
amount of the re-exchange, with interest
thereon until the time of payment (s).

(2)

In the case of a

(3)

Where by

bill

this Act interest may be recovered as
damages, such interest may, if justice require
it, be withheld wholly or in part
and where
;

expressed to be payable with interest
at a given rate, interest as damages may or
a

(2) Mellish T.

bill is

Simeon (1794), 2 H.

(N. S.) 538; WUlmts

v.

Bl. 378; Suse y. Pompe (1860),
Ayera (1877), 3 App. Cas. 133, 146.
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may not

be given at the same rate as interest
proper (a).

Comment.
The word

" abroad "

is

not defined in

tlie

Bills of

Exchange

Act, 1882. It probably here means. outside the British Islands,
the " British Islands " (6) are defined in s. 4 of the Act.
The following points should be noted:

When

First.

British

as

a bill, wherever drawn, is dishonoured within the

Islands, the measure of

damages recoverable

is

to

be

-determined in accordance with sub-s. (1), and this sub-section
xefers exclusively to bills dishonoured at home (c). When a bill,

wherever drawn,
Islands,

then

is

the

dishonoured abroad,

i.e.,

amount recoverable

is

outside the British

the

amount of the

le-exchange, with interest thereon until the time of payment.
" 'Re-exchange' in

its usual application, means the
from the dishonour of a bill in a country different to
that in which it was drawn or indorsed.
The re-exchange is
ascertained by proof of the sum for which a sight bill (drawn at
the time and place of dishonour at the then rate of exchange on

Secondly.

loss resulting

the place where the drawer or indorser sought to be charged

must be drawn in order to realize at the place of dishonour the amount of the dishonoured bill and the expenses

resides)

on

its

dishonour.

are

the

expenses

consequent

dishonour

The expenses consequent on
of

protest,

postage,

commission and brokerage, and, when a re-draft
price of the stamp " (d).
Thirdly.

Sect. 57 (reproduced' in

is

customary
drawn, the

Rule 173) determines most
damages recoverable on

•of the questions which can arise as to the
•a

dishonoured

bill.

The

cases, therefore, decided before the

Act

into force are for the most part useless. The principle which
they on the whole suggest is, that " the place at which each party
" to a bill or note undertakes that he himself, will pay it [lex loci

came

—

See, aa to how far damages are recoverable on
(a) Ohalmera, pp. 217 222.
writ specially indorsed, London, ^o. Bank v. Marl of Clancarttf, [1892] 1 Q. B.
689; Dando v. Boden, [1893] 1 Q. B. 318.
(J) For term " British Islands," see Rule 171, p. 634, ante.

-a

(c) Ex parU Robarts (1886), 18 Q. B. D. (C. A.) 286, 292, per Curiam; In re
Commercial Bank of Smith Australia (1887), 36 Oh. D. 522, 527; and see In re

English Bank of the River Plate, [1893] 2 Oh. 438.
(d) Ohalmers, pp. 220, 221. See, further, the whole passage in Chalmers, of
which this is a part.
'
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" solutionis} determines with regard to

"according

to

which his

liability is

liini

the lex loci contractus

governed"

other

or, in

(e);

words, that the damages due from the party to a bill are deter-

This rule is in
mined by the proper law of his contract (/)
conformity with the general principles as to the law governing
.

under a contract

liability

but cannot

(/),

always acted upon in cases coming within

(it

s.

is

submitted) be

Thus,

57.

if

Y draws-

X

France made payable and accepted by
in England, and
indorses it to A in France, and the bill is dishonoured by
in
England, the damages recoverable in an action in England by A
against Y are to be determined by sub-s. (1), without any respect
to the damages which may be recoverable against Y under the law
a

bill in

X

of France.

Note, however,

tiiat

the provisions of

Hence a foreign drawer

57 are not exhaustive.

s.

and dishonoured in

of a bill accepted

England, who has paid re-exchange calculated according
foreign law governing his contract,

English acceptor, and
prove for
actual

it

he

if

is liable

may

recover

it

to the

from the

for the re-exchange he

may

in bankruptcy against the acceptor's estate before the

payment

(g).

Illustration.

X

draws in England a

£750
but

.

it

is

A

dishonoured.

re-exchange,

money

bill

X indorses the bill in
i.e.,

on

M at Vienna, payable there, for

England

is

A.

to

entitled -to

M accepts the

bill^

X

the

recover

from

the value of the foreign coin expressed in English,

at the rate of exchange, with interest

and expenses

(h)

Promissory Note.

EuLK 174.— [Bills

A

promissory note

is

of

Exchange

Act, 1882,

83(1).]
an unconditional promise in writing
s.

Mayne, Damages (4ih ed.), p. 234, cited Chalmers, p. 279.
For the meaning of the term " proper law," see Rule 155, p. 572, anta.
Iff) Ex parte Jtobarts (1886),, 18 Q. B. D. (C. A.) 286.
The BilU of Exchange Act, 1882, does not deal with the law determining thevalidity and efieot of a discharge from liability under a bill of exchange. This
See
is regulated by the law in reference to discharge of contracts generally.
Eule 162, p. 616, ante, under which the validity and effect of a discharge
Compare,,
depends, speaking generally, on the proper law of the contract.
(e)

(/)

however, Chalmers, p. 279.
(A)

Sme

V. Pea/rson,

V.

Pompe

(1860), 8 C. B. (N. S.) 638; 30 L. J. 0. P. 76;

[1898] 1 Ch. (C. A.) 581.
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made by one
engaging

future time, a
of,

person to another, signed by the maker,
on demand or at a fixed or determinable

to pay,

sum

certain in

money

a specified person or to bearer

to,

or to the order

(?).

Illustrations.

An I.O.U.

1.

containing a promise to paj

note (k).

The following
"Borrowed

2.

Club

are invalid as notes:
of

"I.

4.

"

O.U. 20L

Nine years

shall not return to

(Signed)

constitute a

—

1001. to account for on behalf of the

months' notice

at

3.

time."

C

may

if

(Signed) T. B.

required."

for value received."

(Signed)

W

B.

X

(Z).

(to).

X

pay C 1001., provided
England, or his death be certified in the mean

after date I promise to

W.

B.

Rule 175.— [Bills

(n).

Exchange Act, 1882,

of

s.

89.]

(1) Subject to the provisions in this part [i.e., Part
IV. (o) of the Bills of Exchange Act, 1882],

and, except as

by

provisions

this

of

this section provided, the

Act relating

to bills of

exchange apply, with the necessary modifiT
cations, to promissory notes.

(2)

In applying those provisions, the maker of a note
shall be deemed to correspond with the
acceptor of a bill, and the first indorser of a
note shall be deemed to correspond with the
drawer of an accepted bill payable to drawer's
order.

(i)

Chalmeis, p. 306.

is the definition of a British note for other than stamp purposes, but it is
not the definition of a foreign note. A foreign note must conform to foreign
law in form i.e., to the law of the country where the note is made.

This

(A) Sr<x>ks V. JElkms (1836),

"2

M. & W.

74.

White V. North (1849), 3 Ex. 689.
(ot) Gould V. Coombs (1845), 1 C. B. 543.
(Z)

(»)
(o)

Morgan v. Jones (1830), 1 C. & J. 162. See Chalmers, p. 307.
Part IV. of the Bills of Exchange Act, 1882, ss. 83—89, refers

missory notes.
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(3)

The

bills do not applynamely, provisions relating to
Presentment for acceptance
Acceptance;
Acceptance suprk protest

following provisions as to

to notes
(a)
(b)
(c)

;

(d) Bills, in a. set.

(4)

Where

a foreign note

thereof

is

is

dishonoured, protest

unnecessary.

Comment.
The

effect of this

Act, 1882,

Rule, which reproduces the Bills of Exchange

89, is that Rules 171 to 173 (p), reproducing parts
of Exchange Act, 1882, ar'e applicable to promissory

of the BiUs

s.

notes no less than to

bills,

subject to the general provisions of the

BiUs of Exchange Act, 1882, and the particular provisions of

this

Rule.

(G)

NEGOTIABLE INSTRUMENTS GENERALLY.

Rule 176 (q).
ment of money,

—Any instrument
e.ff.,

a

bill of

for securing the pay-

exchange or a government
may be made a nego-

bond, whether foreign or English,
tiable instrument either
(1)

by custom

of the mercantile world in England,

which custom may,
recent origin

;

if

well established, be of

or

(2) by Act of Parliament.
A "negotiable instrument" means an instrument for
securing the payment of money which has the following

characteristics
(a)

:

The property

in the instrument

(p) See pp. 632—644, ante.
(o) Compare Jtttmball v. Metropolitan

and

all

the rights

Bank (1877), 2 Q. B. D. 194; Colonial
Cody (1890), 15 App. Oas. 267; and see judgment in Court below
(1888), 38 C5h. D. 388; Bechtmnalmui JSxploratibn Co. v. JUmdon Trading Bank,
[1898] 2 Q. B. 658; Edelstein v. Sohuler ^ Co., [1902] 2 K. B. 144; Picker
V. London and County Banking Co. (1867), 18 Q. B. D. (0. A.) 515; Gwarawty
Trust Co. of Hew York v. Hannay, [1918] 2 K. B. (C. A.) 623. Note that
Crouch V. Credit Fonder of England (1873), L. R. 8 Q. B. 374, must be considered as overruled by Goodwin v. Boharts (1876), 1 App. Oas. 476.

Bank

v.
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,

under it pass to a bond fide holder for value by mere
delivery to him.
(b) In the hands of such holder the property in and
the rights under such instrument are not affected by

defects in the

title

of or defences available against the

claims of any prior transferor or holder.
RuLiE

177

foreign,

is

made

is

(/•).

— No

instrument, whether English

or

a negotiable instrument in England unless

so either

by custom

of the mercantile

it

world in

England, or by Act of Parliament.
Comment.
The nature

(s) and characteriatics of a negotiable instrument
been thus broadly summarised: "A negotiable instrument
" payable to bearer is one which, by. the custom of trade [or under

Jiave

^'

statute] passes from hand to hand by delivery, and the holder of
" which for the time being, if he is a hand fide holder for value

^'without notice, has a good
title

^'

in the person

From

from

notwithstanding any defect of

title,

whom

he took it"

{t).,

the judicial statement, combined with the language of

Rules 176 and 177, a student may collect the general features
marking any instrument {e.g., a promissory note or bill of ex-change) which in England is " negotiable " in the strict sense of
First, the property in the instrument {e.g., the pro-

that term.

jnissory note), and all rights under

person (called the holder)

to

Secondly, the holder for value {x)
(that

is,

it

pass

whom
who

by mere delivery

the note

is

receives the note

hond

without notice or knowledge of any defect in the

(/•)

See note

(«)

For a

(<?)

to the

delivered (m).
fide

title of

to Rule 176, p. 648, ante.

detailed account thereof, see, e.g., Pollock, Principles of Contract

.(8th ed.), pp.

240—245.

Simmons v. London Joint Stock Bank, [1891] 1 C3h. (O. A.) 270, 294,
Curiam. The decision in this case is reversed {London Joint Stook Bank v.

(<)
•per

Simmons, [1892] A. O. 201), but the reversal does iiot affect the passage cited.
(m) See Picker v. London and County Banking Co. (1887), 18 Q. B. D.
(O. A.) 515.
{x) The value need not be paid by the holder himself. It is sufficient if value
has been given for the note by some person who has held it before the last
Jiolder. X, the maker of a promissory note, gives it as a present to ^. A receives
B gives the note as a present to C, who pays nothing
value for it from B.
,

for

it.

C

is

a bond fide holder for value.
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who

the person

transfers it to him), has a perfectly

the note, however defective

may

be the

may, for example, have actually

title of

good

title

ta

the transferor, who,

and have no
from whom the transferor has obtained the note.
And the bona fide holder further,
just because he obtains a good title to the note and all rights under
it, is, when he demands payment thereof, not exposed to having
his claim met by defences available against the transferor, e.g.,
that though the transferor has a right to be paid the amount due
on the note, say lOOL, by the maker of the note, the transferor
himseK owes 1002. to the maker which the maker of the note could,
in an action by the transferor, set off against the transferor's
claim. Thirdly, the note may be transferred by one bond fide
property in

holder

it

stolen the note

at aU, or in the title of those

for value to another,

who immediately on

receiving

it

acquires himself a full title to the property in the note and to all
rights under it

{y').

The thing which

it is

really essential to

strictly " negotiable " instrument, e.g., a

note,

is,

cash,

by

remember

delivery.

No

doubt

its

actual value depends

himself by a negotiable instrument to the payment,
will be able

issued

upon the

who binds

e.g., of 100^.,

When, as in the case of a note
England, the payment of money in exchange

and ready

by the Bank of

it is

that a

as far as the nature of things admits, transferable, like

degree of certainty one can entertain that the person

for

is

promissory note or a bank

to

pay

it.

practically certain, a negotiable instrument does possess

not only the characteristics but the value of money.

Add further that under the law of England instruments of the
most different kinds {e.g., bills of exchange, promissory notes.
Bank of England notes, or bonds issued by foreign govemmenta
(y) It is Bometimes alleged to be an additional feature of negotiability that
a negotiable instnim/ent is one which can always be put in suit by the party
holding it. See Growih v. Credit Fonder of England (1873), I.. R. 8 Q. B.
374, 381, 382, judgmemt of Blackburn, J. Bu* this statement, in so far as it is
true, is simply part of the fact that a bond -fide holder, to whom, e.g., a promissory note has been delivered, acquires thereby all the rights under the note
of the pirior holder, from whom he has taken it. And the statement itself, as

has been pointed ouh, is not in all oases quite accurate. A foreign sovereign
may issue bonds, which are by custom negotiable in iEngland, and may promise
under them to repay 100^. borrowed on each of them yet no foreign sovereign
can be sued in England for the failure to pay the money due under sudi bond.
;

For

this criticism, see CSialmiars (8th ed.), p. 363.

See Twycroas

v.

Dreyfm

(1877), 5 Ch. D. (0. A.) 605, 616, per Jessel, ML. R.; 618, per James, L. J.;
Goodwin v. Bobarts (1875), Li. R. 10 Ex. 337, 344; Ex parte Huggins (1882)^

21

CSi.

D. (C. A.)

85, 90,

per Jessel,
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by English and foreign companies) may, provided only that
the rights given thereby can pass by delivery, be negotiable
instruments.
or

Our main business, however, in this work is to note in regard to
negotiable instruments several points which specially concern or
touch upon the conflict of laws.
which are " negotiable " in England owe their
Act of Parliament (as is now the case with
bills of exchange in virtue of the Bills of Exchange Act, 1882) or
to English mercantile custom (as is the case with negotiable instruments, e.g., bonds issued by foreign governments or by English or
(1) Instruments

negotiability either to

foreign companies)
(2)

{z).

The custom which

tiable has

two

in

peculiarities:

England makes an instrument negoIt must, in the first place, be the

custom of the English mercantile world;

it

may, in the second
grown up

place, provided its existence be well established, have

within a very few years.
" It is no doubt true that negotiability can only be attached to
" a contract by the law merchant or by a statute; and it is also
" true that, in determining whether a usage has become so well

" established as to be binding on the Oourts of law, the length of
" time during which the usage has existed is an important circum" stance to take into consideration; but it. is to be remembered
" that in these days usage is established much more quickly than

"it was in days gone by; more depends on the number of the
" transactions which help to create it than on the time over which
" the transactions are spread; and it is probably no exaggeration
" to say that nowadays there are more business transactions in an

"hour than there were in a week a century ago. Therefore the
" comparatively recent origin of this class of securities " [debenture
bonds issued by an English company in England and by foreign
companies abroad, and expressed to be payable to bearer, and not
being promissory notes], "in my view creates no difficulty in the
" way of holding that they are negotiable by virtue of the law
(z')

Pioker

v.

London

atid

County BanUng Co. (1887), 18 Q. B. D. (C. A.)

515.

Mercantile custom is apparently the creator, as a matter of history, of all
Many of them are nowinstruments recognized as negotiable in England.
negotiable under Act of Parliament, but they were treated as negotiable by
the English mercantile world, and their negotiability was recognized by the
Courts long before it was enacted by statute. Parliament, it is conceived, has
rarely, if ever, conferred negotiability on any instrument which has not been
treated as negotiable by English mercantile custom.
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" merchant; they are dealt in as negotiable instruments in every

minute of a working day, and to the extent of many thousands
" of pounds. It is also to be remembered that the law merchant "
[created as it really is by custom,] " is not iixed and stereotyped;
"

it has not yet been arrested in its growth by being moulded into
" a code; it is, to use the words of C'ockburn, C. J., in Goodwin v.
" Robarts (a), capable of being expanded and enlarged so as to
" meet the wants and requirements of trade in the varying circum-

" stances of commerce, the efiect of which
" adopts

from time

to

is

that

it

approves and

time those usages of merchants which are

" found necessary for the convenience of trade-

.

Thus

.

it

has

been found convenient to treat securities like those in question in
" this action as negotiable, and the Courts of law, recognizing the
" wisdom of this usage, have incorporated it in what is called the
" law merchant,
" country.
In

and have made

my

it

part of the

common law

of the

opinion the time has passed when the nego-

" tiability of bearer bonds, whether Government bonds or trading
" bonds, foreign or English, can be called in question in our
" Courts.
The existence of the usage has been so often proved

" and

its consequence is so obvious that it must be taken now to
" be part of the law; the very expression bearer bond connotes
" the idea of negotiability, so that the moment such bonds are
'

'

" issued to the public they rank themselves

among

the class of

" negotiable securities " (&).

is

(3)

No

not

made

instrument

in England a negotiable instrument which
by Act of Parliament, or by the custom of

is

so either

the English mercantile world.

Hence no instrument can be made strictly negotiable by mere
agreement between the parties to it that it shall have the character
of negotiability; "mere private agreement or particular custom
cannot be admitted as part of the law merchant so as to introduce
new kinds of negotiable instruments" (c). Hence, too, instruments which are negotiable in a foreign country {e.g., bonds issued
by a foreign Government) are not on that account negotiable in
England unless they have become negotiable by the custom of the
English mercantile world.
In most of the reported cases involving the question, whether
(fi)

L..

R. 10 Ex., at p. 346.

(S) EdeUtein v. Sehuler

Bigham,

J.;

and

S;

Co., [1902] 2 Q. B.

judgment of
London Trading! Bank,

144, 154, 155,

see BeohiMmalaiid Exploration Co. v.

[1898] 2 Q. B. 658.
(<;)

See Pollock, Principles of Contract (8th ed.), p. 243.
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given instruments were negotiable, the point at issue has been
whether a bond fide holder who has given value for an instrument,
e.g., a bond, which has been stolen or obtained fraudulently from

owner, has a right to retain it against such owner, and the
answer to this question has depended upon the reply to the inquiry
whether the instrument was or was not negotiable (d)
This should
be borne in mind in reading the Illustrations of Eules 176 and
its

.

177.
Illustrations.

A

1

away

to

Bank of England note is stolen by N from A
X, who receives it bond fi,de for value. The

the note passes to
as against

on delivery.

X

is

pays

it

property in

entitled to retain the note

A (e)

Scrip issued by the Russian Government

2.

A

X

N

.

purchased for

is

N, in whose hands A leaves it. JV fraudulently
deposits the scrip with X, a banker, who takes it bond fide, as
security for a loan to N.
Under the custom of merchants in
England this Russian scrip is treated as a negotiable instrument.
It is a negotiable instrument, and
is entitled to retain the scrip

by

his broker

X

as against

An

3.

A (/)

inland

bill

of exchange

is stolen

by

N

from A. It is
it bond fide.

paid away for value to X, a money-changer, who takes
It

is

a negotiable instrument.

X

is

entitled

to

retain

it

as

against A.
4.

A d

company

Co. are owners of debentures issued by an English

in

England payable

to bearer.

By

reason of the con-

ditions imposed on the debentures they are not promissory notes.

N, a secretary ol A & Oo., fraudulently takes the debentures, and
to JV.
takes the
pledges them with X for a loan made by
debentures in good faith. Such debentures have in the English
mercantile world and on the Stock Exchange for many years been
by mercantile custom treated as negotiable instruments transferhas a right to retain the debentures as
able by mere delivery.

X

X

X

against
5

.

A

{g).

Debenture bonds payable

to bearer are issued

by an English

(1887), 18
(d'y See especially Picker v. London and Comity Banking Co.
Q. B. D. (O. A.) 515, 519, 520, judgment of Bowen, L. J.
(e) MUler v. Race (1757), 1 Burr. 452; 1 Sm. L. C. (10th ed.) 447.
(/)

3 B.

Goodwin

& C.

v.

Robarts (1876),

1

App. Oas. 476; Gorgier

V. Mieville (1824),

45.

(^) Bechuanaland Exploration Co.

v.

London Trading Bank, [1898]

658.
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company

in England,

and by foreign companies abroad. They
They are bought by A and stolen from

are not promissory notes.

him by N, his clerk. They are purchased bond fide for value from
Co., brokers on the London Stock
a broker employed hj N hj
Exchange. Bonds of this description have been for a few years
treated by the usage of the English mercantile world and of the
Stock Exchange as negotiable instruments. The bonds are negotiable instruments in virtue of this usage, and X S Oo. are entitled
to retain them as against A (h)
6. Bonds are issued by the Prussian Grovernment.
They are
The bonds come into the hands of N, by what
stolen from A.
means does not appear. N deposits them with X S Co., English
bankers, to secure an overdraft.
Co. take the bonds bond fide.
The bonds are negotiable instruments in Prussia, but there is no
custom of mercTiants in this country to treat them as negotiable.

Xd

«

Xd

X d Co. are not entitled to retain the bonds as against A, i.e.,
though negotiable in Prussia they are not negotiable in England(i)
INTEREST.

(H)

Rule

178.

— The

pay

liability to

interest,

and the rate

of interest payable in respect of a debt or loan,

mined by
debt

is

is

deter-

the proper law of the contract under which the

incurred or the loan

is

made (k).

Comment.
If interest

is

it must be so under the
Whatever law, therefore, governs

payable on a debt or loan,

contract between the parties.

the contract must determine

all

questions relating to interest.

K. B. 144.
London and Ommty BanMng Co. (1887), 18 Q. B. D. (C. A.)
515; WUliams v. Colonial Bank (1888), 38 Ch. D. (0. A.) 388, 404, 408; Lloyds
B<m1c v. Swiss Bankvereln (1912), 17 Com. Cas. 280, 297.
(A) See Nelson, p. 279; Story, s. 291. Compare Westlake, 8. 225; Fergusson
(h) Edelstein v. Schul&r # Co., [1902] 2

(t)

Pick-er v.

Fyfe (1841), 8 CI. & P. 121, 140; Amott v. Sedfern (1825), 2 0. & P. 88.
See Bar (Gillespie'a transl., 2iid ed.), ss. 264—266, pp. 578—587, for statement
of the different views maintained with reference to the laws governing the
payment of interest, and note that the Scottish oases cited by Gillespie, pp. 585^
For
587; Maclaren, Court of Session Practice, pp. 306, 307, support Eule 177.

T.

the meaning of the term "proper law of the oontraot," see Rule 155, p; 572, ante.
Contrast Minor, s. 179, pp. 432, 433, aocording to which the question, whetlier
is
a contract- is usurious, depends upon the law of the country where the loan
money
is to be paid.
country
where
the
the
of
law
the
upon
not
and
made,
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The law of the contract will indeed in general be the law of the
" The
country where the debt is to be paid or loan repaid.
" general rule is, that interest is to be paid on contracts according
" to the law of the place where they are to be performed, in all
" cases where interest is expressly or impliedly to be paid.
.

.

"

Thus a note made

" payable with

in Canada, where

.

interest is six per cent.,

where it is five per cent., bears
" English interest only. Loans made in a place bear the interest
" of that place, unless they are payable elsewhere. And, if payable
interest in England,

" in a foreign country, they may bear any rate of interest not
" exceeding that which is lawful by the laws of that country " (I).

But the reason why questions relating to interest are determined
by the law of the place where the money owing or lent
must be paid or repaid is that such law is in general the proper
law of the contract. The principle to be kept in mind is, therefore,
that interest is determined by the law governing the contract (m)
in general

Illustrations.

X

1.

borrows money from

The loan

in India.

A

in India.

The loan

bears Indian interest (w),

i.e.,

is repayable
whether and

interest is payable is determined, as far as it depends

what

by the law of India
In 1829 a bill of exchange

law,
"2.

drawn and accepted

is

upon

in Paris,

but made payable in England. No rate of interest is expressed to
be payable on the bill. Default having been made in payment of
the biU, the rate of interest payable

law

is to

be determined by English

(o).

3.

X agrees with A in London to pay A commission for services

by J. in Scotland. A debt of 2001. is due under
from Xto A. Whether the debt carries interest is to
be determined by the law of England(?) (p).
to be rendered

the contract

(l)

Story,

o.

291.

Compare Shriohamd

v.

Laoan (1906), 22 T. L. E.

245.

This is very well put by Nelson, p. 279. As to interest, see Connor v.
Bellamont (1742), 2 Atk. 382 Stwpleton v. Conway (1750), 3 Atk. 727 BodUy
V. Bellamy (1760), 2 Burr. 1094; I>ewar v. Spam, (1789), 3 T. E. 425; ArnoU
V. Redfem (1825)|, 2 O. & P. 88; Anon. (1825), 3 Bing. 193; Thompson v.
Powles (1828), 2 Sim. 194. Compare Ehins v. East India Co. (1718), 2 Bro.
(ni)

;

;

money or property tortiously enjoyed).
Compare Thompson v. Powles (1828), 2 Sim. 194, with Fergusson

P. O. 382 (interest on
(»)

<1841), 8 CI.

& F.

v.

Fyffe

121.

Ban Waldegrave (1840), 2 Beav. 282. See Chalmers (8th ed.),
compare Eule 172 (2), p. 639, ante (Bills of Exchange Act, 1882,
s. 57).
s. 72), and Eule 173, p. 644, ante (Bills of Exchange Act, 1882,
Compare Connor v. BellaQp) See Amott v. Bedfern (1825), 2 C. & P. 88.
mont (1742), 2 Atk. 382.
(o) Cooper v.

p. 279; but
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(I)

CONTRACTS THROUGH AGENTS.
Contract of Agency.

—

Rule 179(§'). An agent's authority, as between himself
and his principal, is governed by the law with reference
to which the agency is constituted, which is in general the
law of the country where the relation of principal and
agent

is

created.

Comment.

A

is

If P, a principal, in Spain, constitutes
his agent, Spanish law
" a circumstance to be taken into account in considering the

" nature

and extent of the authority given by [P to A\, but the
"Spanish law is not
naaterial for any other purpose" (r).
.

.

.

If a principal, that is to say, in a particular country, there appoints

an agent, it is to be presumed that the authority of the agent, as
between him and the principal, is governed by the law of such

The contract of agency, in short, is, like other
by its proper law, which is in general the law
of the place where the contract is made (Zea; loci contractus) (s).

country, e.g., Spain.
contracts, governed

Illustration.

P, a Spaniard, living in Spain, there constitutes

A

his agent for

The

the sale of goods, under a document written in Spanish.

authority of A, as between

P

and A, must be determined in

accordance with Spanish law.

Relation of Principal

Rule 180

(t).

—When a principal

tracts in another country

and

liabilities of

are, in

country,

in one country conthrough an agent, the rights

the principal as regards third parties

general, governed
i.e.,

and Third Party.

by the law

of

the country where the contract

such
is

other

made

(lez

loci contractus).

MUdred (1882), 9 Q. B. D. (C. A.) 33», 539, judgment of
Compare Chatenay v. BrazUi-aii Siibniurine Telegraph Co.,
[1891] 1 Q. B. (C. A.) 79, 83, judgment of Esher, M. E.
(r) Maspons v. MUdred (1882), 9 Q. B. D. (C. A.) 530, 539, per Cirmm.
(9)

Maspons

Lindley, L.

v.

J.

See pp. 609^611, amte.
See Pattison v. Mills (1828), 1 Dow & d. 342, 363. Compare Scottish
case, Delaurier v. WylJie (1889), 17 R. p. 191, for language of Lord Kyllachy.
(s)
(«)
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Comment.
"If I, residing in England, send down my agent to Scotland,,
and he makes contracts for me there, it is the same as if I myself
"went there and made them " (m).
These words contain a rough statement of the principle which

"

determines the position of a principal in one country who, through

an agent, makes contracts in another.

Hence ensues the consequence

A

that if

P

in one country gives

a written authority in general terms to act for him as regards

oeertain matters, e.g., the sale and purchase of goods in different
countries,

A may

be presumed to have in each country authority

to act in accordance with the laws thereof,

of the acts which an agent of his class

and in short

may

do any

to

do under the law of

such country.
If, for

to

example,

P

in Brazil gives authority in general terms

A, under an instrument written in Portuguese,

different countries, then "if

we

to act for

him

in

might be

find that the authority

any other country,
must have been intended that,
in any country where in fact it was to be carried out, that
part of it which was to be carried out in that country was to be
That would
carried out according to the law of that country.
document
[appointing
construction
only
on
the
be putting one
different
construction
on it in
the agent], and not putting a
The one meaning that [the principal] had
different countries.
carried out in England, or in France, or in

we come

to the conclusion that it

I give an authority which, if carried out in England, is to
be carried out according to the law of England; if in France,
according to the law of France.' That is one meaning, though
this authority is to be applied in a different way in different

was:

'

places.
" If that is so, then the

way

to express that in the present case

This authority was given in Brazil, and the meaning
is this.
is to be established by ascertaining what [P] meant when he
wrote it in Brazil. The authority being given in Brazil, and

being written in the Portuguese language, the intention of the
writer is to be ascertained by evidence of competent translators

and experts, including, if necessary, Brazilian lawyers,
meaning of the language used; and if, according

as to the
to

such

evidence, the intention appears to be that the authority shall be
(m) Pattison v. Mills (1828), 1 I>ow

& d.

342, 363, per Lyndhurst, C.

42

D.
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" acted upon in foreign countries,

it

follows that the extent of the

" authority, in any country in which the authority is to be acted
" upon, is to be taken to be according
to the law of the particular
" country where it is acted upon " (x).
In other words, A may be taken by third parties to have in
England the authority which, under English law, belongs to agents
of the same class as A (.y).
Under our Rule, the rights and liabilities of a principal in a
foreign country who contracts through an agent in England are
governed by the law of England, and not by the law of the
country (e.g., France) where the principal resides. But our Eule
does not in any way preclude the possibility that English law may
contain special rules as to the legal position of a foreign principal (z).

So, again, if an English principal enters into a contract

through an agent, his rights and liabilities
under the contract are governed by the law of the foreign country,
in a foreign country

not of England; but

it

does not follow from this that, under the

law of the foreign country

{e.g.,

France) the rights and

liabilities

of an JEnglish principal are the same as those of a French principal.
Illustrations.
1.

A

P

(principal), a

merchant living in England, makes through
T (third party) which is

(agent) in Scotland a contract with

(») Chatenay v. Brazilian Submarine Teiegra'ph Co., [1891] 1 Q. B. (C. A.)
judgment of Bsher, M. E. Conf . judgment of Lindley, L. J., p. 85.

79, 83, 84,

The reasoning

of

Lord Bsher

P, a Brazilian, appoints

A

to

is

(it is

sell

submitted) not quite satisfactory.

goods for

P

If

in England, and appoints him

under a Brazilian document, it is, no doubt, reasonable to suppose that P
employs A to act aooording to the law of England;, i.e., not to do jmything
forbidden by the law of Emgland, and not to make arrangements which are
invalid by the law of England; but can it necessarily be inferred that the
extent of ^'s authority as regards, at any rate, a third person who knows of
the existence of the document appointing A, is to be measured by the law of
England ? The assumption is (it is submitted) equally reasonable that A's
authority is governed by Brazilian law, under which the appointment was
made. Probably all that Lord Esher's language means is that, where the terms
of the instrument appointing A are general, he must be presumed to have the
authority possessed by an agent of A's class under English law.
(y) Chatenay v. Brazilian Submarine Telegraph Co., [1891] 1 Q. B. (0. A.)
79.
(«)

See Leake, CJontraOts (6th ed.), pp. 343, 344.

See Armstrong

v.

Stahes

(1872), L. R. 7 Q. B. 598, 605; and compare the more recent statement of the
law as to the liability of a foreign principal, whose identity is not disclosed, in

Maier, Gibb ^

Compare

Co-,

Pollock,

v.

Smith ^ Tyree, Ltd., [1917] 2 K. B. (C. A.)

Contract

(8th

ed.),

p.

104;

(15th ed.), p. 424.
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valid according to Scottish, but not according to English law.

The

contract

2.

in

P

is

governed by Scottish law (a)

A

in France, through

London

in England, engages

T

to serve

P

P's rights and liabilities are

as a domestic servant.

governed by English law.
3 P, a Spaniard in Spain, through A, a Spaniard in England,
effects an insurance with T, a London underwriter, on P's ship.
.

name is not disclosed to T. P's rights and liabilities are
governed by English law (6).
4 P, a merchant of New Orleans, orders goods from A, a com-

P's

.

mission agent in England, who procures them from T, an English
P's rights and liabilities are governed by English

manufacturer.
law, and not

{.T)

by the law

of Louisiana (c).

DAMAGES FOR BREACH OF CONTRACT AS AFFECTED
BY RATE OF EXCHANGE.

—

Rule 181. When upon the breach of a contract the
person in default becomes liable for the payment of a

sum

of

money

in a foreign currency, the

damages

for the

purpose of an English judgment must be assessed at the
date of the default, and the sum payable must be con-

Terted into English currency at the rate of exchange
current at that date.

Comment.
This Rule is an outcome of the conditions prevailing during
the war period which have given special importance to the question
of the rate of exchange. A judgment in an English Court must
be for some sum in English currency, and it is now definitely
decided (d) that, if upon the breach of a contract either party
(a) Pattison v. Mills (1828), 1

(6) See

Maapons

v.

Dow &

CI. 342.

Mildred (1882), 9 Q. B. D. (C. A.) 530, 541; Maanss

v.

Menderami (1801), 1 East, 335.
(o) Armstrong v. Stohes (1872), L.. E. 7 Q. B. 598, 605.
{d) Bi Ferdinando v. Simon, Smits ^ Co., [1920] 2 K. B. 704, per Roche, J.,
afarmed by the Court of Appeail, [1920] 3 K. B. 409; 36 T. L. R. 797; JBarri/
and others v. Vam den Eurk, [1920] 2 K. B. 709,, 712, per Bailhaohe, J.;
Lebeaupin v. Crispin, [1920] 2 K. B. 714, 722, per MoCardie, J. These cases
definitely dispose of the earlier judgment of Roche, J., in Kirsch v. Allen,
Harding # Co. (1919), 89 L. J. K. B. 265; reversed on facts, [1920] W. 'N. 73,
which was in accord with the view of Story, ss. 308 311 a; Marburg v. Mar-

—

burg

(1866), 26 Maryland,

8.

42(2)
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becomes liable to pay a sum in a foreign currency, the rate at
which this sum is to be converted into English currency is to be
taken as that current at the time of the definite breach of the
contract,

The

and not

as that current at the time of the

judgment.

and any other deciwould afford temptation to litig'ants to delay proceedings in
the hope of profiting by fluctuations in exchange rates.
The doctrine only expressly applies to damages for breach of
contract and tort (e), but it seems suitable for adoption in any case
of debt, though there is some early authority (/) in favour of
taking the date of the judgment as the criterion in such cases.
doctrine

is

clearly sound in principle,

sion

Illustrations.
1.

Italy,

Xd
and

Co. contract to carry goods for
to deliver

them there on February

A

from England

not carry out their contract, but convert the goods.
action against

Xd

Co. in England.

A

The damages

to

They do

10, 1919.

brings an
are to

ibe

and the rate of exchange for their conversion to be fixed,,
as at February 10, 1919, and not as at the date of judgment {g).
2.
in England contracts with A in New York for the purchase of milk to be delivered free on board ship at New York,,
assessed,

X

payment to be made in dollars. X fails to carry out his contract.
The sum awarded to A as damages in an action in England is
calculated at the amount which X ought to have paid to Jl in
dollars at the time of the breach of contract, converted into English currency at the rate of

exchange then prevailing

(li)

In The Voltii/mo, [1920] P. 447, Sorutton, J., adopted the rule in conand this view was approved by the Court of Appeal and the House of
Lords (1921), 37 T. L. R. 969, in which judgment the rule adopted in the
(e)

tract,

case of contract

is

formally approved.

Sevan (1831), 2 B. & Ad. 78, diss. Lord Teuterden, at p. 85.
This was a deoision on an action brought on a judgment debt in Jamaica, and,
if the judgment meant that the exchange was to be fixed aa at the date of the
judgment in England (as usually understood ([1920] 2 K. B. 724, per MoCardie,.
Westlake, s. 226) ajid as foUowed in GoJm ^. Boulken (1920), 36 T. L. E.
J.
767), thene is a clear divergence between this and the oases on breach of contract.
So understood, the decision is contrary to Lord Eldon's view in Cash v.
KetmUm (1805), 11 Ves. 314, 316, but if the 'decision really meant ([1920]
3 K. B. 415, 416; 37 T. L. R. 971) that the date of the Jamaican judgment
was the timie for fixing the exchange, the case agi-ees with the later doctrine.
In Manners v. Pearson J Son, [1898] 1 Oh. (C. A.) 581, it was held that in
an action for an accounif the oonversiofla of foreign currency into English takes
place as from the judgmeob, but this decision may be explained on the ground
that there was nothing duo until the account was definitely taken; but seejudgment of Vaughan WUlianis, L. J., who dissented, at p. 592.
Ferdmando v. Simon, Smits $ Ca., [1920] 2 K. B. 704; 3 .K. B..
(ff) Di
(/) Soott V.

;

(C. A.) 409.

(A) Barry

wnd others

v.

Van den Rurk, [1920] 2 K. B.
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CHAPTER

)

XXVII.

MAEEIAGE.
(A)

Rule

182.

VALIDITY OF MARRIAGE {a).

— Subject to the exceptions hereinafter men-

tioned, a marriage
(1

)

each

is

{I) of

valid

when

the parties has, according to the law of

his or her respective domicil, the capacity (c)
to
(2)

marry the

other, and,

any one of the following conditions as to the
form d) of celebration is complied with (that
(

is to

say)

(i) if

the marriage

is

celebrated in accord-

ance with the local form

[e)

;

or,

s. 379, p. 290; s. 381, pp. 318—325; Westlake,s8. 17—34; Story,
79—81, 107— 124S; Foreign Marriage Act, 1892 (55 & 56 Vict. u. 23). For
the meaning of the term " marriage " in this Digest, see Rule 62, pp. 285, 286,

(a) Saviguy,

ss.

and

p. 289, ante.

(6) This Eule

is only afiBrmative.
See Eule 183, Exception 1, p. 683, post,
Conf. as to capacity to contract. Rule 158, p. 577, ante.
(c) Sottonm'gor v. Be Barros (1877); 3 P. D. (C. A.) 1, compared with Sotto-

v. IM Barros (1879), 5 P. D. 94; Mrs. Bulhley'a Case, m. the French
Oourte, cited in note to Pitt v. Pitt (1864), 4 Macq. 649; Brook v. Brooh (1861),
9 H. Ii. O. 193; 7«. re Boezeili's Settlement, Hussey-Hunt v. Bozzelli, [1902]

mayor

1 CSh. 751.

(d) Simonin v. Mailao (1860), 2 Sw. & Tr. 67; 29 L. J. (P. & M.) 97;
Balrymple v. Dalrymple (1811), 2 Hagg. Oons. 54; Sorimshire y. Scrimskire
(1752), 2 Hagg. Cons. 395; Herbert v. Herbert (1819), 2 Hagg. Cons. 263;
Smith V. Maxwell (1824), Ryan & Moody, 80; SvAft v. Kelly (1835), 3 Knapp,

257.
(e)

For meaning

of " local form," see

made

Rule 159

(1), p. 583, ante.

The con-

where the marriage is
Ogden v. Ogden, [1907] P. 107; [1908] P. (C. A.) 46. Thus a
celebrated.
marriage by repute as recognized in Scotland (Omnpbell v. Campbell (1867),
5 M. (H. L.) 115) is celebrated in accordance with the local form. In a British
tract of marriage

is

obviously

in the country

colony marriages celebrated in accordance with the rules of the English common
law prior to 26 Geo. 2, u. 23, i.e., by an episoopally ordained clergyman, are
prima facie valid. Lvmerioh v. Limerioh (1863), 32 L. J. P. & D. 92. See
also

in

In re Green, Noyes v. Pitkin (1909), 22 T. L. R. 222 (marriage by repute
York); compane [1911] 2 C!h. 275.

New
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(ii)

if

the parties enjoy the privilege of

and the marriage is
accordance with any

exterritoriality,

celebrated in

form recognized as valid by the
law of the State (/) to which they
(iii)

if

belong (^); or,
the marriage [being between British
subjects ?]

celebrated in accord-

is

ance with the requirements of the
English common law in a country

where the use
impossible {h)
(iv) if the

marriage

of the local

is

or,

;

is

form

celebrated in accord-

ance with the provisions of, and the
form required by, the Foreign Marriage Act, 1892,
lines

of

abroad
(

v)

if

;

s.

a British

22, within the

Army

serving

or,

the marriage, being between parties,

one of
subject,

whom
is

at least is a British

celebrated outside the

United Kingdom in accordance
with the provisions of, and the
form required by, the Foreign
Marriage Act, 1892 («), by or before
a marriage officer (^) (such, for
example, as a British ambassador (/)
(/)

As

to application of this sub-clause

where a

State, e.g., the British

Empire,

consists of several countries, see p. 669, note (p), post.

(y) Pertreis v. Tondear (1790), 1 Hagg. Cons. 136; Lauixmr v. Teesdace
(1816), 8 Taunt. 830; Itex y. Bmmpton (1808), 10 East, 282. See also Marriage

Commission Beport, p. 1; Riggs v. Higgs (1920), 37. T. L. R. 670.
(A) Rudmg v. Smith (1821), 2 Hagg. Cons. 371; Cruise on Dignities, 276;
Waldegrave Peerage Case (1837), 4 CI. & F. 649; Llmfd v. Petitjean (1839),

Smyth (1854), 18 Beav. 112; 23 L. J. Ch. 703; Armitage
Armitage (1866), L. E. 3 Eq. 343; Lightbody v. West (1902), 87 L. T. 138;
18 T. L. R. 529; (C. A.) 19 T. L. R. 319.
(*) See the Foreign Marriage Ac*, 1892 (55 & 56 Vict. c. 23), s. 1; and Eay

2 Curt. 251; Este v.
V.

v.

Northcote, [1900] 2 Ch. 262.
(h) Ibid.,

SB.

1, 11, 12.
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or British consul (m)), within the

meaning

of,

and duly authorised

be a marriage
said Act (n).

to

Comment and
The

officer

under, the

Illustrations.

validity of a marriage under this Rule depends on the

fulfilment of two conditions:

first,

on the capacity of the parties

marry each other; secondly, on the celebration of the marriage
in due form : the word " form " includes all the formalities necesto

sary to the vaKdity of a marriage.
(1) Capacity.

The capacity of each of the parties to a marriage is to be judged
by their respective lex domicilii (o) If they are each, whether
belonging to the same country (p) or to different countries, capable

of

.

according to their lex domicilii of marriage with the other, they

have the capacity required by Rule 182, and their marriage is, as
far as capacity is concerned, valid.
In short, "as in other con" tracts, so in that of marriage, personal capacity

must depend on
"the law of domicil" (q).
and
are Portuguese subjects, but domiciled in England.
Being first cousins, they are, by the law of Portugal, incapable of

W

H

They are duly
forms required by English

contracting a valid marriage with each other.

married in London, according

to the

Their marriage is valid (r).
In 1871 W, an Englishwoman, domiciled in England, marries
an Italian subject domiciled in Italy. After the death of her
law.

first

husband W, being

still

domiciled in Italy, marries, in 1880,

(m) See the Foreign Marriage Act, 189i (55 & 56 Viet.
sub-s. (2) (b).
(«) Ibid., ss. 11, 12.

Note particularly that a marriage

u.

officer

23),

s.

11,

within this

sub-clause must be authorized to be a marriage officer either under the warrant

of a Secretary of State, termed' a marriage warrant {ibid., b. 11, sub-s. (1) (a)),
or under marriage regulations issued under the Foreign Mai'riage Act, 1892.
Ibid.,

8.

11, sub-s. (1)

(b),

and compare generally

all the provisions of ss. 11,

12, 21.

Rule 168, p. 577, ante.
of " country," see pp. 67, 69, ante.

(o) See, as to capacity to contract,
(i»)

For meaning

Sottomayor v. De Barrm (1877), 3 P. D. (C. A.) 1, 5, per Curiam.
Compare Sottomayor v. I>e Barros (1877), 3 P. D. (0. A.) 1, with Sottomayor V. De Barros (1879), 5 P. D. 94. See, further, comment on Rule 183,
(jj)

(r)

p. 678, post.
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K,

the brother of her deceased husband, also an Italian subject,

The

domiciled in Italy.
is

required dispensation for the marriage

obtained both from the civil and from the ecclesiastical autho-

The second marriage is celebrated in Milan both civilly,
and in church, according to the rites of the Roman Catholic
Church. The marriage is vaUd (s).
rities.

(2)
(i)

Local form

it)

.

A

Form.

marriage celebrated in the mode, or

according to the rites or ceremonies, held requisite by the law
of the country where the marriage takes place

formal requisites go) valid.
to the principle that the

Our Courts

(vi), is

(as far as

in this matter give effect

form of a contract

is

governed by the law

of the place where the contract takes place, and hold that, though

under certain circumstances other forms may be suiBcient, yet that
the local form always suffices, and that in general " the law of a
" country where a marriage is solemnized must alone decide all
" questions relating to the validity of the ceremony by which the

"marriage is alleged to have been constituted" (a;).
In two respects, an extremely wide extension has been given

to

the principle contained in these words.

In tho

first place,

others, necessary

the consents of and the notices to parents or

by many laws

to the validity of a marriage, are

considered as part of the form or ceremony of the marriage
(s) I.e., in

(,«^).

See In re BozzelU's Settlement, [1902] 1 Ch. 751, 756.

England.

This case givies full effect to the principle that " The capacity of the parijes
must be determined by the law of their domioU," such marriages then being
invalid by English law. See now ithe Deceased Brother's Widow's Marriage Act,
1921 (11 & 12 Geo. 5, o. 24).
The Courts will sometimes, when some
(<) See sub-clause (i), p. 661, ante.
evidence is given that persons who have lived as ireputed husband and wife have
gone through some marriage ceremony in a foreign country, presume, on very
slight grounds, that the local form of marriage was followed. In. re Shephard,
[1904] 1 Ch. 656.
(m) As to formal validity of contract, see Eule 159, p. 583, ante.
(x) Sottomayor v. I>e Barros (1877), 3 P. D. (C. A.) 1, 5, per Curiam;
Simonin v. Mallae (1860), 2 Sw. & Tr. 67; 29 L. J. (P. & M.) 97.
(j^)

Sottomayor

v.

De Barros

(1877), 3 P. D. (C. A.)

1, 7,

per Curiam; Chetti

81—87.

Compare the Irish case, Steele v. Braddell
(1838), Milw. 1. This doctrine is now fully established by decided cases, but
A person who cannot marry without the consent
is logically open to criticism.
V.

Chetti, [1909] P.

67,

of another is, pro tanto, under an incapacity, and, on the principle that capacity
depends odi the lex dom.ioiUi, the want of such consent ought to invalidate a
marriage wherever it takes place.
The earlier English decisions did not distinguish between capacity and form,
and brought both one and the other within the principle that the validity ot a
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In the second place, the validity of a marriage

by the fact that the
from their own country

is

in no degree

affected

object of the parties in

awaj'^

is to

law of their domicil
regulai ceremony

marrying

evade the requirements of the

as to consents, publicity, &c., or that

no

required by the law of the country where the

is

marriage takes place (2)
Hence, on the one hand, marriages between domiciled English
persons, celebrated in a foreign country, are valid if solemnized
according to the forms required by the law of the country {e.g.,
Scotland or France) where the marriage takes place (a) and on the
other hand, the marriage in England of foreigners (e.g., French
;

subjects domiciled in France)

is, if

duly celebrated according to

it may be
pronounced invalid by a French Court for want of the consents
required by French law, or because the parties meant to evade the
operation of French law.

the forms of English law, held valid here, even though

contract depends on the lex loci contractus.

It was, therefore, laid down that
the validity of a marriage celebrated in Scotland was to " be adjudicated
"according to the principles of English law applicable to such a case. But
" the only principle applicable to such a case by the law of England is, that

"the validity of [a person's] marriage rights must be tried by reference to the
" law of the coointry where, if they exist at all, they had their origin. Having
" furnished this principle, the law of England withdraws altogether, and leaves
"the l^al question to the exclusive judgmant of the law of Scotland." (!>«?rymple v. IMrympie (1811), 2 Hagg. Oons. 54, 58, 69, per Sir W. Scott.)
Hence the validity both of so-called Gretna Greem marriages and of marriages
in foreign countries, though purposely celebrated out of England to evade the
requirements as to consents of the English marriage law, became firmly established by a series of cases, the effect of which ooold not be reversed except by

Oompton v. Bearcroft (1769), 2 Hagg. Oons. 430, 443, 444; Grierson
See Commonwealth v. Lane
Grierson (1781), 2 Hagg. Cons. 86, 98, 99.
(1873), 113 Mass. 458 (Am.).

legislation;
V.

At a

later period the Courts distinguished

between capacity for marriage and

the forms of marriage, holding that questions of capacity depended, in part at
least,

on the lex

domicilii.

(^Brook v. Brook (1861), 9

H. L.

C. 193.)

decisions with respect to Scottish marriages could not then be reversed ;

The
and in

order to reconcile them with the new distinction between capacity and form,
the. Courts were driven to adopt the logically very doubtful theory that the
See App., Note 5,
question of consent belongs to the marriage ceremony.
" Preference of English Courts for Lex loci contractus."

Dalrymple v. Lalrymple (1811), 2 Hagg. Cons. 54; Sarimshire v. ScrimHagg. Cons. 395; Swift \. Kelly (1835), 3 Knapp, 257; Simonin
V. Mallao (I860), 2 Sw. & Tr. 67; 29 L. J. (P. & M.) 97; Offden v. Offden,
[1908] P. (C. A.) 46; Stathatos v. Stathatos, [1913] P. 46; De Montaigu v.
See remarks of Lord Brougham in Warrender v.
I>e Montaigu, [1913] P. 164.
Warrender (1835), 2 CI. & P. 48S, 548.
But see, as to the hind of form required, Burt v. Burt (1860),
(a) Ibid.
2 Sw. & Tr. 88; Reg. v. Mien (1872), L. E. 1 0. C. 367, 376, per Curiam.
(z)

shire (1752), 2
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H, an English infant domiciled in England, wishes to marry
an Englishwoman. To evade the opposition of his guardians
H goes to Scotland, and resides there for four weeks (&).
then
joins H in Scotland, and they are privately married there, per
verba de prmsenti, i.e., by the mere statement in the presence of
witnesses that they are man and wife. The marriage is valid (c).
H and W, British subjects domiciled in England, and both of
them infants, are privately married at Madrid by a Eoman Catholic priest.
The marriage, if valid by Spanish law, is valid here (d)
H and are French subjects domiciled in France. H cannot

W,

W

<

W

obtain his father's consent to the marriage.
for such consent,

by

licence in accordance with

invalid in France for

hj our Courts

With

To

avoid the necessity

H and W come to England, and are there married
English law.

want of the due

The marriage

is

consents, but is held valid

(e)

reference to a case such as this, the Court of Appeal thus

expressed itself:
" The objection to the validity of the marriage in that case,

"which was solemnized in England, was the want of the consent
"of parents required by the law of France, but not, under the
In our opinion, this
"circumstances, by that of this country.
" consent must be considered a part of the ceremony of marriage,
" and not a matter affecting the personal capacity of the parties to

"contract marriage "(/)
(6) Residence of one of the parties in Scotland for twenty-one days is now
required under the Marriage (Scotland) Act, 1856 (19 & 20 Vict. c. 96), ». 1.
Lawford v. JMvies (1878), 4 P. D. 61; Miller v. Deakin (1912), 1 So. L. T.
253.

Balrymple (1811), 2 Hagg. Cons. 54. Where an Englishand a British subject lived in Minnesota with a woman, W, as her
reputed husband, and it was shown that under the law of Minnesota marriage
(c) Ikilrym-ple v.

man,

//,

is a contraot depending wholly on the consent of the parties, which can be
entered into without any formality, and that persons living together in Minnesota as reputed husband and wife are presumed to have entered into a contract
of marriage, an English Court has {semhle) presumed, in the absence of

evidence to the contrary, that there was a valid marriage between
Nevmian v. Att.-Gen., Times, 27 Feb. 1906; In re Green, Noyes
(1909), 22 T. L. E. 222; see also [1911] 2 Ch. 275.
(d) Swift V. Kelly (1835), 8

Knapp,

H

and

v.

W

PitJein

257.

Simonin v. Mallac (1860), 2 Sw. & Tr. 67; 29 I>. J. (P. & M.) 97.
(/) Sottomayor v. De Barros (1877), 3 P. D. 1, 7, per Curiam.
The form need not necessarily be the form required by the lex lod in ordinary
cases. All that is essential in order to bring a marriage within clause (i) is that
it should be contracted in a form which, according to the law of the country
where the majiiage tabes placei, is sufficient, under the circumstances of the
(e)

particular case, to constitute a valid marriage.
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(ii) Exterritoriality
The subjects of a State are, under
{g)
certain circumstances, wiien in fact not residing within the limits

of such State, considered

and

by a

fiction of

to be subject to its laws.

This

law to be resident there,

fiction is

termed exterri-

toriality (h).

The effect of exterritoriality as regards marriage (i) is, that
where it applies a marriage is valid though not celebrated according to the ordinary local forms of the place of celebration, and is
treated as though it had been in fact celebrated in the country in
which it is supposed by a fiction of law to have been solemnized
The

principle of exterritoriality applies to marriages celebrated

in the mansion of an ambassador;

to

marriages celebrated at

foreign factories and certain places, mainly found in the East^
in which Europeans enjoy the privileges of exterritoriality; and
lastly to marriages celebrated

on board ship

Marriages at Ambassador's.

(fc).

— The mansion

of an ambassador

treated as part of the country which he represents.

is

marriages there by subjects of that country are good
according to forms held valid by its laws.

if

Hence

celebrated

H

and W, British subjects, are married, according to the rites
Church of England, at the British Embassy at Paris.
Their marriage is, independently of Acts of Parliament (I), valid
in England, and would, it may be added, be held valid elsewhere.
and W, Spanish subjects, are married according to Spanish
forms at the Spanish Embassy in IJondon. Their marriage is
valid in England and elsewhere.
of the

H

law of France were tkat marriages between British subjects might be validly
contracted in France if celebrated in accordance with the rites of the Church of
England without any further ceremony. Then a marriage at Paris between
and W, British subjects, cedebrated according to the rites of the Church of
England, would be, valid here, as being celebrated according to the form required
by the Lex loci contractus. Contrast Re Alison's Trusts (1874), 31 L. T. 638,
in which neither the local form proper nor the form recognized as appliclable to
foreigners in Persia was observed.

S

(^) See sub-clause
(Ji)

(i)

(ii),

p. 662, ante.

See Woolsey, International Law,
Pertreis v. Tondear

(1816), 8 Taunt. 830;

Bex

64.

s.

Hagg. Cons. 136; Lautour v. Teesdale
Brampton (1808), 10 llast, 282; Higffs v. Biffsrs

(1790), 1
v.

(1920), 36 T. L. E. 690 (marriage at the British Factory in St. Petersburg
valid under 4 Geo. 4, c. 67, repealed from 1891 by 53 & 54 Vict. c. 47, a. 12).
(ft)

from
(l)

now

The application
its

of the principle in the last case

application in the

first

See Bule 182, sub-clause

two

is

somewhat

different

cases.

(ii), p.

662, ante.

Whether such a marriage

is

valid if it does not conform to the provisions of the Foreign Marriage Act,.

1892 (55

&

56 Viot.

c.

23)?

Semble,
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This privilege of exterritoriality probably extends only to cases
where both parties are subjects of the ambassador's sovereign. It
certainly does not extend to cases where neither of the parties are
his subjects.

The marriage between H, a foreigner, in the suite of the Spanish
W, who was not a Bavarian subject, was cele-

ambassador, and

brated at the chapel of the Bavarian ambassador in London.

It

was held invalid on the following grounds:
" The party who proceeds was in the suite of the Spanish ambassador, and not of the Bavarian; and the other party, though
she has the name of a foreigner, is not described as being of any
ambassador's family, and has been resident in this country four
months, which is much more than is necessary to coBstitute a
matrimonial domicil in England, inasmuch as one month is
sufficient for that under the Act of Parliament.
Supposing the
be assimilated to that of a marriage abroad
between persons of a different country, it is difficult to bring
this marriage within the exception, as this woman is not described
case, therefore, to

Taking the

as domiciled in the family of the ambassador.

privilege to exist in ambassadors' chapels (which has, perhaps,

not been formally decided), I

may

still

deem

it

a

fit

subject of

consideration whether such a privilege can protect a marriage

where neither party, as far as appears

at present, is of the

country of the ambassador, and where one of them has acquired
a matrimonial domicil in this country, and where

it is

not shown

had been living in a house entitled to privilege during
her residence in England. On these grounds I shall admit the
that she

libel.

which.

The matter may

may

receive further illustration of facts

entitle it to further consideration" (m).

Marriage at foreign
in all lands, and is

still

factories.

common

—It

was

at one

time common

in the East, for the government

of the country to allow to foreigners, at any rate within the limits
of factories or trade settlements, the use of their

own

laws.

this case the factory is regarded as part of the country to

In

which

belongs, and persons marrying there m&y make a valid marriage
by celebrating it according to the law of that country.
" In foreign countries where, either by express treaty or by the
it

(m) Fertreis

v.

To-ndear (1790),

1

Hagg. Cons.

136, 138, 139, per Ouriam.

be assiimed, though the point oannot be treated as judicially decided,
that the privilege of exterritoriality does not in England extend to any British
Mar. Comm. Bep., 1868, p. xxxriii. See, however. Macartney v.
subject.
It

may

Garbutt (1890), 24 Q. B. D. 368: p. 219, note
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comity of nations, the privilege of exterritoriality has been
enjoyed by British subjects within any defined limits, such as

'

'

the factory of a trading

company or the hotel of an ambassador,
the marriage of a British subject, solemnised within such limits,

'

according to the law of England, as it existed antecedent to the
passing (w) of Lord Hardwicke's Act, has always been upheld
by English Courts as a valid marriage " (o). The rule applied
to the marriages of British subjects no doubt also applies to those
'

'

'

of foreigners.

II

and W, for example, French

subjects,

marry

a French factory in Turkey, according to French forms.

at

Their

marriage will be held valid by English Courts.

to

in

—

Any ship on the high seas, and a ship
war even when in a foreign port, is deemed part of the country
which the ship belongs. Marriages, therefore, on shipboard are
general valid, if good by the law of such country {p)

Marriages on shipboard.
of

(«) I.e., marriage before an episcopally ordained clergyman, e.g., a clergyof the Church of England, a Roman Caitholic priest, or a priest of the

man

Greelc Church.

Reg.

v.

MUlis (1844), 10

Max. Comm. Eep., 1868, p.

CI.

& F.

534.

See Foreign Marriage Act, 1892, g. 23.
(p) The application of the principle of exterritoriality to the Inarriages of
BritLsli subjects presents some difficulty, owing to the fact that they are citizens
of a State which consists of different countries (see pp. 67, 69, ante). Hence
(o)

1.

may be raised, what is the law by which a British subjeot, for
on boajd a British merchant ship on the high seas, is governed, and
by which the vaEdity of his marriage on shipboai-d is to be determined? Is it
the common law of England, or the' statute law and common law combined, or
the law of the country (e.g., Scotland) where he is domiciled, or where the ship
the inquiry
instance,

is

registered?

The answer

to these and other questions of a lite sort appears to be that, in
the oases to which the principle of exterritoriality applies, a British subject
must be taken to be under the rule of the law of England, including the statute

law. In so

faa:

confined in

its

as that law is not by express words or necessary intendment
operation to British territory. As to the application of statute

compare Sohwarz

law to British

ships,

(O. A.) 299.

Cf. Macdonald, Oriminil

v.

India Rubber, §c. Co., [1912] 2 K. B.

Law

of Scotland, p. 249.

open to question, appears to be confirmed
that British subjects settling in a newly-discovered country
carry the law of England with them (1 Blackstone, pp. 107, 108); by the rules
and by the
as to Anglo-Indian domicil (Conflict (2nd ed.), pp. 156 158)
language of the Colonial Laws Validity Act, 1865 (28 & 29 Viot. c. 63), s. 3.
Compare the Foreign Marriage Act, 1892 (55 & 56 Viot. o. 23), ss. 4, 14, 15.
Cf. In re Johnson, [1903] 1 Ch. 821, 832—835.
The questions which may be raised as to the law which governs British
subjects when oa board a British ship may, of course, also be raised as to the
law which governs them when they are within the limiia of a British Embassy,
or of a country where British subjects can claim the privilege of exterritoriality
but marriages of British subjects in foreign countries are now to such a great

The correctness
by the principle

of this view, though

—
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H and W,

British subjects, marry on board a British merchant

vessel on the high seas.

Roman
law,

is

Catholic priest.

The marriage service is performed by a
The marriage, being good at common

valid {q)

by the Poreagn Marriage

-extent p^iilated

Aot, 1893, that questions as to the

validity of such marriages, independently of this Aot, are unlikely to arise.

S and

W,

Scottish persons dxMniciled in Scotland, contract marriage on board
No minister
seas, per verba de prcesenti.

a British merchant ship on the high
is

present at the time of the making of the contract. The marriage is probably
But it is po^ible that in sneh a case the validity of the marriag©

invalid.

-depends cm the law of the country
ciled.

Yet

this does not

(viz.,

meet the

Scotland) where the parties are domiwhich may be raised where the

difficulty

respective domioilB of the parties are different.
possible that tha law applicable should be the law of that portion
United Kingdom in which the ship is registered, and that a marriage is
valid if celebrated on a British ship, registered at a Scottish port, on the high
seas, whatever the domicil of the parties.
In such a case it might be held that
the requirements of the Marriage (Scotland) Act, 1856 (19 & 20 Vict. u. 96),
as to the prior residence of one of the parties in Scotland would not be applicable.
Whatever view the Scottish Courts might take of such a case (compare
Aberdeen Aretic Co. v. Suiter (1862), 6 L. T. 229, 233, per Lord Chelmsford)^
there seems no suffiiaent reason why English Courts should depart from the

It

is also

-of the

princdple that the law applicable to a British ship outside territorial waters is
English law. This is clearly the case as regards British ships registered in any
British possession, save in so far as the

Aot, 1900 (63

&

64 Vict.

c.

wealth shall be in force on
first

12),
all

s.

5,

Commonwealth of

Au.stralia Constitution

provides that the laws of the

Common-

British ships (other than men-of-war) whose

port of clearance and whose port of destination are in the Commonwealth.
difficulties which exist in applying the principle of exterritoriality to the

The

marriages of British subjects may exist in applying it to the marriages of
persons belonging to other States, such as the United States of America, consisting of different countries with different marriage laws.
(?) Reg. V. MilUs (1844), 10 CI. & F. 534. Compare Catherwood v. Caslon
(1844), 13 M. & W. 261. The validity of such a marriage is not {aembW) in

any way
v. MilUs

by the Foreign Marriage Aot, 1892. The authority of Reg.
In Beamish, v. Beamish (1861), 9
H. L. C. 274, Reg. v. MilUs was followed, and the fact that the bridegroom
himself was a clergyman in holy orders, there being no other clergyman present,
was held not to make the marriage valid. It was also followed by the Irish
Court of Queen's Bench regarding the marriage of a soldier on a transport in
1817. Du Moulin v. Druitt (1860), 13 Ir. C. L. R. 212; 6 Ir. Jur. (N. S.) 76.
It has not been followed in the Canadian Courts (BreaJcey v. Breakey, 2 U. 0.
Q; B. 349), and it has been severely criticised in the Ecclesiastical Courts;
Catterall v. Catterall (1847), 1 Bob. Ecc. 580. Oonf Culling v. Culling, [1896]
P. 116; and 2 Pollock & Maitland, Hist, of Eng. Law, pp. 370—372.
It has not been followed in the United States.
See, especially, Wharton
(3rd ed.), o. 172, p. 372, note 2, where Reg. v. MilUs is fully discussed and
entirely disapproved of. It is, however, clearly binding on English Courts. It
is not, however, binding on Colonial Courts, the appeal from which is to the
Privy Council, not to the House of Lords.
affected.
is,

to a certain extent, doubtful.

.
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(iii) Use of the local form impossible (r)
Sub-clause (iii)
applies to marriages in countries where it is strictly impossible

for the parties to use a local form.

The impossibility may arise from the country being one where
no local form of marriage recognized by civilized States exists, as
where the marriage takes place in a land inhabited by savages, or
it may arise from the form being one which it is morally or legally
impossible for the parties to use.
On this ground, a marriage
between Protestants, celebrated at Rome by a Protestant clergyman, was admitted to be valid by Lord Eldon, on its being sworn
that two Protestants could not there be married in accordance
with the lex loci, as no Roman Catholic priest would be allowed to

On

marry them(s).

Mahommedan

the

same ground, marriages in heathen or

(t) countries would be held valid, even though not in

accordance with the local form.

The

validity, again, of marriages

celebrated abroad, in accordance with the English

within the lines of a British army,

may

common

law,

possibly (independently

of statutory enactments) (m) be placed on the ground of the
impossibility of complying with the local form.
That sub-clause (iii) may apply there must be an impossibility
amounting to an insuperable difSculty (x) in complying with the
" Where persons [are] married abroad, it [is] necessary
local form.
" to show that they were married according to the lex loci, or that
" they could not avail themselves of the lex

"no

lex loci" {y).

Mere

loci,

or that there

was

difficulty in fulfilling the conditions

imposed by the local law is not enough. Thus the fact that the
law of a country does not allow persons to intermarry who have
not resided there for six months does not enable British subjects
who have resided there for a shorter period to make a valid marriage
without complying with the requirements of the local law (z)
The cases as to marriages held valid on account of the impossibility of complying with the local form are not numerous, and
It may, however, be
refer to the marriages of British subjects.
,

(r) See sub-clause (iii), p. 662, ante;

Lightbody

v.

West (1902), 87 L. T.

138.
(s)

Cruise on Dignities, p. 276; Westlake (5th ed.),

The Roman law was,

o.

26.

as Westlake points out, incorrectly stated.

(<) Supposing, of course, that the local marriage form involved ceremonies in
-which Christians could not take part.
(«) See, however, the Foreign Marriage Act, 1892, s. 22.
(x) Kent V. Burgess (1840), 11 Sim. 361, 376.
(jy)

.(«)

Per Bldon, C. Cruise on Dignities, p. 276.
V. Burgess (1840), 11 Sim. 361.
;

Kent
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assumed

that,

when compliance with the

form

local

is

impossible,

our Courts will hold the marriages of foreigners valid, at any rate
if held

good by the law of the country where the foreigners are
If, for example,
and W, Italian subjects domiciled

H

domiciled.

China in accordance with a form held under
the circumstances valid by the Italian tribunals, our Courts will
probably hold the marriage good (a)
in Italy, intermarry in

Sub-clause

(iii)

applies,

from

its

nature, only to marriages

taking place beyond the limits of the British dominions (&).

—

Marriage within the lines of a British army^c). "It is
hereby declared that all marriages solemnized within the British
lines by any chaplain or ofHcer, or other person ofHciating under
(iv)

the orders of the

commanding

officer of

army

a British

servinjg

same had been solemnized within the United Kingdom, with a due observance of all
forms required by law" (^).
abroad, shall

be as valid in law as if the

This enactment, which in substance re-enacts part of 4 Geo. IV.
91,

c.

applies apparently not only to marriages where one of

1,

s.

the parties
aliens.

is

a British subject, but also to marriages between

The marriage

is

valid whether the British

not in hostile occupation of a foreign country
chaplain,

or

officer,

authorized by the

marriage or not

other

No

army be

special

officer to celebrate

form appears

or be

and whether the
marriage

person celebrating the

commanding

(e).

(e),

is

the particular

to be necessary.

Marriages {f) under the Foreign Marriage Act, 1892 (gf).
marriages between parties of whom one, at least, is a
" British subject, solemnized in the manner in this Act [Foreign
(v)

— " All

" Marriage Act, 1892] provided, in any foreign country or place,

"by

or before a marriage officer within the meaning of this Act,
" shall be as valid in law as if the same had been solemnized in

Husband and Wife (2ud ed.), pp. 1313, 1314.
marriage could never be valid under sub-clause (iii) if it came within
Bub-clause (v), i.e., could be celebrated under the Foreign Marriage Act, 1892
(a) See 2 Praser,

(6)

A

&

56 Vict. 0. 23).
See sub-clause (iv), p. 662, ante.
(d) Foreign Marriage Act, 1892, s. 22.
See Kinsf v. Brampton (1808), 10
East, 282; Waldegrave Peerage Case (1837), 4 CI. & F. 649; and compare
4 Geo. IV. c. 91, which is now repealed.
(e) Waldegrave Peerage Case (1837), 4 01. & F. 649.
(/) I.e., other than a marriage within the lines of a British army.
(55

(c)

{g) 65

1892;

&

56 Viet.

London

u.

23.

See Foreign Marriages Order in Council, Oct. 28,

Gazette, Friday, Nov.
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a due observance of all forms required

W.

Those words give the effect of the Foreign Marriage Act, 1892.
It provides modes in which (independently of the local form) a
British subject

the United

may

contract a valid marriage in a country outside

Kingdom.

The marriages

substance under four heads:

—

to

which

it

applies

come in

A marriage solemnized by or before a British ambassador(*)

(a)

residing in a foreign country to the government of which he

is

accredited at his official residence.

A marriage solemnized

(b)
official

residence

by or before a British consul

at his

(Jc)

A

(c)
marriage solemnized on board one of His Majesty's ships
on a foreign station by or before the commanding officer thereof (?).
(d) A marriage solemnized by or before a Governor, High
Commissioner, Resident, consular, or other officer, at his official

residence (m).

The marriages under heads

(a), (b),

and (o){n) must, apparently,
A marriage under

be solemnized outside the British dominions.

head (d)

{e.g.,

by a Governor) may be solemnized

at a place within

the British dominions (o).

For

all details, the

reader should consult the Foreign Marriage

Act, 1892, but the following general points deserve notice:
First.

A marriage duly solemnized under the Foreign Marriage

Act, 1892,

is

valid as regards

form even though the

local

form be

not observed {p)
(A) Foreign Marriage Act, 1892, s. 1; Sai/ v. Northcote, [1900] 2 Ch. 262;
and see p. 674, post.
(i) Or any officer prescribed as an officer for solemnizing marriage in the
Compare Foreign Marriage Act, 1892,
official house of such ambassador.
BS. 1, 8, 11, sub-s3. (1) (a) and (b), and (2) (a).
(k) Foreign Marriage Act, 1892, ss. 1, 8, 11, sub-s. 2 (b).
(I)

0»)

Ibid.,

o.

12.

Ibid., ss. 1, 8, 11, sub-s. 2 (o).

(«) One of His Majesty's ships is indeed technically treated as part of the
British dominions (see pp. 68, 72, ante), but the Foreign Marriage Act, 1892,
" on a foreign station."
s. 12, applies to such a ship only when

Foreign Marriage Act, 1892, s. 11, sub-s. 2 (c).
Even though the marriage be held invalid in, and declared invalid by, the
Courts of»the country (e.g., France) in which it is celebrated, and be held invalid
because it was not celebrated in accordance with the formalities required by
(o)

(p)

French law. ^Mai/ v. Northcote, [1900] 2 Ch. 262. See, however, Foreign.
Marriage Order in Council, 28th Oct., 1892; London Gazette, Fr., Nov. 4,
As to the form to be adopted, see Foreign
1892, especially clauses 4, 5.
Marriage Act, 1892,

s.

8.
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Secondly. The Foreign Marriage Act, 1892, has no bearing
upon the capacity of the parties to intermarry. A marriage
solemnized under that Act {e.g., at a British consul's) is " as valid
in law as if the same had been solemnized in the United Kingdom
" with a due observaiioe of all forms required by law "
{q), but a
marriage so solemnized in the United Kingdom may be invalid if
the parties are incapable of intermarriage under the law of their
domicil(r).
Henoe a marriage {e.g., before a British consul)
would also be invalid if the parties were under an incapacity to
intermarry by the law of their domicil.
'

'

A marriage under the Foreign Marriage Act,

Thirdly.

Act

subject to the provisions of the

marriage
to the

And

officer

by or before

whom

1892,

is

as to the authority of the

the marriage

is

celebrated, as

due observance of the required formalities, and the

like (s)

generally the right to solemnize, and the solemnization of

any marriage within the Act, is subject to " marriage regulations,"
to be made by order in council {t).
Upon these regulations, which may be made either generally or
with reference to any particular case, or class of cases (m), depends
to a great extent the operation of the Act.
is an aim of the Act to prevent conflicts of law.
Marriage regulations may prohibit or restrict the exercise by
marriagfe officers of their powers under the Act " where the exer" cise of those powers appears to Her Majesty to be inconsistent
" with international law or the comity of nations " {x).
" A marriage officer [it is further provided] shall not be required

Fourthly. It

" to solemnize a marriage, or to allow a marriage to be solemnized

"in

presence, if in his opinion the solemnization thereof

his

"would be
"nations "

inconsistent with international law or the comity of
(«/).

Against such a refusal there

is

an appeal

to a Secretary of

State {y)
Section 19 of the Foreign Marriage Act, 1892, would,
(j) Foreign Marriage Act, 1852,

u.

it

may

be

1.

Sotiomayor v. I>e Bmros (1877), 3 P. D. (C. A.) 1. See Eule 182, p. 661,
ante, and Eule 183, p. 678, post.
Note that the consents necessary are to be
those of English law (see p. 669, ante); Foreign Iilarriage Act, 1892, s. 4,
(r)

Bub-s. 1.
(s)

—

Foreign Marriage Act, 1892, bs. 12 16.
and see Order in Council, 28th Oct., 1892.

If) Ibid., s. 21,

(m) Ibid.,

s. 21,

sub-s. 2.

Ibid.,

a.

21, sub-s. 1 (a),

ly) Ibid.,

s.

19.

(a;)

and
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conjectured, hinder the marriage under the Act {e.g., in Portugal)

of persons, such as

held

first cousins,

by Portuguese law

to

be

incapable of intermarriage.
Fifthly. " Nothing in this Act,"
""

it is

provided, " shall confirm

impair or in anywise affect the validity in law of any
^'marriage solemnized beyond the seas, otherwise than as herein
or

'"

provided, and this Act shall not extend to the marriage of
" of the Royal family " {z).

Under

this section

any marriage

(it is

any

submitted), whether cele-

brated before or after the 1st January, 1893 (a), which would have
been legally valid if the Act had not passed, still remains valid.

Hence, not only is any marriage valid which is celebrated according to the local form, but also, it would seem, any marriage which
is valid at common law under the principle of exterritoriality.
Thus, if
and
are married by a priest in holy orders on board
a British merchant vessel on the high seas in accordance with the
xites of the Church of England, their marriage is apparently valid,

W

H

and

is also (it is

submitted) valid when so solemnized on board a

British man-of-war, even though the provisions of the Foreign

Marriage Act, 1892, be not observed
Sixthly.

The

(&).

provisions of the Foreign Marriage Act, 1892,

lessen the importance of the other forms in which a marriage

may

be duly celebrated, enumerated in sub-clauses

<iii) of

(i),

(ii),

and

Rule 182.

.Exception

—

A marriage is not valid if either of the
being a descendant of Greorge II., marries

1 (c).

parties,
(z) Ibid., a. 23.

(a)

The date when the Act came

into operation.

a possible interpretation of this Act that it makes invalid marriages
-which oucht to be celebrated in accordance with its provisions and are not so
celebrated but this construction of the Act is not required by its general scope,
and is hardly consistent with sect. 23. See Culling v. Culling, [1896] P. 116.
(c) " There is no necessity to make an exception, as is sometimes done, for
(6) It

is

;

"marriages regarded as incestuous by the general consent of CJhristendom,
"because no country with which the communion of private international law
"exists has such marriages."

Westlake,

s.

21.

This observation is sound and has led to the omission of the exception referred
to which, taken from Story, ss. 113 a, 114, appeared in the first edition of this

work.

worth while noting that the motive or ground for prohibiting a marriage
be a guide in deciding what are the marriages ajid who are the persons
intended by the legislature to be affected by the prohibition. Thus, if an Act
of Parliament were to prohibit the marriage of first cousins, the Courts would
It

is

may
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in contravention of

Geo.

the Royal Marriage Act (12'

III. c. 11).

Comment.
Tho

Iloyal Marriage

Act

enacts in substance that, subject ta

George II.
matrimony
shall be capable of contracting
without the previous
consent of the sovereign signified in the manner provided by the
Act, and that any marriage of such descendant, without such
consent first had and obtained, shall be null and void to all intents
and purposes whatsoever.
at Rome, in accordH, a descendant of George II., married
ance with the form required by the lex loci, without having obtained the consent required by the Act. He was, however, under
no disability, either by English or by Roman law, except that
which might arise from the contravention of the Royal MarriageAct.
His marriage was held by our Courts to be absolutely
certain exceptions {d) and limitations, no descendant of

W

void

(e).

The Act, and
remarks

:

—

First.

Though

the

H

case

decided under

it,

give rise to two.

was in fact domiciled in England and a

British subject, his marriage would, in all probability, have been

held invalid had he been domiciled at Rome, and probably even
had he been an alien. The Act appears intended to apply to all

probably hold that the ground of euoh a prohibition was not the immorality but
the inexpediency of such a marriage, and would therefore draw the inferencethat the Act had no application to foreigners domiciled out of England. On
the other hand, the suggestion has been

made

that the marriage between an

uncle and his niece is prohibited as immoral, and therefore would, under no
circumstances whatever, be recognized by our Courts. Warrender v. Warrender

& F. 531. The doubts, again, which formerly existed as to the
which English law refused recognition to the marriage of a widow
with her deceased husband's brother depended at bottom on the different views
which may be entertained as to the real ground or motive for the prohibition
of such a marriage. Note that marriage with a deceased husband's brother is
valid in New Zealand, under the Deceased Husband's Brother Marriage Act,
1900, No. 72, which has received the assent of the Grown, and has been held
valid by English Courts in the case of Italian subjects domiciled in Italy, where
such a, marriage is legal (/« re Bozzelli's Settlement, [1902] 1 Ch. 751), and
such marriages are now valid in the United Kingdom under the Deceased
Brother's Widow's Marriage Act, 1921 (11 & 12 Geo. 5, o. 24).
(d) See especially, s. 2, as to marriage of descendant of George II., when
(1835), 2 01.

limits within

above twenty-five years of age.
(e) Sussex Peerage Case (1844), 11 01.
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the descendants (with a limited exception) (/) of George II. ^ and,
if this be the intention of the legislature, all Courts throughout
the British dominions must, of course, give effect to it, whatever
be the domicil or the allegiance of the persons affected by thei
Act.

Secondly.

It is probable that foreign Courts

would not give
Eojal Marriage Act in the case of
persons not domiciled in England, and that our Courts, on the
other hand, would refuse to give effect to a similar law passed
{e.g., by the Italian Parliament) in the case of a person not domiciled in Italy. The incapacity, in short, produced by such a law
would be regarded as constituting a privative status, which was
not entitled to recognition by the Courts of any State except the
State where the law was in force (ff).
€ffect to the provisions of the

Exception 2.
of

—A marriage

the parties

is,

is,

possibly, not valid

according

country where the marriage

the law

to

is

celebrated^

if

either

of

the

under an

incapacity to marry the other (^).
Illustrations.
1.

H

Canada.

and

W

W are British subjects.

They

are both domiciled in

is the niece of Ii'& deceased wife.

in a church in

London

H

marries

W

in accordance with all the formaHtiea

It is from
(/) Viz., the issue of princesses marrying into foreign families.
this exception that the inference may be drawn that the Act applies to descen-

dants of George

II.,

who may not be

British subjects.

(^) See Rule 136, p. 500, ante.
indispensable to the validity of a marriage that the lex looi
.
(A) " It is
.

.

" actus be satisfied so far as regards the capacity of the partiea to contract it,
" whether in respect of the prohibited degrees of affinity, or in respect of any
" other cause of incapacity, absolute or relative." Westlake, b. 19, citing Sorimshire v. Scrimshire (1752), 2 Hagg. Cons. 395; Middleton v. Janperin (1802),
2 Hagg. Cons. 437; Dalrymple v. Dalrym/ple (1811), 2 Hagg. Cons. 54. The
weight due to Mr. Westlake's high authority necessitates the insertion of thisi

The cases he cites are
Its soundness, however, is doubtful.
Exception.
with his doctrine, but do not necessitate its adoption. See Siinonin
Compare the Scottish ease, Beattie v.
V. Mallac (1860), 2 Sw. & Tr. 67.
Beattie (1866), 5 M. 181, as to the man-iage in Lower Canada of persons who

confiistent

had committed adultery in Scotland, .which was held to be invalid under both
In Re Alison's Trusts (1874), 31
the law of Lower Canada and Scotland.
L. T. 638, 640, it was held in the case of a marriage in Persia that the incapacity
of the wife, an Armenian Protestant, to contract marriage under the law of
her church invalidated the marriage, but the marriage was also clearly invalid
as the form of celebration was not in accordance with the lex looi.
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According

required by English law.

to the

law of Canada the

marriage, if celebrated in the Dominion, would be legal

marriage between

R

and

W

is

possibly not

vaUd

(i)

.

The

(fc)

H

2.
and W, his first cousin, are British subjects domiciled in
England. While travelling in Portugal, where first cousins are
legally incapable of marrying one another (l), they are married in
a Portuguese Church, in accordance with the formalities required
by Portuguese law. The marriage is (possibly) not valid.

The circumstances

3.

that

are the

same

as in Illustration 2, except

H and W are married, not in a Portuguese Church, but at an

English consulate in Lisbon, in accordance with the provisions of
The marriage is (possibly) not

the Foreign Marriage Act, 1892.
valid (?).

and W, British subjects domiciled

4. IT

cousins; they are married at the British

in England, are first

Embassy

in Portugal, in

accordance with the requirements of the Foreign Marriage Act,.

Their marriage

1892.

Rule

183.

is

valid (to).

— Subject

the

to

mentioned, no marriage

is

exceptions

hereinafter

valid w^hich does not comply^

as to both (1) the capacity (w) of the parties, and [2) the

form(o) of the marriage, with Rule 182.

Comment and
(1)

Want

Illustrations.

of Capacity.

Capacity to marry {p) depends upon the law of a person's
domicil.

"It

is

a well-recognized principle of law that the question of

"personal capacity to enter into any contract

is to

be decided by

Eevised Statutes, 1906, chap. 105, s. 2.
I.e., in England.
(0 Sottomayor v. De Barros (1877), 3 P. D. (C. A.) 1.
(ni) Z.e., in England. Compare SotUymayor v. De Sarros (1879), 5 P. D. 94 j
De Wilton v. Montefiore, [1900] 2 CQi. 481.
Exception 3 has, it is submitted, no application to a case where the parties to
a marriage can claim the benefit of exterritoriality.
(«)

(Jc)

(«) Sottomayor

v.

De Barros

0.&T1), 3 P. D. (C. A.)

1,

6;

Brook

v.

Brook

H. L. O. 193, 234, 235.
(o) Kent V. Burgiess (1»40), 11 Sim. 361; In re Estate of MoLoughlin (1878),
1 L. E. Ir. (Cai.) 421; Laoon v. Eiggins (1822), 3 Stark. 178; Butler v. Free^nan (1766), Ambl. 301; Swift ,. Kelly (1835), 3 Knapp, 257; Westlake, s. 17;
(1861), 9

Story,

8.

113.

(p) See p. 578, ante.
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the law of domioil.
It is, however, urged that this does not
apply to the contract of marriage, and that a marriage valid
according to the law of the country where it is solemnized is valid
everywhere. This, in our opinion, is not a correct statement of

The law of a country where a marriage is solemnized
must alone decide all questions relating to the validity of the
ceremony, by which the marriage is alleged to have been constithe law.

tuted; but, as in other contracts, so in that of marriage, personal

capacity must depend on the law of domicil; and

the laws of

if

any country prohibit its subjects within certain degrees of
consanguinity from contracting marriage, and stamp a marriage
between persons within the prohibited degrees as incestuous,
this, in our opinion, imposes on the subjects of that country a
personal incapacity which continues to affect them so long as
they are domiciled in the country where this law prevails, and
renders invalid a marriage between persons both, at the time of

and domiciled in the

their marriage, subjects of

imposes this restriction, wherever such marriage

solemnized"

"The

which

countrj'

may have

been

(g).

Lord St. Leonards]
came
an elaborate review of the authorities,
that a marriage contracted by the subjects of one country, in
which they are domiciled, in another country, is not to be held
learned judge

(r), [said

.

.

.

to the conclusion, after

vaHd

if,

by contracting

it,

the laws of their

own country

are

more extensive than the case before
us requires us to act upon, but I do not dissent from it " (s).
The principle that legal capacity to marry depends upon a
person's lex domicilii may be applied by our Courts either to
marriages prohibited by English law and celebrated in a foreign
country, or to marriages prohibited by a foreign law and
celebrated in England.
This proposition

violated.

is

—

Marriages 'prohibited by English law. A marriage of a man
with his deceased wife's niece, or with his own niece, when he is
domiciled in England, is under this principle invalid wherever
celebrated, though lawful in the country where it is celebrated and
For
v. Be Barros (l&TT), 3 P. D. (C. A.) 1, 5, per Curiam.
which approaches to disseat from, the principle here laid down,
see language of judgment in Ogden v. Ogden, [1908] P. (C. A.) 46, 73—76.
The case itself, of course, decides nothing which is not consistent with the
judgment in Sottomayor v. De Barros (1&77), 3 P. D. (C. A.) 1. See App.,
Note 23, " Case of Ogden v. Ogden."
(g) Sottomayor

criticism upon,

(r) Sir Cresswell Cresswell.
(«)

Brook

V.

Brook (1861),

9

H. D.
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the niece

is

domiciled

been thus stated:

—

(t)

.

The grounds

of such invalidity Imve

"It is quite obvious that no civilised State can allow its
" domiciled subjects or citizens, hj making a temporary visit to a
" foreign country, to enter into a contract, to be

"place of domicil,

if

the contract

is

performed in the

forbidden by the law of the

" place of domicil as contrary to religion or morality, or to any

"of

fundamental institutions.
man and the [niece] (m) of his deceased
" wife, being Danish subjects domiciled in Denmark, may be good
" all over the world, and this might likewise be so, even if they
"were native-born English subjects, who had abandoned their
" English domicil, and were domiciled in Denmark. But I am by
"no means prepared to say that the marriage now in question
" ought to be, or would be, held valid in the Danish Courts, proof
"being given that the parties were British subjects domiciled in
" England at the time of the marriage, that England was to be
" their matrimonial residence, and that by the law of England
"such a marriage is prohibited as being contrary to the law of
"

its

A

marriage between a

"God.

The

doctrine being established that the incidents of the

"contract of marriage celebrated in a foreign country are to be
" determined according to the law of the country in which the
" parties are domiciled and mean to reside, the consequence seems
" to follow that by this law must its validity or invalidity be
" determined " (x).

The

principle that capacity to

person's

domicil, has

marry depends on the law

of a

been applied by our Courts mainly to

which were invalid till the
passing of the Deceased Wife's Sister's Marriage Act, 1907
(7 Edw. VII. c. 47), but will clearly be applied by them to any
other marriage by a person domiciled in England which comes
marriages with a deceased wife's

sister

within the prohibited degrees (y) such as a marriage by a man with
his brother's daughter or his deceased wife's daughter (z)
(t) See I>e Wilton
9 H. L. C. 193.

v.

Montefiore, [19O0] 2 Ch. 481; Brook

v.

Brook (1861),

(«) The case from which this citation is made, and most of the others cited,
have reference to marriage with a deceased wife's sister, which is now valid
under English law. But they clearly apply to marriage between a domiciled
Englishman and his deceased wife's, or his own niece. Marriage with a deceased
wife's niece is permissible under the law of Canada.
(a;) Brook v. Brook (1861), 9 H. L. O. 193, 212, 213, per Campbell, O.
(j/) De Wilton v. Montefiore, [1900] 2 Ch. 481.
(a) English Courts will, of course, hold invalid a marriage by any person who
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H. domiciled in England, but resident in Canada, marries there

W,

the niece of his deceased wife.

Canada.

The marriage

is

Such marriage
invalid in England (a).

is

K 'domiciled and resident in Canada, marries there W,
of his deceased wife.

domiciled

England

in

She

England.

is

moment

at the

lawful in

the niece

of the marria;ge

The marriage (semble)

is

invalid

in

(fe).

—

Marriages prohibited by foreign law. A marriage prohibited
of the country where both the parties are domiciled, and

by the law

from entering into it by English law. There is, further, no
doubt that marriage between an uncle and his niece is prohibited by English
is prohibited,

The question, however, who are the persons to whom this prohibition is
intended to apply admits of controversy, and in fact three different views may
be taken as to the answer to be given to it.
law.

First. The prohibition it may be thought applies to all persons whomsoever,
whether British subjects or aliens. This is the natural view of those who hold
that English law treats the marriage in question as strictly incestuous {Brook v.
BrooTe (1&61), 9 H. L. O. 193, 230, 234, language of Lord St. Leonard^), but
is hardly consistent with In re BozzelU's Settlement, [1902] 1 Ch. 751.

Secondly.
jects
1

Sw.

and to

&

The prohibition may
all

possibly be held to apply to all British sub-

See Mette

persons domiciled in England.

Tr. 416; 28 L. J. (P.

Thirdly: The prohibition

may

& M.)

v.

Mette (1839),

117.

be considered to apply to

all persons,

whether

British subjects or aliens, domiciled in England, and to such persons only.

This seems to have been the view of the House of Lords when giving judgment
in Brook v. Brook (1861), 9 H. L. O. 193 (see ©specially, language of CampIt is clearly
bell, C, pp. 212, 213, and of Lord Oranworth, pp. 226—228).
now the view entertained both by the Courts (-De Wilton v. Montefiore, [1900]
2 Gh. 481; In re Bozzelli's Settlement, [19i00] 1 Ch. 751; Sottomayor v. De
Barros (1877), 3 P. D. (0. A.) 1), and by Parliament (see the Deceased Wife's

Marriage Act, 1907 (7 Edw. VII. c. 47); the Deceased Brother's
Widow's Marriage Act, 1921 (11 & 12 Geo. 5, o. 24); the New Zealand
Deceased Husband's Brother's Act, 1900, No. 72).
Every Colonial Act receives, it must be remembered, directly or indirectly, the
assent of the Crown, i.e., in effect of the British Government, and that the
veto of the Crown, i.e., of the British Government, is, though rarely exercised
Sister's

in the case of Colonial legislation, a reality.

It

is

therefore fair to argue that

no marriage sanctioned by a Colonial Act is deemed incestuous by the British
Oovemment, or by the Parliament of the United Kingdom, as representing
the people thereof. As to the veto of Colonial laws, see Dicey, Law of the
As to the retrospective effect of the Deceased Wife's
Constitution, chap. ii.
Sister's Marriage Act, 19i07, see In re Green, Green v. Meinall, [1911] 2 Ch.
275.

It does not validate marriage with the daughter of a deceased wife's

brother.

In re Phillips (1918), 35 T. L. R. 98.

(o) Compare Sottomayor v. Be Barros (1877),
5 P. D. 94. But see Exception 1, p. 683, post.

3 P.

(6) Ibid.
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celebrated here,

is,

though legal by the ordinary

rules of English

law, invalid in England.

H

W,

and

Portuguese subjects domiciled in Portugal, were-

and on that account incapable by the law of Portugal

cousins,

first

of intermarrying with each other without the dispensation of the^

Pope. While residing in England, but not domiciled there, they
were maixied according to the forms required by English law..

The marriage was held

invalid

(2)

by our Courts

Want

of

(c)

Form.

No marriage is valid which, in respect of form, in the very wide
sense given to the term " form" by English law (d), does not fall
within the terms of Rule 182

The following

(e).

which are invalid on

are examples of marriages

account of not fulfilling the conditions as to form of Eule 182:

In 1838

(/),

H and

W,

are married at the English

the

Church

English persons domiciled in England,,

Church

at

Antwerp by a clergyman of

of England, in the presence of the English Consul.

Formalities required in respect of residence and otherwise

Belgian law are omitted.

The marriage

is

invalid

by

(gf).

H

In 1833,
and W, Irish persons domiciled in Ireland, .go in
England through a ceremony of marriage celebrated by a Roman
Catholic priest.

The marriage

is

invalid (A).

H

and W, persons domiciled in Scotland, marry in England by
acknowledging themselves to be man and wife in the. presence of
third parties
The marriage is invaKd (i)
H, a Frenchman, marries W, an Englishwoman and British
.

(c) Though ia the judgment of the Court stress is laid on the marriage being
by Portuguese law " ineeatuous/' and on the fact that the parties weret
Portuguese," subjects," these matters are almost certainly immaterial. The true

ratio decidendi

"contract

is

is,

that " the question of personal capacity to enter into any

to be decided

(1877), 3 P. D. (0. A.)
(d) See pp.

c.

by the law of domicil."
per Curiam.)

De

(Sottomayor,v.

Barros

1, 5,

664—666, ante.

(e)

See pp. 661, 662, ante.

(f)

And

therefore prior to the Foreign Marriage Act, 1849 (12

&

13 Vict,

68).

(g) Kent v. Burgess (1840), 11 Sim. 361.
(1844), 13 M. & W. 261; 13 L. J. Ex. 334.

Compare Caiherwood

v.

Caslon-

(A) In re Estate of McLoughlin (1878), 1 L. E. Ir. (Ch.) 421. In each of
the foregoing cases the marriage, but for its not conforming to the le<c loot

would be valid by the English common law.
would be held invalid in Scotland as well as in England.
Husband and Wife (2nd ed.), pp. 1309, 1310.
contractus,
(»')

It
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subject, at the chapel of the French Embaasy, without complying
with the requirements of English law as to banns, licenoe, &c.
The marriage is invalid (fc).

Exception

1.

— The

validity of a marriage celebrated in

England between persons of whom the one has an
English, and the other a foreign, domicil is not
affected by any incapacity which, though existing
under the law of such foreign domicil, does not
exist under the law of England (Z).
Comment.

From

the principle that capacity depends on the law of a per-

son's domicil, it

would seem

to follow that the disability of either

party (m), under the law of his or her domicil, to contract a
marriagt! with the other, invalidates the marriage.

In the

case,

however, establishing this doctrine, the suggestion was judicially

made

that the application of the principle should be limited, as

regards marriages celebrated in England, to cases in which both of
the parties are domiciled in a country

by the laws

of

which they

are incapable of intermarriage.

"

Our opinion

[that parties cannot

make a

valid marriage

who

are under an incapacity by their lex domicilii^
is confined
" to the case where both the contracting parties are, at the time
.

.

.

" of their marriage, domiciled in a country th& laws of which
"prohibit their marriage. All persons are legally bound to take
" notice of the laws of the country where they are domiciled.

No

"countrj" is bound to recognize the laws of a foreign State when
" they work injustice to its own subjects, and this principle would

" prevent the judgment in the present case being relied on as an

"authority for setting aside a marriage between a foreigner and
" an English subject domiciled in England, on the ground of
"

any personal incapacity not recognized by the law of
"country" («).

this

Compare Pertreis v. Tondear (1790), 1 Hagg. Cons. 136.
See Sottomayor v. Be Barros (1879), 5 P. D. 94. The validity of this
Exception, and the authority of Sottomayor v. Be Barros, 5 P. D. 94, was
(ft)

(?)

formerly opeai to doubt, but
67, 81

—

88,

it

has been followed in Chetti

judgment of Gorell Barnes, P.; and

see

[1909] P.
Ogden, [1908]

v. Chetti,

Ogden

v.

P. (C. A.) 46, per Curiam.
(m) See Mette v. Mette (1859), 1 Sw. & Tr. 416; 28 L. J. P. & M. 117.
(«) Sottomayor v. De Barros (1877), 3 P. D. (O. A.) 1, 6, 7, per Curiam.
Savigny, however, holds that an incapacity affecting a future wife according
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The suggested

limitation has been acted

the Court of Appeal, and
character, to be

H
the

and

is

in spite of its illogical

good law.

W are

woman,

upon and approved by

must be assumed,

first

K

cousins.

is

domiciled in England.

domiciled in Portugal, and

is,

W,

under the law of her

Portuguese domicil, incapable of marrying H. They marry in
England. The marriage is valid (o), and would equally be valid
if

W had been domiciled in England and K in Portugal.

—

Exception 2{p).
A marriage celebrated in England is not
invalid on account of any incapacity which, though

imposed by the law

of the domicil of both or of

either of the parties,

a kind to which our

of

is

Courts refuse recognition.

Comment and

Illustration.

a negro, domiciled in a country where marriages between

B.,

whites and negroes are prohibited, and

come

there domiciled,

W,

a white

woman,

also

England, and, without having acquired

to

an English domicil, are married here. The marriage is valid {q).
So the marriage of a monk or a nun would be held valid here,
even though he or she might be incapable of marriage by the law
So also no rule of caste affecting a
of his or her domicil (r)
British Indian subject is recognized as rendering invalid a marriage otherwise duly celebrated in England (s)
.

to the law of her domicil, but not affecting the future husband according to the

Hence, though he would approve of the
that, if in that case the husband had
been domiciled in Germany whilst the wife had been domiciled in England, the
marriage ought to have been held valid by our Courts. See Savigny, a. 379,

law of

his domicil, is immaterial.

decision in Mstte v. Mette, he

would hold

pp. 291, 292.
(o) Sottomayor. v. De Barros (1879), 5 P. D. 94.
See, however, Westlake's
cogent criticism on the judgment in Sottomayor v. De Barros (1879), 5 P. D.
94; Westlake,
V. Chetti,

».

But contrast Ogdrm

21.

v.

Ogden, [1908] P. (C. A.)

4-6; Ctietti

[1909] P. 67, 85, 87.

See Eule 136, p. 500, tmte.
"It has bean decided that State laws forbidding the intermarriage of
"whites and blacks are such police regulations as are entirely within the
" power of the States, notwithstanding the provisions of the new amendments
(_p)
(^q)

" to the Federal Constitution.''
1890, p. 481, note
(»)

Cooley, Constitutional Limitations (6th ed.),

1.

See Co. Litt.

.p.

136 a; 2 Co. Inst. p. 687.

this Exception, Intro., (Jeneral Principle II.

See as to the principle of
and Rule 136,

(B.), p. 34, ante,

p. 500, ante.
(s) Chetti

V.

Chetti,

[1909] P.
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which

valid

is

of Parliament

made

is

(^).

Comment.
Acts are often passed rendering valid (u) marriages,

or, rather,

attem'pted marriages, which are invalid on account of the omission

of some necessary formality. Such marriages are, of course, valid
throughout the British dominions (a?)
The necessary validity in
England, at any rate as far as form is concerned, of marriages
.

which comply with the requirements of the Foreign Marriage Act,
1892,

is

another application of this Exception.

ASSIGNMENT OF MOVABLES IN CONSEQUENCE
OF MARRIAGE (y).

(B)

Rule 184 (s).

—Where

there

is

a marriage contract or

settlement, the term.s of the contract or settlement govern
Registrar of Marriages for Saminersmith, Ex parte Mir-Antiraruddin, [1917]
A Mahomedan can contract a valid monc^amous marriage
1 K. B. (C. A.) 634.
witli aji

Englishwoman, and such a marriage cannot be dissolved by any action

of the husband's under the law of his religion.
(i)

See Intro., General Principle II. (A.), p.

34, aii/e.

and Eule

156, p. 573,

ante.

(«) See, for example, the Marriage Validation Act, 1888 (51 & 52 Vict. c. 28).
(a:) Question.
Can a marriage be valid where the requirements of Rule 182,

—

as to form, are of necessity neglected

?

(Compare pp.

671, 672, ante.)

H and

W, an Englishman and an Englishwoman domiciled in England, are
passengers on board a British ship. The ship is wrecked on a desert island. The
crew and the passengers are saved, but have no means of leaving the
wish to marry. There, is no local form of marriage to follow.
and
no minister in holy orders among the shipwrecked persons. H and

W

island.

There

H
is

W marry

per verba de prcesenti, in the presence of their companions. Is such a marriage
valid ? Semhle, it is not; the invalidity, however, arises wholly from the strict
application of Reg. v. UilUs (1844), 10 Q. & F. 534. But for this case the
marriage might be good at common law and valid; nor is it quite certain that
in the absence of any possibility of compliance either with the local form or
with the common law, the marriage might not be held valid within the principle
suggested by Ruding v. Smith (1821), 2 Hagg. Cons. 371. Compare Lightbody
v. West (1902), 87 L. T. 138; Armitage v. Armitage (1866), L. R. 3 Eq. 343.
(y) Story, ss. 143—199; Feote (4th ed.), pp. 312—319; Westlake (5th ©d.),
S8.

34

—

42,

and chap.

ii.

;

Savigny,

s.

379, pp. 292

—

^298;

Bar

(Gillespie's transl.),

pp. 405—427.
(z) Capacity to contract, at any rate as regards contracts connected with
marriage, depends on the law of a person's domicil (see Eule 158, p. 577, ante).
Hence the capacity of each one of the parties to an intended marriage to enter
into a marriage contract (i.e., execute a settlement before the marriage)
depends upon the law of his or her respective domicil at the time of entering
into the contract or executing the settlement. In re Coolers Trusts (1887), 56
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the rights of husband and wife in i^espect of all movables
within its terms which are then acquired or are afterwards

acquired (a).

Comment and

Illustrations.

may

regulate their mutual rights
on whatever terms they think fit, and our Courts wiU,
in general, enforce the terms which the parties have agreed upon.
In 1803
and W, British subjects domiciled in England, married

Parties to a marriage contract

to property

H

in Paris.

Their marriage contract stipulated that their rights

over property should be regulated in accordance with French law.

Under this law a wife has a power of making a will* It was held
by our Courts that such a contract was to be enforced, and that
the rights of the parties were the same that French subjects would
have had under such a contract, and that, therefore, a will by the
wife was valid (6).
In 1846 H, a domiciled Englishman, marries W, a German
L. J. Ch. 637; Cooper v. Cooper (1888), 13 App. Gas. 88; Viditz v. O'Hagan,
(C. A.) 87; with -which compare Duncan v. Dixon (1890), 44
Ch. D. 211; Carter v. Silber, [1892] 2 Oh. (O. A.) 278.
On the dissolution of a marriage by the English Court, the Court has full

i;i900] 2 Ch.

discretion to vary the terms of the contract or settlement as it thinks

according to the law of a foreign domioil.

fit,

even

Forsyth v. Forsyth, [1891] P.
363.
Compare Nunneley v. Nunneley (18'90), 15 P. D. 186. This power is
provided for by 22 & 23 Vict. c. 61, s. 5. See also Lett v. Lett, [1906] 1
Ir. R. 618, and compare the Scottish case, Montgomery v. Zarifi, [1918] S. 0.
(H. L.) 128. How far a simila,r power is conceded to foreign Courts is uncertain; the circumstances of Colliss v. Heotor (1875), L. E. 19 Bq. 334, are
too unusual to afford ground for any deduction.
(a) Story, a. 143 ; Feaubert v. Turst (1702), Prec. Ch. 207 ; Sawer v. Shuta
(1792), 1 Anstr. 63; Amtruther v. Adair (1834), 2 My. & K. 513; Williams v.
Williams (1841), 3 Beav. 547; Este v. Smyth (1854), 18 Beav. 112; 23 L. J. Oh.
705; Dunoan v. Carman (1854), 18 Beav. 128; 23 L. J. Ch. 265; Bank of
Scotland V. Cuthbert (1813), 1 Eose, 481 Watts v. Shrimpton (1856), 21 Beav.
97; MoCormicJc v. Garnett (1854), 5 De G. M. & G. 278; Van Grutten v. Dighy
(1862), 31 Beav. 561; 32 L. J. Ch. 179; Byam v. Byam (1834), 19 Beav. 58;
De Nicols v. Curlier, [1900] A. O. 21. The clause against anticipation annexed
to a gift to an Englishwoman whose husband is domiciled in a foreign country
is valid, and cannot be got rid of even though by the law of the country where
the husband is domiciled it is invalid. Peillon v. Brooking (1858), 25 Beav. 218.
(S) Este V. Smyth (1854), 18 Beav. 112. The form of the marriage contract
or settlement ought, it would seem, to depend on the law of the place where it
(See Kule 169, p. 683, ante,) Our Courts, however, at any rate when
is made.
one of the parties to a marriage contract is a British subject and the property
dealt with is in England, show a strong inclination not to hold it invalid on
account of merely formal invalidity under the lex loci contractus. (See Exception 3, p. 586, ante, to Bui© 159; Van Grutten v. Digby (1862), 32 L.. J. Ch.
179; 31 Beav. 561; In re Bankes, [1902] 2 Oh. 333.
if

;
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domiciled in Prussia, at Cologne. Before marriage they enter
into a marriage contract in the Prussian form. By Prussian law

W

the effect of the contract is that
is entitled to all immovable and movable property belonging to her at the time of her
marriage, and to all property which after her marriage accrues to

her by donation or inheritance.

Hence certain goods become
under the contract the separate property of W.
becomes bankrupt in England. He holds such goods as trustee for W, "and the
goods, though in his possession, do not pass to his creditors (c)

H

Sub-Rule

1 (rf).

— The marriage contract or settlement

will be construed with reference to the proper

the contract

law of

absence of reason to the
contrary, with reference to the law of the matrimonial
domicil (/").
Comment and Illustrations.
(e), i.e.,

in

the

" It appears to be a well settled principle of law in relation to
conti'acts

regulating the rights of property consequent upon

marriage, as far at least as personal property

marry with reference

if the parties

is

concerned, that,

to the laws of a particular

place or country as their future domicil, the law of that place
or country

to govern as the place

is

carried into full effect"
(c)

Ex

where the contract

parte Sibeth (1885), 14 Q. B. D. 417.

(<f)

v.

Swaagman

to

be

{ff).

On

the dissolution of a

marriagre the relations of the parties are regulated by the law of

Svmagman

is

(1906),

The

tlieir

domicil.

Tiines, February, 17, 1908.

This and the following Sub-Rules are in reality applications of the

general principle embodied in Rule 161, amte, that the interpretation of a
contract is determined in accordance with the law by which the parties may
be presumed to have intended that it should be governed. In re Banlces, [1902]
2 Ct. 333, 343; and compare In re Currey (1886), 32 Ch. D. 361; In re
Hevntt's Settlpment, [1915] 1 Ch. 228. Sea Rule 155, p. 572, ante.
(e) For meaning of " proper law of a contract," see Rule 155, p. 572, ante.
If) See Duncan v. Cannan (1854), 18 Beav. 128; 23 L. J. Ch. 265; Byam
V. Byam (1854), 19 Beav. 58; Colliss v. Hector (1875), L. R. 19 Eq. 334;
Chamberlain v. Napier (1880), 15 Ch. D. 614; Anstruther v. Adair (1834), 2
My. & K. 513; Le Breton v. Miles, 8 Paige, 261 (Am.); 1 Bishop, Law of
"The decisions of the English
Marriage and Divorce (5th ed.), s. 404.
that where there is an express contract it is
"tribunals establish
" governed, as to its construction, by the law of the matrimonial domioil."
.

Phillimore,

8.

.

.

466.

For meaning of " matrimonial domicil,"

see Exception 2 to

Rule

150, p. 554,

ante.

(g)

Le Breton

v.

Miles, 8 Paige, 261, 265, per Curiam.

This statement of

the law, though extracted from an American case, may be taken as representing
the doctrine of English Courts as regards movable property.
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W,

and

JI

persons domiciled in Scotland, marry in London.

A

marriage contract or settlement is made between them in the
and
afterwards become domiciled in
Scottish form.

W

H

England.
The rights of the parties are nevertheless to be
decided with reference to Scottish law; for "this contract,
" though prepared in England and a valid English contract, is to
" be governed by the Scotch law, and the construction and opera" tion of
TI,

must be the same whether in

it

a domiciled Scotsman, marries

woman.

or out of Scotland " {h).

W

,

a domiciled English-

A settlement in Scottish form is made between if and W

whereby funds belonging

A

Scottish law.

W are

belonging to
use,

W

Ws

made between

is

to II are settled in accordance with
contemporaneous settlement in English form
father,
herself, and H, whereby funds
settled in trust for

W for

life for

her separate

The settlement

but without power of anticipation.

in Scottish

form is to be governed by Scottish law, the settlement in English
form is to be governed bv English law.
can dispose freely
will
separate
by
of savings from
property included in the English

W

settlement

(i)

Sub-Rule

2.

— The

parties

may make

it

part of the

contract or settlement that their rights shall be subject

some other law than the law of the matrimonial domici\{k), in which case their rights will be determined with
to

reference to such other law.
Illustrations.
1

H

and

W,

domiciled in England,

make

it

part of their mar-

riage contract that their rights shall be regulated in accordance

with the law of France.
effect to the contract in

2.

(h)
(j)
(Jc)

B,

a,n

Our Courts

will, as far as possible, give

accordance with French law

{I)

Englishman domiciled in England, marries W, a

Dunoan v. Carman (1854), 23 L. J. Ch. 266, 273, jwct- Romilly, M. E.
In re Machenzie, [1911] 1 CSi. 578.
For the signification of this term, see Rule 150, p. 554, ante.

Q) Este

V.

Smyth

(1854), 23 L. J. Ch. 705; 18 Beav. 112;

(1854), 18 Beav. 128;

Chamberlain

v.

Dunoan v. Cannan
Napier (1880), 15 Ch. D. 614; In re

Barnard (1887), 56 L. T. 9. Compare Montgomery v. Zarifi, [1918] S. C.
(H. L.) 128. The same result would follow if it could be fairly inferred from
the term^ of the contract that the intention of the parties (though not expressed
in so n^any words) was that it should be construed with reference to French
law.

See the Scottish cases. Lister's Judicial Factor

204; Battye'a Trustee

v.

Battye, [1917] S. C. 385.
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Scotswoman domiciled in Scotland. Tbey enter into a marriage
settlement in Scottish form, under which
acquires a life interest
in property of W.
It is part of the settlement that all payments

H

H

in respect of this interest " shall be strictly alimentary, and
" shall not be assignable nor
liable to arrestment or any other

to

H

" legal diligence at the instance of his creditors."

during

continues

domiciled in England, and mortgages his life interest
under the settlement to English creditors.
Though the matrilife

monial domicil was English, the construction and the effect of the
contract depend upon Scottish law, and the mortgage of H's life
interest to creditors is invalid

Sub-Rule

(m)

— The

law of the matrimonial domicil
will, in general, decide whether any particular movable
{e.ff., any future acquisition) is included within the terms
of the marriage contract or settlement.
3.

Comment.
The law with reference to which the marriage contract or settlement is construed, which is in general the law of the matrimonial
domicil, must,

it is

conceived, as far as the question

is

a matter of

law, determine whether any particular class of movable property,
e.g.,

goods and chattels acquired after the marriage, are included

within the terms of the contract

Property not included within the terms of the contract will be
where there is no

regulated by the rules applicable to cases

marriage contract (n)

Sub-Rule

4.

— The

effect

or

marriage contract or settlement
subsequent change of domicil (o).

construction
is

of

not varied

the

by a

Comment.

The

effect of

a contract must depend on the intention of the

parties at the time of

making

it.

A

marriage contract or

settle-

In re Fitzgerald, [1904] 1 Oh. (C. A.) 573.
See Rule 185; Hoare v. Hornby (1843), 2 Y. & C. 121; Anstntther >.
Adair (1834), 2 My. & K. 513; In re Simpson, [1904] 1 Ch. (C. A.) 1; Duncan
J. Ch. 265; Watts v. Shrimpton (1856),,
V. Crinnan (1854), 18 Beav. 128; 23
(ot)
(re)

U

21 Beav. 97; PhilUmorei,
(o) See

Suncam

f.

a.

476.

Cannan

(1854), 18 Beav. 128; 23

K

J.

Ch. 265.

44

D.
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it

was made,
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be construed with reference to the law,

therefore,

was, which the parties haxl in view
i.e.,

thei

contract

in general the. law of the matrimonial domicil at

the time of the marriage.
its

when

No

later

change of domicil can

affefet

meaning.

Rule

—Where

no marriage contract or
settlement, and where no subsequent change of domicil
on the part of the parties to the marriage has taken
place, the rights of husband and wife to each other's
movables, whether possessed at the time of the marriage
or acquired afterwards, are governed by the law of the
matrimonial domicil, without reference to the law of the
country where the marriage is celebrated or where the
wife

is

185.

there

is

domiciled before marriage.

Comment.
In this form the Rule appears to be justified both by authority
and reason (p)
As the property rights of the parties to a marriage must be governed by some law, it is natural to assume that
they will- be governed by the law of the matrimonial domicil, i.e.,
the domicil which the husband has at the time of the marriage save
in 'those rare cases where it is the intention of the husband ito
acquire a new domicJiU The only alternative theory (q) which has
any plausibility is that the effect of marriage on property should
be regulated by the law of the place where the marriage is cele.

brated, but, although the place of celebration is often also the place

of the matrimonial domicil, in those instances where the two
it

seems obvious that

should

'be

deemed

it is

regulate

to

difieir

the law of the matrimonial domicil which
the property

relations

of

the

parties.
(p) See Westlake, s. 36; Wdch v. Tennent, [1891] A. O. 639, 644, 645; Be
Nieols V. Om-Uer, [190'0] A. O. 21, 32 34, per Lord Maonaghten. The last
case, however, is not an authority for this Rule, since under French law the

—

result of marriage without a formal contract

an express contract

adop'ting the rule of

is

equivalent to the conclusion of

community of property as

the prin-

ciple affecting the marriage.
(g')

See Story,

es.

158,

159,

which, however, are

hardly

consistent

with

The discrepancy is probably to be explained by assuming that
Story was dealing with eases where the place of celebration was also the place
sects. 186, 187.

of the matrimonial domioil.
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MARRIAGE.
Illustrations.
1

.

H, domiciled

woman domiciled

in England, marries in

London W,

a French-

The rights of the parties to movables
England just as they would be if
and
were both domiciled in England (r)
2. H, domiciled in England, marries in Switzerland W,^ a
axe governed

W

in France.

by the law

Frenchwoman

H

of

The

'domiciled in Italy.

rights of the parties to

movable property are governed by the law of England.
3. H, domiciled in England, marries in France W, a Frenchwoman.
after her marriage inherits 1,000L
The right to
the money is governed by the law of England.

W

4.

H, domiciled

in France.

in England, marries

W,

woman

a

domiciled

immediately
This intention they

It is the intention of both parties to go,

after the marriage, and settle in Scotland.

forthwith carry out.

Their rights over movables are governed

by Scottish law (?) (s).
5. H, domiciled in England, marries W, domiciled in Jersey,
and settles with her in England. His liability for Ws prenuptial
debts is governed by the law of England {t).
,

Rule

— Where

no marriage contract or
a subsequent change of
settlement, and where there
domicil, the rights of husband and wife to each other's
movables, both inter vivos and in respect of succession,
^re governed by the law of the new domicil.
186.

there

is

is

Comment.

The Rule rests upon the authority of Lashley v. Hog (u), a
decision in the case of a change of domicil from England to Scotland, which was held by the House of Lords to carry with it the
application of Scottish law to the property relations of the husband
(r) I.e.,

Jairaary

1,

We

righte are governed (assuming the marriage to take place after
1883) by the Married Women's Property Act, 1882, and the Acts

amending the same.
(s) See p. 554, ante; CoUiss v. Eeotor (1875), L.. R. 19 Eq. 334.
The discussion of the place
(i) De Greuohy v. WUls (1879), 4 O. P. D. i392.
of marriage in this case was clearly in its bearing on the matrimonial domicil.
Contrast Westlake (5th ed.),
(u) (1804), 4 Paton, 581.

s.

235.

See also In re Marslcmd (1886), 55 L. J. Oh.
581; Craiffnish v. Eewitt, [1892] 3 Ch. (O. A.) 180; Hall's Trustees v. Hall
(1854), 16 D. 1067, which a^xiept the principle.
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This case
and wife, in the absence ,of an English settlemeiit.
was 'distinguished from. De Nicols v. Curlier by the House of
Lords, and the ground (t) of distinction seenus clearly to have
been the absence of a written contract in Lashley v. Hog, while
in De Nicols v. Curlier the circumstances in the view of French
law amounted to the formation of an express contract for community of property.
^
Moreover, the rule

is

given statutory validity for the case of a

change of domicil from England to Scotland by the Married
Women's Property (Scotland) Act, 1920, which lays down a definite

code affecting the rights of husband and wife in respect of

movable property, and makes

it

applicable

" domiciled in Scotland," without

the matrimonial domicil

"where the husband

any saving

is

for the case where

was not

Scottish {y)
It must, of course, be noted that the Rule does not require that

the result of a change of domicil shall be to bring the 'property
relations of

husband and wife under the same rules as would have

applied to them had they been married under the law of their
domicil.

Community

of goods in France, for instance,

commence from

tuted bj' a marriage under French law, and must

the date of the marriage;

band and wife who,

it

new

is consti-

cannot, therefore, be applied to a hus-

after being domiciled in

England, where they

married, acquired a domicil in France (z)

The

chief importance of the

Rule

lies in

the sphere of succes-

sion. The effect of marriage in many continental countries, apart
from any settlement, is to limit definitely the freedom of either
husband or wife to dispose by will of their property; by change
of domicil to England these fetters on disposal are entirely re-

moved, so that a will made prior to the change of domicil will be
interpreted under the unrestricted power given by the new domiBy change, on the other hand, of domicil from England
cil (a)
.

to Scotland, the

power of disposal

will be limited

by operation

of

(a) [19W] A. O. 21, 34, 36, per Lord Macnaghten pp. 36, 37, per Lord
Shand; p. 43, per Lord Brampton. This fact is inoo.n8iste(nt with Westlake's
view (s. 36a), that the Hoiise of Lords distinguished the case on the ground
that Tjoshley v. Sog tumied on testamentary as opposed to matrimonial law.
(y) 10 & 11 Geo. 5, c. 64, s. 7. Westlak© (s. 36a) is in error in citing the
Married Women's Property (Scotland) Act, 1881 (44 & 45 Vict. u. 21), s. 1,
;

in support of the view that cliange of domicil has

no reference to change of
(s)

Compare De Nicols

domicil;.
v.

Macnaghten.
(a) See In re Grcos, [1915]

See also

no

effect.

The

section has

ss. 6, 7.

Cinlier, [1900] A. 0. 21, 33, language of

1

Ch. 572, and p. 736, note
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But the Rule
relictce. and ius relicti.
might prove of importance in other cases.
Thus, if a husband
and wife were domiciled in a country which did not recognize the
principle that a donatio inter virum et iixorem is irrevocable, by
change of domicil to England, their rights would be varied, such
gifts becoming in future irrevocable.
the principle of legitim, ius

The

principle

is

also applicable in cases affecting the right of

husband and wife to maintenance by the other. It is clear under
Scottish law (6), and doubtless would be accepted under English
law, that the mutual rights of husband and wife in this regard are
dependent on the domicil of the parties.
In the case of bankruptcy, however, the relation of the claims
of husband or wife against the estate of the other to those of other
creditors is regulated not by the law of their domicil, but by the
law imder which the bankruptcy is being administered {lex
fori) (c).

In the case of ordinary mercantile contracts
the

daw applicable

is

it is

that of the place of the

probable that

making

of 'the

contract (d)

Compare
(6) See Married Women's Property (Scotland) Act, 1920, s. 4.
Macdonald v. Macdonald (1846), 8 D. 830, 836, per Lord Mackenzie.
(c) Compare Thurburn v. Steward (1871), L. E. 3 P. O. 478; Ex parte
Melbourn (1870), L. E. 6 Ch. 64; Bankruptcy Act, 1914, s. 36.
Compare Bankruptcy Act, 1914,
(<f) See RaJe 158, Exception 1, p. 580, «»<e.
=.

125.
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CHAPTEE

XXVIII.

TOETS(«).

Rule

,

—Whether

an act done in a foreign
country is or is not a tort (i.e., a wrong for which an
action can be brought in England) depends upon the
combined effect of the law of the country where the act
is done (lex loci, delicti commissi) and of
the law of
187(b).

England

(lex fori).

Comment.
This Rule lays

down

the principle of which the effect

is

worked

out in Eule 188 and Eule 189 (c).

—

188(d).
An act done in a foreign country
and actionable as such in England, if it is both

Rule
tort,

(1)

wrongful,

i.e.,

is

a

not justifiable, according to the

law of the foreign country where

it

was done,

and,
(2) wrongful,

i.e.,

actionable as a tort, according to

an act
done in England, would be a

English law,
which,

if

or,

in other words,

is

tort (e).
(«) Westlake, chap,

Wharton,

ss.

—481;

474

Foote, pp. 448—469; Story, ss. 3»7 d, 307 e;
Savigny (Guthrie's transl. (2iid ed.)), s. 374, pp. 253—

xi.;

256; Bar (Gillespie's transl. (2iid ed.)), ss. 286, 287, pp. 634^-642.
(&) See Intra., p,. 38, ante; and see Bule 188 and Rule 188, p. 696, post;
Chartered Bamk of India v. Netherlands, ^o. Co. (1883), 10 Q. B. D. (C. A.)

judgment of Brett, L. J. Compare PhUHps v. ^lyre (1869),
4 Q. B. 225; (1870), L. R. 6 Q. B. (Ex. Ch.) 1, 28, 29, judgment of
the Oouit, delivered by WiOles, J. ; Omr v. Fraois, Times # Co., [1902] A. C. 176.
(o) It may to a great extent 'be treated as a result of General Principle No. I.
(Intro.,
(Intro., p. 23, ante'), combined with General Principle No. II. (B.).
521, 536, 637,

L.

B..

p. 34, ante.')
(d) Soott V.
(e)

But note

Seymour (1862), 1 H. & C. 219 (Ex. Ch.); 32 L. L. Ex. 61.
tha,t no action can be brought in England for any injury to

foreign land, unless the action ia in reality one not for trespass to the land but
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Comment.
The word

" wrongful," it should be noted, bears a

different sense in the

two clauses of

In

this Eule.

somewhat

clausie (1) it

means an act which is not innocent or excusable, or in other words,
which is either actionable or punishable according to the law of the
country, e.g., Italy, where
act which, if

was done;

it

in clause (2)

done in England, would, according

it

means an
law of

to the

England, be actionable.
Clause (1) is to a great extent an application of the principle
enjoining the recognition of rights acquired under the law of any

and gives to ^ a prima fade right to bring
England an action for damages against X for any wrongful act
on the part of X, e.g., an assault from which A has suffered in
Italy, and which is actionable under Italian la^\
But the clause
goes further than is absolutely required by that principle (/), and
opens the possibility of A having the right to recover damages
from
in England for some act which, though wrongful under

civilized country (/),

in

.

X

the law of Italy, does not under that law give

A

a right of action

X.

Clause (2) makes the right to bring an action in England for a wrong committed in a foreign country dependent upon
against

the fact that the act complained of would,

Rule 188

be a tort under English law.
mative:

it

derives most of

its

is,

if

done in England,

however, simply

importance from

its

affir-

connection with

Eule 189.

Any

defence to the action which

is

valid under English law

is,

of course, available to the defendant, although such a defence

would not be accepted by the law of the country in which the tort
Thus in an action for libel the fact that the words
took place
.

complained of are true will be a good defence in an action in
England, although such a defence might not be sufficient in the
country in which the words were spoken (g)
for a breach of contract either express or implied, in regard to the land, e.r/., an
implied agreement by a tenant of foreign la,nd, under the law of the foreign

country, that he

gence.

wiU be Eablo for damage done to the land through his neglito impUed contract with regard to land. In re Be Nieols,

Conf as
2 Oh. 410.
.

[190i0]
See Rule 53, p. 223, ante; British 8. Africa Co. v. Companhin
de Moeambigtie, [1893] A. O. 602, reversing judgment of Court of Appeal,
[1892] 2 Q. B. (C. A.) 358.
For the principle affecting damages for tort when the rate of exchange varies,

see

Kule

181, p. 659, ante.

See General Principle No. I., p. 23, ante, and compare p. 38, ante.
{g) Compare Hart v. von Gum-pach (1873), L. E. 4 P. C. 439.
(/)
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Illustrations.

Z, a British

1.

commits what, according

subject,

English

to

law, is an assault on A, a British subject, at Naples, where the
act is wrongful,

The

proceedings.

X, an

2.

law,

to

The

X publishes

English law,

X

would,
action

by proper

are recoverable

a tort(fe).

commits what, according

is

assault is a tort.
at Paris a statement

A

about

The publication
law of France. The

a libel.

able according' to the
4.

is

Italian subject,

proceedings.
3.

assault

it

to English
an assault on A, an Italian subject, at Naples, where the
wrongful, and damages for it are recoverable by proper

is

act is

and damages for

is

which, according

wrongful and action-

publication

if

published in England, have entitled

foi- libel

X.

against

Under the law

the publication of these statements

is

A

a tort.

is

A

publishes in a foreign country statements of

which

maintain an

to

of such foreign country

wrongful,

i.e., is

not

justifi-

able or innocent, but would not be the subject of civil proceedings

in such country.

which

A

•Rule
a

The

publication of such statements

can maintain an action against

189.

tort, or

—An

act

X in

is

England

a tort for

(i)

done in a foreign country is not
England if it eiiher

—

actionable as such, in

(1) is innocent,

i.e.,

justifiable

of the country
(2) is

an act which,

if

according to the law

where it was done(^), or
done in England, would not

be actionable as a tort (I).

Comment.
Clause (1) must probably be treated as an application of the
general principle that an English Court will not enforce any right

which involves interference with the authority of
sovereign within the country whereof he
act done, e.g., in Italy,
(A) Soatt V.
(j)

ilaehado

is

sovereign.

which by the law of Italy

(1862), 1 H. & O. '219, 231 (Ex. Oh.)
Pontes, [189T] 2 Q. B. (O. A.) 231.

Seymomv.

;

a,

To

foreign
treat

an

is absolutely,

32 L. J. Ex. 61.

Eyre (1869), L. R. 4 Q. B. 225; (1870), L. R. 6 Q. B. (.Ex.
Napier (1836), 2 Bing. N. 0. 781; Ji. v. Lesley (I860), 1
Bell, Cro. Gas. 220; 29 L. J. M. C. 97; Carr v. Fraois, Times # Co., [1902]
A. O. 176; The Arum, [1921] P. 12.
See as to the ground of the Rule,
(l) The Bailey (1868), L. B. 2 P. C. 193.
(A) Phillips V.

Ch.) 1; Dobree

v.

Intro., p. 38, ante.
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innocent or justifiable, as a tort, would clearly be an interference
with the authority of the Italian sovereign (m)
"

Tho

which obtains in respect of property and civil connamely, that an act, unless intended to take effect elsewhere, shall, as regards its effect and incidents, if a conflict
of law arises between the lex loci and the lex fori, be governed
by tho former appears to us to be applicable to the case of an
act occasioning personal injury.
To hold the contrary would be
attended with the most inconvenient and startling consequences,
and would be altogether contrary to that comity of nations in
matters of law to which effect should, if possible, be given. An
act might not only be lawful, but might even be enjoined by
the law of another country, which would be wrongful, and give
a right of action by our law, and it certainly would be in the
highest degree unjust that an individual who has intended to
obey tho law binding upon him should be held liable in damages
Thus,
in another country where a different law may prevail.
an arrest and imprisonment might be perfectly justified by the
law of a foreign country under circumstances in which it
would be actionable here.
It would be impossible to hold
that in such a case an action could be maintained in an English
Court" (w).
rule

—

tracts

—

Clause (2;

may

be thus explained:

The

theoretical

ground for

the refusal of English Courts to entertain an action for an act

not tortious under English law

is

the objection to giving damages,

or in effect punishing a proceeding which English law does not

condemn

(o) .

The general

effect of

Rules 188 and 189 taken together, has

been thus authoritatively stated:

—

"

In order to maintain an action here on the ground of a tojrt
committed [in a foreign country (pj], the act complained of must
be wrongful I use the word wrongful deliberately both by
the law of this country, and also by the law of the country
where it Avas committed; and the first thing we have to conIn the
sider is whether those conditions are complied -with.

—

(ot)

'

'

—

See Intro., General Principle Xo. II. (C), p. 34, ante, and p.

.38,

ante.

(n) Phillips V. Ei/re (1869), I.. B. 4 Q. B.. 225, 239, judgment of Cockbum,
O. J. This is so even if the action complained of is don© by a British subject

who is, illegaily by English law, employed in the naval service of a foreign
government. Sobree v. Napier (1836), 2 Bing. N. O. 781.
(o) See Intro., General Principle No. II. (B.), p. 34, ante.
" outside the jurisdiction."
(j>) These vrords are substituted for
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Eyre

case of Phillips v.

J

{q), Willes,

.,

lays

down very

distinctly

found such an action. He
in order to found a suit in
have been committed abroad,

what the

requisites are in order to

'As a general rule,
England for a wrong alleged to
'two conditions must be fulfilled: First, the wrong must be
of such a character that it would have been actionable if com'mitted in England.
Secondly, the act must not have
'been justifiable by the law of the place where it was done.'

says this:
'

—

'

.

Then

in

.

.

The M. Moxham

James, L. J., in the course of his
'It is settled that if by the

(r),

judgment, uses these words

(s):

—

law of the foreign country the act is lawful or is excusable, or
even if it has been legitimized by a subsequent act of the legislature, then this

the law

—that

Court will take into consideration that state of
say, if by the law of the foreign country a

is to

particular person

or is excused, or has been justi-

is justified,

excused for the thing done, he will not be auswerable

fied or

here '"(f).
" I thiak there is

published abroad

no doubt at
is

all

that an action for [e.g.] a libel

maintainable here, unless

it

can be shown to

it was published.
That the act in question is
prima facie actionable here (m), and the only thing we have to
do is to see whether there is any peremptory bar to our jurisdiction arising from the fact that the act we are dealing with is
authorized, or innocent or excusable, in the country where it
was committed. If we cannot see that, we must act according
to our own rules in the damages (if any) which we may choose

be justified or excused in the country where

We

start then

from

this:

to 'give" (x).

Hence the question which was once debatable, whether an

action

could be maintained in England for any act done in a foreign
country, 'unless

have received

any

it is strictly

its

answer.

actionahle,

An

action

is

may now

be considered to

maintainable in England

done in a foreign country which would have been 'a
tort if done in England, and is neither innocent, justifiable, nor
authorized by the law of the country where the act is done.

for

(?) L.

act

E.

P.

6 Q. B. 1.

107.

()•)

1

(s)

IMd., at p. 111.

(<)

L. J.

I>.

Machado v. Fontes, [1897] 2 Q. B. (C. A.) 231, 233, judgment of Lopes,
Compare pp. 234, 235, judgment of Eigby, L. J., and Canadian Pacific

Rail. Oo. V. Parent, [1917] A. C. 195.

would be a tort if done in England.
Machado v. Fontes, [1897] 2 Q. B. (G. A.)

(«) I.e.,
(ib)

Rigby, L. J.
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One

two questions

or

First Question.

f)99

require consideration.

still

—Does anything depend upon the answer

to the

inquiry whether the wrongdoer and the person wronged both or
either of

them

are British subjects

?

This inquiry must be answered ia the negative.
"If, indeed," says Blackburn, J., with regard to a particular
case, " the plea

had averred that by the law of Naples
" are recoverable for an assault, however violent, that
"raised a question upon which I have not at

"mind.

I doubt whether it

" it would, I

am

no damages
would have
present made up my

would be a good

bar, but, supposing-

disposed to think that the fact of the parties

"being British subjects would make no difference. As at present
" advised, I think that, when two British subjects go into a foreign
"country, they owe local allegiance to the law of that country,
" and are as much governed by that law as foreigners. The point,
" however, is not now raised, and it is unnecessary to express any
"opiuion upon it" (y).
This opinion of Lord Blackburn is hesitatingly expressed, but
is, it is submitted, clearly sound, and is in part confirmed by a
later decision (2)

.

may

It

(if

confined to acts done in a civilized

The civil rights and
an English Court are, subject to
exceptions, not affected by their nationality.

country) be accepted to

its fullest extent.

liabilities of the parties before

the 'rarest

—

Second Question. How far is an act, wrongful by English
law, actionable if committed beyond the limits of a civilized
country

?

'

This question applies either to acts done in a country which
not civilized or to acts done on the high seas.

As

done in an uncivilized country.

to acts

these Rules are not concerned (a)
clusions with regard to

—With

For the statement

this

matter

of such con-

as English cases apparently warrant,

it

readers are referred to the

.

is

Appendix

(&).

—

An act done on board a
done on the high
ship on the high seas is governed by the law of the country (c) to
As

to acts

(y) Scott V.
(z)

seas.

Machado

Seymour

(1862), 1

v. Fontes,

H. &

O. 219, 237, judgment of Blackburn, J.

[1897] 2 Q. B. (C. A.) 231.

(a) See Intro., pp. 30, 31, ante.
(b) See App.. Note 2, " Iiaw governing Acts done in Uncivilized Oountries."
(c)

See p. 669, ante, as to the question whether in the case of a ship regislaw of the country is English or Scottish law, and

tered, e.g., in Scotland, the

compare Aberdeen Arctic Co.
Lord Chelmsford.

v. fl'««e)- (1862), 6
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which the ship belongs, e.g., England, France or Italy. This is
obviously the only law applicable where the act in question is done
by one person on board the vessel to the detriment of another
person also on board the vessel. A more difficult case arises where
ships of different countries are engaged in capture of such animals
ferce, naturm as whales, and disputes arise as to the invasion by the
crew of one ship of rights of property in such animals acquired by
the crew of another ship; presumably in such a case an action
would lie in England only if the act in question were contrary both
to English law and to the law of the country to which the ship
belongs (d)
The same principle would, it may be presumed,
apply to an act committed upon persons in a foreign ship from
an English ship (e).
There is, however, an exception to this principle in the case of
collisions at sea.
There certainly is some ground for the assiertion that collisions at sea (/), even though both or either of the
ships should happen to be foreign ships, since they take place
outside the territorial jurisdiction of any State, are in an English
Court to be treated as governed by English law; and it is the
opinion of Brett, L. J., that "an action for a tort committed on
"the high seas between two foreign ships
can be main.

.

" tained in this

country although

it is

.

.

not a tort according to the

"laws of the Courts in that foreign country" (g); and, therefore,
in a case where both the ships in collision were Dutch ships, and
English plaintiffs brought an action for damage done to their
goods by negligence of one of these ships, it has been laid down
by Brett, L. J., that "as the injury to the plaintiffs was com" mitted by the servants of the defendants, not in any foreign
" country, but on the high seas, which are subject to the jurisdie(«i) In cases which have come before Eng-Ksh or Scottish Courts
(e:ff.^
Fennings and Others v. LotrA GrenvUle (1804), 1 Taunt. 241 Aberdeen Arctic
Co. V. Sutter (1862), 6 L. T. 229 (H. L.)), it has been held that there are
customary rules which have become a sort of .common law applicable to all
ships engaged in the whalie fisheries in different localities. See also Addison
V. Bow (1794),, 3 Paton, 334, 339, per Lord Thuxlow.
(e) Compare Madrazo v. Willes (1820), 3 B. & Aid. 353.
An action lies for
injuries inflicted by British officers on foreign subjects engaged in the slave
trade on the high seas, when suA trading is permitted by the foreign law
though forbidden by British law to British subjects.
464; Westlaie, ss. 200a—205; Marsden, Law of Collisions
(/) Poote, pp. 459
at Sea (7th ed.), pp. 228—230.
;

—

(^) Chartered Mercxmtile Bank of India \. Netherlands, ^e. Co. (1883), 10
521, 537, per Brett, L. J. ; Submarine Telegraph Co. v. Dick-

Q. B. D. (O. A.)

son (1864), 15 O. B. (N. S.) 759; 33 L. J. O. P. 139.
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"tion of

all countries, the question of negligence in a collision
" raised in a suit in this country is
to be tried, not, indeed, by the

"

common law of England, but by the maritime law (h), which is
"part of the common law of England as administered in this
"country"

(i).

Prior to 1862,

difficult

and doubtful questions were raised

as t6

the law relating to collisions between an English and a foreign
ship, or

between foreign ships on the high

in English waters..

But

seas, or in

now unnecessary

foreign or

them at
by the Merchant Shippin'g
Amendment Act, 1862 (25 & 26 Vict. c. 63), which, though reit is

to discuss

length, since they were set at rest

pealed, has, aS regards this matter, been re-enacted in substance

by the Merchant Shipping Act, 1894

(k),

ventions Act, 1911.

The following

points

may

be noted:

and the Maritime Con-

—

The- limitation of liability under the Merchant Sihipping

1.

Act, 1894, and the rules as to damages for collision contained in

(A) The law indicated is described by the Court of Appeal in Lloyd v.
Chdbert (1865), L. R. 1 Q. B. 115, 125, as "the general maritime law as
" administered in England, or to avoid periphrasis, the law of England." See
The Segredo (1853), Spanks, Epcl. & Adm. 36, 45, per Dr. Lushington; TJu'

Gaetano and Maria (1882), 7 P. D. 137, 143, per Brett, L. J. The maritimo
law of Scotland is the same as in England. Currie v. ilcKnir/lit, [1897] A. C.
97, 101, 102. The same conception of a general maritime law may be seen in
Iiord Stowell's judgmient in The, Carl Jolum (1821), 3 Hagg. Adm. 187, and
that of the Supreme Court of the United States in The Belgenland (1885), 114
U. S. 355, 370, though Westlake (ss. 201, 202) cites these passages in support
of his view that the law of the flag determines liability. This law is alsn
recoo-nized to exist in the English decisions which hold that, where the rule
of the road at sea has not been determined by international agreement binding
on both ships involved in a collision, liability falls to be determined by the old
The Zollverein (1856), Swabey, 96; TAc
rule observed by maritime nations.
Chancellor (1861), 14 Moore, P. C. 202; The Repeater v. The Braga (1865),
14 L. T. 258. By the Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60),
s. 418, apart from oonventLon, British collision r^ulations must be observed
by all foreign ships within British jurisdiotton, and in any case arising in a
British Court concerning matters arising within British jurisdiction, foreign
ships shall be treated as regards collision regulations as if they were British

Contrast The Edvp-se and The Saxonia (1862), 15 Moore, P. C. 262,
ships.
where the British rule was held inapplicable to a collision between a British
and a foreign ship in the Solent.
(j)

See note

(gr),

p. 700, ante; Carver,

s.

709.

Act, 1894 (57 & 58 Viet. c. 60), s. 503, as amended
(Jc) See Merchant Shipping
by the Merchant Shipping (Liability of Shipowners) Act, 1898 (61 & 62 Vict.
of Shipowners and Others) Act,
c. 14), the Merchant Shipping (liability
1900 (63 & 64 Vict. c. 32), and the Merchant Shipping Act, 1906 (6 Edw. 7..
,-.

48),

H.

69.

Digitized

by Microsoft®

.

.

CHOICE OF LAW.

702

the Maritime Conventions Act, 1911
applj' to

any

ship,

(1

& 2 Geo. V.

whether British or foreign, either on

seas or in British territorial waters

c.

57),

thie

high

(Z)

Thus, a collision takes place in the Mediterranean between an

English and a Belgian ship, whereby the latter and her cargo are
In an action against the English ship, the liability of the

sunk.

owner

is

1894,

8.

limited by the provisions of the Merchant Shipping Act,

503

(to),

and, if the wrongdoer had been the Belgian

ship, the liability of the

owner would, in an action against the

Belgian ship, have been equally limited.

2

.

In case of a collision in British territorial waters or on the

owner or master of a foreign ship cannot avail himany exemption from, or limitation on (n), his liability
for damage which is conferred upon him by the law of the ship's
high

seas, the

self of

flag.

A

and causes damage
X, the owner of the Spanish
ship, is a Spanish subject, and is, by the special circumstances
under which the collision takes place, exempted by Spanish
The exemption does not free him (o) from
law from liability.
to,

Spanish ship comes into

collision with,

a British ship on the high seas

.

liability (p)

A Spanish ship

comes into collision with, and causes damage to,
X, the owner, is a Spanish
under the special circumstances of the case,

a French ship on the high seas.
subject,

and

is,

(0 The Amalia (1863), 1 Mooro, P. C. N. S. 471, 474, 475, judgment of
Oompare, as to the state of the law under the Merchant
Shipping Act, 1854, Cope v. Boherty (1858), 4 K. & J. 367; 2 De G. & J. 614;
The Wild Manger (1862), Lxish. 553; General Iron Screw Go. v. Schurniamis
Dr. Lushington.

(1860), 1 J.

& H.

of British limited
(»n)

180. The liability of foreign shipowners
by the Act.

The AmaUa

Act, 1894,

s.

under which
(C. A.) 52.

-was unlimited, that

N. S. 471. The Merchant Shipping
Merchant Shipping Act, 1862, s. 64,
Compare The Kronprinz Olav, [1921] P.

(1863), 1 Moore, P. O.

503, re-enacta in substance the
this case is decided.

(«) The Leon (1881), 6 P. D. 148; Ohartered MercantUe BanJc of India v.
NetJierUnds, %c. Co. (1883), 10 Q. B.. D. (C. A.) 521, 537, 544; The Wild
Ranger (1862), Lush. 553; The ZoUverein (1856), Swabey, 96. See Foote

(4th ed.), pp. 463—465; but contrast Weatlake, ss. 202, 202a. Mr. Westlake
appears to inicline to thie opinion that apart from statute the liability of a foreign
shipowner or master depends on the law of the -flag. This view, however,
ignores the insuperable difficulty of dealing with a case in which there were
counterclaims and a divergemoe in the laws of the flags.
(o) I.e., in proceedings in aji English Court.

{p)

The Leon

(1881), 6 P.

D. 148.
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exempted by Spanish law from liability.
does not free him from liability (q).

Semble, the exemption

—

.

Third Question. Do Eules 188 to 189 apply to an action
grounded, not on a tort or wrong in the strict sense of that term,
committed in a foreign country, but upon the breach in such
country of a

country

quasi-contract

existing

under the law of

such

?

The reply must (semble) be in the negative. X may be sued in
England for the breach in a foreign country of a quasi-contract
existing under the law thereof, though no such quasi-contract is
known to the law of England (r). But it- may often be a difficult
matter to determine whether an action brought in respect of an
act done in a foreign country is in truth grounded upon a tort or
upon the breach of a quasi-contract existing under the law of such
country.
Illustrations.
1.

X, a British

subject, seizes in Portugal the goods of

British subject, under circumstances which

make

4, a

the seizure lawful

according to Portuguese law, though the seizure would have been

wrongful
a tort (s)

if it

had taken place in England.

2. J( imprisons

A

in

The

seizure is not

Jamaica under circumstances which,

the act had been done in England, would have rendered

if

X liable

The imprisonment is not
to an action for false imprisonment.
wrongful according to the law of Jamaica. It is not a tort(^).
3. A British ship, through negligence of the master and crew,
comes into collision with and damages a boat of A's in a foreign
is the owner of the British ship.
Under the law
harbour.
of the foreign country he is not liable for damage caused by
has not
the negKgence of the master and crew of his ship.

X

X

committed a
4.
is

tort (m)

The Halley, a

.

British ship, of which

X, a British

subject,

owner, comes into collision with and damages, when in Belgian

(g') Conf Chartered MeroaivtUe Bank of Imdia v. Netherlands, ^a. Co. (1883),
10 Q. B. D. (O. A.) Sai, 537, judgment of Brett, I/. J.
(r) Batthyany v. Walford (1887), 36 Ch. D. (C. A.) 269.
.

(s) I.e., is not actionable in England. Oompare Bobree v. Napier (1836), 2
Bing. N. O. 781; Blad's Case (1673), 3 Swanst. 603, and Blad v. Bamfield
(1674), 3 Swanst. 604; PMllips v. Eyre, (1870), L. R. 6 Q. B, 1, 29, judgment

of Willes, J.
(0 See Pmiips v. Eyre (1870), L. R. 6 Q. B.
(1860), 1 Bell, Oro. Cas. 220; 29 L. J. M. O. 97.
(«0

Oompare The M. Moxha^n
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waters, the ship of

gence of N, a

X

employ.

A.

pilot,

is,

The damage

whom X, by

is

caused through the negli-

Belgian law,

is

compelled to

under Belgian law, liable to an action for the

X

damage done

is, on the
to A's ship;^ under English law (x)
ground of his employing N, protected from liability.' X's act is.
not a tort {y)

5.

X

publishes in writing in a foreign country a false and

defamatory statement concerning ^'s deceased father, for which
is, under the law of such foreign country, liable to an action for
damages. The statement would not render
liable to an action

X

published in England

if

6

.

(z).

X
X has not committed a tort.

D, the possessor of Austrian entailed

estates, died

in England, and leaving property in England.

By

domiciled

the law of

is under an obligation to
hand over or pass the property at his death to his successor in as
good a condition as when he received it, and his representative is
bound, after the deceased's death, to make good deterioration which

Austria such possessor of entailed estates

has taken place during the deceased's possession.
estates

X

The

entailed

have suffered deterioration whilst in the possession of D.

A, the successor, can maintain an action
against
for the amount due in respect of the deterioration of
the estates, i.e., for a breach of the quasi-contract on the part of
D's executor.

is

X

D(a).

—

Sub-Rule. An act done in a foreign country which,
though wrongful under the law of that country at the
moment when it was done, has since that time been the
subject of an Act of Indemnity passed by the legislature
of such country, is not a tort (5).
See B'&eGhgr<ive Steamslwp Co. v. Aktieselslcabet Fjord of Kristkiuia^
Australian
1 A. C. (So.) 364; 85 L,. J. P. O. 1; Forbes v. Easteni
Steamship Co., [1916] 2 A. O. 556; The Andoni, [1918] P. 14; The MicMeham,.
(a:)

[1916]

cj-

[1918] P. 166.

Compare The DtMington,.
The Ralley (1868), L. B. 2 P. O. 193.
But since the abolition of the rule that compulsory pilotage is
a ground of exemption from liability under English law (from Jan. 1, 1918,
(y)

[1903] P. 77.

under the Pilotage Act, 1913,

Law

s.

15),

presumably the case would be decided

As to the effect of the Act,
The Arum, [1921] P. 12.
See Rex v. Topham (1791), 4 T. R. 126; Reg. v. Laboiich&re (1884),

otherwise; Marsden,

of Collisions, p. 338.

see also
(k)

12 Q. B. D. 320.
(«)

Batihyamj

(J) PhUlips V.

(Ex. Oh.)

Walford (1887), 36 Ch. D. (C. A.) 269.
Eyre (1869), L. R. 4 Q. B. 225; (1870), L. R.

v.

1.
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Illustration.

X

and imprisons A in Jamaica. At the time of the
assault, X's act is wrongful both by the law of Jamaica and by
the law of England.
The assault takes place for the purpose of
suppressing a rebellion. The legislature of Jamaica afterwards
passes an Act of Indemnity under which the assault is made
assaults

lawful.

The assault is,

after the passing of this Act, not a tort (6)

(6) PhUlips V. E-yre (1869), L. R. -4 Q. B. 22S;

(Ex.

(1870), L. R. 6 Q. B.

Cai.) 1.

45
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CHAPTEE

XXIX.

ADMINISTEATION IN BANKRUPTCY.
Rule l90

(a).

— The

administration in bankruptcy of

the property of a bankrupt which has passed

(b) to

the

governed by the law of the country where the
bankruptcy proceedings take place (lex fori) (c).
trustee

is

Comment.

A

creditor,

whether an alien or a British subject, can under an
it be an Eng-

English bankruptcy (d) prove for any debt, whether

debt (e), which is due to him from the bankrupt.
But a foreigner proving {e.g., for a foreign debt) stands in the
same position as does an English creditor proving for an English
lish or a foreign

145— 148a; Ex

(o) See Westlake, ss.

parte Melbourn (1870), L. E. 6 Ch.

64, especially p. 69, judgmeiit of Mellish,

L. R. 9 Ch. 722.

And

Thurburn

I».

J.;

Ex

parte Solthausen, (1874),

Stenmrd (1871), L. E. 3 P. C. 478.
Compare Pardo v. Bingham (1868), L. R. 6 Eq. 485, and In re Kloebe (1884),
28 Ch. D. 175, which, though referring to the administration of a deceased
person's estate, throws some light on the law governing administration in
see

v.

bankruptcy.
(6)

For the effect of an. Eng'lish bankruptcy as an assigmu'ent, see Rule 81,
and as a discharge, see Rule 82, p. 371, ante, and Rule 128, p. 483,

p. 364, ante,

ante.
(c) This Rule is in reality an application of the principle that all matters of
prooedure.are governed by the lex fori. See chap, xxxii.. Rule 203, p. 761, post.
{d') As the Rules in this Digest are concerned only with proceedings in

England, our Rule, though expressing the general principle followed by English
Courts, applies in effect only to an English bankruptcy, and means substantially
that under such a bankruptcy the property which has passed to the trustee,
i.e., the bankrupt's assets, must be distributed wholly iu accordance with the
ordinary rules of the English bankruptcy law.
The word " assets," though in this Digfest appropriated to the personal
property of a deceased person for which an administrator is accountable, is both
popularly and legally applicable to the property of a bankrupt which passes to
the representative of the creditors for distribution

Ex

among them.
Compare In

parte Melbourn (1870), L. R. 6 Ch. 64.
(1884), 28 Ch. D. 175.
(e)
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debt; the equities available under the law of England against a

bankrupt are available against a bankrupt or the trustee as representing- him, in respect of rights acquired under the law of a
foreign country (/)
The distribution of the assets among the
.

creditors

;

among

the priorities

the creditors inter se {g)

every

;

matter, in short, which concerns the administration of the bankrupt's assets, or, in other words,

which can be brought under the
head of procedure in the very widest sense of that term is to be
determined in accordance with the ordinary rules of English bankruptcy law; and this is so even though the assets are the proceeds

—

of foreign immovables, e.g., Scottish land, which under the
lish

Bankruptcy Act has passed

Whilst, however, the

mode

Eng-

to the trustee.

of dealing with the property which

has passed to the trustee, or rather with the proceeds thereof,

is

governed by the law of England, the question what is the property
which has passed to a trustee, and subjieot to what charges it has
passed to him, or, speaking generally, what are the rights of the
bankrupt which have passed to the trustee, is a matter to be determined in each case by its appropriate law, e.g., if the right be a
right to land in Scotland, then by Scottish law;
acquired under a contract

made

if the right

in a foreign country, then

be

by the

law governing the contract, which in many instances will be the
We come round,
law of the foreign country (lex loci contractus)
.

in fact, to the general

principle that matters of procedure are

governed by the lex fori, but matters of right are governed by the
law in accordance with which the particular kind of right is to be
determined Qi)
Question.

law as

—How far are the special rules of English bankruptcy

to the effect of

bankruptcy on antecedent transactions

{i)

enforceable against foreign creditors?

As

regards transactions occurring within the British dominions

the answer is clear: the Bankruptcy Act, 1914, applies to

them

As regards
as to transactions occurring in the United Kingdom.
transactions in countries not forming parts of the British dominions, the answer probably
as matters of procedure,

(/)

Ex

is

that these rules

and wiU,

may

be looked upon

e.g., as to the effect of a

fraudu-

parte Holthaicsen (1874), L. R. 9 Ch. 722.

{g) Ex parte Melbourn (1870), L. R. 6 Ch. 64.
(A) See, as to prooedure, chap, xxxii., p. 761, past.

—

40 44, taken together
(j) See Bankruptcy Act, 1914 (4 & 5 Geo. 5, c. 59), ss.
with the definition of " property " in sect. 167. See alao p. 364, ante.

45 (2)
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lent preference, be enforced against a foreign creditor

for his debt under an English bankruptcy

who proves

(fc)

Illustrations.

H

1

and

W

are married in Batavia, and before marriage enter

W

wherebj £1,000 is settled on
for her separate
Batavian law, such a marriage contract has no effect

into a contract

By

use.

The

as regards third persons until registered.

H and W come to

registered.

England.

W claims to prove for the £1,000.

rupt.

H

is

contract
there

is

never

made bank-

The Batavian law as
remedy or procedure. AH
are governed by English law

to registration affects a question of

questions of priority of creditors
(lex fori),

and

W

is

entitled under the English bankruptcy to

prove for debt pari passu with other creditors

(I).

merchant in London, obtains a loan from A, a merchant
in Prussia, by depositing with A the title deeds of a house at
Shanghai. No conveyance or memorandum of deposit is made
at Shanghai, and the house remains registered there in the name

N,

2.

N is

of iV.

law

a.

A

adjudicated a bankrupt in England.

Under English

N to

have the benefit of the contract,
and has a lien on the house at Shanghai. A's rights against T,
is

entitled as against

by English law {lex fori). T is bound
which bind the bankrupt, and A is entitled to have
the house sold and the proceeds thereof, up to the amount of the
debt to A, transferred to him (m)
makes a gift of goods to A in France. The gift is made
3.
has committed an act of bankruptcy. Within a month
after
is adjudicated bankrupt in Engafter the making of the gift
for
a
debt
incurred
in France and under French
A proves
land.
law by iV to 4. The relation of the trustee's title back, and
the effect of such relation on the gift ofl iV to A, is (semble)
governed by English law (lex fori) (n)
the trustee, are governed

by the

equities

N
N

N

" There is,"^
(Jc) This is apparently tli© principle maintained in Scotland.
writes Groudy, " little authority in. the law of Scotland on the subject, but, so

"far as the decisions go, it would appear that our Courts will, whenever they
" have jurisdiction, enforce our special laws of bankruptcy upon foreign
" creditors." Goudy, Law of Bankruptcy in Scotland (Ith ed.), pp. 606, 607,

C; Selkrig v. Davis (1814), 2 Rose,.
Wilson (1872), L. R. 7 Ch. 490; White v. Briggs (1843), 5 D.
1148. Compare also Ex parte Robertson (1875), L. R. 20 Eq. 733.
parte Melbovrn (1870), L. R. 6 Ch. 64, 68, 69. Compare TA«rS«j-w v.
(J) Ex
Stevxtrd (1871), L. R. 3 P. C. 478.
(m) Ex parte Holthaus<m (1874), L. R. 9 Ch. 722. See especially pp. 726,
727, judgment of James, L. J.
(«) Compare Ex ^parte Robertson (1875), L. R. 20 Eq. 733.
citing Blackburn, Petr., Feb. 22, 1810, F.

291;

Ex

-parte
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CHAPTEE

)

XXX.

ADMINISTRATION AND DISTRIBUTION OF
DECEASED'S MOVABLES.
ADMINISTRATION.

(A)

Rule

191(a).

— The

person's movables

administration

of

a

deceased

governed wholly by the law of
acts, and from

{b) is

the country where the administrator

which he derives
effect, by the. law

them (c), i.e., in
where the administration

his authority to collect

of the country

takes place {lex fori) [d)

Such administration
the deceased

is

not affected by the domicil of

(e).

In this Rule, the term "'administration" does not
include distribution.

Comment.
"

The established rule now is that in regard to creditors the
" administration of assets of deceased persons is to be governed
"altogether by the law of the country wh6re the executor or
524; Lawrenoe

Kitteridge (1852), 21 Conn. 577; Westlake
Poote, pp. 297—299.
Mr. Poote does not
absolutely agree with the Rule as here laid down. Preston v. Melville (1840),
8 CI. & P. 1; /» re Kloebe (1884), 28 Ch. D. 175.
(a) Story,

s.

v.

(5th ed.), ss.'lOi, 105, 110, 111;

(6)
vables

As

to the administration and devolution of a deceased person's

immo-

and note that the administration of suoh
immovables which now passes, with the most limited exception, to the personal
representative of the deceased, is governed, in most points, by the same rules
see

pp.

547,

548,

ante,

See Land Transfer Act, 1897, s. 2,
All the assets of the deceased are, under an English administration,

as the administration of his movables.
aub-s. (3).

administered in accordance with the law of England. See also App., Note 25,
" Questions where Deceased leaves Property in different Countries."
(c) Story,

s.

424.

{d) See, as to principle that procedure

is

governed by the lex

fori,

chap, xxxii.,

p. 761, post.
(e) Compare Cook v. Gregson (1854), 2 Drew, 286, taken together with In re
Kloebe (1884), 28 Ch. D. 175, 176, 180, judgment of Pearson, J. But see
Poote, pp. 297—299, and Wilson v. Dunsany (1854), 18 Beav. 293.
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"administrator acts, and from which he derives his authoritj to
" collect them, and not by that of the domicil of the deceased "
(/)
" Every administrator, principal
{g) or ancillary (h), must apply
" the assets reduced into possession under his grant in paying all
" the debtfi of the deceased, whether contracted in the jurisdiction

and whether owing

to

"creditors domiciled or resident in that jurisdiction or out of

it,

"from which

the gjrant issued or out of

it,

"in that order of priority, which according to the nature of the
" debts or of the assets is prescribed by the law of the jurisdiction

"from which

the grant issued"

{i).

This exposition of the law has received judicial approbation

(k),

and, in regard to an English administration, with which alone
are practically concerned, lead® to the following results:
First.

The

assets in the

—

we

hands of the English administrator,

wherever coUected, are liable for

all

the debts of the deceased,

whether incurred in England or a foreign country
Secondly. In the payment of creditors,

all

(l)

questions of priority

would seem, governed wholly by English \a.yf ,{lex fori) (m).
The principle of English law appears to be, that every question
as to the order in which debts of different kinds are to be paid is
a matter of procedure, and therefore to be determined in accordance with the lex fori in), and hence that an English administrator,
in reference to the assets which he is administering under an
English grant, must follow the order of priority prescribed by
English law; and this whether the creditor claiming payment be
an English or foreign, e.g., a French, creditor (o).

are, it

(/) Story,

3.

524.

A

" principal administrator " means an administrator acting in or under
the law of the country where the deceased person whose property is being
administered died domiciled.
(A) An " ancillary administrator " means an administrator who is not a
(j')

principal administrator.

(0 Wcstlake, s. 110.
(A) In re Kloebe (1884), 28 Ch. D. 175, 178, judgment of Pearson, J.
(Z) In re Kloebe (1884), 28 Ch. D. 175, in which it was held that, in the
administration of the English estate of a person dying domiciled abroad, foreign
creditors were entitled to dividends pari passu with English creditors. Semble,
there were in this case no foreign assets.

(«) In re Kloebe; In re Hewit, [1891] 3 Ch. 568; In re Soetsch, [1896]
In re Smith, [1913] 2 Ch. 216. But compare Eoote, pp. 298,
299, where doubt is expressed as to the correctness of this statement; and also
2 Ch. 836, 839;

1

Williams, Executors (11th ed.), pp. 764
(») See chap, xxxii., p. 761, post.
(o) It has, however,

—767.

been judicially suggested

that, if

French

assets "

were

"distributed [in Prance] so as to give French creditors, as such, priority
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suggestion {p), however, has been made that where the dehas died domiciled abroad, and therefore tlie administration

ceasefl

an ancillarj administration, the English administrator ought to
look partlj to the law of the deoeased's, domicil, in reference, at

is

anj
any

rate, to debts there contracted
sufficient authority in

but there does not appear to be

;

support of this view, which

is

opposied

marked tendency of English Courts' to determine all
matters of procedure, in the most extensive sense of that term,
to

the

in accordance with the

Thirdly

.

The

fori (q)

Zea;

principle that

an EngLish administrator must, in

the administration of the deoeased's estate, follow English law
exclusively, applies, it

would seem, only

to assets

which he holds

as English administrator.
If, for

example, he has in England assets collected in a foreign

country, e.g., Ireland, under an Irish grant, then these foreign
assets should be dealt

The same person in

with in accordance with the law of Ireland.
a twofold character, viz., that of

effect fills

an English administrator and of an Irish administrator, and
such Irish assets he holds and must administer as an Irish
administrator

(r)

must be borne in mind that the word " administration " is in
this Rule not used in its most extensive sense: it here means
simply the clearing of the deceased's estates from liabilities; it
does not include the distribution of the residue or surplus which
It

remains after the estate

among

is cleared

This point

succeed beneficially thereto.

the persons entitled to

is

manifestly determin-

able in accordance with the rules governing the right of beneficial
succession (s).
Illustrations.
1.

The deceased has died owing

to

of £20, contracted in England, and

A, an Englishman, a debt
to B, a Frenchman, a debt

" disfcributing; the English assets, the Court would be astute to equalise the
" payments, and take care that no French creditors should come in and reoeive
"anything till the English creditors had been paid a proportionate amount.''

In re Kloebe (1884), 28 Ch. D.

175, 177,

judgment of Pearson,

J.

{p) See Foote, pp. 298, 299; and compare Wilson v. Dunsany (1854), 18
Beav. 293; Cook v. Gragson (1854), 2 Drew. 286. But Wilson v. Bunsany is
disapproved. In re Kloebe (1884), 28 Ch. D. 175, 180, judgment of Pearson, J.

Eule 203, p. 761, post.
Cook V. Gregson (1854), 2 Drew. 286; and compare In re Kloebe (1884),
28 Ch. D. 175, 178, judgment of Pearson, J.
{q) See chap, xxxii.,
(r)

(s)

See chap, xxxi., p. 716, post.
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of £30, contracted in France.

The

assets in the

hands of the

deceased's English administrator are liable for both debts (t).

The deceased owes £20 to A on an English judgment, and
owes £20 to B on a Victorian judgment, which for this purpose is
The £20 due on the Engli^ judgment
a simple contract debt.
must be paid bj the English administrator to 4 in priority to
the £20 due to B oh the Victorian judgment (m)
3. The deceased, an Englishman residing in Venezuela, has
executed an instrument to siecure payment to A of £1,600.
A
afterwards registers the instrument in the form prescribed by the
law of Venezuela, and by that law becomes thereby entitled to
2.

.

have his debt paid out of the general assets of
This does not entitle

other creditors.

A

T

in priority to

to priority of

payment

out of assets administered in England (x)

(B)

Rule 192

(t/).

— The

DISTRIBUTION.
distribution of the distributable

residue of the movables of the deceased

is (in

general)

governed by the law of the deceased's domicil
time of his death (s).

{lex

domicilii) at the

Comment.
The ultimate aim of an administration
in

ite

widest sense)

is

word be taken
by the administrator

{z) (if that

the due distribution

of the distributable residue of the deceased's assets

among

the

persons entitled to succeed beneficially thereto.
(t)

In

re

Kloebe (1884), 28 Ch. D. 175.
Gregson (1854), 2 Drew. 286, together with Harris

(«) See CooTc v.

Saunders (1825), 4 B. & O. 411.
(x) Pardo v. Bingham (1868), L. R. 6 Eq. 485.

were equitable

assets,

and, further, Romilly,

M.

But

v.

in this case the assets

R., seems to have been of

opinion that the administration might be afEected by the domioil of the debtor
and creditor. "Unless both the debtor and the creditor were domiciled in
" Venezuela, I think that the registration of this document can only affect assets
" in Venezuela over

which that country has power." Ibid., p. 487, per Romilly,
Whether domicil has any effect ? Compare Westlake, s. 111.
As to the succession to or distribution of im{y'j See chap, xxxi., post.
movables in accordance with the lecc situs, whether they form part of the
deceased's real estate or personal eatate, see pp. 547, 548, and p. 709, note (J),

M. R.

(2)

See pp. 336

—338,

see the Presumption
c. 29), B.

.of

ante.
Eor a statutory recognition of the principle,
Life Limitation (Scotland) Act, 1891 (54 & 55 Vict,

3.
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Distribution, therefore, follows the appropriate rule as to succes-

and the succession to, and therefore the distribution of, a
is, whether he die intestate (a) or testate (b)
(in general) (c), governed bj the law of his domicil at the time

sion,

deceased's movables

of his death.

—

Meaning of law of domicil. The law of the deceased's domicil
in reference to succession means the rules applicable to succession
in the case of the particular intestate or testator by the law of the

country where he dies domiciled, which in the instance, for
example, of an Englishman dying domiciled in a foreign country,
need not be the same as the ordinary rules applicable to the case
of succession to the property of native (e.g., French) intestates (d)
or testators.

—

Law at time of death. The law which, as far as regai'ds English
Courts, governs the succession to a deceased's movables is the law
of the deceased's domicil as it stands " at the time of his death ";
and

this qualification is of importance, for, if a

spective operation is

made

change with retro-

in that law after the death of the

and therefore the distribuEngland is not affected by the change (e).
amounts to this: that English Courts will

intestate or testator, the succession to,

tion of, his movables in

Our Rule,

in short,

in general distribute the movables of a deceased person exactly as
the Courts of his domicil would distribute

them

at the time of his

death.

Question.

—How

is

the duty of distribution to be performed

when the deceased dies domiciled in a foreign country?
The distribution may be carried out either by the English
administrator on his own authority, or by or under the direction
the

of

Court

(e.g.,

where an administration action has been

brought)
(1) Distribution

domiciled

in

a

by administrator.

foreign

country,

—When

the deceased dies

Victoria,

e.g.,

the

English

As to intestate succession, see chap, xxxi., Rule 193, post.
As to testamentary succession, see chap, xxxi., Eules 194 to 197, and
compare Rules 198, 199, pp. 740, 744, post.
(a) As to exceptions, none of which refer to intestate succession, see Exceptions 1 and 2 to Rule 195, pp. 725, 729, post; Rule 197, p. 732, post, and
(a)

(b)

Eules 198—200, post.
Compare In
(d) See Abd-ul-Massih v. Farra (1888), 13 App. Cas. 431.
Goods of Lacroix (1877), 2 P. D. 94; 2 Williams, Executors (11th ed.), p. 1254,

and

1

(e)

Ibid. p. 271, cited p. 81, note (s), ante.

Lynoh

v.

Government

of

Paraguay (1871), L. R.

Aganoor's Trust (1895), 64 L. J. Ch. 521; Story,
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must in this case, be an anciUary admipayment of all debts and other claims

adminiBtrator (who
nistrator)

should, after

—assuming,

proved in England

adminis-

of course, , there is no

—hand

England

tration action pending in

over the distributable

residue to the personal representative of the deceased under the

This course

law of Victoria.

open to the English adminis-

is

trator (/), and, unless he takes the direction of the Court, is (it is

conceived) his only safe course.

by Court.

(2) Distribution

— The

Court

may

at its discretion

adopt either of two different methods of distribution.

The Court may, on the one hand, hand over the

distributable

residue to the personal representative of the deceased under the

law of his domicil, and leave to such representative the distribution thereof

among

the beneficiaries.

If this course

is

taken, all

persons who, whether as next of kin or otherwise, claim a share in
the deceased's estate,

must enforce

their claims before the tribunals

of his domicil (g)

,

The Court may, on the other hand, determine for itself what is
the law of the deceased owner's domicil, and who are the persons
who, in accordance with such law, are entitled to succeed to the

(/) See Westlake, s. 105; Eames v. Hacon (188»), 16 Ch. D. 407; (1881), 18
Ch. D. (C. A.) 347; Jfte Kloebe (1884), 28 Ch. D. 175; Be Mora v. Concha.
(1885), 29 Ch. D. (0. A.) 268, especially 284, observation of Pry, L. J. Re
Trufort (1887), 36 Ch. D. 600, 611, judgment of Stirling, J.; In re De Penny,
;

[1891] 2 Ch. 63, 68, judgment of Chitty, J.;

Emng

v.

Orr-Emng

(1885), 10

502—504, 509, 510, and pp. 463, 464, note; 2
Williams, Executors (11th ed.), pp. 1277—1281.
The English aAuinistrator cannot rightly or safely undertake on his own

App. Gas.

453, especially pp.

responsibility to distribute the surplus directly

An

thereto undei- the law of Victoria.

obtain the direction or sanction of Court.
(y) See especially
402, 405, 406.

Enohin

v.

This,

See

e.g.,

the persons entitled

Ord. LV.

Wylie (1862), 10 H. L. C.

Compare Eames

Ch. D. (C. A.) 347.

among

administrator would in cases of difficulty

1, 13,

rr. 3, 4.

14; 31 L. J, Ch.

Hacon (1880), 16 Ch. D. 407; (1881), 18
according to Lord Westbury, is the course which the
v.

Courts must take; and, though his view that the Courts of the domicil have
exclusive jurisdiction must now be considered overruled (^Ewing v. Orr-Ewing
(1883), 9 App. Cas. 34, 39; (1885), 10 App. Cas. 453, 502, 504), yet the course
recommended by him is still open to the Court. Compare Westlake, o. 106;
" Where there is an action for administration in England, it is doubtful whether

" the Court will insist on carrying that action out to its fall completion, by
" distributing the surplus with such light as it can obtain on the law of the
" deceased's foreign domicil, or will hand over the surplus to a representative
" of the deceased in the domicil."

(1843), 2 Hare, 624;

Mitchell (1857), 1

De

Meiklan
G.

&

v.

Ibid,

citing

J. 423.
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deceased's movables, and, having determined this, distribute in

accordance with such law, the distributable residue remaining in
the hands o£ the English administrator Qi)
(K) The right of the Court to pursue this course was apparently disputed by
Lord Westbury (see Enohin v. Wylie (1862), 10 H. L. C. 1, 12). But his viewhas not obtained acceptance. Ibid. p. 19, judgment of Lord Cranworth; pp. 23,
24, judgment of Lord Caielmsf ord and Evring v. Orr-Ewing (1883), 9 App. Caa.
34, 39, judgment of Selborne, O.
See also In re Bormefoi, Surrey v. Perrin,
;

[1912] P. (C. A.) 233.
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CHAPTER

XXXI.

SUCCESSION TO MOVABLES.
(A)

Rule

INTESTATE SUCCESSION.

—

The succession to the movables (5) of
governed by the law of his domicil at the
time of his death, without any reference to the law of
the country where
(1) he was born, or
(2) he died, or
(3) he had his domicil of origin, or
(4) the movables are, in fact, situate at the time of
193(a).

an intestate

is

his death.

Comment.
"

The rule is, that the distribution of the personal estate of an
" intestate is to be regulated by the law of the country in which
"he was a domiciled inhabitant
"any regard whatsoever to the

at the time of his death, without

place either of the birth or the

"death [or the domicil of origin], or the situation of the property
"at that time "(c). " The universal doctrine, now recognised by
"the common law, although formerly much contested, is, that
(a) See 2 Williams, Executors

Sruce

V.

Ves. 749 a; Stanley
(1866), L. R. 1

As

(llth ed.), p. 1254; Story,

Bruce (1790), 6 Bro. P. C. 566; Somerville
Be-rnes (1831), 3

v.

H. L.

v.

sa.

480

—i81

a;

Somermlle (1801),

Hagg. Bee. 373; Doglioni

v.

5

Crispin

301.

to a case ia which,

though the deceased

is

permanently settled

in a foreign

country, not forming part of the British dominions, his domicil at ^eath for the

purpose of intestate suooession may still possibly be his domicil of origan,
e.g., Canada, see In re Johnson, [1903] 1 Ch. 821; the New South Wales case,
Simmons v. Simmons (1917), 17 S. E. (N. S. W.) 419; and Appendix, Notel,
"Law of a Country and the M^envoi."
(6) Note the difEerence between " movables " and " personalty," pp. 75
77,
Chattels real are not included in movables; they are immovables, and
ante.

—

devolve in the case of intestacy in accordance with the lex situs (see Rule 150,
i.e., in accordance with the Statute of Distribution (22 & 23
Car. II. c. 10); Duncan v. Luwson (1889), 41 Ch. D. 394.

p. 542, ante),

(c) 2

Williams, Executors (llth ed.), p. 1254.
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the succession to personal property is governed exclusively by
" the law of the actual domicil of the intestate at the time of his

death (d).
It is of no consequence what is the country of
" the birth of the intestate, or of his former domicil, or what is the
.

.

.

"actual situs of the personal property at the time of his death;
"it devolves upon those

who

are entitled to take

it,

as heirs or

"distributees, according to the law of his actual domicil at the

"time of his death" (e).
The Rule applies, be it noted, only

Where

sense of that term.

to the succession in the strict

a person dies, e.g., intestate and a

bastard, so that under the law of the country where he is domiciled

there

no succession

to his movables, but they are bona vacantia,
and leaves movables situate in a country, e.g., England, in
which he is not domiciled, the title to such movables is governed
by the lex situs, i.e., under English law the movables being situate
in England, the Crown is entitled thereto (/).
is

Illustrations.

A

French subject

and domiciled in England.
governed by the English Statute of
Distribution, without any reference to the law of France.
1.

dies intestate

Succession to his movables

2.

A

is

British subject domiciled in France dies intestate

in

The succession to the furniture of his house in London
governed by the rules which regulate in France succession to the

London.
is

movables of a British subject dying domiciled in France.
3.

An

Englishman domiciled

England, dies in England

in

Scotland,

but residing in

and leaves there money and
whilst
deceased
domiciled
The
in Scotland had a
other goods.
son, A, by M, and afterwards, being still domiciled in Scotland,
married M, whereby A is under Scottish law legitimated. At the
is dead, and A is the intestate's
time of the intestate's death
intestate,

M

only surviving relative.

and goods in England
(d)

A

is

entitled to succeed to the

money

(jg)..

For meaning of " law of domioil at time

of death,"

compare p.

713,

and

p. 81, note («), ante.
(e) Story, ». 481.

The terms "personal estate" and "personal property"
See Fi-e/ce v.
must in these quotations be taken as equivalent to movables.
Carbery (1873), L. E. 16 Eq. 461; In Goods of Gentili (1875), Ir. Rep. 9
Eq. 341.
Ch. 847. The doctrine acted upon in
(/) In re Barnett's Trusts, [1902] 1
this case is clearly laid down in Bar (Gillespie's transl. (2nd ed.)), p. 843.
{g) See In re Goodman's Trusts (1881), 17 Ch. D. (C. A.) 266; Dalhousie v.
MeDouall (1840), 7 CI. & P. 817; Vaucher v. Solicitor to Treasury (1888), 40
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A

4.

British subject domiciled in Portugal dies there intestate,

no

leaving

The

is

who by

an illegitimate son,

entitled to succeed to the intestate's property.

intestate leaves

movables in England.

succeed to the movables

N,

A,

except

relative

Portuguese law

A

is

entitled

to

(i^).

Scotsman domiciled in Scotland, after the birth of A,
whereby A is legitimated under Scottish law. N, though domiciled in Scotland until
the time of his marriage, acquires after the marriage an English
domicil, and at his death is domiciled in England, where he leaves
dies intestate in England after the death of his wife,
goods.
and leaves no surviving relative except A.
A is entitled to
5.

a.

his illegitimate son, has married A's mother,

N

succeed to the goods

A

6.

(i)

British' subject dies intestate domiciled in

leaving movables in England.

death

A

is,

At

Paraguay,

the time of the intestate's

under the law of Paraguay, entitled to succeed

intestate's property.

to the

After the intestate's death the legislature of

Paraguay changes the rules as to succession so that, under the
changed law of Paraguay, A is not entitled to succeed to the
intestate's property.
After the change of the law in Paraguay,

A

claims in our Courts to succeed to the intestate's movables in

England

.

A is entitled to succeed to the movables (k)

D, an Austrian subject domiciled in Austria, is entitled to
He dies in Vienna illegitimate,
a fund in Court in this country.
By
Austrian
law the property of an
and
without
heirs.
intestate
Austrian citizen is in such a case confiscated, as property to which
The fund is claimed by
there is no heir, by the fiscus (Treasury).
the Austrian Government as D's successor, under the lex domicilii.
There is no real succession. The Crown is entitled to the fund
under English law (lex situs) as bona vacantia (I)
7.

As to legitimation, see Rule 146, p. 521,
would be entitled to succeed to English chattels real of

Whether

Ch. D. (C. A.) 216.

ante.

A

intestate

pp. 531, 532, OMte.
(A) Doglioni v. Crispin (1866), L. R. 1 H. L. 301.
(0 See In re Goodman's Trusts (1881), 17 Ch. D.

(0.

A.) 266.

?

Sea

See

chap, xxi., Rule 146, p. 521, amte.
(Jc)

See Lynch

v.

Government

of

Paraguay (1871), L. R. 2 P. & D. 268; 7«
and p. 713, ante.

re Aganoor's Trust (1895), 64 L. J. On. 521;
(I)

ment

In

re Burnett's Trusts, [19-02] 1 Ch. 847, especially pp. 856, 857, judg-

of Kekewioh, J.
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TESTAMENTARY SUCCESSION.
Validity of Will.

(^)

—

Rule 194 (m). Any will of movables which is valid
according to the law of the testator's domicil at the time
of his death is valid [n).
Comment.
The general

principle which governs testamentary no less than

intestate isuccession

is,

that the law of the country in which the

deceased was domiciled at the time of his death governs the distribution of and the succession to his movables, and therefore
decides
is

what constitutes his last will, and whether and how far it
and this without regard to the place either of his birth

valid;

or of his death, or to the situation of the movables at the time of

This principle, which

his death.

when the Courts have

to decide

is to

a certain extent modified (o)

how

far a will

is

invalid here

on account of grounds of invalidity arising from the law of the
testator's domicil, is fully carried out in reference to wills valid by
The object of our Courts is to deal with such a will
that law.
exactly as the Courts of the domicil would deal (p) with it at the
time of the testator's death (g). Hence, on the one hand, if the
deceased is a foreigner dying domiciled in England though resident
abroad, the will, if it is good according to English law, will be
(«»)

In

re

Prioe,

[19O0]

1

Ch.

442,

451,

judgment of

Stirling,

J.;

1

Williams, Executors (11th ed.), pp. 269—283.
Note that Rules 194 to 196, as weU as the ExcepitioinB thereto, refer to cases
where there has been no change of domioil after the eisecutiou of a will. When
there has been such change they must be read subject to Rale 197, p. 732, post.
(«) I.e., of course, in England.

A conceivable exception

to this Eule is a bequest, held valid by the law of the
domicU, for the promotion in England of some object opposed to the
Such a bequest would, it is submitted, be here
policy of the law of England.
testator's

invalid.
(o) See Exceptions 1

and

(p) See Abd-ul-Messih

v.

pp. 725, 729, post, and Rule 197, p. 732, post.
Farra (1888), 13 App. Oas. 431 and compare In

2,

;

Goods of Dost Aly Khan (1880), 6 P. B,. 6. Compare Bare v. Nasmyth (1816),
2 Add. 25; Moore v. Itardl (1832), 4 Hagg. Ecc. 346; In Goods of Cosnahan
(1866), L. R. 1 P. & D. 183; Mill&r v. James (1872), L. R. 3 P. & D. 4;
I>e Bonneval v. Be Bonneval (1838), 1 Curt. 856; Larpent v. S indry {\S2%')
'

1

Hagg. Ecc. 382.
(§) See Lynch v. Govermnent

of

In re Aganoor's Trust (1895), 64 L.
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held valid here, without reference to the law of the country to

which he belongs by nationality or where he
the other hand,

England

if

the deceased

any will of movables good by the law of the country

France) where the testator

When

resident; and, on

is

a person resident whether in

or abroad, but domiciled in a foreign country, our Courts

will hold valid
{e.g.,

is

is

domiciled

{r).

once the rights of the parties, under the will of a testator

who died domiciled

in a foreign country, are determined

by

the

Courts of that country, English tribunals, as elsewhere pointed
out

are

(s),

bound by and follow the decision of the foreign

Court (0Illustrations.
1.

A

married

woman

domiciled in Spain died in 1820, leaving

By

a will of movables situate in England.

the law of Spain she

was, and by the law of England she was not, then capable of

making a

The

will.

will

was held valid in England

(m).

A

Frenchman, domiciled in France but resident in England,
England a will of movables in the form required by
English law. The French Courts hold it valid as being made in
2.

makes

in

accordance with the lex actus,

or, in other

words, in accordance

with the forms required by the law of the place of execution.
will
3.

is

The

valid {x)

A

Frenchman domiciled

in France

makes a holograph

will

of movables valid by the law of France, but not conforming to

the provisions of the English Wills Act, and thereby leaves the
furniture of his house in England to A.
4.

A testator domiciled

in Ireland

(r)

ante,

makes a

will is valid.
will leaving

money

which
by the Thellusson Act, 1800 (39 & 40 Geo. III.

in the English funds to A,
are prohibited

upon

The

trusts as to accumulation

Compare, as to meaning of term " law
and chap, i., pp. 79 82, ante.

—

of a country," Intro., pp. 6, 7,

See pp. 469, 470, ante.
See 1 WiUiaons, Executors (11th ed.), pp. 275 276 ZaneuviUe v. Anderson (I860), 2 Sw. & Tr. 24; Dogliomi v. Crispin (1866), L. E. 1 H. L. 301; In
re Trufort (1887), 36 Ch. D. 600.
" So far as respects the
(«) In Goods of Maraver (1828), 1 Hagg. Ecc. 498.
"capacity or incapacity of a testator to maJae a will of personal or movable
" property we have already had occasion to consider the subject in another
(s)

—

(f)

;

The result of that examination was that the law of the actual domicil
" of the psirty at the time of making his will or testament was to govern as to
"that capacity or Incapacity." Story, s. 468, and Ltmwrenoe v. Kitteridffe
(1852), 21 Oonn. 582.
(k) See In Goods of Lacroix (1877), 2 P. D. 94; p. 734, note (o), post.
" place.
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The

98), which, however, does not extend to Ireland.

c.

will is

vjalid {y)

Invalidity of Will.

[ii)

Rule

195.

— Any

movables which

of

will

is

invalid

according to the law of the testator's domicil at the time

on account

of his death

of

(1) the testamentary incapacity of the testator (0), or
(2) the formal invalidity of the will

the formalities required

the want of

{i.e.,

by such law {a)

),

or

(3) the material invalidity of the will (i.e., on account of its provisions being contrary to such

law
is

(5)),

(subject to the exceptions hereinafter mentioned,

to the effect of

Rule 197

(c)

)

Comment and

and

invalid.

Illustrations.

Testamentary incapacity of

testator.

A will executed by a testator who is under an incapacity (e.g.,
on account of minority) by the law of his domicil, will not be
Clause 1 of our Rule is not affected by
held valid in England.
the Wills Act, 1861 (24 & 25 Vict. c. 114) (d), ss. 1 and 2, and
applies as well to aliens as to British subjects (e).
is domiciled in a country where the age of majority
and where a minor cannot make a will. He, when resident

Testator

1.
is

25,

(y) See Freke v. Carbery (1873), L. E. 16 Eq. 461. Compare De FogasB. Ir. 123; In Goods of Geatili (1875), Ir. Eep.

sieras v. JDiiport (1881), 11 Ii.

9 Eq. 541.
(z) In Goods of Uaraver (1828), 1 Hagg. Eco. 498; Story, s. 465, citing
Lawrenoe v. Kitteridge, 21 Oonn. 582 (Am.).
(a) 1 Williams, Executors (11th «d.), pp. 269—283; Craigie v. Lewin (1843),
3 Ourt. 435; De Ziohy Ferraris v. Sertford (1843), 3 Curt. 468, 486; Bremer
V. Freeman (1867), 10. Moore, P. C. 306; FnoUn v. Wylie (1862), 10 H. L. C.

1; 31 L. J. Ch. 402.

(6)

Whicker

v.

Hume

(1858), 7

Curling (1824), 8 Sim. 310;
Oompare Westlake, ss. 85, 86.

V.

(c) I.e.,

Rule

as to effect of

H. L. O. 124; 28 L. J. Ch. 396; Thornton
Campbell v. Beaufoy (1859), Johns. 320.

change of domicil after execution of wUl.
\

(d) These sections are reproduced in Exoeptions 1 and

But

Rule 197, p. 732, post.
In Goods of Maraver (1828),

2, pip.

\

725, 729, post.

see

(e)

See

'.'.;•

p. 732, post.

1

Hagg. Ecc. 498;

Story,

s.

465.

46

D.
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but not domiciled in England, makes a will of movables at the age

The

of 22 and dies.

will is invalid.

An

Englishman, domiciled in England but living in VirThe will,
ginia, makes a will when 19 years of age and dies.
though valid by the law of Virginia, is invalid here, on the ground
2.

that an infant

is

incapable of

Formal

A

making a

will (/)

invalidity of mil.

though made by a person capable of making it, may
nevertheless be invalid for want of some formal requisite e.g.,
signature by the testator, attestation by the required number of
It may, in short, be defective for want
witnesses, and so forth.
Such a defect
(to use the terms of English law) of due execution.
will,

constitutes a formal invalidity.

The question whether a
words, whether it

is

or

in accordance with the

is

will is duly executed,

in other

or,

not formally valid, must be determined

law of the

testator's domicil.

In

cases, in

short, of testamentary disposition, as in cases of intestate succession,

the rule of our Courts (though subject now, as regards formal
validity, to considerable exceptions {g)) is to look to the
testator's domicil.

it

should carefully be noted,

law of the
is still

the

It applies to all wills, whether of British subjects or of

rule.

aliens, which, for

Eule 195

tions to
1.

This,

An

whatever reason, do not

American, citizen domiciled at

in England,

within the excep-

fall

Qi).

makes

New

York, but resident

his will while in England, according to the

by the English Wills Act. The wiU is invalid,
the law of New York, for want of publication (i).

formalities required

according to

His will
2.

An

is

invalid.

American

attested as required

New York, executes when
by the law of France, but not

citizen, domiciled at

in France a holograph will, valid

by the law of New York.
His will is invalid.

He

leaves movable

property in England.

A

3.
British subject born in the Mauritius, but whose parents
were at the time of his birth domiciled in France, comes to

(/) Eevised Code of Virginia, 224, oited 4 Kent (12th ed.), p. 506, note (e).
{g) See Exceptions 1 and 2, pp. 725, 729, post.
(A) See, e.g., In Goods of Laoroix (1877), 2 P. D. 94; but note that the "law
of the testator's domicil " means, as already explained (see p. 81, note (a;), and

p. 713, ante), the
(»•)

law or rule applicable to the particular

See 4 Kent (12th ed.), p. 615, note (b).
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England and acquires an English domicil. He, whilst in Loudon,
executefi a will of movables in England according to tha forms
required bv the law of Mauritius, but not according to the English
Wills Act. The will is invalid (fc)
4.

A

naturalized British subject

resident in England, but

is

United States. He retains
his American domicil, and whilst on a visit to the Continent
makes a will, which is executed in accordance with the formalities
required by the English Wills Act, but not in accordance with the
formalities required either by the law of the testator's domicil
or by the law of the country where the will is made.
The will is
his domicil of origin is in one of the

invalid

(I).

Material invalidity.

A will made by a person under no testamentary incapacity (m)
and duly executed or formally valid (m) may nevertheless be inwholly or in part inoperative, because it contains proviThus, English law
sions to which the law will not give effect.
prohibits bequests upon trust for accumulation beyond certain
valid, or

periods (n); the law of France (o), as of Scotland (p), invalidates

bequests of more than a certain proportion of the testator's pro-

perty in derogation of the rights of his widow or children; the

law of Louisiana makes void a bequest for charitable purposes to
Such invalidity, arising
an unincorporated body of persons (q)
from the nature of the bequest, is termed material or intrinsic invaKdity, and whether a will is or is not void wholly or in part on
account of such material or intrinsic invalidity depends upon the
law of the country where the testator is domiciled. Thus, where
a British subject domiciled in France made a disposition of his
.

(A)

Remark

that this will does not oome within Exception

1,

p. 725, post, per

within Exception 2, p. 729, post.
(J) Such a will, being invalid by th« law of the testator's domicil, falls
within Rule 195, p. 721, oMte, and does not fall within either of the Exceptions
to it. See App., Note 21, " The Wills Act, 1861." See, as further illustration.

In Goods of Gatti (1879), 27

W.

E. 323; and contrast In re Gaily (1876), 1

P. D. 43S.

(m) See
(n)
(o)

p. 721, ante.

The Thellusson Act (39 & 40 Geo. III.
See Thornton v. Curling (1824), 8 Sim.

(p) Conf. Bell, Principles of

Law

c.

98).

310.

of Scotland (11th ed.),

Macdonald v. Maodonald (1872), L. R. 14 Eq.
:Boe V. Anderson (1862), 24 D. 732.
(g')

46(2)
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movable property which, though valid by the law of England, was
by the law of France, the will was held inoperative (r)
Nor* is the efiect of the material invalidity of a will affected-,
at any rate where there is no change of domioil, by the Wills
Act, 1861 (24 & 25 Vict. c. 114) (s). That Act renders formally
valid, and therefore admissible to probate, a will which might
otherwise be bad for defects of form; but even when a will has
been admitted to probate in solemn form, and therefore must be
held not defective as to its formal requisites, it is, in so far as its
provisions contravene the law of the testator's domicil, treated
here as inoperative, and the persons obtaining probate wiU. be held
by the Courts to be trustees for those who would be entitled to

invalid

succeed to deceased's property

if

(as far as the inoperative pro-

had died intestate.
Where a will was admitted to probate in solemn form, but
there was a doubt whether the provisions were valid according to
the testator's lex domicilii, the law was thus laid down:

visions go) he

—

"

A

probate

is

conclusive evidence that the instrument proved

was testamentary according to the law of this country. But it
proves nothing else.
That may be illustrated in this way:
Suppose there was a country in which the form of a will was
exactly similar to that in this country, but in which no person
could give away more than half his property. Such an instrument made in that country by a person there domiciled, when
brought to probate here, would be admitted to probate as a
matter of course. Probate would be conclusive that it was testamentary, but it would be conclusive of nothing more; for after
that there would arisie the question, how is the Court that is to
administer the property to ascertain who is entitled to it? For
that purpose you must look beyond the probate to know in what
country the testator was domiciled, for by the law of that
country the property must be administered. Therefore, if the
testator, in the casie I have supposed, had given away all his
property, consisting of 10,000L, it would be the duty of the
Court that had to construe the will to say 5,000L only can go
according to the direction in the will; the other 5,0001. must go
in some other channel" (t).
Thornton

v. Curling (1824), 8 Sim. 310; Campbell v. Beaufoy (1859),
See Whicker v. Kume (1858), 7 H. L. C. 124, 156, 157.
These oases were no doubt decided in reference to the law as it stood before
1861, but (at any rate whem there is no change of do.micil) the Wills Act, 1861,
does not, it is submitted, affect the matter.
(s) See Rule 197, p. 732, post, and A,pp., Note 21, " The Wills Act, 1861."
(0 WhicTcei- V. Hume (1858), 7 H. L. O.' 124, 156, 157, judgment of Cranworth. C. Conf. judgment of Lord Wensleydale, ibid., 165, 166.

(r)

Johnson, 320.
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1.

T, domiciled in England, but resident in France, makes
leaving his movable property to trustees upon trusts

a will

for accumulation beyond the period allowed by the Thellusson

Act.

The

will, in

whatever form

it is

made,

is

as regards such

trusts invalid (u)
2.

T, domiciled in France, makes a will while in

containing provisions in contravention of French law.
is

made

in the

form required by French law.

England
The will

It is here, as

regards such provisions, inoperative and invalid (x)
3.

T

England.

dies domiciled in

He

bequeaths "unto the

"Priests of the Society of Jesus, [domiciled] at Richmond, Vic" toria, 2,000Z. sterling, to be spent in masses for the soul of

"my

late wife."

The legacy

is

void under the law of England

(lex domicilii) as a gift to a supersititious use; it

law of Victoria.
invaKd («/)

Exception

1

(«).

strument

The

will

is,

— Every will
made

is

valid under the

so far as the legacy is concerned,

and other testamentary inKingdom by a

out of the United

British subject (whatever

may

be the domicil of

such person at the time of making the same or at
the time of his or her death) shall, as regards

be held to be well executed for
the purpose of being admitted in England and
Ireland to probate,, and in Scotland to confirmation,
if the same be made according to the forms required
personal estate

(a),

either

by the law
made {b), or

[1]

of the place

where the same was

(«) Freke v. Carhery (1873), L. E. 16 Eq. 461.
(a) Thornton v. Curling (1824), 8 Sim. 310.

A

is

\s%aji^ by a testator domiciled in England, void by the law of England,
(y)
In re Elliott,
invalid though given to persons not domiciled in England.

W.

judgment of North, J. The view
by English law has
been rejected by the House of Lords in Bourne v. Eeane, [1919] A. 0. 815.
See App., Note 21,
(z) The Wills Act, 1861 (24,. & 25 Vict. c. 114), s. 1.
Elliott v.

Johnson (1891), 39

K.

297,

this ease that legacies for masses are void

acted

upon in

"The

Wills Act, 1861."

(a) See In re Grasai, [1905] 1 Ch. 584;

In re Lyne's Settlement Trusts,

[1919] 1 Ch. (c. A.) ao.
(6) See for a curious application, Lyne v. Be la Eerte (1910), 102 L> T. 143,
in which a holograph will made "ml Prance in a form valid by French law by a
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by the law of the place where such person
was domiciled when the same was made, or
[3] by the laws then in force in that part [if

[2]

any] (c) of His Majesty's dominions where he
had his domicil of origin.
Comment.
This

Exception

is

(except the figures and words in square

brackets) given in the terms of the Wills Act, 1861 (24

114),

c.

Lacroix

s.

& 25

Vict.

the words "if any," suggested by In Goods of

1;

(d), are

added for the sake of clearness.

It will, however, be observed that part of the

refers to cases in

which there

may

Exception

(e)

have been a change of domicil

between the execution of the will and the death of the testator,
and therefore are not, strictly speaking, within an Exception to
B/uIe 195
The effect of a change of domicil (/) is considered in
.

comment upon Rule 197.
A will to come within this Exception must be, first, a will
"made out of the United Kingdom-" {g) {e.g., in Guernsey or in
France); secondly, a will " made by a British subject," who may
the

be either a natural-born or a naturalized {h) British subject, but

must be a British subject

at the

time when the will is exeThe term "per-

(i); thirdly, a will of "personal estate."
sonal estate " is used in its strict technical sense,

cuted

and includes all
interests in English land {e.g., leaseholds) which come within
the description of personal estate (fc),' though such interests are
not movables (?)
England is admitted to probate, though it deals with
wrongly dated, whUe French law regards the date as an

teetator domiciled in

leaseholds

and

is

essential feature.
(c)

See In Goods of Laoroix (1877), 2 P. D. 94. The expression "His
is of course equivalent to " British dominions " as

Majesty's dominions "
defined p. 68, ante.
(df)

(1877), 2 P. D. 94.

(e) Viz., the

Contrast In Goods of Gatti (1879), 27
words in the parenthesis and clause 2.

(/) See, especially, p. 733,

note

W.

E. 323.

(I), post.

For meaning of " United Kingdom," see p. 68, ante.
(h) In Goods of Gaily (1876), 1 P. I>. 438.
(i) In Goods of Von Buseok (1881), 6 P. D. 211; Bloxam v. Favre (1883),
8 P. D. 101, 105, judgment of Honnen, Pres., and (1884), 9 P. D. (O. A.) 130.
(g)

Qc) In re Grassi, [1905] 1 Ch. 584; Carlton v. Carlton (1887), 35 W. E. 711.
(0 See pp. 75 77, ante. An interest in lands held by trustees under a mar-

—

riage settlement with power of sale

ment

is

personal property.

Trusts, [1919] 1 Oh. (C. A.) 80, 91, 92.*
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When the above three conditions are fulfilled, a will (though
not executed according to the form required by the law of the
testator's domicil at the time of his death) will be held to be
"well executed for the purpose of being admitted to probate"
{i.e., will be held formally valid), if executed according to any of
the forms specified in the Exception.

As

& 25 Vict. c. 114), does not invaliany form which would be valid inde-

the Wills Act, 1861 (24

date (to) a will

made

in

pendently of the Act, a British subject can still make a valid will
of movables by following the form required by the law of his

Hence it may happen that a British subject poswhen residing out of the United Kingdom, a choice of

actual domicil.
sibly has,

three (n) different forms, according to

make a
valid

will of movables

At

.

Ho

Italy.

origin in
in

England.

in

Germany

is

the

which will be

any one of which he may
held, as far as form goes,

Thus, a British subject

moment

of

making

is

domiciled in

his will he is travelling in

the son of Canadian parents and has a domicil of

Nova

He may make

Scotia.

any one of three

a valid will of movables

different forms, viz., the

domicilii), the Italian

form

{lex actus), the

German form {lex
Nova Scotian form

{lex domicilii originis).
If,

however, the testator

will, if

made

is

a naturalized British subject, his

only in accordance with the form required by the

law of the place where he has his domicil of origin,
weU.

turn out to be invalid.

The

testator, for

may

example,

very
is

a

Frenchman whose domicil of origin is French. He becomes a
British subject by naturalization. He is domiciled in Massachusetts

and

is

resident in

New

York, where he makes his will in

accordance with the forms required by the law of the place where

he has his domicil of origin (viz., France), but not in accordance
with the forms required by the law of New York. The will is
It is not made according to the forms required by the
invalid.

law of the country where the testator
chusetts.

It is not

made according

law of the place where

it is

made,

is

domiciled, viz., Massa-

to the
viz.,

forms required by the
York. It is made

New

(m) " Nothing in this Act contained shall invalidate any will or other testa" mentary instrument, as r^ards personal estate, which would have been valid
" if this Act had not been passed, except as such will or other testamentary in" strument may be revoked or altered by any subsequent will or testamentary
" instrument made valid by this Act.'' The Wills Act, 1961, s. i.
(«) If there has been a change of domicil, he hag in effect a choice of four
different forms. See p. 719, note (m), ante ; and Rule 197, p. 732, post.
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according to the forms required by the law of the place where the
testator has his domicil of origin (viz., France), but this place is

not "part of His Majesty's dominions."
If, indeed, the law of Massachusetts held such a will valid when

made by a British subject (o), the will might be good as being
made in accordance with the testator's lex domicilii, but it may
pretty confidently be assumed that the Courts of Massachusetts

would not hold the will

valid,

and therefore that

under Rule 194 nor under Exception

it

would neither
England.

1 be held valid in

Illustrations.
1

T, a British subject domiciled in England, goes for a few

.

hours to Boulogne.

While there he executes a

will of all his

personal property, including English leaseholds, in accordance

with the forms required by the law of France, but not in

The

accordance with the forms required by the Wills Act, 1837.
will
2.

is

valid.

The circumstances

that

T

will

is,

same

are the

as in Illustration 1, except

The

executes a will of all his real and personal property.

as regards the real property, invalid, but as regards the

personal property, valid (p)
3. T, a. British subject, is the son of Canadian parents and has

He is travelling in Italy He
He makes a will of all his movable

a domicil of origin in Nova Scotia.
domiciled in Denmark.

is

.

property in accordance with the form required either (a) by the law
of

Denmark

or (c)

(lex domicilii), or (b)

by the law of Italy

(lex actus),

by the law of Nova Scotia (lex domicilii originis)

.

The

will is valid.
4.

I' is

a

Frenchman whose domicil

of origin

has become a British subject by naturalization.
in Massachusetts

.

the forms required

He makes

is

French.

He

He

domiciled

is

a holograph will in accordance with

by the law

of France (lex domicilii originis),

but not in accordance with the forms required by the law of Massachusetts,
6.

where he

is

domiciled.

The

will is invalid.

T, an Englishwoman, was a natural-born British subject and

at her birth domiciled in

England.

and thereby becomes an

alien.

She marries a German

After her marriage

T

subject

executes a

See In Goads of Lacrolx (1877), 2 P. D. 94, where a will made by a
in England but domiciled in France was, though made
in the English form, held valid on the ground that the French Courts held such
a will good in the case of a British subject.
(o)

Frenchman nataralized

(?j)

Compare

p. 726, ante.
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will of

movables executed in accordance with the foims required

by English law {lex domicilii originis), but not in accordance with
the forms required by German law.
The will is invalid (g).

—

(r).
Every will and other testamentary instrument made within the United Kingdom by any
British subject (whatever may be the domicil of
such person at the time of making the same, or at
the time of his or her death) shall, as regards

Exception 2

personal estate, be held to be well executed, and
shall

be admitted in England and Ireland to pro-

bate,

and

in Scotland to confirmation,

if

the same

be executed according to the forms required by the
laws for the time being in force in that part of the

United Kingdom where the same

is

made.

Comment.
ct

This Exception reproduces verbatim the Wills Act, 1861 (24
25 Vict. c. 11-1), s. 2. It will be noticed that the words in

may

parenthesis refer to cases where there

have been a change of

domicil between the execution of the will and the death of the

and therefore are not, strictly speaking, within an ExcepRule 195. The effect of the terms referring to a change
of domicil is considered in the comment upon Rule 197.
A will to come within this Exception must be: first, a will
"made within the United Kingdom"; secondly, a will made by
testator,

tion to

a "British

who may be

subject,"

either a natural-born or a

naturalized British subject, but must be a British subject at the

time when the will

executed

is

(s);

estate " in the strict sense of that

thirdly, a will of "personal

term

If these conditions are

{t).

satisfied, a will (though not duly executed according to the law

of the testator's domicil) will be held to be well executed, and will
(?) Bloxam v. Favre (1S84), 9 P. D. (O. A.)' 130. T at the time of executing
the will was an alien, and therefore the will does not oome within Exception 1.
(?) 24 & 25 Viet. o. 114, s. 2. See App., Note 21, "The Wills Act, 1861 ";
note that " United Kingdom " does not include the Isle of Man or the Cliannel
Islands, see p. 68, ante.

On

Munro

1

v.

Coutts

(1813),

(s)

Whyte (1882),
Compare p. 726, note

if)

See p. 726, ante.

Hamilton

v.

the forms of wills recognized in Scotland, see

Dow
9

437;

Scott

v.

Soeales

E. (H. L.) 53.

{€),

ante.
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{i.e.., will be beld formally valid) if
executed " according to the forms required by the laws for the
" time being in force in that part of the United Kingdom where

be admitted to probate

made." Thus, a British subject may, when within
Kingdom, make a will of movables which is to be
held duly executed if he makes it either according to the form
required by the law of the country where he is domiciled (e.g.,
Mauritius) or according to the form required by the law of the
"the same

is

the United

country where the will

A

will, it

made,

is

e.g., Scotland.

should be noticed, which falls within either Excep-

must be held by an English

tion 1 or Exception 2, though it

Court
still,

to be

duly executed or free from any formal defect,

Act of 1861, be

as before the

testator

is,

making

a

may

invalid, either because the

according to the law of his domicil, incapable (m) of
will,

because

or

the

will

materially

is

invalid

or

inoperative as containing provisions contravening the law of the
testator's domicil.

Sub-Rule.— The law

of a deceased person's domicil at

the time of his death, in genei-al, determines whether, as
to his movables,

he does or does not die

intestate.

Comment.
This Sub-Rule

is

an immediate result of the principle that the

validity of a will (x)
testator's domicil.

is

in general determined by the law of a

A. French citizen dies domiciled in England,

leaving an unattested testamentary document, written wholly in
his
it

own hand and signed by

he

is

himself.

At the moment

resident in Paris; he leaves no other will.

of executing

Our Courts

decide, looking wholly to ordinary English law, that the
is

not a

will, i.e., that the

deceased has died intestate.

will

document
If,

on the

had died in England but domiciled in
France, and the document had been executed in England, our
other hand, the testator

Courts would, in deciding whether
looked wholly to French law.

it

constituted a will or not, have

In either

case, therefore,

the testator does or does not leave a valid will,

or, in

whether

other words,

whether he does or does not die intestate, is determined by our
Courts in accordance with the law of the deceased's domicil.
(«) See Eule 195, p. 721, ante.
(«) See Rule 194, p. 719, ante, and Rule 195, p. 721, a?ite; and compare

Rule 193, p. 716,

ante.^
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The effect, however, of Exceptions 1 and 2 to Rule 195 (t/),
and of Eule 197 (z), oi-, in other words, of the Wills Act, 1861
(24 & 25 Vict. c. 114), occasionally is that wiUs are held valid
by our Courts though not made in accordance with the testator's
lex domicilii, or, in other words, that a deceased person is held by
English Courts to have died testate who, according to the law of
his domicil at the time of his death, has died intestate.

(m)

Rule

196.

Interpretation of Will.

— Subject

to

the

exception

hereinafter

mentioned, a will of movables is (in general) to be
interpreted with reference to the law of the testator's
domicil at the time

when

the will

is

made.

Comment.
This Rule bears upon two different cases:
First.

Where

—

the testator uses technical terms of law, which

have a definite meaning attached to them by the law of his domicil,

must be interpreted with reference to such law.
Where he has used terms the meaning of which is not
governed by a rule of law, such as names of measures, weights,
money, &c., it is reasonable to presume (a), in the absence of ground
to the contrary, that he meant the measures, weights, &c., known
by these names in the country where he was domiciled.
Except, however, in the cases in which the construction of a will
is governed by an absolute rule of law, the maxim, that the terms
his will

Secondly.

of a will should be construed with reference to the law of the
testator's domicil, is a

not be adhered to

mere canon of interpretation, which should
there is any reason, from the nature of

when

the will, or otherwise, to suppose that the testator wrote
reference to the law of

some other country

it

with

(6)

(2) See p. 732, post.
No. VI., pp. 60, 61, ante; Campbell v.
Sandford (1834), 2 CI. & P. 450; Campbell v. Campbell (1866), L. E. 1 Eq.
383; In re Fergusson's Will, [1902] 1 Ch. 483; Baring v. Ashbm-ton (1886),

(y) See pp. 725, 729, ante.
(a) See Intro., General Principle

54 L. T. 463.
(*) In re Price, [l^OO] 1 CSi. 442, 452, 453, judgment of Stirling, J.; In re
B'Este's Settlement, [1903] 1 Oh. 898, 900, judgment of Buckley, J.; In re
Soholefield, [1905] 2 CJh. 408; In re Simpson, [1916] 1 Ch. 502; In re Wilkinson's Settlement, [1917] 1 Ch. 620;

Rule 201, p. 754,

post.

See as to the non-e£Eeot of change of domicil after execution of
p. 732, post.
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Exception.

— Where

a will

is

expressed in the technical

terms of the law of a country. where the testator is
not domiciled, the will should be construed with
reference to the law of that country.

Comment.
There are at least two difi'erent cases
this Exception applies (c)

When

First.

country where

a will

it is

is

to

which the principle of

expressed in the technical terms of the

executed, the presumption is that the testator

had reference to the law of the place of execution, and the
therefore, should be construed with reference to that law.

will,

Thus,

a testator domiciled in England, but living in France, executes a

which is expressed in all the technical terms
Such a wiU ought, it is conceived, to be interpreted with reference to French law.

will there in French,

of French law.

When

Secondly.

the country where

again

a will
it is to

is

expressed in the technical terms of

be carried into

efEect,

the presumption

that the testator had reference to the law of the country

is

where the will was

and the will, therefore,
should be construed with reference to that law {d)
Thus, an Englishman domiciled in France executes a will there,
leaving his money on English trusts to be executed in Engla.nd.

The

will

cannot,

is

to be carried into effect,

expressed in the technical terms of English law.

it is

conceived, be a doubt that the will

must be

There
inter-

preted with reference to English law.

{iv)

Effect of Change of Testator's Domicil after

Execution of Will.

Rule

197.

—[Subject

to the possible exception herein-

mentioned] no will or Other testamentary instrument
[whether executed by a British subject or by an alien (e)]
shall be held to be revoked or to have become invalid,
nor shall the construction thereof be altered by reason

after

—

Compare 1 McLaren, Law of Wills and Succession, sa. 63 70 Braiford
Young (1885), 29 Cb. D. (C. A.) 617. Oontrast Anstruther v. Chalmer
(1826), 2 Sim. 1, where the interpretation followed the law of domicil, not that
(e)

;

V.

of the country where, and in the technical language of which, the will
(rf) Compare In re Miller, [1914] 1 Ch. 511.
(e) This

view

is

confirmed:

Re

Digitized
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any subsequent change
making the same(/).
of

domicil

of

the person

of

Comment.

A
may

testator

die

may

execute his will

when domiciled

when domiciled

in England.

If this

in France, and

is so,

the question

whether the validity of the will depends on the law of France
It is to a case of this kind that
or on the law of England.
Rule 197 applies.
arises

This Rule, if we omit the words in brackets, reproduces verbatim
the Wills Act, 1861 (24

& 25 Vict.

s. 3 (^)
with this Rule
195
should be read the two Exceptions to Rule
{h) whereof Exception 1 {i) reproduces the Wills Act, 1861, s. 1, and Exception 2 (Jc)

reproduces the Wills Act, 1861,

o.

s.

114),

2.

;

Our Rule, taken together

with that part of these Exceptions which rfefers to a change of
domicil, embodies an alteration in the law with respect to the effect

on the validity of a will of a change in the
the execution of the will

testator's domicil after

(l).

Wills Act, 1861 (24 & 25 Viot. c. 114), s. 3.
" The Wills Act, 1861."
ig) See App., Note 21,
(A) See p. 721, ante.
if)

(i)

See p. 725, ante.

{k) See p. 729, ante.
(l)

It

is difficult

to understand the precise relation in this matter between

on the one hand, and

sect. 3, on the other, of the Wills Act, 1861.
each provide that a will of a Britisli subject which comes
within the terms of the section, shall, as regards personal estate, be held to be
well executed " whatever may be the domicil of such person at the time of

sects. 1

Sect. 1

and
and

2,

sect. 2

"making the same, or at the time of his or her death "; whilst sect. 1 specifically provides that a will shall be held to be well executed " if the same be made
" according to the forms required ... by the law of the place where such
" person was domiciled when the same was made.'' When it is remembered that
a will of movables, independently of the Act, is valid if made in aocordajice
with the forms required by the law of the place where the testator is domiciled
at the time of his death (compare the Wills Act, 1861, a. 4), it seems to follow

made by a

British subject is prevented, by sects. 1 and
from being rendered invalid by change in. the testator's
domicil. But sect. 3 enacts that no will shall become invalid by reason of any
subsequent change of domicil of the person making the same. The result, then,
in respect to the will of a British subject would on the whole appear to be that,
as regards the effect to be atrributed to a change in the testator's domicil after
the execution of his will, sect. 3 overlaps, so to speak, sects. 1 and 2, or, in
other words, that the law would, as regards the will of such British subject,
be unaltered, were the provisions in sects. 1 and 2, which have regard to a
(See App., Note 21, "The Wills Act, 1861.")
change of domicil, omitted.
But sects 1 and 2 apply only to a will made by a British subject, whereas
sect. 3 applies to a will made by an alien (Ee Groos, [1904] P. 269), and
sects. 1 and 2 deal with form only.

that a will of movables

2 of the Wills Act, 1861,
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Up

to 1861 our Courts probably held (to) (as appears still to be

maintained by the Courts of those parts of the United States
where the English common law prevails (w)) that a wiU invalid
in point of form by the law of the country where the testator
dies domiciled

is

to be held invalid, even

though perfectly

valid

according to the law of the country where the will was executed.

Thus,

if

a testator, while domiciled in France,

will in the

form allowed by the

lavv^

made a holograph

of France, but not duly

executed according to the English Wills Act, and afterwards died

domiciled in England, his

wrill

was, before 1861, held invalid

The enactment (the Wills Act, 1861, s. 3) embodied in
197
Rule
was passed to remedy the inconveniences or remove the
doubts arising from this state of the law.
here (o).

As

the Wills Act, 1861 (24

& 25

Vict.

c.

114), applies to

all

made by persons who die after 6th August, 1861, and as the
third section of the Act applies to the wills both of aliens and of
British subjects, a will made by a person capable of making it by
the law of his domicil at the time of its execution, and made in
the form required by such law, will not now be treated by any
wills

English Court as invalid, either because the testator was under
a testamentary incapacity

by the law

domiciled (in which case the law seems to

Act as it is now), or because the
form required by the law of such country.

before the
the

where he died
have been the same

of the country

will

is

It is also clear that all questions of interpretation

not

made

must be

with exactly as they would have been dealt with had the

in

dealt

testator

not changed his domicil.
(»»)

The law before 1861

as to the effect of a ohang-e of domicil on the validity

Compare Story, s. 479 g, and Weatlake
326; Stanley v. Bernes (1831), 3 Hagg. Ece. 373, 447; Croher v.

of a will was not free from doubt.
(1st ed.),

B.

Marquis of Hertford (1844), 3 Moore, P. C. 339; Page

v.

Donovan

(1857),

Deane, 278.
(») See Story, s. 479 g, citing Nat v. Coon, 10 Miss. 543. See JDupuy v.
Wurtz, 53 N. Y. 656; Moultrie v. Hunt, 23 N. Y. 394. Compare Wharton
(3rd ed.), sa. 670, 571.
(o) In the case of an Englishman making his will in England and dying
domiciled in Prance, inconvenience would not arise, since Continental Courts
maintain the principle loous regit actum, or, as applied to the present case, that
a will is formally valid if made according to the forms required by the law of

Croohenden v. Fuller (1859), 1 Sw. & Tr. 441.
In 1857, however, the Privy Council held in Bremer v. Freeman, 10 Moore,
P. C. 306, that the will in English form of » testator domiciled in France was
invalid by French, and theirefore by English law, and the Act of 1861 was
passed partly in order to obviate the inconvenience of this result. Hamilton
,. Dallas (1875), 1 Ch. D. 257.
the place of execution.
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First Question.

—Can a

will,

which

is

invalid

by the law of the
by

testator's domicil at the time of its execution, be rendered valid

his subsequent change of domicil?

As we are concerned only with the rules of law applied by
English Courts, the question raised is, whether our Courts will
or will not, under all circumstances, hold a will invalid because it
was invalid by the law of the

testator's domicil at the time of its
This inquiry can arise only on the supposition that
the will, though invalid by the law of the testator's domicil at
the time of its execution, would (but for the possible effect of that

execution?

law) be valid by the law of the testator's domicil at the time of

We

must further suppose that the will is not one
which, being executed after 6th August, 1861, by a British subject,
is made in one of the forms allowed by the Wills Act, 1861,
ss. 1 and 2, or, in other words, which comes within either of the
Exceptions to Rule 195.
his death.

In these circumstances the answer
is

to the

by the Wills Act, 1861 (24 & 25

affected

inquiry

Vict.

c.

is

no way

in

114),

3,

s.

and

probably different according as the testator dies domiciled in

England

or in a foreign country.

First.

Where

the testator, having

made

his will in

another

country, dies domiciled in England, the view our Courts will take
conceived, on the cause of its invalidity

of the will depends,

it is

under the law of the

testator's domicil at the

time of execution.

The capacity of a testator to make a will should perhaps be
determined by the law of his domicil at the time the will is made.
" The law of the actual domicil of the party at the time of the
" making of his will or testament [is]," it has been laid down on
high authority, "
Hence,

if

govern as to that capacity or incapacity " (p).
the testator is incapable of making a will by the law
to

of his domicil at the time of its execution, his will may,

it

would

seem, be invalid at the time of his death.
See, however, contra,
(p) Story, a. 46S, approved by PMUimore, a. 863.
Westlake, a. 86. " Either the old or the new rule [i.e., Loird Kingsdown's Act,
" a. 3] is not limited to the forms of execution, but extends to every circumstance
" on which the validity of a will may depend except, it is presumed, the
" testator's capacity which even under the new rule ahould certainly continue to
" be determined by his personal law at the time of hia death." Compare Savigny,

377, p. 282; Bremer v. Freeman (1857), 10 Moore, P. C. 306, 359, as to the
old rule, under which the domicil at death is treated as alone of importance,
but capacity is not specially referred to; Lowrie v. Bradley, 39 Am. Deo. 142,
where the rule is equally general, but without special allusion to capacity';
8.

Wharton (3rd

ed.), a. 585.
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The form

by the law of

of a will is perhaps to be determined

the testator's domicil at the time of his death (g).
the will

was invalid only

law of the

for

If, therefore,

want of the form required by the

testator's domicil at the

time of

its

execution, the will

might perhaps, under the circumstances supposed, be held

The material

valid.

or intrinsic validity of a will depends on the law

of the testator's domicil at the time of his death (r).
If, therefore, the will

was invalid

or inoperative, according to

the law of the testator's domicil, at the time of

account of

its

material invalidity,

i.e.,

its

execution, on

on account of

its provisions,

but the provisions of the will are not opposed to the law of the
testator's domicil at the time, of his death, the will is valid.

Secondly.

Where

the testator, having

made

his will, then, after

a change of domicil, dies domiciled in a foreign country, the
of a change of domicil in

making the

effect

will valid will depend wholly

If on any
on the law of the country where the testator dies.
ground the will is good by the law of his last domicil <(e.g.,
France), it will be treated as valid in England.

Second Question.

—When

a testator or testatrix, having

made

a will, subsequently changes his or her domicil, and also whether

before or after such change of domicil marries, what

which to determine whether the marriage operates

is

the law by

as a revocation

of the will?

This inquiry

is

raised

by the

fact that under the law of some

countries {e.g., England) a marriage ipso facto revokes any will

made

before marriage by either party to the marriage, whilst

(j) I.e., where, as in the case under consideration, 24

&

26 Vict.

v;.

114, does

not apply. See Bremer v. Freeman (1857), 10 Moore, P. 0. 306, 359; Story,
Contrast In Goods of Stoddart (1862), 31 L. J. P. & M. 195, which
s. 473.
is {semhle) wrongly decided.
(r) " There is a universal agreement in referring to the law of the domicil at

" death, as opposed to that of the domicil when the will was made, all questions
" of its intrinsic validity as of the proportion of his estate of which the testator
;

"may

by simple preterition, and
These words are cited from the
first edition of Westlake, Private International Law, published in 1859.
They
do not recur in his later editions; but see Westlake (5th ed.), s. 122. They
express, however, a sound principle, and are supported by In re Groos, Groos
v. Groos, [1915] 1 Oli. 572, where it was held that the change of a testator's
domicil from Dutch to English after the execution of a will extended her testamentary power by removing the limitation imposed on it under Dutch law.
The construction of the will is not altered, but the property aif ected is increased
Compare In re Bridffer, [1894] 1 Oh. 297, per Lindley, L. J.;
in amount.
In re Groos, [1915] 1 Oh. 677.
dispose, legitim, disherison of natural heirs

" so forth."

Westlake

(1st ed.),

s.
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under th^e law of other countries
does not revoke a will

When,

or the wife.

made

(e.g.,

Scotland or France) marriage

before marriage either

therefore, to take one

by

the husband

example only,

H makes

a will whilst domiciled in England, and afterwards acquires a

Scottish domicil and marries

W, an Englishwoman,

it is

clearly,

necessary to determine on his death whether the validity of his

by the law of England, where he was
or by the law of Scotland; where he is
domiciled at his death. If its validity depends upon the law of
England, it has been revoked by his marriage. If its validity
depends upon the law of Scotland, it remains in force at the time
of his death.
The answer to our question, both in this and in
will is to be determined

domiciled when he made

it,

every other case that can

arise, is that

English Courts determine

the effect of marriage as the revocation of a will of movables or

immovables (s) made before marriage by the law of the country
where the testator or the testatrix is domiciled at the moment of the
In order fully to appreciate the effect of the rule
ma,rriag6 (t)
upheld by our Courts, it must be remembered that the domicil of a
wife becomes, at the moment of marriage, the same as the domicil
.

of her husband.

English Courts therefore, in

effect,

hold that the

question whether or not a marriage operates as the revocation of a
will which has been made by either husband or wife before

marriage, must be determined in accordance with the iaw of the
country where he is domiciled at the moment of the marriage.
Thus, if he is then domiciled in England, the marriage revokes any
will already made, either by himself or by his wife, and it is not
If
rendered valid by his afterwards acquiring a Scottish domicil.
domiciled
in
Scotland,
neither
he
is
marriage
the
at the moment of
his nor his wife's will is revoked

by the marriage, even though

the time of his death they have acquired an English domicil.
is the principle adopted by our Courts inconsistent (m)
Rule 197, or in other words, with the Wills Act, 1861, s. 3.

(«)

See Wills Act, 1837,

s.

18,

and

1

Stept.

Comm.

at

Nor
with

(14th ed.), p. 362.

(i) In Goods of Reid (1866), L. R. 1 P. & D. 74; In re Martin, Loustalam.
V. Loustalan, [1900] P. (C. A.) 211; Re Groos, [1904] P. 269; Wesierman v.
Schtmb (1905), 13 So. L. T. 594; (1905), 43 Sc. L. E. 161.

(«) " The rule of English law which makes a woman's will null and void on
" her marriage is part of the matrimonial law, and not of the testamentary law.''
In re Martin, Loustalan v. Loustalan, [1900] P. (O. A.) 211, 240, judgment of
Vaughan Williams, L. J.

47

D.
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Illustrations.

A

when domiciled in France, makes a holograph
will of movables valid by the law of France, but not attested
by the witnesses required by the English Wills Act. He afterwards becomes domiciled in England and dies there. The will is
1.

testator,

valid {x)

An

2.

Englishman

domiciled in a country where minority

is

ends at 25, and minors are under a testamentary incapacity.

He

makes a will of movables at the age of 22, and after he has
attained the age of 25 acquires a domicil and dies in England.
His will would (perhaps) be held invalid in England (?).

An

3.

alien

England a

when domiciled

in a foreign country executes in

will of movables according to the

forms required by the

law of England, but not in accordance with the forms required by
the law of his domicil.
He afterwards becomes domiciled and
dies in England.

The

will is possibly valid (?) {y).

A Frenchman domiciled in France makes a will

4.

bequeathing

movable property in a way prohibited by the law of France,
He becomes domiciled
and dies in England. The will (semble) is valid.
his

but not prohibited by the law of England.

>

T, a

5.

man

domiciled in Scotland, makes a will of movables

there and t^en marries.

domiciled in England.

After his marriage he becomes and dies
His will is valid (z), i.e., is not revoked by

the marriage.

T, a

6.

man

domiciled in England, makes a will of movables

there and then marries.

domiciled in Scotland.

After his marriage he becomes and dies
His will is invalid, i.e., is revoked by the

marriage (a)
7

T, a

man

domiciled in Scotland, makes a will of movables

making his will, acquires a domicil in England,
and whilst domiciled in England marries. T afterwards resumes
his Scottish domicil and dies domiciled in Scotland.
His will

there.

T, after

(semble)
(x)

Kule

is

invalid (6).
See the Wills Act, 1861, a. 3.
Contrast In Goods of Stoddart (1862), 31 L. J. P.

197, p. 732, ante.

(y) See p. 736, ante.

& M:

195.
(«)

in

In Goods of Reid (1866), L. E.. 1 P. & D. 74. The reader should bear
that under the law of England marriage does revoke, whilst under the

mind

law of Scotland
(o)

it

Compare In

does not revoke, a will
re Martin, Loustalan

made before marriage.

v.

Loustalan, [1900] P. (C. A.) 211.

(J) I.e., the marriage of T, a person domiciled in England,
his them domicil revoked,

and

is

ia by the law of
not re-validated by hia resumption of a Scottish

domicil.
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T, an unmarried Scotswoman, makes a will of movables

8.

Talid by the law of Scotland.

She resides for some years without
She then marries H, a Scotsman, of whom it is doubtful whether he is domiciled in England or
not.
She continues resident in England till her death. If B. was
at the time of the marriage domiciled in Scotland the will is valid
if he was then domiciled in England the will is revoked, i.e., is

"becoming domiciled in England.

invalid (c)

T, an unmarried Scotswoman domiciled in Scotland, makes

9.

She then marries a Scotsman domiciled in
after the marriage, acquires an English
•domicil and the testatrix thereby becomes and remains domiciled
Her will is valid {d).
in England until her death.
10. T, an unmarried Englishwoman, makes a will of movables
She afterwards marries in England
whilst domiciled in England.
a Scotsman domiciled in Scotland. She dies domiciled in Scotland.
a,

will of movables.

Her husband,

Scotland.

Her

will is valid (e).

Exception.

—A

will

which

is

invalid

on

account

material invalidity according to the law
testator's domicil at the

although,

law

of

it

time of his death

may have been

is

of

of

the

invalid,

valid according to the

the testator's domicil

at

the time of

its

execution.

Comment.
open to some doubt, as it depends upon the
be put upon 24 & 25 Vict. c. 114, s. 3 (/). The

This Exception
interpretation to

is

words of that section are very strong, and may be taken to mean
that a will which would have been operative if the testator had
(c)

In re Martin, Loustalan

v.

Loustalan, [19'00] P. (C. A.) 211.

Re

Groos, [1904] P. 289.
Wetterman v. Sehfuxib (1905), 13
(e) I.e., is not revoked by the marriage.
This result is logically justifiable.
Sc. L. T. 594; (1905), 43 So. L. R. 161.
(d)

The

testatrix at the

momemt

of her marriage

is

domiciled in Scotland.

Her

was at no assignable moment of time invalid by the law of her domioU.
As long as she remained domiciled in England her will was valid, for she was
unmarried. From the moment she married the will was also valid, for from
the moment of marriage she was domiciled ia Scotland.
will

(/)

"

No

will or other testamentary Lnatrument shall be held to have been

" revoked or to have become invalid, nor shall the construction thereof be altered
" by reason of any subsequent change of domicil of the person making the
same." The Wills Act, 1861, s. 3. See App., Note 21, " The Wills Act, 1861."

47(2)
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died domiciled in the country where the will was executed shall

not be rendered invalid or inoperative by any subsequent change
domicil;

of

invalidity,

but probably the Act does not refer to material

and a

will

on account of

tive

which

its

is

wholly or in part invalid or inopera-

provisions being opposed to the law of the

time of death

testator's domicil at the

will, since as before the

Act, be in so far invalid or inoperative.
Illustration.

T, when domiciled in Ireland, executes a will bequeathing

money

in the funds on trusts for accumulation in excess of the

by the Thellusson Act

periods permitted

{g)

.

This statute does

not extend to Ireland, and the bequest would be valid should

domiciled in Ireland.
will,

dies domiciled in

bequest

is

or

is

T

die

T, however, after the eiecution of his

Whether the

England.

will as to this

not invalid in so far as the permitted periods are

exceeded?

(C)

EXERCISE OF POWER BY WILL(h).
Capacity.

(i)

—

Rule 198. A person may have capacity to exercise
by will a power of appointment conferred by an English
instrument, although he does not possess testamentary

capacity under the law of his domicil.

iff)

39

&

(A)

As

to Rules 198

40 G«o.

in.

c.

98.

Conf Freke
.

v.

Carbery (1873), L. E. 16 Eq. 461.

—202, and the illustrations thereof, the reader should note

— (1) Unless the contrary

is expr&ssly stated or is apparent from the conthey refer exclusively to (a) powers of appointment created under an
English instrument; (b) powers of appointment exercised hy will; (c) powers
in regard to movable property.
(2) The word " exercise " is throughout em-

that:
text,

ployed with reference to a power; the word "execute" or "make," with
reference to » will. For American law as to wills in exercise of power, see
Minor, s. 150; Wharton. (3rd ed.), s. 590. Semble, the leading American case
is

SevMll

V.

Wilm&r

(1882), 132 Mass. 131, 137;

Sartigas (1892), 17 R. I. 668.

Power

appointment by will

See Story,

s.

and compare Cotting

v.

De

473a, especially note to 8th edition.

sometimes not revoked by marriage. Wills
power of appointment by will is not revoked
by the marriage alone either of a testator or testatrix, when such will was made
in exercise of a power of appointment vested in him or her, and the estate would
not have passed in default of appointment to his or her representatives. 1
See as to revocation, p. 736, ante; and
Steph. Comm. (14th ed.), p. 362.
compare p. 757, note («), post.
of

Act, 1837,

s.

18.

The

is

exercise of
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The term " English instrument"

Rule and in

in this

the following Rules means an instrument

ment or a will) which creates a power
and operates under English law.

[e.ff.,

a settle-

of appointment,

Comment.

As

—

power of appointment by will generally. Under English
law a person can by an instrument, such as a marriage settlement
or a will, give to some other person (i) a power to appoint by
will the person or persons who shall succeed to movable property on the death of the person to whom the power is given.
The person who thus gives or creates the power is called "the
"donor of the power"; the person to whom the power is given,
to

therefore can exercise the power, is called " the donee of
" the power," or " the appointor," and the power is independent

and who

of any interest in the property vested in the donee of the power;
the person in whose favour the power is exercised is called
" the appointee." Now the donor of the power, the donee, and the

appointee
countries.

may

each be personally subject to the laws of different

—and when, as under this Rule, we

The donor may be

are dealing with an English instrument, generally though not

invariably

may

is

—an

Englishman domiciled in England; the donee

be a French citizen domiciled in

in whose favour the power

is

Prance;

exercised

may

the appointee

be an American

New York; and further, each one of these
change
his domicil
and nationality after the
persons may
Hence the exercise of a
creation of the power of appointment.
power often raises questions connected with the conflict of laws.
citizen domiciled in

The following inquiries, among others, suggest themselves: First,
by the law of what country, or more shortly, by what law, will an
English Court determine the capacity of a donee to exercise a
power of appointment by will? (fc). Secondly, by what law will
such Court determine how far a given will is a formally
Thirdly, by what law will
valid exercise of such power? (Z).
determine
the
interpretation, or a somewhat
an English Court
different thing the material validity and operation, of the exerIt might indeed be thought that, as
cise of such power? (to).

—

—

(i)

Or retain for himself.

(A) See Rule 198.

(0 See Rules
()»)

199, 200, pp. 744, 750, post.
See Rules 201, 202, post.
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are here concerned only with the exercise of a

^\'e

power of ap-

answer to these questions, and others of
the same kind, must be the same as the answer to similar inpointment by

will, the

quiries with regard to the validity, &c. of a will {n) of movables,

make such
by the law of the country where he is domiciled^
so the capacity of the donee of a power to make a will, which shall
be a vaUd exercise of the power, must also invariably depend upon
the lav/ of the donee's domicil. But this is not so
The making of
a wiD, and the exercise by will of a power of appointment, are,
according to English law, different things. A man who makes an
and

that, for instance, as the capacity of a testator to

will is governed

.

own property, or of proThe exercise, on the other

effective will necessarily disposes of his

perty in which he has some interest.

hand, of a power to appoint by wiU

is

some

not in strictness disposal of

He

property belonging to the donee (o).

usually has,

power; but this

making

is

of a will

it is true,

which he exercises the

interest in the property in respect of

not necessarily the case (p). Whilst, again, the
an exercise of testamentary capacity

is strictly

on the part of the testator, the exercise of a power by will is, for
some purposes at any rate, the carrying out by the donee of the
povi'er of the wishes of the donor {e.g., the settlor) by whom the
power is created. T, in short, who exercises the power of appointment, is sometimes regarded not as a testator making his own wiU,
but rather the donor's mandatory, or agent, who, within the limits
of the authority or discretion given to him, is carrying out the

These characteristics
power of appointment by will must be borne in mind, as they
account for, if they do not always justify, the anomalies of some
of the rules hereinafter laid down as to the exercise of powers of
appointment in connection with the -conflict of laws(?-).

intentions of his principal, the donor (q)

.

of a

(n) See Rules

194—197, pp. 716—732, ante.

(o) Seie the Wills Act, 1837,

(p) Thus

S might

settle

».

27,

and compare Rule

A

property upon

for

life,

201,

and p.

appointment by will on the part of T designating the person
property should pass on the death of A.
(q) "

"

it

The power given

seems to

me

is

a,

mandate

;

the

moment

759, post.

subject to a power of
to

that mandate

whom
is

the

exercised

that the mandator's intention takes legal effect, not from the

" exercise of the mandate, but
" power to exercise his will."

from the gift of the person who delegated the
In re D'Angibau (1880), 15 Ch. D. 228, 243,
See In re Broad, [1901] 2 Ch. 86; but compare

judgment of Brett, L. J.
Farwell <wi Powers (3rd ed.), pp. 140
(r)

Compare Rule 199

— 142.

(1) (a) and (b),

and comment thereon, pp.

post.
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As

to capacity.

—From the nature of a power of appointment,

as described above,

it

follows that the question of the capacity of

the donee to exercise the power
either

from the point

may

be considered from two aspects,

of view of the testamentary capacity of the

donee according to the law of his domicil, or from the point of
view of the donor's domicil. If T, the donee of a power of appointment, is under the law of his domicil capable to execute a will, it is
reasonable to assume that he has capacity to exercise by will a
power of appointment (s), although a minor domiciled in England cannot exercise by will a power of appointment to personal
estate (t).

On

the other hand, it does not follow that a person of

view of English law cannot exercise a power of
appointment because incapable under the law of his domicil to

full age in the

make

a will.

" between

"

The

distinction," it

power and property

is

been

has

laid

well settled, and

it is

down

(m),

really not

"relevant to the consideration of the execution of a power to
" enquire whether the donee of the power can dispose of his pro-

" perty, unless, of course, there be absolute incapacity to execute

''any document arising from lunacy, or the

like.

Thus,

it

has

Appeal and Jessel, M. 11., that an
"been held by the Court
" infant can exercise by deed a general power of appointment over
of

—

at least, if it be not limited to himself in default
" of appointment (In re D' Angibau (x))
although he can, of

"personalty

—

"course, have no disposing capacity over his
" cause the authority to dispose proceeds

own

property, be-

from the donor of the

" power, and not from the donee. It follows, therefore', that the
" execution of any power of appointment validly created and given
" to a foreigner is in no way affected by any disability which he
" or she may be under to dispose of his or her own property by

"the laws of his or her domicil." But this statement was made
in a case where the matter at issue was not capacity in the sense
here adopted but material validity, and it has now been decided
that even as regards material validity

it is

to be restricted to cases

of the exercise of a special as distinct from a general power (y).
It seems, however, clear on principle that, just as a power can be
In re L&iml's Settlement Trusts, [1918] 2 Oh: 393.
See the Wills Act, 1837, a. 7. There is an exception to this rule in the
case of an infant soldier or sailor. 'See In re Wernheo-, Wernher v. Beit, [1918]
7 & 8 Geo. 5, c. 58.
92, per Swinfen Eady, L. J.
2 Ch. (O. A.) 82, 90
(«) Poiim/ V. Hordern, [1900] 1 Ch. 492, 494, 495, judgment of Farwell, J.
(«)
(t)

—

(»)

(1880), 15 Ch. D. 228.

7 Ch. D.
(«/)

;

Compare In

re Cardross's Settlement (1878),

728.

See Eule 202, p. 758, post.
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"i^-i

exercised

by a person domiciled abroad by a

appropriate to an English will

(z),

will

made

in a

form

so a person possessing capacity

under English law can exercise a power though incapable of making
a will by the law of his domicil.

Illustrations.
1

T, the donee of a power of appointment by will,

woman
age of

She has capacity
2.

T

is

power

to exercise the

will

(a)

donee of a power to appoint by

the

attained the age of twenty-one, but

is

will.

making a

exercise the

will

till

power

he attains the age of 22

{d).

has

.

He

incapable

is

has capacity to

(&).

(m) Formal

Rule 199

He

domiciled in a country

according to the law whereof he remains a minor and
of

a French-

is

when under the
twenty-one. She has testamentary capacity by French law.
She makes a

domiciled in France.

—A

will

Valiait/j (c).

of

personal

estate

made

in

appointment by will conferred by
exercise of
an English instrument is entitled to be admitted to
probate, and is, as far as form is concerned, a good
exercise of the power where the will
a power

of

any
form (that

(1) complies with

as to
(a)

where the

of the following conditions
is

to say)

will is

executed in accord-

ance with the form required by
the ordinary testamentary law of
See Rule 199, p. 744, post.
Compare In re Lewal's Settlement Trusts, [1918] 2 Ch. 393.
(6) I.e., he will be held by English Courts to have the capacity. In such a
case the power must doubtless be exercised in a form valid under the Wills
Act, 1837, or the Wills Act, 1861 (Rule 199, p. 744, post).
(«)

(ffl)

(o)

See note

(Ji),

p. 740, ante.

{d) Westlake (5th ed.),

s. 91; 1 Williams, Executors (11th ed.), p. 281; Eoote
(4th ed.), pp. 260—264; Tatnall v. Hamfcas/' (1838), 2 Moore, P. 0. 342; Barnes
In Goods oj Alexander (1860), 29
V. Vinoent (1846), 5 Moore, P. O. 201, 217
;

In Goods of Sallyburton (1866), L. R. 1 P. & D. 90;
D'Suart v. HarJemess (1865), 34 Beav. 324; 34 L. J. Ch. 311; In re Kirtmn's
Trusts (1883), 25 Oh. D. 373; In re Walker, [1908] 1 Oh. 560; Murphy v.
L. J. P.

& M.

93;

JMchl&r, [1909] A. C. 447.

Digitized

by Microsoft®

745

SUCCESSION TO MOVABLES.

England,

i.e.

(if

the will be

ma4e

end of 1837), by the
Wills Act, 1837(e); or
(b) where the will is executed in accordance with the form required by
after

the

the law of the testator's (donee's)

domicil (/) or
(c) where the will is executed in accord;

ance with any form which
under the Wills Act, 1861

where the

is

{g), i.e.,

under

will is valid either

Exception \[h) or Exception
Rule 195 or under Rule 197
(2j is

valid

2(2")
;

to

and

executed in accordance with the terms of the

power

as to execution

(k).

Comment.
The

exercise

appoint
to

"by

of

a power under aa English instrument to

will" or

"by

will duly executed" is satisfied as

form by the fulfilment of two requirements.

The one

is

that

the will shall be executed in accordance with some one of the three
(e) See the Wills Act, 1837 (7 Will. IV. & 1 Vict. o. 26), ss. 9, 10, 34;
Tatnall v. Hanhey (1838), 2 Moore, P. 0. 342 In Goods of. Alexander (1860),
;

& D. 90;
In Goods of Ruber, [1896] P. 209; In Goods of Trefond, [1899] P. 247; In
Goods of Vannini, [1901] P. 330; Murphy v. Smokier, 11909] A. C. 447; In
Compare Murray v. Champernov>n0, [1901] 2
re Baker, [1908] W. N. 161.
It. E. 231, 238.
(/) D'Huart v. Rarhness (1865), 34 Beav. 324; 34 L. J. C3i. 311; MUnes
V. Foden (1890), 59 L. J. P. D. 62; In re Walher, [1908] 1 Ch. 560; In re
Wilkinson's Settlement, [1917] 1 Ch. 620; In re Lewal's Settlement Trusts,
[1918] 2 Ch. 391. A will in this form can deal with movables only. And see
Eule 194, p. 719, ante; In re Pryoe, [1911] 2 Oh. (0. A.) 286.
See, however, contra, 1 Williams,
(g-) See 24 & 25 Vict. c. 114, ss. 1, 2, and 3.
Executors (10th ed.), p. 284, based upon In re Kirvmn's Trusts (1883), 25
Ch. D. 373; and RummM v. Rummel, [1898] 1 Ch. 642; but compare In re
Price, [1900] 1 Ch. 442, 452, judgment of Stirling, J.; Conflict (2nd ed.),
pp. 821 828; In re Simpson, [1916] 1 Ch. 502; In re Lyne's Settlement
TrusU, [1919] 1 Ch. (C. A.) 80.
29 L. J. P.

& M.

93; In Goods of Eallyburton (1866), L. E. 1 P.

—

(A) See p. 725, ante.
(«)

See p. 729, ante.

(K) Barretto v. Yowng, [1900] 2 Ch. 339; In re Walker, [1908] 1 Ch. 560;

and

conf. Eule 200, p. 750, fost.
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enumerated in Eule 199

coj^ditions

should

(1), i.e., that the will

be a document which, at any rate when the exercise of a power
of appointment

executed wiU.

concerned, English Courts admit to be

is

The other requirement

is

wiU

conditions of the power as to the execution of the

followed
(a)

a,

dulj

that any special terms or
shall be

(?).

Where

the will

is

executed in accordance with the Willa

Act, 1837.

A

will so executed is (if the terms of the

power are otherwise

followed) a valid exercise of the power quite irrespective of the

domicil of T, the testator, and though the will might not be a

wHl under the law of T's domicil (m)
This is an admitted,
though now a thoroughly established, anomaly. It has been thus

valid

.

explained:
"

The

—

case cited (In the

that an appointment

by

ments of the power

is

Goods of Alexander

(n))

.

.

.

shows

will executed according to the require-

entitled to probate,

though

follow the formalities of the law of the domicil.

it

does not

The law takes

a liberal view, and where the instrument creating the power
directs it to be executed

by

will, in

a particular form, a will

be good for the purposes of the appointment,

ing to the law of

this country,

of the domicil.

That

is,

if

may

executed accord-

though not according to the law
where the instrument creating the

power directs it to be executed by will, executed in a particular
way, it may be a good will if executed in the form required,
though not according to the law of the domicil" (o).
In a subsequent case this exposition of the law has been formally
" I do not," says Jeune, Pres., "think it is for me
approved.
" to criticise this exposition, still less to override it, and I cannot
" in the face of it hold that the will is not a due execution of the
" power, and refuse probate of it, because it is not made in accord'"ance with the domicil of the testatrix" (p).

(0 See Eule 199

(2).

(m) In Goods of Alexander (1865), 29 L. J. P. & M. 93; In Goods of Halliburton (1866), L. E. 1 P. & D. 90; In Goods of Euber, [1896] P. 209; Thorburn
V. Mmlin, [1898] W. N. 56; In re Price, [1900] 1 Ch. 442, 447, judgment of
In oases (a) and (o) the will may dispose of personal property
Stirling, J.
ajid

not only movables.

(«) (1860), 29 L. J. P.

& M.

93.

D'Huart v. Harhness (1865), 34 Beav. 328, per Eomilly, M. E. Compare
In Goods of Hwb&r, [189«] P. 209, 213, judgment of J«une, Pree.
Th©
(j?) In Goods of Huber, [1896] P. 209, 214, judgment of Jeune, Pres.
doctrine is finally established by Murphy v. Beiohler, [1909] A. C. 447.
(o)
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Where

(b)

the will

executed in accordance with the law of

is

the testator's domicil.

The grounds on which such

a will

may

be held a valid exercise

power have been judicially explained. The explanation, be it
is given with reference to a case where a testatrix possessed
under an English instrument a power of appointment "to be
"executed by her will in writing duly executed," and had exercised the power by a will valid according to the law of her domicil,,
but not valid under or in accordance with the Wills Act, 1837.
of a

noted,

M.

" Here," says Eomilly,

"I

R.,

find this:

—A sum of money

by her last will duly
'executed, appoint. What does that mean? It means a will so
'executed as to be good according to the English law. Here it is
admitted to probate, and that is conclusive that it is good
'according to the English law.
The English law admits two
'classes of wills to probate: first, those which follow the forms'required by the 1 Vict. c. 26, s. 9; and secondly, those executed
by a person domiciled in a foreign country, according to the law
of that country, which latter are perfectly valid in this country.
Accordingly, where a person domiciled in France executes a
will in the mode required by the law of that country, it is
admitted to proof in England, though the English formalities
'

given simply to such person as [T]

is

shall,

'

'

'

'

'

'

When

"have not bfeen observed.

a person simply directs that a

'

sum

'

by

'

cognized by the law of this country, but any will which is

money

of

will,

shall be held subject to a

'entitled to probate here.,
'

'

may

power of appointment

he does not mean any one particular form of will re-

A

power

to

appoint by will simply

bo executed by any will which, according to the law of

this country, is valid,

though

it

does not follow the forms of

'the statute" {q).

Where

(c)

the will

is

executed in accordance with the Wills

Act, 1861.

One
(?)

of the principles laid

D'Huart

v.

down

in

Harkness (1865), 34 Beav.

D'Huart
324, 327, 328,

v.

Harkness

(r) is

judgment of Eomilly,

It should be noted that the testatrix in this case died before the Wills
Act, 1861, came into force, and therefore the decision in the case had no refer-

M. R.

ence to that Act.
The contrary view, expressed in In re Kirwan's
(r) (1865), 34 Beav. 324.
Trusts (1883), 25 Ch. D. 373, is criticised and ia effect overruled by In re
Simpson, Coutts # Go. v. Church Missioimry Sooiety, [1916] 1 Ch. 502, 509.

Compare

1

Williams, Executors (11th ed.), p. 281; In re Wilkinson's Settle1 Ch. 620, 626; In re Lyne's Settlement Trusts, [1919] 1 Ch.

ment, [1917]
(C. A.) 80.

Digitized

by Microsoft®

.

.

748

CHOICE OF LAW.

that any will

is

prima

facie

an exercise of a power

to

appoint

by will which is so executed that it is entitled to probate in
England (s) But this principle is clearly wide enough to cover,
and does cover, any will which is formally valid, i.e., which is
entitled to probate under Lord Kingsdown's Act (t).
.

Illustrations.

T

any husband of hers who should be living
at her death, donee of a power of appointment by will signed in
the presence of two credible witnesses. T, in 1831, whilst domiciled in England, exercises the power in favour of her husband.
The will is signed in the presence of two credible witnesses. T,
Her husband
at her death in 1859, is domiciled in Scotland.
survives her.
The will is executed in accordance with the testamentary law of England, but not in accordance with the
The will is a valid exercise of the
testamentary law of Scotland.
power (m)
2. T is donee of a power of appointment by will in respect of
1

is,

in favour of

.

movables situate in England.
the power by a will

made

T, domiciled in Scotland, exercises

in accordance with the

form required

by tho law of England, but not in accordance with the form required by the law of Scotland. The will is executed in Scotland (x).

The
3.

will is a valid exercise of the

power (y)

T, an Englishwoman born a British subject, has power to

dispose of 2,000Z. consols in favour of such persons as she should,

by will duly executed, appoint. T marries a Frenchman domiciled
Whilst domiin France and thereby acquires a French domicil.
ciled in France she, in 1860, exercises her power of appointment
in favour of her husband by a will not made in the form required
by the English Wills Act, but in a form valid acQording to the
(*)

See note

(r), p. 747, ante.

Ch. 442, places In re Kirwan's Trusts on its right
[1898] 1 Ch. 642, professes to follow In re
Kirwan's Trusts, but theire must be Bome mistake in the report of Hummel v.
Hummel. The testatrix who exercised the power was clearly not a British
Hence the WUls Act, 1861, s. 1,
See Me Groos, [1904] P. 269.
subject.
(<)

In re Price, [1900]

footing.

Kummsl

v.

1

Hummel,

on which In re Kirwan's Trusts turns, could have nothing to do with the case.
The dates should be
(u) In re Alexander (1860), 29 L. J. P. & M. 93.
noticed. The will is made before the passing of the Wills Act, 1837, and the
testatrix dies before the passing of the Wills Act, 1861, so that neither Act has
any application to the case. See In Goods of Huber, [1896] P. 209.
See Exception 2,
(a;) So that the Wills Act, 1861, a. 2, has no application.
p. 729, ante.

{y)

In Goods of Hallyburton (1866), L. E.
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law of France.

The

T

dies in

March, 1861

will is a valid exercise of the

(2),

power

domiciled in France.

(a)

T, an Englishwoman, has power to dispose of 2,000/!. consols
in favour of such persons as she should, by will duly executed,
appoint.
T is married to a British subject, and is resident but not
4.

domiciled in France.

Whilst there resident,

she, in 1890, exercises

her power of appointment in favour of her husband by a will not

made

form required by the English Wills Act, 1837, but
is valid according to the law of France
actus) (6).
The will is a valid exercise of the power (c).
in the

executed in a form which
(lex
5.

T

is

a British subject born in a British colony, where she has

She

her domicil of origin.

is

donee of a power to dispose of 2,000Z.

by will duly executed^
She acquires a domicil of choice in France, where she
makes her will and where she remains domiciled till the time of
The will is made in accordance with the forms required
her death.
by the law of the colony where T has her domicil of origin. The
will, even if not formally valid according to French law, is a valid
exercise of the power (d)
6. T is a British subject born in a British colony, where she has
She is the donee of a power to dispose of
her domicil of origin.
2,000Z. consols in favour of such person as she should, by will duly
She acquires a domicil of choice in France,
executed, appoint.
where she makes her will whilst still unmarried. After she has
made her will she marries a Frenchman, and thereby acquires
The will is made in accordance with the
French nationality (e)
forms required by the law of the colony where T had her domicil of
origin, but not in accordance with the forms required by the law of
France. Whether the will is a valid exercise of the power? (/).
consols in favour of such person as she should,

lappoint.

.

(a)

(o)

The Wills Act, 1861, has no application. See sect. 5.
Compare D'Huart v. Harkness (1865), 34 Beav. 324.

(6) See Exception 1, p. 725, ante,

i.e.,

Wills Act, 1861,

0.

1.

Barkness (1865), 34 Beav. 324, and In re Lyne's
Settlement Trusts, [1919] 1 Oh. (C. A.) 80.
{d) See Exception 1, p. 725, ante, and the Wills Act, 1861, 9. 1; as also
Eule 197, p. 732, ante, and Wills Act, 1861, a. 3; and compare In Goods of
Alexander (1860), 29 L. J. P. & M. 93.
(e) See the British Nationality and Status of Aliens Act, 1914, s. 10,,
sub-s. (1), and Eule 39, p. 197, ante.
and Exception 1, p. 725, ante; the Willa
(/) See the Wills Act, 1861, s. 1,
Act, 1861, s. 3, and Eule 197, p. 732, ante; In Estate of Groos, [1904] P. 269.
The will seems to be a valid wUl under the Wills Act, 1861, s. 1, which appli^
to the will of a British subject, and sect. 3, which applies (/« Estate of Groos)
to a will not only of a British subject, but of an alien. In the case In Goods
(c)

Compare D'Huart

v.
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T

has a general power of appointment by will over 2,000^

a British subject domiciled in Italy.

T, whilst in France,

but not there domiciled, executes a holograph will valid by the

law of France {lex actus), but not attested as required by the Wills
Act, 1837, ss. 9 and 10.
The will is a good exercise of the
power (gf).

Rule 200 (A).

— Subject

to the

exception hereinafter

mentioned, no will which does not satisfy the requirements of Rule 199 (?) is a valid exercise of a power of

appointment by will created by an English instrument.
Comment.

A

will is not a valid exercise of a

power of appointment

if the

will either
(1) Does not comply with some one of the three conditions as to
form enumerated in Rule 199, under the heads (a), (b) and (c); or
(2) Does not in every other respect (subject, of course, to the
Exception hereinafter mentioned) comply with the terms of the
power as to the mode in which the will is to be executed, e.g., the
number of witnesses by which the signature of the testator is to

be attested.

The combination

of Eule 199 and Rule 200 leads, it should be

observed, to the following result:

A will, on the

one hand,

may

be

a valid will entitled to probate and yet not a valid exercise of a

power to appoint by

will; whilst a will,

not valid as a

and therefore

is

probate,

may

will,

on the other hand, which

not, as such, admissible to

yet be a valid exercise of a power to appoint by will,

-and therefore in that capacity admissible to probate

Suppose, for example, that
France,

T

is

(fc)

a French citizen domiciled in

who under an English instrument

is

donee of a power of

of Alexander, moreover, which is not affected by the Wills Act, 1861, it is
apparently assumed that a chan^ of domioil on the part of a testator after the
execution of his will did not affect the validity of the testamentary execution of
a power of appointment.

(§) This, no doubt, is inconsistent with Hummel v. Hummel, [189S] 1 Ch. 642,
but see p. 748, oMte.
(Ji) Be Daly's Settlement (1858), 25 Beav. 456; 27 L. J. Ch. 751; In re
Kirwan's Trusts (1883), 25 Ch. D. 373; Barretto v. Young, [1900] 2 Ch. 339.
See the Wills Act, 1837, ss. 9 and 10.
(j) See p. 744, ante.
{k) In Goods of Ruber, [1896] P. 209; Pouey v. Hordern, [1900] 1 Ch. 492.
Compare In re Price, [1900] 1 Ch. 442, 447, judgment of Stirling, J.
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appointment by will, duly executed and attested by three witnesses.
If T makes a Avill in his own handwriting and signed by himself,
but unattested, the will

is a valid will according to the testamentary law of France {l&x domicilii), and therefore as a will valid in
England (Z), but for want of attestation is not a valid exercise of

the power of appointment (m)

If T, on the other hand, makes in
France a will in accordance with the form required by the Wills

Act, 1837, and, to

make

.

all safe (re),

"witnesses, the will, if not

made

has the will attested by three

in accordance with the testa-

mentary law of France (lex domicilii), would as a will not be valid
in England, but would be a valid exercise of the power (o)
Illustrations.
1

T

.

is

donee of a power of appointment by

in the presence of one or

more witnesses.

T

will, to be exercised
is

a British subject.

In 1871 T, when in France, intending to exercise the power of
appointment, makes a will in his own handwriting, which is
signed by him but is unattested, and, in virtue of the power,
appoints that his daughter shall succeed to a certain fund.
will

is

valid according to the law of France [lex actus), and

plies therefore

1861,

s.

1.

The
com-

with one of the forms required by the Wills Act,
will is rightly admitted to probate, i.e., is for-

The

mally valid, but

is

not a valid exercise of the power {p).

See Rule 194, p. 719, ante.
Tlie will falls within Rule 2O0, and, not being a wiU executed in accordance with the form required by the Wills Act, 1837, does not fall within the
Exception to Rule 200. But it must be remembered that the Court has equitable
jurisdiction to remedy defective execution of powers, and will do so in any suit(T)

(m)

See In re Walker, [1908] 1 Ch. 560, 566, compared with Barretto
Young, [1900] 2 Ch. 339, 343. This jurisdiction limits considerably the

able case.
V.

practical effect of the rule as to attestation.
(«) Semble, that the will, though made by a French citizen domiciled in
Prance, migbt be a valid exercise of the power, though attested by only two
See Exception, p. 752, post.
witnesses.
(o) See Rule 195, p. 721, ante, and Rule 199 (a), p. 744.
Trusts (1883), 25 Ch. D. 373. The will, though a valid
(i») In re Kirwan's

form goes, does not follow the terms of the power, and it is not
executed in the manner required by the Wills Act, 1837, i.e., it does not come
within either Rule 199, clause 2, or within the Exception to Rule 200. In

will as far as

other words,

power.

it falls

within Rule 200, and is therefore not a good exercise of the
Re Kirwan's Trusts (see 25 Ch. D. 379, judgment of

If, as stated in

Kay, J.) T at the time of executing the will was domiciled in Prance, it would
have been formally valid without any reference to the WUls Act, 1861. See
D'Kuart v. Sarkness (1865), 34 Beav. 324, and p. 747, note (?), ante. But
even so it would not have been a good exercise of the power, as neither were the
terms of the power followed nor did the Wills Act, 1837, s. 10, apply. See
Exception, p. 752, post.
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T, an Englishwoman married to a British subject, haa under

2.

her marriage settlement a power of appointment in respect of a

The power

trust fund.'

is to

be exercised by her last will.

T,

residing in France but domiciled in England, executes in

when

1856 a will which is not in the form required by the Wills Act,
T dies
1837, though it is in a form valid by the law of France.
The will is not a valid exercise of the power (r).
in 1856 (g).
3. T, a French citizen domiciled in France, has a power of
appointment to be exercised by will attested by two witnesses. She
her property

bequeaths

all

persons.

The

is

(t).

unattested, to certain
It

power

(s).

It is not a valid exercise of the

admitted to probate.

Exception

by holograph wiU,

will is well executed according to French law.

—A

will executed in accordance with the

form required by the Wills Act, 1837, is, so far as
regards the execution and attestation thereof, a
valid execution of a power of appointment by will,
notwithstanding that it shall have been expressly
required, under the instrument creating the power,

power should
be exercised with some additional or other form of
that a will

made

in exercise of such

execution or solemnity.

Comment.
This Exception (u)
applies to

any power

is

so

wide in

of appointment

its

by

terms that

will

which

is

it

probably

exercised

by

(?) Therefore her will does not come within the operation of the Wills Aofc,
1861. See Exception 1, p. 725, ante.

Me Dalt/'s Settlement (1858), 25 Beav. 456.
Barretto v. Young, [1900] 2 Ch. 339. The will is not executed in aooordanoe with the formalities required by the power. " The power is not framed,
" as in B'Huart v. Harhness, so as to be exercisable by the donee by her last
(»•)

(s)

"wUl and

testament in writing duly executed, but requires execution with
" special formalities which have not been observed." Ibid., p. 343, per Byrne,
J.

See, however, p. 751, ante.

"

made by will, in exercise
same be executed in manner herein" before required and every will executed in manner hereinbefore required
" shall, so far as respects the execution and attestation thereof, be a valid execu" tion of a power of appointment by will, notwithstanding it shall have been
" expressly required that a will made in exercise of such power should be
" executed with some additional or other form of execution or solemnity."
(i)

''

And be

it

further enacted, that no appointment

of any power, shall be valid unless the
;

7 Will. IV.

(«) I.e.,

& 1 Vict.
WUls Act,

c. 26, s.

1837,

s.

10.

10.
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a will executed in accordance with the Wills Act, 1837,
10, but it possibly applies only

domiciled in England.

where

the will

ss.

made by
laid down

is

It has been distinctly

9 and

a person
that the

Act have no application
England (cc).

provisions of sects. 9 and 10 of the Wills
to the wills of persons not domiciled in

Illustrations.
1.

T, domiciled in England, has, under an English settlement,

a power of appointment by will duly executed and attested by

T exercises the power of appointment by a will
form required by the Wills Act, 1837, executed in the
presence of and attested by two witnesses only.
The will is a
good exercise of the power by virtue of the Wills Act, 1837,
ss. 9 and 10.
jour witnesses.
in the

2.

The

case

is

the same as the foregoing, except that

!French citizen domiciled in France, and the will

according to French law {y)
of the power?
3

.

The

case

is

.

will is a

by French law.
power {z)

The

T

is

a

not valid

good exercise

the same as Illustration 2, except that

a holograph will signed by
valid

Whether the

is

T

executes

T, unattested by any witnesses, but
will

is

(semble) not a good exercise

of the

(a;)

See Barretto

v.

Young, [iwO] 2 Ch. 339, 343, judgment of Byrne,

J.,

citing In re Price, [190O] 1 Ch. 442, 451. But both these oases refer to wills
exrecuted in accordance, not with the formalities required by the Wills Act,

1837, but with the formalities required by the law of the testator's domioLL.
(y) It may follow from the consideration that the wUl is executed in the form

required by the Wills Act that, though not valid as a will under the law of the
a good exercise of a power of appointment by wiU.

testator's domieil, it is yet

See In Goods of Alexatider (1860), 29 L. J. P. & M. 93; In Goods of SallybuHon (1866), L. K. 1 P. & D. 90; In Goods of Euber, [1896] P. 209.
It should, however, be noted that in Barretto v. Joung, [1900] 2 Ch. 339, 343,
Byrne, J., distinctly lays down that "the provisions of sects. 9 and 10 of the
" Wills Act have no application to wills of persons not domiciled in England,"
citing In re Price, [1900] 1 Ch. 442, 451. But both these oases refer to wills
executed in accordance with the formalities required by the law of the testator's
domieil; and it is open to much doubt whether they cover, as regards sects. 9
and 10, oases where a will is executed, though by a person domiciled abroad,
in accordance with the Wills Act, 1837.
The will cannot be a good exercise of the power
(z) This is logically right.
s. 10, but then it would be
This objection does not apply

of appointment, except under the Wills Act, 1837,

necessarily

an invalid will under

sects. 9

and

10.

made as in Illustration No. 2, in accordance with the forms required
by the Wills Act, 1837, though the testator is domiciled in a foreign country.

to a will

48

D.
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(m)

Rule

201.

Interpretation

— A general bequest

pefsonal estate

is

(c/).

contained in a will of

to be construed as

general power of appointment

an exercise of a

(5).

This Rule applies to such bequest in the following
cases, that is to

Case

1.

say

—Where

:

the will

is

executed by a testator

domiciled in England in accordance with the forms
required by the Wills Act, 1837,

contrary intention appears by the
Case 2.

—Where the

ss.

9 and 10, unless a

will.

will is executed

by

a testator not

domiciled in England in a form valid under the law of
his domicil, unless it appears from the will that it was
not intended to apply to property over which the testator

has a power of appointment
Case 3.

—Where the

domiciled in
required

will is

England

by the Wills

(c).

in

executed by a testator not

accordance with the forms

Act, 1837,

contrary intention appears by the

ss.

9 and 10, unless a

will.

Comment.
This Rule
s.

27.

The

is

intended to give the effect of the Wills Act, 1837,

object of this enactment

was

to

do away with the then

existing rule of interpretation under which a "general bequest,"
" all
e.g., of

T's personal estate " to A, was not construed and did

not operate as the exercise of a power of appointment conferred

upon T.

The reason

of this was that property over which

T

(a) See p. 740, note (h}, ante.

(6) "A bequest of the personal estate of the testator, or any bequest of
" personal property described in a general manner, shall be construed to include
" any personal estate, or any personal estate to which such description shall
" extend (as the case may be), which he may have power to appoint in any
" manner he may think proper, and shall operate as an execution of such power,

"unless a contrary intention shall appear by the will."

Wills Act, 1837,

s.

27

(part).
Co) In re Trice, [1900] 1 Ch. 442; In re Pryce, [1911] 2 Ch. (C. A.) 286;
In re Simpson, [1916] 1 Ch. 502, 510; In re Wilkinson's Settlement, [1917]
I
Ch. 620; In re Lewal's Settlement Trusts, [1918] 2 Ch. 391. These cases
establish the doctrine as against the contrary view in In re D'Este^s Settlement,
[1903] 1 Ch. 898; In re SoholefieU, [1905] 1 Ch. 408.
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had a power of appointment was not in strictness T's own property.
The effect of the rule established by the Wills Act, 1837,
s.

27, is that such a general bequest is

all personal property,

T

which

and therefore

now

construed as including

movable property, over

all

But the rule,
Act says, it only
applies "unless a contrary intention appears by the will" and
would not operate, for example, to take the simplest case, if the

after

has a general power of appointment (d).
a rule of interpretation

all, is

the

i.e., as

—

will were to contain the statement that the general bequest of all

T's personal property was not intended to include certain property

over which he had a power of appointment, and the same result

would seem, follow if the general tenour of T's will
should show that a general bequest was not intended to operate as
the exercise of a power of appointment.
must,

it

When, however, it

is

established that T's will contains a general

bequest of T's personal estate, a question, which
difficult one, requires

What

an answer, namely.

may

often be a

are the cases in

which the rule of construction contained in sect. 27 of the Wills
The answer appears to be that it is applicable
Act, 1837, applies?
in the three cases enumerated in Rule 201
:

Case

1.

—Here the rule of construction laid down

Rule 201
by a person
accordance with the forms required by the
in

clearly applies; for a wiU. of personal estate executed

domiciled in England in
Wills Act, 1837,

s.

which obviously comes

10, is the kind of will

within the scope of the Wills Act, 1837.

It

is,

so to speak, the

no contrary intention appears by the
normal English
will itself, must be construed in accordance with the rule of
construction laid down by English law.
will, and, if

Case
after

it

2.

—The rule in

this case has only recently been settled,

had been held in two cases (e) that

that sect. 27 was only to be applied
will

The propriety

itself.

obvious

(/)

;

of

the

it

if this

rule

could only be assumed

was made

as

now

down

is

a will executed by a testator domiciled abroad accord-

ing to the form permissible by the law of his domicil
substitute for the will executed

by

is

in effect a

a testator domiciled in

in accordance with the Wills Act, 1837, and

T

clear in the

laid

it is

England

perfectly legiti-

(d) Sect. 27 does not apply to a " limited " power of appointment, e.ff., where
ia donee of a power of appointment, which is limited to a particular class,

any of 2"s children. See Farwell on Powers (3rd ed.), pp. 257, 258.
In re lyMste's Settlement, [1903] 1 Ch. 898; In re Soholefield, [1905] 1
iCh. 406; this case, however, was compromised on appeal, [1907] 1 Ch. 664.
United States. Sewall v. Wilmer (1882), 132 Mass. 131.
(f) So also in the
e.g., to
(e)

48 (2)
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mate

apply to

to

such, a will a rule of construction

a will executed under that

Case

3.

—It

is

Act

which applies

fairly certain, that the principle

For the form

Case 2 here applies.

to

{g)

which governs

of the will, especially if

combined_ with the use of the technical terms of English law,
is,

any rate may

or at

intention

be, a sufficient indication of the testator's

a general bequest contained in the will shall be

that

construed in accordance with the rule of construction contained
in the Wills Act, 1837,

27.

s.

with regard to Case

Still,

3,

one

must, in the absence of conclusive decisions (h), speak with hesita-

The Wills Act, 1837,

tion.

it

may

be said, does not, as regards

wills of personal estate, apply to wills

made by persons domiciled
Act cannot

abroad, and therefore a particular section of that

of itself apply to such wills without a clear expression of the tes-

To

tator's intention that it shall apply.

two

The

replies.

first is

this objection there are

that a will executed in accordance with

the Wills Act, 1837, though not in accordance with the formalities

may be a valid
power of appointment by will (i), and therefore may
be construed in regard to such power of appointment by the rule
of construction applicable to an English will executed by a person
domiciled in England. The second is that the effect of the Wills
Act, s. 27, arises in this case, not from the Act itself applying to
the wills of persons domiciled out of England, but from the fact
that sect. 27 is, through the form in which the wiU is drawn,

required by the law of the testator's domicil,
exercise of a

imported by the testator himself into the will as a rule of
construction.

Illustrations
1.

made

T

is

(it).

an Englishwoman domiciled in England.

in accordance with the Wills Act, 1837.

The

The

will is

will is to be

construed as an exercise of the power.
2.

I' is

a French citizen domiciled in France.

She executes a

holograph will made in a French form and unattested. It is valid
by the law of France. According to French law it would be a
(g)

A

will in Oase 2 can deal only with movables.

(h) See, however, In re Baiter's Settlement Trusts, [1905]
is

W; N.

161,

which

a decision in this sense.
(i) See Rule 199 (1) (a), p. 744, ante.
(Jc)

In the

stated, that

Rule it is to be assumed, unless the contrary is
who, under an English settlement, has a general

illustrations to this

T

is

a

woman

power of appointment by will over
general bequest of

all

1,000?.
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all property over which T has the power to
French law does not know of powers of appointment
and would,- under the circumstances, apply the law of England
with reference to the exercise of such a power. The will contains
expressions from which it may be inferred that T meant hei> will
to operate in England as well as in France; and wrote it with
reference to the law of England. The will is to be construed as an
exercise of the power (I).

complete disposition of
dispose, hut

T, a French citizen domiciled in France, executes a will in

3.

English complying with the requirements of the Wills Act, 1837,
and expressed in the terms of EngKsh law. The will refers to
a general power of appointment given under an English settlement.

The

will

is

to

be

construed

as

an

exercise

of

the

power (m)
-1

.

win
after

T, whilst a British subject domiciled in England, executes a
in accordance with the requirements of the Wills Act.

T,

executing the wiU, acquires a French domicil and dies

domiciled in France.
exercise of the

T's will

is

(semble) to be construed as an

power (n)

T, a British subject domiciled in France, executes a holograph will unattested and valid by the law of France. T expresses
5.

in the will, directly or indirectly, her intention that it shall be
construed in accordance with the law of England. The will is to

be construed as an exercise of the power (o)
6.

T, a French subject domiciled in France, executes a holo-

graph will in the French form and unattested. It is valid by
French law. It contains no words introducing the principle of
" I think that I am entitled [in this case]
(Z) In re Price, [1900] 1 Ch. 442.
" to apply the rules of construction which would by English law be applied to
" a will expressed in the same terms and of the same date as that annexed to the
"letters of administration, including the rule of oonatruotion introduced by
"sect. 27 of the Wills Act." Ibid., p. 453, judgment of Stirling, J. See In
re

Harman, [1894]

3 Ch. 607.

(m) And probably would have been a valid exercise of the power of appointment if no reference had been made thereto. See In re Price, [1900] 1 Ch.
442; In re Baker's Settlement Trusts, [1908] W. N. 161.
(«) This seems to follow from the Wills Act, 1837, s. 27, taken together with
the Wills Act, 1861, s. 3, and In re Price, [1900] 1 Ch. 442. Further (semble),
that, assuming marriage is net under French law the revocation of a will (In
re Martin, Loustalan v. Loustalan, [1900] P. (C. A.) 211), T'a will would not
See
have been revoked had she acquired a French domicil by marria^.

Westerman

v.

Schwab

(1905), 13 So. L. T. 594.

(o) This seems to follow

Simpson, [1916]

1

from In

re Prioe, [1900]

Ch. 502.
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construction contained in the Wills Act, 1837,
a general bequest.
of

The

appointment which

ment

s.

27, but

will is a valid exercise of a general

T

makes
power

has under an English marriage settle-

(p)

{iv) Material \'ulidity.

RuLK

— The operation

by will of a
under an Engliish
or under a foreign instrument, depends (it would seem)

power

202.

of the exercise

of appointment, created eitlier

in the case of
(a)

a special power of appointment, on the law which

governs the operation of the instrument, and
not on the law which governs the operation
of the will [q)

;

power

of appointment, on the law
which governs the operation of the will, and
not on the law which governs the operation

(b) a general

of the instrument

(/).

Comment.
This Rule, in so far as

it

can be looked upon as established,

seems to be the logical result of the circumstance (to which attention has already been called) that the exeaxjise of a power of

appointment by will on the part of a donee,
be regarded in two diSerent ways:

it

may

i.e.,

the testator,

may

be looked upon either,

on the one hand, as the simple expression by the donee of the
wishes of the donor, or, on the other hand, as a will giving expression to the wishes of the donee, i.e., the testator. Now where the
power is a limited j)ower, &.g., where the donee has a special or
limited (s) power of deciding to which among the children or
{p) In

LeuMl's Settlement Trusts, [1918] 2 Ch. 391.
V. Hordern, [1900] 1 Ch. 492; In re Pryce, [1911] 2 Ch. (C. A.)
286, language of Cozens-Hardy, L. J., p. 297.
(»-) In re Pryoe, [1911] 2 Ch. (C. A.) 286; In re LewaVs Settlement Trusts,
(?)

re-

Pouey

[1918] 2 Ch. 391, 398.
(s) As to the distinction between a general power and a special or limited
ed.), p. 8.
"Powers may be either general
powers are such as the donee can exercise in favour of
" such person or persons as he pleases, including himself.
Limited powers,
" which are sometimes also called special powers, are such as the donee can

power, see Farwell on Powers (3rd
" or limited.

Geaieral

" exercise only in favour of certain specified persons or classes.''
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descendants of the donor certain property shall be left, the action
of the donee is most naturally considered as the giving effect, as
it

were,

by an agent

the will

to its effect
e.g., the

to the wishes or intentions of the donor,

made under such
by the law

to

law of England

of appointment

is

special

power

is

which the donor of the power was subject,
(t).
When, on the other hand, the power

a general power so that the donee might under

the power leave the property subject thereto to

any person whom

he chose, then the exercise of the power of appointment

upon

by

and

held to be governed as

is

as being in fact the exercise of ordinary testamentary

looked

power

the donee and subject as regards the limitations and effects

thereof to the law to which the donee's testamentary power would

in an ordinary case be subject, the law in the case of movables, of

the country, e.g., France, where the donee dies domiciled.
It should, however, be noted that while each part of this

Rule

can be justified or explained by considering the difference between
a general and a limited power of appointment, the, Rule itself

cannot be laid down with absolute certainty, for it is at least
open to question whether our Courts do or do not fully accept

drawn between the law affecting the effects of an
power of appointment by will where the power is
The difference has
limited, and where the power is general (m).
cases, and those
some
reported
overlooked
in
been
apparently

the distinction
exercise of a

judges,

it is

submitted,

who

question the existence of this dis-

tinction, in effect hold that the law governing the legal effects

of a power of appointment by wiU. must in

all cases

depend on the

law which governs the operation of the instrument creating the
power, and not on the law which governs the operation of the will.

The clear^t expression of judicial opinion in favour of
down in this Rule is still to be found in the

trine laid

the doccriticism

pronounced on Rule 192, in the second edition of this work, by
Cozens-Hardy, M. R. (x): "The proposition deduced from [the
(f)

There seems no ground for differentiating

in this

Rule between powers

created under English and under foreign instruments.
(m) See especially Farwell (3rd ed.), pp. 153, 154.

See In re Pryce, [1911] 2 Ch. (C. A.) 286, 297, per Cozens-Hardy, M. R.
re Hadley, [1909] 1 Ch. (C. A.) 20, which dealt
with the extent of the propeirty which passes to the executor as such under
the Finance Act, 1894, s. 2, sub-s. (1), and which was referred to in thia
A. C. 231, but
case, has been overruled in O'Grady v. Wilmot, [1916] 2
(a;)

Note that the decision In

seem to invalidate the decision In re Pryce. See also In re
Lewal's Settlement Trusts, [1918] 2 Ch. 391, 398; Beyfus v. Latoley, [1903]
A. C. 411, 413, per Lord Lindley; In re Wernher, [1918] 2 Ch. (C. A.) 82,
92, per Swinfen Eady, L. J.

this does not
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" decided] cases in Dioey [Conflict of Laws, 2nd ed. p. 705] seems
" to me to be too widely stated. It should exclude cases in which
" the power has been so exercised as to throw the appointed iund
" into

th(;

appointor's

own

estate,

and

to deal with the whole as

" one mass."

The one question of importance with which this Eule is practihow far the capacity of a donee to give effect by
will to a power of appointment is affected by limits placed on his
testamentary freedom by the law of the donee's domicil(y).
cally concerned is

Illustrations.
1.

T, an Englishwoman, has under an English marriage settle-

power of appointment by will over funds in EngIn 1890 T, being then married to a Frenchman domiciled in France, exercises such power
over such funds amounting to 4,000Z. in favour of A, one of such
children.
T exercises the power by will in English form. The
will is admitted to probate. It is contended that T, being a French
citizen domiciled in France, has, under the Code Civil, Bk. III.
The power
art. 913, no capacity to disinherit her other children.
Her exercise, therefore, of
of appointment is a special power.
the power is valid («/)

ment a

special

land in favour of specified children.

2. T, before her marriage domiciled in England, has a general
power of appointment by will over certain movables in England.

T

marries H, a Dutchman domiciled in Holland. By her wiU in
Dutch form, but admitted to probate in England, she appoints
her husband, H, sole heir of the whole of the property of which
the law in force at the time of her death should allow her to dis-

pose in his favour.

both Dutch

arid

ment has the

T

dies domiciled in Holland.

According to

English law the exercise of the power of appoint-

making the appointed property T's assets
Under Dutch law T has no power to dispose of

effect of

for all purposes.

H is

bene-

only seven-eighths of such appointed

pro-

more than seven-eighths of such appointed property.
ficially

entitled

to

perty (z).
(y) Pouey v. Ilordern, [1900] 1 Ch. 492.
2 Ch. (0. A.) 297, per Cozens-Hardy, M. R.
(z)

In

re Pryce, [1911] 2 Ch.

(C. A.) 286.

See also In re Pryce, [1911]

So In re LewaVs Settlem-ent
power exercised by a

Trusts, [1918] 2 Ch. 391, the operation of a general

domiciled Frenchwoman under twenty-one was restricted to the disposal of only
one-half of the appointed property in accordance with French law.
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PEOCEDUEE (a).
Rule 202

(a).

wholly by the

—All matters

of procedure are

local or territorial

law of the country to

which a Court wherein an action
legal proceeding

is

taken belongs

brought or other

is

[lex fori).

In this Digest, the term "procedure"
in

widest sense, and includes

its

(Ij remedies

and process

governed

is

[inter alia)

—

to be taken

;

(2) evidence

(3) limitation of an action or other proceeding;
(4) set-off or counter-claim.

Comment.
The

principle that procedure is governed,

by the

lex fori is of

general application and universally admitted, but the Courts of

any country can apply it only to proceedings which take place in,
or at any rate under the law of, that country. In a body of Eules,
therefore, such as those contained in this Digest,

principlas enforced by an English Court, the

which

state the

maxim that procedure

governed by the lex fori means in effect that it is governed by
the ordinary law of England, without any reference to any foreign
is

law whatever.

down

that the

The maxim
High Court,

(o) story (8th ed.), ss. 556

Foote,

chap.

x.

is

in

—583;

in fact a negative rule;

common,

it

may

see also chap. xvii.

For Scotland, compare Jones

v.

;

it

lays

be added, with

Westlake, chap,

Somervell's Tr.,

xviii.

[1907]

S. C. 545.

The decree of a foreign Californian

Coiirt cannot authorise a pei-son to sue in

an English Court otherwise than in accordance with the English
procedure. Barber v. Mexican Land Co. (1900), 48 W. E. 235.
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every other English Court, pursues
adheres to

brought before

A

ordinary practice (&) and
the cause which is

the parties, or the nature of

character of

"

its

ordinary methods of investigation whatever be the

its

it.

person,"

has been said, " suing in this country, must take

it

" the law as he finds it; he cannot,

by

virtue of

any regulation in

"his own country, enjoy greater advantages than other suitors
"here, and he ought not therefore to be deprived of any superior
' advantage

which the law of this country may confer. He is to
"have the same rights which all the subjects of this kingdom are
" entitled to " (c), and the foreign defendant, it may be added, is to
have the advantages, if any, which the form of procedure in this
country gives to every defendant.
Whilst, however,

it is

which concern

certain that all matters

procedure are in an English Court governed by the law of

England,

equally clear that everything which goes to the

it is

substance of a party's rights and does not concern procedure

is

governed by the law appropriate to the case.
"

The law on

this point is well settled in this country,

"this distinction

is

properly taken, that whatever

where

relates to the

—

'

remedy to be enforced must be determined by the lex fori, the
"law of the country to the tribunals of which the appeal is
'

"

made

" (d),

—but that whatever relates to the rights of the parties

must be determined by the proper law of the contract
transaction on which their rights depend

Our Rule

clear

is

The

and well established.

or other

difficulty of its

application to a given case lies in discriminating between matters

which belong

to procedure

rights of the parties.

considerations

and matters which

affect the substantive

In the determination of this question two

must be borne in mind

:

—

English lawyers give the widest possible extension to

First.

meaning of the term "procedure." The expression, as interpreted by our judges, includes all legal remedies, and every thingthe

connected with the enforcement of a right.
the whole field of practice;

It covers, therefore,

includes the whole law of evi-

it

(6) As to security for costs, see Redondo v. Chayter (1879), 4 Q. B. D.
An alien, even if temporarily
(C. A.) 453, 457, 458, per Thesiger, L. J.

resident only in England, cannot be required to give security for costs.
(e) Ite la

Vega

v.

Vianna (1890),

1

B.

& Ad.

284, 288,

judgment of Ten-

terden, L. J.
{d)

Don

v.

Lippmann

(1837), 5 CI.
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dence

(e),

as well as every rule in respect o£ the limitation (/)

of an action or of

any other legal proceeding for the enforcement

of a right, and hence

it further includes the methods, e.g., seizure
goods or arrest of person, by which a judgment may be
enforced {g)

of

Secondly.

ment

Any rule of

law which solely

affects,

not the enforce-

of a right, but the nature of the right itself, does not

under the head of procedure.
the

e.g.,

making

Thus,

if the

come

law which governs,

of a contract, renders the contract absolutely

void, this is not a matter of procedure, for it affects the rights of

the parties to the contract, and not the remedy for the enforce-

ment of such rights.
Hence any rule limiting the time within which an action may
be brought, any limitation in the strict sense of' that word, is a
matter of procedure governed wholly by the lex fori. But a rule
which
action

after the lapse of a certain time extinguishes a right of

—a rule of prescription in the

strict sense of that

word

—

is

not a matter of procedure, but a matter which touches a person's
substantive rights, and

is

but by the law, whatever
question.

Thus

if,

by the lex fori,
which governs the right in

therefore governed, not
it

may

be,

in an action for a debt incurred in France, the

barred under French law by
some formality an action could
not be brought for the debt in a French Court, the validity of the
defence depends upon the real nature of the French law relied
upon. If that law merely takes away the plaintiff's remedy, it
has no effect in England. If, on the other hand, the French law

defence

is

raised that the action

lapse of time, or that for

want

is

of

extinguishes the plaintiff's right to be paid the debt,

it affords a
an action in England (h)
To this it must be added that an English statutory enactment,
which affects both a person's right and the method of its enforcement, establishes a rule of procedure and therefore applies to an

complete defence

to

A

party or witness cannot be compelled to disclose anything tending
him to* criminal proceedings or forfeiture abroad. United States of
America v. McRae (1867), 4 Eq. 327; 3 Ch. 79.
(/) Sec contra, Savigny, 3. 374 (Guthrie's transl.), pp. 249, 267—272; Bar
(e)

to expose

(Gillespie's transl.), pp.
(gr)

Where a person

is

624—627.
bankrupt in England and

is

a partner in a firm abroad

being administered in bankruptcy, the right of the creditors to prove
against the firm, and also in England, depends on the English law as to double
proofs. Ex parte de Mello Mattos (1834), 1 M. & A. 345; Ex parte Goldsmid

which

is

(1856), 1
(/i)

De G. &

J. 257.

See Intro., General Principle No.
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Hence

action in respect of a right acquired under foreign law.

Frauds

and the 4th section
of the Sale of Goods Act, 1893, which, whether affecting rights
or not, certainly affect procedure (k), apply to actions on contracts
made in a foreign country and governed hy foreign law.
Whence the conclusion follows that a contract though made abroad,
which does not satisfy the provisions of the 4th section of the
the 4th section of the Statute of

(i),

Statute of Frauds, or of the Sale of Goods Act, 1893, respectively',

cannot be enforced in England.

With regard to the Illustrations to this Rule it must always be
borne in mind that, as we are dealing with proceedings before an
English Court, the lex fori
England.

is

same thing

the

as the law of

Illustrations.

Lex Fori governs Procedure.
(1)
1

with

Remedies and Process.

A brings an action against X for breach of a contract made
X in Scotland as a member of a Scottish firm According to
.

the law of Scotland {lex loci contractus),

A

could not maintain

X

until he had sued the firm, which he has not
an action against
done. According to the law of England {lex fori), the right to
bring an action against the member of a firm does not depend
upon the firm having been first sued. A can maintain an action

X

against
2.

A,

process

(l).

a.

is

Portuguese, at a time when arrest of a debtor on mesne

allowable under the law of England {lex fori), but

is

not

allowable under the law of Portugal {lex loci contractus), brings

an action against X, a Portuguese,
Portugal.
3.

A

has a right to arrest

A, in Spain,

made by word

is

(«")

Leroux

v.

Be

Bochefoucauld

and there

is

The

contract

no memorandum of

(1852), 12 C. B. 801.

and applies
v.

a debt contracted in

X goods of the value of 501.

of mouth,

Brown

relates to procedure,

land.

sells

for

X (m).

The Statute

of Frauds,

it

a.

in

7,

having reference to foreign
Ch. (C. A.) 196. Compare In re

to proceedings

Boustead, [1897]

1

Nieols, [1900] 2 Oh. 410; p. 556, ante.

(k) Jones v. Victoria Graving Co. (1877), 2 Q. B. D. 314, 323, language of

Lush, J.
(?) Bullock

V. Oaird (1875), L. E,. 10 Q. B. 276.
Compare In re Boetsch,
[1896] 2 Ch. 836, as to the administration of a deceased partner's estate.
(m) Be la Vega v. Vianna (1830), 1 B. & Ad. 284, with which contrast
Melan v. Fitzjames (1797), 1 B. & P. 138. See also Liverpool Marine
Credit Co. v. Hunter (1868), L. R. 3 Ch. 479, 486.
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The conti-act is valid and enforceable according to
Spanish law (lex loci contractus)
A contract of this description
is, under the Sale of Goods Act,
1893, s. 4 (lex fori), not enforcewriting.

.

A

able bj' action.

cannot maintain an action against

X

for

refusal to accept the goods (n)
4. Z, a man residing in England, writes to A, a Danish woman
residing in Denmark, an offer of marriage.
accepts the offer
by letter. It is intended that the contract shall be carried out in

A

England. Danish law does not permit an action for breach of
promise of marriage except in circumstances which in this instance
do not exist. A brings an action against
in England.
An

X

action lies because (1) the contract

an English contract; (2) the
law of Denmark does not affect the validity of the contract but
the remedy for the breach, and is a law as to procedure (o)
is

In proceedings in the Admiralty Division of the High Court
rem the priority as between A, to whom the ship was mortgaged,
and X, the master who claims on account of wages and disbursements on the ship, is determined by the law of England (lex
5

.

in

fori) (p).

American banking firm, take out an insurance
American insurance company, under which the
latter undertakes to indemnify the bank up to the extent of 2,500
dollars in the event of the default of an employee.
The bank
6.

A'

with

Co., an

(f'

Ad

Co.,

a.n

an insurance at Lloyds without limitation of amount.
dollars belonging to the bank,
and A d Co. duly pay 2,500 dollars, while 180 dollars is paid by
d Co. bring an action against X,
the underwriters at Lloyds.
also takes out

The employee misappropriates 2,680

A

(«) See Aoebal v. Levy (1834), 10 Bing. 376, and note that the Sale of Goods
Act, 1893, s. 4, differs in wording from the Statute of Frauds, s. 17. The Sale
of Goods Act, 1893, s. 4, eoaacts that no contract which conies within it " shall

The Statute

be enforceable by action."
tract which comes within

it

of Frauds, s. 17, enacted that no con" shall be allowed to be good," but even this enact-

ment probably referred to procedure. Contrast, however,
The Moneylenders Act, 190O (63 & 64 Vict. o. 51), s.
contract for a loan

Lacon

made

in India

and

Story,
1,

as.

262, 262a.

does not effect a

to be carried out there.

Shricliand

v.

(1906), 22 T. L. R. 245.

Hansen v. Dixon (1906), 23 T. L. K. 56.
The Tagus, [1903] P. 44. Compare The Elen (1883), 8 P. D. (C. A.)
The Milford (1862), Sw. 362, 366; Clark v. Bowring # Co., [1908] S. C.

(o) See
(j?)

129;

1168, Ct. of Sess.

A

statutory exception to the application of the lex fori

is

the Maritime Conventions Act, 1911 (1 & 2 Geo. 5, o. 57), s. 7,
which prescribes that in the allotment of shares of salvage to the owner, master,
pilot, crew, or other persoiis in the service of a foreign vessel, the distribution
laid

is

down by

to follow the

law of the country
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one of the underwriters under the Lloyds policy, claiming a conCo. have an equittribution.
Under English law {lex fori)

Ad

,able

claim to contribution, and

X

must pay a proportion of

the

total loss in the ratio of 2,680 to 2,500 {q).
7.

A

brings an action against X. to obtain specific performance

of a contract

made between A and X. in and subject to the law of
The contract is one of which A might, accord-

a foreign country.

ing to the law of that country (lex
performance, but

it is

loci contractus),

not one for which

spiecific

obtain specific

performance can

be granted according to the law of England {lex fori)
maintain an action for specific performance.

.

A

cannot

(2) Evidence.
8.

A

brings an action against X. to recover a debt incurred by

X in and under the law of a foreign country
A

{lex loci contractus)

tenders evidence of the debt which is admissible

the foreign country, but

The evidence

{lex fori).
9.

A

is

is

by the law

of

inadmissible by the law of England
inadmissible

(r)

brings an action against X, an Englishman, for breach

of a promise of marriage

A

at Constantinople.

required by 32

& 33

made by

X

to

A,

a,

German woman,

has not such corroborative evidence as

Vict.

c.

68,

s.

the promise or maintain the action

2 {lex fori).

A

is

cannot prove

(s).

10. A, a Frenchman, makes a ctintract in France with X, an
Englishman, to serve him in France from a future date for a year
The contract is made by word of mouth, and there is no
certain.
memorandum of it in writing. It is a contract valid by the law

of Franco {lex loci contractus), for the breach of which an action

might be brought in a French Court, but under the 4th section of
the vStatute of Frauds no action can be brought on such an agreeAmerican Surety Co. v. Wrightson (1911), 103 L. T. 663. Theaction
maintainable solely in virtue of the equitable jurisdietion of the English
Court, and must be determined solely by Eiiglish law, without regard to the
proper law of the contract between
f Co. and X (which is held to be English
{q) See

is

N

law), or the law of the place where the bank
V.

is

situated.

Compare Burnand

Rodocanachi (1880), 5 C. P. D. 424, where the lex fori was held to determine

the right of the insured to hold the insurer accountable for
aliunde in respect of the loss.
(»•)

Brown

(s)

v.

received

Thornton (1837), 6 A. & E. 185. Compare Finlay v. Finlay
& M. 149; Abbott v. Abbott (1860), 29 L. J.' P. & M.
Whitehaven, ^c. Railway Co. (1850), 3 H. L. C. 1.
v.

(1862), 31 L. J. P.

57; Bain

money

Wiedemann

v.

Walpole, [1891] 2 Q. B. (C. A.) 534.
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ment

unless there is a

memorandum

A

enactment applies to procedure.

X for breach

England against

The

thereof in writing.

cannot maintain an action in

of the contract (t).

(3) Limitation.

X

11.

debt

contracts a debt to

A

in Scotland.

The recovery

of the

not barred by lapse of time, according to Scottish law (lex

is

loci contractus),

1623, 21 Jac.

but

it is

barred by the English Limitation Act,

16 (lex fori).

I. c.

A

cannot maintain an action

X (u)
X incurs

against
12.

The recovery of such a
a debt to A in France.
by the French law of limitation (lex loci contractus),
not barred by any English Statute of Limitation.
A can

•debt is barred

but

is

maintain an action for the debt against

A

13.

in

a,

Manx

X

4

X (x)

Court brings an action against

X for

a debt

Man.

The action, not being
time
when
within
three
years
from
the
the cause of action
brought
arose, is barred by Manx law, and judgment is on that account
A then, within six years from the time
given in favour oi X.
incurred by

when

the debt

to

is

in the Isle of

incurred, brings an action .against

X in

England.

This action

is

not barred by the English Limitation Act, 1623

(lex fori).

A

can maintain his action against

X, under

14.

a bond

made

in India, is

X (y).

bound to repay

A

lOOZ.

Specialty debts have, under the law of India (lex loci contractus),

no higher legal value than simple contract debts, and under that
law the remedy for both is barred by the lapse of three years.
The period of limitation for actions on specialty debts is, under
the law of England,— 3 & 4 Will. IV. c. 42, s. 3 (lex fori),—
A, ten years after the execution of the bond,
twenty years.
England upon it against X. A can maintain
in
action
brings an
the action (z)

(<)

Conf. Leroux

v.

Brown

(18S2), 12 C. B. 801; 22 L. J. C. P. 1.

Drummond

(1830), 10 B. & C. 903; Bouchet v.
Tulledge (1894), 11 T. L. R. 87; Campbell v. Stein (1818), 6 Dow, 116; Don
V. Lippmann (1837), 5 CI. & F. 1; Uuckmaboye v. Mottichund (1852), 8

Linen Co.

(m) British

Moore, P. C.
{x)

v.

4.

Huher

v.

Steiner (1835), 2 Scott, 304.

Compare Fergusson

&

P. 121.
(y) Harris v. Quine (1869), L. R. 4 Q. B. 653.

(1841), 8 01.

v.

Fy-ffe

I

See, as to the judgment,

p. 457, ante.
(z) Alliance
.case is rightly

Bank

of Simla v. Carey (1880), 5 C. P.

decided ?
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(4) Set-off.

A for the carriage by
from Memel to London. A brings an action
against
for the freight, and
under Prussian law (lex loci
contractus) claims to set off money, due to him by way of damages
from A, which could not at that date be made, according to the
15

A

.

Jl in 1855 contracts in Prussia with

of goods

by

sea

X

X

rules of English procedure (lex fori), the subject either of a set-off

X

or a counter-claim.

is

not allowed to set

due to A, the damages due from

A

to

off,

against the

money

X (a)

Lex Fori does not govern Existence of Right.

A

made by word of mouth
and under the law of a foreign country. It
a kind of contract which under the law of England (lex fori)
vq,lid though not made in writing, but under the law of 'the

16.

between
is

is

brings an action on a contract

X and A in

made

foreign country (lex loci contractus)

is

A

the validity of the contract

cannot maintain his action,

i.e.,

void if not

governed in England, not by the lex

fori,

in writing.
is

but by the lex loci

contractus (b)
17.

made

A

brings an action against

in a foreign country.

that country

X

for breach of a contract

It is proved that under the

(lex loci contractus)

the contract for

law of
want of a

If the want of the stamp merely deprives
the
foreign
country, then he can maintain an
remedy
in
A
action in England for breach of the contract, i.e., the want of the
stamp merely affects procedure which is governed by the lex fori.
If the want of the stamp makes the contract void ab initio, then
A cannot maintain an action in England, i.e., the want of a
stamp affects a matter of right and is governed by the lex loci

stamp

is

unenforceable.

of his

contractus (b).
18.

some

X

in 1866 commits an assault

upon

time after the assault is committed,

A

A

in Jamaica.

might, had

For

X been in

(o) Ileyer v. Dresser (1864), 16 O. B. (N. S.) 646; 33 L. J. 0. P. 289.
Contrast MacFarlane v. Norris (1862), 2 B. & S. 783; in a suit in England a
debtor in a foreign bankruptcy is entitled to set off against the trustee any
claim admissible under the foreign bankruptcy Act. Since the Judicature Actsforce, the value of the goods not carried could (semble) be claimed
under a counterclaim. Conf ., also, Allen v. Kemble (1848), 6 Moore, P. C. 314
(as explained in Rouquette v. Overmann (1875), L. E,. 10 Q. B. 525, 540, 541);
Maspons v. Mildred (1882), 9 Q. B. D. (0. A.) 530; (1883), 8 App. Gas. 874.
(J) Compare Sristow v. Sequeville (1850), 5 Ex. 275; 19 L; J. Ex. 289.

came into
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England, have maintained an action for it there against X.
Before
returns to England the legislature of Jamaica passes an
Act of Indemnity under which the assault is made lawful.
then

X

X

returns to England, and
assault.

act done

A

A

brings an action against

cannot maintain the action,

hy X,

not by the lex

i.e.,

X

for the

the character of the

or A'a right to treat it as a wrong, is governed,

fori,

but by the lex

loci delicti

commissi

(c)

(o) See Phillips v. Eyre (1870), L. R. 6 Q. B. 1 (Ex. Ch.).
Whether the aotioa would have been maintainable if X had returned to
Bngland and A had commenced the action, but not brought the case to trial,
The answer is prebefore the passing of the Jamaica Act of Indemnity ?
if the Act of Indemnity declares that
the actions questioned are to be deemed to-have been legal ex initio. Compare
The M. Moxham, (1876) 1 P. D. (0. A.) 107, 111, per James, L. J. In the
case of suocession, however, English Courts ignore retrospective legislation.
In re Aganom-'s Trust (1895), 64 L. J. Oh. 521 ; p. 713, ante.

sumiibly in the negative, at any rate
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NOTE
MEANING OF

"

1.

LAW OF A COUNTRY," AND THE

DOCTRINE OF THE RENVOI
The aim

in this note

is first to insist,

given by English Courts

term

to the

"

(a).

in connection with the

meaning

law of a country," that they do

; and, next, to show the
and generally is applied by an
With the inquiry whether English

virtually accept the doctrine of the renvoi

waj- in which this doctrine can be

English Court

to a

given case.

Courts act wisely or unwisely, logically or
doctrine of the renvoi,

we

illogically, in

accepting the

have, in this note, no concern whatever.

(A.) Meaning of

"Law

of a Country."

The contention here maintained is that, in any English rule of
private international law, the term " law of a country," which is
admittedly ambiguous, means, as applied to a foreign country, e.g.,

any principle or law, whether it be the local law of Italy
which the Courts thereof apply to the decision of the case to

Italy (6),
or not,

which the rule

made by

refers.

This assertion

is

equivalent to the statement

other vrriters, that where, English Courts determine a qase

with reference to the law of a foreign country they take into account
the whole law of that country (c), including the rules of private interfa) See pp. 6, 7, 79, 82, ante; J. Pawley Bate, " Notes on the Doctrine of
Jtenvai " ; Westlake, oh. ii.
(6) It is convenient to exemplify the points under discussion by referring
to the law of Italy as the law of the foreign country which English Courts
follow, but, of course, what is true of Italy holds good mutatis mutandis of the
law of any other foreign country, the law whereof English Courts hold applicable to the decision of a given ease, e.g., the distribution of the goods left in
England by an intestate dying domiciled in a foreign country.
(o) " 1 ooncliide with the opinion, as founded in reason, that a rule referring
" to a foreign law should be understood as referring to the whole of, that law,
'• necessarily including the limits which it sets to ite
own application, without
" a regard to which it would not be really that law which was applied. It is
" also the only opinion accepted in the English judgments, and is at least
"strongly supported on the continent." ^Westlake (5th ed.), p. 42.

—
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by

national law maintained

tribunals,

its

have always virtually accepted what
the renvoi, using that term in

explains our meaning:
that where

D

is

its

and

English Courts

tliat

now known

as the doctrine of

widest sense.

An

Our Courts admittedly adhere

dies intestate leaving

illustratioa

(d) to the rule

movable property in England, but

domiciled in Italy, the distribution of such movable property must be
" law of Italy."
Our position is that in this rule th©
law of Italy " means any law or principle whatever which Italian

governed by the
"

Courts hold applicable to D's case (e)

Englishman,
parents,

:

D, we

will take

it,

is

an

a British subject born in England of English

i.e.,

with an English domicil of origin.

nationality, Italian Courts hold that his

be distributed in accordance with the local

If,

because of D's

movable property ought to
law of England, an English

Court will distribute such property in accordance with the Statute of
Distributions.

If,

on the other hand, Italian Courts, on whatever

ground, hold that D's movable property should be distributed in
accordance with the local law of Italy, then again an English judge

movable property in accordance with Italian

will distribute D's

law.

An

local

English Court or judge, in short, will attempt to distribute

D's movable property in England exactly as an Italian judge would,
in the circumstances of D's case, distribute such portion of D's pro-

perty

as,

being situate in

Italy,

came under the actual control of the

The view opposed

Italian tribunal.

to this

is,

that in the rule to

which we have referred, the law of the deceased's domicil,

or, to take
D's particular case, the " law of Italy," means, or ought to mean, the

local or territorial

The reasons

law of ItaJy

(/).

upon the term
law of a country " the meaning we have assigned to it, thus virtually
adopting the doctrine of the renvoi, may be thus summed up:
for contending that English Courts put

"

(1)

The

show that English Courts have
meant by the law of a foreign country,
that country (g)
Most of the cases referred to in

authorities a>re strong to

generally, if not invariably,

the whole law of

.

(d) See Rule 193, p. 716,
(e) See p. 79, ante.

and compare Rule

192, p. 712, ante.

If) The late Mr. Pawley Bate, iu his very learned and interesting "Notes on
the Doctrine of Senvoi," maintains that English Oonrts may still, without
departing from any principle they have adopted, distribute D's goods in accordance with the local law of Italy, even though an Italian judge would, on account
of D'a nationality, distribute them in accordance with the local or territorial
law of England. (See Pawley Bate, p. 9.)
(?) See Collier v. Sivaz (1841), 2 Ourt. 855; Maltass v. Maltass (1844),
1 Rob. 67; Frere v. Frere (1847), 5 Notes of Oases, 593; Bremer v. Freeman (1857), 10 Moo. P. O. 306, 374; Croohenden v. Fuller (1859), 1 Sw.
& Tr. 441; 29 L. J. P. & M. 1; Onslow and Allardice v. Cannon (1861), 2
Sw. & Tr. 136; Laneuville v. Anderson (1860), 2 Sw. & Tr. 24; In re BrownSiquard (1894), 70 L. T. 811; In Goods of Laoroix (1877), 2 P. D. 94; In r«
Trufort (1887), 36 Ch. D. 60©; In re Queensland MeroamtUe ^ Agency Co.,
[1892] 1 Ch. (C. A.) 219, 226; Arnatago v. Attorney-General, [1906] P. 135.
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support of this statement
general tendency

is

may

be open to minute criticism, but their

unmistakable

Consider particularly Collier

H. Jenner

He

Belgium.

ciled in

v.

(/i).

Rivaz

judgment thereon.

in his

left

773

(i)

and the language

of Sir

D, a British subject, died domi-

testamentary documents executed by him

in accordance with the forms required by English law, but not in
-accordance with the forms required
is,

by

the local law of Belgium, that

not in accordance with the local law of the country where he was

was proved, however, that in the position of D, the
not a Belgian subject, these testamentary documents
would be considered valid, that is, their validity would be upheld by
the Courts of Belgium if these Courts were called upon to decide the
matter. Sir H. Jenner thereupon gave judgment in favour of the
validity of the will, i.e., admitted it to probate, on the plain ground
that " the Court sitting here decides [the case] from the evidence of
" persons skilled in [Belgian] law and decides it as it would
if sitting,
" in Belgium " (k).
This doctrine he states more fully as follows:
domiciled.
testator,

It

who was

—

"

The

question, however, remains to be determined, whether these

" codicils
" entitle

which are opposed are executed in such a form as would
them to the sanction of the Court which has to pronounce on

" the validity of testamentary dispositions in

Belgium, in the circumwhich they have been executed. Because it does not
follow, that [D] being a domiciled subject of Belgium, he is therefore necessarily subject to all the forms which the law of Belgium'

" stances uncjer
"
"
'"

"

requires from

its

own

native-born subjects.

I apprehend there can

be no doubt that every nation has a right to say under what circum-

" stances it will
""

permit a disposition, or

contra/jts of

whatever nature

by persons who ar-e not native born,
they may
become
subjects
from continued residence; that is,
"but who have
" foreigners who come to reside under certain circumstances without
" obtaining from certain authorities those full rights which are
Every nation
"necessary to constitute an actual Belgian subject.
" has a right to say how far the general law shall apply to its own
be, to be entered into

"born

subjects,

and the subject of another country; and the Court
it, must consider itself sitting in Belgium-

sitting here to determine
"

under the particular circumstances of the case "

(I).

cannot be said
(h) This is what Mr. Pawley Bate denies: "English law .
have either accepted or repudiated the Renvoi-theory in general. In a
" few oases it has, indeed, given answers favourable to the theory,
but it
" will be seen that they can fairly be described as special cases, not justifying
•'
any g:eneral statement." Pawley Bate, p. 9.
(j) (1841), 2 Ourt. 8S5.
(A) 2 Curt. 863.
The critioiam of this case in Bremer v. Freeman
(I) Ibid., pp. 858, 859.
(1857), 10 Moore, P. C. 306, 374, is not against the principle, but relates to
.

.

"to

.

—
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The words which have beea purposely

italicized, go to the root of
English Court called upon to determine thesuceession to the movables of a person dying domiciled in a foreign

the whole matter.

An

country (e.g., Belgium) must decide the matter before
sitting in Belgium, i.e., as if

if

result cannot

by any

it as it would
were a Belgian Court; but this

it

possibility be obtained if the English Court does

not take into account the rules of private international law maintained

by

Let us

illustrate the point from Collier v.
an English Court had held that the validity
of a will made by an Englishman domiciled in Belgium must bedetermined in accordance with the ordinary local law of Belgium

Belgian.' tribunals.

Rivaz.

If in that case

when a Belgian Court would havemust be determined in accordance with the law,

applicable to Belgian subjects,

held that

its

validity

not of Belgium, but of England,

it is

would not have acted as if it had been
words, had been a Belgian Court.

clear that the

sitting in

English Court,

Belgium

or, in

other

Take, again. In Goods of Laeroix. It was there in substance held.
by Sir J. Hannen that in the Wills Act, 1861 (Lord Kingsdown's
Act), the " law of the place where a will was made " means the law
which the Courts of such country hold applicable to the particular
" If evidence," he says, " can be offered to the Court that by
case.
the law of France [where the will was made] it is permitted to a.
foreigner in France to make his will according to the form required
by the law of his country [England] as to the execution of wills
there, and that a will so made would be deemed by the French
Courts to be good and valid, and would be carried into execution by
'

'

'

'

'

'

'

as

would then appear that the will
[was] valid, as having been
made in the form permitted by the law of Prance in the case of
British subjects in Frahce.
If the evidence I have suggested
can be obtained it will be open to the applicant to contend, and I
it

.

.

'

may be renewed,

them, this application [for a grant of probate]

think successfully, that [the will

.

is]-

.

.

.

made

'

the form required by the law of the place where

'

must therefore be held

to

in accordance with
[it

was] made, and

be well executed for the purpose of being-

admitted to probate in England under 24 & 25 Vict. c. 114 " (m).
The evidence required having been obtained, the will was admitted,
'

to probate.

The

later case,

In re Trufort (n), has no reference

to the Wills Act,

the correctness of the conclusion as to the view taken by Belgian law of the
law appUoable. It is doubtful if the view taken of French law in Bremer v..
Freeman was correct. Contrast In re Brown-Seguard (1894), 70 L. T. 811.

(m) In Goods
Hannen, Pres.

of Lficroix

(1877), 2 P.

D.

94,

96.

(») (1887), 36 Qi. D. 600.
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Sir J..

LAW OF A OOUNTEY AND THE
1861, but

it

illustrates the

mined was the

principle.

The point

Tib
to be deter-

distribution of the property of a Swiss citizen

domiciled in France.
rity of the

same

RENVOI.

who died

In such a matter French law admits the autho-

law of Switzerland, as being the law of the nation

the deceased belonged.

to

which

There had been delivered in Switzerland a

judgment determining the succession to his movable property. Stirling, J., treated this judgment as binding upon an English Court.
"

The

"

"

been actually raised and decided in the Courts which, according to
law of the testator's domicil [France] were the proper and
competent tribunals to decide on their [sic] rights.
I am

"

bound by

claim," he laid down, " of the party litigating in this Court has

" the

.

their decision " (o).

sion of the principle for which

Here, surely,

we

lare

we have

contending.

a full admis-

English Courts

determine the distribution of D's goods in England according to the
law of D's domicil (France), but the law of France holds that the
distribution of D's movables

must be referred

to the

law of Switzer-

land.
An English judge therefore sees that D's movables are distributed in accordance not with the territorial law of France, but in
accordance with the body of law, in the particular instance the law

which French Courts hold applicable to the case, or,
in other words, an English judge, in applying the law of D's French
domicil, takes into account the whole of French law, and among other
things, the rule of French private international law, that D's movables must be distributed in accordance with the law of the country, in
this instance Switzerland, to which a man belongs by nationality (p).
of Switzerland,

The foregoing

(2)

choice of law.

cases deal rather with jurisdiction than with

This point

is

noticeable.

with their theories as

In truth, the acceptance of

most intimately connected
Once admit that the Courts of
have primary jurisdiction over a

the doctrine of renvoi by English Courts

is

to jurisdiction.

a particular country, e.g., Italy,
particular ca,se, and it almost inevitably follows that when the Courts
of any other country, e.g., England, are called upon to determine such
a case, they must try to decide it as an Italian Court would decide it;
but

if

an English Court has

to decide

a case as

if it

were sitting in

(0) Ibid., p, 612.
Qp) This ca8« illustrates the fact that where English Courts hold that a
question must be d«termiaed in accordance, e.g., with the law of Italy, the term
renvoi includee two different things:

(1) The sending back by Italian law, or Courts,
by the law of England (r&nvoi or remittal).

of the question for decision

seniding over of the question for decision by the law of some country
neither ifengland nor Italy, e.g., Switzerland (renvoi or transmission).
Whether the renvoi be used in the one sense or the other, the aim of the
English Court is to apply the law which Italian Courts hold applicable to
the case.

(2)

which

The
is
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Italy, it follows that the

law of

We

(3)

English Court must take aceount of the -whole

Italy, including Italian rules of private international law.'

reach the same result

looking at the matter under dis-

if,

cussion from another point of view,

we consider the two

courses vyhich,

an English Court, or to the personal'
representatives of the deceased, when called upon to distribute the
movable property in England of a person dying domiciled abroad,
The Court may either hand over the distributable
e.g., in Italy (g).
residue to the personal representative of the deceased under the law of
his domicil, and leave to such representative the distribution thereof
under our law, are open

among

to

may

the beneficiaries, or the Court

are the persons entitled under

determine for

itself

who

law of the deceased's domicil

thie

to

succeed to such distributable residue, and, having determined this
,

point, distribute

it

among

the persons thereto entitled in accordance

Whichever course is adopted, the aim of the Court is
same end; i.e., the distribution of the deceased's proaccordance with the law of his domicil. Where the Court
the first course, and hands over the deceased's movable
to the persons representing him under the law of his Italian
it is clear that such representatives must distribute it in

with such law.
to attain the

perty in

pursues
property
domicil,

accordance with whatever principles Italian law
Italian Courts,

may

hold

or,

applicable to the case,

in other words,

including Italian

rules of private international law.

But when the English Court

pursues the second course, and

undertakes the duty of

itself

distri-

buting the deceased's property, the Court intends to distribute the
property in the same

way

in which

it

would be distributed had the

property been handed over to the representative of the deceased under
the law of Italy,

i.e.,

the English Court must distribute

it

in accord-

ance with any principle, including Italian rules of private international
law, which Italian tribunals
(4)

The soundness

of the

deem

applicable to the case.

view here maintained

is, it is

submitted,

confirmed by, or rather implied in the fact that our Courts treat as

and hold themselves bound by a judgment pronounced by

decisive

the Courts of a country where a person dies domiciled as to succession
to his

movable property

(r).

(B.) Application of principle to given case.

\

How, on

the principle contended for in this note, would an English

Court deal with the following case?

D

is

an Englishman; he

is

a British subject born in England,

Rule 192, p. 712, and pp. 713—715, ante.
In re Trufort (1887), 36 Ch. D. 600; DoglUmi
H. L. 301. Conf. Westlake, s. 60, p. 114.
(?) See
(r)

1
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and has an English domicil of origin. He acquires an Italian domicil,
and dies intestate domiciled in Itajy. He leaves a large amount of
movable property in England in the shape of money deposited at
an English bank. D's personal representatives apply to the High
Court for directions as
property.

It-is

to the distribution of D's

admitted on

all

hemds

(s) that

English movable

such movable property

must be distributed in accordance with the law of D's domicil at the
time of his death, i.e., of Italy. We may, for the present purpose,
assume that if such distribution foUowsthe rules of Italian law,
the case falls within the preliminary provisions of the Codice Civile,
Art. 7.
This in effect provides, subject to limitations with which

we need

not concern ourselves, that the distribution of D's property

governed by the law of the nation to which D their owner
belonged (t). Now here, be it noted, that as the English Court ought
in this matter to act " as if it were a Court sitting in Italy,'' the
is

duty (m) and the sole (x) duty of an English judge (whether the duty
be hard or easy to perform) is to ascertain the meaning of that part
of Italian law which Italian tribunals deem applicable to D's case.
The provisions, however, of the Italian Code are ambiguous.
1st. Art. 7 may, as interpreted by the Italian Courts, mean that
D's property
territorial

law

is

of

to

be distributed in accordance with the

England.

If this is the

an English Court can have no

difficulty in

meaning

giving

local or

of the Article,

effect to

it.

It will

distribute D's property in accordance with the Statute of Distributions.

2nd. Art. 7 may, as interpreted by the Italian Courts,

mean

that

(the whole law of England, including English rules of private inter-

national law, being taken into consideration) D's property should be
distributed in accordance with the local law of his Italian domicil.
If this

be the ascertained' meaning of the Italian Code, as inter-

preted by the Italian Courts,
T^'hatever.

afl.

English judge

him whether the
Courts upon the Italian Code

It matters not to

placed by Italian

is

under no

difficulty

construction which is
is

logical or iUog^caJ.

In the supposed circumstances, English Courts and Italian tribunals
(«) Subject to the new dootriiie adopted In re Bowes (1906),
xl.at a domicil cannot be acquired in the teeth of foreign law.

22 T. L. R. 711,
See p. 780, post.
sono
soggetti
alia legge della nazione del proprie7.
I beni mobili
" tario, salve le contrarie disposizioni della legge del pease nel quale si trovano.
" I beni immobili sono soggetti alle leggi del luogo dove sono situati."
(Conf. Arts. 6 and 9.)
(u) Assuming of ooursre that there is nothing in the rules of Italian law
governing the succession to an Englishman who dies intestate domiciled in Italy,
which is prohibited by the law of England.
(a;) I.e., it is his duty to ascertain what the rules of Italian law embodied in
the Italian Code do mean, as interpreted by Italian Courts, without troubling
himself with any question as to what they ought to mean. Contrast Westlaka,
pp. 31—37.

(0 " Art.
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hold,

though

movables
of Italy

may be oa

it

of the deceased is

diflerent grounds, that sucoession to the

governed by the ordinary

territorial-

law

(i/).

Here, however,

it is

argued,

we

are

met by an insuperable

diflSculty.

English Courts, on the one hand, hold that succession to D's property

must be governed- by the law
whole law of
law,

by

and Itajian

tribunals, on the other hand, that

the law of the country

(England),

of D's domicil (Italy), i.e.,

which

to

by the whole law

i.e.,

rules of private internationaj. law.

game

by the

Italy, including Italian rules of private international

and

of legal battledore

of

D

it

must be governed

belonged

by

nationality

England, including English

Hence

arises, it is said,

a sort of

shuttlecock, the case being eternally

passed backwards and forwards by the Courts of England and of
Italy for decision

by the law

of the other country,

this

paradox ajises from the omission

English judge needs to do

is to

whence the

The

that the case admits of no decision whatever.

effect

plausibility of

to consider that all

which an

ascertain as a matter of fact

what

is

the law of Italy with regard to the movables of a deceased person in
the position of D, and then deal exactly as an Italian judge sitting

an Italian Court would deal with them.

in

property in Italy there

If

D

leaves

movable

obviously no difficulty in ascertaining on

is

what principle Italian Courts in fact deal with such property. But
if D has left no property there, it can hardly be impossible to
ascertain how the Italian Courts would have dealt with property that
he might have left in Italy; the difficulty, great or small and it
sometimes may be considerable is simply that of ascertaining what
is the law of a foreign country on a point which admits of difference

even

—

—

of opinion.
3rd. It is possible that the

Courts decline
property of a

to

man dying

Italian nationality.

This

is

of Art. 7 is that the Italian

domiciled in Italy, but not possessing
possible,

is

unlikely (z).

(y) This

meaning

exercise jurisdiction in respect of the movable

but in the highest degree

'

the rule laid

down

Code (in force from January

in the Einfvihrungsgesetz to the
1900), Article 27.

German

Civil

1st,

We

refer to the possibility, because it seems to be contemplated in Roberts
Attorney-Geineral, In re Johnson, [1903] 1 Ch. 821, and to form one of the
grounds of decision in that case. There was, however, no good reason for supposing that the Baden Cou];t " in effect disavowed [the deceased] and disclaimed
(Ibid. p. 828.)
"jurisdiction."
In this instance it would appear that the
deceased did leave property in Baden. If the English Court had pressed its
further
than
it
did,
inquiries a step
and obtained information as to the way in
wluoh the Baden Court did deal with the movable property of the deceased
which was situate in Baden, the English Court, acting on the principle that it
ought to act as though it were a Court sitting in Bad©n, might, without difficulty,
have distributed the movables in England in the same way in which the movables
in Baden were distributed.
(»)

V.
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Code as

of the Italian

inter-

that in the case under consideration the

Italian Courts must decline to exercise jurisdiction.
There is no
doubt that a real difficulty then arises. An English Court might,
in this case, apply its own principle in one of two ways.
It might,,
the matter being referred back to the decision of an English Court,
hold that D being in fact domiciled in Italy, and the Italian Courts

declining to have anything to do with the matter, his property should
be distributed in accordance with the territorial law of Italy, and
this probably might be the best solution. The English Court might,

however, hold that, as the Courts of the domicil would decide nothing,
D's movables in England should be distributed in accordance with
the law of the domicil last possessed

A

by

I) before settling in Italy.

complication in the doctrine of renvoi

in those cases in which the testator,

who

is,

however, introduced

dies domiciled in

a foreign

country which adopts nationality as the basis of intestate succession,

a national

is

of

a State

systems of private law.
the

to

decidedly

In re Johnson
Maltese,

died

Grand Duchy

composed of parts possessing distinct
was this fact apparently which led

It

ambiguous judgment delivered
A testatrix, whose domicil

(a).

domiciled,
of

in

Baden.

the

She

view

of

certain property in

the

English

case

origin

of

however,

omitted,

of

was

law, in

the

her

will

in

England, and the question of

to

dispose

its

due distribution came before the English Court.

of

in

It

was found

Baden the legal succession to the property
of the deceased of which she had not disposed by will was governed
solely by the law of the country of which she was a subject at the
time of her death. It was held by Parwell, J., that in these circumthat according to the law of

stances the property fell to be distributed according to the law of

Malta.

The

decision

may

be supported, consistently with the doc-

on the ground (&) that the law of Baden was held to
require that the matter should be decided in accordance with the
national law of the deceased; that such national law was English law,
being the true national law of every British subject; and that English
law referred the decision to Maltese law as the appropriate branch
The view was, however,
of private law within the British Empire.
trine of renvoi,

also suggested that the domicil acquired in

did not afford

property of

(6) Ibid.

in the eyes of

ineffectual, since the

it

(a) [1903] 1 Ch. 821.
(N. S. W.) 419.
'

Baden

law of Baden
any influence on the distribution of the movable
an intestate, so that the deceased must be regarded as

English law must be regarded a^

832—835.

Compare Simmons

Cf. p. 669, note
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having retained her domicil
largely do

away with the

subsequent ease

of

This view, which would

which a domicil acquired according

(c), in

by the fact that
the manner provided by French law.

law in France was held to be
been acquired in
doubted whether

origin.

doctrine of renvoi, has been adopted in a

this doctrine

consistent with authority (d).

nullified

to English
it

had not

It

may

be

can be regarded as satisfactory or as

But the decision

illustrates the plain

truth that, independently of speculative questions about the doctrine
of retnvoi, or the

hard

meaning of the term

"

law of a country," problems(e)

to solve will inevitably arise as

nationality, whilst the Courts of

personal law

The

is

long as the Courts of

a man's personal law

countries hold that

many

is

many

determined by his

other countries hold that his

determined by the law of his domicil.

principles laid

down

in this Note hold good in cases which have

no reference whatever

to succession, e.g., to cases with regard to the

validity of a divorce.

H and W,

They

his wife, are domiciled in

New

York.

are divorced by a Court of the State of South Dakota, where

they are not domiciled.

The

divorce, however,

recognized as valid by the Courts of

New

it is

York.

proved, would be

English tribunals,

though maintaining that divorce jurisdiction depends, at any rate as
regards its extra-territorial eSect, upon domicil, treat the South
Dakota divorce as valid, i.e., the English Divorce Court in this
instance considers that the validity of divorce depends upon the " law
" at

New

York,''

where the parties are domiciled, in the widest sense

In re Bowes (1906), 22 T. L. E. 711.
id) See Bremer v. Freeman (1857), 10 Moore, P. C. 306, 374; In re Martin,
Loustalan v. Loustalan, [1900] P. (C. A.) 211, 227, cited p. 120, ante. In
Collier V. Hiitas (1841), 2 Curt. 455, it was held that for purposes of succession
a domicil could be obtained in Belgium, though the person concerned had not
obtained the governmental authorization requisite under the Code Napoleon for
the acquisition of a Belgian domicil proper. In Anderson v. LaneuvUle (1854),
9 Moore, P. C. 325, it was similarly decided that a domicil could be obtained
in France, without governmental authorization, which must be treated as effective for purposes of succession, and this decision was deliberately approved and
followed in Bremer v. Freeman. The whole question was elaborately discussed
in Hamilton v. Dallas (1875), 1 Ch. D. 257, and the same result arrived at.
See also In re Bromn-Sequard (1894), 70 L. T. 811. In the report of In re
Bowes (1906), 22 T. L. B. 711, no mention is made of these cases, which also
do not appear to have been cited in In re Johnson, [1903] 1 Ch. 821. It is
difficult to suppose that the decision In re Bouses would have been arrived at if
the authorities in question had been brought to the notice of the Court. It also
appears clear from the report that there was 'a general desire on the part of all
concerned in the case that the will under discussion should be dealt with by
English law, and that the testators should be found to have died domiciled in
England. No great value, therefore, can be attached to the decision in this
case.
(c) The difficulty of these problems is increased by the occasional failure of
foreign jurists and tribunals to perceive that nationality or allegiance cannot be
made the criterion of the personal law to which a man is subject who is a
member of a State, such as the British Empire, which consists of many countries,
e.g., England, Scotland, and Canada, each of which possesses a different system
of law. As to succession there exists no national law applicable to every British
subject.
(c)
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and acts as it would if it were a Court sitting at New
York (/)
The principles further laid down in this Note apply to
cases which must he determined by reference to some other law than
the lex domicilii, e.g., by reference to the lex situs. A British subject
probably, but not certainly, domiciled in England, was possessed of
land in Egypt. He died leaving a wUl valid in form according to
the law both of England and of Egypt. His Egyptian land was sold
by his executors. The proceeds (16,000?.) were lodged in a bank in
England. The dispositions of the deceased's will were valid according
to the law of England, but invalid according to the local or territorial
law of Egypt. It was admitted on all hands that the right of succession to the 16,000Z. depended on the right to succession to the
Egyptian land. But succession to land is under the Egyptian Code
Civil, Arts. 77, 78, " governed by the law of the nation to which the
"deceased belongs "(gf)- The meaning of the article was disputed.
The evidence of experts was taken: it was by this means proved that
the Egyptian Courts would hold that in the circumstances of the case
succession to the deceased must, under the articles of the Egyptian
Code, be governed by the ordinary territorial law of England. The
will was held valid (^).
So, also, the English Court will appoint a guardian for an English
of that term,
.

child

if

a foreign Court entrusts this duty to the Court of the child's

nationality

(/).

NOTE

2.

LAW GOVEENING ACTS DONE

IN UNCIVILIZED

COUNTEIES.
The Eules

in this Digest apply only to rights acquired under the-

laws of a civilized country.

What, however,

is

the law,

if

any, which

in the opinion of English Courts governs transactions talcing place
in

an uncivilized country,

e.g., in

Afghanistan or Thibet, or at any

rate in a country the institutions of
institutions

the world

and habits

which are utterly foreign

to the

of life in the admittedly civilized countries of

(fe) ?

Compare Eule 99, p. 420, and Exceptdon, p. 422, ante.
(g) " Les suocesaioDB sont r^glfeea d'aprfes les loia de la nation ^ laquell©
"appartient le d^funt." (Art. 77.)
(A) In re Baines (unreported), decided 19tli March, 1903, by Earwell, J.
See also the Egyptian case In re Dale (cited and commented upon by BentThis case (semble) agrees with In .re
wich, Law of Domicile, p. 173).
Baines, and not with In re Goods of Torrey Grant (1907), Law Mag. & Rev.
1909, p. 297, which applied the lex situs in an intestacy; p. 562, ante.
(ij In re Willoughhy (1885), 30 Ch. D. (C. A.) 324, contrasted with In re
Bourgoise (1899), 41 Oh. D. Slff; p. 520, ante.
[k) See In re Bethell, Bethell v. BOdyard (1888), 38 Ch. D. 220; Brinkley
V Attorney-General (1890), 15 P. D. 76; Companhia de Mofamhigue v. British
South Afrioa Co., [1892] 2 Q. B. (C. A.) 358; [1893] A. O. 602, and thecases cited in the following notes.
(/)
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The question
Court;

is

one which

also one to

it is

may

come before an English

at times

which in the absence

a final answer can be given;

all

points as to the matter before us, on which

nothing like

of decisions

that can be done
it is

note a few

is to

possible to conjecture

any rate what would be the view taken by English Courts.
We may assume that the legal effect of a transaction taking place,
fe.g., a contract made, in an uncivilized country could not come before
.at

an English Court unless one of the parties at least were the subject
of some civilized State. Something, too, may depend upon the kind
of right which a plaintiff in an action in England may try to enforce
before an English Court. There is in itself no. reason whatever why
two Englishmen, or an Englishman and a Frenchman, should not,
whilst travelling in a country which might fairly be called uncivilized,
make a contract to be performed between them in England or in
France. There may, on the other hand, be very fair reaso.n for supposing that an Englishman and an Englishwoman did not intend to
change their English domicU and to marry and live under the law of
some uncivilized country, e.g., Afghanistan.

—

As to domicil. It has been suggested (I) that the settlement
an uncivilized country does not of itself change the domicil of a
eitizen of a civilized country.
But this suggestion cannot now be
regarded as laying down any absolute rule of law; all that can fairly
be held is that the physical settlement, e.g., of an Englishman (D)
in an uncivilized country, the habits and laws of which are completely
(1)

in

foreign to the institutions of England, affords

and

much

less

proof of D's

under the laws of, such country than
would his permanent change of residence from England to, e.g.,
intending to
Italy or

(2)

settle in,

fall

France (w).

As

to

marriage.

—^A

marriage made in a

strictly

barbarous

country between British subjects, or between a British subject and
a citizen of a civilized country, e.g., an Italian, and
-even between a

country, will,

it is

is

would seem

submitted, be held valid as regards form,

in accordance with the requirements of the English
it

it

British subject and a native of such uncivilized

extremely probable that, with regard

common law might now be

to

common

if

made

law; and

such a marriage, the

interpreted as allowing the celebration of

a marriage per verba de prasenti without the presence of a minister

(0 In re TootaVs Trusts (1883), 23 Ch. D. 532, 534, judgment of Chitty, J.,
The Indian Chief (1801), 3 Bob. Ad. Caa. 29, per Lord Stowell; Maltass

citing

V. Maltass (1844), 1 Rob. Eoo. Oas. 67, 80, 81, per Dr. Luahington.
Abd-ul-Messih v. Farra (1888), 13 App. Caa. 431.

(«) See Oasdagli
.icited

See also

v. Casdagli, [1919] A. C. 145, in which the earlier oases
above are exhauatively reviewed and oritioia^.
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sufficient, at

any
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(o), also, if
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such there be, would seem

of the partiestis

a native.

It

however, essential that the intention of the parties should be an

intention to contract a " marriage " in the sense in which that term

known in Christian countries, i.e., the union
woman for life to the exclusion of all others (p)

is

.

would apparently depend upon the law
(3)

As

to contract.

depend upon the law

— Capacity (r)

of one

man

to

one

Capacity to marry

of the domicil of the parties(g).

to contract must, it

would seem,

of the domicil of the parties to the agreement.

If either of the parties

were under an incapacity by the law of his

domicil to enter into a contract, an agreement made by him in an

would prqbably not be enforceable against him in
may be pretty certain would be the ease were the
party under an incapacity an EngHsh infant domiciled in England.
The formalities of a contract probably, and its effect almost certainly, would, under the circumstances supposed, be governed by the
proper law of the contract, i.e., by the law contemplated by the
parties.
Suppose .Z and A enter into a contract in Afghanistan. If
the contract is to be performed in England, the incidents would be
governed by English law; whilst, if it is to be performed in Germany,
its incidents would be governed by German law(s).
uncivilized country

This we

England.

(4)

As

to alienation of

movables .^li the movables are

at the time

of the alienation situate in the barbarous country, probably English

Courts might hold that the alienation must, in order to be valid, be
if made in England, would be valid according
common law. There is little doubt that if, though the

one which,
English

tion takes place in

to the

aliena-

an uncivilized country, the movables alienated are
would

situate in a civilized country, the validity of the alienation

depend on the law

of that country (lex situs) (t).

—

(5) Torts. When an act which damages A or his property is done
by .Z in a barbarous country, the character of the act cannot depend
on the law of the country where it is done. If both X and A are
domiciled in England, the act is probably wrongful and actionable in
England, if it would have been tortious if done in England. If the
(n) Compare Beg. v. MiUis (1S44), 10 CI. & F. 534, and Culling v. Culling,
[1896] P. 116, with Catierall v. Catt&rall (1847), 1 Bob. Eoo. 580, and Wharton
(3rd ed.), s. 172, p. 372, note 2; Armitage v. Armitage (1866), L. R. 3 Eq.
343; UgUhody v. West (1902), 87 L. T. 138.
(o) See Rule 182, p. 661, and Rule 159, p. 583, ante.
v.
Attorney-General (1890), 15 P. D. 76, contrasted with
(jO-) Brinkley
Bethell V. Hildyard (1888), 38 Ch. D. 220.
(?) See Sottomayor v. De Barros (1877), 3 P. D. (C. A.) 1; (1879), 5
P. D. 94; Ogden v. Ogden, [1908] P. (O. A.) 46.
(r) See Rule 158, p. 577, ante.
(s) See Rules 160, 161, pp. 588, 602, ante.
(t) See Rules 152, 153, pp. 561, 535, ante.
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two parties are domiciled, the one in England and the other, e.g.,
in Germany, th%n the act is probably actionable in England, if it be
one which is wrongful both according to the law of England and
according to the law of Germany.

But we can here be guided by
we can do is to consider how far the
rules which govern the possibility of bringing an action in England
for a tort committed in a foreign and civilized country (m) can by
analogy be made applicable to an action for a tort committed in an
uncivilized country. An action cannot be maintained in England for
a trespass to land in an uncivilized country (x)
nothing but analogy, and

(6) Procedure.

all

—^An action in England in respect of any transaction

taking place in an uncivilized country
of procedure,

On

is_clearly, as

regards

all

matters

governed by English law(y).

this Note, and many
which
might
must
trust wholly to
others
suggest themselves, we
if
conjecture, and must admit that what is the law,
any, governing
transactions taking place in an uncivilized country, is in many

most of the points, however, considered in

If, for example, X, an
Englishman domiciled in England, whilst in an uncivilized country
promises A, a Scotsman domiciled in Scotland, out of gratitude for
some past service, to pay A 101. on their return home, is the promise
governed by English law, and therefore invalid for want of a consideration, or by Scottish law, under which it may be valid? How,
again, if the position of the parties had been reversed, and the
promise had been made by A, the Scotsman domiciled in Scotland,
to X, the Englishman domiciled in England? To these and similar

instances a matter of absolute uncertainty.

inquiries no certain reply

is, it is

conceived, possible.

NOTE
CASE OP KAUFMAN

3.

v.

GER80N (z)'.

who is a Frenchman domiciled in France, brings an action in
High Court against W, a Frenchwoman, married to H, a French-

A,
the

W

due from
to A under a
a sum of QOOl. The contract is entered into in
France; has no reference to the law of England, and is, from the

man,

also domiciled in France, for 1001.

contract to

pay

A

nature of things, performable in France.

The consideration

—

for the

See Eules 187 189, pp. 694^-696, ante.
Britiih South Africa Co. v. Companhia de Mofambique, [1893] A. C. 602.
(y) See Rule 203, p. 761, ante.
(a) S«e [1904] 1 K. B. (C. A.) 591; 73 L. J. K. B. 32-0; and 20 L. Q. R.
Compare ATcnonairnoye Obschesivo A. M. Luther v.
229.
(1904), pp. 227
James Sagor ^ Co. (1921), 37 T. L. R. 777, 783.
(«()

(a;)

—
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contract

A

that

is,

agrees with

IBS'

W not to prosecute H for a criminal

by H.

offence actually committed

GESSO N.

V.

The

contract

by French

is,

law,,

W

A

has abstained from prosecuting H, and
has, under thecontract, paid him 8001.
She, now being in England, refuses to pay

legal.

W

him the balance of 1001.
contends tha,t the contract cannot be
enforced in England, and counterclaims for the repayment of the SOOl.
Wright, J., gives judgment for A on the claim and counterclaim.
His judgment

is

reversed by the Court of Appeal.

Wright's judgment

is

Mr.

.Justice-

based on the broad principle that where a

by the law of the country where it is both madean action is maintainable upon it; i.e., it is tobe held valid in England. The judgment of the Court of Appeal is
based upon the equally broad principle that an English Court will not
enforce a foreign contract, though valid by the law of the country in
which it is made, where the Court deems the contract to be in contravention of some essential principle of justice and morality, or to usethe language of Westlake, that " where a contract conflicts with what
" are deemed in England to be essential public or moral interests, it
contract is not invalid

and

"

is

to be performed,

cannot be enforced here, notwithstanding that

"valid by

its

Each

proper law "(a).

question for consideration

may have

it

principle

is

sound.

been-

The-

whether the principle relied upon by

is,

the Court of Appeal was properly applied?

On

this point it is

possible to entertain grave doubt.
1.

The view

of the Court

enter into the contract "with
this really the

W

avowedly was that
was induced tounder coercion or duress. But was

A

The ordinary

case?

cases of coercion are cases in

'which one person, by unlawful physical or moral pressure

(6),

compels

another to give him money, or to enter into a contract, or where a

highwayman compels a

traveller, at the point of the pistol, to give

up

his purse or to sign a cheque for 1,000Z. in the highwayman's favour.

But

A

did a lawful

act,

whereby he induced W, for a lawful con-

sideration, to enter into a lawful contract.

from coercion.
2. There was admittedly

This

is

a different thing

A and W, and a
The real objection tothe contract on the part of the Court of Appeal was that the consideration, namely, A's agreement to abstain from the prosecution of H,
a,

contract between

contract lawful according to the law of Prance.

involved a violation of natural justice. This is, at leeist, doubtful.
prefers the payment of 900?. to the prosecution of her husband, H.

W

She

obtains,

by paying the money, a

s. 215, p. 30S.
(5) See Soaiete des Hotels Reunis
(1914), 30 T. L. E. (O. A.) 423.

real

and indubitable advantage.

(a) Westlaie,

v.

SawTcer (1913) 29 T. L. R. 578;

50

D.
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She would,

in all likelihood, have deeply regretted to find that the

law of France made
character

by agreeing

coerced than

is

A

to

and W.

impossible for her to save her husband's

Why, then, is she any more
who is compelled to pay a large

pay 9001.

to

any party

sum because he
3. The Court
ought not

it

to

a

eofl.tract

ardently desires to obtain a particular advantage?
of

Appeal must have held that the law

France

of

have sanctioned a bargain such as that made between
This idea underlies the Court's judgment, but

it is

at

French civilization and morality are
our own. The presumptioa should always be in favour of
of a French law; and, after all, there is no patent injustice

test an idea of dubious truth.

as high as
the justice

in allowing a person to escape from criminal prosecution by

compensation to the sufferer

whom

making

Admit

he has damaged.

at once

that English Courts are wise in discountenancing such arrangements
as that between

ment
4.

A

and W.

But as between the parties to the arrange-

there need have been no unfairness therein.

There remains a more technical, but not a frivolous objection

to

the judgment of the Court of Appeal.

In 1860 the Court of Exchequer Chamber (whose decisions are understood to be binding on
the Court of Appeal) held that a contract for the sale of slaves, to be
performed in Brazil, where slavery was then lawful, was enforceable
in

England (c).
Are we

this?

How
to

is

Kaufman

believe that

v.

Gerson to be reconciled with
offence is more

compounding an

obviously contrary to universal justice than slave -trading?

NOTE

4.

DECREASING INFLUENCE OF THE LEX
From
to, at

the time

any

when Story published

his Conflict of

SITUS.

Laws (d) —up
(e)— English

rate, 1840, the date of Birtwhistle v. Vardill

Courts held that every question with regard
property wherever situate,

and above

all

to.

land or immovable

when

it

was

England, must be determined in accordance with the lex
as regards

England meant the

local or territorial

situate in

situs,

which

law of England.

This predominance of the lex situs has during the last eighty years
been undermined, or limited by the recognition of several limitations
thereto.
1.

The natural meaning and

effect of Birtwhistle v.

been cut down by judicial decisions or expressions

_of

Vardill has

opinion.

lUidge (1860), 8 O. B. (N. S.) 861; 29 L. J. C. P. 348.
Story, s. 424, and p. 542, ante.
(«) (1840), 7 a. & F. 895.
(c) Santos v.
(rf)
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Birtwhistle v. Vardill,

apply only

it

is

now

it

case of intestacy

class of personal property or estate

does not apply to freehold property which devolves under a will

upon a person who, being born
"

tlie

does not apply to any interest in land, e.g., leaseholds

which can be brought within the
it

but certain, will be held to

all

to property whicli ultimately passes in

to the heir;

787

out

of

wedlock, cannot be the

English land, but who, being legitimated by the subsequent marriage of his parents, takes English real estate under a
heir

''

(/) to

devise to children (g). In other words, the rule laid down in Birtwhistle V. Vardill is interpreted as relating only to the case of descent

upon an

and does not

intestacy,

children {g).

It is further

affect

a devise of real estate to

probable that the rule in Birtwhistle v.

Vardill does not apply to the case in which a person claims real estate
under a settlement whereby the estate passes to persons designated

as children of a predecessor.

Under the Wills Act, 1861 (Lord Kingsdow'n's

2.

leaseholds, or rather
hold,

may pass under

any

interest in English land

Act), English

which

is

not free-

a will which does not comply with the formalities

required by the Wills Act, 1837 (h).

A

3.

made

marriage between persons domiciled in a foreign country and

subject to the law of such country, e.g., France, operates, or at

may possibly operate, as an assignment of English land (i).
The British Nationality and Status of Aliens Act, 1914, s. 17,
makes it possible for an alien to hold " real and personal property of
every description" in the United Kingdom (fc).
any

rate

4.

NOTE

5.

PREFEEENCE OF ENGLISH COUETS FOR LEX LOCI
CONTRACTUS.
It is laid

down

in the foregoing pages that a contract

governed, not by the law of the place where
tractus),

made

is

often

(lex loci con-

but by the law of the place where

loci solutionis) (I)

reiterate the

place where

r/)

it is

.

The

maxim
it

is

reports, however,

that a contract

is

it is to be performed (lex
and text-books of authority,

governed by the law of the

made.

See Rule 146, pp. 521, 522, and pp. 527—531, ante,

(g) In re Grey's Trusts, [1892] 3 Oh. 88; and see p. 531, ante.
(A) See pp. 725, 729, ante.
553 556, ante.
(J) See pp.
{Jc) See Rule 51, p. 207, ante, as to this rale and the restrictions imposed
upon it by reoent legislation.
(T) See Rule 161 and Sub-Rules thereto, pp. 602, 606—609, ante.
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The apparent

contradiction,

between these statements

than verbal, and may be explained by the history
legislation with regard to the copflict of laws.

of

is little

more-

English judicial

English judges, when, about a century and a half ago, they were for
the

first

time called upon to deal frequently with the conflict of laws,

no doubt conceived that matters of form, matters of substance,

and,-

in short, everything connected with a contract, except matters of

procedure, were governed by the leac loci contractus, and these words^
they interpreted as meaning " the law of the place, where the contract

was made."

The adoption

of a formula

which they somewhat mis-

interpreted has influenced to a limited degree the substance of their
decisions, especially with regard to the validity of a marriage (m).

It

more influenced the language in which English judgments
have been and are expressed. For English Courts soon found it
necessary, when interpreting contracts which contained in them some
foreign element, to give effect to other laws besides the law of theplace where the contract was made, and especially, as regards the mode
of performing a contract, to the law of the place of performance (l«c
This change of doctrine was, as often happens in
loci solutionis).
has

still

the case of judicial legislation, combined with verbal adherence to an
old formula not really consistent with the
sion

leec loci

mean

contractus

" not the

was

retained, but

new

theory.

The

expres-

was re-interpreted so as

to-

law of the country where a contract was made," but

the " law of the country with a view to the law whereof a contract was
" (w). This law may be the law of the country where a contract
was made, but may, it is manifest, be the law of some other country,
and is very frequently the law of the country where the contract is tobe performed. The same result was sometimes attained by another
method of reasoning. It was laid down that a person must be assumed

made

to

have contracted at the place where his contract was to be performed.

By either method

of interpretation

an actual reference

to the

law con-

templated by the parties, which was more often than not the lex

loci

was masked, as it still often is in English decisions and
text-books, under a nominal reference to the law of the place of the
contract. The substitution of the law of the place of performance (lex
solutionis,

loci solutionis) for

the law of the place where a contract was

(lex loci celebrationis)

was the

easier, because, in the vast

instances, persons intend that their contracts shall

country where they are made.
tract

may

often,

The

made

majority of

be performed in the

law, therefore, governing a eon-

with almost equal propriety, be described as the lex

(m) See Rule 182, p. 661, ante.
(n) For the transition from the older to the later and more correct doctrine,
see RothsohUd v. Currie (1841), 1 Q. B. 43, 49; Allen v. Kemble (1848), 6
Moore, P. O. 314, 322, with which oompane Story, ss. 242, 263, 272, 2S2, 314, 315.-
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celebrationis

The adherence, however,

.

to the term lex loci contractus has produced two

effects.

It has; till

comparatively recent years, concealed from'English lawyers the prihr
ciple that the interpretation, as contrasted with the formal validity, of

a contract

is governed not by the law of the place where the contract
made, but by the law (of whatever country) contemplated by the
parties, and that this law is constantly the lesB loci solutionis.
It
is

has, further, led English judges to give a preference to the law of the

country where a contract
incidents of a contract

is

made.

is

Where

the law governing the

doubtful, our Courts fall back upon the law

of the place where a contract

is

made

(lex loci contractus), whilst

would seem, tend to fall back on the law of the
J)laoe where the contract is to be performed (lex loci solutionis). Both
English judges and foreign Courts or writers, however, in fact, adopt
one principle, though they apply it somewhat differently (o) This is
that the interpretation of a contract and the obligations arising under
it are, in so far as they depend on the will of the parties, to be determined in accordance with the law contemplated by the parties.
There is, further, traceable in the Courts of every country a more
foreign jurists,

it

.

or less unconscious tendency to

law which

settle

any new or undecided point

of

brought before them in accordance with the law of the

is

country to which the Courts belong.

The

rule of English law is

that any difference between English and foreign law must be averred

and proved by the party who relies upon
«uch proof it is assumed that English law

NOTE

it,

and in the absence

is

applicable (p).

of

6.

DEFINITION OF DOMICIL..
I.

A

Definition proposed in this Treatise.

home

or domicil, in so far as it is not determined by a
law (q), is here defined as the place, or country either
(i) in which he in fact resides with the intention of residence, or (ii) in
which, having so resided, he continues actually to reside, though no

person's

direct rule of

(o)

Hamlyn

v.

Talisker IHstiUery, [1894] A. 0.

202,* 212,

language of Lord

Watson.
{p) See Brown v. Gracey (1821), Dow. & Ry. N. P. 41 n. ; In re Adam,
(1837), 1 Moore, P. O. 460; SmAth v. G-ouU (1842), 4 Moor«, P. C. 21; Lloiyd
V. Guibert (1865), L. R. 1 Q. B. 115, 129; Nouvelle Banque de I'Union v,
Ayton (1891), 7 T. L. R. 377; Sinu>n v. Phillips (1916), 85 L. J. K. B. 657;
R. V. Naguib, [1917] 1 K. B. 359.
Foreign law must be p-roved as a fact in each case in which it is invoked,
but the Administration of Justice Act, 1920 (10 & 11 Greo. 5, o. 81), s. 15,
provides that any question as to the effect of the evidence given as to foreign
law shall be decided by the judge alone.
(y)

Compare Rule

1,

p. 83, ante,
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longer retaining the intention of residence {animus manendi), or
(iii) with regard, to which, having so resided there, he retains the
intention of residence (animus manendi), though he in fact no longer
resides there; or (using the
it

word

"

abandon

" in the strict sense given,

throughout these pages) as the place or country in which a person

resides with the

animus manendi, or intention of residence, or
it, he has not abandoned (r)

which,,

having so resided in

Any

mind the e:^planations of the terms resianimus manendi " given in this treatise will perceive at

who

one

dence " and

"

''

bears in

onoe that the proposed definition lays no claim to originality, but

is

simply an attempt to render into somewhat precise terms definitions
which have been already in substance suggested by authors of eminence, such as Savigny, Story, and PhiUimore.

that this definition, in

common with most

He

will also perceive

of the received definitions

of the term; " domicil," leaves out of account the cases in which a

domicil

is

directly created

To

intentional.

This omission

by operation of law.

define " domicil "

when

is

created by operation of law

would be simply to enumerate the eases in which rules of law create
what may be termed conventional domieils. These rules cannot easily
be reduced to a simple formula, and the attempt to enumerate them
under a general definition of " domicil " would needlessly embarrass
"
the admittedly difiicult attempt to explain the meaning of " domicil
as created by or dependent upon a person's own act. It is well, however, to bear in mind that definitions of " domicil " do not in genera]
include cases of domicil created by Operation of law, and that with
such cases this Note has no concern.
II.

Other Definitions compared.

—

(A) Definition of Roman Law. " In eodem loco singulos habere
" domieilium non amhigitur, ubi quis larem, rerumque ac fortunarum
" suarum summam constituit, unde rursus non sit discessurus, si nihil
" avocet,

unde cum profectus est peregrinari videtur, quo si rediit
jam destitit" (s).
This celebrated definition is, as has been remarked (t),. not so much
a logical definition as a rhetorical description of a home. The "place"
to which it applies is rather a house than a country, and its terms
" peregrinari

cannot be so twisted as to suit the domicil
It includes,

known

to English lawyers.

however, the essential constituents of a home,

viz., resi-

dence and the animus manendi, and has the further merit of covering
the cases in which domicil
(»)

is

retained without actual residence.

See pp. 85—87, ante.
xxxix. 7.
Colvin (1859), 28 L. J.

(«) Cod., lib. X., tit.

(0 See Lord

v.

C!h.

361, 365,

deraley, V.-C.
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—

(B) Vattel's Definition. Domicil is " au habitation fixed ia some
with an intention of remaining there always " (u).
As remarked by Story, this definition is improved by substituting-

" place

it the expression " without any present intention
removing therefrom " (x); but even with this amendment it hardly
covers the case where a domicil once acquired is retained, either by
actual residence after the animus manendi has ceased to exist, or by

for the latter part of
of

the intention to reside after actual residence has come to an end.

—

Definition. The domicil of the person is "the
where a person enjoys his rights, and establishes his abode,
" and makes the seat of his property "
(y).
(D) Pothier's Definition. " The place where a person has established the principal seat of his residence and of his business. " (z).
(E) Definition of French Code. " Le domicile de tout Frangais,
" quant a I'exercice de ses droits civils, est au lieu ou il a son principal

(C) Denisart's

" place

—

—

"

etablissement " (a).

—

(F) Definition of Italian Code. " II domicilio civile di una persona
luogo in cui essa ha la sede principale dei propri affari ed

" e nel

" interressi.

"

La

residenza

e

nel

luogo in

cui

persona ha la dimora

la

" abituale "
(6).

These definitions rather lay down a rule of evidence for determining what is the place where a person is to be considered to have
They belong to a
his domicil than define the meaning of the term.
system of law which determines a person's legal home by the existence
of some one fact, such as his carrying on business in a particular place.
There is much to recommend this mode of fixing a person's legal
home, but it is not adopted by our Courts. The Italian definition
coincides, it may be noticed, with the definition propounded in this
treatise, in so far as it bases the description of " domicil " upon the
definition of residence, and, further, defines residence itself in terms

not very unlike those employed in this treatise
"
"

— " That

(e).

to be regarded as a
man's domicil which he has freely chosen for his permanent abode
[and thus for the centre at once of his legal relations and his busi(Gr)

Savigny's Definition.

place

is

" ness] " {d).

This definition brings into prominence exactly the point neglected
(«) Vattel, Droit des Gene, liv. L, c. xix., a. 218, Du Domicile.
(x) See Story, s. 43.
(y) Encyclop. Moderne, Art. Domicil.
\z) Pothier, Introd. G^n. Oout. d'Orleans, oh. 1, o. 1, Art. 8.
(a) Code Civil, Art. 102.
(*) Codioe Civile del Eegno d' Italia, Tit. II. 16.
(c) See p. 84, ante.
(d) Savigny, s. 353, Guthrie's transl. (2nd ed.), p. 97.
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The

Writers, viz., the element of choice or intention.

by most

wor^is

enclosed in -brackets appear superfluous, since they point to a conse-

quence of the place being a permanent abode.
The definition agrees in substance with that proposed in

this work,

but is too general in its terms to be of service to English lawyers,

though,

and

rightly understood, correct, might, at any rate as translated

if

For the expression " freely chosen," which
probably only means that the residence might be a consequence of
choice, whatever the motives for that choice, might give rise to the
perplexities which have flowed from the use of the word " voluntary " (e); and the terms of the definition might be taken to imply
(what is certainly not Savigny's intention) that an Englishman, who
had made up his mind to emigrate to America and settle there,
.acquired an American domicil by his " free choice of America as a
permanent abode " before he leaves England.
(H) Store's Definition. '" That place is properly the domicil of a
" person in which his habitation is fixed, without any present inten"tion of removing therefrom " (/).
This definition deserves particular attention, both from the oelebrily
of the author and from the influence it has had on English decisions.
It may be considered to approach more nearly than any other to an
Approved or authorized description of " domicil " (^)
It has the
into English, misle'ad.

—

.

.

merit of pointing to the negative nature of the intention or purpose

on which
it is

domicil depends.

Taken with the explanations with which
it forms by no means a bad descrip-

accompanied in Story's work,

tion of " domicil," but Story himself probably did not intend to
a,ttempt (what

he very rarely aims

at) a precise definition.

in that light, his language would not,

it is

Looked at

submitted, be accurate.

His words hardly include the case of an Englishman resident for years
abroad, yet

still

retaining his English domicil.

It could certainly

not in ordinary language be said to be a habitation from which he
]iad

no intention of removing.

(I) Phillimore's Definition.

— A

"
residence at a particular place,
" accompanied with [positive or presumptive proof of] an intention to

"remain there

for

This definition

an unlimited time "

is,

stance the same as Story's.

They
de non apparentibus et non

advantage omitted.

(e)

(h).

except for the words printed in brackets, in sub-

These words, however, might be with

maxim

are at best superfluous, for the
existentihus

eadem

est ratio is in

law

of

See pp. 112^114, 150—154, ante.

a. 43.
Ig) See, e.g., Attorney-General v. Kent (1862), 1
Ex. 391, 396, judgment of Martin, B.
(A) Phillimore, «. 49.

If) Story,
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universal application, and a fact which cannot be proved to exist has,
for legal purposes, no existence.

together the inquiry.

What

domieil, or, in other words,

What
what

to confuse,

definition? with the different question,

its

the evidence by which the existence of this fact,

is

nature

They, moreover, tend

the nature of the fact constituting

is

when

its

known, can be proved? It is, however, easy to conjecture'
is which has induced so distinguished a writer as Sir Eob^rt

is

it

Phillimore to introduce into his definition of " domieil " terms which
are, to say the least, superfluous.

They

are apparently intended to

cover the cases in which a person's domieil

is

determined by a fixed

law independently of his own act. The author of the definition probably considers that in such instances the rule of law may be
rule of

best represented as a rule of evidence affording positive or presumptive proof that a person to

whom

country by operation of law

is

a domieil

assigned in a particular

is

there domiciled.

" perly the domieil of a person in

—

" That place is prowhich he has voluntarily fixed the

(J) Vice-Chancellor Kindersley's Definition.

" habitation of himself and his family, not for a mere special and
" temporary purpose, tut with a present intention of making it his
"

permanent home, unless and

" uncertain) shall occur to
"

"

home

until

something (which

is

unexpected or

induce him to adopt some other permanent

(«•).

This definition lacks precision, and does not accurately point out
the conditions under which a domieil

may

be retained;

still it

has

the great merit of fixing attention on the nature of the purpose or
state of

mind on which the

acquisition or maintenance of a domieil

depends.

The

definitions of Savigny, Story, Phillimore,

and Vice-Chancellor

Kindersley, though framed with difierent degrees of precision, each,

by analyzing it into its essential characteristics, viz.,
combined or connected with the intention of permanent
residence or the animus manendi. They are each, it is submitted,
consistent with each other and with the definition propounded in
define domieil
residence,

this treatise.

III. Criticisms

on Attempts to define Domicil.

English judges have certainly not underrated the difficulty of
" domicil."
Their language, on the contrary,

defining the term

generally points to the two conclusions,
definition of domicil is

from the nature

—

^first,

that a satisfactory

of things unattainable; and,

(0 Lord V, Colvin (1859), 28 L. J. Ch. 361, 366, per Kinderaley, V.-C. See,
for an unfavourable criiicism on this definition, Moorhouse v. Lord (1863), 10
H. I/. C. 272 ; 32 L. J. Ch. 295, 298, 299, judgment of Lord Chelmsford.
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secondly, that, even

the term be definable, every attempt to obtain

if

a serviceable definition has hitherto, ended in failure.

Each of these

opinions, with the grounds on which

it is

supported,

deserves careful consideration.

The opinion that

the

" domicil " does not

word

admit

of definition

has been expressed by eminent judges in the following terms:
"
"

Domicil,"

has been said, means " permanent home, and,

it

was not understood by

"Any

" intelligible " (fe).
"
"

'

no

itself,

would help

illustration

apparent

such as

definition,

settled habitation,' or the like, would,"

'

that
it

a man's

has been urged, " always

it

terminate in the ambiguity of the word

if

make

to

settled,' or its equivalent,

"

depending for their interpretation on the intention of the party,
which must be collected from various indicia " (I). " With respect to
' these questions of domicil, there is no precise definition of that word,
" or any formula laid down by the application of which to the facts of
" the case it is possible at once to say where the domicil may be " (w).
" I find it," says another very eminent judge, " stated in Dr. Philli" more's book that Lord Alvanley commends the wisdom of a great
"jurist of the name of Bynkershoek in not giving a definition of
"

" [domicil],
"

and

certainly

a simple definition

The opinion which
eminence of

extremely

these dicta

To

define a

word

diflicult for

any one

to give

" (w).

word

embody

supporters, one in which

its

to acquiesce.

it is

to that

is

however, in spite of the

is,

on logical grounds hard

it is

simply to explain

meaning,

its

or,

where the term is a complex one, to resolve it into the notions of
which it consists. The only insuperable obstacles to definition would

seem on

logical grounds to be, either that a

nature that language does not avail to unfold
words, that the term
it

is

term
its

is

of so complex a

meaning

(or, in other

in the strict sense incomprehensible), or that

connotes an idea so simple as not to admit of further analysis.

Neither of these obstacles can,
the term "domicil."

complex that

Nor

not the

name

of

any notion so
It is certainly,

name

The

often used as

needs and

conceived, hinder the definition of

cannot be rendered into language.

it

again, not the
analysis.

it is

It is certainly

for an idea so simple as not to admit of further
expression, for example, " permanent home," which is

its

may

popular equivalent,

is clearly

a complex one, which

receive further explanation.

are the reasons suggested for holding that domicil

is

indefinable

(A) Whicker v. Bume (1858), 28 L. J. Ch. 396, 400, per Lord Cranworth.
Compare Moorhouse v. Lord (1863), 32 L. J. Ch. 295, 298, language of Lord
Chelmsford, and Udny v. Vdny (1869), L. E. 1 So. App. 441, 449.
Q) Forbes v. Forbes (1854), 23 L. J. Ch. 724, 726, per Wood, V.-C.
v. Cockrell (1866), 25 L. J. Oh. 730, 731, per Kindersley, V.-O.
In) Attorney-General v. Eo^t^e (1862), 31 L.. J. Ex. 314, 31&, per Bramwell, B.

Im) Cochrell
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often

made

in various forms,

that any definition must terminate in the ambiguity of the
" settled "

or

may

equivalent,

its

word

be a proof that the process of

pushed farther than it has hitherto been carried,
but does not show either that definitions already made are, as far as
they go, inaccurate, or stiU less that the attainment of a complete
definition has to be

The perfectly sound remark, again, that no
formula can be laid down by the application of which to the facts of

definition is impossible.

the case

it is

possible at once to say where a person's domicil

may be

any necessary defect in the definition of the term, but to
the narrow limits within which definition, however perfect, can be of
practical utility. Any term the meaning of which involves a reference
points, not to

to " habit " or to " intention " will always bo difficult of application.

No

remove the difficulty of determining in a
what number of acts make a course of action habitual,
the evidence from which we may legitimately infer the

definition can ever

particular case

or what

is

Difficulties similar in kind, if not in degree,

existence of intention.

which attend the application of any definition of domicil
"
whenever questions as to " possession

to those

to the facts of the case arise

or as to "intention" require to be answered

by the Courts.
peculiar difficulty of dealing with the term " domicil " arises,

apprehended, from

is

being a term the meaning of which involves

its

a reference both to habit and to intention; while the intention,
the animus manendi,

The
it

is

viz.,

one of a very indefinite character, and as to the

existence of which the Courts often have to decide without possessing
the data for a reasonable decision.

The admission, in fact, that domicil depends on a relation between
and " the intention of residence," or, to use the words of
Lord Westbury, that " domicil of choice is a conclusion or inference
" residence "

"

which the law

deijrives

from the fact of a

" sole or chief residence in
"

man

fixing voluntarily his

a particular place, with an intention of

continuing to reside there for an unlimited time "

(o), is, it is

con-

any

rate,

ceived, a virtual concession that a definition of domicil
possible.
"

When

his lordship adds that "this

at

a description of the

circumstances which create or constitute a domicil, and not a defini-

" tion of the

term," there

is

a difficulty in following his reasoning, for

is an explanation, or, in other words,
what is meant by domicil. It is, at any rate, the only
definition which a lawyer need care to frame.

such a description,
a

is

is,

if

accurate,

definition, of

kind of

The prevalent opinion

that no attempt to define domicil has been

(o) Udni/ V. Udnff (1869), L. R. 1 So. App. 441, 458. And compare Bell v.
(1868), ibid., 307, 319; Cockrell v. Cockrell (1856), 25 L. J. Oh. 730.
731, IZI; Lyall v. Taton (1856), ibid., 746, 749.

Kennedy
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crowned with success deserves careful consideration.

For,

opinion be well founded, the conclusion naturally suggests

the

if

itself thati

where writers of great eminence have failed, success is practically
unattainable, whilst the mere existence of the opinion in question
appears, at
•on

be something like a guarantee that

first sight, to

Hence

sound foundations.

it is

rests

it

worth while to consider what are

the grounds on which the belief that the existing definitions of domicil

and whether

are unsatisfactory is based,

it

be' possible to find

an

explanation for the existence of this belief, which, without impugning

ihe sagacity of those by

whom

it

has been entertained, leaves

its

truth

at least open to doubt.

English tribunals have tested every definition of domicil by what

undoubtedly

subject to one condition, the true criterion, at any

is,

rate in an English Court, of the soundness of such a definition, viz.,

whether
•that

includes

it

cially decided that

and

all

the cases in which

a person has, and excludes

has been judicially decided
it

has been judi-

a person has not, a domicil in a particular country

test,

that they have pronounced every existing definition

and have

defective,

is,

all

The

definition.

criterion

it

the cases in which

because judges have found that no received definition has

it is

stood this

sound

all

but despaired of the possibility of framing a
condition, however, of the validity

by which a

that the cases

really inconsistent with the definition,

of this

definition is tested should

and that the

be

cases themselves

should be decided consistently with generally admitted principles.

For if a definition is really applicable to cases which at
seem inconsistent with it, or if the decisions by which it is

first

sight

tested are

themselves in principle open to doubt, the difficulty which arises in

applying the definition
soundness.

The

is

in reality a strong testimony to its'essentiaJ

matter, then, for consideration

applied to the definitions of domicil has

which

its

is

whether the

fulfilled the condition

test

on

validity depends.

Definitions of domicil have

made shipwreck on

three distinct sets of

which may, for the sake of brevity, be described as " AngloIndian Cases," "Allegiance Cases," and "Health Cases."
(A) Anglo-Indian Cases (p). ^A series of decisions beginning, in
1790, with Bruce v. Bruce (g), and ending, in 1865, with Jopp v.
oases,

—

Wood (r),

decided that an

domiciled in India.
did not intend to

It

officer

was often

make India

his

in the service of the

Company was
Company

clear that a servant of the

permanent home

(s).

It was, there-

(p) See Conflict (2ii<i «d.), pp. 156—158.
(?) 2 B. & P. 229.
(r) 4 De G. J. & S. 616; 34 L. J. Ch. 212.
See also In re Tootal's Trusts
(1883), 23 Ch. D. 532.
(s) AUardioe v. Onslow (1864), 33 L. J. Ch. 434, 436, judgment of Kindersley,
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which made the oxistenoe of

domicil depend on the animus manendi should justify the decisions

No

as to Anglo-Indian domicil.

meaning

of the

accuracy of terms or analysis of the

word could by any

possibility achieve this result.

As

long, therefore, as the Anglo-Indian cases were held to be correctly

decided, English judges were inevitably driven to the conclusion that

every received definition of domicil, such, for example, as Story's,

was

incorrect.

The

Courts, however, have

Indian cases anomalous,

now pronounced

were in principle wrongly decided, though their
got rid of only by legislative action

do not

therefore,

fulfil

the Anglo-

other words, have held that these cases*

or, in

could

effect

now be

The Anglo-Indian cases,
the condition necessary to make them a test of
(^).

a definition of domicil (u)

(B) Allegiance Cases

down

(«/}

(as)

.

—The

allegiance,

and

that, for instance,

a French domicil, must at any
to

doctrine

was

one time laid

at

that a change of domicil involves something like a change of

become a French

citizen.

an Englishman, in order

rate, as far as in

him

This doctrine was

lies,

to acquire

endeavour

strictly inconsistent

with the theory, on which the received definitions of domicil are based,

As long, therefore, as
is merely a permanent home.
was maintained, it was impossible for English judges to
The
as satisfactory any of the current definitions of domicil.

that a domicil
this doctrine
treat

attempt, however, to identify change of domicil with change of alle-

giance has

The
no

now been pronounced on

and are

criterion of the correctness of a definition of domicil.

(C) Health Cases (a).
as

the highest authority a f ailure(a)

allegiance cases, therefore, are not entitled to weight,

—Dicta,

showing that a change

though not

of residence

of his health cannot effect a

decisions,

made by an

change of domicil.

may

be cited

invalid for the sake

This doctrine,

if

It should, however, be noted that in the early days of the company
of their servants went to make India a permanent home, with but th&
faintest prospect of ever returning to settle in Europe, and that it seemed
difficult to hold that such a man retained an English or Scottish domicil on the
strength of a, vague prospect at most of retiring on a competency. Later on
the position changed, and the Anglo-Indian domicil became flatly anomalous.
Compare the very instructive judgment in Wauchcrpe v. Wauchope (1877), 4

V.-C.

many

R. 945.

(0 Jop^ V. Wood (1865), 34 L. J. Ch. 212; 4 De G. J. & S. 616; Brevon v.
Drevon (1864), 34 Ij. J. Ch. 129, 134. This Icind of domicil no longer exists.
See Keyes v. Keyes (1921), 37 T. L. E. 499.
(u) Compare In re Tootal's Trusts (1883), 23 Ch. D.. 632, and Abd-ul-Messih
V. Farra (1888), 13 App. Cas. 431, as also Westlake (5th ed.), s. 265, with
Casdagli v. Casdagli, [1919] A. C. 145.
(a:) See pp. 116, 117, ante.
Whicker
(v) Moorhousev. Lord (1863), 10 H. L. O. 272; 32 L. J. Ch. 295;
v. Hume (1858), 7 H. L. C. 124; 28 L. J. Ch. 3e6.
(z) Udmj V. Udny (1869), L. B. 1 Sc. App. 441, 462, judgment of Hatherley,
Oh.; Douglas v. Douglas (1871), L. R. 12 Eq. 617.
156, ante.
(a) See pp. 153

—
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adopted without considerable limitations, makes domicil depend upon
the motive, and not upon the intention, with which a person changes

and throws doubt
any definition of domicil depending upon the
combination of residence and animus manendi. The doctrine, however, is now shown by one case on this subject (&) to be either unfounded, or else to be explainable' in a manner perfectly consistent
It is, therefore, inconsistent with,

his residence.

upon, the correctness of

with the ordinary definitions of domicil.

A
is,

of the examination of the three sets of eases

result, therefore,

by which

definitions of domicil

that no one of these sets

have been tested and found wanting

fulfils

the conditions necessary to

make

it

the criterion of a definition, and that the difficulty which has been

found in reconciling several definitions with the Anglo-Indian
the allegiance cases, and the health cases,

tells

cases,

rather in favour of than

against the correctness of the definitions, which, because they could not
cover these cases, were naturally thought incorrect and unsatisfactory.

A

survey, in short, of the attempts which have been

domicil, and of the criticisms

made

upon such attempts, leads

to define

to results

which may be summed up as follows:
First.
Domicil, being a complex term, must from the nature of
things be capable of definition. In other words, it is a term which
has a meaning, and that meaning can be explained by analyzing

it

into its elements.

Second^/.

All the best definitions agree in

making the elements

of

domicil "residence" and "animus manendi."
Thirdly.

Several

of

Phillimore's,

Story's,

or

these

definitions

Vice-Chancellor

—such,

for

example,

Kindersley's

—^have

as
suc-

ceeded in giving an explanation of the meaning of domicil, which,

even

if

not expressed in the most precise language,

is

substantially

accurate.

Fourthly.

The reason why English Courts have been

hold that no definition of domicil

found

it

is

satisfactory

is,

inclined to

that they have

impossible to reconcile any definition with three sets of judi-

When, however, these sets are examined, it
found that two of them consist of cases embodying views of domicil
now admitted to be erroneous, whilst the third set can be reconciled
cial decisions or dicta.

is

with

all

the best definitions of domicil.

The great

difficulty, in short,

which English judges have experienced in discovering a satisfactory
definition arises from the fact that, when of recent years the Courts
have been called upon to determine questions of domicil, they have

been hampered by the almost insuperable

difficulty of reconciling

MatthmiK (1856), 25 L. J. Ch. 689; 8 De G. M. & G.
(6) Boakins
Compare, however, Jarmes v. Jrnnes (19'OS), 98 I/. T. 43<8.
<r.
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generally sound theory with decisions or dicta delivered at a period

when the whole subject of the conflict of laws was much less perfectly
understood than at present. They have, in short, tried to bring under
one definition cases in which a person had really and in faot a
permanent home or domicil in a given country, and cases in which,
though a person had not in fact a domieil in a particular country, it
was convenient by a rule of law to lay down that he was domiciled in
a given country though in fact he had his permanent home or domicil
Such, for example, may often be the case with a wife

elsewhere.

who is permanently resident in France though she is held by a rule
«f English law to be permanently resident or domiciled in England
where her husband is domiciled, though she in
nor intends to reside in England.

NOTE

fact neither resides

7.

COMMON LAW VIEW OF ENGLISH NATIONALITY.
For the purpose
ihe general

effect

of this Note, namely, the full understanding of
produced by the British Nationality and Status of

Aliens Act, 1914, which came into operation on the 1st January, 1915,
it is

worth while,

nationality as

it

first,

to consider the

existed under

Edward

common law view

of British

somewhere about 1350,

III.,

and, next, to examine from a very general point of view the extent
to which the common law view of British nationality had been changed

by statutory

legislation before the

I.

English

The Common Law Doctrine

lawyers in the time of

-we should

now

Act of 1914 came into operation.

Edward

call " British nationality "

which they firmly upheld both from
side.

the

Any

King

of

person, they held,

its

in 1350.

based the law of what

III.

on one broad principle,

positive

who was born

and from

its

negative

within the ligeanee of

England was a natural-born British

subject, whilst,

on the

other hand, no person was such a natural-born British subject unless
"
he was born within the ligeanee of the King. The word " ligeanee

an expression foreign to any one except lawyers in the nineteenthbut it had in the fourteenth century a very definite signifiIt meant the duty of a King's subject to yield permanent
cance.
obedience to the King, and his claim, in return for this obedience, to
is

.^3entury,

This doctrine, however, of allegiance

receive the King's protection.

received

its

real force

and

effect

from an inference which

lawyers, as indeed also to the lawyers of

to

many European

English

countries,

rseemed almost self-evident, namely, that a person born in any country
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owed from

his birth there allegiance to the ruler of such country,

because he had a right by and from his birth,

tjiis

King

protection of the

to receive the

doctrine was only the other side of the

of

e.g., in

This

England.

same

belief that

and

England,
positive'

nobody could

be the born subject of any monarch unless he were born within the
limits of such King's dominions, e.g., in the case of England, vnthia
the limits of England.

Hence,

too, a further conclusion,

which was

by English lawyers, that a.
born subject of the King of England had neither the right nor, from
a legal point of view, the power by his own act to depart from his
allegiance to the King of England, nor had any man who was, no,t a.
quite recent times fully maintained

till

natural-born subject of the

King

of England, to claim on account of

descent or otherwise to be within the allegiance

of, or,

in other words^

was the case, as they very
early perceived, that a man might be made an English subject by
legislation, or by what we should call a Naturalization Act of the'
English Parliament. It was also the case that the King could by
his own act make a particular person an English subject, or at least
give, him by denization a position very nearly, though not entirely,,
the subject

of,

the King.

It,

of courSe,

the same as that of an English subject.

To

see the length to which

the common law doctrine of what we should term naturalization was.
carried, it is well to note that at common law no person born in

England or any other part of the British dominions could rightly
become naturalized in any other country, and that this principle wasupheld till 1870 (c). Marriage, moreover, was not recognized as- in
itself working any change in the national character of a woman, and
hence till 1844 (tZ) an alien woman, e.g., a Frenchwoman, who
married a British subject, did not cease to be an alien, and, on theother hand, a British subject, who married an alien husband, e.g., a
Frenchman, did not till 1870, in the eye of English law, become an.
alien.

The point

specially to be borne in

mind

is

that the fundamental

common law with regard to nationality was
a man being born within the King's allegiance,,

doctrine of the English

that
or,

it

originated in

put the same fact in a more

to

nationality depended, as

upon

still

his race or descent, but

to be born.

principle

You may
(o)

it

Nor

may be

is

it

modern form, that a man's

does to a great extent depend, not

upon the country

v.

Weber

(1947), 6

Hare, 51;

(1747), 18 8. T. 857.
(<?)

7

&

same important,

expressed either in mediseval or in modern language..

say and with substantial truth that a

See Fitoh

in which he happens

useless to insist that the

8 Vict. o. 66.
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British subject as he is,jOris not, born within the ligeance of the King,
or that his being or not being a British subject depends,

if

we allow

few exceptions, on his being or not being born within tlie
dominions of the King. One valid reason for keeping this point in
view is that a change of feeling or of opinion, which may be traced
back to at least as early as the beginning of the nineteenth century,
for a very

has given rise to the opinion or sentiment that nationality ought to

depend not upon the locality where a person is born, e.g., whether
he is born in England or in France, but upon his descent or race.
This commonly received notion may embody some important truth,
but it conceals from view the undoubted fact that under certain social
conditions the rule which made a man an Englishman simply because
he was born within the dominions of the English King, has certain
great advantages, two of which are traceable throughout the whole
course of English history.
The fact that nationality in England
depended upon a man's being born in England, prevented the growth
in a country, which has received so many foreign immigrants, of
large classes, e.g., French Huguenots, living under different laws (e)
from those which governed the majority of the English nation. It is
even more clear that the common law doctrine of nationality, as interpreted by Coke, was a long step in the direction of creating a genuine
and successful national union between England and Scotland. If
anyone asserts that to make national unity depend on the_place of a
person's birth, instead of depending'upon race or descent, shows a
disregard for the moral considerations which underlie national unity,
he does an injustice to English judges, who no doubt foresaw that,
under forms of argument which were natural to them if less familiar
at the present day, they were

and, as

we now know,

promoting the growth of Great Britain,
Empire; and that there was,

of the British

is, a sound and a real moral connection between permanent
obedience and. loyalty to the Government under which you were born,
and the right to receive protection against foes at home or abroad

and

from the Government to
fore

it is

whom you pay

the tribute of loyalty. "There-

truly said that protectio trahit suhjectionem et subjectio

protectionem " (/) was no unmeaning moral maxim.

n. The Modification of the Common Law Doctrine from
1350 to 1914.

The

details of this slow but systematic modification of

an important

branch of English law can best be studied by reading chap. xv. in
(«) It wag not until the Naturalization Act, 1870, that for most purposes
of civil law aliens were assimilated in position to British subjects.
(/) See especially Calvin's Case (1&08), 7 Eep. 5a.

51

D.
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Westlake's Private International Law, and chap.

iii.

in the second

we have already

edition of Dieey's Conflict of Laws, to which

referred

But a general impression of this statutory transformation of the law as to nationality may be best attained, if we look at
the matter from three standpoints, without much regard to limitations
or exceptions which should be made the subject of special study.
our readers.

First.

The great extent

to

which the common law doctrine has

remained unchanged.
O.ver 600 years have elapsed since the death

of

Edward

III., yet

the most fundamental rule of British nationality remains
absolutely unchanged.

It is still true that

within the King's dominions,
the British dominions,

or, to

tions to this rule were mainly

known

caused by the fact that occasionally a
e.g.,

but

use ordinary expressions, within

a natural-born British subject.

is

all

almost every person biorn

The excepand were

to mediseval lawyers,

man might

be born in England,

the son of an invading enemy, or the son of an ambassador sent

to represent

some foreign and friendly power, who could
be considered a

fair interpretation of terms,

allegiance of the
of law

might

King

well lay

British dominions

regard to

The

its

of

England.

down

For

man

not,

by any

born within the

practical purposes a teacher

the rule, that every person born in the

a natural-born British subject, without paying

is

exceptions.

rule, again, that

born British subject,

The exceptions

no on§ born out

still

to it are

holds good of

England was a

of
all

numerous, but in 1914 they were

tant than they are to-day.

In plain truth

natural-

the British dominions.

it is

a

little

less

impor-

difficult, as

any one who writes on the subject will find, to separate from each
other the cases in which English law has rigidly maintained the old
doctrine about the acquisition of British nationality, and the cases
in which parliamentary legislation has modified old rules which were
unappropriate to the needs of the day. In the department of English
law with which we are concerned, as in many other parts thereof, the
conservatism of English innovators is at least as remarkable as their
occasional boldness.

As an example

in a very small matter of English adherence to

existing rules in regard to nationality, take the fact which
putable, that British nationality

may

is

indis-

be inherited by, but certainly

cannot be inherited through, a woman.
Second.

The main changes,

of the

common law

doctrine before

1915.

By 1350, people had already become aware of the inconveniences
which might spring from the fact that the child of English parents
born, say, in France might under the law as it stood become an alien.
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Before 1914 the right to inherit British nationality was extended to
the children of a natural-born

father and to the grand-

British

children of a natural -born paternal grandfather.

But note that

this

inheritance of British nationality was by the Courts themselvps con-

two generations, so

fined to

that, if

A

were a natural-born British

subject born in England, B, his son, would be a natural-born British
subject though born in Paris, and C, the grandson of A, would be

a natural-born British subject though born in Paris. But S, the
son of C and the great-grandson of A, would be an alien.
Note, further, that up to the end of 1914 the child of a naturalized
British subject,

if born out of the King's dominions, was certainly,
born before the father's naturalization, and probably if born after
such father's naturalization, not a British subject (9).
if

The way

Third.

in which the

common law

doctrine as to nationality

has affected the form in which the rules as to British nationality have

been stated.
This

is

a point which has scarcely received the attention which

it

deserves.

Two examples

will

best explain the

meaning

which

of the fact

readers should certainly note.

Mediaeval lawyers naturally stated the rules regulating British
nationality with refeirenoe to the fact of a person's being or not being

within the King's ligeance.

Lawyers who

lived later would,

we should

naturally have supposed, have stated the law as to the acquisition

by referring to the fact that whether a person
was a British subject or an alien depended upon whether he was or
was not born in the King's dominions. But in matter of fact they
of British nationality

•

often in statutes describe nationality as depending on ligeanoe Qi),
though sometimes also as depending upon birth in the King's
dominions (i).
It is worth noting that Teal exceptions to what now might seem
to

be the general rule as to the inheritance of British nationality are

in British statutes hardly ever mentioned, as such.

It is nowhere laid
down, for instance, that a person born out of the King's dominions
is

not in general a British subject, or that British nationality

is

not

women. The reason of this is that the common
kept in mind by English lawyers, and that exceptions

inherited through

law rule

is still

thereto, as

where a person born out

of the King's

dominions inherits

British nationality, take the form of conferring nationality upon a

(ff)

See Dicey, Conflict of Laws (2n(i ©d.), p. 182.

(A) See, e.g. the British Nationality Act, 1730 (4 Geo. 2,

0.

(0 See the British Nationality Act, 1772 (13 Geo.

i;.

Naturalization Act, 1870 (33

&

34 Vict.

u.

14), s. 4.

51 (2)
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certain class of persons,

though born abroad,

e.g.,

upon the children

who were born in the British dominions. This
some importance when one is called upon to con-

of all British subjects

matter becomes of

and Status of Aliens Act,
must never forget that the fundamental principles of the
common law are still in force, except in so far as they are repealed
by statute.
strue the effect of the British Nationality

1914.

We

NOTE

8.

INTERPEETATION OF THE BRITISH NATIONALITY AND
STATUS OF ALIENS ACT, 1914, ESPECIALLY SECT. 1
(EULES 23—25).
The

Act, and above all sect.

this for

two reasons.

The

1,

deserves the most careful study, and

Act, in the

first place,

enactments in respect to the acquisition,

from the passing
the seas (25

(58

&

of* the statute for

Edw.

59 Vict.

it is

acquisition
tion.

43).

c.

together with the
far as

3, stat.

who

are born in parts beyond

Hence the present Act

of

1914

(fc),

taken

as to British nationality, in so

not afiected by this Act, contains the whole law as to the

and

It must,

Act

those

1350) to the Naturalization Act, 1895

common law view

loss of British nationality,

and

also as to naturaliza-

however, be borne in mind that now, as heretofore,

British nationality
special

1,

repeals the general

&c. of British nationality,

loss,

may always be

of Parliament,

conferred upon any person by a
and that the King's power to make a man

is not diminished by the British Nationality Act, 1914.
The latter Act, in the second place, and especially s. 1 (I) thereof, is
a summary of the principles governing the acquisition and loss of the
character of a British subject, and the Act and this section present
several difficulties as to construction and explanation.
A reader's perplexities are, indeed, caused in part by the draftsmanship of this Act, but they arise in the main from causes of a more
general character, which require careful consideration from any reader
who wishes to obtain anything like certainty as to the principles

a denizen

which now

lie

at the foundation of the existing

British nationality.

These causes

may

be

law in reference

summed up under

to

four

heads.
First.

Difficulties caused

by

the use of

new

or strange

Forms

of

Expression.

One example

best shows

what

is

here meant.

The framers

of the

(J) Printed as amended in accordance with the British Nationality and
Status of Aliens Act, 1918 (8 & 9 Geo. 5, c. 38).
See also Rules 20—25,
pp. 167—183, ante. For 35 & 3S Vict. c. 39, see p. 200, note («), ante.
(l) See tliis section set out verbatim, p. 169, note (J), ante.
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known and most certain prinamong British subjects must be

of the best

ciples of English law, namely, that

deemed any person born within the British dominions. This principle,
which no one denies, and which they did not wish to afiect, has at
(m) been expressed in two different ways. By the
of early times it was summed up in the principle
within the King's allegiance (w) is, and must
always remain, a natural-born English, or British subject, and the
effect of the principle is represented by the acknowledged assumption
that everyone, subject to very narrow exceptions, who is born within
the King's dominions is thereby born within the King's allegiance,
and that no one is born within the King's allegiance who is not born
different times

common law lawyers
that any man born

By

within the King's dominions.

summed up
dominions

is

assumption
as

the lawyers o^ later times

in the principle that every one born within the

a natural-born British subject.

is

Here,

it

was

King's

too, the tacit

that every one born within the King's dominions, or,

we say now, within

King's allegiance, and

the British dominions, was born within the
that,

speaking generally, no one was born

who was not born within the King's
The two doctrines, fairly looked at, meant one and the
same thing. The one was perfectly intelligible to common law lawyers
imbued with feudal ideas; the other in later times was, and is, perfectly intelligible to any Englishman sufficiently educated to understand what is meant by the King's dominions, and to realise that
Anglo-India is part of the King's dominions, and its inhabitants are
within the King's allegiance

dominions.

as

much

natural-born British subjects as are the citizens of London,

whilst Pondicherry, being part of the French dominions,

is

not part

of the King's dominions, and persons born there are not, in virtue of
their place of birth, natural-born British subjects.

All this

is

plain

enough to any one who has education enough to think the matter out,
and it would have seemed that the natural course for the statesmen
who framed the Act of 1914 would have been to use either the older
modern way

of expressing a plain matter,

and to lay
deemed to be a British subject who
They took, however, a different
is born within the King's dominions.
course. They in effect laid down that among persons who should be
deemed to be natural-born British subjects should be " any person
born within His Majesty's dominions and allegiance." This curious
or, better,

down

the

that an}' person must be

combination

is

open

to several objections.

It is not in itself

hensible to any one but an English lawyer.

English lawyer, for

it

(m) See Note 7,
(n) Or ligeance.

It

may

compre-

puzzle even an

suggests the inquiry whether a person born
p. 799, ante.

The two words mean
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and generally
any ordinary person born

iu the King's allegiance can fail to be a British subject,

makes obscure the

perfectly plain rule that

within the King's dominions

born British subject
of

is,

whatever his race or family, a natural-

It is quite possible that this

(o).

combination

different formulas as to the acquisition of British nationality

two

on

at birth is

political

grounds defensible, but

regrettable that

it is

a rule of law hitherto perfectly understood should be so expressed
as not to be comprehensible to ordinary persons.

It

were easy to

which the authors of the Act of 1914 ha,ve, unintentionally no doubt, rendered the law as to British nationality less
comprehensible to ordinary persons than it was before the Act was
find other cases in

passed.

The

Second.

0})8curity of the Objects

aimed

at

by the Act of

1914.

The Act

by reference
was passed. The Act was based
which experience has proved bene-

of 1914 cannot be fully understood except

to the twofold object with

on the acceptance

which

of the doctrine,

it

the British Empire, that birth within the British dominions

ficial to

carries with

it

British nationality, and

only in minor details.

it

derogates from this principle

It accepted, further, the principle that in

certain cases effect should be given to the doctrine, which since the

beginning of

last century

has come to be preponderant on the con-

tinent, that nationality should

But

race.

law, as

it

it

stood

when

born within

thought

to be

of birth but on

The

the Act was passed, recognized that British

nationality could be acquired

father

depend not on place

interpreted that doctrine in rather a complex way.

the

by inheritance from a paternal grand-

British

dominions.

open to objection, since under

it

This enactment was
a person whose father

had been born, e.g., in France, and had lived all his life there, and
who himself was born and was living in France, was automatically a
British subject, if his .grandfather had been bom within the British
dominions. On the other hand, the rule of descent, if in some cases
too wide, was in others too narrow; there existed communities, e.g.,
in Egypt or Turkey or Southern Rhodesia (p), which were British in
race, but the members of which by reason of birth outside the British
dominions ceased to enjoy the rank of British subjects in the third
Ist and 2nd editions of this book the matter is made quite plain,
stated that, subject to a few definite exceptions, any person born
within the King's dominions is at the moment of his birth a natural-born
British subject.
(o)

and

it

In the
is

(p) Although a great distinction for other purposes existed between theexercise of extra-territorial jurisdiction, e.g., in Egypt and in a Protectorate
of the type of Southern Rhodesia or Nigeria, the difference was immaterial as
regards questions of nationality.
As regards Southern Rhodesia, difficulties
will disappear on its. formal annexation to the British dominions which will
accompany the grant of responsible govemment.
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therefore,
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at restricting the effect of

descent in the case of persons born in foreign countries, while extend-

ing

it

in the case of persons born in places in which there existed

British communities enjoying extra-territorial privileges.
it

was argued, whose

real connections

Persons,

were purely foreign should not

be made British subjects, while those who lived in foreign communities, but under British laws, should be treated as far as possible
as

if

they were resident in some part of the British dominions.

The

Third.

For

Indirect

Method

of effecting these Objects.

reasons these objects are attained in the Act by

political

The two

and somewhat confusing, means.

indirect,

with in the following provisions of

The following persons

sect. 1 of the

deemed

shall be

to

objects are dealt

Act:

be natural-born British

subjects, namely:

(b)

any person born out of His Majesty's dominions, whose father
was a British subject at the time of that person's birth
and
was born within His Majesty's allegiance
Provided that the child of a British subject, whether that
.

.

.

.

was born before or after the passing of this Act, shall
be deemed to have been born within His Majesty's allegiance
if born in a place where by treaty, capitulation, grant, usage,
sufferance, or other lawful means. His Majesty exercises
child

jurisdiction over British subjects.

In interpreting these provisions

essential to bear in

it is

save where expressly varied by statute, the

mind

common law

that,

doctrine

remains, under which any person born outside the British dominions

an alien. It follows from this principle that British nationality can
under the Act never be acquired by descent from a grandparent, for
is

The question

the condition refers only to the status of the father.

then arises what conditions affecting the father are laid

words

"

down

in the

born within His Majesty's allegiance."

In the

first

place, the terms clearly cover the case of

any father

born within the British dominions with the unimportant exceptions
detailed in Rule 22.
provision,

and

it

is

This

is

by

far the

unfortunate

that

most important
it

should be

effect of the

so

indirectly

expressed.

In the second place, the term is extended by the proviso to cover
the case of any father born in a place where the King exercises
extra-territorial jurisdiction.

of

This

"born within His Majesty's

proviso at

first

sight

is

is

accomplished by the definition

allegiance," but the

confusing, and

it

wording

of the

has sometimes been inter-

preted as a substantive enactment conferring British nationality on
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the child of a British subject by reason of birth in a place where
the

Crown

pretation

exercises extra-territorial jurisdiction.

Such an interwhat is
the Act makes

utterly impossible, for the proviso merely defines

is

and

birth within the allegiance,

sect.

(1) (a) of

1

absolutely clear that birth within the allegiance by itself confers

it

no claim

British nationality.

to

The whole

from

difficulty arises

the complexity inseparable frdm the definition of birth within the

Two

allegiance, but not within the British dominions.

must co-operate:

conditions

must be born in a place where the
Crown exercises extra-territorial jurisdiction; and (2) the child must
(1) the child

be the child of a British subject:

Egypt could not be

an Italian child born,

e.g., in

Hence

said to be born within the allegiance.

the form of the definition in the proviso, which

an explanation of

is

the terms " born within His Majesty's allegiance " in sect. 1 (1) (b),
and applies, therefore, to the father of a child born out of His

Majesty's dominions, and not to the child

itself.

In concrete form the result of these provisions
case of all

as follows in the

is

children born outside the British dominions after the

Act came into operation on January
(1) A, the father,

is

1915:

1st,

—

a British subject, born in France or in some

Crown has no

other foreign country in which the

extra-territorial

jurisdiction; S, the son, born outside the British dominions, is not a

British subject.
(2) A, the father, is a British subject,

other part of the British dominions;
British dominions,

born in England or in some

Egypt

(3) A, the father, is a British subject, born in

other country in which the
8, the son,

born outside the

8, the son,

a British subject.

is

Crown has

born outside the British dominions,

These principles apply whether S himself

is

is

a British subject.

born within the

allegi-

King has

extra-

ance, in the sense of birth in a place where the
territorial jurisdiction, or in a foreign country in

has no

such

jurisdiction.

new

which the King

His place of birth

affects vitally

the

way

nationality.

The

nationality of his children, but in no

operation of the

some

or in

extra-territorial jurisdiction;

rule provides

an

his

own

effective

manner

whioh

in

British nationality can be kept up from generation to generation,
if

a family remains in a place where extra-territorial jurisdiction

exercised.

bom
has

But

it

establishes also the strict rule that,

if

a

man

out of the British dominions, in a country where the

no extra-territorial

nationality to

This

result,

jurisdiction,

he cannot

any child.
which was deliberately aimed

at

transmit

by the Act

is

is

King

British

of 1914,

has been regarded in a different light since the events of the wkv
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showed the strength of British feeling in British communities in
foreign states, and the change of sentiment has been strengthened
by the certainty that extra-territorial jurisdiction will gradually disappear with the advanioe of civilization of backward States. It was
accordingly^ agreed at the Imperial Conference of 1921 (g) that the

various governments of the Empire should take into favourable consideration legislation under which the children of British subjects

resident in foreign

countries should be enabled to retain

British

names within a year
and the repetition of re-

nationality through the registration of their
after birth with a British Consular officer,

gistration within a year after the .attainment of majority (r).

scheme

if

mark a great advance towards

accepted will

This

the adoption

of the continental doctrine that nationality should be connected with
descent, while the older doctrine that nationality depends on birth

within the British dominions will

still

be adhered

to.

The Relation between the Common Law and the Statutory Changes in the Doctrine of Nationality.
The Act of 1914, especially those portions dealt with in Rules 22,
24 and 25, can be understood only if it is clearly realized that the
existing law as to British nationality remains the Common Law,
except where that law is expressly varied by statute, and that accordingly the onus still rests on any person who claims to be a British
subject, although born outside of the British dominions, to show
that his case falls under some section of the Act. This fact explains
Fourth.

the apparently unjust treatment of a posthumous child born in a

foreign country; the Act confers British nationality only op children

whose fathers

fulfil

one or other of the conditions

at the time of their birth,

and a father who

is

set out in

dead does not

Rule 24

fulfil

any

condition at that time.

NOTE

9.

JURISDICTION IN RESPECT OP ALIEN ENEMIES.
The

cases regarding the position of alien enemies in English Courts,

decided since the outbreak of war in 1914, have not varied in
essentials

adapted them

to

existing under

by

decisions, but have
meet the much more complicated commercial relations

established

the doctrine

modern

earlier

conditions.

Omd. 1474, pp. ,9, 65, 66. In cases in which
(g) See Parliamentary Paper,
the child has by birth acquired a foreign nationality, it is suggested that a
declaration of alienage, if allowable, should be required if British nationality
is

to be retained.
(r) I.e.,

by English law.
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Alien
is

laid

Enemy

down

as Plaintiff.

The fundamental

who

sue [in British Courts]

is

principle on this head

W.

in the following words of Sir

Scott: "

No man

can

a subject of the enemy, unless under

particular circumstances that pro hac vice discharge

him from the

character of an enemy; such as his coming under a flag of truce, a
cartel,

a pass, or some other act of public authority that puts

the King's peace pro hac vice, but otherwise he

This enumeration of excepted cases

is

him

ex lex

totally

not exhaustive;

enemy may sue

doctrine that no alien

is

it

rests

in

" (s).

on the

unless he is in the King's^

and suits were therefore allowed in respect of any trade for
which licences had been issued by the Crown (t), and in 1797 it was
even admitted that a prisoner of war was in a sense in the King's
peace,

peace,

and could bring an
him after

entered into by

action, e.g.,

on a contractual obligation

his captivity while on parole (m).

In accordance with these principles

it

has been held that an alien

who was resident in England at the time of the outbreak of war,
and who thereafter registered as required by the terms of the Aliens
Restriction Act, 1914, and the Order in Council issued under
Act, might sue in the English Courts (x)

.

Nor does

it

,that

make any

difference as regards this right that the alien has been interned as

a matter of precaution, but in none of the decided cases does

it

appear

had been interned as a result of proved hostility to
the government (t/). The right to sue includes the right to be granted
letters of ?idministration (a), and to petition for divorce (a), but,
although on such a petition a divorce had been granted with the
that the alien

custody of the children of the marriage, the Court did not authorize

Germany during the continuance of
an alien enemy when lawfully resident

the removal of the children to

the war(&).

Further,

in England, being

if

exempt from internment, gives a power

of attorney

Compare WelU v. Williams
(1799), 1 C. Rob. 19S, 201.
282.
Inglis (1807),
(J.) Seo Vsparichu v. JSoble (1811), 13 East, 332; Kensington v.
8 East, 273; Flendt v. Scott (1814), 5 Taunt. 674; The Mana Theresa (1813),
1 Dods. 303.
(m) Sparenhurgh v. Bannatyne (1797), 1 Bos. k. P. 163.
Compare Maria v.
Hall (1800), cited in 1 Taunt. 33.
(k) Princess Thurn and Taxis v. Moffitt, [1915] 1 Oil. 58. Compaj-e Volkl
V. Rotunda Hospital, [1914] 2 Ir. B. 549; Schulze v. Bank of Scotland (1914),
2 So. L. T. 455.
Goldberg, [1916] 1 K. B. (C. A.) 284; Nordman v.
(tj) Schafenius v.
Bayner (1916), 33 T. L. R. 87. An interned alien enemy like a prisoner of
war {The Three Spanish Sailors (1799), 2 W. Bl. 1324) is not entitled to the
benefits of a habeas corpus.
See Ex parte Il'eber, [1916] 1 K. B. (C. A.) 280;
[1916] 1 A. C. 421; Bx parte Liebmann, [1916] 1 K. B. 268; Ex parte
Freyberger, [1917] 2 K. B. (C. A.) 129.
(i) In re Schulze, [1917] S. C. 400; Schafenius *. Goldberg, [1916] 1
K. B. 284, 291.
(a) Krauss v. Krauss (1919), 35 T. L. E. 637.
(6) Vhlig V. Vhlig (1916), 33 T. L. R. 63.
(«)

The

Ilo(yp

(1697), 1 Ld.

Raym.

Digitized

by Microsoft®

.

ALIEN ENEMIES.

811

irrevocable for twelve mouths to a solicitor to

the power remains valid although the alien

sell

enemy

leasehold premises,
is

repatriated,

and

thus ceases to be in the King's peace (c)

Moreover, an alien enemy, though not registered nor interned, can
be joined as a plaintiff in an action brought by the English members
of a partnership in the firm-name in respect of a debt contracted

may

before the war (d), and he

any

appear in the Prize Court

protection, privilege, or relief under the

may

1907 to which he

be entitled

to claim

Hague Convention

of

(e).

In cases not falling within these principles an alien enemy has

no right

of action;

even

war, he cannot continue

an alien enemy

(/)

;

if
it

he has commenced an action before the

when by

the outbreak of

war he becomes

nor can he present a bankruptcy petition against

a debtor or even prove in a bankruptcy (g).
Alien

Enemy

as Defendant.

liable to suit {h),
if

As defendant an

whether in England or

he were an ordinary defendant, and

is

not, to the

alien

enemy

is

same extent as

entitled to all such privileges

enjoyed by ordinary defendants which are necessary for effective
defence, and which would not necessitate his acting in effect as a
plaintiff (i).

Thus an

alien

enemy may

plead his claim pro tanto as a

not counterclaim, but

set-off (k),

may

and he cannot take third

Nor could he claim the benefit of the Courts
(I).
(Emergency Powers) Act, 1914. Further, the Legal Proceedings
against Enemies Act, 1915, in cases where a British subject sought
a declaration as to the effect of the war on a pre-war contract-,
party proceedings

evidenced in writing, authorized the Court to relax the rules regard-

ing service of writs of summons and of evidence in favour of a
plaintiff

who would

otherwise be inconvenienced or prejudiced by

the absence of the alien

enemy from

the jurisdiction.

Tingley v. Miiller, [1917J 2 Ch. (C. A.) 144. Contrast the New South
case. In re White (1915), 15 S. R. (N. S. W.) 217.
As to the dissolution of
(d) Rodriguez v. Speyer Bros., [1919] A. C. 59.
partnership with alien enemies on war, see Hugh Stevenson % Sons v.
it
en-Industrie,
A.
C. 239.
Aktiengeeellsehajt fiir Cartonnag
[1918]
(e) The Mowe, [1915] P. 1, 15.
The
Times,
December
Eechnitzer
11th, 1914.
v.
Con(1914),
(/) Hellfeld
trast Shepeler v. Durant (1854), 14 C. B. 582.
Contrast
(g) In re Wilson (1915), 113 1.. T. 1116; 84 L. J. K. B. 1893.
Ex parte Boussmaker (1806), 13 'Mes. 11.
Statutes of limitation (semble) run against an alien enemy, see Se Wahl v.
Brriune (1856), 25 L. J. Ex. 343, a fact which adds importance to the
decision arrived at, though not unajiimously, by the House of Lords in
Rodriguez v. Speyer Bros., [1919] A. C. ,59.
(A) Robinson ^ Co. v. Continental Insurance Co. of Mannheim, [1915] 1
K. B. 155.
(0 Porter v. Freudenberg, [1915] 1 K. B. (C. A.) 857, 883.
(A) In re Stahlwerk, ^c, [1917] 2 Cli. 272.
(1) Halsey and Another v. Lowenfeld {Leigh and Curzon Third Parties'),
[1916] 2 K. B. (C. A.) 707.
(0)

Wales
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Enemy. As an alien enemy permitted to
England is not debarred from legal proceedings, so an alien
enemy resident and carrying on business in an allied or neutral
On the other hand, the
country is not debarred from suing (m)
Court of Appeal has laid it down that " for the purpose of deterDefinition of Alien

reside in

.

mining

who

civil rights

a British subject or the subject of a neutral state

voluntarily resident or

is

territory is to be regarded

a

man may

to a

who

carrying on business in hostile

is

and treated as an

alien

enemy

be held to be voluntarily resident, though he

measure of detention not amounting

As regards

corporations,

it is

now

" (n),
is

and

subject

to actual captivity (o).

down by a majority

laid

of the

judges in the House of Lords(p), that a company registered in England

may

nevertheless assume

enemy

character,

of suing " if its agents or the persons in

are resident in an
to the

enemy

enemy country

or,

or taking instructions

and therefore be incapable

de facto control of

its afEaira

wherever resident, are adhering

from or acting under the control

of enemies," although " the character of individual shareholders can-

not of itself affect the character of the company."

The

application

which, though not, technically speaking, binding

of this principle,

on the Courts since the case in which
on another ground, appears

to be

it

was laid down was

worthy of acceptance,

is

decidted

not without

has been held that a company registered in England
whose property was situate in a German colony, in which its business

difficulty;, it

was wholly carried

on, was nevertheless entitled to prove in the
bankruptcy of a German subject interned in England, because the
directprs and the majority of shareholders, both in number and value,
were resident in England, whence the business was controlled (q).

For the purpose

of the

war by the Trading with the Enemy

(Extension of Powers) Act, 1915, power was given to the Crown to
publish statutory lists of persons, or bodies of persons, in allied or
neutral countries,
tion, to

with the

who were by reason of enemy

nationality or associa-

be deemed to be enemies for the purpose of the Trading

Enemy

Acts.

While such persons could

not,

it is

clear, sue

on any transactions into which British subjects were forbidden by
the Trading vsdth the Enemy legislation to enter, it does not seem
(m) In re Mary, Duchess of Suiherlaad (1915), 31 T. L. R. 394. Compare
Janaon v. Sriefontein Consolidated Mines, [1902] A. C. 484; In re Grimthorpe's Settlement, [1918] W. N. 16; In re Schulze, [1917] S. C. 400.
(«) Porter v. Freudenberg, [1915] 1 K. B. (C. A.) 857, 869.
(o) Scotland v. South African Territories, Ltd. (1917), 33 T. L. R. 255.
(p) Daimler Co. v. Continental Tyre and Rubber Co., [1916^ 2 A. C. 307,
345, p&)- Lord Parker, a view concurred in by Lords Mersey, Kinnear and
Sumner.
(y) In

re

Hilckes,

K. B. (C. A.)

Ex

parte Muhesa Rubber Plantations, Ltd.,

48.
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generally the capacity

of suing in the Courts (r)

NOTE

10.

SERVICE OF WRIT OUT OF ENGLAND.
Order
1.

XI., rules

1, 2,

and

Service out of the jurisdiction [out of England] of a writ of

summons, or

notice of a writ of summons,
Court or a judge whenever
(a)

2a.

The whole subject-matter

may

be allowed by the

of the action is land situate within

the jurisdiction [in England], (with or without rents or pror
fits)

;

or the perpetuation of testimony relating to land within

the jurisdiction [in England]; or
(b)

Any

deed, will, contract, obligation, or liability afiecting

act,

land or hereditaments situate within the jurisdiction [in

England]

is

sought to be construed,

rectified, set aside,

or

enforced in the action; or
(c)

Any

relief is

sought against any person domiciled or ordinarily

resident within the jurisdiction [in England]; or
(d)

The action is for the administration of the personal estate of
any deceased person, who at the time of his death was
domiciled within the jurisdiction [in England], or for the
execution (as to property situate within the jurisdiction [in

England]) of the trusts of any written instrument, of which
the person to

be served

is

a trustee, which ought to be

executed according to the law of England; or
(e)

The

action

is

one brought against a defendant not domiciled or

ordinarily resident in Scotland to enforce, rescind, dissolve,

annul or otherwise

affect

a contract or to recover damages or

other relief for or in respect of the breach of a contract,
(i)

(ii)

made within the jurisdiction [in England], or
made by or through an agent trading or residing within

the jurisdiction [in England] on behalf of a principal trading
or residing out of the jurisdiction [out of England], or
(iii)

by

its

terms or by implication to be governed by

English law,
or

is

one brought against a- defendant not domiciled or

ordinarily resident in Scotland or Ireland, in respect of

a

breach committed within the jurisdiction [in England] of
a contract wherever made, even though such breach was
'

preceded or accompanied by a breach out of the jurisdiction

M

See also th« Trading with the Enemy (Enemy Subjects interned in
Neutral Countries) Proclamation, November 27th, 1917.
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[out of England] which rendered impossible the performance
of the part of the contract

which ought

to

have been per-

formed within the jurisdiction [in England]; or
(ee) The action is founded on a tort committed within the jurisdiction [in England]; or
(f) Any injunction is sought as to anything to be done within
the jurisdiction [in England], or any nuisance within the
jurisdiction [in

England]

is

sought to be prevented or

re-

moved, whether damages are or are not sought in respect
thereof

(g)

Any

or

;

person out of the jurisdiction [out of England]

is

a neces-

sary or proper party to an action properly brought against

some other person duly served within the

jurisdiction [in

England]; or
(h)

The

action

by a mortgagee or mortgagor in

is

mortgage

relation to a

of personal property situate within the jurisdic-

and seeks

tion [in England]

relief

of the nature or kind

to say, sale, foreclosure, delivery of pos-

following, that

is

session by, the

mor^agor, redemption, re-conveyance, deby the mortgagee; but does not seek

livery of possession

and except so far as permissible under sub-head (e)
any personal judgment or order for payment
any moneys due under the mortgage.

(unless

of this Rule)
of

In this sub-head the expression " personal property situate within
the jurisdiction [in England] " means personal property which, on
the death of an owner thereof intestate, would form subject-matter
for the grant of letters of administration to his estate out of the

Principal Probate Registry;

mortgage charge or

lien of

the expression ''mortgage'' means a
any description; the expression "mort-

gagee " means a party for the time being entitled to or interested
in a mortgage; and the expression " mortgagor " means a party for
the time being entitled to or interested in property subject to a

mortgage.
2.

Where

leave

is

asked from the Court or a Judge

writ,

under the

shall

appear to the Court or Judge that there

last

to serve a

preceding Rule, in Scotland or in Ireland,

remedy in Scotland or Ireland (as the case
Judge shall have regard to the comparative

may be
may be),

cost

if it

a concurrent
the Court or

and convenience

of

proceeding in England, or in the place of residence of the defendant
or person sought to be served, and particularly in cases of small

demands

to the

powers and

jurisdiction,

under the statutes establish-

ing or regulating them, of the Sheriff's Courts, or Small Debts Courts
in Scotland,

and

of the Civil Bill Courts in Ireland, respectively.
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2a. Notwithstanding anything contained in

the parties to any contract

may

Rule

of this Order,

1

agree (a) that th^

High Court pf

Justice shall have jurisdiction to entertain any action in respect
of such contract, and, moreover or in the alternative, (b) that service
of

any Writ

of

Summons

in any such action

may

be effected at any

place within or out of the jurisdicrton [England] on any party or

on any person on behalf

of

indicated in such contract.

any party or in any manner specified or
Service of any Writ of Summons at the

place (if any) or on the party or on the person

manner
to

(if

be good and

and

if

any) or in the

(if

any) specified or indicated in the contract shall be deemed
effective service

wherever the parties are resident,

no place or mode or person be so specified or indicated, service

out of the jurisdiction [England] of such Writ

Order XLVIIIa.

may

be ordered.

(19 June, 1891), rule

1.

Actions by and against Firms and Persons carrying on Business
in Names other than their own.

Any two or more persons claiming or being liable as co-partners,
and carrying on business within the jurisdiction, may sue or be sued
in the

name

which such persons were

of the respective firms, if any, of

co-partners at the time of the accruing of the cause of action; and
to an action may in such case apply by summons to a
judge for a statement of the names and addresses of the persons

any party

who

were, at the time of the accruing of the cause of action, co-

partners in any
verified

such firm, to be furnished in such manner, and

on oath or otherwise, as the judge

NOTE
LIST OF
(i)

Any

eannngs
England

may

direct.

11.

ADMIEALTY CLAIMS

(m).

claim as to (1) the possession, (2) the ownership, (3) the
or

employment, of

any ship registered

at

any port

in

(n).

This head includes three different kinds of claims, viz., a claim
(fi.g., where a ship is wrongfully detained

to the possession of a ship

{rn) I.e., claims in respect of which an Admiralty action is maintainable. See
Williams & Bruce, Adm. Prac, 3rd ed., or 4th ed., by E. S. Roscoe, chaps, i.
It may be well to observe that in this Note " British " means
to ix. inclusive.
<"!) as applied to a ship, a ship owned by British subjects within the Merchant
Shipping Act, 1894 (57 & 58 Vict. c. 60), s. 1; and (2) as applied to waters,
territorial waters of the British dominions (see Territorial Waters Jurisdiction
Act, 1878 (41 & 42 Vict. c. 73)), and "foreign" means "not British."
36; Eoscoe, pp. 45 61;
(») See Williams & Bruce, Pt. I., chap, i., pp. 27
Admiralty Court Act, 1861 (24 Vict. c. 10), s. 8; 3 & 4 Vict. c. 65, s. 4.
•"
"
England in these claims includes Wales. See p. 72, ante.
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by the master and an

action

is

brought to dispossess him (o))

a

;

claim involving a dispute as to ownership (p) and claims by an
owner or owners against the co-owners of a ship, under which class

comes the proceeding called "an action of restraint," whereby -the
minority in interest of the owners of a British ship obtain security

from the majority when about 4o send the ship on a voyage against
the will of the minority

(g').

(ii) Any claim to the ownership, possession, or employment of
any foreign ship which the representative of thb State (r) to which
the ship belongs consents, or which the parties to the action consent,

to

have

tried (s).

" It is

with the greatest reluctance that the Court adjudicates in

where foreigners alone are concerned; when

'

suits of possession

'

does proceed in such- cases,

'

inconvenience and loss by resort to the decisions of other Courts in

Where

it is

it

only in order to prevent further

the consent of the representative of the

'

other countries.

'

foreign State to which the vessel belongs

'

seldom or never entertained unless

it

is

withheld, such a suit

is

has been referred to the Court

by the agreement of the parties. In a suit between foreigners,
where the main question in the cause depends upon the municipal
'law of foreign States, and not upon any principle of the maritime
law as administered in this country, the Court will decline to decree

'

'

'

'

'

'

'

'

possession, for

it

will not be instrumental in depriving foreigners

which they may be entitled by the law of their own
country. But the Court will entertain a suit instituted by a British
subject to recover possession of a ship which has come to this
of rights to

country in the possession of foreigners "
It is

(t).

doubtful whether the Court has jurisdiction to entertain

lan

action of restraint in the case of a foreign ship (m).
(o) The New Draper (1802'), 4 Bob. 287 ; The See Reuter (1811), 1 Dod.
22; The Kent (1862), Lush. 495.
Ip) The Empress (1856), Swab. 160; The Glasgow (1856), Swab. 145.
(q) The Talca (1880), 5 P. D. 169.
(r) I.e., in practice the consul.
(s) W. & B., p. 29.
They do not make a separate head of jurisdiction in
respect to foreign owners, but group together all claims having reference to
possession, restraint, and ownership.
Eoscoe (pp. 45, 46) similarly treats
claims by British and foreign owners together, classifying them according to
their objects as (1) to place claimants in possession of a ship, or (2) of the
earnings of a ship to which they may be entitled, or (3) while protecting tii'e
interests of one or more co-owners, to enable a ship to be employed, or (4) to
examine accounts between co-owners, and to apportion the earnings after such
examination.
Compare Soiv, McLachlan & Co. v. Camosun (Ship), ri9097
A. C. 597, 606.
(t) W. & B., pp. 29, 30; Eoscoe, pp. 50—52; and see The Annette, [1919]
P. 105, for a more extended view as to the propriety of dealing' with claims as
to foreign vessels.
(«) The Graf Arthur Bernstorff (1854), 2 Spinks, Ecc. & Ad. 30; Roseoe,

p. 55, note (o).
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Any

claim in respect of any mortgage (x) where either (a) the

or

the proceeds thereof are, under arrest (y), or (b) the

is,

mortgage has been duly registered under the Merchant Shipping
Act, 1894(0).

The Court
mortgages.

of

Admiralty had no original jurisdiction

It

acquired,

in

rem over

however, by statute, jurisdictica (which

has passed to the High Court) in two cases: (1) Where the mortgage
unregistered, but the ship mortgaged is under the arrest of the

is

the proceeds

Court, or (2)

thereof

have

been brought into the

registry (o).

The

should be noted, must be not only an actual arrest,

arrest, it

but a rightful

arrest, that is, it

must be an

arrest in a suit

which

the Court has jurisdiction to entertain (&).
(iv)

Any

claim to enforce a bottomry (c) bond.

"

Bottomry is a contract by which, in consideration of money
" advanced for the necessities of a ship to enable it to proceed on a
" voyage, the keel or bottom of the ship, pars pro toto, is made liable
" for the repayment of the money in the event of the safe arrival of
" the ship at its destination.
Not only the ship, but the freight and
" cargo,
"

may

be the joint or single subject of hypothecation.

the cargo alone

is

hypothecated, the term respondentia

is

When

applied to

Eespondentia bonds rest on the same general prinbottomry bonds on the ship " (d), and for the present

"the contract.
" eiples as

purpose

may be

included under bottomry.

The Court,

as representing

the Court of Admiralty, has original jurisdiction to entertain an
action in

rem

for

any claim on a bottomry bond

or on a respondentia

bond.

Any

(v)

claim arising out of an agreement relating to the use

or hire of a ship.

This class of claims

1920

(e).

No

is

added by the Administration of Justice Act,
is made between British and foreign ships,

distinction

but (1) the claim is not maintainable if at the time of the institution
of the proceedings any owner or part owner of the ship is domiciled

England

in

or Wales,

and

(2) the plaintiff will not be entitled to

any

B., Pt. I., ohap. ii., pp. 37—46; Bosooe, pp. 62—68.
4 Vict. 0. 65, s. 3; The Evangelistria (1876), 2 P. D. 241, n.
(z) Admiralty Court Act, 1861 (24 & 25 Vict. c. 10), s. 11 Merchant Shipping
Act, 1894 (57 & 58 Viot. c. 60), ss. 31—38, taken with Interpretation Act, 1889

(x)

W. &

(j^)

3

&

;

& 53 Viot. c. 63), s. 38, sub-s. (1).
(a) 3 & 4 Vict. c. 65, 8. 3.
(S) The Evangelistria (1876), 2 P. D. 241, n.; Tayler v. Caryl (1857), 20
Howard, 583, 599 (U. S.).
(c) W. & B., Pt. I., ohap. iii., pp. 47—72; Rosooe, pp. 69—79.
(d) W. & B., p. 47; of. Eosoo«, p. 69.
(e) 10 & 11 (leo. 5, o. 81, s. 5, and especially sub-s. (1) (a). Compare The
(52

Montrosa, [1917] P.

1,

per Evans, Pres.

.

52

D.

Digitized

by Microsoft®

.

818

APPENDIX.

.

he recovers at least 201., and, unless he recovers at least
300 L, will only be entitled to costs on the county court scale, exceipt
where the Court or a judge certifies that there was sufficient reason
costs unless

for bringing the proceedings in the

may

High

Court.

The

jurisdicition

be exercised either in proceedings in rem or in proceedings in

personam
(vi)

Any

claim relating

to

any

the carriage of goods in

ship,

and any claim in tort in respect of goods carried in any ship.
They
These classes of claims are added by the same Act (/)
extend the provision made in the Admiralty Court Act, 1861(g'),
under which, as interpreted by the Court, jurisdiction was confined
.

any claim by the owner, consignee, or assignee of a bill of lading
by any British or foreign ship
into any port in England for (1) damage done to goods by the
negligence or misconduct of the owner, master, or crew, or (2) any
to

of any goods carried, or to be carried,

breach of duty or any breach of contract in relation to the goods,

and
able

damage to them, on the part
As under the Act of 1861, claims are

in connection with

master, or crew.
if

of the owner,

not maintain-

any owner or part owner of the ship is domiciled in England
and the Act of 1920 makes the same provision as in the

or Wales,

preceding class of claims regarding the recovery of costs
is

if

the case

brought in the High Court.

The

decisions Qi) under the Act of 1861 are

still,

of course, appli-

cable save where they conflict with the express terms of the

enactment.

Hence

it

new

appears that (1) claims relating to the carriage

of goods will include claims in respect of short delivery of cargo («),

and claims in respect

of goods which are merely brought incidentally

(2) any claim in tort must relate to goods
and does not include negligence by the master of

intq a British port(fc);

carried on a ship

a ship before the goods are actually put on the vessel

The Act
brought

if

of 1920

makes

it

clear that the rule that

an owner or part owner of the ship

is

{I).

no claim can be

domiciled in England

or Wales {m) refers to domicil at the time of the institution of the

(/)

10

&

11 Gea.

5, c. 81, s. 5,

Ig) 24 Vict. 0. 10, s. 6.
(^) W. & B., Pt. I., chap. V.
Sons, [1921] 1 A. C. 444.

sub-s. (1) (b) and (c).

See also Ship Marlborough Hill

v.

Coman *

(0 The Danzig (1863), Br. & L. 102.
(K) The Pieve Superiore (1874), L. R. 5 P. 0. 482; The Bahia (1863),
Br. & L. 61; The Cap Blanco, [1913] P. 130.
(0 The Santa Anna (1863), 32 L. J. P. & M. 198.
(m) The term " England or Wales " which is used in reference to domicil in
the Acts regulating Admiralty jurisdiction is strictly speaking inaccurate; for
the purpose of domicil, as explained above (Rules 1 19, pp. 83 163, nnte),
England includes Wales, the whole territory being undeir a single system of law.
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be exercised either

or in proceedings in personam.

claim for

damage done

or received by any British or

foreign (n) ship, whether on the high seas or not(o).
"

The Court

" over torts

of

Admiralty always exercised undisputed jurisdiction

its own subjects on the high seas, but the
" ancient statutes expressly prohibited it entertaining any cause of

committed by

" action arising within the

body

of a country.

So

far,

however, as

^'related to the jurisdiction of the Court in oases of damage, this
" prohibition

was almost entirely done away with prior to the transfer
of the Admiralty Court to the High Court of
"Justice" (p). Since the Admiralty Court Act, 1861, the Court of
Admiralty has entertained suits for collision between British ships in
foreign inland waters; and the Court of Admiralty, and the High
" of the jurisdiction

Court

representing

as

it,

has also entertained suits for collisions

between foreign ships in foreign waters, and between an English and
a foreign ship in foreign waters (q).

The term "damage" in this claim includes personal injury (r).
But the Court of Admiralty never possessed, and the High Court
therefore had originally no jurisdiction to entertain an action in
rem for loss of life, under Lord Campbell's Act (s) or otherwise.
But under the Maritime Conventions Act, 1911, s. 5, jurisdiction in
such eases has been conferred on the Court (0(viii)
"

"

Any

Salvage

any wreck,

claim for salvage (u).

is

the reward payable for services rendered in saving

or in rescuing a ship or boat, or her cargo, or apparel,

The Mecaa, [1895] P.

(C. A.) 25, 108, judgment of Lindley, L. J.
B., Pt. I., chap, iv., pp. 73—121; Boaooe, pp. 80—135; 3 & 4
Tiot. c. 65, s. 6; AdmiraHy Court Act, 1861 (24 & 25 Vict. c. 10), s. 7;
Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60), s. 688, taken with Interpretation Act, 1889, a. 38, sub-s. (1); 1 & 2 Geo. 5, c. 57; The Clara KiUam
(1870), L. R. 3 A. & B. 161; The •Malvini (1863), Br. & L. 57; The Griefswald
(1859), Sw. 430; The Sylph (1867), L. R. 2 A. & E. 24; The Diana (1862),
Lush. 539; The Courier (1862), Lush. 541; The Vera Cruz (1884), 10 App.
Oas. 59; The Bobert Pom (1863), Br. & L. 99; The Zeta, [1893] A. C. 468,
477 488. See The Theta, [1894] P. 280; The Circe, [1906] P. 1; The Rigel,
[1912] P. 99; The Ameriha, [1914] P. (0. A.) 167; [1917] A. C. 38, as to
meaning of damage done "by " a snip.
(it?) W. & B., p. 73.
(?) Ibid., p. 77; The Courier (1862), Lush. 541; The Diana (1862), Lush.
539; The Ealley (1868), L. R. 2 P. C. 193.
(r) The Sylph (1867), L. R. 2 A. & E. 24.
(s) The Vera Cruz (1884), 10 App. Cas. 59.
(<) The Espanoleto, [1920] P. 223.
186, and especially p. 150; Rosooei,
(«) W. & B., Pt. I., chap, vi., pp. 127
See also as to salvage for saving life, Admiralty Court Act,
pp. 144 219.
1861 (24 & 25 Vict. c. 10), s. 9, and -Merchant Shipping Act, 1894, ». 545,
taken with Interpretation Act, 1889 (52 & 53 Vict. o. 63), a. 38, sub-s. (1);
Merchant Shipping (Salvage) Act, 1916 (6 & 7 Geo. 5, o. 41) ; The Willem III.
(1871), L. R. 3 A. & E. 487; The Johannes (1860), Lush. 182.

(») See
(o)

W. &

—

—

—
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" or
"

the

danger

For

lives

of

the

persons

belonging

all details as to

the nature of salvage, the reader

books on Admiralty law, and especially

to

her from loss

to

'or

"'(as).

to

Williams

is

&

referred

Bruoe's

Admiralty Practice (y).
For our present purpose the following points should be noted:
First.

The Court

of

Admiralty had originally no jurisdiction in

salvage cases unless the services were performed on the high seas;

but the jurisdiction of the Court has been gradually extended by
various statutes, and now, by s. 565 of the Merchant Shipping Act,
1894, it is provided that, subject to certain provisions in that Act (a),
the

High Court has

" jurisdiction to decide

" ever relating to salvage,
" salvage is

upon

all

claims whatso-

whether the services in respect of which

claimed were performed on the high seas or within the

"

body of any county, or partly on the high seas and :partly .within
body of any county, and whether the wreck in respect of which
" salvage is claimed is found on the sea or on the land, or partly on
"the sea and partly on the land " (a).
Secondly. The jurisdiction to entertain claims for salvage of lifeextends to the salvage of life from any British ship wheresoever the
service may be performed, and from any foreign ship where the
" the

been rendered either wholly or in part in British waters,
under
an agreement with the government of any foreign
and may,
extended
country, be
by Order in Council to cases in which the ser-

service has

vices are rendered

by the saving

of life

from a ship of such foreign

country, whether within British waters or not (6).
(ix)

Any

claim for towage (c) against any British (d) or foreign

ship (e).
(x) " But salvage is not du« for services rendered to property lost at sea, other
" tiian a ship, her apparel, or her cargo, or property which had formed part
" of these, or freight which was being earned by carriage of the cargo."
W. & B., pp. 127, 128. See The ffas Float Whitton (No. 2), [1897] A. C. 337;
Eoeooe, pp. 152, 153.
(y) See W. & B., chap, vi., p. 127 and following; Roscoe, p. 144 and

following.
(z) As to which see

W. & B., pp. 143—189.
Merchant Shipping Act, 1894, s. 565, re-enaeting Merchant Shipping Act,
See further, as to
s. 476, and Maritime Conventions Act, 1911, s. 9 (3).
salvage for saving life. Admiralty Court Act, 1861, s. 9; Merchant Shipping
(a)
1854,

Act, 1894, s. 545; W. & B., p. 130; The WUlem III. (1871), L. R. 3 A. & E.
487; The Johannes (1860), Lush. 182; The Suevic, [1908] P. 152.
It is expressly provided by the Maritime Conventions Act, 1911, s. 7, that
the apportionment of salvage among the members of the crew of a foreign
ship is to be carried out on the base of the law of the country to which lieship belongs.
(6) Merchant Shipping Act, 1894, s. 545; and W. & B., p. 144, note (?).
(o) 3 & 4 Vict. c. 65, s. 6; W. & B., Part I., chap. vii. Rosooe, pp. 220—237.
{d) As to meaning of " British " and " foreign," see note (m), p. 815, ante
Compare The Mecca, [1895] P. (C. A.) 95, 108, judg(a) W. & B., p. 187.
ment of Lindley, L. J.
;
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(as)

claim for necessaries supplied to any foreign ship

This claim, which rests upoa 3 & 4 Vict.
to foreign ships;

when

o.

65,

s.

6,

(/).

applies only

but a claim against a ship which, at the time

the necessaries were supplied, belonged to a foreigner, cannot

be defeated by a transfer
the

821

commencement

to a British

owner before

The words

of the action.

(5')

or after (hj:

of the section give the

•Court jurisdiction to entertain claims for necessaries supplied to a

foreign ship in a British

or colonial port, or

(i)

but not for necessaries supplied
-which
"

is

down

upon the high seas

to a foreign ship in

not also a port on the high seas

(I),

and

" it

(fc),

a foreign port
has been laid

in general terms that the Court will entertain claims for

' necessaries

only

common law

" (m).

cases where the owners would be liable at
Under the Merchant Shipping (Stevedores and

in

Trimmers) Act, 1911

(1

&

2 Geo.

5, c.

41),

discharging, and trimming foreign ships

s. 3,

may

claims for stowing,

be enforced as claims

for necessaries.
(xi)

Any

claim for necessaries supplied to any ship {n) elsewhere

than in the port to which she belongs (0)
This claim is not maintainable if any owner, or part owner, of
the ship

is

domiciled (p) in England (q).

This claim, the jurisdiction

Admiralty Court Act, 1861,

to entertain

s.

5,

which depends upon the

applies whether the ship to which

the necessaries are supplied be British or foreign (r)

The

jurisdiction to maintain the claim

is

subject to two restric-

tions:

(1)

The

necessaries

must not be supplied in the port

to

which the

ship belongs.
(2)

No owner

of the ship

must be domiciled in England

or Wales.

(/) 3 & 4 Vict. c. 65, 3. 6; W. & B., chap, viii., pp. 190—199; Eoscoe,
pp. 238—241; The Eem-ioh Bjorn (1886), 11 App. Oas. 270. See The Mecca,
[1895] P. (C. A.) 95, OTerrulmg The India (1863), 32 I>. J. P. & M. 185, 186,
judgment of Dr. Luahington, and note that oases which do not come withm
claim X. may come within claim xi.
Br. & L. 32, 37.
iff) The Ella A. Clark (1863),
(A) The Princess Charlotte (1864), 33 L. J. P. & M. 188.
(i) The Senrioh Sjorn (1886), 11 App. Oas. 270.

IK) The Wataga (1856), Sw. 165.
(0 The Mecca, [1895] P. (C. A.)

95, 108, judgment of Lindley, L. J.
B., p. 192; compare Roscoe, pp. 238, 239.
(») I.e., any ship, whether British or foreign. See The Mecca, [1895] P.
(C. A.) 95, overruling The India (1863), 32 L. J. P. & M. 185.
(0) 24 & 25 Vict. 0. 10, s. 5; W. & B., p. 197; Rosooe, pp. 238, 242; The
Pacifio (1864), Br. & L. 243; Ex parte Michael (1872), L. E. 7 Q. B. 658;
The Two Ellens (1872), L. E. 4 P. O. 161; The Henrich Sjorn' (ISm), 11
App. CJas. 270; The Ella A. Clark (1863), Br. & L. 32; The Tolla, [1921]
P. 22.
137, ante.
11, pp. 83
(p) As to nature of domicil, see Eules 1
(q\ The Bahia (1863), Br. & L. 61.
(»•) The Mecca, [1895] P. (C. A.) 95.

(m)

W. &
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(xii)

Any

on

claim of the master or seamen for wages earned

board any British or foreign

(s)

ship,

and

of the master for dis-

bursements on account of such ship(t).

drawn between claims by those serving on board
by foreigners or by British subjects,
against foreign vessels which happen to be in the ports of this kingdom. At the same time the exercise of this jurisdiction is, as regards
a foreign ship, discretionary with the Court; and if the consent of
the representative of the government to which the vessel belongs is
withheld upon reasonable cause being shown (u), the Court may

No

distinction

is

British ships, and claims, either

decline to exercise
{xiii)

Any

authority (x)

its

claim for building, equipping, or repairing any British

or foreign (y) ship, where, at the

ship

is,

(xiv)

.

commencement

Any

claim to enforce a judgment in

a British or foreign ship in a foreign Court

A

of the action, the

or the proceeds thereof are, under arrest (z).

judgment

in

rem

is

obtained against a ship in a foreign Court

of

Admiralty whereby the

to

recover 25,000Z.

plaintifE in the foreign action is entitled

The judgment not having been

ship comes into an English
action, brings

rem obtained against

(a).

port.

the

satisfied,

A, the plaintiff in the foreign

an action in rem against the ship in respect of ihs
The Court has jurisdiction to entertain the

foreign judgment.
action (&).

This claim

(it is

submitted)

may

be put in a more general form,.

and it may be laid down that the Court has j.urisdiction to entertain
an action in rem for the enforcement of any maritime lien if the case
is

one in which, according to English law, a maritime lien

See The Mecca, [1895] P. (C. A.) 95.
Admiralty Court Act, 1861, s. 10; W. & B., Pt.
221; Rosooe, pp. 244—259.
(«) The Leon XIII. (1883), 8 P. D. (C. A.) 121.

exists.

(s)
(f)

(»)

The Nina

(1867), L. R. 2 P. C. 38.

I.,

chap,

ix.,

pp.

200—

See The Ootavie (1863), Brown

&.

Lush. 215.
(2/)

The

The Mecca, [189S] P.

(C. A.) 95, 108,

judgment

W. &

of Lindley, L. J.

B., pp. 198, 199; Eosooe, pp. 238, 242, 243; 24 Viot. o. 10,
Aneroid (1877), 2 P. D. 189.

(«)

s.

4;

(«) The City of Mecca (1879), 5 P. D. 28; (1881), 6 P. D. (C. A.) 106;
The Bold Buccleugh (1851), 7 Moore, P. C. 267; W. & B., p. 121.
(6) The City of Mecca (1881), 6 P. D. (C. A.) 106. The action failed in the.

particular case because the foreign judgment was not a judgment in rem, but
the principle was apparently admitted. The jurisdiction does not depend upon
statute.
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12.

THEOEIES OP DIVOECE.
The

by the Courts of any country with reg-ard
and points connected therewith
ultimately depends upon the view entertained by such Courts with
doctrine maintained

to jurisdiction in matters of divorce

regard to the

nature

theories, resting at

of

divorce.

On

this

matter three different

bottom on the difierent views which

may be

taken

of marriage, have been maintained at different times

and in different
countries. These theories may for convenience be termed the " contractual theory," the "penal theory," and the "status theory'' of
divorce.

(A) The Contractual Theory.—Marriage may be regarded
mainly as a contract between the parties thereto. On this view of
marriage, divorce

is

naturally regarded as the rescission of the mar-

riage contract, on the terms or conditions

agreed upon between the parties
example, that

it

(if

any) for

its

determination

at the time of the marriage; as, for

might be put an end

to

on the ground of incom-

Even
on what may be termed the extreme contractual theory, marriage has
never in modern times been put on exactly the same footing as other
agreements. The conditions of the contract, as to its. rescission and
otherwise, have never, in Christian countries at least, been held to be
subject to variation at the will of the parties, but have always been
treated as determined by the law of the country under the law whereof
the marriage is made. It has further been almost universally held
Still, on
that a marriage can be dissolved only by public authority.
patibility of temper, or of the husband's desertion of the wife.

the contractual view, a divorce

may fairly

be described as the rescission

and the right to divorce may be regarded as the right of
the party aggrieved to have the marriage contract rescinded on the
conditions, if any, agreed upon between the parties with reference to
of a contract,

its rescission.

—From

this theory two consequences naturally
marry under a law which, like that of
England before 1858, or of modern Italy, does not recognize divorce,
neither of them can have under any circumstances the right to petition
the tribunals of any country whatever for a divorce. For a person who
has married, for instance, under the law of Italy, has entered into an
agreement, one of the terms of which is that it shall never be

Results of Theory.

ensue.

First, if the parties

rescinded.

ground

He

cannot, therefore, have, in virtue of this contract, a

for applying to the Courts of
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Secondly, jurisdiction in matters of divorce belongs,

rescission (c).

this view, exclusively to the tribunals of the country

on

under the

law of which the marriage was celebrated. The latter conclusion is
no doubt not an inevitable, but is certainly a natural, result of the
general theory.

though often
contractual theory,
Defects of Theory.— The
The parties to a
maintained, has never been found satisfactory (d).
marriage do not, in

contemplate

fact,

enter into an agreement for

The

life.

rescission,

its

but intend to

intervention, again, of the state

aims rather at the punishment of an ofiender or the relief of a person
injured by the misconduct of another, than at the giving effect to a
contract.

—

(B) Penal Theory. Marriage may be regarded as a contract
imposing on each of the parties duties in the fulfilment of which the
state is so

much concerned

to legal penalties.

On

regarded as the penalty

that the breach thereof exposes the ofiender

this

view of marriage a divorce

inflicted

by the

is

naturally

on offences against the

state

marriage relation.
Results of Theory.

view that the right

—The

"

to divorce

penal theory "

is

inconsistent with the

depends on the terms imposed by the

law under which the parties married. The liability to divorce depends,
on the penal theory, like the liability to other criminal punishments,

on the law

of the place

offence is committed.

on

this view, given

where the criminal

is

residing, or

where tba

Hence, jurisdiction in matters of divorce

by the temporary residence

is,

of married persons

within a given country, especially

if the offence against the marriage
committed within the limits of such country.
The penal theory of divorce has not, on the whole, been favoured by
English tribunals (e), but has certainly influenced Scottish Courts,

relation, e.g., adultery, is

and

affords the theoretical justification for the freedom with which
they at one time in practice exercised jurisdiction in matters of

divorce

(/).

Defects of Theory.— This theory has at least two defects. Divorce,
in the first place, is not of necessity a penal proceeding.
It may, as
Lindsay (1813), 1 Dow, 117, 131, 140.
Warrender v. Warrender (1835), 2 CI. & P. 488; Mordaunt v. Mordaunt (1870), L. E. 2 P. & D. 109, 126, judgment of Lord Penzance.
(«) Mordaunt v. Moncriefe (1874), L. E. 2 So. Ap. 374.
Thus a committee
(e) Toveij v.

((Z)

may bring a suit for the dissolution of the luhatic's marriage.
v. Baker (1880), 5 P. D. 142.
"Proceedings of this kind [i.e., for
" divorce] are not rariminal, and if not criminal then they must be civil,
for there
"cannot be quasi-oWil or ywim-criminal oases." Branford v. Branford (1878)
P.
D.
4
72, 73, judgment of Hannen, President.
of a lunatic

Baher

(/)

See Note

16, post.
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granted because of the lunacy of one of

parties to the marriage, not be the punishment for
is,

in any ease, far

there

is

as a

ofEenoe,

thet

and

measure of

punishment to
In the second place, if divorce be the punishment for a crime,
a difficulty in seeing why it should have an extra-territorial

relief to the

either.

more naturally looked upon

any

husband

or wife, or to both, than as a

«fEect.

—

(C) Status Theory. ^Marriage may be regarded as a contract
which creates or constitutes a special status, viz., the status or condition of husband and wife. On this view of marriage a divorce is the
act by which a state through a public authority dissolves or puts an
end to the marriage status.

—

Results of Theory. First, the claim to divorce has, on this view,
no connection with the terms of the marriage contract, for a divorce
is not the rescission of an agreement, but the extinction of a status,
the continuance of which is in the judgment of the state inexpedient,
"whether on grounds of justice or of poUcy. Hence, secondly, the fact
that the parties wer& married under a law which did not recognize
divorce affords no reason why the Courts of a state, the law of which

does recognize divorce, should not dissolve their marriage.

Thirdly,

jurisdiction to dissolve a marriage naturally belongs on this view

exclusively to the tribunals of the country where the parties are

domiciled.

For

this

is,

according to the doctrine generally prevalent,

the country to which the parties belong, and by the law of which
their status is determined (g).

such tribunals has

effect

Fourthly, a judgment pronounced by

everywhere.

It should be noticed that the Courts of countries,

whose law makes

allegiance and not domicil determine a person's status, would naturally

hold that the right to divorce depends on the law of the country of

which the parties
matters

of

marriage are

to a

divorce

belongs

citizens,

exclusively

and that jurisdiction in

to

the

Courts

of

such

country (h).
(g) See judgment of Brett, L. J., Niboyet v. Niboyet (1878),, 4 P. D. (C. A.)
9; Le Mesurier v. Le Mesurier, [1895] A. O. 517; Bater v. Bater, [1906]
P. (C. A.) 209, 238.
(A) Compare the International Convention of June 12, 1902, as to divorce.
1,
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NOTE

13.

JURISDICTION OF THE HIGH COURT IN THE CASE OP

A MARRIAGE CELEBRATED IN ENGLAND EITHER
(i;, TO GRANT DIVORCE ON THE PETITION OF A WIFE
WHOSE HUSBAND IS NOT DOMICILED IN ENGLAND,
OR (2) TO PRONOUNCE SUCH A MARRIAGE INVALID
THOUGH NEITHER PARTY IS DOMICILED IN
ENGLAND.
This Note embraces four distinct though closely inter-conneoted
have reference to the jurisdiction of the Court with

topics; they all

regard to a marriage duly celebrated in England, and which, if the
law of no foreign country is to be taken into account, must be held

For convenience,
England is frequently
hereinafter called an English marriage.
The four different though
inter-connected topics may be described as (A) the jurisdiction of

valid according to the territorial law of England.

be

it

further noted, a marriage so celebrated in

the Court to pronounce a divorce

husband

is

on.

not domiciled in England

the petition of a wife whose,

(B) the jurisdiction of the

(j);

Court to pronounce an English marriage- invalid though both or
either of

the parties

impossibility

may

logically

of

not be domiciled in England;
reconciling

the

(C) the

judgments of English

Courts on the subject of this Note; (D) the modes for obtaining such
logical reconciliation

(fc).

(A) As to the Jurisdiction of the Court in Divorce.
whole question

to

be considered

is

whether the Exception

is legally valid, or, in

other words, whether

by

may seem

the Court

?

This

it is

to

—The

Rule 63

certain to be accepted

The Exception
and also by
law which places a

a strange inquiry.

certainly meets the injustice felt -by the general public,

many

judges, to be worked by a condition of the
woman, and especially an Englishwoman who is a British subject
and immediately before her marriage domiciled in England, in theposition of being held in England the wife of, e.g., a French husband,
whilst in France she is (treated as an unmarried woman. The two cases
of Stathatos v. Stathatos (I) and De Montaigu v. De Montaigu (m)
are, in one sense, of undoubted authority.
They have not been overruled; they probably will be followed as precedents by a judge of theDivorce Court if a case exactly the same as either of them should be

brought before the Court.
(j)
(Jc)

Yet for

all this

See Exception to Rule 63, p. 294, ante.
See Rule 63, and especially Illustrationa

the legal authority of these-

tliereof,

(0 [1913] P.
(m)

46.
[1913] P. 154.
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two cases
first

certainly open to question.

is

Two

82T

decisions

by a Court of

instance hardly suffice to set aside two of the best established

principles with' regard to the conflict of laws to be found in the law
of England, namely, that a wife's domicil

is

the same as that of her

husband, and that the Courts of no country, whether English or
foreign, have (subject to the most limited exceptions (w)) jurisdiction
to divorce

any persons who are not domiciled

in such country.

There

are several further circumstances which detract from the weight of

the two decisions which in reality support the Exception
consideration.

Many

of the

ca,ses,

in the

first

now imder

place, cited

on

this

subject do not refer, in strictness, to divorce jurisdiction, but to thequite different topic of the Court's jurisdiction to declare a marriage

invalid (o), and judicial expressions, however strong, used in such
cases are merely obiter dicta,

and cannot be

cited as judgments.^

The two cases, in the second place, of Stathatos v. Stathatos and
De Montaigu v. De Montaigu do not in reality support each other,
for the latter ease really goes a

Stathatos.

No

good deal further than Stathatos

v.

doubt judges of eminence, and even the Court of

Appeal, will be found to have frequently expressed a desire that the
present state of the law should be changed (p), but this very desire
is hardly consistent with the conviction on the part, e.g., of the

Court of Appeal that the law has been wrongly laid down, and
therefore be changed

by

judicial decision.

may

It is further in this con-

nection worth noting that in a case referring not to divorce, but to a
petition for judicial separation,

husband has deserted
her that she

it

has been suggested that where a

his wife, or has so conducted himself towards

is justified

in living apart from him;

and the parties

have up to the time of such desertion or justification been domiciled.
in England; and the husband has after .such time acquired a domicil
in a foreign country, but the wife has continued resident in

England

the Court has on the petition of the wife jurisdiction to grant
divorce.

language of Sir J.

a

drawn almost verbatim from the
Gorell Barnes in Armytage v. Army tag e{q), has

This statement, which

is

(«) See Rule 99, p. 420, and Exception thereto, p. 422, ante.
(o) Speaking generally every case bearing on the topic in hand earlier than
Stathatos v. Stathatos refers in reality to jurisdiction to declare a marriage
invalid.
(p) See O^den v. Ogden, [1908] P. (C. A.) 46, 82, 83.
This principle seems to have been acted on in Bertin
\q) [1898] P. 178.
V. Bertin (1905), The Times, Noy. 7, 1905, but not in Barker v. Barker (1906),
The Times, April 25, 1906. It is specifically provided for in the legislation of
several British possessions, e.g., New Zealand, see Boingdestre v. Boingdeatre,
temporary exception {Gibson v. Gibson (1920),
28 New Zealand L. R. 604.
37 T. L. R. 124) to the law regarding domicu as the basis of divorce jurisdiction W9S created by the Matrunomal Causes (Dominions Troops) Act, 1919
(9 & 10 Geo. 5, c. 28), in the ease of the marriage of soldiers domiciled in
the Dominions to women domiciled in the United Kingdom, but this Act has,
now expired. Cf. Keith, Responsible Government, iii. 1238 ^1244.

A

—
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received the approval of Westlake, and has been, in the second edition

(now 63), but such
an exception, whether valid or not, hardly meets the -evil which the
present Exception to Rule 63 is intended to remove, and, further,
the very language of the judgments delivered in Stathatos v. Stathatos
and De Montaigu v. De Montaigu suggest that in each of these cases
the very judge who delivered the judgment gravely doubted in his own
mind whether he was not, with a view to the public benefit, making
a claim to jurisdiction which he did not by law possess. Any student
of this work, treated as an exception to Rule 49

who may imagine

that this statement

is

exaggerated should read the

judgments in these two cases.
"If I am wrong" [says Sir Bargrave Deane, J.J ''in what I am
" about to do in this case, I hope it will not be taken as a precedent,
" unless and until the Court of Appeal has an opportunity of approv"ing it.
" I am going to pronounce a decree nisi. The dictum of Lord Gorell
" in Ogden v. Ogden (otherwise Philip) (r) appears to me unan" swerable.

I think that for

an Englishwoman,

" present petitioner was, domiciled here and
" told that she is a wife in England, but no

as

Miss Henry the

married here, to be
wife in Greece, the

" country of her husband,

would be a disgrace both to our law and to
" our practice.
There must be a way out of it. The only way out
" of it is that which has been suggested.
She became a Greek subject
" domiciled in Greece by her marriage with the respondent.
The
" Greek Court has said No, we cannot recognize you; you must go
" back to your English domicil, and get what relief you can from the
'Courts of that domicil.
She has come to this Court and asks for
"relief by virtue of her English domicil, which she says the Greek
"Court has thrown her back upon.
" I may be wrong: the Court of Appeal, through Lord Gorell, may
" have been wrong in what they suggested; but it seems to me such
" good common sense, and so just, that, whether right or wrong, I
" am going to act upon it " (s).
The language of Sir Samuel Evans is equally suggestive:
'

—

"
"

" The situation [of the wife] is an intolerable one for
the wife,
and I think it better, where necessary, in a case like this to maie
an exception from the ordinary rule that domicil governs these

" cases,

and to grant her a decree, as a practical way of giving her
" the redress to which she is entitled, and without which she will be
" sufiering great hardship.
I thinli it better to make this exception
" than to

adhere to the rigid rule or theory of law referred to.

(>) [1908] P. 46.
<s) Stathatos v. Stathatos, [1913] P. 46, 51, per
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" Holding, therefore, that I
" the petitioner

have jurisdiction in

820
grant

this respect I

a decree of dissolution, with costs against the re-

"spondent" (0-

When

one judge hopes that his decision will not be followed as

when an even

a precedent until affirmed by the Court of Appeal,

more distinguished colleague
existing state of the law as the

cites

sole

admitted injustice of the

the

ground on which he can support

his claim for possessing jurisdiction to deal with the case before him,

the natural
of

comment

is

that hard eases

two respected magistrates

ferred

is

make bad

law,

and that each

exerting a jurisdiction neither con-

upon him by Parliament nor established by a

line of decisive

judicial precedents.

(B) As
Nullity

to

the

Jurisdiction

Marriage.

of

—This

of

the Court to Declare the

jurisdiction,

in so

far

as

exists

it

independently of statute (u), must be brought within Eule 65.

But

under that rule does not necessarily depend upon
domicil
the
of the parties, but normally arises from one of two
different circumstances or conditions, namely, first, that the marriage
this jurisdiction

which the Court is asked to declare a nullity was celebrated in
England; or, secondly, that the respondent is resident in England.
In either of these cases it would seem that the Court has jurisdiction
to entertain a suit brought by the wife, or by the husband, whatever
be the domicil of the husband. We need only concern ourselves here
with the case in which the Court exercises jurisdiction on the ground
that the marriage which it is asked to declare to be a nullity was
celebrated in England. In one such case at any rate, though it has

met with a good deal

of censure, there

is

strong, if not decisive,

authority in favour of the Court's jurisdiction.

W

H

are both Portuguese subjects, and, though living jn
and
England, are before and at the time of their marriage domiciled in
They are first cousins, and by the law of Portugal
Portugal.

marriage between Portuguese subjects being first cousins, without
dispensation having been obtained from the Pope, is void wherever
contracted.

H

and

W marry in England before the registrar

district of the City of

London.

At the time

of the

W were domiciled in Portugal, and have continued
ever since.

W petitions

to

of the

H

and

be so domiciled

They have not obtained any dispensation from the Pope.
The Court of
to have the marriage declared a nullity.

Appeal declares the marriage a
(«) JDe

marriage

Montaigu

v.

Be Montaigu,

nullity on the

ground

that, as the

[1913] P. 154, 158, 159, per Sir Samuel

Evans, Pres.
(«) For this statutory jurisdiction see Rule 66, p. 305,
Le^timaoy Declaration Act, 1858 (21 & 22 Viet. o. 93).
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being Portuguese subjects and domiciled in Portugal, are
of their Portuguese domicil under a personal disability to

parties,

by the law

contract a valid marriage,

ought, though celebrated in England,

it

be declared void. This is, in substance, the celebrated case of
Sottomayor v. De Barros (No. 1) (as). It has often been criticized,
to

And

its effect

•case of

has to a limited extent been curtailed by the subsequent

Sottomayor

v.

reversed or overruled.
it

De

Barros (No. 2) (y), but

Until

it is

it

overruled by the

has never been

House

Lords

of

ought to stand as an admitted part of the law of England.
The reasons, however, which have diminished from one point of

view, and have,

it is

submitted, from another point of view, increased

the weight to be attached to Sottomayor v.

De

Barros (No.

be appreciated only by weighing carefully the joint
following three cases: SimoninY. Mallac (z), Sottomayor

effect
v.

can

1),

of the

De Barros

and Sottomayor v. De Barros (No. 2).
Simonin v. Mallac was decided in 1860. It determines that where
H and W, each of them being a French citizen domiciled in Prance,
are under French law incapable of intermarrying without the consent
of ITb father, and they do intermarry in England by a marriage
perfectly valid according to the territorial law of England, but with
full knowledge that such marriage will be held invalid by the French
(No.

1),

Courts, and the marriage

in fact subsequently declared invalid

is

by the French Courts, the English Cotirt has no power to grant a
petition by the wife for a declaration of the nullity of the marriage.
Simonin v. Mallac, in short, establishes, if taken alone, the principle
that a marriage celebrated in England, and completely valid according to the territorial law of England, can never be declared invalid

by an English Court, simply because it is invalid and is declared
invalid by the Courts of a foreign country, e.g., France, to which
the parties belong at the time of the marriage both by nationality and
domicil, and it would seem that this result would a fortiori ensue if
the wife applied to the English Court not for a decree of nullity, but
for divorce.

Sottomayor

•

v.

sight to overrule

De Barros
Simonin

(No.

v.

1),

decided in 1877, seems at

Mallac, for

it

lays

down

that

first

when

H

and W, though living in England, are each of them Portuguese
subjects domiciled in Portugal, and are by the law of Portug'al
incapable of intermarriage, because they are

first

cousins

and have

not obtained any dispensation from the Pope, the English Court

But

declare such marriage invalid.

De Barros
(cc)

does not overrule Simonin v.

Sottomayor v.
Mallac, but merely indicates

(1877), 3 P. D. (C. A.) 1.

(y) (1879), 5 P. D. 94.

(«) (1860), 2
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Under the doctrine

marriage celebrated in England must be referred entirely

De

law; in Sottomayor v.
in Brook v.

Brook

laid

down

appeared that questions of the validitj of a

it

to

English

Barros, following a distinction indicated

(a), there

were excepted from

this rule questions

of capacity which were to be referred to the law of the domicil of th6
parties to the marriage, while parental assents were ruled not to be

matters afieeting capacity, but merely to pertain to the form of the

marriage, and therefore to be governed by English law.

At

same time the Court of Appeal, while establishing the rule
is regulated by the law of the domicil of the parties
to the marriage, indicated a possible exception to the generality of
the rule, leaving open the question whether the Court could have
pronounced the marriage invalid if one of the parties had been a
the

that capacity

British subject domiciled in England.

This dictum gave rise to

Sottomayor v. De
2), which limits the efiect of the
deciding
that, where one of the parties,
definitely
-earlier case by
viz.,
at
the
time
of
the English marriage domiciled
H and W,
H, was
Barros (No.

in England, while

W continued domiciled in Portugal, the Court had

no power to pronounce the English marriage invalid. But it is
essential to bear in mind that though Sottomayor v. De Barros
{No. 2) does limit the application of Sottomayor v. De Barros (No. 1),
yet it leaves in force and supports the main principle established by
the former ease, that where both the parties to a marriage celebrated
in

England

and domiciled

are subjects of,

in,

a foreign country,

Portugal, by the law of which they are incapable of inter-

e.g.,

marriage, the

Court

has

jurisdiction

to

pronounce the marriage

invalid.

of Logically Reconciling the Judgthe Subject of this Note.
concerning
Courts
ments of English
different
circumstances.
The
from
two
arises
impossibility
This

(C)

The Impossibility

—

first

of these circumstances

is

the absolute incompatibility between

the French doctrine that, as regards marriage at any rate, a French-

man

carries

with him everywhere the law of France, and the English

doctrine, that a marriage celebrated in

according to the
Courts at any

territorial

England and

legally valid

law of England, must be held, by English

be valid, whatever be the nationality or the

rate, to

domicil of the parties.

The second circumstance

is

of a different

and arises from two misconceptions as to the rules governing the law of contract in cases which give rise to the so-called
The one is the belief certainly entertained by many
conflict of laws.

-character,

ilnglish judges

in

the

earlier part of the

(a) (1861), 9

Digitized

H. L.

19th century, that

C. 193.

by Microsoft®

all

APPENDIX.

832

questions connected with the validity and the effect of a contract were

determinable by the very simple rule of applying thereto the lex
loci contractus, or the law of the country where a contract was made,

and

this doctrine,

though not really held by Story,

is

certainly sug-

gested by expressions to be found in his famous work on the Conflict
of Laws,

which did more

than did any other work

to influence the opinion of

accessible to English lawyers

tion of Westlake's Private International

Law

English Courts
the publica-

till

in 1858,

which intro-

duced Englishmen to the ideas concerning the conflict of laws to be
Gradually and slowly English lawyers
gathered from Savigny.
modification
to
the foregoing rule, namely, that matters
admitted one
of procedure

must be regulated by the

lex fori, or, in other words,

by the rules regulating the procedure of the Court in which a party
took legal proceedings either as plaintiff or as defendant. Both of
these rules supported the idea that a marriage contract celebrated
in

England ought

to be

governed as

to its validity solely

by the law

This dogma was, speaking generally, both convenient

England.
and true as regards the mere form
of

of a

marriage contract.

It aJso

had a good deal of truth as to everything which regards mere procedure in regard to the celebration of a marriage.
these

rules

or

But neither

of

principles is really without very g^eat litnitations

applicable to the question of a person's capacity or legal power to

enter into a contract of marriage.
of the 19th century,

Gradually from the beginning

and probably from an

earlier date,

English

Courts perceived the difficulty of bringing the legal capacity to marry

under the head either of the lex

loci contractus or of the lex fori.

They perceived, though with difficulty, that it might possibly depend
upon the law of the country where the parties marrying in England
had their domicil, whilst they developed the certain and most beneficial

rule that divorce jurisdiction ought exclusively to belong to the

Courts of the country where married parties were domiciled, which

was the country where the husband was domiciled (see
Wilson V. Wilson (1872), L. R. 2 P. & D. 435).
But as to matrimonial capacity, at any rate, English lawyers and judges were in
1860 very much at sea. If we compare the judgment in Simonin
in every case

Mallac and the'judgment of the Court of Appeal in Sottomaypr v.
Barros (No. 1), respectively, we may see that in each case the
judgment of the Court was influenced by a different error.
The

V.

De

Simonin v. Mallac (influenced no doubt by Warrender
Warrender (1835), 2 CI. & F. 488) rests on the assumption that
matrimonial capacity regarded as a imatter of law ought to be governed
by the lex loci contractus. On the other hand, the Court of Appeal
in Sottomayor v. De Barros (No. 1) had come to believe that capacity
to contract generally i^as governed by the law of a person's domicil,.
decision in

V.

*
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whereas

it is

now

y33

but admitted that in matrimonial matters (see

all

Rule 158, p. 577) capacity to contract, often, if not always, depends
upon a person's domicil, whereas capacity to enter into a contract
of

an ordinary mercantile character does more often than not depend

ujpon the lex loci contractus (see Rule 158, Exception

On
in

p.

,1,

580).

the whole the error committed by the Court which gave judgment

Simonin

v.

Mallac was more serious than the error committed by

the Court of Appeal in Sottomapor v.

De Barros

(No.

Still,

1).

as

long as uncertainty remains as to the law applicable to a man's
contractual capacity,
as to the proper

way

it is all

but impossible to frame consistent rules

by
by the law of the country with which
one, or both, of the parties might be connected by domicil or by
nationality, and possibly by both domicil and by nationality.
It
may be worth while here to add that here, as in many other instances,
the rules as to the conflict of laws which have grown up in England
have been greatly affected by their having been originally decided
with regard to the relation between England and Scotland after the
union between the two countries in 1707. It was obviously desirable
not to lay down rules which directly or indirectly militated against
Now to pronounce a marriage
the moral unity of Great Britain.
celebrated in Scotland by persons, one or both of whom might be
of dealing with a contract of marriage valid

the law of England, but invalid

domiciled in England, invalid, because the consent of a parent re-

quired by the law of England, but not by the law of Scotland, had
not been obtained, .was certain to excite discontent in Scotland, and
notable enough that in 1856 when the unity of Great Britain
was secure, the Marriage (Scotland) Act, 1856 (19 & 20 Vict. c. 96),
removed the inconvenience to English families of so-called Gretna
Green marriages.
it is

(D) The Possible Methods for rendering the existing Law
consistent. (1) An Englishwoman, or possibly any
woman residing in England, might be allowed, though married, to
acquire for herself a domicil separate from that of her husband

—

logically

who

is

domiciled in another country.

This change, which has been carried out in some of the States of
the United States, no doubt would remove the grievance of a woman's

being
she

dealt

is still

with

as

an unmarried

treated as a married

woman

woman

in

in England.

France,

But

it

whilst

would

clearly tend towards breaking down the salutary rule that divorce
can be granted only by the Courts of the country where a husband

and wife are both domiciled.
(2) The Exception to Rule 63, as now stated in this work, might
by an Act of Parliament or by judicial decision be made part of the
53
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But here again it may be doubtful whether the
grievance suffered by a very few married women is sufficient to
justify a change in the law which certainly weakens the strength
of the rule which maintains that divorce can be granted only by the
Courts of the country where husband and wife are domiciled.
(3) A careful study of the Simonin v. Mallac cases, and the difficulties to which they have given rise, suggests that these difficulties,
might possibly be removed by a strict adherence enforced by Act
law of England.

to two leading principles which this
and which are in matter of fact with more or
present adhered to by English Courts.

Parliament

of

suggests,
at

First

principle.

—The

divorce jurisdiction of

line

of cases

less strictness

the Court should

depend whoUy on the law of domicil. The Divorce Court should
always have jurisdiction to divorce a husband and wife who at the
time

when

the

proceedings

for

divorce begin are domiciled in

England, and have no jurisdiction to divorce any persons who at
that time are not domiciled in England,

and further the domicil

of

the wife should, at any rate in regard to divorce, always be the

same

as

and change with the domicil

of the husband.

This principle

by the law
and by the Courts of England (see Rule 62 and Rule 63, pp. 285, 291,
ante). The strict adherence to it has two great and obvious advantages: It ensures that as far as English Courts and the Imperial
is

at present (subjeot to very slight exceptions) adhered to

Parliament can do

so,

the maintenance of the salutary principle that

divorce jurisdiction belongs exclusively to the 'country where the
parties to a divorce suit are domiciled at the time

are commenced.

when proceedings

further prevents the English Courts from the

It

necessity of dealing from the point of view of divorce with such a
case as Simonin v. Mallac and Sottomayor v. De Barros (No. 1),
and thereby prevents English Courts from even attempting to divorce

persons

who both by

nationality and

by domicil belong

to another

country, e.g., Prance or Portugal.

Second principle.
a marriage invalid

—The jurisdiction of the Divorce Court to declare
is

based in

many

cases

upon the marriage having

taken place in England, or in other words, to use an expression already

employed, upon the marriage being an English marriage.
Here
again we are simply re-stating an admitted rule of English law ( h)

But

this principle

ought

to

be extended so as clearly to meet cases

such as Stathatos v. Stathatos and

De Montaigu

v.

De Montaigu.

This end would be gained by enacting that where an English marriage
takes place and the wife

is

(6) See

at the time of the

Eule
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in England, and the husband either has then or afterwards acquires

a foreign domicil, and the English marriage

is

by the law of such

foreign domicil declared to be invalid, the Divorce Court shall have

on the petition of the wife to declare the marriage
But the Divorce Court in granting such a decree of nullity

jurisdiction
invalid.

should take into account the justice of so granting it or not.
The advantage of thus, on the one hand, clearly separating divorce

from

jurisdiction

immense.

It

Montaigu,

is

jurisdiction

gives to a

own

placed without her

treated as a married

declare a marriage a nullity

to

woman who,

woman

in

is

De

v.

fault in the position of being

England and an unmarried woman

in France practically all the advantage she

tioning for a judgment of divorce, and

it

now seeks from
way shakes the

in no

ciple that divorce jurisdiction ought wholly

depend upon the domicil

De Montaigu

as in

and

peti-

prin-

in every country to

of the parties to a divorce suit.

that the suggested solution of the difficult question

how

Add

further,

to deal

with

the fact that an English marriage perfectly valid in England,

is

often, and has often, been declared invalid, e.g., in Prance,

in

is

In by far the greater number
of the Simonin v. Mallac cases the application made to an English
Court was originally either exclusively or alternatively an application not to grant a divorce, but to pronounce an English marriage,
which has been deprived of its proper effect in France by the law

reality suggested

by English

cases.

of France, to be invalid.

This third way of amending or re-stating the law would be best
carried out by a statute, but it might conceivably be carried through
either

by

judicial legislation, e.g., a

judgment

of the

House

of Lords,

or conceivably by a Eule of Court with regard to jurisdiction in the
shape of a re-statement of the rules regulating the service of a writ
in proceedings for the granting of a divorce or for the declaration
of nullity of a marriage if the authority of the judges to make

Eules of Court is wide enough to embrace a case which in substance
change in the jurisdiction of the Divorce Court.

is certainly a

NOTE

14.

EXTENSION OF DIVORCE AND NULLITY JURISDICTION.
The Matrimonial Causes
The Matrimonial Causes

Bill,

Bill, 1921.

1921, passed the

House

of Lords,

but could not be disposed of in the House of Commons for lack
The Bill was intended to introduce three changes of
of time.
importance in the existing law as to jurisdiction in matters of Divorce
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These changes, though they are not yet
of Marriage.
land,
are very likely to become part of a
of
the
law
part of the
are certainly of importance as indithey
Parliament;
of
future Act
opinion,
and
therefore may with advantage to
of
trend
the
cating

and Nullity

our readers be here noticed.
(1) Eeoognition of divorcee granted in British possessions on the

ground
It is
"

"

"

of resideaoe.

proposed by the

Where a

" session a decree
"
"
"

Bill,

Clause 10 (1), to provide that:

domiciled in England or Wales is
any
British
possession
outside England and Wales, and
resident in
has obtained from a Court of competent jurisdiction in that posBritish

subject

or order of divorce, he

may

apply

High

to the

Court to register that decree or order, and the Court, if satisfied
that the decree or order was made upon the ground of adultery,
shall register the decree or order, and the decree or order shall

"

thereupon have effect and be treated for all purposes of the Matri"monial Causes Acts, 1857 to 1921, as ifchough it were a deoree nisi
made by the High Court."

'"

The terms of the proposed enactment are not free from some
But the purpose of the Act clearly is to provide for the
recognition in England of divorces granted in any other part of the
obscurity.

British possessions (including, doubtless, Scotland), even though the
parties thereto are not domiciled in England, in cases

law authorizes the

where the

local

local Courts to grant decrees on the ground

of'

mere residence. The immediate difficulty which the clause is intended to meet is the fact that in India and in certain Colonies divorce
jurisdiction is exercised without strict regard to domicil, and it has
been thought that it is undesirable to refuse, at any rate wheredivorce is granted on the ground of adultery, to accord recognition,
to such divorces in England.
It is, however, open to serious doubt whether the gain to bederived from the proposed enactment is at all commensurate with thedisadvantage of varying in this manner the well-established principlethat divorce jurisdiction is properly based on domicil.
The restriction of the clause to the case of British subjects domiciled in England
is strictly anomalous as nationality is, in the view of English law,,
irrelevant in matters

certainly to have been

of divorce jurisdiction;

made

applicable to

all

England, irrespective of their nationality.

the provision ought-

persons domiciled in

The

restriction,

over, of the cases of recognition to divorces granted

of adultery only introduces

an invidious distinction between

of colonial divorces, so that persons,

who

more-

on the ground
classes

are regarded in the view of

the local legislation as being with equal justice divorced, would be=
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duly divorced and persons

It is inevitable, further, that the concession

illegally divorced.

made

in respect of British possessions should ultimately be extended to
foreign countries with the result of increased confusion.

may

To

this

be added that English Courts have hitherto, to their great

advantage, treated any divorce granted by the Courts of a country

where the parties thereto are domiciled as being valid, and have
thus been freed from the necessity of considering whether or not
the cause for which divorce has been obtained in the country where

the parties are domiciled would have been considered a sufficient

cause for divorce had they been domiciled in England.

The prece-

dent set by this proposed enactment would almost certainly impose
in the long run upon the English Courts the duty of considering

whether a divorce granted by the Courts of a British Colony or by
the Courts of a foreign country to persons there domiciled might
not be invalid on the ground that the ground on which

granted

is

From a

it

was

one not sanctioned by English law.
practical point of

the change proposed.

As

land divorce jurisdiction

view there seems no adequate need for

regards the oversea possessions and Scotis

only exercised in respect of domiciled

husband has deserted his wife and
and such cases would be sufficiently provided
In regard to India (c) it has
for by the next proposed amendment.
been held that the existing law does not authorize the divorce of
persons not domiciled in India, and though authority to do so might
be given by the legislature there seems no ground on which the

persons, save in cases where a

changed

his domicil;

general authority to do so could be justified.
(2)

Eight

of

a

deserted wife whose husband has changed

liis

domicil to petition for divorce in the Courts of his former domicil.
It is
"

proposed by the

Bill,

Where a wife has been

Clause 10

(2), to

provide that:

deserted by her husband, or where her

Kingdom under any

"

husband has been deported from the United

"

law for the time being in force relating to the deportation of aliens,

"

and was immediately before the desertion or deportation domiciled
England or "Wales, her domicil shall for lall purposes of the Matrimonial Causes Acts, 1857 to 1921, be treated as the same as it was
immediately before the desertion or deportation."

" in
"
"

This would give statutory validity to the exercise of jurisdiction
by English Courts in favour of a wife deserted by her husband or
deported as an undesirable alien, provided that her domicil were
There are dicta
English preceding such desertion or deportation.
(c)
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in favour of the existence of such a jurisdiction on the part of the

English Courts, but in the absence of any course of practice in
its exercise (d) the existence of the power must be deemed

favour of

Unquestionably the proposal meets a real hardship, but

doubtful.
at the

same time

must be noted that

it

the acquisition by the

if

wife of a separate domicil for this purpose

is

conceded,

it

will

be

increasingly difficult to uphold the present convenient rule that the

domicil of any married woman, not

husband,

If the exception

by parity

actually

divorced

from

her

the same as his domicil.

is

admitted, presumably

is

it

would be admitted

of reasoning that divorce granted to deserted

wives in

British possessions or in Scotland (e) must be regarded as valid in

the English Courts, and the chief ground for the

first

alteration in

the law proposed in the Bill here criticized would disappear.
(3) Jurisdiction- to

annul marriages contracted by British women

with foreigners on the ground of foreign decrees of nullity.
It is

proposed by the

Bill,

Clause 10 (3), to provide that:

"

woman who was a British subject domiciled in England
Wales at the time of her marriage has married a foreign subject,
and such marriage is subsequently declared null and void by a

"

Court of competent jurisdiction in the foreign country of which

"

such husband

"

"Where a

" or

" of nullity,
" to

is

a subject, the

High Court may pronounce *a

decree

notwithstanding that the marriage was valid according

the law of the place of celebration."

This

amendment would remove

necessity for pronouncing

the

decrees of divorce in such cases as those of Stafhatos v. Stathatos (J)
and De Montaigu v. De Montaigu (g), a necessity arising from the
fact

English

that

law regards as valid any marriage celebrated

according to the forms of English law in England, and includes

among

the matters of form parental assents, whilst foreign countries

often require that their subjects shall,

if

with the requirements of the foreign law.

empowering English Courts
agrees

with

the

rule

to

of limiting

it

The

suggested

above (h).

But there seems no

done in the proposed clause, the
a marriage celebrated anywhere instead

to the case of a

is

marriage contracted in England?

(d) See p. 827, ante.
if)

solution adopted of

grant decrees of nullity in these cases

adequate reason for extending, as
application of the power to

married abroad, comply,

(e) See p. 845, post,
[1913] P. 46.
ig) [1913] P. 154.
(/i) See Note 14, p. 834, ftnte.
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15.

CHETTI AND EX PARTE MIR-ANWARVDDIN.

These two cases
effect of

CHETTI.

illustrate the treatment

by English law

of

the

marriages, celebrated in England according to the forms

provided by English law, between natives of British India, whose
religious law sanctions their contracting

polygamous marriages, and

Englishwomen
In Chetti

v.

Chetti

(i)

the defendant was a

living temporarily in England,

When he

a registrar.

Hindu who, when

had married an Englishwoman before

returned to India he did not take his wife with

him, and from 1894 his desertion of her became complete.
took advantage of a short

visit of

for a judicial separation.

His wife

her husband to England to petition

The defence

set

up

alleged, inter alia,

that the defendant was domiciled in Madras, and also was a Vaisya,
rules of which caste he was incapable of contracting a lawful
marriage with any person not of that caste; so that his marriage in

by the

England

an Englishwoman was null and void.

to

This defence was rejected by the Court, which held that the case
clearly fell within the doctrine laid

down

in

Sottomayor

v.

De Barros

(No. 2) (k), that the validity of a marriage celebrated in England
between persons, one of whom is domiciled in England, while the
other has a foreign domioil,

is

not affected by an incapacity existing

under the law of the foreign domieil, but not under English law;
the only distinction between the cases being, that in the eaj?lier case
the disability was one afiecting the wife, while in the latter case

was one affecting the husband.

But grave doubt was

also

it

thrown on

the correctness of the doctrine that the husband was in any true
sense under a disability under the law of his domieil.

was pointed

out,

There was,

it

a clear distinction between a disability grounded

on domieil, affecting all persons domiciled in India, and a disability
based on the personal law of any person as recognized for certain
The latter form of dispurposes under statute as valid in India.
ability

was

really not comparable with a disability resting on domioil,

but should be regarded in England as analogous to a religious disability, such as that of a monk, to which no recognition was accorded
in

England (I).
In Anwaruddin's
(0 [1909] P. 67.
(l) See Rule 136,

case

(m) an Indian student, a Mohammedan by

W

p. 500, ante.

(1879), 5 P. D. 94.

(m") R. V. Superintendent UegMrar of Marriagen for llmnmersmilh, Ex
Compare also M. v.
•parte Mir- Anwaruddin [1917] 1 K. B. (C. A.) 634.
N,aguib, [1917] 1 K. B. 359, in which the validity of such a divorce by an
Egyptian was raised but not decided.
,
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married in 1913, before a registrar in England, an EnglishDisputes arose, and the wife left her husband, who obtained

religion,

woman.

ex parte in her absence a decree for restitution of conjugal rights
from the City Civil Court of Madras, where he was domiciled.

Anwaruddin then came to England, where his wife filed a petition in
High Court for a judicial separation, but this petition was later
dropped. Anwaruddin then proceeded, when in England, to declare
by Talak, i.e., by a writing under his hand in accordance with
the

Mohammedan

religious law,

that his marriage with his wife was

dissolved, but he also sought to petition for divorce in the High-

The

Court.

registrar, however, refused to admit- the petition,

Bargrave Deane,

ground

that, as

also,

in

Madras, there was no

however, obiter treated the divorce by Talak

as dissolving the marriage.

Fortified

mandamus and

applied for a

by

this dictum,

Anwaruddin

obtained a rule nisi calling upon the

Superintendent Registrar of Marriages for Hammersmith
certificate

and

and

on appeal, upheld his refusal primarily on the

Anwaruddin was domiciled

He

jurisdiction.

J.,

licence for his

to issue his

marriage with another Englishwoman,

the registrar having declined to issue a certificate in view of the

subsistence of the earlier English marriage.

The

refusal of the registrar to issue a certificate

was upheld by the

King's Bench Division (Reading, L.C!J., Darling and Bray, JJ.),

and on appeal by the Court of Appeal (Swinfen Eady and Bankee,
and Lawrence, J.), the judgments in both cases being
unanimous. It was held that there was nothing to prevent a Moham-

\i.JJ.,

medan entering

monogamous marriage in England, to which
monogamous marriage necessarily attached (w).

into a

the incidents of a

was further held that such a marriage could not be dissolved by
England was con-

It

the act of one of the parties thereto so far as
cerned, such

a

mode

of

marriage

dissolution being incompatible with the

understood by English law(o). Lord
Reading added that, even if the decree of dissolution had been rendered by a Court of competent jurisdiction in the country of domicil,
it must not be assumed that such a decree, if based on Talak, would
be accepted by English Courts as dissolving the marriage (p). This
conclusion, though not necessary for the purpose of deciding the case
essentials

of

as

at issue, seems clearly correct; it is true that English Courts will
recognize the validity of divorces pronounced in the country of domicil

Lord Reading's judgment at p. 640.
The dictum of Lord Brougham in Warrender

(«) See
(o)
CI.

& P.

Eady, L.

488, 534,
J., at p.

vviis

cited

and approved; see Bray,

659.

ip) At p. 642.
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on grounds which would not justify divorce in England {q), but
they have never recognized divorces granted at the mere pleasure of
one of the parties to the marriage.

In other words, a marriage which
terminable at the pleasure of either party could never be regarded
as a true marriage such as is the subject of rules of private interis

national law.

NOTE

16.

EFFECT OF FOREIGN DIVORCE ON ENGLISH
MARRIAGE.

—

(A) State of the Law before 1858. Till the year 1858, when the
Matrimonial Causes Act, 1857, came into operation, our Courts inclined towards the contractual theory of divorce (r), and on the whole
held that the right to divorce depended on the terms of the marriage
contract (s). From this theory, combined with the fact that no means

then existed by which a marriage could be dissolved in due course of

law by the English Courts

{t),

arose two doctrines which, on the

whole, received the approval of English tribunals.

The

first

doctrine was that no foreign Court could, under any cir-

cumstances, pronounce a divorce which should be held valid in Eng-

land of the parties to an English marriage.

This view, which was a

legitimate inference from the premises on which

termed the received doctrine.

No

it

was based, may be

decision can be cited which shows

that our Courts ever, prior to 1858, recognized the right of foreign

an English marriage, and several decisions exist
which can hardly with fairness be interpreted as consistent with the
tribunals to dissolve

opinion that an
dissoluble (u)

.

English marriage was, under any circumstances,
But, though the

dogma

that an English marriage

was indissoluble was the received opinion

of the Courts, it was one
which never obtained decisive judicial sanction. The eases which
could be cited in its support do not go further than showing that our

Courts would not recognize a divorce when the parties to

it

were not

domiciled in the country where the divorce was obtained, and

it

has

even been maintained that the position, that a foreign tribunal can
dissolve an EngUsh marriage when the parties thereto are domiciled
within

its

jurisdiction,

iq) See
781.

Rule

(r) See

Note

Towy

is

98, p. 416,

consistent with all English decisions, though

ante; Pemberton

v.

Hughes, [1899]

Ch. (C. A.)

12, ante.

Lindsay (1813), 1 Dow, 117, 131, 140.
v. Gibson (1867), L. R. 4 Eq. 162, 168.
(«) Lolley's Case (1812), 2 01. & E. 567; MoOarthy
a. & p. 568.
Is)

1

V.

(0 Wilkinson
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not be consistent with the resolution of the judges in Lolley's
Case {x). Though, in short, before 1858, the contractual theory was,
on the whole, predominant, yet it never received full legal recognition,

it

may

while

its efEects

were counteracted by the partial influence of what

we have termed the status theory of divorce {y).
The second doctrine resulting from the contractual theory was that
every marriage -celebrated in England was an English marriage, and,
therefore, indissoluble

by the decree

of a foreign tribunal.

Hence

it

was on one occasion decided that the marriage in England of a Dane
domiciled in Denmark could not, as far as efEects in England went,
The conclusion, however, that
be dissolved by a Danish divorce.
every marriage celebrated in England was an English marriage, and,
therefore, indissoluble,
of divorce.

For, even

the marriage contract,

was erroneous, even on the contractual theory
the right to divorce depends on the terms of
these terms are fixed by the law of the country
if

subject to which the marriage

is

made, which, no doubt,

the law of the country where the marriage
the law of the country where ,the

husband

is

in genera]

celebrated, but

is
is

domiciled.

may

be

This was

perceived long before the passing of the Matrimonial Causes Act,
1857,

and the

better,

that the marriage in

was domiciled,

though not the predominant, opinion became,
England between parties of whom the husband

for example, in Scotland,

was not an English but a
by the rule making

Scottish marriage, and, therefore, not affected

English marriages indissoluble
prior to 1858,
First.

An

may

be thus

The

state of the law, Iherefore,

up.

English marriage was generally held

though some lawyers inclined
to such a

{z).

summed

to the opinion that

to be indissoluble,

when

the parties

marriage were domiciled in a foreign country they might

obtain a divorce which would be held valid in England.

The Courts often identified a marriage' celebrated in
Secondly.
England with an English marriage, but the better opinion was that
the character of a marriage depended on the domicil of the husband
at the time of its celebration.

(B) State of the

Law

since 1858.

— Our

Courts have, since 1858,

surrendered the theory that an English marriage cannot be dissolved

by a foreign divorce, and admit that where the parties to such a
marriage are hand fide domiciled in a foreign country, the tribunals
of that country have jurisdiction to pronounce a divorce which will
be held valid in England. This view of the present state of the law

SMw

V. Gould (1868), L. R. 3 H. L. 55, 85.
(»)
(y) Warrender v. Warrender (1835), 2 CI. & F. 488; Conway v. Beazleu
(1831), 3 Hagg. Eco. 639.
(«) Warrender v. Warrender (1835), 2 CI. & F. 488.
See, now, Harvey v.
Farnie (1882), 8 App. Oas. 43.
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(a),

tained with confidence on the following grounds:

The Matrimonial Causes

First.

and can be main-

—

Act, 1857, strikes at the root of

the theory that no English marriage can be dissolved by a foreign

For the Act, by providing regular means for divorce, disposes
an English marriage is a contract entered into
on the terms that it shall never be rescinded; and further, being
applicable to marriages made before the time when the Act passed,
amounts to something like a legislative declaration that the right to
divorce does not depend upon the terms of the marriage contract.
Court.

of the contention that

Even independently

Secondly.

of the effect of the Act,

judges have, in modern times, shown an inclination

to

English

reject the

same time, have, on one
what we have termed the

contractual theory of divorce (6), and, at the
occasion, at least,

penal theory

(c).

Thirdly.

It is

distinctly repudiated

now

clearly decided that the Courts of a country

where a husband and wife are domiciled at the time of proceedings
for divorce

have jurisdiction, and, subject to certain very limited

exceptions, have exclusive jurisdiction (d) to divorce such husband

and

wife.

Hence a divorce pronounced by a divorce Court

of a

foreign country where the parties to an English marriage are domiciled will dissolve

and

this

an English marriage and be held valid in England,

even though the divorce

is

granted for a cause which would

not be held a ground for divorce under the law of England (e)

A

foreign divorce, therefore,

if

pronounced by a divorce Court of

the country where the parties to an English marriage are domicdled,
will, under the present state of the law, dissolve an English marriage
and be held valid in England.

(C) Jurisdiction of Scottish Courts
riage

?

to dissolve

an English mar-

—The Scottish Courts adopting in the main the " penal " theory

of divorce (/)

celebrated

in

have never admitted that the fact of a marriage being

England, or

of

its

being in strictness an English

marriage, deprives them of jurisdiction to grant a divorce (g).
(a) See

Rule

98, p. 416, ante.

(b) Mordaunt v. Mordaunt (1870), L. R. 2 P.
(1868), L. R. 3 H. L. 55, 90, 91.
(e)

Mordaunt

v.

Moncriefe (1874), L. R.

& D.

2 Sc.

109, 127;

Shaw

v.

Gould

Ap. 374.

{d) See Exception to Rule 63, p. 294, ante, and Exception to Rule 99, p. 422,
ante.
(a) Scott V. Attorney-General (1886), 11 P. D. 128; Bater v. Bater, [1906] P.
(C. A.) 209; conf. In re Stirling, [1908] 2 Ch. 344.
(/) See p. 824, ante; TJtterton v. TeiL'sh
Christian v. Christian (1851), 13 D. 1149.
(^r)

render

(1811), Ferg.

Div.

Cases, 23;

2 ¥iaaec, Treatise on Husband and Wife (2nd ed.), pp. 1276—1294;
V. Warrender (1835), 2 CI. & F. 488.
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They have further maintained

that jurisdiction

is

given by:

(1) the commission in Scotland of a divorce ofEence {locus delicti)
and the personal citation of the defendant (Ji) or
;

(2) the matrimonial domicil of the parties in Scotland, being a
domicil of a less permanent character than the domicil of sucoes-

sion (i)

;

or

bond fide domicil of the parties in Scotland.

(3) the

The English Courts have never conceded the validity of all the
They shov?ed at one time,

claims put forward by Scottish tribunals.
as already pointed out

(fc),

a disposition to maintain that every mar-

England was

riage celebrated in

'an English marriage,

and that a

Scottish divorce could not dissolve an English marriage as regards
its effect

in

England

(J),

and have

since

no

less

than before the. pass-

ing of the Matrimonial Causes Act, 1857 (m), strenuously maintained
that no decree of a Scottish Court can divorce the parties to an

English marriage, unless they are domiciled in Scotland at the time
of the divorce.

This difference of view as to jurisdiction in the matter

of divorce has led to

The
is

result,

some

practical inconvenience

and

to

much debate.

however, of a controversy which has now lasted for years

not altogether unsatisfactory, and

may

be thus

summed up:—

The Scottish Courts have surrendered the doctrine that either the
locus delicti or " matrimonial domicil " gives jurisdiction in matters
of divorce (w).

It is,

however, perfectly clear that the Scottish Courts,

though they have surrendered other grounds of jurisdiction, claird
jurisdiction to dissolve the marriage of any persons domiciled in
Scotland (o).

As the English Courts have now conceded that an English marriage
may be dissolved by the tribunals of any country where the parties
are

domiciled at the time of their divorce (p),

Scottish divorce will be held valid in

England

if

it

follows that a

the parties to the

marriage are at the time of the divorce domiciled in Scotland, and
unless they are so domiciled will in general not be held valid.
(A) 2 Fra^ea- (2nd ed.), pp. 1288, 1289.
(j) Shields v. Shields (1852), 15 D. 142; Jack v. Jack (1862), 24 J). 467;
Suma V. Hume (1862), 24 D. 1342; DombromtzM v. Ikimbromtski (1895),
22 R. 906; 2 Fraser, pp. 1276—1283; Maclaren, Court of Session Practice,
pp. 57, 58.
(k) P. 841, ante.
(Z) Lolley's Case (1812), 2 CI. & F. 567.
(m) Shaw v. Gould (1868), L. E. 3 H. L. 55.
(«) Pitt V. Pitt (1664), 4 Macq. 627; Stavert v. Stavert (1882), 9 E. 619;
Low V. Lov> (1891), 19 E. 115; La M&suner v. Le Mesurier, [1895] A. 0. 517,
533—535; Barkworth v. Sarkworth, [1913] S. C. 759.
(o) Warrender v. Warrender (1835), 2 CI. & F. 488; Carswell i. Carstvell
(1881), 8 E. 901, shows that jurisdiction will be exercised even if a nian acquires
a domicil in order to attain a divorce.
(p) See Rule 98, p. 416, ante; and Bater v. Bater, [1908] P. (O. A.) 209.
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case only of doubt remains; the Scottish Courts, while they

adhere to the doctrine of domicil as the basis of divorce, hold that,

where the husband and wife have been domiciled in Scotland and a
matrimonial offence has been committed there which would justify
divorce,

the husband cannot by change of his domicil evade the

jurisdiction of the Scottish Courts to dissolve his marriage {q).

It

uncertain whether or not the exercise of divorce jurisdiction in

is

such a case would be recognized by English Courts, but according
to the strict rule of domicil

it

appears that such divorces are

noi;

entitled to recognition (r)

NOTE

17.

DIVOECES UNDER THE INDIAN J)IVORCE ACT,
The Indian Divorce

make

to

&c.

Act, No. IV. of 1869, authorizes Indian Courts

decrees of dissolution of marriages solemnized in India

" in cases where the petitioner professes the Christian religion and
resides in India at the time of presenting the petition " (sect. 2).
It further

provides that Indian Courts shall in the exercise of their

act and give relief on principles and
which in the opinion of the said Courts are as nearly as may
be conformable to the principle and rules on which the Court for
divorce and matrimonial causes in England for the time being acts

jurisdiction under the

Act

''

rules

and gives relief."
At the time when

this Act was passed by the Indian Legislature
under the legislative authority conferred by the Indian Councils
Act, 1861 (24 & 25 Vict. c. 67), the basis of divorce jurisdiction in
England was yet undecided, and there is no doubt that it was
intended to authorize Indian Courts to grant divorces on the score

mere residence, and the Indian Courts have acted on that basis.
When, however, the rule as to jurisdiction in divorce was based on
of

Le Mesurier v.
was treated by the House of

domicil by the judgment of the Privy Council in

Le Mesurier

(s),

and the same

rule

Lords as obviously applicable to divorce jurisdiction in the English
High Court, it seems clear that the practice of the Indian Courts
should have been brought into harmony, in accordance with sect. 7
This
of the Act of 1869, with the practice of the English Court.
(o) See Reddinff v. Redding (1888), 15 R. 1102; Pabst v. I'abH (ISeS), 6
L. T. 117; Manderson v. Sutherland (1899), 1 F. 621.
Or) If jurisdiction in the case of a deserted wife is finally reoogmzed in
England (see p. 837, ante), it would follow that a similar jurisdiction would
properly he allowed to foreign Courts.
So.

(s)

[1895] A. C. 517.
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deduction, however, was not drawn by the Indian Courts, which con-

tinued to exercise a jurisdiction based on residence.
The validity of such divorces was directly challenged in England
for the first time in 1921 in the case of

Keyes

Keyes and Gray

v.

(t),

which was a petition for divorce on the ground of adultery. The
petitioner was married in India in 1916 to the respondent; in 1918
he was granted by the Chief Court of the Punjab a decree of dis-

damages against the co-respondent.

solution of marriage with

But,

not being satisfied of the validity of the divorce, he petitioned the

English Court for divorce, on the ground of his domicil in England,

and the incapacity

of the Indian Court to

pronounce a valid decree

of dissolution of marriage, where the parties were not domiciled in

India.

In support of the validity of the divorce

unless the

Act of 1869 were allowed

persons not domiciled in India,

comparatively few of those to
legally domiciled in India.

its

it

was contended that

operate with regard to

would be gone, as
was intended to apply were

chief purpose

whom

The

to

it

decision of Sir

H. Duke, President,

was in favour of the petitioner, on the ground that the authority
which was conferred by the Indian Councils Act, 1861, on the
Indian Legislature did not extend to the making of a law to empower
Courts in India to decree dissolution of the marriages of persons
not domiciled^ within their jurisdiction.

Though some doubt

is

possible as to the precise ratio decidendi

of the case (u), there seems no real doubt as to the impossibility of

English Courts recognizing save under statutory authority divorces
granted on any other basis than that of domicil.

The

rule has in-

convenient results with regard also to divorces granted by Courts
in the Dominions in which jurisdiction

is

jrecognized to pxist not

merely in the case of persons domiciled, but in the case of wives
whose husbands have deserted them and changed their domicil (a;),

and

also with regard to divorces granted on the

Scottish Courts.

But without

same ground by

legislation for the purpose

it

does not

seem that such divorces can properly receive recognition from English
Courts

(«/)

As regards marriages hitherto dissolved under the jurisdiction
conferred by the Indian Divorce Act, 1869, in cases where the parties
(t) 37

T. L. E. 499; [1921] P. 204.

(m) It seems implausible to hold that the Indian Legislature had not power
to confer authority to divorce residents; it was sufficient to hold that its
legislation had no extra-territorial validity.

—

See Keith, Responsible Government in the Dominions, pp. 1242 1245,
New Zealand case of Foingdestre v. Poingdestre, 28 N. Z. L. E. 604;
see also the New Zealand Divorce and Matrimonial Causes Amendment Act,
(as)

and the

1919, No. 53.
(y) See p. 837, ante.
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were at the time of the commencement of the proceedings domiciled

England or any other part of the United Kingdom, validity has
to any decree of divorce and any order
made by an Indian Court in relation to any such decree, provided
the proceedings -were commenced before July 1st, 1921, by the Indian
Divorces (Validity) Act, 1921 (11 & 12 Geo. 5, o. 18). The Act,
in

heen given retrospectively

hov?ever, has no application to future divorces.

NOTE

18.

THE THEORETICAL BASIS OP THE RULES AS TO THE
EXTRA-TERRITORIAL EFFECT OF A DISCHARGE IN
BANKRUPTCY.
The

theoretical basis on

which

territorial effect of a discharge in

They

rest the

Rules

bankruptcy

is

(z) as to the extra-

hard

to discover.

are not grounded on the jurisdiction of the Court to adjudge

a debtor bankrupt, for they are in no way affected by his domicil (a)
They do not rest wholly upon the territorial authority of the sovereign
by whom a bankruptcy law is enacted^ for, if they did, a discharge in
bankruptcy would logically in no case have any extra-territorial
They do not, lastly, depend wholly upon the proper law
of the contract under which the liability from which a bankrupt is

operation.

discharged has arisen (&), for no reference to the proper law of a
contract can explain how it is that a discharge under an Act of the
Imperial Parliament is in England a discharge from a debt owing
by a Frenchman to another Frenchman which is both contracted
and payable in Prance, nor generally how it is that a discharge in

bankruptcy under the law of a given country is in that country
treated as a discharge from any debt wherever incurred or wherever
payable

The explanation, if not the logical justification, of the effect given
by our Courts to a discharge in bankruptcy is to be found in the
influence exerted on the

though
First.

minds

of English judges

not inconsistent, views of the

A

discharge

may

same

by two

diffenent,

legal transaction.

be looked upon as a

command

given by

the sovereign of a country to the Courts thereof that they shall treat
a bankrupt debtor as freed from liability for his debts. If the matter
be regarded from this point of view, the operation of a discharge
See Rules 126—128, pp. 477—483, ante.
(aS Gibbs V. SocietS Industrielle (1890), 25 Q. B. D. (0. A.) 399.
" (see Rul© 155,
ante) is treated
J). 572,
(6) The influence of the "(propeir law
as the decisive consideration in Gibba v. Societe Industrielle, and other cases.
(z)
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depends upon the

territorial limits assignable to the authority of the

legislature or sovereign

Hence a bankrupt

is

by whose command the discharge

is

given.

freed from liability throughout the whole of a

sovereign's territory from every debt wherever contracted or payable.

This is the explanation of Rule 128 (c), and in general terms of th©,
eSect of a discharge within the country under the law of which it
is

obtained on debts contracted in other countries (d).

A discharge may, from another point

Secondly.

of view, be looked

upon as a mode in which a debtor is freed from his liability in accordance with the contract between the debtor and his creditor, or rather
as a mode of terminating liability under a contract which was contemplated as possible by the parties at the time they entered into their

agreement,

made

On

when

in other words, at the time

or,

the contract was

(e).

this latter

view of the matter, the extra-territorial operation

of

a discharge in bankruptcy must depend on the result of the inquiry

whether the law under which the debtor
given, the discharge ought to

made bankrupt

is

(/).

And

also

If

answer be given, the discharge ought to have,
territorial operation.

is

an affirmative answer be
be valid everywhere; if a negative

the proper law of the /contract

at

any

this, it is conceived, is

rate,

no extra-

the predominant

doctrine of English Courts as to any discharge which does not take

place under

an Act

of the Imperial

Parliament, and affords the

explanation of Rules 126 and 127 (g).
They lead to this result:
viz., that a discharge under any bankruptcy taking place outside the

United Kingdom

which

is

is

a valid discharge everywhere from any debt

contracted [or probably which

the bankruptcy (h), and

is

is

payable] in the country of

not a discharge from any debt which

neither incurred nor payable in such country

(i)

;

is

which comes round,

in other words, to the statement that the validity of a discharge

depends upon its being a release from the debt under the proper
law of the contract.

There

is, it is

true, as already pointed out,

some question whether

a discharge under the law of a country where a debt
is

not contracted, has an iextra-territorial effect

such as

(c)

it is,

arises

See pp. 483

(d) See Bills v.

(fc).

is

payable, but

But this

difficulty,

from the doubt which runs through the English

—485,

ante.

M' Henry

(1871), L. R. 6 C. P. 228.
See Gibbs v. Societe Industrielle (1890), 25 Q. B. D. (C. A.) 399,
406, passage from iudgmemt of Esher, M. R., cited pp. 481, 482, ante.
(e)

405,'

(/) As to meaning of " 'proper law of contract," see Rule 155, p. 572, ante.
(g) See pp. 477, 480, ante.
ill) See Rule 126, p. 477, ante.
(i) See Rule 127, p. 480, ante.
(/e) See pp. 478, 479, ante.
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law of contract whether, when the law of a country where a contract
is made (lex loci contractus) and the law of the country where it is to
be performed (Jex loci solutionis) are different, the lex loci solutionis
or

is

is

not the proper law of the contract; and

of English

law that the lex

effect of a discharge,

it is

very characteristic

loci contractus should, in reference to the-

be constantly assumed to be the proper law of

the contract.

But the truth is that, in maintaining the extra-territorial effect of
a discharge in accordance with the lex loci contractus, English lawyers
have probably been influenced by both the views which may be
taken of the nature of a discharge (Z). If the discharge be looked
upon as the command of a sovereign, it may well be held that debts
incurred within his territory are at once extinguished by his order,
or, ^n other words, that (to take a particular ease) an English law

can extinguish English debts.

If,

on the other hand, a discharge be

regarded in the light of a release from
the terms of a contract, then the

leay loci

liability in

accordance with

contractus being, according

to the doctrine of

English law, presumably, at any

law of a contract,

it

rate, the

proper

follows that a discharge under the law of the

country where a debt

is

incurred

is

a discharge in accordance with

proper law, and therefore extra-territorially valid.

its

However

this

may

be, the extra-territorial effect of a discharge in

bankruptcy can be explained, and can, it is submitted, be explained
only by keeping in view the two-fold character of a discharge as the

command

of a sovereign

and a mode

of release

under the terms of a

contract.

NOTE

19.

LEGITIMATION.
Question.

—Do

English Courts ever in strictness admit the legi-

timacy of a person born out of lawful wedlock ?
To this question two different answers have been given:
First answer.

English Courts do not in

any person born out
This answer was at one time,

timacj' of

strictness!

admit the

legi-

of lawful wedlock.
at

any

rate, plausible.

The

Scottish

A difBerent view is sugested by the judgment of Pollock, O. B., in Armani
Castriqw. (1844), 13 M. & W. 443, 447, where the extra-territorial effect of
a discharge is baaed on the view that the goods of the bankrupt all over the
world are vested in the assignee, and therefore it would be unjust to take the
bankrupt's property in a foreign country and allow a foreign creditor to sue
him in England. But this view rests on an assumption as to the effect of aji
English bankruptcy in foreign countries which has only limited validity. See
(J)

V.

Rule

81, p. 364, ante.

54

D.
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such as Vdwif v. IJdny (m), are, it was argued, decisions as to
Scottish law, and only determined that the son of a man domiciled in
Scotland can, under Scottish law, be legitimated by the subsequent
marriage of his parents. Nor do most of the cases regulating succases,

cession to mo-vables go further than deciding that such succession

is

governed wholly by the law of the country where the deceased
An illegitimate child may, on
intestate or testator dies domiciled.
this

principle, claim

movable property in England,

his father's domicil entitles

him

if

the law of

to share in the succession (n).

fact, therefore, that a legitimated person

may

The

succeed to his father's

movable property under the law of his father's domicil no more
proves that our Courts recognize a legitimated person as legitimate,

than the fact that an adopted child may, under the law of the
deceased's domicil, succeed to movable property in England as* an

adopted

son

proves

that English law recognizes relationship by

adoption (o).

Second answer.

Our Courts hold

that the question of a child's

be determined by the law of the father's domicil
at the time of the child's birth, taken together with the law of the
father's domicil at the time of the subsequent marriage of the child's
legitimacy

is to

parents, and,
fully

when a person

is

legitimated under these two laws,

admit his legitimacy.

This,

it

may now

to a question

be laid down with confidence, is the right reply
which not many years ago did not admit of a perfeotly

certain answer.

D, an unmarried woman, died intestate and domiciled in England.
A, the child of D's brother, was born before her father's marriage,
but whilst he was domiciled in Holland, and was, whilst A'a parents
still domiciled in Holland, legitimated there by their marriage.
was held by the Court of Appeal that A was entitled, as next of
kin, to succeed to the movable property of D, A's aunt, who, as
already mentioned, died intestate and domiciled in England, or in
other words, A was recognized in England as the legitimate child of
her father, and as such entitled to succeed to the movable property of
A's aunt under the Statute of Distributions (p).

were
It

(1869:), L. E.. 1 So. App. 441.
Compare Atkinson v.
(«) J)offUoni V. Crispin (1866), I/. E. 1 H. L. 301.
Anderson (1882), 21 Ch. D. 100.
reoo^ized
It
is
so
in
America,
(o)
see Eoss v. Soss (1886), 129 Mass. 243,
and strictly speaking there is no logical difEerence between the two oases.
The recognition of legitimation and adoption has recently been contemplated in
England. Of. p. 37, note (p), ante.
(jo) In re Goodman's Trusts (1881), 17 Ch. D. (C. A.) 26!6, which may be
treated as overruling Boyes v. Bednle (1863), 1 H. & M. 798; 33 L. J. Ch. 283.
Compare Goodman v. Goodman (1862), 3 Giff. 643; In re Andros. (1S8S), 24
Ch. D. 637, which apply the same principle in cases of bequest.

(m)
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ThivS case is decisive, for, since the intestate

dying domiciled

in England,

is

it

851

was an Englishwomaii,
movable property

clear that her

upon persons who were her legitimate next of kin
under the Statute of Distributions, and therefore the decision in favour

<;ould devolve only

of A's claim

was in the

The

legitimacy (q).

a decision in favour of ^'s

strictest sense

principle involved in this decision has, since

was given, been carried a step further. Where real estate in
England was devised by a testator to the children of D, who was
domiciled in a foreign country, it was held that A, who was born
whilst hid father, D, was domiciled in such foreign country, and was
legitimated by the subsequent marriage in such country of D with
A's mother, was a legitimate child of D, and entitled to share in the
it

English realty devised to D's children

To

father's domicil

objection

The
lished

(r)

the doctrine that a person legitimated under the law of his

may

doctrine

is

to be treated as strictly legitimate in

England one

be raised.

may

is, it

by Birtwhistle

v.

be urg-ed, inconsistent with the

Yardill

(s),

rule, estab-

that a person born out of lawful

wedlock cannot succeed as heir to real estate in England.
jection is untenable.

Birtwhistle

v.

This ob-

Vardill decides not that a person

born out of lawful wedlock cannot, under any circumstances, be
treated in

England as legitimate, but, what is quite a different
though legitimated, be heir to English realty

that he cannot,

NOTE

point,
(if).

20.

LAW GOVERNING CONTRACTS WITH REGARD TO
IMMOVABLES.
What
or land

is

the law governing a contract with regard to immovables

?

Our inquiry primarily concerns

the incidents or material validity (m)

of a contract with regard to immovables.

As regards

the answer to

our question two theories or doctrines are maintainable; they may
be termed the doctrine of the lex situs and the doctrine of the proper

law respectively.

(Aj Doctrine of the lex situs.— Eveiy question which can possibly
arise with regard to rights over land must be answered in accordance
(a) See especially, judgment of James, L. J., 17 Ch. D. pp. 296—301.
(r) In re Grey's Trusts, [1882] 3 Oh. 88.
F. 895.
(s) (1835), 2 01. & P. 571; (1840), 7 01. &
(t) See Rule 146, pp. 521, 522, wnte.
„ t, , ,<=o
^lo
.
(a) See Exception 1, p. 553, ante, and especially Rule 163, p. 618, ante.
.

54 (2)
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hence the validity and effect of a contract in
governed wholly by the lex situs. This appears, at
any rate, to be the view maintained by Story (a;). " The consent of
" the tribunals, acting under the common law, both in England and
•with the lex situs;

respect of land

"

America,

is,

is

in a practical sense, absolutely uniform on the

same

" subject [viz., the
"

property^.

" recognize
"

supremacy of the lex situs in regard to immovableAll the authorities, in both countries, so far as they go,

the principle in

fullest import, that real estate,

its

or

"

immovable property, is exclusively subject to the laws of the
government within whose territory it is situate " (y). " The general
principle of the common law is, that the laws of the place, where-

"

such property

"

is

situate, exclusively

" of the parties, the
"

modes of
should accompany them " (2).

govern in respect to the rights

and the solemnities whioh-

transfer,

Though Story does not

in so

many

words refer

to contracts with regard to

possible

doubt that in his opinion every question whatever

to

immovables,

it

is

hardly

including any inquiry as to the effect of a contract with regard to

immovables

—ought to be determined in accordance with the lex

This rule has

many

advantages.

situs.

It is intelligible, it is simple,

it

avoids the necessity for nicely distinguishing between a contract and

a conveyance, and in most cases

it

will

undoubtedly be followed by

English Courts.

—

"

(B) Doctrine of the Proper Law. " Contracts relating to immovables are governed by their proper law as contracts, so far as the

" lex situs of the

immovables does not prevent

their being carried into-

" execution " (a).
"

A

" the

contract relating to immovables

proper law of

its

is

governed and construed by

obligation, ascertained in accordance with the

"principles enunciated in Jacobs v. Credit Lyonnais." (b).

The

doctrine enunciated

by Mr. Westlake and Mr. Nelson

therefore, that a contract with regard to

immovables

is

is,

not wholly

governed by the lex situs, but is at bottom governed by the law to
which the parties intended it to be subject, which law constantly is^
but need not necessarily be, the same as the lex situs. The practical
consequence would seem to follow that the excuses for the non-performance of such a contract may depend upon some other law, e.g.,
the lex loci contractus, and not

upon the lex

situs.

Nor

is

there

(k) See p. 542, a7it0.
(y) Story, s. 428.
Compare es. 454, 430, 431, 435, 463.
(«) Story, s. 424.
(«) Westlake (5th ed.), h. 216, p. 310, citinar
v. 2}enf ri838), 2'
—o Campbell
iMoore, P. C. 292.
(J) Nelson, p. 277. See, however, as to the effect of this case, p. 598, note
(q),.
ante.
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.anything at bottom unreeisonable in this.
If X, an Englishman,
agrees in England with A to do some act with regard to land in
France, which he is unable to perform, there seems to be no injustice,
the parties really intended to be bound by the law of England, in
holding that whether particular circumstances are or are not a legal
excuse for non-performance of the contract by
should be determined
if

X

in accordance, not with the law of France (lex situs), but with the law
of

England

(lex loci contractus).

Nor, again,

consistent in this doctrine with the respect

is

due

there anything in-

to the authority of a

No one maintains that an English Court can or
compel a person to perform, with regard to French land, a

foreign sovereign.
will

contract, the performance whereof
is

maintained

is that, if

X agrees

is

forbidden by French law; what

in

England with

A

to

do a parti-

cular act in France, the question whether the non-performance is
so far excused as to free

him from

liability to

payment

of

damages

is

to be determined in accordance with English law.

The "doctrine of the proper law " is, however, open to criticism.
Suppose the strongest case possible, viz., that a contract made in
England with regard to land in France contained a clause which
stated in so

English law.

many words that the contract should be governed by
Would any provision in such a contract opposed to

the law of France be valid

The land

Nothing can
is not in accordance with French
law.
The clause, therefore, in so far as English law agrees with
French law, is needless, and in so far as English law disagrees
with French law, is an attempt to evade French law in respect of
matters to be done in France, and therefore should not be enforced
by the Courts of any other country (e). There is, at any rate, a
?

is

in France.

be done in relation to the land which

g^at

deal to be said in favour of Story's doctrine that

connected with land, including the

effect

all

matters

of contracts in relation

thereto,

ought to be governed by the law of the country where the

land

situate (lex situs).

is

But

it

cannot be held that Story's doctrine

is

consistent with the

by English Courts. Thus it has been held that
the rights of husband and wife to land in England are governed not
by the lex situs, but by the terms of a marriage contract into which
under French law they are deemed to have entered upon their
marriage in France (d). Similarly, English Courts recognize and
doctrines accepted

will enforce, so far as they possess personal jurisdiction over the

defendant, equitable mortgages of foreign land, which under the lex

(c)

See Intro., General Principle No. II. (C), p. 34, ante.
Be NicoU, [1900] 2 Ch. 410; see Rule 150, Exception

(d) In re
ante.
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no legal

situs liave

aad

effect (e),

will

apply the English rules of

interpretation of contracts to a contract to sell land abroad, if they

are satisfied that the contract was intended to be governed by English
law (/). So also they will even decree foreclosure of mortgages of

Nor, after all,,
foreign lands on the principles of English law (g).
there anything unfair in the procedure; the fact that the subject-

is

matter of a contract, as distinct from a conveyance, is land situata
abroad is not a sufficient reason that contracts according to English

law should not be made regarding

it

(^).

—

(C) Operation of the two doctrines. The doctrine of the lex situs:
and the doctrine of the proper law differ in their practical application
far less than would at first sight appear, for whichever doctrine we

adopt we must always bear in mind three considerations:

No

First.

which

—

conveyance or transfer of land, or of an interest therein,

not in accordance with the lex situs, will be held valid in

is

England.

The

Secondly.

matter of
situs

;

fact,

parties to a contract with regard to land do, as

a

generally intend the contract to be governed by the lex

the proper law, therefore, of the contract

is

in most instances

the same as the lex situs.

No

Thirdly.

carried out if

contract with regard to land, e.g., in France, can be

its

performance be opposed

French law, and no

to

man

English Court will ever attempt to compel any

perform in

to

The most that our
make a man pay damages for

France a contract which French law forbids.
Courts will conceivably do
inability to

is

to

do in France something which he has promised

to

do

there.
It matters, therefore, in practice

a contract with regard to land

is

very

little

governed as

whether we hold that
to its incidents

lex situs, or hold that such a contract is governed
still

by

its

by the

proper law;

the two diffierent doctrines may, though in rare instances, lead

That this is so may be seen from the following imaginary cases, in each of which it is for the sake of simplicity
supposed that
and A are Englishmen domiciled in England, that
to different results.

X

the contract between

them

is

made

in England,

and that

it

contains

(«) Ex parte Pollard (1840'), Mont. & Cb. 239, 250; i Deacon, 27; In re
Smith, [1916] 2 Ch. 206. See Kule 53, Exception, p. 225, ante.
(/) Cood V. Good (1863), 33 L. J. Oh. 273, 278.
Cff) Paget v. Ede (1874), L. R. 18 Eq. 118.

(A) If a contract is void

given for

also void,
lea situs of the security.
1 Molloy, 22.
it

is

by the lex loci contractus, an immovable security
though the original contract would be valid by the
Westlake, s. 163, citing Richards v. Goold (1827),
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as far as possible, be governed by

the law of England.

X

Case 1.
contracts with A to make some disposition of land in
France which French law renders impossible, e.g., to entail the land

upon A's

and

eldest son

If the contract is

his heirs.

governed by the lex

situs

it is

can be maintained in England for the breach of

by the lex

loci contractus

void,

it.

(proper law), an action

If

may

maintained in England for breach of the contract,

and no action
it is

governed

apparently be

i.e.,

X

may,

in

pay damages for

his inability to

to deal with land in

France in some

certain circumstances, be forced to

perform his promise.

Case

2.

X

A

contracts with

way which French law

absolutely prohibits, e.g., to use the land for

some purpose which cannot be carried out without exposing X to
penalties under the law of France.
The contract whether it is
governed by the lex situs or by its proper law (semble) is void (i),
and no action for the breach thereof can be maintained in England.
Case

3.

X

contracts with

A

to provide

A, six months after the

date of the contract, with a room in a foreign country for the perform-

ance there of a concert by A.

Before the date for the performance

some event occurs which under the law of England
(proper law) would, if the room had been in England, have excused
X from the performance of his contract and freed him from liability
of the concert

damages

for

for non-performance, but which, under the law of the

foreign country, does not free

A from

such

liability.

If the contract

governed by the lex situs, an action is maintainable in England
for breach of contract, but if, as would appear to be the
against
case, the contract is governed by its proper law (lex loci contractus),

is

X

an action for breach

A

against

of contract is not maintainable in

England by

X (k)

(D) Application
and formalities.— li

of

the

it is

two doctrines

to

questions of capacity

recognized that there are two distinct classes

which are governed by two distinct laws,
becomes easy to answer the question of the law governing capacity
When the contract is
to contract and the formalities requisite.
intended to have direct operation on the land in question, it is
of contracts affecting land

it

it must be governed by the lex situs ; the parties entermust possess capacity under that law, and the formalities
must be such as that law prescribes. On the other hand, if a contract

obvious tha^

ing into

it

See Eule 160, p. 588, and Exception 3, p. 597, ante.
Compare 7«co4« v. Credit Lyonnais (1884), 12 Q. B. D. (C. A.) 589, and.
Taylor v. CaUwell (1863), 3 B. & S. 826; 32 L. J. Q. B. 164.
(i)

(k)
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is entered into in England which is intended to operate as an equitable mortgage of foreign lands, and which is invalid by the lex situs,
it would be absurd to demand that the parties should have eapacdtv

under that law, or that the formalities should be in harmony with
a law, which does not in the case supposed recognize an equitable
mortgage. It is clear, therefore, that such a contract must be regulated
both as regards the capacity of the parties and the formalities affecting

as governed

it

by

its

proper law.

NOTE
THE WILLS
24

An

Act

to

amend

the

Law

& 25

it

ACT,

Vict.

c.

1861.

114.

with Bespect to Wills of Personal Estate

made by
Be

21.

British Subjects.

enacted by the Queen's most Excellent Majesty, by and with

the advice and consent of the Lords Spiritual and Temporal, and

Commons,

in this present Parliament assembled, and

by the authority

of the same, as follows:
1.

Every

will

and other testamentary instrument made out

of the

United Kingdom by a British subject (whatever may be the domioil
of such person at the time of making the same or at the time of
his or her death) shall, as regards personal estate, be held to be well

executed for the purpose of being admitted in England and Ireland
to probate,

and in Scotland

to confirmation, if the

same be made

according to the forms required either by the law of the place where
the same was made, or by the law of the place where such person
was domiciled wh4n the same was made, or by the laws then in force
in that part of Her Majesty's dominions where he had his douiicil of
origin.
2. Every will and other testamentary instrument made within the
United Kingdom by any British subject (whatever may be the domioil
of such person at the time of making the same, or at the time of

his or her death) shall, as regards personal estate, be held to be well
executed, and shall be admitted in England and Ireland to probate,

and

in Scotland to confirmation, if the same be executed according to
the forms required by the laws for the time being in force in that
part of the United Kingdom where the same is made.
3. No will or other testamentary instrument shall be held to be
revoked or to have become invalid, nor shall the construction thereof
be altered, by reason of any subsequent change of domicil of the

person making the same.
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Nothing in

4.

Act contained

this

shall invalidate

867

any

will or other

testamentary instrument as regards personal estate which would have

been valid

if this

Act had not been passed, except as such

other testamentary instrument

may be revoked

will or

or altered by any

subsequent will or testamentary instrument made valid by this Act.

Act

This

5.

instruments

shall

extend only to wills or other testamentary

made by persons who

die after the passing of this Act.

NOTE

WHAT

IS

22.

THE LAW DETEEMINING THE ESSENTIAL
VALIDITY OF A CONTRACT (I)
?

(A) Nature of Inquiry.

—A

contract

country essentially valid when

law of any

under the

is

a contract of a kind to which

is

it

the law will give efEect; a contract lacks essential validity under the
law of a given country, e.g., England, when it is one to which, on
account of its nature, the law will not give efEecit. Thus under the
law of England a contract to commit a crime, a contract partaking
of champerty, a wagering contract, a contract void for want of consideration, are all materially or essentially invalid.

They are con-

to

which the law treats as void or voidable, and therefore refuses
give them efEect, and this because of the nature of the contract..

It

should be noted, however, that a contract

tracts

either because

illegal, i.e., is

it is

strictness forbids, or because

in

it

any sense forbidden by law,

or another will not give

is

efiect;

is

may

be essentially invalid

an agreement which the law in
an agreement which, though not

one to which the law for one reason

such an agreement (e.g., under the

law of England a wagering contract)

is

not in any strict sense illegal.

which are materially invalid have this feature in
common; they are all contracts which, under the law of a given
country, are, on account of something in the nature of the agreement,
All

contracts

invalid, i.e., void or voidable.

Now

assume, as we

may

do, that

under the law of every country some contracts are materially invalid,
and that the laws of different countries differ more or less as to the
contracts which they treat as invalid,

and we are

at once

met by the

foreign
Whenever
in
is
performed
to be
element (to), e.g., is made in England, and
law
of
the
France or vice versa, and is materially valid under the

following

a

question:

contract

contains

any

(I) Westlake, ss. 212, 213; Foote. pp. 358—361; Nelson, pp. 261—266; Baty,
Polarized Law, pp. 43 48; Pillet, Prinaipes de Broit International Priv6,
chap. XV.

—

(m) See

Intro., pp.

1, 2,

ante.
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one country, but materially invalid under the law of the other, by the
law of which country is an English Court to determine its material
This is, in substance, the inquiry before us.
validity ?
Inquiry .—The answer to our inquiry is supplied by
three different and competing theories; they often lead to the same
practical result, but they must be carefully distinguished.

(B) Answer

to

—The

depends upon
where the contract is made.
This is historically the oldest view, and has a good deal of truth.
As regards the greater number of contracts made by Englishmen in
England, and which are for the most part to be performed in England,
First theory.

essential validity of a contract

the law of the country

it is

for the

most part natural

to

assume that such contracts must be
The tendency to take this view

governed by the law of England.

was increased by the
flict

fact that private international law, or the con-

of laws, very little occupied English attention until after the

union in 1707 between England and Scotland, and further that the
contracts with which the Courts were at first mainly concerned were
contracts of marriage between the inhabitants of

England contracted

in Scotland, or between the inhabitants of Scotland

Now

made

in England.

was wise to determine at any rate
the formal validity of such marriages, by the law of the country
where they were celebrated (lex loci contractus), and that, to look
at the matter more broadly, a contract made in Scotland should
depend for its validity and effect on the law of Scotland, and that a
contract made in England should depend for its validity and effect
This tendency was supported by the
on the law of England.
it is

perfectly certain that

ambiguity of the term lex

came

it

loci contractus,,

to be interpreted, not

which, as we have seen (m),

metely as the law of the country where

the contract was entered into, but as the law of the country where the
contract

was intended

to

be carried out.

When

the increasing com-

plexity of business relations resulted in the Courts devoting

more

consideration to the law governing the validity of a contract, the

was easy to one of the two following theories, accordingwas laid on the idea that the law of a contract was the law
of the place of performance, or the view that the guiding principle
was the intention of the parties.

transition

as stress

Second theory.
in the

—The essential validity of a contract

main by the law of the place

is to

be tested

performance (lex loci solutionis),
occasionally depend also upon the law of the place
of

though it may
where the contract is made (lex loci celebrationis)
not depend upon the intention of the parties.
in) See

Note

Digitized

5,

;

pp. 788, 789, ante.

by Microsoft®

in

any case

it

does

—

ESSENTIAL VALIDITY OF A CX)NTBACT.
This

is

the position maintained with great ability by Mr. Foote,

who sums up
"

The

" the
"

SStf

his doctrine in these words:

legality," he writes, " of a contract depends generally

upon

law of the place of intended performance.

An

which is illegal by the law of the place where it is
done cannot be validly contracted for in any place.

act

" intended to be
"

But the

legality of the

making

of the agreement,

the giving

i.e.,

—seems to depend

"

a particular consideration for a particular promise

"

upon the lex loci actus " (o).
The point to be noted is that Mr. Foote's theory makes the

legality

of a contract wholly independent of the intention of the parties,

and

therefore independent of the " proper law of the contract," which is

nothing else than the law by which the parties intend that their con"

governed.

be

shall

tract

" necessarily is

which

" contract,

plain that

it is

is

Wide," he

writes, " as the operation

given to the intention of the parties to a
it

can have no

upon the question

efEect

" the legality or illegality of the thing contracted for.
" permit itself to be evaded, nor can

it,

No law

of

can

consistently with the princi-

" pies of international jurisprudence, sanction the evasion of a foreign
" law.

Thus,

if

the thing contracted to be done

" of the place of the
" void,
" alike

wherever

is illegal

by the law

intended performance, the contract should be held
it

was

actually

entered

into,

by

all

Courts

"(p).

This doctrine has great plausibility, and within certain limits

is

sound.
Parties

who

contract under a given law cannot at their will

make

a contract legal and valid, which that law declares to be illegal and
invalid.

It is

also plain that in

many

unlawful by the law of the place where

cases a contract

it is

to

which

is

be performed should

be held unlawful elsewhere, to which it may further be added that, as
the law of the place of performance is often the proper law of a contract,

Mr. Foote's conclusions in

views of those

who

practice constantly coincide with the

conceive that the essential validity of a contract

depends to a great extent upon its proper law. But though there
seems at first sight good ground for acquiescing in the theory that the
validity of a contract is governed

must

by the lex loci solutionis, this theory
any rate in the eyes of a writer who is bound by English
open to more than one objection.

be, at

decisions,

Foote (4th ed.), p. 568.
(p) Foote, pp. 358, 359. He also shows, though this is a point with which
we need not toT our present purpose greatly concern ourselves, that an agreement, the making of which is positively prohibited by the law of the country
where it is made, should, and probably will, be held void Ln other oountiries.
Foote, pp. 362, 363. See p. 595, ante.
(o)
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First objection.— The iaterpretatioa of a contract and the obliga-

any

intended to be undergoverned
by the law to
taken by them, must, as Mr. Foote admits, be
But
it
is extremely
which they intended to submit themselves.
difficult on the one hand to separate from one another questions as

tions undertaken

by the

parties, or, at

rate,

and questions as to the effect of the terms of a con-,
and it is impossible, on the other hand, to maintain that the
proper law of a contract is always fixed by the law of the place of
to the validity
tract,

When,

performance.
carriage

by

sea,

for example,

by the law of the

the proper law of the contract

Second objection.

is

—The theory

it is fixed,

flag, it

as in agreements for

cannot be maintained that

the lex loci solutionis.
is, it is

submitted, inconsistent with

authoritative decisions of English Courts (g).

Third objection.

—

If,

however, the decisions referred to can (as

is

possibly the case) be so explained as to be consistent with the decisive
influence attributed to the lex loci solutionis, the theory that the law

of the place of performance in itself governs the validity of a contract

is,

nevertheless, opposed to the whole course of thought pur-

sued by English judges when determining the question which

They

under consideration.

the law of which a contract
selves

first

try to decide

"French

is

is

now

the country by

and ask themEnglish contract " or a

substantially governed,

is

whether a given agreement

foreign, e.g., a

what

contract."

is

an

"

In determining

this point they

take into account both the terms of the contract itself and

all

the

circumstances of the transaction, such as the character of the parties,
the place where the contract

formed, and so forth.

they have

made up

is

made, the place where

When, from

it is

to

be per-

this general survey of the facts,

their ininds as to the country to

which the contract

belongs, they then hold that not only the effect, but also the validity,
is governed by the law of such country; if the conan English contract they determine its validity, no less than

of the contract
tract is

interpretation, by reference to English law; if the contract is a
French contract they determine both these points by reference to
French law. That this is the train of thought in the main followed
by our judges is apparent from a study of such cases as Jacobs v.
Credit Lyonnais {r); In re Missouri Steamship Co. (s); P. S 0.
its

{q) Lloyd v. Guibert (1865), L. R. 1 Q. B. 115; P. ^ 0. Co. v. Shand (1865),
5 Moore, P. C. N. S. 272; Jacobs v. Credit Lyonnais (1884), 12 Q. B. D.
(C. A.) 589; In re Missouri Steamship Co. (1889), 42 Oh. D. (C. A.) 321:
Hamlyn v. Talisker Distillery, [1894] A. C. 202; Spurrier v. La Cloake,
See, however, for the explanation of Jacobs
[1902] A. O. 446.
Lyonnais, p. 598, note (y), ante.
(r)

(1884), 12 Q. B. D. (0. A.) 589.

(s)

(1889), 42 Ch. D. (0. A.) 321.
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Co. v. Talisker Distillery (u); Trinidad

v. La Cloche (y).
But
two results follow. The first is, that English Courts do'
not draw a broad distinction between the law governing the interpretation or efiect and the law governing the legality or validity of a

Shipping Co.
if

v.

Alston (x); and Spurrier

this be so,

The second

contract.

is,

that as the law which governs the interpre-

tation of a contract is the " proper law of the contract " (z), or, in

other words, the law or laws intended by the parties to apply to

we

it,

and at any rate
governed by the proper law

are driven to the conclusion that, in general,

indirectly, the validity of a contract is

thereof.

This leads to the

Third theory.
certain

—The

essential validity of a contract is {subject to

wide exceptions) governed indirectly by the proper law of the

contract (a).

This theory

is

judges, but, what

They hold

consistent not only with the language of English
is

of

more consequence, with their mode of thought.
is governed by the law of the country with

that a contract

which it has most substantial connection, or, to put the matter shortly,
to which it belongs, i.e., that an English contract is governed by
English law, an American contract by American law, and so forth.
But, when we ask what is the circumstance which in the main determines what is the country to which a contract belongs, we find that
it is

the intention of the parties, or, in other words,

round again
is

in the

see

what

main determined by
is the real meaning

are brought;^

We can now
when they decline,
be bound by any hard and fast rul&

the proper law thereof.
of English judges

most rightly do, to
law governing the construction or validity of a

as they often
as to the

we

to the conclusion that the essential validity of a contract

contract.

They do not intend to question the principle that a contract is
governed by the law or laws to which the parties intended to submit
themselves, but do intend to express the perfectly sound doctrine
that, in ascertaining what this intended law is, a Court ought to take

and ought not to be tied
parties
must have intended
the
that
presumption
rigid
any
down to
it
be
the
lex loci celebrawhether
law,
particular
a
to be bound by
into account every circumstance of the case,

tionis, or the lex loci solutionis.

(1865), 3 Moore, P. C. N. S. 272.
(«) [1894] A. C. 202.
(a;) [1920] A. C. 888.
(y) [1902] A. C. 446.
(z) See p. 572, ante.

(0

s.

•
.

Knle 160, p. 588, ante, and compare especially Weatlake (5th ed.),
Weatlake comes nearly, but not quite, to the212, and Nelson, p. 266.

(a) See

eonolusion here expressed.
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theory, again, that the material validity

The

governed by

its

proper law explains

(if

of a contract is

the exceptions thereto be taken

how

it happens that the validity of a contract is conby the lex loci solutionis. The reason is none other
than that the lex loci solutionis is more often than not the proper law

into account)

stantly governed

of a contract.

In order, however, to do justice

mind

in

its limitations, or,

apparent exceptions

on

to the third theory,

we must bear

in other words, the extent of the real or

to the rule that the validity of a contract

depends

proper law (6).
These exceptions all flow from two obvious principles.
its

The

first

principle

is

that an English Court will not enforce

any

contract which is opposed to the law of England, or to the morality

supported by the law of England

(c).

The second principle is that a contract will be held in general
invalid in England which involves the doing in any civilized country
cf an act which is forbidden by the law of that country. This applies
whether the unlawful act be the making of a contract or the ferformance of a contract (d).

Our
sistent

theory, moreover,

is not,

when

rightly understood, really incon-

with the views of the best writers.

Story holds that the nature, the obligation, and the interpretation
(e), and this law,
might suppose it from his language to be
the law of the place where the contract is made, clearly is with him
the law which the parties intended to adopt (/)
Mr. Foote, no doubt following in this, it must be admitted, the
language of Story, holds, as already pointed out, that the lex lod

of a contract are

though at

first

all

governed by the same law

sight one

must be decisive. But all that is true in this theory is met
by the consideration that the lex loci solutionis is more often than
not the proper law of a contract, and that in general a contract is
solutionis

invalid under its proper law, if
•the

it

cannot lawfully be performed at

place of performance.

Westlake's opinion comes very near to the admission that the
proper law of a contract is the law governing its validity.
(6) See Exceptions 1—3 (pp. 593—697) to Eule 160, ante.
(c) For examples, see Sobinsonv. Bland (1876), 2 Burr. 1077; Grellw. Levy
<1864), 16 C. B. N. S. 73; Biggs v. Laiomnoe (1789), 3 T.
4S4; Clugaew.
Penaluna (1791), 4 T. E. 466; Pearoe v. Brooks (1866), L. E. 1 Ex. 213, and
General Principle No. II. (A), (B), p. 34, ante.
(d) See General Principle No. II. (CT), p. 34, ante.
When English law is
the ;proper la-w of a contract' there is no real exception to the rule that the
contract
rests
A^aUdity of ^
on its proper law, in cases falUnsr under Exception 3
to Eule 160.
(e) Story, b. 263.
(/) Compare as. 263 and 280.

R
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" It may," he writes, " probably be said with truth that the law
by
" which to determine the intrinsic validity and effects of a contract
" will be selected in

England on substantial considerations, the pre" ference being given to the country with which the transaction has
" the most real connection, and not to the law of the place of contract
" as such "
(g).

But Westlake himself lays down that " a contract which is illegal
''by its proper law cannot be enforced" (h), and in commenting on
Jacobs V. Credit Lyonnais (i), and Be Missouri Steamship Co. (k),
writes: " It must be admitted that in both cases a stress was laid by
" the learned judges on the intention of the parties, as the governing
" element in the choice of a law, which is not in accordance with the

"discussion preceding the
" fulness of the intention

§ [i.e., §

is itself

"Steamship Co., I still find
"order to be followed " (Z).

212],

and which, where the lawit was in Re Missouri

in question, as

it difficult

to reconcile with the logiaal

Westlake, in short, apparently holds

that the law generally governing a contract determines
validity, but does not think that its validity can in

on the intention of the

The

truth

advocated,

is,

is

essential

parties.

that the doctrine laid

clearly

its

any way depend

open

to

down

in

Rule 160 (m), and here

one grave objection (n).

The proper law of a contract, it may be objected, is the law chosen
by the parties and intended by them to govern the contract. If,
then,

it

may be

argued, the proper law of a contract determines

essential validity, the legality of

or choice of the parties thereto; but this conclusion

is

absurd, for the

very meaning of an agreement or promise being invalid

an agreement

its

an agreement depends upon the will
is

that

it is

or promise which, whatever the intention of the parties,

the law will not enforce; the statement, for example, that under the

law of England a promise made without a consideration is void, means
neither more nor less than that the law will not enforce such a promise
even though the parties intend to be legally bound by it, and this
state of things cannot be altered by the fact that Englishmen contracting in England intend, and even in so many words express their

made by one of them, X, to the other A.,
though made without a consideration, be governed by the law
The same objection is
of a foreign country, and therefore be valid.
sometimes put in another shape. X and A enter in England into

intention, that a promise
shall,

by Baty, Polarized
(g) Westlake, a. 212, p. 305, followed
(h) Westlake, s. 213.
(i) 12 Q. B. D. 589.
(A) 42 Ch. D. 321.
(0 Westlake, p. 306.
(»m) See p. 588, ante.
In) See also Pillet, chap. xv.
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be performed partly in England and partly in another
country, e.g., the Mauritius. The whole of it, or one of its terms,
is valid by the law of England, but invalid by the law of the
a contract

to

Is the contract or the

Mauritius.
or not

If

?

you look

term in question

to the intention of

the

to be held valid

parties,

it

in the

is

absence of fraud an almost certain presumption that they meant to
contract with reference to the law which

makes the

contract valid.

Hence, however, the result would follow that where there

between two possible laws under one of which a contract

is

a question

and under
the other of which a contract is not valid, the contract must always
be held valid, (o). But this result is absurd. Whatever form, in
short, the objection takes, it amounts to this, that the essential validity
of a contract cannot

is,

depend upon the choice of the parties

make the validity of a contract depend upon its
make its essential validity depend on the choice

thereto,

but that to

proper

law

of the

to

is

parties.

The reply

to this objection is that its force

who really

persons

depends on a misunder-

No

one can maintain that

contract under one law can

by any device whatever

standing of the principle contended

for.

render valid an agreement which that law treats as void or voidable

What

is

contended for

is

that the hond fide intention of the parties is

main element in determining what is the law unde? which they
contract.
To put the same assertion in another form, an English
contract is governed by English law, a French contract is governed
by French law; but when, say, an Englishman and a Frenchman, or
two Englishmen, enter in England into a contract to be wholly or
the

partly performed in France, their bond

fidte

intention

is,

the chief element in determining whether the contract
contract or a

French contract

(p).

No

is

at

any

rate,

an English

doubt, in deciding this matter,

the Court must regard the whole circumstances of

the case.

As

regards the interpretation of the contract, the expressed intention
decisive

;

as regards its essential validity or legality, this

so certainly the case.

If it is clear they

meant

is

is

not quite

to contract under one

law, e.g., the law of England, no declaration of intention to contract

under another law so as to give validity to the contract will avail

them anything

{q). But this result follows because in the view of the
Court their real intention was to enter into an English. contract.
If this one solid objection to our theory be removed, the doctrine
that,

according, at any rate, to the view of English judges, the

Compare P. S; 0. v. SMnd (1865), 3 Moore, P. C. N. S. 272.
Compare Jacobs v. Credit Lyonnais (1&84'), 12 Q. B. D. (0. A.) 589.
(?) Nor will the Court presume such intention in order to safeguard the
validity of a contaraot.
Hoyal Exchange Assurance Corporation v. Sjoforsakrings ATctiebolaget Vega, [1902] 2 K. B. (O. A.) 384.
(o)

(??)
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•

essential validity of a contract

is

determined by

its

proper law

is, it is

made out. It will be noted that in Kule 160 (r), the statement is made that the essential validity of a contract is governed
" indirectly " by its proper law.
The word " indirectly " is inserted
submitted,

for the very purpose of

showing that the parties cannot

directiLyi

determine by their choice whether a contract shall be legal or not.
What they can do is to determine what is the law under which they
in fact contract,

and the

rules of this law,

i.e.,

the proper law will,

subject, however, to wide exceptions, determine whether a contract

is

essentially valid or invalid.

NOTE

23.

THE CASE OF OGDEN
(1)

The

actual

and

v.

direct effect of the

OGDEN (s).
judgment

of the

Court of

Ogden may be summed up in one sentence: " The
" Court approves of and follows Simonin v. Mallac " (()
In truth
Og4^n V. Ogden decides nothing whatever which was not determined
by Simonin v. Mallac, and which has not been treated as good law
The whole importance of Ogden v.
for some forty-seven years.
Ogden lies in the language used by the Court of Appeal in deliverAppeal .in Ogden

v.

ing judgment.
(2) The language, though not the decision of the Court, does not
overrule (m), but lessens the authority of the doctrine laid down by

the Court of Appeal in Sottomayor v. De Barros, that " as in other
" contracts, so in that of marriage, personal capacity must depend

domicil" (a;). The Court of Appeal as then
oonstituted, clearly leant towards the theory that personal capacity,
as in other contracts, so in that of marriage, depends, at any rate

"on the law

when

the marriage

tractus.

ciple

of the

is

celebrated in England, on the lex loci con-

The Court thus suggests doubt

which

as to the validity of a prin-

has been accepted as law for over thirty years,

and which

lies at the bottom of the decision given in several most important

(r) See p. 588, ante.

[1907] P. 107; [1908] P. (0. A.) 46.
(1860), 2 Sw. & Tr. 67.
precluded from overruling a previous
(«) The Court of Appeal holds itself
considered decision of that Court or of Courts of lite authority, viz.: the
Exchequer Chamber and the Court of Appeal in Chancery. See Pledge v.
Council, [1895] 2
Carr, [1895] 1 Ch. (C. A.) 51, 52; Levy v. London Coimty
Q. B. 577, 581, per Lindley, L. J. Of. p. 786, ante.
Is)

CO

(«) (1877), 3 P. B.

1, 5.

55

D.
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•

more or
marry (y).

cases
to

(3)

less closely

Though

connected with the law governing eapacdty

the language as to contractual capacity used by the

Court which decided Sottomayor
too wide,

it

may

v.

De Barros was probably

rather

be regretted that the Court which decided Ogden v.

may not exist a
between the law which determines the capacity of ai
enter into an ordinary mercantile contract and the law

Ogden did not

consider the question whether there

wide difEerence
person to

which determines the capacity of a person to enter into the contract pf
marriage or any contract closely connected with marriage. Reasons
suggest themselves ' why capacity in the one case

may

determined by the law of the country where the contract
loci

contractus), whilst capacity in the other case

is

may

be rightly

made
b,e

{lex

rightly

determined by the law of the country where a party to the marriage
contract

is

(4) In

domiciled.

Ogden

v.

Ogden the question of divorce jurisdiction did not
The Court of Appeal, however, for

in strictness call for decision.
the

any woman placed, as was the appellant, in the
England married to a French
whilst her marriage with him' was declared a nullity by

benefit of

awkward
citizen,

position of being held in

French Courts, threw out the suggestion that in such circumstances
the wife might probably be treated by the English Divorce Court
as having a domicil in

unreasonable, but
as things

now

England

it

support proceedings for

sufficient to

her marriage.

the dissolution of

has had the bad

stand, a hypothetical

The suggestion
effect of

is

not in

itself

introducing a new, and,

and very uncertain exception to
is and ought to be

the established rule that divorce jurisdiction

based upon domicil

(a).

With

are apt to produce dubious

if

Courts, as with Parliaments, hard cases

not bad law (a)

certain but far from satisfactory conclusion

is

.

At present the one
modern Con-

that the

tinental doctrine of preferring nationality to domicil, so logical

simple on the face of

and

jurists of

it

and

as to have captured most of the legfislatures

Europe, has really led to far more confusion than

it

prevents.
(i/) See Brook v. Brook (1861), 9 H. L. C. 193; Re Cooke's Trusts (1887), 56
L. J. C3i. 637; Cooper v. Cooper (1888), 13 App. Gas. 88; Viditz v. O'Hagan,
[1900] 2 Ch. (C. A.) 87; In re Bozzdli's Settlement, [1902] 1 Ch. 751.
(«) Le Mesurier v. Le Mesurier, [1895] A. C. 517.
(o) See Note 14, p. 828, ante; Stathutos v. Stathatos, [1913] P. 46; J>e
Montaigu v. De Montaigu, [1913] P. 154.
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*

24.

ORR EWING CASE(&).

V.

has died domiciled in Scotland, possessed of movable and immov-

able property there, and of only a small amount of personal property
in England.
He has appointed six persons executors and trustees

under his

Of these

som^e reside in Scotland, some in England.
They obtain confirmation of the will in Scotland, and the confirmation
is sealed in England under 21 & 22 Vict. c. 56 (c).
A, an infant
legatee, resident in England, brings an action by his next friend for
administration of the estate. The writ is served upon the trustees in
England, and under an order upon the trustees in Scotland. The
trustees

will.

appear without protest.

It is held that the

Court has juris-

diction to administer the trusts of the will as to the whole of the
estate,

whether in England or in Scotland, and

are pending in a Scottish Court

by which the

that, as

no proceedings

interest of the infant

could have been equally protected, the exercise of the jurisdiction

a matter not

is

of discretion, but of justice.

This statement contains the essential circumstances, and gives the

whole direct

The

effect, of

decision of the

the English case of

House

Ewing

v.

Orr Ewing (d)

.

of Lords refers in strictness: rather to pro-

ceedings against trustees than to proceedings against personal representatives.

From

this point of

view the case does

little

more

than carry out the principle involved in Penn v. Baltimore (e), and
all it appears absolutely to decide is that, where the executors of a
person dying domiciled in a foreign country are also trustees under

an action for the

his will, the Court has jurisdiction to entertain

execution
trustees

a

of the whole of the trusts

who

are in England and the trustees

writ in a foreign country

But though
ease of

under the

Ewing

this is all
v.

will against the

who can be served with

(/).

which

is

necessarily decided in the English

Orr Ewing, the following points with regard to the

administration of a deceased person's property are raised and more
or less authoritatively determined in the two Orr
(S) (1883), 9 App. Caa. 34.
Cas. 453 (Scottish); Wcatlake,

And
a.

Ewing

Cases.

see JSwing v. Orr Ewing (1885), 10 App.
2 Williams, Executors (11th ed.),

103;

pp. 1281—1285.
(c) See Rule 134, p. 495, ante.
Id) Compaie Ewing v. Orr Ewing (1885), 10 App. Cas. 453.
See Rule 53, Exception, p. 225, ante.
(e) (1750), 1 Ves. Sen. 444.
case, Ewing v. Orr Eiuing (1883), 9 App.
(/) Compare, for this view of the
Oas. 34 46, judgment of Lord Blackburn, and p. 48, judgment of Lord Watson,
with Ewing v. Orr Ewing (1885), 10 App. Oas. 453, 522, 523, judgment of
Lord Blackburn.

55 (2)
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(1) Lord "Westbury's doctrine {g) that the Courts of the country ia
which a deceased persoa is domiciled at the time of his death have
exclusive jurisdiction to administer his movable property is negatived.

Under an ordinary grant of administration the High Court
on being applied to, jurisdiction to administer the whole of the
movable property of the deceased, whatever its local situation, and
(2)

has,

whether he has died domiciled in England or in a foreign country (h).

The Courts

(3)
if

they see

of a foreign country, e.g., Scotland,

to deal

fit,

have a

right,,

with and administer property of the deceased

locally situate in that country (i).

A

(4)

personal representative under an English grant, which

not limited,
liability in

is liable to

i.e.,

deal with such assets

upon

his legal

Oiir

power

to get possession of

and

be deduced from or

are-

(I).

result of the conclusions

suggested by the
arise

is

but his

(fe),

regard to foreign assets would seem to depend upon his

relation to them,

The

account for assets out of England

which

Ewing Gases

is

may

that conflicts

may

undoubtedly

between English Courts and the Courts of a foreign country as
movable property, and

to the administration of a deceased person's

that " whenever a real conflict of jurisdiction does arise between two"

independent tribunals, the better course for each to pursue

" exercise its

own

jurisdiction so far as

it

"issue judgments proclaiming the incompetency of

These words

of

is to-

availabJy can, and not

Lord Watson's are a valuable

its

tpv

rival "(??i).

recognition, be

it

noted,

of the principle of effectiveness, or, in other words, of the princdpl©

maintained throughout this
to be limited

by

its

power

NOTE
QUESTIONS
testator

judgments

(n).

'

25.

WHEEE DECEASED LEAVES PROPEETY

IN

A

a Court's jurisdiction ought

treatise, that

to enforce its

DIFFERENT COUNTRIES

or intestate may,

at his

decease,

different kinds in different countries, e.g.,

immovables in Scotland.

And " where

(o).

leave property

of

movables in England and

land and personal property are

Wylie (1862), 10 H. L. C. 1, 13, 15, 16.
Orr Ewing (1883), 9 App. Oas. 34, 39, judgment of Selborne, C.
(«) Ewing v. Orr Emng (1885), 10 App. Gas. 453.
See Rule 101, p. 427,
ante. Compare Maolaren, Court of Session Practice, pp. 65, 66.
ante.
Rule
374,
See
85, p.
(Jo)
1285.
(J) Compare 2 Williams, Executors (11th ed.), pp. 1281
(m) Emng v. Orr Ewing (1885), 10 App. Oas. 453, 532, judgment of Lord
Watson.
(«) See Intro., General Prinoiple No. III., p. 40, ante.
(a) Westlake (5th ed.), ss. 117—125; Foote (4th ed.), pp. 200—204, 208—
210, 213—216; Nelson, pp. 198, 199.
(y)
(A)

Enohin

v.

Emng v.

—
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" situated in different countries,
" question arises
" very difficult to
"

the decision of the question [of the distribution

" the property].
"

governed by different laws, and a
upon the combined effect of those laws, it is often
determine what portion of each law is to enter into
It is not easy to say

how much

of,

or claims upon,

be considered

is to

as depending on the law of real property [immovables}; which

must
from the country where the land ]iea-[lex situs]; and how
" much upon the law of personal property [movables], which must be
' taken from the country of the domicil;
and to blend both together;
" so as to form a rule, applicable to the mixed question, which neither
" law separately furnishes sufficient materials to decide "
These
(p).
words refer to the question how far the heir of heritable property in
Scotland which an English will has been inoperative to pass, being a

" be taken

legatee of personal property in England,

they apply in principle to

when a deceased person
movables, in

put to his election.

But

may

arise

leaves property of one description,

e.g.,

all

England, and property of

immovables, in a foreign country.

immovables or land, or

is

the various questions which

another description, e.g.,

The general

rule,

no doubt,

is

that

rights, or obligations connected with land

which are treated by the lex situs as immovables, are governed by the
lex situs, and that movables or things treated by the law of the
country where the things are situate as movables (g) are governed by

But these tWo

the law of the deceased's domicil (lex domicilii).

general principles do not lead us far towards answering the different
inquiries

now

calling for consideration.

In

this

Note

it

will be con-

venient to confine our attention primarily to cases in which a testator
or

intestate leaves property of different kinds in

England and in

Scotland respectively.

The questions which, under these circumstances, may
any rate, have arisen, refer in the main to three points:

arise, or, at

(A) The devolution of the whole estate.
(B) The heir's right of recourse against the movables or personalty.

(C) The heir's election between taking under or against a will
which, as to immovable property, is invalid.

(A) Devolution.— The rule as to this is simple. Every question
as to the devolution of immovables (land) either under a will or in
case of intestacy is to be determined by the law of the country where
the immovables are situate (r) (lex situs).
(p) Brodie v. Barry (1813), 2 Vea.
(q) See Rule 149, p. 539, ante.
(r)

& B.

The

127, 131,

lex situs, for example,

judgment

of Grant,

M. R.

See Rule 150, p. 542, ante, and compare Rule 149, and comment thereon,

jp. 539

—

541, ante.
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determines whether an instrament, e.g., a Scottish heritable bond (s)^
is itself an immovable;
immovable
descends;
and whether a
who is the person to
regards
immovables
Every
question,
(i).
on the
given will is valid as

eonf erring a right relating to an immovable,

whom

the

other hand, as to the devolution of movables, such as
entitled to succeed to

them

beneficially;

buted; whether a given will

is

how they

who is

the person

are to be distri-

valid as regards movaljles;

must be

determined in general by the lex domicilii of the deceased intestate or
It

testator.

must, however, be here as elsewhere borne in

" personal property," if the

movable property (m), and
succession {x) to movable property

not equivalent
ficial

mind

that

term be accurately used, includes, but

is

though the beneunder English law

that,

to,

is

governed by the lex domicilii of the deceased, yet the administration (^) thereof, e.g., as regards the payment of debts, is under
English law governed by the lex fori, which in this case is equivalent
to the lex situs, i.e., the

law of the country (England) where the

movable property or personalty
(B) Recourse.

is situate

and administered.

—The heir or devisee of immovables in Scotland may

have paid in Scotland debts due from the deceased.
recourse against the personal estate in

England

for

Can he have

repayment

Of

?

course, if the point is dealt with in the will of the deceased, then the

and

rights

liabilities of

the heir are governed by the will.

If,

for

example, a testator who leaves personalty in England and real estate
in Scotland directs that all his debts shall be paid out of his personal

then the right of the heir to look to the personalty in England

estate,

for

repayment

clear.

If,

of debts of the testator

however, the matter

is

paid by the heir in Scotland

is

not dealt with by the will, then

"

the right of the heir of foreign immovables

"

against the personal estate in England for the

.

.

.

to

have recourse

amount of debts of
" the deceased which he has paid, is determined
by the lex situs of
" the immovables " {z).
These are the words of Mr. Westlake; they
give, therefore, as might be safely assumed, an answer to our inquiry
which

is,

as far as

it

goes, correct.

A

person has died domiciled in a foreign country. A, his heir, is
compelled to pay debts due there out of land coming to him in such
(«)

Madd.

Brodie

v.

474, n.;

Barry (1813), 2 V. & B. 127; Johnstone v. Baker (1817), 4
Jerningham v. Herbert (1829), 4 Kuss. 388. Heritable bonds

are now, under the Titles to
Vict.

c.

101),

s.

117,

Land Consolidation (Scotland)

Act, 1868 (31

&

32

movables as regards the succession of the creditor in

Scotland, save quoad fisoum, and righte of courtesy and terce.
(f) Brodie v. Barry (1813), 2 V. & B. 127; Ihindas v. Dundas (1830), 2
^
CI. 349.
75—77,
See
ante.
336,
(«)
pp.
(x) See p. 338, ante.
See
Rule 191, p. 709, ante.
(y)
(z) Westlake, ». 118.

&
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country as heir. But A has, uader the law of such foreign country,
a right to be repaid the amount of the debts out of the deceased's
movables.
has, therefore, a right of recourse against the English

A

personalty left by the deoep,S6d (a)

The deceased, again, dies domiciled in England; he
and personalty in England. A, his

leaves real

estate in Scotland

heir, pays
ordinary debts of the deceased out of real estate in Scotland. Under
Scottish law, he has a right to repayment out of the movable property
of the deceased.
He has, therefore, a right of recourse againM the

English personalty (6).

The heir of Scottish land pays, in 1820, sums due on heritable
bonds given by the deceased. Such bonds are under Scottish law a
charge upon the real estate, in other words, are payable by the heir.
He has no right, therefore, to be repaid out of the English personal
estate the sums paid in respect of the bonds (c).

These cases
they show,

The right

illustrate

it is

and

fall

within Mr. Westlake's dictum, but

submitted, that that dictum, though true,

of the heir of foreign, e.g., Scottish, lands to

is

against the personal property of the deceased in England
in one sense, governed

by Scottish law

incomplete.

have recourse
is,

no doubt,

(lex situs), for, in order to have

a claim against the personal estate in England, he must show that
under Scottish law he has a right to repayment, but his right is in
reality

governed only indirectly by the lex

the law of

England

English personalty

(lex fori),

is

i.e.,

situs,

and primarily by

the law of the country where

being administered.

It is

English law which

determines that in an administration in England English personalty
is

primarily liable for aU the debts, English or foreign, of the de-

ceased,

and that

irrespective of his ddmicil (d).

which determines whether there

is

law
from

It is Scottish

a debt due to the heir at

all

the deceased's estate.

Whether again the heir or devisee of English lands who is compay debts due from the deceased can have recourse for
payment against the movables of a deceased in a foreign country
must depend primarily upon the law of the country, e.g., Victoria,
where the deceased's movable property is being administered, and
only indirectly on English law. Under English law A, the heir, has
pelled to

a claim against the personal estate out of which the debts are primarily

(a)

Anon. (1723), 9 Mod.

(b) Winohelsea
(c) Elliott V.

v.

66.

Garetty (1838), 2 Keen, 293.

Minto (1821), 6 Madd. 16; Drummond

v.

Drummond

(1799),

6 Bro. P. C. 601 in the latter caae the testator's domioil was English, in the
former it is not stated.
(d) See Rule 191, p. 709, ante; In re Smith, [1913] 2 Ch. 216.
;
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payable

but

(e),

is

it

entirely a matter for the

law of Victoria to

decide whether that claim can be enforced there.

(C) Election.
"

— " Election,

imposed upon a party

to

in the sense here used, is the obligation

" native rights or claims in cases

"person, from
"

whom

betwe^ two inconsistent or
where there is cleai intention

alter-

choose

of the

he derives one, that he should not enjoy both.

a plurality of gifts
with an intention, express or implied, of the party who has
"•a right to control one or both, that one should be a substitute for
"the other. The party who is to tate has a choice, but he cannot
of election, therefore, presupposes

Every case

" or rights,

"enjoy the benefits of both" (/).
"If a testator," says Lord Eldon(gf), "gives his estate to A, and
" gives ^'s estate to B, Courts of EQ[uiity hold it to be against con" science that A should take the estate bequeathed to him and at the
"

same time refuse

" will

to efiectuate the implied condition contained in the

of the testator."

These descriptions of the doctrine
jjidicate

its

origin

and

scope.

of election are sufficient to
'

But with the development

of the

doctrines of equity the question of the actual intention of the testator

has been relegated

to the

background

(?i)

,

and the matter

is

now

regulated by technical rules, not all of which can logically be explained on the theory underlying the principle. For our purpose

a singular tenderness has been shown
if a testator devises English
freehold land to A, and bequeaths movable property to B, his heir,
and if the devise turns out to be invalid, whether for want of capacity («), or defect of form (k), or material invalidity (e.g., contravention of the rule against perpetuities) (l), then it has been held that
it is

sufficient here to note that

by the Courts

for the English heir; thus

The view there
(.s) See 2 Williams, Executors (Hth ed.), pp. 1304, 1305.
(p. 1305, n. (y)) suggested, that the right of reoourse rests on the law of the
testator's or intestate's domicil (compare Story, s. 52S), is in accord with all
the decided oases in England so far as the domicil of the testator or intestate
appears from the reports, for in no ease does it seem that the law of the
domicil did not allow recourse when the lex situs admitted the existence of a
debt. But it is mot in accord with the rule laid down in In re Kloebe (1884),
28 Ch. D. 175, which requires an English administrator to pay all debts,
foreign or otherwise, from the funds in his hands, and which therefore would
render it necessary for him to admit as a valid claim a demand for repayment
by a devisee of land in Scotland, who received the land under the will of a
It la
testator domiciled in some country where no right of reoourse existed.
probably due to this doctrine, which Westlake (s. 110) strongly holds, that
accord
the
decisive
governing
weight to the lex situs, whereas the
he was led to
law is clearly the lex fori, the lex situs merely determining the existence of a
debt.
(/) Story,

Equity Jurisprudence (3rd English

ed.), o. 1075, p. 450.
(1819), 1 Bli. 1, 22.
(A) Coop&r V. Cooper (1874), L. E. 7 H. L. 53, 67, per Lord Cairns.
(i) Bearle v. Greenbanh (1749), 1 Ves. Sen. 298.
Ik) In re He Vvrte, [1915] 1 Ch. 920; Bewar v. Maitland (1866), L. E.
2 Eq. 834, 839.
(I) In re Oliver's Settlement, [1905] 1 Ch. 191; In re Bankes' Settlement,
[1905] 1 Ch. 266; In re Nash, [1910] 1 Ch. (C. A.) 1.
((f)

Ker

V.

Wauohope
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B is entitled to take the land against the will, and to take the bequest
under tlie will, thpugh, if intention -were any criterion, it -would
seem as if the testator meant precisely the reverse.
The rule applicable in the case of English heirs has not been
applied to heirs of foreign immovable property. The explanation
of this discrimination in treatment is simple; for a Court of Equity
to insist on the doctrine of eleeti'on in a case -where the -will -was
invalid as regards English land, -would have been an indirect effort
to overthrow the system of law regulating that land, and would have
involved a serious struggle with the Courts of Common Law on a
ground unfavourable to doctrines of equity. In the ease of foreign
immovables no such struggle could arise. The English Court had
before it simply the question how it was equitable to deal with a
claim to movable property in England put forward by an heir to
foreign land who had taken that land agg,inst the terms of the wiU
which bequeathed movable property to him; it could not, of course,
affect directly the lex situs, but it owed that law no such respect as
would induce it to refuse to apply the doctrine of election, lest thus
indirectly

it

defeated the purposes of the lex

situs.

Logically the

action of the English Courts in the case of the foreign heir was

obviously sounder than- their attitude towards the English heir, but
the distinction between the two cases had become firmly established

by 1813 (m).
The question

of election

law, can,

clear,

it

is

by a foreign heir, as a matter
when the distribution,

arise only

of

English

as distin-

guished from the administration of a testator's property, falls to be
<determined by the English Court, i.e., (1) when T, the testator,
leaves immovable property in England, the distribution of which
depends on the lex situs (n) (2) when the testator dies domiciled in
England, leaving movables either in England or elsewhere, -whose
If T dies domiciled
distribution depends on the lex domicilii {o)
out of England and leaves no immovables in England, the distribution of his property depends on the law of his foreign domicQ.
Thus, if T dies in England leaving goods there, and land in Scofland,
which would not pass under his will, either because of formal or
material invalidity, and T were domiciled in Prance, the question
whether election arose would be purely a matter for French law,
and if as would hardly ever be the case the English Courts
decided the issue, the law they would apply would be French law.
;

.

—

—

(m) Brodie

v.

Barry (1813), 2 V. & B.

127, 129, 133;

In reOgilvie, [1918]

a Scottish
(n) Compare Dtmdas v. IHmdas (1830), 2 Dow & CI. 349, which is
case and the English oases, DeviMr v. Maitland (1866), L. R. 2 Eq. 834; Orrell
V Orrell (1871), L. R. 6 Oh. 302.
B. 127;
(o) Anon. (1723), 9 Mod. 66; Brodie v. Barry (1813), 2 V. &
Trotter v. Trotter (1828), 4 Bli. 502; Allen v. Anderson (1846J, 5 Hare, 163;
Harrison v. Harrisoit (1873), L. R. 8 Ch. 342.
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Bearing in mind these considerations, we
ing rule:

may

lay

down

the follow-

// a testator devises foreign immovable property {foreign land)
under a will which on any ground is inoperative to pass the same to

and

the devisee,

also either

immovable property (English land) to the
immovable property, or,
being domiciled in England, bequeaths movable property
wherever situate to the heir of the foreign immovable pro-

(1) devises English

heir of the foreign

(2)

perty,

the Court will not allow such heir to take

any

benefit

under the

will

as regards (1) the English immovable property, or (2) the movable
property, unless he fulfils the conditions of the will with respect to
the foreign

so;

i.e.,

immovable property or compensates for his

the heir

The only

is

failure to dO'

put to his election.

point of the rule which needs further explanation

refeirence to compensation.

On

is

the

the strict application of the theory

it might he argued that if T devises foreign land worth
10,000L to A, and bequeaths to E, the heir to the foreign land, a

of election

legacy of 20,OOOZ.,

E

must choose between taking the legacy under

the wiU, and surrendering the land which, by reason of the invalidity,

under the lex situs of T's devise, does not pass under the will to A,
or keeping the land and giving up all claim to the legacy.
The
Courts, however, hold that in such a case, if E determines to keep
the land, he can do so, but as oompensatioa to A, they sequester from
out of the legacy to E the value of the land (p).
If, for the sake of clearness, we assume that a deceased person
has left immovable property in Scotland, and has died domiciled in
England leaving there only movable property, the conditions under

which the rule as to
First.

— T,

election applies

may be

thus stated:

the deceased, must die testate; the rule cannot apply

to a case of total intestacy.

—

Secondly. T must leave a will intended to deal both with the
English movable property or personalty and with the Scottish immovable property. If the will, in the opinion of the English Courts,
is

not intended to apply to the Scottish immovable property or land),

then no question of election arises {q) the Scottish heir takes any
legacy under the will, and succeeds apart from it to the Scottish
land as heir. The question, whether T intended to deal with the
;

Scottish land

by

by the law of England
and under English law merely general

his will, falls to be decided

as the law of his domicil,

(p) Gretton v. Haward (1819), 1 Sw. 409; In re Ogilvie, [1918] 1 Oh. 492.
(ff) Allen V. Anderson (1846), 6 Hare, 163; Trotter v. Trotter (1828), 4
BU. 502.
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my

are held insufficient to

real and personal estate wherever situate,"
show an intention on the part of the testator

to deal with property incapable of passing under the will(»-).
As
prior to 1868 an English will in the ordinary form was wholly in-

capable of passing Scottish land,

it

followed that general terms in

an English will were necessarily construed as not intended to have
any relation to Scottish land whatever the real intention of the

—

testator, so that the Scottish heir could not

This cause of evasion of election has

now

be put to his election.

disappeared, since under

of 1868 (31 & 32 Vict. c. 101), s. 20, Scottish land has been
placed as regards testamentary disposition in the same position as

an Act

movable property.

— The

Thirdly.

will

property; whether

law (lex

must be invalid as

it is

invalid or not

is to

to the Scottish

immovable

be determined by Scottish

situs).

If these conditions are fulfilled the heir is put to his election.
If he takes under the will the English personalty given by the will,
he must not take the Scottish land by descent. If he takes, against

the will, the Scottish land

person, to

whom

by

descent, then he

must compensate the

the land was devised, out of the English per-

sonalty, being entitled to receive only the excess value (if any) of

the personalty over the land.

The operation

can best be seen from the following^
which the first four are decisions of English
Courts, while the last is a decision of the House of Lords as the final
Scottish Couit of Appeal. The justification for adducing this illus-

illustrative

of this rule

cases, of

tration is the fact that there is unquestionably a close similarity,

between the English doctrine of election and the Scottish of " approbate or reprobate " (s), but it cannot be asserted, of course, that the
doctrines in the two countries have been, or can be,

worked out on

precisely parallel lines.
1. T (the testator), domiciled in England, dies possessed of immovable (heritable) property in Sootland, and movable property
T, by his will,
(personalty) in Epgland, Sootland, and elsewhere.
devises the Scottish immovables and bequeaths the movable property
to trustees in trust to divide the whole equally amongst his nephews.
The wiU is, under Scottish law, invalid as to the Scottish immovable
A, one of the nephews, is under Scottish law heir to the
property.

A

is put to his election either to take
Scottish immovable property.
the Scottish immovable property against the will as heir and give
up his claim as legatee in so far as the legacy does not exceed the

(r) Maxvfell v.
(«)

Brown

v.

Maxwell (1852), 2 De G. M. & G.

705.

Gregson, [1920] A. C. 860, judgment of Lord Finlay, p. 870.
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value of the Scottish property,
let

.

or, if

he takes the legacy in

the Scottish immovable property. go according to the will

2.

full, to
(f).

T, domiciled in England, dies possessed of movable property,

immovable property in Scotland. He devises his immovable property in Scotland to B, and also bequeaths equal shares
The will is under Scottish
in his movable property to A and B.
law inoperative as to the Scottish immovable property. A is T'e
heir under Scottish law. A is put to his election whether he wiU take
the Scottish immovable property as heir, or the bequest of movable

and

also of

property as legatee (m)
3.

.

T, domiciled in England, directs by will that " the whole of his

property " should be divided equally amongst A, B, and C, his
brothers and sisters.
will, as to the Scottish

and takes the

T leaves Scottish immovable property. The
immovable property, is invalid. A is T's heir

Scottish land.

He

is

not put to his election,

i.e.,

he

The reason is that the words " the
do not show an intention to devise the

also takes his share as legatee.

whole

of

T's property "

immovable property (x)
4. T dies domiciled in England, leaving a will in which he disposes
of English estate, and devises immovable property in Paraguay to
trustees in trust for charitable purposes.
The law of Paraguay
imposes strict limits on the power of testamentary disposition, under
which the devise is invalid to the extent of four-fifths as against
the heirs under Paraguayan law. E, to whom the English estate is
left undei the will, is the heir under the law of Paraguay.
In an
action to administer the English estate, E is pat to his election either
not to take what he inherits under the law of Paraguay, or, if he does
take it, to compensate the charity out of the English property which
he takes under the will for what it has lost by four-fifths of the
Paraguayan immovables passing under the law of Paraguay to E {y)
6. T, domiciled in Scotland, leaves by his will property including
Scottish movables and land in Argentina to trustees for division
among his children, E, F, and G. By a codicil he directs his trustees,
in lieu of paying over her share to G, to hold it for her in life-rent,
and after her death to divide it among her children who should then
be alive and the issue of any who predeceased her, per stirpes. He
abo directs by his will that the provisions for his children therein
must be accepted in lieu of legitim and of any other rights which
they might assert by reason of his death, and that if any of them
Scottish

v. Barry (1813), 2 V. & B. 127.
(«) Harrison v. Harrison (1873), L. R. 8 C!h. 342.
(x) Trotter v. Trotter (1828), 4 Bli. 5.02. See also Allen v. Anderson (1846),
5 Hare, 163; Maxwell v. Maxwell (1852), 2 De G. M. & G. 705. Contrast
Orrell v. Orrdl (1871), L. E. 6 Ch. 3.02; Harrison v. Harrison (1873), L. E.
8 Ch. 3^2.
(2/) In re Ogilme, [1918] 1 Oh. 492.

(0 Brodie
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should repudiate the settlement thus made under the
their legal rights, they were to forfeit all title to

which he could dispose
and is awarded legitim, but
estate

of

877
will, or claim

any share

of his

by law.

it is

G, despite the will, claims,
decided that this fact in no way

lessens her children's rights under the will {z)

The devise

of Argentine land is wholly invalid, because the law
Argentina declines to recognize any form of trust or settlement
as applying to land, the purpose of the law being that land should
always be held by owners who retain the free right of, disposal.
Under a judgment in the Argentine Court E, F, and G succeed ou

of

the footing of

The children

an intestacy

G

of

to equal shares of the Argentine land.

are thus deprived of their right to G's share of

They accordingly bring an action
which they claim as against E and F that
they should either secure them the interest in the Argentine land
which was given to them under the will, or alternatively compensate
them out of their shares of the Scottish property taken by E and F
under the will. It is finally decided by the House of Lords, overthe Argentine land on her death.
in the Court of Session in

ruling the Court of Session, that no case of election arises (a)
Despite the conflict of opinion between the Court of Session and
the

House

of Lords the

decision in this case

clearly in accordance with principle,

if

we bear

is,

in

it

is

mind

election (1) essentially implies the possibility of choice,

doctrine of equity, from which

if

the

follows that

it will

and

(2)

is

a

not be pressed

Both these considerations would have
of election had been held to be

to yield inequitable results.

been violated

it

submitted,

the fact that

doctrine

applicable:
(1)

E

and

F

in this case

had no power

T

to secure the children of

them t,o have. No
by which, without violating the lex situs,
the interest in question could be created. The case, therefore, fell
under the rule laid down in In re Lord Chesham(b), when it was
held that no case for election arose when T gave by will benefits to
E and by the same will gave away chattels which under a settle-

G

the interest in Argentine land which

desired

process could be devised

E was tenant for
House
of Lords was
in
the
judgment
life.
The only dissentient
surmounted.
could
not
be
difficulty
this
whether
based on doubt as to
applied in these circum(2) Had the doctrine of election been
stances, it would have worked clear injustice and have defeated the
plain intention of the testator, whose aim was to secure an equal
ment were attached

to the mansion house of which

.

(Lord Cave dissenting), reversing(a) Brown v. Gregson, [1920] A. C. 860
the judgment of the Court o^ Sisssion, [1919] S. C. 43S.
.,on1^ ,o
Trustees v. Lawson (1891), 18
(S) (1886), 31 Ch. D. 466. Compare Siewit'a
R. 793; Douglas's Trustees v. Douglas (1862), 24 D. 1191.
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.distribution of his property

among

his children.

G

had already

E

and F of the Argentine
land, i.e., clearly more than T intended her and her family to have,
and it would have been utterly inequitable to call on E and F to
secured legitim and an equal share with

surrender part of their shares in T's property for G's children.

T

wishes of
-the

could, of course, be simply carried out

by

Cr

The

leaving

Argentine land to her children on her death.

Contrast on both points the Paraguayan case (Illustration 4). The
law of Paraguay as accepted for the purpose of the case (c) imposes

no

prohibition of the disposition of land inter vivas to charitable ends;

—

—

like the law of Scotland imposes definite restrictions
on the power of a testator to pass over his heirs when making his
will.
E, therefore, in that case had freedom to elect; he could legally
it

merely^

hand over

his

Paraguayan land

for the purpose of the charity, and

take the whole of his legacy under the will.

If

he preferred

to

keep

the land, he could have only the surplus of the value of the legacy
Secondly, the making E elect was plainly
and in accordance with the intention of the will. The
charity obtained what the testatrix intended, though in a different
form, while E also obtained the bounty meant for him.
over that of the land.

equitable

(c) It must be remembered that whatever the law of Paraguay may be, the
Court knows it only as a fact which is proved or admitted by the parties for
the purpose of the action. Otherwise it is assumed that the law of Paraguay
•does not differ from that of England. Of. p. 789, ante.
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of foreign Courts over, 50, 393 ef seq., 464.
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action for, in respect of foreign land, 229.
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— 579,
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where inconsistent with foreign
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rights, 34, 35, 573
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725 et seq., 744 et seq.
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effect of foreign, 704, 705, 7^9.

ACT OP SETTLEMENT:
position of a naturalized British subject under, 191

ACTION.

Jurisdiction and Procedure.)
meaning of, 47 50, 241.
in rem, meaning of, 45, 46, 283, 822.

(See

also.

—

in personam,

stay of,

355— 361.
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ADJUSTMENT:
of average, 629

(See

—631

Zex

loci actus.)

(See Average. )

.

ADMINI8TEATI0N
action, 352, 353.

colonial grants of, 497.
defined, 335, 337, 338.

distinguished from succession, 53, 54, 870.
English grant of, 338, 339.
effect of,

extension

374^377.
of, to

Ireland and Scotland, 381, 382.
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ADMINISTRATION— contimied
English grant of
extension

continued.

of, to Colonies,

immovables, as

to,

384.

378, 379.

—

381.
to, property passing under, 377
made, where deceased had foreign domicil, 486

movables, as
to

whom

foreign grant

of, 485,

— 489.

486.

when

administrator under,

suable in England, 493

485—489.
payment by English debtor

—495.

efiect of,

title to

Irish

to administrator iinder, 491, 492.

English movables under, 489

and Scottish grants

of, 495,

—491.

496.

England, 495, 496.
339—350, 867, 868.
efiect of Eming v. Orr Swing, 352, 867, 868.
foreign movable where domicil in England, 376, 377.
extension

of, to

jurisdiction of English Ck)urt as to,

power to restrjiin proceedings abroad,
where property in England, 339, 377.

376, 377.

jurisdiction of foreign Court as to, 427, 489.

property locally situate, 427.
movables of deceased domiciled there, 427, 428.

all

movables,

of, 53,

377,

709—712.
and foreign

assets liable for English

debts, 710.

(See Distribution of Assets.)
domicil of deceased does not affect, 709.

distribution, 712.

lex fori governs, 709, 870, 871.

exception as to foreign assets, 711.
priority of creditors, as

to,

law governing, 710,

ADMINISTRATION OF JUSTICE ACT,
462—465,

1920... 280, 282, -395, 429,

789, 817, 818.

ADMINISTEATOE.

(See Administration and Personal Bepresen-

tation.)

defined, 335, 336.

EngHsh, powers of, 376, 709, 710.
foreign, powers of, 489—493, 709, 710.
movables, duty as to distribution

property passing

to,

of, 710, 711.

under English grant, 377

ADMIRALTY:
claims as

to,

heard in English Courts, 280

— 381.

— 284, 815.

action of restraint, 816.
bills

711, 871.

of lading, 818.

bottomry bonds, 817.
building and repairing ships, 822.
carriage of goods, 818.
collisions, 819.

enforcement of foreign judgments in rem, 822.
mortgages of ships, 817.
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ADMIRALTY—ooniiiwed.
claims as

heard in English Courts

to,

continued.

necessaries to foreign ships, 821.
in other cas«s, 821.

possession of English ships, 815, 816.

possession of foreign ships, 816.
salvage, 819, 820.
torts in respect of goods carried in ships, 818, 819.

towage, 820.
use or hire of ships, 817, 818.
wages of seamen, 822.

judgments of foreign Courts

of, 373, 414,

465

— 467.

(See Judg-

ments, Foreign.)
jurisdiction in matters of, 280

ADMIEALTY COUET
ADOPTION.

—284.

(See Jurisdiction.)

ACTS, 280—234, 815—822.

(See Status.)

by English law,

status not yet recognised

37, 502, 503, 850.

APPILIATION OEDEE:
for posthumous child, not valid in England, 454.

AEEEBIGHTMENT
contracts of

authority of master under, 591, 592, 625, 626.

—

average adjustment under, 629 631.
effect of contrary intention, 622, 623.
law of flag usually governs, 591, 621 626.

—

particular acts under, lex loci actus governs, 625.

where for through carriage, 626.

AGE.

(See Carriage.)

(See Capacity.)

AGENCY:
authority of agent, law governing, 656.
and third party's rights, law governing, 656

principal

— 659.

AGENT:
jurisdiction through service of writ on, 246.

AGEBEMENT TO SUBMIT:
as basis of jurisdiction, 272

— 275.

AXJEN.

(See also. Nationality and Status of Aliens.)
bankruptcy jurisdiction over, 314, 315, 317, 319.
domicil

deported, 150.

of, if

English realty and personalty held by, 207—209, 801.
may have no nationality, 168, 199.
restrictions on, 187, 188, 208,

209—211.

right to sue aliens in England, 226.
when infants become, 202 204.

—

who

are, 167,

197—205.

56

D.
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AUEN ENEMY:
can petition for divorce, when interned, 288, 810.
disabiUties of, 187, 188,

208—211.

grant of probate on death

487.

of,

jurisdiction in respect of alien enemies, 809

nationality of child of,

bom

on British

—-813.

territory, 172, 173.

ALIENAGE, DEOLAEATION OF, 199—201.
AXlIENS EESTEICTION

AMENDMENT ACT,

1919... 188,

208^210.

AI.IMENTAET PEOVISION EOE HUSBAND:
under Scottish law, valid in England, 595.

ALLEGIANCE.
as

(See also, Nationality.)
element in determining nationality, 169, 790, 807, 808.

defined, 167.

divorce jurisdiction, as afEecting, 288, 422, 825.
domicil, as affecting, 116, 117, 135, 797.
jurisdiction founded on, 50, 393, 401, 402.

oath

of,

and

its effect,

one and indivisible,
'

permanent

"

and

AMBA8SAD0ES.

186.

50, 174.

" temporary," distinguished,

(See

167.

Jurisdiction.)

also,

domicil of, 157.

English jurisdiction over foreign, 216

— 222.

foreign jurisdiction over, 388, 389.

marriage at house

of,

667

—669.

nationality of child of, 171, 181.

Statute of Limitations does not run against, 221.
waiver of diplomatic privilege by, 218, 220 222.

—

AMEEIOAN DECISIONS:
importance
referred

of, 21.

to, 46,

93, 127, 128, 130, 131, 133, 141, 230, 241, 452, 453,

490, 503, 554, 581, 593, 687, 701, 721, 734, 740.

ANCILLAEY ADMINISTEATOE:
defined, 710.

ANGLO-INDIAN DOMICIL:
meaning and

effect of, 159, 160, 669, 796, 797.

ANIMUS MANENDI:
as involved in the ideas of

"home" and

" domicil," 84

109—117, 161.

ANNEXATION:
effect

on nationality, 183, 184,

APPOINTMENTS,

740.

192, 195, 197.

(See Powers of Appointment.)

APPEOBATE OE EEPEOBATE:
Scottish equivalent of election, 875, 876
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AEBITEATION CLAUSE IN OONTEAOT:
relation to proper law of contract, 592.

ARGENTINE LAW:
876

forbids, trusts of land,

— 878.

AEMY:
domioil of officer or man, 158.

marriage in lines

of, 662, 672.

AENOULD:
Ms work on

"

Marine Insurance

" quoted as to average adjustment,

629, 631.

AEEANGEMENT:
Deeds of Arrangement Act, 1887... 569.
under Companies Act, 371.
no discharge in Colonies, 371, 374.

AEEEST ON MESNE PEOCESS:
a matter of procedure, 763, 764.

AEEESTMENT TO POUND JUEISDICTION:
in Scotland, 57, 403, 404, 409, 410, 459, 461, 462.

ASSETS:
(See

defined, 336.

also,

Adrmnistration.)

also.

Movables.)

in bankruptcy, 706.

ASSIGNMENT.

(See

general and individual, distinguished, 560, 569, 570.
general, by bankruptcy, 364, 371, 471, 477.
death, 376, 385, 485, 709 et seq., 716 et seq.

marriage, 690 et seq.
of bills and

notes',

635.

(See Bills.)

of debts, 565—568.
of movables, 660

— 571.

when governed by

lex domioilii, 560, 561, 568

by lex

when

invalid as such,

situs,

561—668,

may be

— 570.

670, 671.

valid as contract to assign, 571.

ATTESTATION OE WILL:
in case of exercise of power of appointment, 761, 762.

ATTOENBY,

657.

(See Pow&r of Attorney.)

AUSTRALIAN STATES:
are countries in private international law, 71.
British possessions under Colonial Probate Act, 1892... 384, 497.

AUTHOEITY:
agent, of, 656.

—

foreign guardian, of, 517 620.
parent over child, 514 516.
power of attorney under, 657.

—

shipmaster, of, 625, 626.

56 (2)
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AVERAGE:
axijustment of, law governing, 629

—631.

liability for general, 629.

law of port of destination usually governs, 629.
law of port at wMoh voyage lawfully broken, sometimes
governs, 630.

need not be made up by average adjuster at port, 630.
liability of English, insurers on foreign ships, 631.
underwriter bound by adjustment of, where, 630, 631.

BAXOWm,
his

E. T.:
" Bankruptcy " quoted as to
acts of bankruptcy, 316, 317.

work on

BANKEUPTOT:
acts of,

what

are, 313, 314, 316, 317.

administration in,

antecedent transactions, effect

707, 708.

of,

double proofs governed by lex

fori, 763.

fraudulent preference, effect of, 707, 708.
708, 763.
lex fori generally governs, 706

—

set-ofE

under foreign law permissible, 768.

Oolonial, efleot of, 472, 473, 482, 484.

concurrent bankruptcies, 327, 328, 476, 477.
discharge of obligations under, 477 483, 847 849.
if in place where liability ajxjse, 477
480, 848.

—

if in place

where

be

liability is to

—

—

satisfied, 478, 479, 848, 849.

impeachable for fraud, 485.
impeachable for lack of jurisdiction (?), 484, 485.
Imperial Act of Parliament, 483— 486,' 848.
not if in any other place, 480 483, 848.

—

under Companies (Oonsolidation) Act, 1908... 483.
"proper law of the contract," by, 482, 848.

not

if

theoretical basis of extra-territorial effect of, 847

when recognised

in England, 477

— 480,

847

—849.

— 849.

English, 364 et seq.
Oolonial Courts

bound by,

discharge of debtor by, 371.

36«, 369.

—
—
—

extra-territorial effect of, 364

368.

over foreign immovables, 364, 366 368.
over foreign movables, 364, 366 368.
position of creditors

who

obtain

payment out of foreign

assets,

367, 368.
foreign, 472 et seq.

assignment of property under, 472.
as affecting English immovables, 472, 473.
as affecting English movables, 473
476.
in Ireland and Scotland wherever situate, valid, 471, 472,
849.
basis, theoretical, of rules as to, 847

—

—
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l&AWKRJIP'WY—contmued.
foreign

continued

concurrent bankruptcies, 476, 477.
general efEect of, 472 476.

—

prior in date given efEect to in England, 476, 477.
Indian, efEect of, 471, 472, 483, 484.
Irish, efEect of, 471, 472, 483, 484.

jurisdiction in matters of,

English Courts have no,
where no act of bankruptcy, 317, 318.
where person not a "debtor," 317, 318.
where not domiciled or ordinarily resident or carrying on
business, if on creditor's petition, 259, 321, 322.
English Courts have jurisdiction.
Debtors Act, 1869, under, 321, 323.
on creditor's petition, 323 326.
on debtor's petition, 326, 327.
service of bankruptcy notice or petition out of England,

—

314, 322.

unafEected by foreign bankruptcy, 327, 328.
foreign Courts have, in what cases, 474.
Scottish, eflect of, 471, 472, 483, 484.

BAJSTKEUPTOY ACT,

1849... 366.

BANKRUPTCY

1869... 319, 326.

ACT,

BANEJIUPTCY ACT,

1883... 322.

BANKRUPTCY

1914... 260,

ACT,

312 et seq., 363, 364 et seq., 471,

473, 474, 475, 476, 477, 479, 483, 693, 707.

BANKRUPTCY (SCOTLAND)

ACT,

1913... 365, 367, 471, 472, 474,

475, 476, 477, 483, 484.

BANKRUPTCY (IRELAND) iJiiENDMBNT

ACT,

1872. ..471, 473,

483.

BANKRUPTCY RULES,
BAR,

1915... 322.

L. von:

his

works quoted as

to

contracts invalid by lex loci solutionis, 35, 597.
interest,

law governing, 654.

method of treating

conflict of laws, 17, 20.

Story, his criticism of, 17.
title

to

bona vacantia, 717.

BARRISTER:
law of Bar governs right

to fees, 605.

BELL, W.:
his " Dictionary of the

Law

heritable bonds, nature
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BENTHAM:
his

works referred

by way of

to

BILLS OF EXCHANGE.

(See

illustration, 60, 62.

Negotiable Instruments.)

also,

acceptance, law governing, 635, 639.

amount

how

of,

calculated, 643.

assignment of, law governing, 561, 564, 565, 567.
damages, measure of, on dishonour, 644 646.
determined by proper law of contract, 646.
in nature of re-exchange, 645, 646.
date of payment, how determined, 643.

—

definition of, 632, 636.

—634.

632

definitions of terms connected with,

drawing, law governing, 635, 639.
foreign, when negotiable, 648 654.

—

foreign and inlajid

difierence between, 633.

bills,

form, law governing as

635, 636.

to,

as regards original form, 635, 636, 637.
as regards subsequent dealings, 635, 636, 637.

exceptional oases, 635, 636, 637, 638.

general principles as to law governing, 634, 635.
holder, law governing duties of, 642.

indorsement, law governing, 635, 639.
interpretation governed by lex loci actus, 639.
issue,

law governing, 635, 639.

Kability for, discharge from, law governing, 646.

how made, 648

negotiable,

negotiation of, what

not valid,

if

is,

—

654.

635.

issued in England unstamped, 638.

by lex

obligations under, governed

loci actus, 639.

exception to the rule, 639.

presentment of, law governing, 642.
valid, though not stamped according to law of place of

issue, 635,

636, 637.

valuable consideration for, meaning

BILLS OP EXCHANGE ACT,

1882.

of,

(See

633.
also. Bills of

Exchange.)

extra-territorial operation of, 573.

governs conflict of law as to

sect. 72 of,

bills

and notes, 635.

BILLS OE LADING:
admiralty jurisdiction

as,

to,

818.

assignment of, law governing, 562, 569.
law governing, 621 627. (See Affreightment.)

—

BILLS or SALE ACTS,

1878 and 1882:
not applicable to transactions affecting Scottish or Irish goods,
570, 571.

BISHOP:
quoted as

to

Court of competent jurisdiction, 387.
principle of effectiveness as basis of jurisdiction, 40.
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BLACKSTONE:
quoted as to

civil death, 505.

as to omission of rules as to conflict of laws, 4.
as to process,

251.

48,

BONA VACANTIA:
disposal of, under lex fori, 717, 718.

BONDS.

(See also, Heritalle Bonds.)

foreign sovereign cannot be sued in England in respect of government, 650.

BOTTOMEY C0NTEA(3TS:
admiralty jurisdiction as to, 817.
authority of master to make, governed by law of

flag, €25, 626.

BOUNDARY:
of foreign land, English jurisdiction over, 227.

BEITISH AND FOREIGN LEGAL PROCEDURE, COMMITTEE
ON,

68.

BRITISH DOMINIONS:
definition of term, 68.

BRITISH EMPIRE:
definition of term, 70, 71.

BRITISH ISLANDS:
'

definition of term, 634.

BRITISH NATIONALITY ACT,

1730. ..178, 182.

BEITISH NATIONALITY ACT,

1772... 178.

BEITISH NATIONALITY AND STATUS OF ALIENS ACTS,
AND

1918. ..167 et seq., 804—809.

1914

(See Nationality.)

BEITISH POSSESSION:
defLnition of term, 384.

BEITISH SHIPS:
admiralty jurisdiction as

employment of
ownership

to,

280—284, 815—822.

aliens on, 209.

of, 207.

situation of, at port of registry, 343.
territorial character of, 72.

BEITISH SHIPS (TEANSFBE EESTEIOTIONS) ACTS,

1915 and

1916... 211.

BEITISH SUBJECTS.

(See Nationality (British).)

definition of, 167.

kinds

law

of,

167 et seq.
on high seas, 669, 670.

aflecting,
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BROWNE,
his

G.:
"

work on

Probate Practice " quoted as to local situation of

personal property, 347.

BUILDING, EQUIPPING OE EBPAIEING SHIPS:
admiralty jurisdiction as

to, 822.

BULLEN & LEAKE:
their " Principles of Pleading " quoted

las

to piresumption of validity

of foreign judgments, 444.

BUSINESS:
place of, as giving character of alien enemy, 812.
place of, as giving jurisdiction in bankruptcy, 313, 317.
place of, as giving jurisdiction in winding-up of companies, 331,
332.

(See

principal place of, as regards domioil of corporations, 163.

Corporations

)

BYNKBESHOEK:
his works referred to as to diiBculty of defining " domicil," 794.

CANADA:
land

in,

treated as foreign land, 39, 228.

legality of marriage with deceased's wife's sister's daughter in, 678,

680, 681.

Eevenue Act not enforceable

in, England, 233, 453.

CANADIAN PEOVINCES:
British possessions under Colonial Probates Act, 1892... 384.

CAPACITY.

(See

also,

Siaius ajid Contraot.)

as to contracts generally governed

by lex

domicilii, 577

—

580, 865,

866.

exceptional cases, 580

— 583,

as to immovables, governed

865, 866.

by lex

situs or

proper law, 543, 544,

583, 855, 856.
as to

marriage

generally, 661,

663,

678—682, 865, 866.

(See

Marriage.)
as to marriages in uncivilised countries, 783.
as to movables, 560, 561, 721, 722, 735.
as to

power of appointment exercised by

will,

740,

743,

744.

as to receipt of legacy, 509.
as to wUls, 543, 721, 722, 735.

OAEEIAGE.

(See also Affreightments.)
admiralty jurisdiction as to carriage of goods, 818.
contracts for "through carriage," law governing, 626

CAEVBE,

—629.

T. G.:

his " Carriage

form of

by Sea " quoted as

to

contract, 587.

law governing afEreightment contracts, 621, 622, 623.
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CASTE:
restrictions

on majriage not recognised in England, 502, 684, 685.

OE TEEEITOEY:

CESSION"

on nationality, 183, 184,

effect

OHAIMEES, SIR M.
on "

Bills of

197, 202.

D.:

Exchange

" frequently quoted, 632 et seq.

CHAMPERTY:
invalidity of foreign contract involving, 589, 595, 600.

CHANGE OP DOMICIL:
on rights of married persons as regards movables, 689, 690,

effect

691—693.
-wills

of personal property, 725, 729, 732

wills, exercising

CHANNEL ISLANDS,

— 740.

power of appointment,

750.

72, 634.

CHARGE:
on foreign land, jurisdiction of English Court as
on land, position of, in English law, 540.

CHARITABLE BEQUESTS,
CHARTER PARTIES. (See
CHATTELS PERSONAL.

512,

548,

to,

229, 230.

725.

Affreightment.)

(See Movables.)

CHATTELS REAL:
generally included in immovables, 68, 75, 76, 77, 539, 540.
also.

Leaseholds.)

treatment

of,

on intestacy, 716.

CHEQUE.

(See Bills of Exchange.)

GHETTI

CRETTI:

V.

case of, 289, 500, 502, 664, 683, 684, 839.

CHILDREN.

(See InfoMts and Minors.)

for purposes of income tax, 522.
for purposes of legacy duty, 529.
wiU or settlement, 531.

interpretation of term in

CHOICE, DOMICIL OF,

104, 109.

(See Domicil.)

CHOICE OE LAW:
general principle as

to,

0H0SE8 IN ACTION.
assignment

of,

565

69—64,

498, 499.

(See also. Movables and Debts.)

— 568.

defined, 75, 77.
in administration, 342, 491.
locality of,

342—347.

CITATION:
in divorce, &o. actions,

may be
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CITIZENSHIP:
British, 167 et seq.,

CIVIL DEATH,
CIVIL

799—809.

(See Nationality.)

37, 502.

PEOOEDUEE

ACT,

1833... 767.

CIVIL SEEVICE:
aliens excluded from, 210.

CIVILIZED COUNTEY:
marriages in other than, 671, 672, 782, 783.

meaning

of, 30, 31.

private international law is only concerned with, 31.

OLODE:
on "Petition of Eight" quoted, 215.

OOOKBUEN:
on "Nationality" quoted, 171.

CODE NAPOLEON.

(See

French Code.)

also,

rights of parents under, 516.

COHEN,

Et. Hon. A.:

article in

"Law

COLLISIONS.

Quarterly Eeview " referred

to, 577.

(See also Compulsory Pilotage.)

at sea, law governing, 700

— 703.

admiralty jurisdiction as

to,

819.

COLONIAL LAWS VALIDITY ACT,

1866... 669.

COLONIAL MEECHANT VESSELS:
law governing,

72, 621, 622, 669, 670, 699, 700.

COLONIAL PEOBATBS ACT,

1892... 384, 3S5, 497.

COLONIES:
colonial bankruptcy, effect of, 473, 484.

colonial grant, extension of, to England, 497.
colonial,

judgments, extension

of, to

—465.

England, 462

Colonial Probates Act, 1892. ..384, 385, 497.

Companies Acts do not extend

to,

371.

divorces in British, 416.
" home " of colonist, 91
English grants, extension to, 384, 385.
English judgments and orders, extension

England as

English lunacy orders, extension
extension of English bankruptcy

to,
to,

— 465.
364 — 371, 483 — 485.
to,

462

363, 533, 534.

extension of English vesting orders

to, 363.
" foreign country " includes, 68, 71, 317.

marriage

in,

under Poreign Marriage Act, 1892. ..673.

naturalization in, 190, 191, 194.

powers as to

aliens, 208.
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COMITY, INTEENATIONAL:
enjEorcement of foreign law,

how

meaning and use of the term,

OOMMEEOIAL DOMIOIL,

far a matter of, 10, 11.

15, 439, 440, 697.

(See Domicil.)

100, 146, 812.

(DOMMITTEE OF LUNATIC:
powers

of,

533 et seq.

COMMON LAW:
includes maritime law, 700, 701.

regarding mairiage, 662, 685.

COMMON LAW PEOCEDUEE

ACT,

1852:

jurisdiction under, 55, 56.

COMMONWEALTH OF AUSTEALIA:
powers as to British mercantile shipping, 72, 670.
not a British possession for probate purposes, 384.
legislative

COMMUNITY OF GOODS:
French law regarding, in case of husbajid and wife, 692.

COMPANIES:
alien interests in, 209, 210.

deed of arrangement does not bind foreign creditors, 373, 374.
domicil

(See Corporations.)

of, 163.

liability of

members

of, 406, 512, 513.

limited, effect of, 512.

residence of, 164, 165.
service of writ on, 163, 244, 245, 511.

unregistered, 329.

winding-up of, 329.
English Court's
effect of

jurisdiction, 329

— 334.

English order, 371—374.

in case of foreign interests in, 210.

COMPANIES (CONSOLIDATION)
334, 363,

ACT,

1908... 166, 244, 245,

329—

371—374, 483.

COMPANIES (FOEBIGN INTEEBSTS) ACT,

1917. ..210.

COMPULSOEY PILOTAGE:
as affecting liability in tort, 704.

CONFIEMATION:
of English grant in Scotland, 382, 383.

CONFIEMATION AND PEOBATE ACT.

1858. ..382, 383, 497, 867.

CONFISCATION OF PEOPEETY BY FOEEIGN GOVEENMBNT,
504, 561, 562, 615.

Digitized

by Microsoft®

INDEX,

892

OONFLIOT OF LAWS:
accuracy of expression, 12, 13.
of exchange and
meaning of term, 3,
bill

the, 636, 637.

5 et seq.

rules concerning,

development of, later than territorial law,
growth of, reasons for, 8 10.

7,

8.

—

value of general principles, in the study

of, 64, 65.

CONJUGAL EIGHTS:
296—300.

restitution of,

CONSENT OF PAEENTS:
part of form of marriage, 507, 664, 665, 831.

CONSTETJOTION:
based on intention of parties, 61
of bills and notes, 639—641.

—

64.

—615.
— 546, 653, 618 —620.
687 —690.
553 —

of contracts generally, 602

of contracts as to immovables, 544
of marriage settlements,
of particular

556,

contracts, 618

et

seq.

of wiUs, 731, 732.

— 758.

exercising powers of appointment, 754

CONSULAE OOUETS:
probates granted by, recognition

of,

in England, 384.

CONSULS:
domicil

of, 157,

158.

marriages before British, 673.
nationality of children of, 181.

powers of administration of property of deceased nationals, 487.

CONTINENTAL JUEISTS:
method of treating private international law, 16

et seq.

CONTEACT:
capacity as regards,

generally governed by lex domicilii, 577

— 580,

831

immovables, contracts relating to, 544, 855, 856.
mercantile contracts, query if lex loci governs, 580

—833.

— 583, 832>

836.
uncivilised countries, contracts in, 783.

damages

for

breach

of,

as

affected

by rate of exchange, 659,

660.
definition of, 572.

discharge of.

(See also, Banhru/ptcy .)

depends on the "proper law," 480—482, 615—617.
exception in case of a confiscatory law by enemy State,
615.
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CX)NTEAOT— coniiwed
form

of,

generally governed by lex lod contractus, 583

— 585, 635, 832.

exceptions:

of exchange and notes in certain cases, 588.

bills

— 546,

contracts as to immovables by lex situs, 544
585.

but in certain cases by lex

loci~ contractus, 865,

856.

contracts as to movables sometimes by lex situs, 586.

contracts

intended

operate

to

wholly

in

another

country (P), 586—588.
in uncivilised countries, 783.

interpretation and obligation of, 61.

generally governed by the "proper law of contract,'' 62, 482,

602—604, 621—625, 635.

—
—

contracts as to immovables, 544

—

620.
546, 553, 618
marriage settlements, 546, 553 556, 685 690.
made without consideration, validity of, 60, 589, 592.
performance by parties pxevented, 597 599.
"proper law of," what is, 482, 553, 672, 573, 588, 590, 602—616.
criteria of, 606 et seq.
immovables, contracts as to, how affected by, 544 546, 553,
618—620, 851—856.
intention, eSect of, on, 606 et seq.
presumption as to, in favour of lex lod contractus, 609, 612.
presumption as to, in favour of lex lod solutionis, 609, 610,

—

—

—

612, 613.

quasi-contracts, 703.

unenforceable by

BngUsh procedure, 575

—

577.

extra-territoriality, proof of, not necessary in case of, 576, 577.

validity of,

^

— 546, 851 — 855.
Act of Parliament, by, 673 — 575.
as to immovables, 544

as to movables, 573 et seq.

by "proper law of con688—593, 832, 861—866.

essential validity governed genierally
tract,"

intention of parties, in relation

meaning

to, 589, 859,

863, 864.

of, 689.

— 861.
English law, 593 — 596,
785.
Gerson, 784— 786.

other theories as to essential validity, 857
exceptions

where contrary to policy of
compounding an offence,
criticism of

Kaufman

862.

v.

where making unlawful by lex

loci contractus {?),

695

597, 859.

where performance unlawful by lex lod

—599,

862.

except as to revenue laws, 697, 699.
uncivilised countries, contracts in, 783.
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COliflliACT— continued

particular contracts, la\y governing, 618 et seq.

(See Affreightment.)

affreightment, 621.

(See Agency.)

agency, 656.

(See Average.)
(See Bills of ExohoMge.)

average, 629.
bills

and

notes, 632.

immovables, as

to,

642,

543—546, 618, 861—856.

(See Im-

movables.)
(See Interest.)

interest, as to, 654.

(See Marriage.)

marriage.

marriage settlements, 546, 553

—

566,

685

—693.

(See Mar-

riage Settlements.)

movables, as

to,

586, 620.

(See Movables.)

negotiable instruments, foreign, 650, 651.

through carriage, 626

— 629.

OONTEAOTUAi THEOEY OP DIVOEOE,

823, 824.

OONVEESION:
of immovables into movables, 541.

CONVEYANOE.

(See Assignmemt and Immovables.)

CONVICT:
domicil of, 150.

COOL.BY:
his

work on

" Constitutional Ldmitations " quoted, 684.

CO-PAETNEES:
jurisdiction over, in firm

name,

— 278,

275i

815.

OOPYEIGHT:
exclusive jurisdiction of English Court over, 239.

CO-EESPONDENT:
damages

against, enforceable under

Judgments Extension

Act,.

1858... 459.

jurisdiction of English Courts over, 290, 291.
jurisdiction of foreign Courts over, 419, 420.

recovery in English Court of costs awarded by foreign Court
against, 452.

OOEPOEATIONS:
capacity, law governing, 512.

domicil of,

163—166.

can there be more than one? 165.
differs

from that of members, 163.
must be, 164.

fixed at particular place,

non-trading corporations, 165.

no distinction between residence and, 163.
trading corporations, 164, 165.
liability of

members

of, 406, 612, 513.
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COEPOE ATIONS— coniiwMetZ
residence of, 163.
restrictions on enemy-controlled, 211.

service of writ on, 163, 244, 245, 511.

511—613.
winding-up of, 329, 331.
status of,

COSTS:
against co-respondent,
alien,

if

when

recoverable, 290, 291, 452.

resident in England, not obliged to give security for,

234, 762.

awarded in foreign revenue

case, not recoverable in

England, 453.

matter of procedure, 762.

OOUNTEE-CLAIM:
enemy, in actions against, 811.

alien

foreign ambassadors or sovereigns, in actions by, 221, 222.

governed by lex
vexatious,

COUNTEY.

when
(See

fori, 761, 768.
it is,

355

also. State.)

definition of, 4.

geographical meaning of, 69.

two meanings

of,

69

—

71.

COUET:
definition of, 67.

"of competent

jurisdiction,"

meaning

of,

40,

386, 387,

388, 429

^31.
"proper Court," meaning

of, 386, 387,

429—431.

COUET OE APPEAL:
bound by

its

own

decisions, 789, 865.

COUET OE PEOBATB ACT,

1857... 342.

COUET OE PEOBATE ACT,

1858. ..357.

CEEDITOE:
jurisdiction in bankruptcy on petition by, 323
priorities of,

OBTMES:
how

— 326.

law governing, 548, 707, 710.

far actionable as torts, 695

CEITEEIA OF JUEISDICTION.

—698.
(See Jurisdiction.)

CEOWN:
actions against the, 215.
nationality of children of persons in service of, 176, 180, 181.
residence abroad in service of, in connection with naturalization,
186,

186.

CURATOR BONIS:
under Scottish law, rights
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OUEATOES:
rights of foreign, in England, 535

— 538.

(See Lunatics.)

DAMAGE:
admiralty jurisdiction as

to,

done or received by

DAMAGES:

ships, 819.

—

measure of, on dishonour of bills, 644 646.
rate of exchange as affecting, for breach of contract or

tort, 659,

660.

DANISH LAW:
restriction on action for bre€ich of promise under, 765.

DEBTOE:
definition of, in

Bankruptcy Act, 312, 313.
on petition by, 326, 327.

jurisdiction in bankruptcy

DBBTOES ACT,

1869:

bankruptcy jurisdiction under

sect.

5 of, 321, 323.

DEBTS:
and foreign, 709, 710, 871.
law governing, 565 568.
immovable security for, void, if debt void by lex loci contractus,
assets liable for English

assignment

—

of,

864.
locality or situation of,

payment

priority in

342—347, 491,

565, 568.

of, 548, 707, 710.

procedure in recovery, governed by lex
rate of exchange as affecting

amount

fori, 566, 567.

of, 659, 660.

rights of foreign personal representative with reference

to,

490,

491.
rights to foreign, of English administrator, 379

— 381.

specialty, rules as to situs of, 343, 345, 348, 350.

when

treated as immovables, if secured on immovables, 343, 540,

870.

when treated

as reduced into possession, 491.

DECEASED BEOTHBE'S WIDOW:
Marriage Act of 1921 referred

to,

664, 676, 681.

DECEASED WIFE'S SISTBE:
Marriage Act of 1907 referred

DBOLAEATION OF ALIENAGE,

DEEDS OF AEEANGEMENT

to,

573, 681.

198—201.

ACT,

1887... 569.

DEFINITIONS
of topics discussed, 1 et seq.
of various terms used in this work, 67

DELICTS,

694.

(See Torts.)
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DENIZAET:
his definition of

DENIZATION,

"domical" quoted, 791.
(See NaUonaUty.)

168, 191.

DEPENDENT PEESONS:
domicil

home

of,

126—139.

(See Domicil.)-

of, 91.

meaning of term,

68, 73

—

75.

DEPORTEE:
domicil of, 150.
wife's domicil, 135.

DESCENT:
nationality based on, 176

—

181, 809.

DESERTED WIPE:
divorce of, 827, 837, 838, 845.

domicil of, 135.

DIOBT, A.

v.:

article in

"American Law Review"

refeorred to, 634.

his " Law of the Constitution " referred to, 681
his " Parties to an Action " referred to, 233, 234.

DIPLOMATIC AGENTS,

216, 217, 218, 388, 389.

DIPLOMATIC PRIVILE&ES ACT,

(See Ambassadors.)

1708... 216, 220.

DISBURSEMENTS:
admiralty jurisdiction as

DISCHAR&E:
contracts, from, 615

822.

to,

—617.

(See Contracts.)

English hajikruptoy, under, 371, 483—485, 847—849.
(See also, Bankforeign bankruptcy, under, 477 483, 847.

—

ruptcy.)

from English debt by

debtor's

payment

to foreign personal repre-

sentative, I9I, 492.

DISCOVERT:
cannot be granted in respect of proceedings as to foreign lands,
225.

DISHONOUR:
la-ws

governing duties of holder of

measure of damages

bill,

as to, 642.

on, 644.

DISTRIBUTION OP ASSETS:
administrator, by, 713, 714.
Court, by the, 714, 715.
law governing on death is lex domioilii at death, 712, 713,

870, 873.

57

D.
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DIVOEOE.
by

(See

also,

Judicial Separation.)

action of parties, not recognized in English law, 840.

Colonial divorces,
jurisdiction based

on domicil, 836, 837.

case of deserted wife, 836, 837, 846.
effect of,

effect of,

on domicil of wife, 138, 139.
on nationality of wife, 185, 197.

English, divorces,

allegianoe of parties immaterial, 285, 288.

domicil at date of marriage immaterial, 285, 288, 289.
exceptional cases of jurisdiction, 294, 826 et seq., 866.
jurisdiction of, generally based on domicil, 43, 46, 285, 291.

over co-respondent though not domiciled iu England, 290,
291.

place of marriage immaterial, 285.
place of offence immaterial, 285, 287.

residence of parties immaterial, 285, 288.
serving citation out of England, 285.

—

suggested amendments of law, 833, 835 838.
validated by Act of Parliament, 293.
when English marriage is annulled by foreign Court, 294,
826 et seq., 866.
foreign divorces,

England, 468, 469.
general rule as to basis of jurisdiction, 43, 285, 291.
jurisdiction generally based on domicil, 416
423.

effects in

—

of English marriages, 416, 417, 418, 420, 841
of foreign marriages, 416, 418, 422.

—843.

on grounds not recognized in England, 418, 840, 841.
over co-respondent though not domiciled, 419, 420.
pretence of domicil invalidates, 418, 436, 437.
jurisdiction occasionally not based

on domicil, 422, 423.
jurisdiction based on nationality, 422.
Scottish divorces of English marriages, 420. 421, 843

— 845.

theories as to, 823.
(1) contractual, 823, 824,

841—843.

(2) penal, 824, 825, 843.
(3) status,

825.

Indian divorces.
Divorce Act of 1869 quoted, 421, 845.
domicil in India necessary for, 421, 846.
residence in India insufficient for, 421, 846.
validation in

England of divorces not based on domicil,

421,

847.

law of the renvoi in connection with, 422, 423, 780, 781.
on the remarriage of divorced persons, 468, 469, 503.
variation of marriage settlement on divorce by English Courts,
restrictions

686.
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DOMICIL.

(See

also, L&ia domioiUi.)

analysis of term, 83 et seq.

Anglo-Indian, meaning

of, 159, 160, 796, 797.

rules as to, 159, 357.

area of, 94

—98.

as distinct

from personal law, 839.

ascertainment

of,

general rule, 139.

from

legal presumption aj-ising

actual presence, 140.

ascertained former domicil, 141.
choice, domicil of,

abandonment
animo et

mode

of,

effect of,

acquisition of,

of,

121

—123.

facto, 122.

123—126.
by residence ajid intention, 109 117.
by other means impossible, 117 120.
determined by English Court on English prin-

—
—

ciples, 119, 120.

in itinere, not possible, 117, 118.
allegiance need not be changed, 115, 116.

foreign law not affecting acquisition of, 119, 120.
possible exception, 135, 295, 828.

home

differs from, 111.

(See Home.)

intention, nature of, required for, 113

— 117.
—

must amount to purpose or choice, 113 115.
must be to reside permanently or indefinitely,
must be to abandon former domicil, 116.
need not be
meaning of, 104,

change allegiance, 116.

to

105.

residence necessary for acquisition of, 112.
commercial, 100, 146, 740—745, 812.
166.
(See Corporations.)
corporations, of, 163

—

death, place of,

its

relation to, 141.

definition of, 68, 72, 83,
difficulties

790—799.

attending attempts

at,

793

— 800.
— 798.

special difficulty in certain oases, 796

Anglo-Indian

oases,

159, 160, 796,

797.

allegiance oases, 797.

heaia

oases,

153—156,

797, 798.

true test of good, 796, 798.
definitions of, various ones criticised, 790 et seq.

Denizart, 791.

Prench Code, 791.
Italian Code, 791.
Kiridersley,

V.-C,

793, 798.

PhilUmore, 792, 798.
Pothier, 791.

57 (2)
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DOMIOIL—continued.
definitions of, various ones oriticiaed

Eoman

continued.

law, 790.

Savigny, 791.
Story, 97, 792, 798.
Vattel, 791.

dependent persons,

of, 74.

general rule, 126.

not acquired by their

own

act, 136, 137.

domicil prima facie retained, 137, 138.

last

1'32.

insane persons, 131,
'

married women, 134^137, 293, 828.
when marriage declared nuU, 139, 302, 303.

'
'

minors, 127, 136.
does not acquire power to change by marriage, 136, 137.

how

guardian,

far domicil of, can be chainged by, 129

—131.
guardian or mother, how far fraud

of, lafEects,

106—109,

illegitimate, rules as to,

131

127, 128.

legitimate, rules as to, 106 et seq., 127 et seq.

legitimated, rules as to,

remarriagte of mother,

106—109,

how

127, 128.

it affects, 133,

widow's change of domicil, effect
without living parents, 130, 131.

134.

of, on, 129.

deserted wife, of, 134, 135, 826—828, 837, 838.
divorced woman, of, 138, 139.
effect of

change

evidence

of,

of.

142

(See-OAcwigre of Domioil.)

et seq.

expressions of intention, effect of,

as,

length of time of residence, effect of,

mode

of residence, effect of,

residence

as,

144.
as, 145, 146.

147.

generally prima facie, 145.

is

residence sometimes not prima facie in case of, 147,

ambassadors, 145, 148, 157.

Anglo-Indian domicil,
consuls,

159,' 160.

158.

157,

convicts, 150.
eoclesiaistics, 160.

exiles,

150—152.
153—156.

invalids,

lunatics, 74, 152, 153.

military persons, 158.

naval persons, 158.
officials

generally, 156, 157.

refugees, 150

—152.

servajits, 160.

students,
forensic,

meaning

160.
of, 100.
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DOMICII.,

continued.
general rules as to, 83 et seq.
no person can in law be without a domicil, 98, 99.
no person can have more thaa one domicil, 99 103.
domicil once acquired is retained until changed, 104..
.

,

—

residence and animus manendi sole constituents of domicU
162.

home, relation

to, 84r— 94.
not identical with, 92

intention as affecting,

(See Home.)

—94.
113 — 117,

144.

judicial separation, as affecting, 135:.

—

jurisdiction based on, 49, 52

55,

258—261,

401, 407", 408.

in bankruptcy proceedings, 321, 322, 474, 476.

(See Banh-

rujrtcy.)

in divorce proceedings, 43, 286, 291, 416, 420, 826^838.
Divorce.)
in actions in personam,

268—261, 401,

407, 408.

(See

(See Juris-

diction.)

in separation proceedings, 296, 298, 299.
in nullity proceedings, 301
304, 424
426.

—

—

legitimation depends on paternal, 621

matrimonial, meaning

of, 554, 666,

— 533.

687 et seq.

(See MatHmonial

Dom,icil.)

nationality and, distinction between, 106

—

108.

tendency of foreign jurists to abolish, 107.
necesseiry, 149.

origin, domicil of,
birth, every person receives at, 104, 106.
fiction of law, is a, 106.

foundlings, of, 106, 108, 140.

general nature

how

lost,

of, 104, 106.

121—124.

illegitimate persons, of, 106, 108:

legitimate persons, of, 106, 108.

legitimated persons, of, 106, 108, 109.
loss of, impossible without new domicil, 121

— 124.

posthumous children, of, 106, 108.
resumption of, 124 126.
whether domicil acquired later than birth can be regarded

—

as,

104, 106.

plurality of domicils, 99

— 103.

different domicils for different purposes,

—103.

99

no person can have more than one, 99.
exception under Domicile Act, 1861... 102, 103.
peculiar case of corporations sole, 165.

presumption of law as to, arising from actual presence, 140, 141.
ascertained former domicil, 141, 142.
'

origin, domicil of, 106, 121.
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DOMICIL

continued

—98.

residence, definite place of, not necessary lor, 94

(See Residence.)

difference between, and, 101, 112, 259.
status,

how

related

to,

various views as

115, 504 et

506

to,

se'q.

— 508.

uncivilised countries, in, 782.

widow's, 138.

DOMICILE ACT,

1861. ..102, 103, 487.

DOMINION:
definition of self-governing, 193.
troops, divorce of, 827.

DONATIO MORTIS CAUSA:
validity of, governed

by lex

situsi 561.

DONEE OF POWEE OF APPOINTMENT:
capacity to exercise, law governing, 740

wHch power may

— 744.
—
—

be exercissd, 744 758.
material validity of exercise of power by, 758 760.

forms in

DONOE OF POWEE OF APPOINTMENT:
position relative to donee, 741, 742.

DEAWBE:
of a

bill,

law governing position

of, 639.

(See Bills of ExchiMge.)

DUTCH LAW:
restriction

on testamentary power under, 760.

right of father to children's property under, 516.

ECOLESIASTIO:
domicU

of, 160.

EFFECTIVE JUDGMENT:
meaning of, 41, 42.
power to give, as basis of

jurisdiction, 40

—

43, 45 et seq., 223, 399.

EGYPT:
British subject can acquire domicU in, 88, 93, 291.
nationality as British not acquired by birth in, 170.

renvoi in Egyptian law, 552, 781.

ELECTION:
rules as to, in Case of wills, 872

EMANCIPATED MINOE,

— 878.

509.

EMBASSY:
marriage

at,

667—669, 673.

EMIGEANT:
domicil of, 117, 118, 146, 148.
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(See Alien Enemy.)

ENGLAND:
defined for purposes of this work, 68.

meaning

explained, 71.

of,

ENGLISH CONTEACT,

590, 619, 629.

ENGLISH LAW:
applicable to British ships, 72, 669, 670, 699.
as national

law of British subjects, 669, 779.

ENGLISH MAEEIAGE:
divorce of, 416—420, 841—844.

ENGLISH WEITEES:
their

method

of treating private international law, 11 et seq.

EQUITABLE INTEEESTS:
in foreign lands under English law, 225

— 230,

545, 546.

EQUITABLE JUEISDIOTION:
to

remedy defective execution of appointment, 751.

EQUITY:

—229.

acts in personam, effect of rule

remedies

of, a

on jurisdiction, 226
matter of procedure, 765, 766.

EEEOE:
validity of foreign

—

judgments not affected by, 444 447.
under grant of administration

validity of rights of third parties

made

in, 427.

ESSENTIAL VALIDITY:
of contract, 593—599.
of will, 721, 723—725, 736, 758—760.

EVIDENCE:
governed by lex

fori, 761, 766, 767.

(See Procedure.)

EXCHANGE, BATE OP:
damages

for breach of contract or tort as afEected by, 659, 660.

EXECUTION OE POWEES OE APPOINTMENT:

—

capacity for, 740 744.
formal validity of 744—757.

material validity of, 758

— 760.

EXECUTOE DE SON TORT:
foreign administrator,
is,

who

acts without

English grant in England,

485, 491.

EXECUTOES.

(See Administration.)

EXILE:
domicil of, 150—152.
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EXPATEIATION:
oonditions and effect of

,

198

— 201.

EX-TEEEITOEIAl LAW,,4.
in case of British subjects,

(See Nationality.)

(See Law.)
probably, English law^ 669, 670, 674,

is

779.

EX-TEEEITOEIALITY:
364

— 369.

(See Ba,nhruptcy .)

English
English
English
English

winding- lip order) of, 363, 371. (See Companies.)
grant of administration, of, 374. (See AdiTninistration;)

Gaming

Acts, of, 576, 577.

bankruptcy,

judgments,

of,

of, 862, 363.

imperial Act of ParHament, of, 363, 364, 48a, 573, 574, 672, 675, 685.
marriage, as affecting form of, 662, 667 669.

—

not normally enjoyed in England by British subjects, 219, 668.
of ambassador's or diplomatic agent's house, 667.

of sovereign, 215

— 217.

EXTINCTION OE OBLIGATIONS.

(See Discharge.)

FAOTOE LOCO TUT0RI8:
right of, to property of Scottish minor in England, 520.

FAMILY EELATIONS:
by what law governed, 514
Husband and Child.)

et seq.

(See

also.

Parent, &uardicm,

EAEWELL,

Sir G.:
"Concise Treatise on Powers"

FINANCE ACT,
FIEM.

cited.,

755, 758.

1894... 346, 381, 382, 496.

(See Partnership.)

FLAG,

621.

.

(See

Law

of Flag.)

F(ELIX:
his

method referred

FOOTB,
his

to, 15, 19.

J. A.:
" Private International Law " referred to as
bankruptcy, recognition of foreign, 477.

work on

law governing capacity to, 577, 580.
law governing validity of, 588, 859, 860, 862.
contract, law governing interpretation of, 602.
domicil of wife deserted by husband, 134.
equity, acting in personam, 223.
contract,

contract,

foreign administrator, title of, 491.

legitimated child succeeding to English leaseholds, 532.
lex looi contractus, contract

made

unlawfully, 595.

priority of creditors in admimstratioti, 710.
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POEIIOLOSURE:
of mortgages of foreign land, 229, 854.

FOREIGN:
deflnition of, 67, 71, 317, 815, 820.

sometimes used in restricted sense, 102, H7, 639.

FOREIGN ADMINISTEATOE:
powers

489—493,

of,

709, 710.

FOREIGN COMPANY:
jurisdiction to

wind up,

332, 333.

FOREIGN COUNTRY:
definition of, 68, 71, 639.

law

of,

not enforceable by English Court,,

FOREIGN COURTS.

in, 224.

(See Judgments, Foreign, and Jurisdiction

(m.).)

FOREIGN DECISIONS:
use of, 21.

FOREIGN FACTORIES:
marriages

at,

667.

FOREIGN GUARDIAN:
authority of, 517—520, 548.

FOREIGN HEIR:
election by, 873

— 878.

FOREIGN INTERESTS:
legislation as to, in companies, 210.

FOREIGN JUDGMENTS.
FOREIGN LAND.

(See Judgments.)

(See Immovables.)

includes land in Dominions, 39.

FOREIGN LAW:
acts contrary to, will not be enforced

by English law, 597

—601,

619, 854.

assumed

to

confiscatory,

be same as English unless contrary proved, 789, 878.
when recognized in England, 562, 615.

does not affect acquisition of domicil, 119, 120.
possible exception, 135, 295, 828.
retrospective,

when

recognized, 704, 705, 713, 760.

FOREIGN MARRIAGE

ACT,

1892:

efCect of, 29, 34, 573, 574, 661, 662, 663.

(See Marriage.)

FOREIGN SHIP:
nationality of child born on, in British waters, 173

when

jurisdiction over, exercised, 216, 816 et seq.
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POEEIGN SOVEEEIGNS.

(See Sovereigns.)
English Oourts will not enforce interfereoioe with authority of,
34, 39.

EOEEIGNEE.

(See

also. Alien.)

bankruptcy jurisdiction over, 317, 319.

POEM:

—

exchange, 635 639.
of, 583
588.
(See Contracts.)
immovables, of contracts, &c., as to, 544 546, 585.
marriage, of, 661 et seq.
bills of

—

contracts,

—

marriage settlement, 587, 588, 686.
movables, of alienation of, 561 571.

—

wiUs, of, 556, 557, 722, 723, 725—730.

power of appointment

wills exercising

FOEUM.

(See

also.

Lex

(See Wills.)
of,

and Jurisdiotion.)

fori

oUigationis, 55, 262 et seq., 265, 409, 410
rei sitae,

413

— 753.

744

—415.

— 412.

EOUNDLING:
domicil of, 106, 108, 140.

PEASEE:
on

"

Husband and Wife," referred

to

as to capacity to contract, 510.

as to change of domicil, 115.
as to divorce, 843, 844.
as to legitimation, 527.

as to marriage, 672.
as to status in connection with contract, 510.

PEAUD:
change of minor's domicil impeachable for, 131.
foreign bankruptcy, discharge impeachable for, 485.
foreign judgment impeachable for, 433 439.
rights of third parties under judgments voidable for fraud, 427,

—

442—444.

PEAUDS, STATUTE OF:
effect of, 546, -555, 556, 575, 764, 765.

PEEIGHT.

(See Affreightment.)

FEENOH CODE:
community of goods

of

husband and wife under, 556, 692.

deed of gift under, 570.
definition of

''

domicil " quoted, 791

form of marriage, 295, 304, 831.
restriction on testamentary capacity, 760.

FEENOH CONTEACT.

590.
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GAMING ACT, 1835... 576.
GAMING ACT, 1845. ..457, 465, 575, 576.
GAMING ACT, 1892. ..575.
GAMING CONTEAOTS, 454, 465, 575, 576, 591.
GENBEAL AVEEAGE, 629. (See Average.)
GENEEAL MAEITIMB LAW:
conception of, 701.

GEEMAN

CIVIL CODE:

rule as to renvoi, 778.

GOODS.

(See Movables.)

and choses in

distinction between,

action, 75.

GOODWILL:
situs of, 346.

GOUDY,

H.:

"

Law

on

of Bankruptcy in Scotland," referred to

as to definition of bankruptcy, 472.
as to effect of special

bankruptcy

GOVEENMENT OP lEELAND
GEEEK LAW:

ACT,

rules, 708.

1920... 381, 459, 495.

as to marriage, 295, 828.

GEETNA GEEEN MAEEIAGES:
validity of, 665, 833.

GUAEDIANSHIP:
appointment by English Court of guardian for Britisb minor domiciled abroad, 520.

appointment of foreign guardian must be by Courts of domioil, 520.
guardian ad litem, for foreign minor, 520.
authority of foreign guardians in England, 517, 519.
rights of foreign guardians over child's movables in England, 519.
520.

over child's immovables in England,
548.

HALL, W.

E.:

his " International

Law "

quoted as to foreign sovereigns and am-

bassadors, 216, 220, 388, 389.

HANOVEEIANS:
nationality of, during personal union of Kingdoms, 170, 197.

HANSON,

A.:
on " Legacy and Succession Duty," quoted
locality of debts, 343, 345.
locality of shares, 348.
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HEALTH

OASES:

bearing

of,

,,

..

on doctrine ol domioU, 153

— 156,

J..fc

.

^

797, 798.
-

.

J

HBIE:
870—872.
must be born in wedlock,

right, of recourse of,
to real property,

527, 528, 530, 531, 851:

to real property in England, or foreign immovables, doctrine of

872—878.

election by,

HEEITABLE BONDS:
recognised here as immovables

whan immovables

in Scotland, 540,

870.

HEYWOOD AND MASSEY:
on "Lunacy Practice," referred

HIGH

to, 536,

537.

SEAS:

,,-

.,

law governing British ships on, 72, 670.
torts on, by what law governed, 699.
(See Torts.)

...

-•

HINDU:

^ -

<

.

marriage with, law regarding, 289, 502j 839.

HIEE OF SHIPS:

;

;

admiralty jurisdiction as

to, 817, 818.

-

,^

HOLrDBE:
under Bills of Exchange Act, 1882... 633.

HOLLAND,
his

Sir T. E.:
"Jurisprudence" referred

HOME:
abandonment
-'

of,

89

to,

11, 12, 14, 15, 498, 500.

3,

—91.

acquisition of, whether coinciding with

abandonment

of,

89

—91.

definition of, 85.

dependent persons, what is their, 91.
difference from domicil, 93, 94.
domicil compared and contrasted with, 68, 92

—94.

domicil of choice not identical with. 111.
illustrations of definition of, 85

— 87.

intention to reside an essential of, 86, 87.

married women's, 135.
meaning of, 84 et seq.
most persons have a, 88.
plurality of, 89.
I'esidence,

how

— 87.

far essential as regards, 84

results of the definitio4 of, 88

—91.

HUSBAND AND WIPE:
married woman's domicil, 134—137, 139, 293, 302, 303, 828.
(See Marriage
693, 787.

proprietary rights, 546, 553—556, 685
Settlement.)
eifect of

Be

Nicols cases, as
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HUSBAND AND WIFE— oontmued.
relations between,

what law'govetas,

514.

right to maintenance, each by the other, 693.
succession on death to each other, 690
wife's capacity to contract,

—

693.

law governing, 582, 693.

ILLEGITIMATE CHILD:
domicil of, 106—109, 127, 128.
nationality of, 171, 181, 183.

IMMOVABLES:
bankruptcy, effect

of, upon, 364, 366, 471, 472, 473.
capacity to deal with, govemefl by lex situs, 543, 544, 583.
chattels real usually included in, 75, 76, 475, 530, 532, 716.
contracts as to, governed by lex situs generally, 544 546, 553,

—

618—620, 851—856.

— 546,

exceptions to this rule, 544

conveyances

of,

553

—556.

governed by lex situs, 642, 544, 545.
invalid by lex situs, may be valid as contracts
or equitable mortgages, 544 546.

—

definition of, 68.

devolution of, governed by lex situs, 527, 547, 548, 716, 869, 870.
equitable mortgage of, 545, 546.

explained and compared with " real property," 75, 76, 77.
foreign judgments as to.
(See Judgments.)
foreign land, equitable interests in, 225 230, 544 546.

—

formalities as to, governed

by lex

situs,

544

— 546,

—

685, 851

—856.

general rule as to law governing, 542.
heritable bonds, 540, 870.

223—230, 351, 694, 695.
where defendant out of England, 226, 227.
jurisdiction in respect of English, where defendants out of England, 254—258.
law determining what are, 539 541.
jurisdiction as to foreign,

—

leaseholds included in, 75, 76, 77, 530, 532.
lex situs governs rights over, 37, 542.

exceptions to this rule, 653

—

559, 787.

assignment of bankrupt's property, 667.
contracts, effect of, 553—556, 852—856.

—

husband's and wife's rights, 553 556, 787.
559.
limitation of actions, 557
wills of personal estate of British subjects, 666, 557, 725

—

—730,

787.

to, governed by lex fon{?), 557
marriage, effect on, 646, 663 656, 787.

limitation of actions as

mortgages

—

immovable property,

of, treated as

— 569.

72, 343, 540.

prescription, title by, 648.

proceeds

of,

treated as movables, 541.

security for debt void by lex lod contractus also void, 854.
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IMMOYABIJES— continued.
law governing contracts as

Story's theory as to

succession to, governed by lex
title to, actions

as

to,

situs,,

foreign, 223

to,

542.

544, 547, 548.

— 225.
—

225, 694, 695.
trespass to, actions as to, foreign, 223
(See Wills.)
wills of English, under WiUs Act, 1861. ..556, 657.
wills of,

governed by lex

situs, 547, 548.

IMPERIAL OONFEEENOB,

1921:

resolution as to nationality, 176, 809.

IMPBEIAL NATUEALIZATION,

193, 194, 809.

EOEM OE MAEBIAGE:

IMPOSSIBILITY OF LOOAL

English form available, 671, 672, 685.

INOAPAOITT:
penal or religious, not recognized, 37, 502, 503.

INOESTirOUS MAEEIAGBS:
not recognized as valid by

INCOME TAX ACT,

BngKsh

Courts, 675, 679, 681, 682.

1853... 101, 164.

INCOEPOEATION OE EOEEIGN LAW:
in contracts, 62.

INDEMNITY.

(See Act of Indemmty.)

INDEPENDENT PEESON:
domicil of, 103 et seq.

equivalent in

many

cases to person sui juris, 73.
68, 73

meaning of the term,

—

75.

INDIA:
bankruptcy

in, 471, 472, 483.

divorces in, 160, 421, 469,

domicil in, 160, 357.

845—847.

(See Divorce.)

(See Domicil.)

probates in, 384, 497.

INDIAN COUNCILS ACT,
INDIAN DIVOEOE ACT,

1861... 845, 846.

1869... 419, 421, 469, 845.

INDIAN DIVOEOES (VALIDITY) ACT,

INDIAN INSOLVENCY ACT,
INDIAN SUCCESSION ACT,

1921... 160, 421, 847.

1848. ..367, 471, 473, 477, 483.
1865... 160.

INDOESEMENT:
of bills and nptes, law governing form and effect of, 635.
Bills.)

INFANTS.
aliens,

(See Minors.)

— 204.

when minors become, 202

capacity to contract, 581

— 583.
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[NFA'NTS— continued.
"child,"

meaning

of, 531,

(See BomicU.)
guardian's rights over, in England, 517
domicil

of, 127, 136.

— 519.

(See Gfuardian-

ship.)

legitimacy of, 520. (See Legitimacy.)
851.
(See Legitimation.)
legitimation of, 521
533, 849

—

—

nationality of, 169 et seq., 176 et seq.

(See Parent.)

parents' rights over, in England, 514, 515.
sailor or soldier, capacity to

make

will, 743.

INPEEIOE OOTJETS JUDGMENTS EXTENSION ACT,

1882... 429,

458.

IN.nJNCTION EESTEAINING PEOOBEDINGS ABEOAD:
in administration action, 358, 377.
in bankruptcy

and winding-up,

368, 372.

in divorce, 358.

in other oases, 229, 355, 358, 361.

INSANE PBESON.
INSOLVENCY.

(See LmnaUc.)

(See Bankruptcy.)

INSUEANCE POLICY:
English law governing assignment

of,

out of England, 666, 669,

596.

proper law

of, 592.

INSUEEES:
English, of goods on foreign ships, 607, 631.

INTENTION:
contracts, in,

60—63,

572, 603.

domicil, as afiecting, 144.

expressed, as determining "proper law of contract," 606, 607.
general principle as affecting transactions, 60 64.
609.
inferred, as determining "proper law of contract," 607

—

—

presumed, as determining "proper law of contract," 609
"proper law of contract," as affecting, 572.

— 616.

INTEEEST:
determined hy "proper law of contract,"
on money tortiously used abroad, 655.

36, 654, 656.

INTEE-MUNIOEPAL LAW:
use of the expression, 16.

INTEENATIONAL LAW:
594.
incorporated in municipal law in certain cases,
15.
14,
compared,
13,
private
and
public
municipal Courts, 23.
rights under, not normally enforced in
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INTEENATIONAL, PEIVATB LAW:
use of the expression by Bar, 15.

mTEENMENT OP ENEMY vUJlEN:
effect

on right

to sue, 810.

ZNTEEPEETATION.

(S©e Construction.)

INTBEPEETATIOlsr ACT,
nSTTESTAOT,

1889... 187,

337, 547, 716 et seq.

384, 497, 817.

(See Succession.)

INVALID:
domioU

of,

153—156.

lEBLAND (NOETHEENANDSOUTBHEN):
enforoement
enforoement
enforcement
enforcement
enforcement
enforoement

of English bankruptcy in, 364 et seq., 483 et seq.
of English judgments, &c. in, 362, 429, 458, 459.
of English lunacy orders in, 533, 534.
of English vesting orders in,

363.

of English winding-up in, 363.

of Irish judgments in England, 458, 459.

lEISH BANKEUPT

AND INSOLVENT

ACT,

1857... 471, 481, 483.

lEISH BANKEUPTOT:
effect of, 471, 472, 483, 484.

lEISH LUNACY:
effect

of,

533, 534.

lEISH PEOBATE:
effect of, 495.

lEISH WINDING-UP PEOOEEDINGS:
enforcement

of, in

England, 363.

ISLE OF MAN:
included in British Islands, 634.
not part of United Kingdom, 68.
separate country in law, 71, 81

ITALIAN CODE:
Art. 6 of, quoted, 167, 507, 777.
Art. 7 of, quoted, 81, 777.
application of doctrine of the renvoi
definition of

''

domicil " quoted, 791

nationality as basis of divorce, 418, 423.
status

dependent on nationality under, 19.

JACOBS:
his

work on

" Domicil " referred to as to

minor's domicil, 106.

orphan's domicil, 131.
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JAPANESE MARRIAGE:
validity of, as

monogamous, 289.

JOHNSON, IN HE:
criticism of

judgment

778—780.

in, 120, 716,

JOVENAL BE DROIT INTERNATIONAL PRIVE:
quoted as t6 capacity

to contract, 582.

JUDGMENTS:
"effective,"
final

and

meaning

41

of,

— 43.

conclusive, 448, 449, 450.

in personam, 446.
in rem,

meaning and

JUDGMENTS

ACT,

effect of, 283, 446, 564, 822.

1838. ..272.

JUDGMENTS, ENGLISH:
extra-territorial

effect

in

certain cases:

—

bankruptcy, 363, 364—369, 371.
company winding-up, 363, 371 374.

—

lunacy, 363, 533, 534.
trusts. 363.

no extra-territorial effect generally, 362, 374.
under Administration of Justice Act, 1920... 462 465.
under Judgments Extension Act, 1868... 362, 429, 458—462.

—

JUDGMENTS EXTENSION

ACT,

1868. ..362, 429, 442,

458—462.

JUDGMENTS, POREIGN:
appeal, effects of pending, 448, 450.

assignment, effect

of, as, 442, 443.

cannot authorise variation of English procedure, 761.
definition of, 386, 387.

448—462.
must be, 449.
433—439.

effects of, generally, 429,
final,

and

for definite sum,

fraud, effect of, on,

in personam, effects of, 448

— 452.

actionable in England, 448.

when cause of action maintainable in England, 452
defence to action in England, 455 457.

—

— 454.

original cause of action not extinguished, 454, 455.
special extension to parts of United

— 462.
— 465.

Kingdom, 458

special extension to other British possessions, 462

in rem, effects of,

admiralty decrees, 465—467, 822.
divorce decrees, 468.

immovables, a^ to, 469.
movables, as to, 465 467, 469.
succession to deceased persons, as

—

to, 469,

470.

58

D.
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JUDGMENTS, FOEBIGN— cowiirawed.
invalid,
as

an assignment,

442, 443.

tMs work, 429.

definition of, lor purposes of
effects of, 441, 442.

invalidity, grounds of,

fraud by Court, 434, 435.
fraud by successful party, 433.
(See JurisddcUon.)
jurisdiction, want of, 429.
natural justice, disregard of, 440, 441.
private international law, disregard of, 439, 440.

no ground of,
being "proper Court," 430 432.
mistake, 444 447.
Judgments Extension Act, 1868, effect of, 458—462.

invalidity,

—

CJourt not

—

—

(See Jurisdiction.)
428.
mistake does not affect validity of, 444 447.
even though on face of proceedings, 445.
whether of fact or law, 444.
(See Penal Lmvs.)
penal, effect of.
jurisdiction, necessary for, 386

presumption of validity

judgment

satisfied

—

of, 444.

for plaintiff is good defence in England, 455

—457.
unenforceable directly in England, 429.
TJnited Kingdom, special extension of,

in,

458

—462.

validity of, general rule as to, 444.

JUDICATUEE ACT,

1873... 205,

307, 342, 382, 45S, 495, 496.

JUDIOATUEE ACT (lEELAND),
JUDICIAL EAOTOES ACT,

1877. ..381, 458.

1889. ..535.

JUDICIAL SEPAEATION:
296—300.
on domicil, 134, 135.

action for,
its effect

JUEISDIOTION:
(t.)

general pkinciplbs as to, 23
anomalous cases based on:

—

59.

convenience, 58, 59.

domicU, 49, 52—55, 258—261, 401, 407, 408.
place of obligation, 55, 56, 262 et seq., 265, 408.
410.
possession of property, 56
58, 397, 408
{See
residence, 52—54, 55, 258—261, 401, 408, 464.

—

—

Sesidence.)
capacity

for effective judgment,

effect

of,

40

—43.

consistency with paramount English, law, effect of, 32
" Court of competent jurisdiction,"

meaning

—

40.

of, 39.

fundamental question in cases involving foreign element,
1,

2.
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JUEISBIOTION— C(wi«iw*ed.
(l.)

GENERAL PBINOIPLES AS TO
kinds of jurisdiction, 45

continued.

— 50.

in 'personam, in actions, 47 et seq.
in rem, in actions, 45.
status and divorce, in actions as

to,

46, 47.

succession, in actions as to, 47.
meaning of term " jurisdiction," 213.

objections

to, 51, 52.

staying action, as

to,

355

— 361.

territorial limits, efiect of,

voluntary submission, efiect

23—32,

{n.) ENGLISH COUETS, JURISDICTION
(a)

when

398.

of, 44, 45.

215 et seq.

OF, 212, 213,

jurisdiction does not exist, 215 et seq.

arrangement under Companies Acts,

to

enforce in

371, 372.

colonies,

penal laws, to enforce foreign, 230.
persons, in respect of certain, 215

— 222.

alien

enemy, 234.

ambassadors, 216 et seq.

ambassador's suite, 216.
foreign sovereigns, 215 et seq.
set-off,

exception as regards, 221.

trading, exception as regards, 222.

voluntary submission, exception as regards, 220.
subject-matter, in respect of certain, 223 et seq.
title

to foreign immovables,

223

— 225.
— 225.

trespass to foreign immovables, 223

(b)

when

jurisdiction does exist, 233 et seq.

connection of jurisdiction and service of writ, 242,
251, 252, 276, 353.

what persons, 233

in respect of

— 238.

alien enemies, 234, 811.

ambassadors and foreign sovereigns, 220
persons by estoppel, 235—238, 272—275.

— 222.

in respect of what subject-matter, 225—230, 238, 239.
in respect of what kinds of action, 240.

(See Adminis-

administration actions, 240, 339.
tration.)

admiralty actions in rem, 215, 240, 280—284, 815
(See Admiralty.)
822.

—

bankruptcy proceedings, 240, 323.

(See Bank-

ruptcy.)
collisions at sea,

divorce

700—703, 819.

proceedings,

240,

Divorce.)

58 (2)
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JURISDICTION— cojiiiJMted
(ri.)

op^

oontmued.

jurisdiction does exist

continued.

ENGLISH COURTS, JiTBiSDiCTiON
(b)

when

in respect of

what kinds of action

in personam, actions, 48

where defendant
corporation

is

—

continued,

50, 240, 241 et seq.

in England, 48, 242, 243.

may

though

office

abroad,

where defendant is out of England,
et seq., 813—815.

49, 250'

be,

243, 244.

" relief "

when domiciled in

against,

England, 258-261.
whei-e action concerns land in England, 254

—258,

813.

where contract is made in England or to be
governed by English law, 253, 254, 262

—266,

813, 814.

exception as to Scotland, 264, 813.

where contract, to be performed in England,
broken, 264, 265, 813, 814.

is

exception as to Scotland or Ireland, 264,
813.

where firm carries on
name, 275—278, 815.

business in firm

—

where injunction is asked for, 265 267, 814.
where mortgage of personal property is to be
enforced, 271, 272, 814.

where person out of England
party, 267—271, 814.

where

tort is

is

necessary

committed in England, 265,

814.

third party notices, 279.

(See Service of

Writ.)
judicial separation proceedings, 296

— 300.

legitimacy proceedings, 240, 305.

(See Legiti-

macy.)
nullity of marriage proceedings, 240, 300

829—831.

— 305,

(See Marriage.)

restitution of conjugal rights proceedings,

296

—300.
succession

proceedings,

350

240,

— 354.

(See

Sioccession.)

winding-up
Com,panies
(ill.)

proceedings,

240,

329

— 334.

.

FOREIGN COURTS, JURISDICTION OF, 213, 214.
(a) where jurisdiction does not exist, 388

— 391.

persons, in respect of, 388, 389.

subject-matter, in respect of, 389
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JUEISDICTION— cojMSiTi^erf.
(ni.) FOREIGN COURTS, JURISDICTION OF
(b)

where jurisdiction

d,oes

oonUmied.
392.

exist,

administration actions, 427.

(See Administration.)
(See Bankruptcy.)

bankruptcy proceedings, 472.

divorce proceedings, 416, 422.
(See Divorce.)
in personam, actions, 393
412.

—

—
—

where defendant is resident, 50, 393, 399 401.
where defendant is a subject, 50, 393, 401, 402.
where plaintiff submits, 50, 393, 400, 402 407.
where defendant voluntarily appears, 394, 402
404.

where defendant contracts

to submit, 394, 404

407.

not where defendant

—
56 —

domiciled, 52

is

407.

not where defendant has property,

55, 401,
58, 408,

409.

not where defendant

present at time of obli-

is

gation, 55, 56, 409,

410—412.

—

in rem, actions in, 57, 413
415.
nullity of marriage proceedings, 424.
riage.)

may depend on

(See Majr-

cause of nullity grant, 425.
(See Succession.)

succession proceedings, 427.
variation

marriage

of

settlement

on

divorce

of

parties, 686.

JUEY:
alien cannot sit on, if challenged, 210.

JUSTINIAN'S CODE:
definition of " domicil " quoted, 790.

KAUFMAN

V.

GEB80N

discussion of case of, 36, 595, 784r— 786.

KEITH, A. BEEEIEDALE:
his " Imperial Unity and the Dominions " referred to, 72, 174, 194,
208.
" Eesponsible Government in the Dominions " referred to, 473,
827, 846.

"Theory of State Succession" referred to, 23,
" War Government in the Dominions " referred

171, 184, 197.
to, 174.

KEY INDUSTEY:
restrictions on alien interests in, 209.

LAND.

(See Immovables.)

definition of, 336.

jurisdiction in matters affecting, 46,

law affecting rights
marriage; effect

of,

223—225, 389—391, 694, 695.

542 et seq.
on, 546, 553
556, 787.

in, 37, 527,

perpetuation of testimony as
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LAND TEANSFER

ACT,

1897:

on personal representative, 335, 337, 547, 709.
on title to English land, 391.
only extends to England, 339, 382.
effeci of,

LANGUAGE:
knowledge of English, as condition of naturalization, 185.
substitution of other ofl&oial language in dominions, 194.

LAW:
choice of, rules as

meaning

to,

498 et seq.

of, 3, 6.

and

"territorial"

" extra-territorial " distinguished, 4,

5.

LAW, MAEITIME:
as afEecting torts

same in Scotland

on high seas, 700, 701.
as iu England, 701.

LAW OP OOUNTEY:
different

meanings of term in this work,

doctrine of the renvoi and, 771

when applied

foreign country,

—781.

to,

6,

79

—

82.

79, 81, 771

means whole law,

781.

meaning

LAW OE

of,

doctrine of the renvoi in connection with, 771, 772.

DOMIOIL.

meaning

of, in

(See

also.

Lex

domioiUi.)

connection with succesaion, 81, 713, 717, 771 et seq.

LAW OF ENGLAND:
meanings
use

of, 6, 7.

of, in this

LAW OF

work, 79

—

81.

FLAG:

affreightment

contracts

prima,

facie

governed

621.

(See

coUisioili,

700,

by,

Affreightment )
authority of shipmaster governed by, 625, 626.

meaning of term, 621.
question of application of, to cases of

damage by

701, 702.

LEASEHOLDS:
are immovables in private international law, 75, 76, 77, 530, 532.
control of Scottish executor over, 496.

in England, can legitimated child succeed to, 531, 532.

personal property in English law, 75, 76, 77.

LEGAOT:
for masses, valid

by English law, 725.

material validity regulated by law of domicU, 692, 693, 723
736, 739, 740.

LEGAL PEOOBEDINGS AGAINST ENEMIES
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liEGITIM:
on freedom of disposition in Scottish law, 693.

restriction

HBGITIMAOY:
essentials of, 520, 521.

jurisdiction as to declaration of, 191, 193, 305
conditions giving rise to, 307
309.

—

legitimation,

how

Z egitimation

— 307.

far it constitutes, 521 et seq., 849

— 851.

(See

)

polygamous marriages, effect of, as regards, 290, 532.
real property in England, as regards, 527
532, 787.

—

I4EGHTIMAOY DBOLAEATION ACT,

1858... 189.

193,

298,

305—

311, 829.

LEGITIMATED CHILD:
domicU

of, 106, 108, 109, 127, 128.

nationality of, 177, 183, 527.

LJIGITIMATION:
English Courts, how far they recognize, 849, 860.
to, by legitimated persons, 531,

leaseholds in England, succession
532, 787.

other modes

of, than per subsequens matrimonium, 532, 533.
per subsequens matrimonium, when valid, 521, 522, 850, 851.

domicil of mother immaterial, 525.

law of father's domicil at child's birth and marriage must
allow, 521—524, 850, 851.
nationality not afEected by, 177, 183, 527.

place of birth and marriage immaterial, 525.
real property in England, succession

to,

by legitimated persons,

522, 527, 528, 787, 851.

devolution by will to legitimated persons, 530, 531, 787.

IiEWIN,
his

T.:

work on

" Trusts " quoted as to equitable jurisdiction as to

foreign land, 226, 228.

LEX:
choice of, a fundamental question,
five

heads

of, 11,

2,

498 et seq.

77—79.

LEX DOMICILII:
definition of, 11, 69, 77, 81, 82.

change of domicil on
movable property of married persons, 689, 690, 691

effect of

wills of British subjects, 725, 729.
wills of both British subjects and foreigners, 732
wills exercising

how

power of appointment,

far it governs or affects the following

— 740.
matters: —

750, 757.

bankruptcy, effect of foreign, 474.
bankruptcy jurisdiction of English Court, 321.

Digitized

by Microsoft®

— 693.

—

—

INDEX.

920

LEX DOMICILII— continued.
how

far

it

governs or affects the following mattersi continued.
(See Movables.)

capacity to assign movables, 5S0, 568.

(See Contracts.)

capacity, to contract, 577.

(See Marriage.)

capacity to marry, 661, 866.

distribution of movables of deceased, 80, 712

form of assignation of movables, 568

— 570.

—715.

heir's right of recourse against movables, 872.

husband's authority in England, 514.
legitimation •per subsequens matrimonium, 521.

marriages in uncivilised countries, 672.

married persons' rights as
Marriage.)

to property, 554,

685 et seq.

(See

married persons' rights of maintenance, 693..
parent's authority in England, 514, 515.
parent's rights to maintenance, 515.
parent's rights over child's movables, 515, 516.

powers of appointment, exercise of, by will, 742 et seq.
Savigny's view as to proper law of debtor's contract, 602.
status of persons, 504
510.
succession to movables, 716 718.
validity of assignment of movables under, 568
570.

—

—

—

wills, interpretation of, 731.

(See Wills.)

validity of, 719.

meaning

of, in

reference to succession, 81, 82, 713, 717.

LEX DOMICILII ORiaiNIS:
validity of will of British subject

mad©

form allowed by,

in

726.

729.

LEX FORI:
definition of, 11, 69, 78, 79, 82.

how

far it governs or affects the following matters:

administration of movables, 706

—

— 708.

bona vacantia, 717, 718.
debts, procedure in recovering, 565,

567.

limitation of actions as to immovables, 557

— 559.

limitation of actions as to movables, 761, 767.
priority of creditors in administratiori, 707.

procedure,

all

LEX LIGtEANTIM,
LEX LOCI ACTUS.

matters

of, 274, 761,

764—766.

(See Torts.)

torts, 694.

11.

(See

also.

Lex

looi

contractus.)

definition of, 11, 78.

how

far it governs or affects the following matters:
bills

of exchange, 635 et seq.

—

(See Bills of Exchange.)

corporation transactions, 512.

marriages, validity of form

of,

661.

(See Marriage.)

through carriage contracts, 625.
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LEX LOCI ACTUS— continued.
how

far it governs or

afflects

the following matters

continued.

(See Torts.)

torts, €94.

form

will, validity of

of, 725, 729, 734.

(See Wills (ii.).)

LEX LOCI CELEBRATIONIS:
meaning and use of term

as regards contracts, 788, 789, 858 et

seq.

Story's theory as to law afiecting rights of married persons, 690.

proper law of contract, 602, 862.

LEX LOCI CONTRACTUS.

(See also. Contracts and

amhiguity of the expression, 11,

Lex

loci actus.)

— 789.

77, 78, 787.

definition of, 69.
difficulty of

how

determining what

is,

584.

far it governs or affects the following matters:
bills of exchange, 635 et seq.
(See Bills of Exchange.)

— 583.

capacity in mercantile contracts, 580
carriage contracts, 626.

discharge in bankruptcy, 848, 849.
form of contracts, 683. 585.

—

as to immovables, 545.
as to marriage, 586, 661, 832, 833.

principal and agent's contracts, 656.
validity and interpretation of contracts, 609. 612, 858
861.
preference of English Courts for, 787. 789.
presumption generally in favour of, as " proper law of contract,"

—

609—612,

861, 862.

LEX LOCI DELICTI COMMISSI:
(See Torts.)

as affecting torts, 11, 694.

LEX LOCI SOLUTIONIS:
definition of term, 11, 69, 78, 788, 789.

discharge in bankruptcy by, effect of, 478, 479.
Poote's theory as to

its

governing contracts, 869, 860, 862.

foreign jurists, their preference for, 788, 789.
invalidity of contract under, 597^

lex loci contractus,

its

— 599.

—

relation to the, 787^

presumption, when in favour

of,

as

"

789, 848, 849.

proper law of contract,"

609, 610, 611.
validity of

LEX

SITUS.

form of contract sometimes governed
(See

also.

by, 686

— 588, 686.

Immovables.)
by prescription governed by, 558.

acquisition of title to land

decreasing influence

examples

of,

of, 37, 786, 787.

553^559,

787.

definition of term, 69, 78.

determines whether property is movable or immovable, 539.
governed by, 870 872.

heir's right of recourse
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L^X 8ITU&— continued.
immovables, rights as

generally governed by, 542, 543.

to,

capacity to contract as
contracts as to,

to.

^855.
exceptional cases as
787,

goveimed by, 543, 544, 583, 855, 86&.

—546, 553, 618, 851
not governed by, 544— 546, 553 — 559,

far governed by, 644

how

to,

852—855.

law of the renvoi and, 781.
movables, assignment of, how far governed by, 561

et seq., 570,

571.
^s to,

contracts

when form governed

by, 586.

(See

also.

Movables.)

presumption in favour

of,

as " proper law " as to immovablee,

618.

whether action with regard

governed by lex

to foreign land

fori,

557—559.

UBEL:
in foreign country, action in respect of, 38, 695, 704.

MEN:
action to enforce, in respect of foreign land, 229.

maritime, meaning of, 283, 822.

LIMITATION ACT,

1623. ..767.

LIMITATION OF ACTIONS:
immovables, query

if lex fori

governs, 557

— 559.

lex fori generally governs, 63, 761, 767.

except where right

itself is barred, 63, 763, 767.

non-operation in case of ambassador, 221.
operative against alien enemies, 811.
prescription differe from, 63, 557, 558, 763.

LIMITATION OF LIABILITY FOE DAMAGE BY COLLISION:

— 703.

regulated by British statutes, 700

LINDLEY
his

(Et. Hon. Lord):

work on

"

Companies " quoted as

to foreign limited companies,

163, 329, 511, 512.

LIS ALIBI PENDENS.

(See Staying Action.)

Court's jurisdiction to stay actions, arising from, 355.

mere pendency not

sufficient for, 359.

effect of, as regards staying actions, 355

— 361.

LOCAL LAW:
contrasted with extra-territorial, 3 et seq.

LOCALITY:
of property,

342—347.

LOED CAMPBELL'S

ACT,

(See Situs.)
1846:

jurisdiction under, 288.
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LOED KINGSDOWN'S

AOT,

1861.

92a
(See Wills Act, 1861.)

LOSS OP BRITISH NATIONALITY,

LOWNDES,

E.:

"Law

liis

197—205.

of Marine Insuraaoe" quoted as to general average,

629.

LUNACY:
judge

in,

who

LITNAGY AOT,

is,

533.

1890... 363, 503, 533, 534,

536—538.

LTJNATIO:
authority of foreign curator in England over, 520, 534
as to his person, 534, 535.

— 538.

— 538.

as to his movables, 520, 535

as to English immovables, 536.

Scottish and Irish curator in England over, 533, 534, 535.
committee can bring action for divorce of, 824.
domicUof, 152, 153.
foreign curator's power to sue in England, 535.

foreign curator usually recognized here, 535, 536.

MAOLAEEN,

J. A.:
his " Court of Session Practice " quoted
as to

forum non conveniens,

358.

as to interest, 654.

as to jurisdiction, 57, 410.
as to legitimacy jurisdiction of Scottish Courts, 307.

MACILWEAITH, Sm
quoted on

M.:

"The Bourgoise

Case," 82.

MAHOMEDAN:
marriage with, law regarding, 289, 685, 839, 840.

MAINTENANCE OE PAEENTS AND CHILDEEN OE WIPE:
liability for,

depends on domicil, 515, 693.

MAINTENANCE OEDEES (FACILITIES EOE ENFOECEMENT)
ACT,

MALAY

1920... 458.

STATES:

birth in, does not confer British nationality, 170.

MANDATED TEEEITOEIES:
inhabitants of, not British subjects, 170.

MAEINE INSUEANCE

AOT,

MAEITIME CONVENTIONS

1906... 631.

AOT,

1911... 248, 280, 282, 284, 765, 819,

820.
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MAEITIME LAW:
as affecting torts on high seas, 700, 701

MAEITIME LIEN:
action in

meaning

rem

for enforcement, 822.

of, 283.

MAEEIAQ-E:
(See

actions for nullity of.

also, Jurisdiction.)

English Courts, jurisdiction

of, as to,

foreign Courts, jurisdiction of, as

to,

—
—

300 305.
424 426.

capacity for, 661, 663, 678 et seq., 829 et seq., 865, 866.

depends on law of domioil of parties, 661, 663, 678

et seq.,

829 et seq.
effect of

Ogden

v.

Ogden, 865, 866.

sometimes affected by (?), 677, 678, 866.
unaffected by Foreign Marriage Act, 1892... 674.
lex

loci,

consent of parents

to,

a question of form, 507, 664, 665, 831.

contractual theory of, 823, 824, 841, 842.

deceased husband's brother, effect of marriage with, 664, 676, 681.
deceased wife's, or own nieoe, effect of marriage with, 522, 680, 681
deceased wife's

sister, effect

of marriage with, 573, 681.

definition of, 286, 289, 290.
effect

form

on nationality, 184, 185, 196!
of,

661 et seq.

at foreign embassies, 662, 667, 668.
at foreign factories, 668, 669.

extra-territorial privilege regarding, 662, 667, 668.

in Catholic or Mohammedan countries, 671, 672.
in lines of British armies abroad, 662, 672.
in uncivilised countries, 671, 672, 782, 783.

on board British ship, 72, 669, 670.
on board foreign ship, 669, 670.
under Foreign Marriage Act, 1892. ..302, 662, 672

et

seq.

at British consulates, 673.
at British embassies, 673.

"marriage of&cers," 673.
on man-of-war, 673.
where local form impossible, 662, 671, 672.
at official residence of

immovables of parties, how affected by,
as to English immovables, 553
556, 787.

—

as to foreign immovables, 546.

incapacities for,

by law of one party's domicU, 683, 839.

not recognized by English law, 683, 684, 831.
incestuous, not recognized by English law, 675, 679, 681, 682.
invalidity of, grounds of, 675
678.

—

contravening Eoyal Marriage Act, 675

—677.

incapacity by lex loci possibly, 677, 678.
judicial separation, action for, 296
300.

—
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MAEEIAGE— co«!!mite(f
movables of parties, how affected by, 685, 690.
effect of

De

Nicols cases as

to,

690, 692.

where no marriage contract, lex domicilii governs, 690,
where a marrieuge Qon tract, it governs, 685 687.
polygamous, effect of, 289, 290, 532, 839—841.
prohibition from, in England, who affected by, 679
681.

—

691.-

—

motive

sometimes important, 675, 676.
restitution of conjugal rights, action for, 296
300.
revocation of will by, sometimes, 120, 548, 736 740, 757.
for,

—

—

status theory of, 825, 843.
uncivilised countries, marriage in, 671, 672, 782, 783.
validity of, general rule as to,

7,

661, 678.

depends both on capacity and form, 663.
effect of Imperial Act of Parliament as to, 685
unaffected by intention to evade lex domicilii, 665.
unaffected by irregularity of ceremony, 665.
various theories of, 823

— 825.

voidable or void, effect on wife's domicil, 139, 302, 303.
voidable or void, effect on wife's nationality, 198.

MAEEIAGE ACT (EOYAL),
effect of,

1772:

675— 677.

MAEEIAGE (SCOTLAND)

ACT,

1866. ..585, 666, 833.

MAEEIAGE SETTLEMENT:
application to property subsequently acquired, 689.

—

on property of parties, 546, 553 556, 685 et seq., 787.
not varied by subsequent change of domicil, 689, 690.
interpreted generally according to law of matrimonial domicil, 554,
effect of,

687, 688.
occasionally by some other law, 61, 608, 688, 689.
validity of form of, 587, 588, 686.
variation of, by Courts on divorce of parties, 686.

MAEEIED WOMAN. (See Husband and
MAEELED WOMEN'S PEOPEETY ACT,

Wife.)
1882... 691.

MAEEIED WOMEN'S PEOPEETY (SCOTLAND) ACT, 1881. ..692..
MAEEIED WOMEN'S PEOPEETY (SCOTLAND) ACT," 1920:
effect

of,'

546, 553, 555, 692, 693.

MAESDEN:
"Law

of Collisions at

Sea"

cited, 700, 704.

l^IATEEIAL VALIDITY OF EXEECISE OF

POINTMENT,

768—760.

MATEEIAL VALIDITY OF WILLS:
where domicil
where domicil

is

not changed, 723

— 725.

suffers change, 736, 739, 740.
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MATEIMONIAL CAUSES

ACT,

1857:

jurisdiction under, 296, 300, 841, 843.

MATEIMONIAL CAUSES

ACT,

1859:

jurisdiction as to marriage settlements, 686.

MATEIMONIAL CAUSES

ACT,

1884:

jurisdiction under, 296, 298.

MATEIMONIAL CAUSES

ACT,

MATEIMONIAL CAUSES

BILL,

criticism of,

1907... 303.

1921:

835—838.

MATEIMONIAL CAUSES (DOMINIONS TEOOPS)

ACT,

1919...

827.

MATEIMONIAL DOMICIL:
definition of term, 554, 555, 690.
" intended domicil," does it extend to? 554.

law

of,

governs movables of spouses, wlien, 690.

lex loci actus does not aSect, 690.

—

subsequent change of domicil afiects, 691 693.
marriage contracts construed according to law of, 553

— 556,

687,

688, 689.

MEECHANT SHIPPING

ACT,

1854... 702.

MEEOHANT SHIPPING (AMENDMENT)
MEECHANT SHIPPING

ACT,

ACT,

1862. ..701.

1894... 174, 191, 282, 284,

701,

702,

816, 817, 819, 820.

MEECHANT SHIPPING (LIABILITY OF SHIPOWNEES)

ACTS,

1898 AND 1900. ..701.

MEEOHANT SHIPPING (SALVAGE)

ACT,

1916... 819.

MEECHANT SHIPPING (STEVEDOEES AND TEIMMEES)
1911. ..821.

MINOE:
his " Conflict of

Laws

" quoted, 110, 654.

'

MINOES:
domicU

of,

127, 137.

(See Domicil.)

exercise of powers of appointment by, 743, 744.

(See Guardianship.)

guardians' rights over, 517.
nationality of, 195, 196, 200.

parents' rights over, 514.

(See Nationality (British).)
(See Parents.)

payment out Of funds in Court
restrictions

to,

509.

on grant of administration

status of, 500 et seq.

to,

509.

(See Status.)

Digitized

by Microsoft®

ACT,

.

INDEX.

927

MIE-ANWAEUDDIN:
case of, 289, 416, 500, 684, 839, 840.

MISTAKE:

— 447.

as afifecting validity of foreign Judgments, 444

(See Judg-

ments, Foreign.)

MONEY SUBSTITUTED FOE LAND,
M0NEYUBNDEE8 ACT, 1900... 765.

541.

MOBILIA 8EQUUNTUM PERSONAM.

(See Movables.)

as regards grant of administration, 347.
as regards parent's rights over child's movables, 515, 516.

MOEAUTY:
refusal of English Courts to enforce rights contrary
594, 595,

to,

34, 36,

784—786.

MOETGAGES:
of foreign land, jurisdiction of English Courts as
of immovables, governed by lex situs.

to, 225, 227,

229.

(See Immovables.)

of ships, law governing, 439, 568, 815, 816.

MOETMAIN

ACTS,

512, 548.

MOTHEE:
cannot transmit nationality to child

bom

out of British dominions,

181, 182, 183.
illegitimate child takes domicil of, 106, 108, 128.

legitimacy of child not dependent on mother's domicil, 525.
posthumous child takes domicil of, 106, 108, 128.
power to alter child's domicil after death of husband, 127

— 130,

132—134.

MOVABLIIS:
administration of, governed by lex fori, 709.
tion.)

(See Administra-

— 381
— 565.

not in Englemd at date of death, 378

assignment of, good by lex situs, 561
good by lex domiciUi, 568 570.

—

possible exceptions, 570, 571.

non- tangible, 565—568.
tangible, 661

(See I>ebts.)

— 565.

bankruptcy, efiect on, 364, 366, 367, 471, 474. (See Bankruptcy.)
capacity to assign governed by lex domicilii, 560, 561.
choses in action, 75, 77.
contracts as to, 580, 586, 620.
568.
debts, in nature of, 565

(See

also,

Contracts.)

—

definition of, 69.

distribution of residue of deceased's, 712
tion of Assets.)

English administrator's claim
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WOYA'SIMB— continued.
explanation of the term, 75

— 77.

guardian's rights as to ward's, 517, 519, 620.

judgments of foreign Court

as regards, 465

— 467.

(See Judg-

ments, Foreign.)
jurisdiction as to.

(See Jurisdiction.)
are, 539

law generally determining what

lunatic's, right of curator as to,

marriage,

its effect

mortgages

upon the

535

— 541
— 538.
685 et seq.

parties',

as to, 271, 272.

of, jurisdiction

"non-tangible," meaning of, 565.

(See Parent.)

parent's rights over child's, 515, 516.

personal estate, distinguished from, 75

power of appointment by
Appointment.)

will over,

—

77, 726, 729, 745, 746.

740

et seq.

(See Power of

procedure in recovering non-tangible, 565, 567.
what is, 342 347

—

situation of,

succession

to,

" tangible,"

rules as

meaning

to,

of,

376, 716, 730.

(See Succession.)

561

uncivilised countries, law governing alienation in, 783.
wills of, 719.

(See Wills.)

NAME:
restrictions on alien's

change

of,

210.

NATIONALITY (BEITISH):
acquisition of, 169 et seq., 799 et seq.
(a)

by

birth, rules as to, 169 et seq., 799 et seq.

169—175, 800, 801, 805.
by British descent, 176—183, 806—809.
in British dominions,

(b) later than birth, 183 et seq.

annexation, 183, 184, 195.

persons not under disability, 183
effect of naturalization, 190
192.

—

— 190.

persons under disability, 195 et seq.
divorced women, 185.

married women, 184, 800.
widows, 185.
minors, 195, 196.

Act of legislature of British Possession, acquisition by, 194.
Act of Parliament, acquisition by special, 194, 195.
application for declaration of, 306, 308.
birth, acquisition by, 169

— 183.

—
—

non-acquisition, in spite of, 171
173.
declaration of alienage, meaning of, 199
201, 204.
definitions, relating to, 167.
denization, effect of, as regards, 168.

deprivation of, 192.
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NATIONALITY {BUTTlSli)— continued
descent as basis

of, 176,

meaning of,
divorced women, their,
disability,

809.

167.

185.

loss of, 197 et seq.

annexation, 197, 202.
declaration of alienage, 199
effect

— 201,

204.

on domicil, 135.

marriage, 197, 198.
naturalization abroad, 198, 199.

majidated territories, position of inhabitants of, 170.
married women's, 184, 185, 196, 197, 203, 204, 205, 206.
minors, 195, 196, 200, 201, 202, 203, 205, 206.

on expatriation of parent, 202, 203.
on naturalization of parents, 195, 196.
naturalization, 185 et seq., 195, 196, 201

— 204.

posthumous children, 181, 182.
renunciation of, 199

resumption

— 201, 204.

of, 205, 206.

retention of, 204, 205.
shipboard, by birth on, 72, 173

— 175.

unity of, 50, 174.
widows, 185, 186, 203.

women, not inherited through, 181,
women, whose marriage is declared

NATIONALITY.

(See

also.

182.
void, 198.

Allegiance.)

distinction between, and domicil, 107

—

108.
foreign jurists', tendency to abolish, 107.

divorce based on, 422, 423, 825.

Imperial Conference, 1921, resolution ais to, 176, 809.
be alien without definite, 168, 199.
personal law determined by, 19.

man may
woman

without definite, 199.

NATIVE STATES OE INDIA:
birth in, does not confer British nationality, 170.
ruler of, entitled to privileges of sovereign, 171, 216.

NATUE ALIZATION
rules as to, as affecting nationality, 185 et seq.

NATURALIZATION ACT,

1870... 167,

179,

186,

(See Nationality.)
190,

191, 197, 206,

207.

NATUEALIZED BEITISH SUBJECT:
legal position of, 190, 191.

nationality of child of, 176, 179.
right to apply for declaration under Legitimacy Declaration Act,
1858... 307,
wills of,

310.

forms available

for, 191, 726, 727.
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NEOESSAEIES:
admiralty jurisdiction as

to,

821.

NEGOTIABLE IN8TEUMENTS:
bill

of exchange, rights on negotiation, 635.
when negotiable, 648.

characteristics of, 649

—651.

bond fide holder for value has good title, 649, 650.
property parses by delivery, 650.
transferable by one bond fide holder to another, 650.

648—664.

foreign,

foreign administrator's right to, in England, 491.
how made negotiable, 648 654.

—

Act of Parliament, by, 648, 649,

651, 652.

mercajitile custom, by, 648, 649, 651, 652.

NELSON,

H.:
Leading Oases on Private International
contracts, form of, 587.

his "

mode of discharge

Law "

quoted as to

of, 616.

"proper law of," 588, 618.
unlawful by lex loci contractus, 595, 596.
immovables, contracts relating to, 852.
interest, rate of, 654.

NEW ZEALAND:
divorce granted to deserted wives in, 827, 846.

NEXT OE

E;IN:

interpretation of, in English will, 532.

N0N-EEEE0U8 METAL INDUSTEY ACT,

1918.. .211.

NOTICE OE ASSIGNMENT:
law governing, 567, 568.

NOTICE OE DISHONOUE:
law governing, 642.

(See Sills of Exchange.')

NULLITY OF MAEEIAGE:
300—304, 424—426, 829—831.
and Jurisdiction.)
on domioU of women, 139, 302, 303.
on nationality of women, 198.

actions for decree of,

(See Mar-

riage
effect

effect

grant of divorce arising out of foreign decree of, 294, 295, 826
et seq.

suggested extension of jurisdiction, 834, 835, 838.

OATH OF ALLEGIANCE:
taking

of, essential for naturalization, 186, 194.
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of Obligation.)

-OPPICIAL:
domicil of, 156, 157.

OEIGINATING SUMMONS:
service of, out of England, 352.

PAEENT:
authority over child's person in England, 514, 515.
law governing duty of maintaining, 515.
rights over child's movables in England, 515, 516.

PAELIAMENT, ACT OP.

(See Act.)

PAETITION ACT,

1868:
proceeds of real estate sold under, treated as immovables, 562, 553.

PAETNEESHIP:
liability of

partner for suit in respect of partnership debt, 764.

service of writ out of jurisdiction upon, 275

when 'to be regarded

— 278.

as a corporation, 511.

PATENT:
alleged violation by foreign sovereign no ground for injunction,
217.

as6ignm.ent of, law governing, 571.

PAWLEY BATE:
his " Notes

on the Doctrine of Renvoi

of the renvoi- theory, 771

"

— 773.

quoted as to acceptance

PAYMENT:
as aSected by rate of exchange, 659, 660.
out of funds in Court to foreign committee or curator, 520, 535,

536—538.
guardian, 519, 520.

minor, 509.

PENAL LAWS:
general effect of foreign, 37, 230—233, 453.

meaning

of,

230.

restrictions on remarriage of divorced persons, not enforced in

England, 468, 469.
status as affected by foreign, 502, 503.

PENAL THEOEY OE DIVOECE,

824, 825.

PEEFOEMANCE:
contracts as regards, 586, 597.
solutionis

(See

also.

.
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PEESON:
definition of, 67.

"dependent," meaning

of, 68,

73—76.

explanation of term, 69.

"independent," meaning of, 68, 73
sui juris and not sui juris, 73, 74.

PBESONAL

—

75.

INJTTEY:

admiralty jurisdiction as

to,

819.

PEESONAL LAW:
of

Hindu

or

Mahomedan

in

India, distinguished

from law of

domioil, 839, 840.

PEESONAIi PEOPEETY OE ESTATE:
administration of, in England, 339.
alien's capacity to acquire, 207.

control of lunatic's, 533, 534.

movables not synonymous with, 75,
power of appointment of, 744 760.

76, 77.

—

used, inaccurately, as synonymous with movables, 77, 374, 717.
wills

of,

under WUls Act, 1861... 725— 730, 732—740.

PBESONAL EBPEESENTATIVE:
(See also. Administration.)
English administrator's claim to act as, in foreign country, 376,
definition of, 335, 337, 547, 709.

377.
foreign, title of, to

BngUsh movables, 489

— 491.

position of, as to debts, 490, 491.
I.,and

Transfer Act, 1897, effect of, on, 337, 339.
to, under English grant, 377
381.

—

property passing

PEESONAL UNION:
nationality of subjects of

kingdom

in,

with United Kingdom, 170,

197.

PETITION:
service of, out of jurisdiction
for restitution of conjugal rights, 298.

in bankruptcy, 322.
in winding-up, 332.

PniLLIMOEE

(SiE E.):

his " International

capacity to

Law "

make a

quoted or criticised as to

will, 735.

domicil, criteria of, 139.
definition of, 792, 793.

plurality of domioils, 99, 100.
residence,

method

where not a

test of, 149, 150.

of treating " Conflict of

Laws," 20.

status governed by lex domicilii, 504.

staying actions, 360.
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Sib P. T.:

work on " Foreign Judgments

" quoted or criticised as to
"foreign judgments," definition of, 387.
extinguishing cause of action, 465.
foreign jurisdiction over immovables, 389, 390.

foreign rights, recognition of, 31.

penal laws, efEect of foreign, 230.

I>ILLBT:
"Principes de Droit International Priv6 " cited as

to-

choice of law, 498.

mode

of treatment of private international law, 17.

relation of private international law to international law, 13.
rules of public order, 34.
validity of contract, as affected by its proper law, 588, 857.

PILOTAGE (OOMPULSOEY):
effect of,

on

(See Torts.)

torts, 704.

PLACE OF BEBAOH OP OONTEAOT:
jurisdiction based on, 364, 265.

JPLACE OP

MAKING OP OONTEAOT:

jurisdiction based on, 263; 264.

PLACE OP OBLIGATION:
jurisdiction based on presence in, 66, 56, 262 et seq., 265, 409.

PLEADING COMMISSIONEES,

1851:

their report quoted, 48, 49.

PUEDGE:
assignment of goods

in,

law governing, 662, 589.

POLYGAMY:
as affecting validity of marriages, 289, 290, 632,

839—S41.

POTHIEE:
his definition of " domicil " quoted, 791

POSITIVE METHOD:
of dealing with private international law, 19 ef seq.

POSITIVE SCHOOL:
of writers on private international law, 19 et seq.

POSSESSION OP POEEIGN LAND:
action for, does not

lie,

223, 224.

POST:
termination of contract by letter abroad, 264.

TOSTHUMOUS CHILD:
domicil of origin of, 106, 108.
incapable of inheriting British nationality, 181, 182, 183, 809.
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POWEE OF APPOINTMENT:
740—760.

exercise of, by will,

(See

also, Wills.)

attestation of, 752, 753.

capacity for, 740, 743, 744.

where no testamentary capacity,

740, 743, 744.

conflict of laws, connection with, 741, 742.

distinction between,

form

of,

and making

will, 742, 743, 744.

744—753.

is good, in three cases, 754
Wills Act, 1837, s. 23, under, 754^-756.
interpretation of, 754 758.

general bequest,

— 758.

—

material validity of, 758—760.
operation of special, law of instrument creatiag governs, 758-

—760.
and general, 755, 758.
744—750, 752, 753.
need not be valid by law of domicil, 746.
by Wills Act, 1837.. .747.
when invalid, 750 752.
special

when

valid,

—

exception, 752, 753.

foreign instrument, created under, 769.

law governing exercise

— 760.

of, 758^

Wills Act, 1861, and, 745, 747, 748, 856, 857.
execution of will under, valid exercise of, 745.
reasons for this view, 747, 748.

POWEE OP ATTOENEY:
authority under, governed by what law, 656, 657.
rights of parties under, governed by

what law, 656, 657.

PEEEEEENOE SHAEES:
law governing rights attached

to,

617.

PEESOEIPTION:
difference between limitation of actions and, 557, 558.
title to

immovaljles by, 548, 558.

PEE8EN0E IN A OOUNTEY:
as basis of jurisdiction, 48, 241 et seq., 393, 399, 400, 407, 408..

PEESENTMENT OF BILLS:
law governing, 642.

(See Bills of Exchange.)

PEESUMPTION OF LIFE LIMITATION (SCOTLAND) ACT,
1891. ..712.

PEINCIPAL ADMINI8TEAT0E:
defined, 710.

PEINCIPLE OF EFFECTIVENESS:
discussed,

40—43, 45

et seq., 223, 399.
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PEIOEITY:
in respect of mortgage, as depending on notice, 568.
of creditors in administration, law governing, 693, 707.

bankruptcy, law governing, 710, 711.

PEISOJSTEE:
domicil of, 150.

PEIVATE INTEENATIONAL LAW:
continental writers' method of dealing with, 16.
definition of, 3, 5.

general principles underlying, 23 et seq.
judgments disregarding principles
methods of dealing with, 15 23.
invalidity of

—

names used

as

synonymous with, 12

—

of, 439,

440.

16.

"Conflict of Laws," 13.

"Comity," 15.
" International Private Law," 15.
" Intermunioipal Law," 15.

"Local Limits of Law,"

15.

"Extra-territorial Eflect of Law," 15.

nature of the subject, 1
part of

—

16.

systems of law, 11, 12.
positive method of treatment of, 16, 19 et seq.
proper method of treatment of English, 20 23.
all civilized

schools of writers upon, 16

—

—

23.

21—23.
method of treatment of, 16
writers' methods of treatment of, 16
sources of English,

theoretical

et seq.

—

22.

Bar, 16.
Foelix, 15, 19.

HoUand,

3, 5, 11, 12, 14, 15.

Phillimore, 20.

Savigny, 16 et seq.

SchaeSner, 17.
Story,

n

et seq.

Wachter, 16.
Westlake, 13, 20.

PEOBATE.

PEOBATB

(See under Administration.)

ACT,

1857. ..342.

PEOBATE DUTY,

346,

347.

PEOBATES AND LETTEES OE ADMINISTEATION (lEELAND)
ACT,

1867... 381, 391, 495.

PEOCEDUEB:
arrest a matter of, 763, 764.
,
contracts unenforceable by English law of, 575
costs, security for, 762.
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PEOOEDURB

continued.

oounter-claim a matter
definition of, 37, 38,

of, 221, 222, 761, 768.

761—763.

evidence a niatter of, 761, 766, 767.
foreign judgment not affected by irregularities of, 430
law generally governing is lex fori, 761, 764 766.

—

limitation of actions

no person

lias

a matter

—432.

of, 761, 767.

vested interest in course of, 27.

priorities a matter of, 693, 707, 710.

rights regarding, not affected by foreign law, 37, 38.
set-ofi

a matter of, 221, 222, 761, 768.

uncivilized countries, law governing,

784.

PEODIGAL:
status of, not recognized in English, law, 503.

PROMISSORY NOTE:
definition of, 646.

law governing

same

is

(See Bills of Exchcmge.)

as in bills, 647.

exceptions to this rule, 648.

"PROPER LAW OP CONTRACT."

(See Contract.)

criteria of, 572 et seq.

immovables, as

to, 545, 546,

intention of parties as

to,

lex loci contractus usually

is,

lex looi solutionis sometimes
lex situs
liability

553,

what

618—620.

—615.

604

is,

609, 612.

is,

609, 610, 612.

prima fade, as regards immovables,
under bill or note determined by, 646.
is,

545, 553, 618.

PROPERTY:
administration

of, in

England, 377.

defined and explaitied, 335, 336.
jurisdiction based on possession of, 56

kinds

of,

—

58, 397,

408

—

410.

75—77.

meanings of the term, 76.
nature of, by what law governed, 539
situation of, 342—347.

et seq.

PROTECTORATE, BRITISH:
British nationality not acquired by birth within, 170, 806.

recognition of probates granted in, 384.

PUBLIC INTERNATIONAL LAW:
distinguished from present subject, 15.
rights depending solely upon,

how

far recognized, 23.

PUBLIC ORDER:
foreign Courts will not enforce rights against, 34.

PUBLIC POLICY:

—

foreign judgments contrary to, 452 454.
non-enforcement of contracts contrary to, 591, 594, 597, 784
restriction on marriage by law of domioil, 683, 684.
will containing bequest contrary to, 719.
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QUASI-CONTSACT:
action btised on, not governed by rules as to torts, 703, 704.

EATB OP EXCHANGE:
damages

for breach, of contract or tort as affected by, 659, 660.

EEAL PROPEETY:
power to acquire, 207.
distinguished from " immovables," 75
alien's

—

77.

527—532.

effect of legitimation as to English, 522,

EEOEIVBE:
appointment

not equivalent to winding-up order, 373.

of,

EEOONVEYANCE:
of foreign land, jurisdiction to order, 229.

EBOOUESE:
heir's right of,

law governing, 870

— 872.

EBDEMPTION OE MOETGAGE:
of foreign land, 225, 229.

EEDUCTION INTO POSSESSION:
of foreign property, effect on administrator's rights, 378, 489

— 491.

EBETTGEE:
domicil of, 150—152.

EELBASB:
from

obligations, law governing,

371,

477—485, 615—617, 847.

(See Discharge.)

EBLIGIOUS VOWS:
incapacity arising from, not recognized in England, 302, 505.

EEMAEEIAGE OE DIVOEOED PEESONS:
when

recognized, 468, 469.

EBMEDT:
governed by lex

EENTOHAEGB.

fori, 761.

(See

also.

Charge.)

position of, in private international law, 540.

ItENVOI:
doctrine of the, 80—82, 771—781.
application of, in various cases, 776

—

781.

connection with jurisdiction, 775.
divorce, cases of, and, 422, 423, 780, 781.
guardianship, 520, 781.

law of a country and, 80—82, 771—781.
lex situs and, 552, 781.
succession, cases of, and, 552, 716, 776

meaning of term,

777.
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EBSIDENOE.

(See

also,

Some, and Presence.)

Domicil,

bankruptcy jurisdiction based on, 321, 322.
corporations,

what

is their,

163, 348.

domioil of, same as, 163, 348.
it be based on, 285, 288, 420, 421, 836.
domicU, distinct from, 101, 112, 259.
147.
acquisition of, depends partly on, 145
home, its connection with, 84 et seq.
in British dominions, as condition of naturalization, 185, 186.
in enemy country gives alien enemy character, 812.
judicial separation and restitution jurisdiction, based on, 296'

divorce jurisdiction, can

—

300.

on ordinary,
meaning of the term, 84.
jurisdiction based

52, 54, 55,

258—261, 401, 408, 464.

nullity of marriage jurisdiction, based on, 300

presumption of domicil from, 142

BES JUDICATA.

— 147.

— 304.

(See Judgments, Foreign.)

EE8TITUTI0N:
conjugal rights,

of,

296

— 300.

EESTRAINING PEOCEEDINGS ABEOAD,

355, 358, 361, 368, 372.

EESTEAINT ON ANTICIPATION:
under marriage settlement, 568, 686.

EESUMPTION OP BEITISH NATIONALITY,

205—207.

EETENTIQN OF BEITISH NATIONALITY:
by child, 202, 203.
by wife, 203, 204.

EETEOSPECTIVE LAWS,

713, 769.

EEVOCATION OF NATUEALIZATION,

EEVOCATION OF WILLS.

201, 203.

(See Wills.)

EEVOLUTIONAEY MOVEMENT:
invalidity of contract to support, 594.

EEVENUE

AOT:

of foreign countries, contracts infringing, 35, 230, 597, 699, 600,

601.

EEVENUE

ACT,

1862... 343, 345, 348.

EEVENUE ACT

(No.

EEVENUE

AOT,

1884... 350.

EEVENUE

ACT,

1889. ..350.

2), 1864.. .343, 349.
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EIGHTS:
due acquisition

what

of,

is

the test of, 27

— 30.

existence of, not governed by lex fori, 763, 768.
nature of, how determined, 59, 60.

under foreign law, recognized in England, 23 et seq.
distinction between recognition and enforcement, 31,
enforced in England, 23, 31.
not enforceable in England in certain cases, 34 40.

32.

—

contrary to English statutes, 34, 35, 573—575, 661, 672
677, 725 etseq., 744 et seq.
contrary to public policy, 35 38.

—

389—391, 542 et seq., 694, 695.
morality, 36, 230—234, 500—504, 593—595, 784

as to land, 37,
as to

—786.
as to procedure, 37, 761 et seq.
as to status, 37, 500
as to torts, 37

—

— 504.

38,

694

et seq.

interfering with foreign sovereigns, 39, 40.

SOMAN LAW:
definition of " domicil " quoted from, 790.

EOSCOE, E.

S.:

on Admiralty

jurisdiction, quoted, 280 et seq., 815 et seq.

EOYAX, MAEEIAGE ACT,
efeect of, 29, 34, 573, 574,

1772:

675—677.

EOYAL NAVY:
law afEecting ships

of, 72, 174, 215, 669, 670, 673.

EULE OE EOAD AT

SEA:

law governing, 701.

EULES OE SUPEEME OOUET, ENGLAND:
Order
Order
Order
Order
Order

I. r. 1, as to issue of writ, 242.

II. r. 4, as to refusal of CJourt to permit issue of writ, 253.

IX.
IX.
IX.

r. 1, as to

r.

entry of appearance, 242.

as to substituted service of writ, 250.

r. 2,

8,

as to service of writs on corporations, 163, 244,.

245.

Order IX. r. 8a, as to jurisdiction in respect of contracts made
through agents, 346.
Order XI. r. 1, as to service of writs out of England, 48, 49, 56,
72, 253, 254, 278, 813—815.
(a) where subject-matter is land in England, 49, 57, 254,
255,

813.

(b) where deed, &o. affects English land, 49, 57, 255—258,.

813.
(c)

where defendant is domiciled or ordinarily resident ia
England, 49, 222, 227, 258—261, 269, 272, 401, 813.
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ETILBS OP

SUPEEME OOUET, BNQL,ANI)— continued.

Order XI. r. 1, as to service of writs out of England continued.
(d) where trusts are to be executed under English law, 260,
261, 262, 813.

where property of deceased

is

to

be administered, 262,

353, 813.
(e)

where contract made in England, &c.
50, 55, 56, 164, 250, 253, 260,

(ee)

where

tort is

is

to be enforced,

262— 265,

committed in England,

50,

405, 813, 814.
55, 254,

265,

814.

where injunction is sought or nuisance to be prevented,
49, 266—267, 814.
(g) where person out of England is necessary party, 50, 58,
59, 226, 227, 267—271, 814.
(h) where mortgage of personal property is to be enforced,
(f)

271, 272, 814.

Order XI.

r. 2,

as to jurisdiction in the case of persons domiciled

or resident in Scotland or Ireland, 253, 814.

Order XI.

2a,

r.

as to jurisdiction

oonteact, 237, 251,

Order XI.
Order XI.
Order XI.

272—275,

r. 3, as to jurisdiction in
r. 6,
r. 8a,

by consent of parties

to

a

277, 408, 607, 815.

probate actions, 242, 340.

as to service of notice of writ in lieu of writ, 251.

as to service of petitions, &c. out of England, 238,

252.

in administration proceedings, 352.
in bankruptcy proceedings, 314, 322.
in winding-up proceedings, 332.
Order XVI. r. 48, as to third party notices, 58, 59, 279.
Order XLVI. r. 1, as to charging orders, 272.
Order XLVIIIa., as to actions against partnerships, 261, 252,
275—278, 815.
Order LV. rr. 3, 4, as to administration, 352, 714.
Order LXVIII. r. 1 (d), as to rules in divorce proceedings, 252.
Order LXXI., as to probate action, 339.

SAILOE:
domicil of, 158, 169.

SAUB OP GOODS ACT,

1893. ..764, 765.

SALVAGE:
admiralty jurisdiction as

to, 819, 820.

allotment of shares of, law governing, 766, 820.
for saving life, 819, 820.

SAVIGNY:
his

works quoted or

criticized as to

capacity to assign movables, 560.

"domicil," definition

of, 791, 792.

enforcement of vested rights, 33.
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SAYlGrNY— continued
his works quoted or criticized as to

continued.

exception to rule of enforcement of vested rights, 34.
homelessness, legal effect

of,

89.

interpretation of contracts, 602, 832.

marriage, incapacity

for,

by law of wife's domicil, 683, 684.

plurality of domicils, 99.
status, its relation to domicil, 506.

theoretical

methods adopted by, 16

et seg.

capacity to make, 735.

will,

SOHAEFPNEE:
his works quoted or criticized as to

adoption by him of the theoretical method, 17.

SCOTLAND:
bankruptcy in, effect of, 471, 472, 483, 484.
enforcement of English bankruptcy in, 364 et seq., 483 485.
judgments in, 362, 429, 458, 459.

—

lunacy orders in, 363, 534.
enforcement of Scottish judgments in England, 458, 459.
law of, how far applicable to British ships, 669, 670, 699.
probate granted in England effective in, 382, 383.
right of curator bonis in respect of property of minor or

lunatici

in England, 520, 534, 535, 536.
when a " foreign country '' for purpose of private international

law, 71, 287.

winding-up proceedings, order

in,

enforced in England and, 363.

SCOTTISH OONEIEMATION:
effective in Englajid, 495, 498.

SCOTTISH LAW:
administration in bankruptcy, rules regarding, 708.
approbate and reprobate, doctrine of, 875, 876 878.

—

ar-restment ad

fundandam

jurisdictionem, 57, 403, 404, 409, 410,,

459, 460, 461, 462.
bills of

exchange, operation

of, as

assignment of funds, 639.

contract without consideration, if in writing, valid, 60, 593.
decisions as to situs of property, 346.
'

divorce jurisdiction, 420, 421, 824, 843—845.
divorce, validity of foreign, 418.
domicil, nature of, 115.

forum non conveniens, doctrine of,
husband and wife, property relations
interest,

358.
of,

691

— 693.

law governing, 654.

judgments in British possessions, enforcement under, 462
jurisdiction, not based on domicil alone, 407.
legitimacy, where marriage invalid, 521.
Legitimacy Declaration Act, 1858... 307.
legitimation, per subsequens matrimonium, 521
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SCOTTISH lAM—oontirmed.
lex loci contractus, as determining capacity to contract, 580, 833.

maritime law same as that oi England, 701
marriage, form

of, 661, 665, 669,

670.

Gretna Green, 665, 833.
material validity of, 677.

Married Women's Property (Scotland) Act,

1920... 546, 553, 555,

692, 693.

nobile officium of Court of Session, 555.
procedure regulated by lex fori, 761.

revenue laws of foreign countries, not recognized, 233, 453, 598.
right of heir of immovables to recourse against movables, 870, 871.

how governed,

ship registered in Scotland,

whale

fisheries,

wills,

form

669, 670, 699.

member, 764.

suit against partnership or

law regulating, 700.

of, 729.

not revoked by marriage, 737, 739.
of land, form- of, 875.

SEA.

(See

High

Seas.)

SEAMEN:
admiralty jurisdiction as to wages

of, 822.

SEOUEITY FOE COSTS:
alien, if resident,

need not

give, 234, 762.

SERVANT:
domioil of, 160.

SEEVICE OP WEIT:
connection of, with jurisdiction, 242, 251, 252, 276, 353.
in the jurisdiction, 241 et seq.

out of the jurisdiction not generally allowed, 260 et seq., 813
exceptions, when allowed, 251 et seq., 813
815.

—

acts,

— 815.

&c. affecting English land, 254—258, 813.

agreement
contracts

to submit, 272

made

— 275,

815.

or performable in England, 262

— 265, 813,

814.

—

defendant domiciled in England, 258 261, 813.
defendant necessaxy party to English action, 267

—271,

814.

English land

is

in dispute, 254, 255, 813.

injunctions and nuisajices in England, 265

— 267,

815.

mortgages of personal property, 271, 272, 814.
partnerships in England, 275 278, 815.
torts committed in England, 265, 814.
trusts of English property, 261, 262, 813.
when defendant domiciled or resident in Scotland or Ire-

—

land, 263, 814.

when defendant
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SET-OFP:
governed by lex

fori, 761, 768.

in actions against
alien enemies, 811.

ambassadors or sovereigns, 221, 222.
persons submitting to the jurisdiction of the Oourt, 235.

SETTLEMENTS:
marriage, 546, 553—556, 685—690.

(See Marriage Settlements.)

SHAEES:
of companies, locality of, 346.

SHAEEHOLDERS:
law regulating rights inter

se,

612, 617.

SHEEIEE COUET (SCOTLAND) ACT,
SHIPS.

(See

also,

1876. ..382, 496.

Admiralty and Pilotage.)

—

admiralty jurisdiction as to, 815 822.
carriage in, 621
631.
(See Affreightment.)

—

contract for employment of, law governing, 587.
judgments in rem as to, 280 284, 822.

—

law aflecting, 72, 621, 622, 669, 670, 699, 700.
marriages on board ship, 669, 670.
mortgages of, 818.
nationalit5' of persons bom on boaxd, 173
175.

—

situs of British, 343.

transfer of, law governing, at sea, 568.

SHIPS-OE-WAE:
treated as part of country to which they belong, 72, 669, 670.

SHTPMASTEE:
law governing authority

SITUS:

of, 625.

(See Affreightment.)

'

of bills of exchange, 344, 491

of biUs of lading, 343, 349.
of debts, 342—345, 348, 350, 491, 565, 568.
of mortgages, 343, 345, 350.
of movables, 342—347.
of partnership business, 346.

of shares, 346, 348.
of trust estate, 346.

SLAVE TEADE ACTS:
effect of, 573, 574.

SLAVEEY:
how

far recognized in English law, 36, 502, 505, 591, 700, 786.

SOLDIEE:
domicil

of, 158, 159.

will of infant, 743.
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80VBEEIGNS:
authority, territorial limits of, 28.
English, jurisdiction over foreign, and. their property, 215

— 217^

233, 234, 650.

(See Jurisdiction.)

foreign jurisdiction over, 388, 389.

judicial notice of status of foreign, 215, 216.

jurisdiction of, exists only so far ap effective, 40

— 44.

over persons voluntarily submitting, 44 et seq.
trust funds of foreign, English jurisdiction over, 239.

SP:BCIFI0

PEEEOEMANOE:

of contract affecting foreign lajad, jurisdiction to order, 225, 229.

STAMP ACT,

1815:

necessity for taking out probate under, 338.

STAMPS:
effect of absence of, 637, 768.

exception in the case of foreign

bills of

exchange, 635, 637.

STATE:
boundaries

of, judicial notice of,

compared with "country,"

215.

71.

definition of, 67.

questions arising

when composed

of different countries, 159, 621,

622, 669, 670.

STATUS:
adopted child,
corporations,

of,

unknown

what

in England, 37, 502, 503, 860.

511 — 513.
— 510.

is their,

domicil, its relation to, 504

(See Corporations.)

Savigny's view, 506.
the opposing theory, 507.
the compromise theory, 508.
foreign status

unknown

to English

law not recognized here,

37,

501i 502.
lex domicilii, its effect on, 504

— 510.

in transactions in place of domicil, 504, 505.

in transactions outside place of domicil, 505

meaning of, 500, 501
penal law as to, effect of foreign,
prodigal, of,

unknown

— 510.

37, 502, 503.

in England, 503

theory of divorce, 825.

STATUS OF ALIENS,

207—211, 310.

(See

also.

Alien.)

STATUTE OP DISTEIBUTION:
car.

legitimated children succeed to English leaseholds under, 22,

23, 531, 532.

chattels real devolve under, on intestacy, 716.

devolution of personal estate under,
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STATUTE OF FRAUDS:
efiect of, 546, 555, 556, 575.
is

a matter governed by lex fori, 764, 765.

STAYING ACTION.

(See Lis Alibi Pendens and Restraining Pro-

ceedings Abroad.)
Court's jurisdiction as to, 355
arises

— 361.

on vexation and oppression, 355.

conflict of laws, relation to, 356.

—

vexatious and oppressive, what is, 355 361.
where same action in English and foreign Court,

358, 359.

STEPHEN'S "COMMENTARIES":
quoted as to British nationality, 173.
distinction between real and personal property, 76.

STIEBBL:
his "

Company Law and Precedents

'\

quoted, 329, 330, 331, 332,

373,

STOEY:
his " Conflict of

Laws

" quoted or criticized as to

administrator (foreign), his right to English goods, 490, 491,
492, 493.

animus manendi

as regards domioil, 84.

capacity to contract, 577, 578.

make a will, 735.
Continental jurists, their method, 18.
contract, law governing, effect and validity of, 615, 832.
discharge of contracts, law governing, 615, 616.

capacity to

"domicil," definition of, 97, 792, 793.
exercise of powers of appointment, 740.

immovables governed by lex situs, 542, 545.
immovables, law governing contracts as to, 545, 618, 852, 853.
interpretation of contracts, law governing, 602.
jurisdiction in actions in rem, 45, 413, 414.
over immovables, 390, 413.
its effect on movables, 690.
for, 581.
mercantile contracts, law governing capacity

marriage,

method

of Story criticized by Bar, 17.

et seq.
movables, law governing assignment of, 568
administration of, 709, 710.
movables, on death,, law governing
717.
"personal property," as understood by Story, 77,
et seq.
Story,
19
by
adopted
method
positive
powers of appointment, law governing, 740.

545.
property, law determining nature of, 542,
717.
succession to movables on intestacy, 716,

views on Potinger v. Wightman, 131.
quoted, 640.
Commentary on the Law of Bills of Bxohajige"
his
to election, 872.
as
quoted
Jurisprudence"
his "Equity
"

^^

V.
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STUDENT:
domioil of, 160.

SUBMISSION:
jurisdiction based upon, 44, 45, 220,

400,

235—238, 273—275,

393, 399,

402—407.

in bankruptcy, 326, 327.

SUBSTITUTED SEEVICE OF WEIT,
SU00ES8ION.

(See

also,

250.

AdmiinistraUon.)

administration compared with, 53, 54, 335, 337, 338.
basis of jurisdiction as to, 53, 54.
definition of, 335, 337, 338.

different countries, to property in, 868, 869.

devolution of whole estate, 869, 870.

— 876.
— 872.
776 — 780.
doctrine of the renvoi in cases
election, rules as to, 872

heir's right of recourse, 870

of,

governed by lex situs, 547. (See Immovables.)
intestate, to movables, governed by lex domicilii at death, 716
immovables,

to,

718, 730, 731.

judgment, foreign, as to, 469, 470, 720.
jurisdiction as to, depends on grant of administration, 350
movables,

to,

— 354.

of foreign Court, 427, 428.
law governing, 53, 54, 719 721, 730.

—

polygamous marriages as affecting, 290.
rights of husband and wife as to, governed by law of domicil, 690
693.

(See Wills.)

testamentary, 719 et seq., 730.

SUMMONS:
originating, service of, out of England, 352.

TEOHNIOAL TEEMS:
in wills,

how

interpreted, 731, 732.

TEEMS OF YEAES.

(See Leaseholds.)

TEEEITOEIAL BASIS OF NATIONALITY,
—801,

169—171,

805, 809.

TEEEITOEIAL JUEISDIOTION:
extent of, 238.

TEEEITOEIAL LAW:
meaning

of, 4.

(See Law.)

TEEEITOEIAL LIMITATION:
on sovereign powers of States,
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TBERITOEIAL WATERS:
exercise of jurisdiction over British, 281, 815.
nationality of person born on boEurd ships in, 72, 173^

TEEEITORIAL WATERS JURISDICTION ACT,

— 175.

1878... 815.

TESTATOR:
capacity of, governed by lex domidlii at death, 721, 722.

when change

of domicil, 735, 736.

domicil of, at death governs

movables, 719

all

questions as to succession to

et seq.

(See Wills and Succession.)

THELLUSSON

ACT,

1800... 552,

720,

723.

THEOEBTIOAL METHOD:
of treating the " Conflict of Laws," 16 et seq.

THEORETICAL SCHOOL:
of writers on the " Conflict of Laws," 16 et seq.

(See Private

International Law.)

THIRD PARTIES:
validity of rights acquired by,

under judgments obtained by fraud,

427, 442, 443.

THIRD PARTY NOTICE:
service of, out of the jurisdiction, 279.

TITLE:
to British
to foreign

immovables not cogniijable by foreign Courts, 389
immovables not cognizable by English Courts, 223

— 391.

— 226.

TITLE DEEDS:
treated as immovables for certain purposes, 539, 540.

TITLES TO LAND CONSOLIDATION (SCOTLAND) ACT,

1868...

870, 875.

TORTS:
abroad,
action

when actionable
must lie both by

here, 38, 694 et seq.

lex loci

and English law,

38, 694, 696,

697, 698.

wrongful suffioiient, 38, 698.
actionable, need not be strictly,
of goods carried on board
respect
in
to,
as
jurisdiction
admiralty
ship, 818.
rule, 699.
British nationality does not afieot
695.
694,
223—225,
foreign land, to,

high

699—701.
seas, on, law governing,
compulsory pilotage, 704.

limitation of liabiHty, 700, 701.
769.
indemnity, effect of foreign Act, 704, 706,

jurisdiction as to, 38. 55, 265.

.60 (2)
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TOUTS— continued.
law governing foreign, 694 et seq.
gwasj-oon tracts not governed by rules as to, 703.
rate of interest on money or property tortiously enjoyed, 655.
uncivilized countries, in, 31, 699, 783, 784.

wrongful, various meanings

of, in relation to,

695.

TOWAGE:
admiralty jurisdiction as

to,

820.

TEADE, OONTEAOT IN EESTEAINT OP:
invalid in England, 594.

TEADE DOMIOIL IN WAE,

100, 146, 812.

TEADE MAEK:
exclusive jurisdiction of English Court as to Englisl}, 239.
service of notice on registered proprietor abroad, 238.

TEADE NAME:
exclusive jurisdiction of English Court, 239.

TEADING WITH THE ENEMY ACTS,
TEANSFEE.

211, 812.

(See Assignment.)

TEESPASS:
actions for, to foreign immovables in English Courts, 22.3

— 225,

694, 695.
in

foreign Courts, 389—391.

TEISTEAM & COOTE:
their

work on "Probate Practice" quoted,

TEUSTEE ACT,

339, 341.

1893. ..363.

TEUSTS:
jurisdiction in

personam under, 261, 262.

of foreign land, jurisdiction to enforce, 225, 229.
situs of trust estate, 346.

TEUSTS (SCOTLAND) ACT,

1921:

jurisdiction as to trusts under, 261

TTJTOES.

(See under Guardians.)

ULTRA VIBES:
action of foreign sovereign as, 28, 29.

UNCIVILIZED COUNTEIES:
law governing

acts, &c. in, 30, 31, 781

— 784.

capacity for contracts in, 783.
contracts in, 783.

domicil in, 782.

form of contracts

in, 783.
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UNCIVILIZED OOUNTEIBS— oowiKwted.
law governing
marriages

acts, &c. in

movables, alienation

procedure as
tort-s in,

continued.

in, 671, 672, 685,

782, 783.

of, in, 783.

to transactions in, 784.

699, 783, 784.

UNDEE.WEITEE:
law governing policies entered into by, 607, 631.

UNION OE CE0WN8:
eflect

on nationality, 170, 197.

UNITED KINGDOM:
definition of, 68, 639, 729.

UNITED STATES:
revenue legislation

of,

not recognized in English Court, 601.

UNIVEESAL ASSIGNMENT.

(See Assignment.)

UNEEGISTEEED COMPANY:
jurisdiction to wind-up, 329, 330, 331, 332.

USE OE SHIPS:
admiralty jurisdiction as

USUEY,

to,

817, 818.

36,654,655.

VALIDITY.

(See Contract, Power of Appointment, and Wills.)

VALUABLE OONSIDEEATION
under

Bills of

Exchange Act,

1882... 633.

VAEIATION OE MAEEIAGE SETTLEMENT ON DIVOEOE:
by English or foreign Court, 686.

VATTEL:
his " Droit des

Gens

'

quoted as to definition of

VETO OE COLONIAL LEGISLATION,

" domicil," 791.

681.

WACHTEE:
his works referred to as adopting the " theoretical " method, 16.

WAGEEING CONTEACTS,

464, 465, 576, 676, 591.

WALES:
part of England in private international law, 72, 817, 818.

WALKEE
their

& WILLIAMS:

work on "Administration" quoted as

"administration," 339, 340, 341.
executors de son tort, 485.

grant of adminiBtration, 339, 375.
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WAR:
legal position of alien
restrictions

enemy

suitors during, 234.

on change oi nationality during, 198, 199.

trade domicil during, 100, 146, 812.

WAEEANT FOE AEEEST:
in an action in rem, 281.

WASTE:
of property committed abroad, treated as ex contractu, 704.

WBSTLAKE,

J.:
his " Private International

Law "

quoted or criticized as to

administrator, foreign, his title to English goods, 489, 490.

administration governed by lex fori, 710.
bankruptcy, effect of English, 364, 366.
jurisdiction, 327.
Bills of

Exchange Act,

1882,

72, sub-s. 3... 639.

s.

capacity to contract, 577, 580.
contract, the

"proper law

of," 588, 861, 862, 863.

contract, law affecting validity of, 832.

distribution of deceased's assets

by the Court, 714.

domicil, change of, in itinere, 117, 118.

of origin, 104, 105.
particular pla^je of, not necessary, 97.

change of domicil on rights of married persons, 692.
law governing, 588, 861, 862, 863
foreign judgments, 387, 429.
effect of

essential validity of contract,

heir's right of recourse, 870, 871.

immovables, law governing contracts as

to, 545,

lex situs as governing rights to, 542.
obligations as to foreign, 226.
"

law of a country," meaning

of, 771.

legitimated children, domicil of origin of, 109.

marriage, incapacity for, by lex

method of treating

" Conflict of

loci,

677.

Laws,"

20.

nationality, British, 167.

recourse, heir's right of, 870, 871.

Sottomayor

v. jDe Ba/rros, his

views as

to,

684.

status, as to its relation to domicil, 507.
torts, liability of

foreign ships for, 701, 702.

wife's separate domicil, 134.

law governing validity of, 735, 736.
winding-up order, effect of English, 371
wills,

WHALE

FISHEEIES:

law governing, 700.

WHAETON:
his " Conflict of

capacity to

Laws " cited as to
make a will, 735.

domicil of lunatic, 152.
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WKAKIOl^— continued.
Laws"

his "Conflict of

cited as to

continued.

interpretation of law of the flag, 621, 622.
validity of wills, 735.

WIDOW:
domicil of, 138.
nationality of, 185, 208.

power
power

to
to

change domicil of child, 129 et seq.
change nationality of child, 202, 203.

WIUBERFOEOE:
his

" Statute

work on

WILLIAMS, E.
this " Law of

Law "

quoted, 27

v.:

Executors " quoted as to

meaning of "administrator," 338.
"law of country," 7, 81.
power of appointment and Wills Act,

1861... 745, 747.

succession to movables on intestacy, 716.

WILLIAMS,

J.:

on " Eeal Property " quoted,

76.

WILLIAMS & BEUOE:
work on "Jurisdiction in Admiralty Courts" quoted as
admiralty claims, 815 822.

their

to--

—

admiralty jurisdiction, 280 et seq., 815 et seq.
salvage claims, 820.

WILLS.

(See also. Administration.)

immovables, governed by lex situs, 542, 543, 547.
Immovables.)
revocation of, by maxriage, 548, 736 746.

(I.) of

(See

—

(II.) of movables, 719 et seq.

bequest for purpose contrary to English public policy, 719.
British subjects, of, under Wills Act, 1861... 35, 193, 208,

725—730, 732

et seq.

naturalized, distinction as

to, 191, 726, 727,

729.

capacity, law governing, 720, 721, 722, 735.
essential validity governed

723—725, 736.
execution, valid by lex

by law of the

last domicil, 721,

domicilii at date of, 732, 733.

possible exception, 739, 740.

by change of domicil, sometimes, 735, 736.
where English domicil at death, 735, 736.
where foreign domicil at death, 736.

valid

foreign property, as

form

of,

to,

870.

law governing, 721,

722, 723,

725—730,

732, 736,

747.

interpretation of, law governing, 61, 731, 732, 734.

exception, 732.
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WILLS

continued.

(II.) of movables

continued.

interpretation of

word

" child " in, 631

grounds of,
where change of domicil, 732, 735, 736.
where no change of domicil, 551, 721 72S.
law of domicil at death usually governs, 719 et seq.
invalidity,

—

possible exception, 719.

—

(See
of, by, 740
760.
Appointment.)
probate of, grant of, 374. (See Administration.)
revocation of, by marriage, 120, 736
740, 757.
law of domicil at date of marriage determines, 736, 737.
validity of, law governing, 719 et seq., 732 et seq., 744

power

appointment, exercise

of

Power

of

—

seq.

et

legacy for masses, 725.

WILLS ACT,

1837. ..34, 35, 191, 193, 547, 548, 742, 743, 745, 746, 747,

750, 751 et seq., 787.

WILLS ACT,
740,

1861... 21, 22, 34, 35, 193, 208, 721, 724,

725—730, 732—

774, 787, 856, 8^7.

WINDING-UP:
of companies, 329

— 334,

371

—374.

(See Companies.)

service of pstition abroad, 332.

WRIT:
service of.

i-ondon:

(See Service.)

feinted by

c.

f.
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