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EDITORIAL INTRODUCTION

As the fabric of the world’s life becomes increas-

ingly interwoven, there is an irresistible movement in

the direction of cooperation and unity among the

nations. As a result few now question the necessity for

international acfion if future wars are to be averted

and social gains are to be maintained and enlarged.

Since the end of World War I the urge for such action

has shown itself in accelerated degree. The aspirations

of men and their philosophy of life have both moved

in the direction of searching for better understanding

among the nations and their peoples.

When, fewer than seven years ago, the leading

nations of the world, by common agreement at the

San Francisco conference, covenanted to form the

United Nations Organization, new hope was inspired

in the minds and hearts of the peoples that at long

last their governments were marching together down

the road to peace. Though the way has proven rougher

and stonier than had been anticipated, much progress

has been made toward reaching the goal.

A parallel can be seen, in the experiences of the last

decade, between the complex of events moving toward

a real United Nation: and that which led almost a com

ix
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tury and three-quarters ago to the unification of the

American colonies into the United States. In the latter

there was a period of loose confederation, confused

powers, and verbal strife, to be replaced by a govern-

ment which exerted increased authority but which was

limited strictly to stipulated powers, all others not

specifically delegated to be reserved to the respective

states or to their peoples. The Bill of Rights, soon to

be added, defined still more clearly the limitations on

the Federal powers and detailed the rights which were

to be enjoyed by individuals and states. Under the

“elastic” welfare clause the courts have expanded the

legal powers of the national government, but within

the limits set by the fundamental law of the land.

As social thought has progressed and reached the

present state of development, there is rather general

assent among the nations in the direction of increased

social welfare, even if they stop short of the “welfare

state.” But among sixty countries of varying educa-

tional status, widely divergent cultures and customs,

including languages, and significant difierences in the

levels of scientific, mechanical, and technological ad-

vancement and extremes of wealth, it is imperative

that provision be made for the peculiar qualities of

nations in practical planning in the United Nations,

whatever abstract theoretiml principles may indicate.

And so, while there is common adherenoe to the

motives and purposes which led to the covenant, ques-

x
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tions are arising more and more persistently with ref-

erence to the machinery of cooperation and by whom

specific powers are to be exercised. The peoples and

governments of the hundreds of millions who are in—

volved must have assurance that whatever powers are

delegated to the world authority are defined clearly.

In her masterly analysis of the situation as it now

exists in its relation to international law, Judge Allen

sees confusion in the activities of the United Nations

and its agencies as they relate to member states, and

discerns a tendency in the agencies to place their man<

dates above those of the law—making bodies of the

countries themselves, thereby interfering in domestic

matters which are not properly within their powers.

She sees the need for a government of laws, not of

men, and points out the necessity for a legal body, 5.3.

the International Court of Justice, to resolve conflicts

between the individual countries and the United Na-

tions. She shows how, even granting the best of inten-

tions on the part of die agencies, their enactments may

retard the very progress which they seek. Her incisive

examination of treaty-making, as it is now exercised in

our own government, throws desirable light on changes

and clarifiations which may be made in the Charter

of the United Nations Organization to enable it to

serve even better as an instrument of pace.

E. I. F. WILLIAM!

EDITOR, up“ DELTA PI PUBLICATIONS
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PREFACE

World-wide demand after World War I that law

be substituted for war called attention to the lack of

substantive international law. By a cumbersome but

more or less effectual method the lack of a legislative

body was to some extent supplied. Multilateral

treaties, such as the Lomrno Pact and the Kellogg-

Briand Pact for the Renunciation of War, have legis-

lative character, and they constitute, as Judge Manley

Hudson terms it, “conventional legislation.” These

and similar treaties possess legislative characteristics,

as they declare rules of conduct for the signatory na-

tions which are to be enforced for an indefinite period.

The device of legislating through treaty has come

to be employed in increasing measure. Intricate prob-

lems, not only of international scope but of domestic

character, such as local agriculture, labor and manage-

ment, education and family life, are involved in

treaties which the nations are asked to approve. A1—

most no phase of human life escapes regulation by the

treaties proposed.

When the United Nations was formed, it was con-

templated that it should be a body of nations cooper—

ating to establish world peace but that it should not

no
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be endowed with the authority to enact law. This was

a power which no nation intended to yield to a world

organization. Because of this, the United Nations pos‘

sesses organs with certain limited executive powers,

such as a Security Council and a Secretariat, and also

a court; but it has no legislature. For the same reasons

the league of Nations had organs with certain execu-

tive powers, a Council and a Secretariat, and also a

court; but it had no legislature. The Assembly of

neither organization was given true legislative func-

tions.

Since in the United States the treaty, when duly rati‘

lied and in force, under our Constitution becomes the

supreme law of the land, the treaty process presents

special problems for the United States. It is urgent to

consider now some of the critiml questions raised by

the increasing use of the treaty as a substitute for do-

mestic legislation. Certain of the proposed treaties,

’ such as the Draft Covenant on Human Rights and

various conventions urged by the ILO for mtifim-

i l tion, in some respects clearly encroach upon the do—

mestic jurisdiction of the nations. This violates the

spirit of Article 2, paragraph 7, of the Charter of the

2 United Nations and also makes an improper use of

the treaty process, which should be employed only in

matters of international concern. Certain of these

treaties, if ratified and eflective, for the nations which

ratify may curtail national independence in the do-

nv
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mestic field to such a degree mat eventually the

harmony and peace of the world will be efiected.

Some of these proposed drafts, at least in part, if

ratified Will not be true treaties in the accepted sense

of the term. They will not be treaties as the term was

used by our forefathers who drafted and enacted the

provision of the United States Constitution making

treaties the supreme law of the land. Our forefathers

would understand the need for treaties which curtail

the sovereign powers of nations with reference to in—

ternational aEairs; for instance, treaties which abolish

the right to make war. They would not have under-

stood innumerable presently proposed treaties which

deal with essentially domestic questions. These treaties

do not deal with such matters as boundaries, inter-

national fishing rights, maritime questions, interna-

tional trade in narcotics and international c-aflic in

women and children, treaties of peace, cessions of prop-

erty, and adjustments of post-war problems. These

particular treaties, as later shown, require the -indi—

vidual ratifying country actually to change domestic

laws and economic processes long established and de—

veloped by the particular genius of the particular state.

Treaties which deal with matters essentially do-

mestic in character present harsh alternatives to gov—

ernments asked to ratify them. To refuse to enact such

treaties is to seem to be unwilling to cooperate in solv—

ing the world’s problems. To ratify them may mean

xv
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that the nation approving is yielding a portion of the

independence of its domestic life.

Two possible safeguards, to some extent, might have

cured this situation for the United States:

( OCR is the rule in all but a very few other

countries, and in important countries generally, that

treaties take efiect as municipal or domestic law only

when implemented by legislation enacted by the full

legislature. This is not the law in the United States

and a few other countries Since the United States Con-

stitution makes the treaty the supreme law of the land,

this safeguard does not exist for the United States.

When a treaty is ratified by the United States and is

in eflect, it needs no enabling legislation by Congress

to make it efiective. This creates an inequality of in-

ternational obligation between countries which in their

constitutions have protection that the United States

does not have. The fact that other nations have this

safeguard has not so far created a critical situation, for

the nau'ons in general implement treaties which they

ratify. Whether they will in the future implement

treaties which afiect domestic life as readily as they

implemented treaties which were obviously of inter-

national scope is a question so far unanswered. But if

the United States were not bound by the supremacy

clause and had the authority to pass enabling acts to

put treaties into force, as is the case with the great

majority of other nations, then Congress, where necw

m
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sary or advisable, could refuse to enact the legislation.

This, at present, mnnot be done because the self-

executing treaty automatically is law in the United

States. ‘

(2) The International Court of Justice might con—

strue Article II, Section 7 of the Charter of the United

Nations, which withholds from the international or—

ganiution power to interfere wifli the domestic juris-

diction of the nations. The court might define the scope

and meaning of the phrase "domestic jurisdiction.” It

is conceivable that the International Court of Justice

might hold that proposals framed as treaties which

directly operate on permanent residents of a country,

with reference to acts done wholly within that country,

are not treaties, but are domestic legislation ofiered

under the guise of trades and are not within the power

of the United Nations or any special agency, such as

1L0, to enforce. Such a holding would constitute law

and would protect the individual states.

But repeated efiorts to have the International Court

of Justice adjudicate the scope of Article II, Section 7,

and determine what are international and what are

domestic questions have been sidestepped by the organs

of the United Nations. Some of the specialized agen—

cies have even passed amendments to their constitu-

tions which tend to discourage or delay access to

the court. The Draft Covenant of Human Rights

contains a similar provision suspending access to the

XVII
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court. Both of these possible safeguards at present are

non—existent.

This is a serious situation. The efficiency of the

United Nations, which is our only functioning organi—

zation for world peace, may eventually be impaired.

However, there are remedies which, if pursued, would

solve the problem:

(I) The United States Constitution could be

amended to provide in substance that:

(a) Treaties which conflict with the United

States Constitution are invalid.

(b) Any treaty which directly and substantially

interferes with the domestic jurisdiction is invalid

except where the subject matter presents a truly

international problem which requires international

action to handle it.

(2) The United States could demand that special—

ized agencies be prohibited from intervening in the

domestic aflairs of member states. Specialized agencies

should recognize this limitation on their functions.

(3) The representatives of the United States both

in the United Nations and in all specialized agencies

could refuse to vote to submit for ratification proposed

treaties or conventions which directly and substantially

encroach upon domestic legislation.

Such conventions are defended upon the ground

that “universality” is essential for the solution of

world problems. But there are no “wonder drugs”

ml
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for the healing of nations. True universality is the

universality of principles—justice, ethics, human

brotherhood. Recognition and practice of these prin—

ciples by each country in its own unique field of ex-

perience results in “diversity within unity.” For

example, in the realm of mathematics, whether a man

uses an adding machine or counts on his fingers, the

principles at work are the same. And each man is ap-

plying those principles in his own field, which for

individual as for community is his priceless field of

freedom, his freedom to learn by mistakes, his free-

dom to progress. That field alike for men and nations

should be forever inviolable.

The hopeful attention of the world is centered on

the United Nations. It was created by a heart—weary

World which at every point needs friendship and

counsel, not interference and trouble—making regula—

tion. Surely it is essential, in order to establish World

peace, not only to create world organization but also

to establish justice and to maintain independence for

every nation.

FLORENCE ELLINWOOD ALLEN
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THE TREATY CONTRASTED WITH

STATUTORY LAW

The treaty is usually defined as a compact entered

into between two or more sovereign states executed

as and exhibiting the principal features of a contract.

Hall says that the greater number of treaties are in

fact “mere bargains,”‘ and Jessup suites that in a

sense all international agreements are contractual in

that they derive their validity from the agreement of

the parties."

From the Treaty of Westphalia in 1648 to 1783,

the treaty was usually a business compact between

sovereigns who considered provinces and countries to

be their private property. This is an ancient view-

point. When Themistocles fled from Athens around

466 me. to take refuge with his ancient enemy, the

Persian King, he was given three cities in Asia Minor

to maintain him in bread, meat, and wine, one to pro-

vide him with clothes, and one with bedding and fur—

niture. When Queen Mary said that, when she died,

I
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on her heart they would find written “Calais,” she

was pouring out her grief for the loss of a valuable

seaport, her private property. The partitions of Po-

land are an example of the same system. From 1763

to 1795, there were three divisions of Poland, in

which Russia, Prussia, and Austria took, first one-

third, then two—thirds, and then the entire unhappy

country. As Catherine the Great said to Prince Henry

of Prussia, “It seems that in this Poland one has only

to stoop and help one’s self.” While it is true that

these countries and provinces, dealt with so casually,

belonged to the kingdom or state, as Louis XIV said,

the King was the State.

The treaty, therefore, was used for the settlement

of what purported to be matters of state but were in

fact the private afiairs of sovereigns. Phillimore, the

grat English authority on international law, declares

that from 1648 to the recognition of Amerimn inde-

pendence in 1783 little consideration was paid to any—

thing except the rights and interests of sovereign and

reigning families. The period from 1783 to 1859, he

says, shows increased recognition of the rights of

states, and since 1859 a new principle has arisen in

that regard as to the rights of nationalities.’

The treaty, then, has a background of being the pri-

vate compact of the sovereign, possessing among other

things the temporal finality of contract. The agree-

ment was to be performed usually within a specified

Cm 31c



time. Phillimore, in fact, lists among the maxims

which should be stated as the foundation of treaties

that “The provisions of the trmty should be immedi-

ately and finally operative, not imposing upon States

future obligations other than those of conformity with

the law of nations, and of living at peace and arnity

with each other.” He concedes that there are cases in

which the only way to take security against wanton

aggression is to impose some special burden or con-

straint upon a state, at any rate for a time. But he

says, “None of the treaties imposing special obliga-

tions can be, or ought to be, expected to be perpetu-

al‘” C

This is a major distinction between the treaty and

statute law. A statute, unless it declares otherwise, is

meant to be efiective indefinitely until modified or

repealed. The controlling distinction, however, be-

tween the compact treaty and the statute is that the

statute purports to regulate society and, generally

speaking, the statute regulates internal and domestic

afiairs while the treaty afiects primarily international

relationships.

The framers of the United States Constitution rec—

ognized the contractual Characteristics of the treaty

_ when they framed the clause which makes treaties

“the supreme law of the land,” binding upon judges

in every state (Art. VI, d. 2). Jay, in arguing in

favor of this provision (The Federalist, No. 64),

3
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says that some people who oppose the supremacy

clause

insist . . . that treaties, like acts of assembly, should be

repealable at pleasure. . . . These gentlemen would do well

to reflect that a treaty is only another name for a bargain,

and that it would be impossible to find a nation who would

make any bargain with us, which should be binding on them

absolutely, but on us only so long and so far as we may think

proper to be bound by it. They who make laws may, with-

out doubt, amend or repeal them; and it will not be disputed

that they who make treaties may alter or cancel them; but

still let us not forget that treaties are made, not by only one

of the contracn'ng parties, but by both; and consequently,

that as the consent of both was esential to their formation

at first, so must it ever afterwards he to alter or cancel them.

The proposed Constitution, therefore, has not in the least

extended the obligation of treaties. They are just as binding,

and just as far beyond the lawful reach of legislative act:

now, as they will be at any future period, or under any form

of government.

Hamilton (The Federalist, No. 75) pointed out

that the power to make treaties did not fall strictly

within either the executive or the legislative function.

He said,

The essence of the legislative authority is to enact laws,

or, in other words, to prescribe rules for the regulation of

the society; while the execution of the laws, and the em-

ployment of the common strength, either for this purpose or

for the common defence, seem to comprise all the functions

4
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of the executive magistrate. The power of making treaties is,

plainly, neither the one nor the other. It relates neither to

the execution of the subsisting laws, nor to the enaction of

new ones; and still less to an exertion of the common

strength. It: objects are CONTRACTS with foreign na-

tions, which have the force of law, but derive it from the

obligations of good faith. They are not niles prescribed by

the sovereign to the subject, but agreements between sow

ereign and sovereign. The power in question seems therefore

to form a distinct department, and to belong, properly,

neither to the legislature nor to the executive. The qualities

elsewhere detailed as indiqiensable in the management of

foreign negotiations, point out the Executive as the most fit

agent in those transactions; while the vast importance of the

trust, and the operation of treaties as laws, plead strongly

for the participation of the whole or a portion of the legisla-

tive body in the ofice of making them.

There are other difierences between statutes and

contracts than those pointed out by Hamilton. A

statute duly enacted remains in force until it is amend-

ed or repealed. It contemplates long-term existence.

A contract is in force until it is completely performed,

which may be within a short time. A statute, under

modern systems, is publicly proposed, publicly con-

sidered, publicly shaped and amended, and publicly

passed by the lawmaking body. A contract is usually

negotiated quietly or even secretly by the parties, and

may be published only when it is fully executed.

But when the Constitution of the United States was

written, the treaty, which usually was contractual, be-

5
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me throughout every one of the Thirteen States law

binding upon the judges and overriding the ConstituL

tions of the States, in truth “the supreme Law of the

Land” James Wilson, one of the ablut members of

the Constitutional Convention, pointed out that, if

treaties were to have the operation of laws, they

should have the sanction of laws. He therefore moved

to add the words “and the House of Representatives”

after the word “Senate” in the phrase which grants to

the Senate the power to approve trmties.l But the

view that treaties must be negotiated in secret and that

the House, with its numerous membership, would be

unable to maintain secrecy, prevailed over Wilson’s

view, and the supremacy clause was enacted as it

stands today. The result is that the framing of treaties

is a wholly executive function. The treaties, so far as

form is concerned, are presented to the Senate as an

accomplished fact. The Senate may reject them in

toto, make reservations, or reject sepante articles;

but the changes that it proposes do not become effec-

tive until they are accepted by the country with which

the treaty is made.

When the founding fathers made the treaty the

supreme law of the land, little mention was made of

the inherent distinction between treaty and statute,

and none of the fact that requisites for negotiating

a compact and for passing a. law are inherently diEer-

ent. Since the treaty is it contract, it is often initiated

6
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by an ofier made by one government to another or to

sevenl other governments, which is accepted. In other

words, it is a prerequisite to the treaty that there be a

“meeting of the minds" between two or more states.

The statute is enacted by the legislature of one single

state, and the consent or agreement of another coun—

try is neither sought nor required. Being a contract,

the treaty, as a practical matter, had to be negotiated

by the executive—in our country, the President. This

conformed to the fact that the treaty is a compact

between sovereigns. Also, experience had shown

that secrecy was an aid to negotiation. The advantage

of having the negotiation handled by the head of the

state as an executive function, plus the secrecy, was

stressed in The Federalist in the arguments in favor

of the Constitutional Supremacy provision as to trea-

n'es. The arrangements for the agreement could not be

handled efliciently by a legislature; and the delicate

adjustments of offer, counter—ofier, and compromise

have proved to be most feasible in the give and take

of private conference.

But mankind has found that law made by one man

results in despou'sm. Mankind now knows that law

must be made by representatives of the people and

that, in the enactment of law, secrecy, so far from

being necessary, must in every way be prevented if

liberty is to be maintained. Hence in civilized coun-

tries both the law and the procedure of centuries re-

7
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quire successive readings of proposed legislation and

full publicity as to pending bills. The various stages

of the drafted proposals are made accessible not only

to members of the legislature but to the press and

public. The Constitution of the United States provides

(Article I, section 5, clause 3),

Each House shall keep a Journal of its Proceedings, and

from time to time publish the same, excepting such Parts as

may in their Judgment require Secrecy; and the Yeas and

Nays of the Members of either House on any question shall,

at the Desire of one fifth of those Present, be entered on the

Journal.

Article I, section 7, clause 2, provides that if the

President of the United States does not approve a bill

enacted by both houses “he shall return it, with his

Objections, to that House in which it shall have

originated, who shall enter the Objections at large on

their Journal, and proceed to reconsider it.” The votes

of both houses shall be determined by yeas and nays

“and the Names of the Persons voting for and against

the Bill shall be entered on the Journal of each House

respectively.” Similar provisions, as well as provisions

for successive public readings of bills, exist in the state

constitutions and state statutes, and laws which were

passed without the provisions for publicity being com-

plied with have been held to be null and void.

It is true that the two-thirds vote required for

ratification by the Senate (Art. II, section 2, United

8

Go 31c



States Consu'tution) is sometimes more diflicult to

secure than a mere majority vote in both houses of

Congress. It is also true that all proceedings with

reference to advice and consent to ratification are a

matter of public record. But the essential steps in the

framing of a treaty submitted to the Senate are neither

within the control of the Senate nor, as the situation

has developed today, are they publicly recorded in

many instances. The fact that die treaty is not drafted

by the body which consents to its ratifiution is of

supreme importance. Treaties now submitted either

by the United Nations or by the specialized agencies

are drafted by international commissions or bureaus.

This is an essentially difierent process from the ne-

gotiation of a treaty between the United States and

another country, where the President may appoint

commissioners to examine the problem or where the

treaty is drafted by our own Department of State and

presented to another country for consideration. Now

in many cases the treaty is submitted to the Senate,

having been drafted by a remote international organ.

It is true that the Department of State gives it close

scrutiny, but the shaping and the framing of the treaty

are something with which the United States has little

to do. legislation, on the other hand, is shaped by

our own elected oflicials and is subject to scrutiny from

start to finish. The original bill, the amendments, die

hearings in committee, are all matters of public rec-

9
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ord. This is the safest process when the United States

is asked to adopt legislation proposing changes in our

domestic law.

However, to have all treaties approved by the full

Congress is not the complete answer. The source of

the difficulty is the lack of demarcation between the

use of the treaty for international matters and its use

for legislation on matters of domestic concern. This is

a deep—seated problem which must be solved.

If a treaty proposes, not an act such as the cession of

territory or the payment of a sum of money—if, on the

contrary, it contemplates the regulation of national

and international life far into the future, it has pre-

dominantly legislative character which requires that

it be enacted by a legislature with the safeguards and

publicity of legislation. It was because of this fact

that James Wilson proposed in the Constitutional

Convention that the treaty regarded as supreme law

should be enacted as law by the Congress of the

United States.

These distinctions between the treaty and the stat-

ute and their method of adoption must be understood

and emphasized today, bemuse the nations of the

world are beginning to enact international law on a

wide sale through the medium of multilateral

treaty. Many of the great multipartite treaties are

analogous to legislation. Others, such as the Charter

of the United Nations, are even of a quasi—constitu-

IO
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tional character.“ In earlier times the usual treaty

was executed by two, or only a few, nations. But a

number of the multilateral treaties are executed by

many nations and bind praaimlly the civilized world.

Also, under the United Nations treaties begin to

reach out into the field of domestic legislation and

even touch on internal constitutional law. Moreover,

the extensive use of the multilateral treaty will in-

crease widi the continued existence of the United

Nations and its specialized agencies which operate

extensively through this type of international agree-

ment. It may be questioned whether the governments

have considered all the possible phases of this new

method of lawmaking. Without the people’s being

fully aware of the scope of the action proposed, the

governments begin to enact domestic law under the

guise of international treaty.

[I
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II

EFFECTS OF THE CONSTITUTIONAL

METHOD OF MAKING TREATIES

When the United States Constitution was adopted,

it was a rule of international law that a sovereign or

state was bound to ratify a treaty to which a minister

acting with instructions and under full power had

agreed. In 1807 the President informed the British

Government that the Senate had recommended cer-

tain changes in a proposed treaty between the United

States and Great Britain, and that the United States

would ratify it if so amended. George Canning, then

Under-Secretary of State for Great Britain, stated

that this was “a practice altogether unusual in the

political transactions of States,” and elsewhere he

wrote, “(here are many advantages in considering

these propositions as a direct refusal of the

treaty.” 1

On the other hand, Great Britain expressed no dis-

approval as to the modifications of the Jay Treaty of

1796 suggested by the Senate. This treaty covered the
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claims of the United States against Great Britain aris—

ing out of her retention of military posts after the

conclusion of the Revolutionary War, the carrying 03

of Negroes by Great Britain, the use of the rivers of

North Amerim, the West Indian Trade, and many

other subjects. The Senate agreed to approve the

treaty upon condition that Article 19. be suspended

with respect to trade between the United States and the

West Indies. Great Britain acceded to this demand; '

but with respect to the King-Hawkesbury Treaty

of 1803," the foreign office of Grat Britain was

openly contemptuous of the Senate’s assertion of its

prerogative. This convention was framed to fix the

nordleast and northwest boundaries between the

United States and British territory after the Revolu-

tion. It was agreed that the boundary should be the

shortest line from the Lake of the Woods to the nar-

est source of the Mississippi. Four days before this

agreement was submitted to the Senate, the Treaty

of the Louisiana Purchase was ratified. A Senate

Committee reported that the contemplated treaty

with Great Britain might interfere with the northern

limits of Louisiana. The Senate voted to strike out

the fifth article, which dealt with this feature, before

consenting to ratification of the treaty. Lord Har-

rowby stated that Great Britain never could acquiesce

in the precedent that the American Government could

agree “to ratify such parts of a convention as they
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may select.” Great Britain therefore refused to ac—

quiesce in the elimination of Article 5, and the treaty

did not enter into force.

The provision in our Constitution changed the rule

that a treaty negotiated by a minister acting with full

power and according to instructions must be ratified,

but we still enforced it against other states. For in—

stance, we protested against the refusal of Spain in I 8 19

to execute the Florida Treaty, which had been nego—

tiated under full powers issued by Spain to its minister.

Our Seuetary of State declared, “By the universal

usage of nations nothing eon release a sovereign from

the obligation of a promise thus made, except the proof

that his minister so empowered has been faithless to

his trust by transcending his instructions.” "'

But while this rule has now been abrogated in most

of the constitutions of the civilized world, which re-,

quire approval of treaties by the national legislative

bodies, the view has persisted among national and in-

ternational oflicials that a state has no right to negoti-

ate a treaty and then fail to ratify it. In fact two of

the most distinguished Presidents of the United

States, with reference to important treaties, acted as

though the rule were still in force and the Senate was

bound to approve a treaty negotiated by the Pres-

ident.

As high-minded a patriot as George Washington,

who had sat in the Constitutional Convention and
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voted for the provision that the Senate should advise

and consent to the making of treaties, early in his ad-

ministration considered that when he presented a

treaty to the Senate with his approval it should auto-

matically be ratified. Maclay, a member of the Senate

during this period, gives a significant account of

Washington’s reaction to the Senate’s view that it

was not compelled automatimlly to endorse the treaty

negotiated.

A treaty was in prospect with the Southern Indians,

and President Washington lame to the Senate on

August 22, 1789, to settle upon its terms. The Senate

had just taken up the Coasting Bill when the President

was introduced. Maday said that Washington

rose and told us bluntly that he had called on us for our

advice and consent to some propositions respecting the treaty

to be held with the Southern Indians. Said he had brought

General Knox with him, who was well acquainted with the

business.

. . . General Knox handed him a paper, which he handed

to the President of the Senate. . . . Seven heads, as we

since have learned, were stated at the end of the paper, which

the Senate were to give their advice and consent to. They

were so framed that this could be done by aye or no.

The Pmident of the Senate proceeded to ask the

advice and consent of the Senate on the first proposi-

tion. Mr. Maciay asked for the reading of the treaties

and documents mentioned in the paper. Maday again
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took the floor and moved a postponement until Mon-

day. The question was put and worried. Mr. Morris

moved that the papers be referred to a committee of

five directed to report as soon as might be. Maday

supported this. To the Senator’s surprise, as he sat

down,

the President of the United States started up in a violent

fret. uThis defeats every purpose of my coming here,” were

the first words that he said. He then went on that he had

brought his Secretary of War with him to give every neces-

sary information. That the Secretary knew all about the

business, and yet he was delayed, and could not go on with

the matter. He cooled, however, by degrees. Said he had no

objection to putting 05 this matter until Monday, but de-

clared he did not understand the matter of commitment. He

might be delayed. He could not tell how long.

He rose a second time, and said he had no objection to

postponement until Monday at ten o’clock. By the looks of

the Senate, this seemed agreed to. A pause for sometime

ensued. We waited for him to withdraw. He did so, with a

discontented air.n

Washington thought that, when a treaty had been

negotiated according to the instructions given, it

should, as a matter of course, after a mere cursory

consideration by the Senate, be approved. This was

in fact the view of the Senate itself as to the Jay

Treaty of 1788, the Consular Convention with

France, concerning which many objections were

raised.“ Jay himself, Secretary of Foreign A!-
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fairs, said he apprehended that this convention would

prove more inconvenient than beneficial to die United

States.u Since it had been negotiated by duly

accredited agents under a plan agreed to by Congress

and amended as suggested by Congress, the Senate

felt compelled to approve.

The most striking example of the attitude taken

by oflicials of the United States upon the power of the

Senate to make reservations to proposed treaties is

Woodrow Wilson’s attitude in the League of Nations

controversy. President Wilson publicly dubbed the

proponents of the reservations to the League Cove-

nant a little group of willful men. A revealing story

of his attitude is told by Viscount Cecil in describing

a. visit to President Wilson in r919. Viscount Cecil

says:

On February the 14th he went back to Washington for

a month, and while there interviewed the recalcitrant Sen-

ators without mollifying them. Indeed, to transatlantic ob-

servers his methods of controversy did not seem to err on the

side of conciliation. No doubt he resented what seemed to

him a wicked attack on a great efiort for world peace, car-

ried on for party purposes and built up on the ill-informed

prejudice of his fellow-countrymen. Whether this was the

true view of the position it is not for an Englishman to

judge. There can be no doubt of the President’s bitterness

on the subject. On his return to Paris, he invited Colonel

House and myself to dinner to discuss the American situation

and especially certain suggestions of changes in the Covenant
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which our friends in the States, led by the veteran Senator

Elihu Root, thought might mitigate opposition. The most

important of them was the provision which makes it clear

that the validity of the Monroe Doctrine is not afiected by

the Covenant. The dinner was very agreeable, the President

exerting himself to entertain us by telling a number of stories,

which he did very well. After dinner, we three retired to

another room to consider the American amendmenm. To

most of them it seemed to House and me there was little

objection, and we were quite ready to go almost any dis-

tance to secure the two-thirds majority in the Senate neces-

sary for ratification. As each amendment came to be con—

sidered, if House or I recommended it as an improvement

to the Covenant, the President was quite ready to accept it.

But if either of us suggested that it would be a reasonable

concession to Senatorial feelings, the President was up in

arms in a moment and, in order to get his agreement, we

had hastily to explain that on its merim it was unobjection-

able.

It may be that a more conciliatory attitude on his part

would have saved the Treaty.“

While other nations have been compelled to accept

the right of the Senate to reject or amend negotiated

treaties, their reaction has often been hostile. The

foreign offices of other nations have never liked our

system. In the case of the failure of me Senate to

approve the treaty embodying the Covenant of the

League of Nations, influential public opinion through-

out Europe expressed the view that the failure of the

United States to ratify a traty largely shaped and ne-
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gotiated by her President, in spite of the Constitutional

provision making mtifimtion subject to the advice

and consent of the Senate, was a breach of faith. This

was the view of Woodrow Wilson himself.

A reprint in The New York Time: of March 24.,

1920, quotes the London Daily Graphic as saying:

During more than eight months the Senate has been dis-

cusfing the European settlement and meanwhile, largely

owing to that, delay and confusion have become worse and

worse throughout stricken Europe. The inability of the Sen-

ate to come to a decision has caused fearful misery and has

cost countless lives.

Democracy is government by discussion. During the war

and after its conclusion we have heard numerous protests

against secret diplomacy and have been adjured to conclude

a democratic peace. The United States form the greatest and

freest democracy in the world. The endle§ and fruitless dis-

cusions in the American Senate have scarcely increased the

prestige of democracy with regard to its management of

urgent and vital foreign afiairs.

In view of the reaction of such truly great states-

men as George Washington and Woodrow Wilson to

this situation, as well as the persistence of the Old

World view that a treaty duly negotiated must be

ratified, it is not surprising that enthusiastic officials

in international agencies who have framed conven-

tions which they think would advance their particular

projects should believe today that nations which fail

to ratify treaties are “willful” and should be brought
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before the bar of public opinion. This is particularly

so when the representatives of the country censured

have taken an active part in framing the proposed

convention, or have voted for it in conference.

But the possible pressure of an administration whidi

believes that a treaty it has negotiated should be rati-

fied without concession, as Woodrow Wilson thought,

or of an international bureau which believes that

member states are required to ratify conventions sub-

mitted to them, makes all the more important and

even necessary cool and deliberate consideration of

these international compacts, by the press, the public,

the State Department, the Senate, and the President.

Over twelve hundred international agreements

made by the United States since 1789 have been

handled not by treaty but by executive agreement, or

by joint resolution of Congress, the most important

of the executive agreements being either authorized

or approved by Congress. They include agreements for

the annexation of Texas and Hawaii, for the condu-

sion of World War I, for settlement of the extensive

debts arising out of World War I, for submitting im-

portant controversies to international arbitration, for

the acquiring of Atlantic naval bases in British terri-

tory during World War II. The modification of the

tarifi made in reciprocal trade agreements was done

under congressional authority. Our adherence to the
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International Labor Organization was authorized by

joint resolution of Congress.

The Supreme Court has given executive agreements

the effect of treaties (U.S. W. Belmont, 301 U.S. 324.;

U.S. 1;. Pink, 315 U.S. 203, 230) and has thus con-

strued them as being part of the “supreme Law of the

Land.”
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III

PRACTICAL RESULTS

OF THE SUPREMACY CLAUSE

OF THE CONSTITUTION

Due to the inclusion in the Charter of the United

Nations of provisions with reference to Human

Rights, the past few years have given the world vari-

ous proposals in this particular field. Among them

are the Universal Declaration of Human Rights, the

Genocide Convention, and the draft of a Convention

on Human Rights proposed by the Commission of

Human Rights of the United Nations. The Universal

Declaration is not a treaty, was adopted only by the

Assembly of the United Nations, and, as it expressly

states, is not binding upon the member states.

But the Draft International Covenant on Human

Rights is in treaty form. Since the Draft Covenant

contains broad legislative provisions, it raises critical

questions. Over and above the legal uncertainties in

certain proposed provisions of the Draft Covenant, a,

preliminary question of extreme moment arises, im-
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portant not only to the United States but to every

other member of the United Nations because of its

repercussion upon the spirit of international coopera-

tion within the United States.

Under the Constitution of the United States a treaty,

when fully executed and in force, is the supreme

law of the land. The negotiations and adherence to a

treaty by any civilized nation other than our own are,

in general, not binding as law until the treaty has

been implemented by' the parliament; but in this

country a self—executing treaty, when negotiated by

the President, approved by the Senate, ratified and in

force, automatically becomes a part of United States

law, on an equality with an Act of Congress and bind-

ing upon the “Judges in every state . . . any Thing

in the Constitution or Laws of any State to the Con—

trary notwithstanding.” (Art. VI, :1. a, United States

Constitution) This is not the law in England. (Lauter~

pacht, An International Bill of Right: of Man, 179.)

Treaties that involve a charge on the English people

or a change in the law of the land can be carried into

effect only by an act of Parliament. (Anson, Law and

Curtom of the Comtitution, 109.) The constitutions

of most of the Latin American countries and of numer-

ous other nations expressly require approval of treaties

by the full parliament.

As shown by Peaslee, in his exhaustive work Co»—

:litutiom of Nations, two other states, Mexico and
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Paraguay, make treaties the supreme law of the land.

The Mexican provision, Article 133, declares: “The

judges in every state shall be bound by this Constitu-

tion and by those laws and treaties, in spite of con-

flicting provisions in the constitution or laws of any

state.”

The Constitution of France, Article 26, provides

that diplomatic treaties duly ratified and published

shall have “the force of law” even when they are

contrary to internal French legislation; they shall

require for their application no legislative acts other

than those necessary to insure their ratification. How-

ever, Article 27 provides:

Treaties relative to international organization, peace

treaties, commercial treaties, treaties that involve national

finances, treaties relative to the personal status and prop-

erty rights of French citizens abroad, those that modify

French internal legislation1 as well as those that involve

the cession, exchange. or addidon of territories, shall not

become final until they have been ratified by an act of

the legislature.

The states of Nicaragua and Ecuador have pro-

tected the basic law of their countries against the pos-

sible encroachment of treaties. The provision of the

Nicaragua Constitution, Article 28 5, is almost iden—

tical with that of Ecuador. It reads as follows:

The Constitution is the supreme law of the Republic.

No laws, decrees, regulations, orders, dispositions, pacts,
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or treaties which are in conflict vn'th it or which in any

way alter its provisions have any validity.

The provision that treaties are the supreme law of

the land has been extensively construed by the Su-

preme Court of the United States, which has repeat-

edly held treaties to be on a par with congressional

statutes, superseding conflicting state law. lanter-

pacht, certainly one of the most distinguished contem—

porary students of constitutional and international

law, goes so far as to say that in Missouri 11. Holland,

252 U.S. 416, the Supreme Court gave a treaty pro-

tecting migratory birds a construction “dangerously

approaching that of a constitutional amendment.”

(Lauterpacht, op. £11., [79.) The fact that a treaty in

the great majority of other countries, even when rati—

fied, does not necessarily become part of the municipal

law, while in the United States and a few states it does,

creates an inequality of international obligation. In the

past, this advantage possessed by other states has not

been as important as it appears upon first considera-

tion, for states signatory to a treaty in general take the

steps necessary to put it in force. But in the future,

because of the use of the treaty process for enacting

domestic legislation, it may become dangerous.

The constitutional provision that treaties are part

of the supreme law of the land was written at a time

when the usual treaty was a contract between sov-

ereignties. The framers of the Constitution were de-
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termined that no state should impair the obligation

of contract and that no state should make treaties with

foreign powers. It was originally proposed in several

resolutions which were adopted that Article VI of

the Constitution should make treaties binding upon

the states. It did not, as originally drafted, declare

them to be the supreme law of the land. However,

it was realized that in order to establish stable com-

mercial relations with other countries the Constitu—

tion must ensure that the Federal Government could

and would mrry out its treaties, and later in the con-

stitutional proceedings the article was redrafted and

enacted in its present form.

It was an advance in international law and in po-

litical thinking that the Constitution provided for

submission of treaties to the Senate prior to ratifica-

tion, for at that time, throughout the civilized world,

the executive had complete power over foreign rela-

tions. But it was never contemplated by the founders

of the Republic that the supremacy clause should

place citizens of the United States in the position of

having domestic law made for them by treaty. This

is all the more important now because there is a vast

distinction between the contractual type of treaty

and treaties such as the Draft Covenant of Human

Rights, which proposes actual changes in the law of

member states in questions purely domestic.

The problem was not created for the United States
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by the United Nations. It was created by the United

States Constitution. In construing the constitutional

provision, the Supreme Court has held that a treaty

will prevail over any conflicting provision of state

law (Clark o. Allen, 33! U.S. 503). Chief Justice

Hughes, in Pidgeon River Improvement Co. 1). Cox,

291 U.S. r38, declared that an Act of Congress

passed subsequent to a treaty is a “later expression of

our municipal law” and thus reiterated the rule of the

Head Money Cases, 1 m U.S. 580, that a treaty may

be modified or repealed by subsequent Act of Congress.

This holding is in efiect followed in Moser v. U.S.,

34.1 U.S. 41. However, it unquestionably is the law

that a subsequent treaty abrogates a statute on the same

subject which is in conflict.

At the meeting of the American Society of Inter-

national Law, April 7.6, 1929, which considered “The

Limitation of the Treaty-making Power of the

United States in Matters coming within the Jurisdic-

tion of the States,” Chief Justice Charles E. Hughes

said:

If we take the Constitution to mean what it says, it gives

in terms to the United States the power to make treaties. It

is a power that has no explicit limitation attached to it, and

so far there has been no disposition to find in anything re-

lating to the external concerns of the nation a limitation to

be implied.

Now there is, however, a new line of acu'vity which has
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not been very noticeable in this country, but which may be

in the future, and this may give rise to new questions as to

the extent of the treaty-making power. I have been careful in

what I have said to refer to the external concerns of the

nation. I should not are to voice any opinion as to an im-

plied limitation on the treaty-making power. The Supreme

Court has expressed a doubt whether there could be any

such. not is, the doubt has been expressed in one of its

opinions. But if there is a limitation to be implied, I should

say it might be found in the nature of the treaty-making

power.

What is the power to make a treaty? What is the object

of the power? The normal scope of the power can be found

in the appropriate object of the power. The power is to deal

with foreign nations with regard to matters of interna-

tional concern. It is not a power intended to be exercised, it

may be assumed, with respect to matters that have no relation

to international concerns. (p. 194)

So I come back to the suggestion I made at the start, that

this is a sovereign nation; from my point of view the nation

has the power to make any agreement whatever in a consti-

tutional manner that relates to the conduct of our interna-

tional relations, unle§ there can be found some express pro-

hibition in the Constitution, and I am not aware of any

which would in any way detract from the power as I have

defined it in connection with our relations with other gov-

ernments. But if we attempted to use the treaty-making

power to deal with matters which did not pertain to our ex-

ternal relations but to control matters which normally and

appropriately were within the local jurisdictions of the States,

then I again say there might be ground for implying a limi-

tation upon the treaty-making power that it '5 intended for
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the purpose of having treaties made relating to foreign af-

fairs and not to make laws for the people of the United

States in their internal concerns through the exercise of the

asserted treaty-making power. (Pp. 195-6)

But human rights are a matter of international con-

cern. This has been tragically demonstrated in the

concentration amp, the gas chamber, and the denial

of basic rights to human beings in various countries

of Europe since World War II was supposed to end.

While Geofroy v. Riggs, 133 U.S. 258, concerned a

question of inheritance in this country by aliens under

a treaty, it broadly laid down the principle that what-

ever is a proper wbject of negotiation between nations

is an appropriate subject of treaty. Certainly the pro-

tection of human rights is a proper subject of nego-

tiation between nations; in fact, the Charter of the

United Nations so handles it. It is fair to conclude

that the fact that individual rights are sweepingly af—

fected will not of itself alone afiect the validity of a

proposed treaty. But the realisdc fact remains that

every citizen of the United States, if the proposed

Covenant of Human Rights is approved by the Sen-

ate, ratified, and goes into force, will have domestic

law made for him by treaty submitted to only one

legislative body, the Senate, and not enacted by his

Congress.

The sweeping character of the international legisla-

tion proposed in the Draft Covenant and submitted
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by the specialized agencies requires not only the ofii-

cials charged with the decision as to ratification, but

the citizens of the United States, to consider carefully

every treaty submitted to them for approval. The

country as a whole must realize more than it has in

the past that the treaty method of making law lacks

the safeguards that exist under its constitutional

method of legislation. It must ask that the President,

the State Department, and the Senate constantly bear

in mind these facts:

1. that any treaty under consideration, if ratified

and in efiect, is the supreme law of the land;

2. that it may be construed by the Supreme Court

as amending laws already passed and being ad—

ministered in the nation and in the states; and

3. that if it covers international matteis, even the

constitutional guaranties may be interpreted as

afiording no protection (Missouri 1). Holland,

supra). Treaties of a nature and scope never an—

ticipated might be held constitutional.

That the Presith and our State Department have

been commendably conservative in recommending

this type of legislation is shown by the fact that up

to this time less than [0 per cent of the ninety—eight

treaties framed, adopted, and proposed by the ILO

have been ratified by the United States. However, the

pressure to ratify other sweeping measures is constantly
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being intensified by international organizations.

Every citizen must understand that the approval

of treaties which go into force makes law for him,

binding him individually through all the courts and

administrative bodies, and that this law will be shaped

and framed by an international organ in which even

the representatives of the United States are not

elected by nor answerable to him. He must scru-

tinize the content of the Draft Covenant of Human

Rights and similar treaties with unusual are. The

protection of the more thorough consideration of leg-

islative proposals made, not as part: by the Executive

but publicly by the legislature itself and enacted by

both of the legislative chambers, does not exist for

him as to treaties proposed, particularly in the use

of proposed treaties that receive little publicity. The

recent proposal by Mrs. Eleanor Roosevelt that the

Draft Covenant be separated into two instruments, one

dealing with politiml rights and the other with eco-

nomic and social rights, has great practical value. It

does not, however, dispose of the problem presented by

the body of the proposals which, of course, are in a

formative stage.

The people of the United States must understand

that they are conclusively bound by the mere ratifica-

tion of a treaty that goes into force. Citizens of other

countries must also understand this dilemma in order

that they may realize mat, if Amefimns hesitate to
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ratify treaties, this hesitation may be «used not by

opposition to the subject matter of the treaty but by

unwillingness to support laws not enacted by their

Congress.

How far—reaching are the proposals which may be-

come domestic law in this country by the treaty

method is shown in the Draft International Covenant

of the Commission on Human Rights of April—May,

1951. Articles 3 to 18, Part 11, covering Civil and

Political Rights, include provisions usual in Bills of

Rights intended to guarantee freedom of speech, re-

ligion, assembly, information, equality before the law,

and rights of those accused of crime. But Articles {3,

I4, I 5, and 16 allow freedom of religion, of thought,

of speech, of information, of peaceful assembly, and

of association to be restricted in order to protect

“public order” or “public safety.” A typial restric-

tion is that in Article [4, which allows penalties, lia-

bilities, and restrictions to be imposed upon the “right

to seek, receive and impart information and ideas.”

The restrictions are to be “such only as are provided

by law and are necessary for the protection of na-

tional security, public order, safety, health or morals,

or of the rights, freedoms or reputations of others.”

Obviously the limitation upon these personal guar-

anties makes them meaningless. The guaranties of

V the United States Constitution are definite and posi—

tive and mnnot be suspended in this or that claimed
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public emergency. If some Congress of the United

States should pass laws in purported protection of the

national security and public order under the United

Nations Covenant, suspending freedom of speech and

of the press, would the United States Constitution in

these respects control? Which would prevail?

The writer thinks that the United States Constitu-

tion should prevail (Cf. Geofroy v. Riggs, supra).

But in view of Missouri 11. Holland, .mpra, this can—

not be categorically assumed. In that case Mr. Justice

Holmes declared:

Acts of Congrex are the supreme law of the land only when

made in pursuance of the Constitution, while treaties are de-

clared to be so when made under the authority of the United

States. . . . It is obvious that there may be matters of the

sharpest exigency for the national well being that an act of

Congress could not deal with but that a treaty followed by

such an act oould . . .

t This seems to hold that a treaty does not have to

conform to the Constitution. The question should not

be allowed to arise.

The confusion raised by these equivocal provisions

with reference to personal liberties is increased by the

fact that the various nations of the world construe the

provisions entirely difl’erently and hasten to approve

them with the idea that they are binding in the sense

understood only by them. The Iron Cumin group

of nations is especially prompt in ratification.
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The right to life is protected in the Draft Covenant

by the sweeping statement that “Everyone’s right to

life shall be protected by law.” It is added, in Md:

3) Par- 3)

In countries where capital punishment exist; sentence of

death may be imposed only as a penalty for the most serious

crimes, pursuant to the sentence of a competent court and

in accordance with law not contrary to the Universal Dec-

laration of Human Rights.

In the United States and Great Britain this means

crimes such as deliberate murder and treason. In

Communist China vast purges are going on now of

those who oppose the Reds. In Soviet Russia and the

satellites, criticism of and opposition to the govem-

ment, so—alled “deviation,” is a serious, perhaps the

most serious, crime, punishable by death. What do

the basic freedoms mean under these realistic circum-

stances? Should the Constitution of the United States,

with its definite personal guaranties, be subjected to

serious question by a covenant interpreted so vari-

ously by the nations which may join in its enactment?

Another serious consideration arises out of Articles

33 to 69 of the Draft Covenant covering the im-

plementation machinery contemplated to be set up

to enforce these provisions. It has not been decided

whether this machinery should apply to the economic,

social, and cultural rights sweepingly declared in Ar-
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tioles 19 to 32, but it does cover Articles 3 to 18 dis—

cussed above (freedom of speech, press, assembly,

religion). Article 52 provides that, if a State Party

to the Covenant considers that another State Party is

not giving effect to a provision of the Covenant, it

may notify that State and, if the matter is not ad-

justed to the satisfaction of both parties within six

months, it may refer the matter to a Human Rights

Committee, a quasi-judicial body which will find the

facts and make basic recommendations. If these pro-

visions are adopted, then some nation may charge

that the United States is violating some provision of

the Covenant, such as Article 17, the anti-discrimina-

tion article, under which it might say that the United

States was not protecting migrant workers. Under

Article 59, the United States would be bound not to

submit this matter to the International Court of Jus-

tice, and it might be found guilty before this inter—

national quasi-court, the Human Rights Committee.

Would this make for international peace?

Possibilities for tension on international matters

will arise out of these attempts to legislate so ex-

tensively through treaty, and will hamper full co-

operation of the United States with other nations of

the world. For it is now evident that thinking Amer-

icans, even if they approve the purpose and content

of certain international proposals, will not approve
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of having them become the law of this country unlus

enacted under the usual processes by their own Con-v

gress.

The immediate question might be disposed of if

every treaty proposed in the United Nations con-

tained a provision that it should become the law and

binding in the individual countries only upon enact-

ment by the national legislature or parliament. This

would relieve the present inequality of obligation,

but it would not dispose of the fact that domestic law

might still be enacted under the guise of treaty.

It may be that other governments would accept the

theory of the United States State Department that

Article 1 par. 2 of the Draft Covenant makes it clear

that the provisions of the Covenant would not be en-

forceable in United States courts as the supreme

law of the land, without further legislation. To the

writer this provision seems anything but clear as ap-

plied to the United States, in view of the fact that a

ratified treaty for us is law and the equivalent of

legislation. But whatever its efiect, the Senate ap-

proval and ratification, if given to this Covenant,

should declare that the ratification will be efiective

only in accordance with the Constitution of the

United States, and only to the extent of implement-

ing statutes passed by the Congress. The United

States should be doubly sure that none of the sweep-

ing provisions of the Draft Covenant will beoorne
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domestic law unless they conform to the Constitution

and are enacted by its Congress.

One way to prevent war is to relieve international

tensions and to increase international cooperation.

The overwhelming desire of the United States, as

shown by the Marshall Plan and the burdens carried

for the United Nations in Korea and elsewhere, is to

cooperate in building world peace, but cooperation is

not going to be increased by forcing Americans to

efiect sweeping changes in domestic law through the

medium of treaty.
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IV

TREATIES PROPOSED AND

REGULATIONS

ADOPTED BY

SPECIALIZED AGENCIES

The question as to the scope and efiect of intemz-

tional agreements is by no means limited to well-

publicized treaties such as the Treaty of Peace with

Japan, the Genocide Convention, and die Draft

Covenant of Human Rights. The problem is more

far-reaching than the average citizen realizes. For the

various specialized agencies which act in cooperation

with the United Nations, such as the ILO and the

FAO, often operate through conventions which are

framed by a particular agency and then submitted to

the separate countries for ratifimtion. Conventions

were formerly regarded as international agreements

dealing with the less important subject matter of inter-

national negotiation.“ But these conventions oflered

by the specialized agencies have all the scope of trea—

ties and are of a distinctly legislative character.
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When a nation adheres to the constitution of a

specialized agency it may become bound by the regu-

lations issued by the agency. The specialized agencies

operate under a constitution and regulations framed

by their member governments. The governing board

of ach agency has representatives from the various

member sates which help to decide upon die policies

followed and projects undertaken. For example in

ILO the governing board drafts conventions to be sub-

mitted to the member states for ratification, and copies

are sent to the members of the conference for comments

and suggestions. The final vote to submit the conven—

tion to the member states is taken at the yearly con-

ferenoe. Each member state has two government rep-

resentatives and, in addition, one for labor and one for

employers. A number of the treaties submitted by [LC

which the United States has not ratified have been

voted for in the conference by the representatives of

die United States Government and labor. These par-

ticular conventions, therefore, have been submitted

to the Senate for advice and consent to ratification,

having had three American votes cast in favor of

them. Some of them have been voted for by all Amer-

ican representatives.

In the following pages some of the conventions

submitted and regulations adopted by specialized

agencies are discussed, with examples of typical ac-

tion by some of die more important agencies. The first
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question to be considered is what subjects of legislation

through treaty, convention, or international regulation

are inherently domestic.

The declarations of the United States Supreme

Court which have extended the reach of international

power to cover any subject of international concern

bind the United States only. Apart from these deci-

sions, which leave grave questions unanswered, inter-

national custom through the centuries has defined

what subjects of law are domestic rather than inter-

national. Over the civil and criminal laws which affect

the lives of permanent residents of any country with

reference to acts performed wholly within that coun-

try, it has in the past always been considered that the

state of residence has jurisdiction. These plainly are

domestic matters.

Mr. Justice Holmes, in Missouri 0. Holland, 252

U.S. 4.16, laid down a classic definition of the sub-

jects which are clearly international and aids us by

the process of exclusion to define subjects which are

clearly domestic. This was the migratory birds use,

which involved the validity of a. statute enacted under

a treaty between the United States and Great Britain

for the protection by closed seasons of birds migrating

in the United States and Canada. The State of Mis-

souri claimed in efiect that only domestic interests

were involved of which the State had jurisdiction

and that the treaty and statute were invalid. Mr. Jus-
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tice Holmes pointed out that while a national in-

terest of the greatest magnitude was involved, it

could only be protected by national action in concert

with another power. He then significantly com-

mented that the subject matter (the birds) is “only

transitorily within the State.” This, then, is a prim

cipal test as to whether the persons and activities cov-

ered by a proposed treaty or international regulation

fall within international or domestic jurisdiction. If

the persons proposed to be affected are not transitorily

within the State, if they are permanently within the

State and if what they do is done within the State,

the jurisdiction is domestic. What this means in non-

technical words is that men and women who live in

Maine, New York, Alabama, or California, or any

American State, who earn their livings there and live

their lives there, are subject to be governed by the

State in which they live and by the United States but

not by any other nation or the United Nations.

A true treaty is one which in fact deals with inter-

national afiairs—trean'es of peace, settlements of war

problems, deep—sea fishing rights, cession of terri-

tory, transportation and communication between the

nations, international trafic in drugs, and similar

problems. As Chief Justice Hughes states, only sub-

jects of genuine international concern are the proper

subject of treaty; and, while the area of international

concern has been extended in our times, it certainly
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never was expected to include domination of the do-

mestic affairs of the states of the world. It is of no

international concern, for instance, whether men are

’paid by check or cash. Yet the ILO Treaty on the

’ Protection of Wages, No. 95, purports to regulate

that situation and provide when and under what cir-

cumstances payment by check is valid. Doubtless some

abuses exist in the various methods of payment of

wages, but surely that is the ooncem of the individual

country, which can regulate it better than a body

purporting to speak for sixty nations of widely differ-

ent language, race, economic development, and social

condition.

Perhaps the main reason why the United States

finds itself unable to ratify conventions that its repre-

sentatives have helped to draft is that they are not

true treaties but are pure domestic legislation. The

United States should demand that the United Na-

tions study the demaration between true treaty and

domestic law and bring influence to bear upon its as-

sociated agencies so that they propose only conven-

tions which are true treaties. And in default of such

definition by the United Nations, the United States

should publicly announce its policy not to ratify

treaties which encroach directly and substantially

upon the domestic field.

This is the test that will be applied by the man in

the street. He will not look up the decisions of any
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court. But when an international treaty tells him how

to act within the United States, at some point he will

rebel. He rebelled against the Stamp Act and he

will likewise rebel against international interference.

Applying this test, then, such conventions as the

United States has ratified dealing with international

telecommunication, world meteorology, whaling and

other deep-sea fishing, the establishment of world

health regulations, international shipping and air-

plane transportation, the safety of life at sea, and

the protection of war victims, are true treaties, for

they are clearly international in subject and scope.

The traffic of the sea covers men and women of all

countries of the world sailing to and from all pom

of the world, carrying freight between all points of

the world. Usually die crews are of highly mixed

nationality. The ship is in port only occasionally, and

it is impossible for any one country alone to protect

either die seamen or its traveling nationals. National

interests of great magnitude are involved but, in the

words of Mr. Justice Holmes, they can be protected

only by action “in concert with other powers.”

Here, of course, it is sometimes difiicult to draw

an exact line between matters properly international

and properly domestic. The traflic in narcotics de-

mands international control. But as mrried on in

Chicago, New York, San Francisco, it becomes a do-

mestic matter rightly handled by our local and fed-
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eral criminal law. The traiiic in women and children

is a dark page in international history. But-a moral

violation in Peoria, Illinois, by two Americans is

rightly dealt with under state or federal law. An in-

direct and incidental interference with domestic juri34

diction may not aflect the validity of a treaty which

deals primarily with subjects truly international. But

some treaties now proposed present more than a mere

incidental and unsubstantial interference with do-

mestic jurisdiction. Under the guise of protecting

human rights, they set about to regulate internal af-

fairs of the nationals of ratifying states directly and

substantially.

The Charter of the United Nations now makes

sweeping private and individual rights matters of in-

ternational concern. In that sense the field of inter-

national law has been extended to include subjects

formerly considered domestic. But Article 2 par. 7

of the Charter withholds authority to intervene in

the domestic afiairs of any nation and thus declares

that there are wide areas of domestic life upon which

the world organization annot intnlde.

Article 2 par. 7 of the United Nations Charter,

which reserves to the nations control of their domestic

afiairs, cannot be considered meaningless. History

shows that independence of nations is essential to

world peace and that men will fight against great

odds to maintain this independence. The first inter-
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national organization, the Delian Confederacy, 4-77

n.e., between Athens, the Greek cities, and the Great

Islands of the Aegean, fell, not beause Athens over-

charged her allies. The contributions of men,~ money,

and ships exacted from members were set up by

Aristides the Just, and historians consider them rea-

sonable. But the Greek allies could not endure the

domination of Adrens. They resented the fact that the

important lawsuits from the Aegean Islands and

the Greek cities were tried at Athens and they insisted

that they should control their local governments. So

the first international league failed and was destroyed.

When the Dutch resisted the Spanish for one hun-

dred years so stubbornly that Alva suggested to

Philip II that he would have to exterminate the

people, it was bemuse the Dutch were determined to

control their own lives. The Boston Tea Party and

the Declaration of Independence arose from the some

human reactions and, in truth, the desperate resistance

movements of World War 11 show that the spirit

of independence still lives in the heart of mankind.

As a matter of fact, independence is not only vital

to the countries which cherish it, but its maintenance

in every nation is essential to the peace of the world.

In so far as treaties, conventions, and international

regulations directly and substantially encroach upon

the inherently domestic jurisdiction and attempt to

regulate rights and obligations, employment, hours
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of labor, rates of pay, and relationships of persons

permanently within the borders of any country

whose activities are performed within that country,

they are not wisely calculated to reduce international

tension, for they interfere with what man has fought

for and will fight for through the centuries-«freedom

and independence.
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V

FOOD AND AGRICULTURAL

ORGANIZATION (FAQ)

The Food and Agricultural Organization op—

erates in an area ulling for world action. It took

over the emergency functions of UNRRA in dealing

with the food shortage of the world at the conclusion

of World War II. It has advisory powers, being

authorized to give information upon problems of agri-

cultural development, fisheries, and food needs of

the world in general. It also has the power to recom—

mend conventions and treaties for ratification by

member nations. Its techniml surveys in Siam, Greece,

and Venezuela have been outstanding.

The two agreements which to date have been con-

cluded under the auspices of FAO are the agreement

on the International Rice Commission and the agree-

ment on the Indo—Pacific Fisheries Council. These

have authority in investigations and research projects

but have no regulatory power.

The FAO has a constitution to which the United
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States adhered by joint resolution of Congress. This

constitution has recently been amended. The old can-

stitution, in Article XVII, provided that questions

arising out of the constitution were to be referred to

an appropriate international court or arbitral tribunal.

In due new provision the FAO assumes to decide

which court or body shall determine these questions.

The amended provision, Article XVI, ruds as fol—

lows:

I. Any queen'on or dispute concerning the interpretation

of this Constitution, if not settled by the Conference, shall be

referred to the International Court of Justice in conformity

with the Statute of the Court, or to such other body as the

Conference may determine.

This provision closely afiecu our international

rights. It could be used effectually to delay or even

to prevent decision as to the interpretation of the

Constitution.
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VI

THE INTERNATIONAL LABOR

ORGANIZATION (ILO)

The foregoing by no means unimportant consider—

ations have been stated as to FAO because they illus-

trate a natural but always dangerous tendency, namely,

the tendency of an administrative agency to extend its

own power. This trend is evidenced on a much broader

scale in the operation of the ILO with reference to

conventions submitted by it for ratifiection. It is not

the purpose of this discussion to describe the general

work of 110, which in many fields is excellent. The

subject of diis chapter is the activity of ILO with ref-

erence to framing conventions and securing dieir rati-

fimtion, and the measures taken by ILO to enforce

them. With reference to the general administrative

record of ILO, we simply state the well—known fact

that the ILO was associated with the Lague of

Nations and has worked with a high degree of efliciency

and devotion for over thirty years. Its aims and pur-

poses must arouse the sympathy and cooperation of
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everyone who understands the pressing need for hu—

manitarian advance in the labor field as well as in

every other phase of our social life.

From 19r9 through [94.9 the ILO proposed 98

conventions, of which 58 had been ratified by the

requisite number of states, members of the ILO, and

therefore are in force.“ Many of them entered

into force under their express terms upon ratifimtion

by two states. Since 1949, several additional treaties

have come into force. The history of the ILO, be-

muse of its sustained period of eflort, is particularly

instructive.

As may be seen from simply reading the titles of

the ILO conventions, much of the subject matter

tends to encroach directly and substantially upon the

domestic jurisdiction of the member states.

While the Maritime Conventions—such as 9!, for

vacation holidays with pay for seafarers; 92, for crew

accommodation on board ship; 93, concerning wages,

hours of work on board ship, and manning—present

in the main international features, many of the other

ILO conventions are principally domestic in their

applimtion to the member nations. For example, 94.,

on labor clauses in public contracts; 95, on the pro-

tection of wages, 96, on fee-charging employment

l agencies; and 98, on the right to organize and to bar-

gain oollectively, are intended to operate in situations

affecting the rights and employment of permanent
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residents working within the territorial jurisdiction

of the individual member unions. In fact, the majority

of the ILO conventions cover matters essentially

domestic. If the United Nations presented these,

conventions to member governments for ratifimtion,

such action might violate the spirit of the principle,

stated in Article 2 par. 7, withholding from the

United Nations the right to intervene in matters es-

sentially within the domestic jurisdiction of any mem-

ber nation. But these conventions are framed and

submitted not under the Charter of the United Na-

tions but under the constitution of the 11.0, which

contains no such prohibition.

When the ILO conventions are forwarded to the

United States, they are submitted both to the State

Department and to the Department of Labor for a

report. That the Departments at all times make a care-

ful investigation of these conventions is shown by the

fact that out of the conventions adopted by the ILO

since the United States adhered to the organintion,

only numbers 53—58, 61,63,68-70, 72, 7H6. 80, 87,

88, and 93 have been submitted with a recommenda-

tion for ratification; and with reference to the numbers

listed from 53 through 72, the recommendation was

conditional. All other conventions have been submitted

for information only. On several of those submitted

to the Senate the President did not request the ap—

proval of that body, and six of them he later withdrew
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from the Senate’s consideration. This conservatism in

approval of conventions submitted is a safeguard to

the United States; but, if the pressure of the 11.0 to

secure ratifimtion continues, with the consequent in—

evitable repercussion upon United States organizations

both political and nongovernmental, mounting influ—

ence will be brought to bar to secure the ratification

of these treaties, most of which are of purely domestic

content. There may be renewed efiorts to secure sub-

mission to the Senate for advice and consent to ratifi-

cation of treaties which have not formerly been

recommended by the State Department.

The ILO constitution at no point requires ratifica-

tion by member nations of conventions adopted by the

conference. Each member of the ILO under the con-

stitution “ensures the elfective application” of con-

ventions to which it adheres and is expressly bound

to implement them; but it is not compelled to ratify

any convention. Hence it would seem that no ques-

tion could be made of the failure of a member state to

ratify. But the records of the proceedings of the ILO

conferences reveal a growing tendency of the ILO to

demand “univemlity” and to call members to account

not only for failure to carry out their obligations under

ratified conventions but for failure to assume obliga-

tions which are not required.

The Director-General of ILO, in his [949 Report,

page 3, says, “The organization’s eEorts to achieve
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universality must be unrelentingly pursued. It must

continue to proceed in insuring that its work is of the

utmost practiml value to all States members and not

merely to certain groups among them.” Therefore he

advocates (page 4) the hastening of the “practical

implementation in all countries of the principles and

standards laid down in the Constitution and in the

Conventions and Recommendations adopted by the

Conference.” He continues,

If there is a threat to the authority and prestige of the

Conference it is to be found, not in any developments that

have taken place or are likely to take place within the 0r-

ganization itself, but rather in the attitude of States Members

towards ratification of international labour Conventions. In

another chapter of the present Report attention is drawn to

the dangerous slackening in the speed of ratification of Con-

ventions in recent years. It is urgently necesary that Gov-

ernments, employers, and workers in the various countries

should not allow either the presing tasks of economic recon-

struction and development or the expansion and diversifica-

tion of the International Labor Organization’s own activities

to distract their attention from the imperative task of secur-

ing the ratification and application of the Conventions adopted

by the Conference year after year.

This view of its functions held by officials of the

ILO ignores the fact that, since any member is

entitled not to ratify a convenn'on submitted, uni-

versality is not required; and as shown from the vari-

ations in social, economic, and politiml life in the sixty
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member nations, as well as from the debates and

discussions at die conference, in many instances it is

inadvisable.

Certain subjects which the ILO considers require

“universal” treatment are better handled by regional

or bilateral treaty. Thus the ILO considers the situa-

tion of the migrant worker as one requiring universal

treatment, in spite of the diversity of conditions both

in the lands from which these migrants come and in

those in which they are expected to work. The United

States is asked to join in such a multilateral treaty as

to migrant workers, but its problem in this field is

not the mignnt worker from India or the Orient. It

is the migrant worker from Mexico. Because of this

the United States and Mexico have made several bi-

lateral agreements far better suited to the needs of

the particular situation than treaties covering workers

from the whole world. The ILO is endavoring to

secure the universal enactment of numerous conven—

tions covering social security in all countries of the

world, but these subjects are plainly domestic.

Wherever problems of social security have interna-

tional features, as in the use of the boatmen plying

along the Rhine, a regional agreement such as that

negotiated in r949 for the countries along that water-

way is plainly more suitable than a universal conven-

tion.

Since the expressed purpose of the various conven-
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tions is to secure national protection for labor, it

would appear that, if the member state has adequate

legislation covering a particular field, this fact of

itself is a reason for declining to ratify. This is par-

ticularly true if the legislation of a. member state, as

in the United States, derives partly from the states

and partly from the federal government. On the

contrary, the tendency expressed not only in the de-

bates and reports of the 110 but also in the formal

action is to put pressure upon the individual coun-

tries to ratify either (I) because they do not have

adequate legislation and therefore need international

support, (2) because they have such adequate leg—

islation and might as well ratify, or (3) in order to

ratify the principle. That the ILO has endeavored to

secure universal ratifications in cases where the con-

ventions were not really applicable to the local situa-

tion is plain from the record. An example is that of

Switzerland which, in its letter of May 30, 1939, to

the Committee of Experts with reference to the

Forced Labour Convention (No. 29), stated that it

had adhered to the convention for “purely humani—

tarian reasons.” It also stated that Switzerland had no

type of forced or compulsory labor and described the

efiort made to secure ratification regardless of the fact

of applicability of the convention, as follows: “In fact,

the Committee on the Application of Conventions, at

the 20th session, in 1936, stated in its report: ‘In the
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same order of question is the problem of what have

been known as ratifications of principle. . . . For ex-

ample, the ratifimtion by an advanced non-colonial

country of the Forced Labour Convention may be held

to advance the principle of universality.’ ”

Under any ethical view it would be proper to call

to account members which have ratified conventions

but failed to comply with them. This right is ex-

pressly given under Article 24. of the IIJO constitu-

tion, which provides that an industrial association of

employers or workers may complain of any member

which has failed to secure within its jurisdiction the

eEective observance of any convention to which it is

a party. In such use the ILO Governing Board may

refer the matter to a Commission of Enquiry which

is empowered to find facts and order that action be

.taken by the offending member state.

This supervisory machinery covers only members

which have ratified the convendon claimed not to have

been put into eEect. However, two additional pow-

erful leverages are supplied to compel member states

to ratify conventions which have merely been pro-

posed. Article 19 par. 5 of both the original and the

amended ILO constitution requires each member to

submit any convention which has been adopted by

the conference to its appropriate authorities within

eighteen months for the enactment of legislation or

other action. If the convention is ratified, the mem-
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ber must communicate that fact to the Director-Gen-

eral and take action to make the convention efl‘ective.

The all-important new provision is that even if the

convention is not ratified each member government

must report to the Director-General at intervals as

requested by the Governing Body upon its law and

practice with regard to matters dealt with in the com

vention, “stating the difficulties which prevent or de-

lay the ratifimtion of such convention.”

It is at this point, when the member state has re-

ported that it has not ratified (and of course the diffi-

culties which prevent its ratifying may include unwill-

ingness to ratify), that the president of the governing

board of the ILO declared in the 1949 conference

such a nation should be “alled up before the bar of

public opinion.”

Moreover, whether or not the nation has ratified

the convention in question, on a certain broad field

definite pressure may be brought by a quasi-judicial

body. The ILO has eslablished a fact-finding and

conciliation commission on Freedom of Association

to Whid‘l it has appointed nine members, former

judges. This fact-finding associafion is to hear

“charges of infringement of trade union rights.” The

commission is “essentially a fact-finding body”

(Fourth Report ILO to UN, page 324.) and also is

authorized to endeavor to adjust difiiculties by agree-

ment. The authority to refer complaints aghast mem-
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ber nations is not limited to such nations as have

ratified the Convention on Freedom of Association.

In terms it is unlimited with reference to the nations

which may be accused and covers “any charges of in—

fringement of trade union rights which the governing

body or the conference refers to it.” While it is not

expressly stated in the terms of reference that states

not members of the ILO could be charged before the

commission, this is included in the arrangements

made by the Governing Body of ILO. The Economic

and Social Council, in its Resolution of February [7,

1950, states that it will transmit allegations con—

cerning members of the United Nations not members

of the ILO to the Commission for hearing if the

government consents (same, page 377). This clearly

shows that complaints may be issued not only against

governments not members of the 11.0 but against

governments that have not ratified the convention

on Freedom of Association. The Director-General in

a letter of March, 1950, agreed to refer such charges

against United Nations members not members of the

ILO (same, 1). 328).

With the exception of cases covered by Article 26

of d1e ILO constitution, namely, complaints against

a member which has ratified the convention in ques-

tion, no complaint against a member of the United

Nations not a member of the ILO will be referred to

the Commission without the consent of the govern-
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ment concerned. But if such consent is not forthcom-

ing, the governing body will consider such a refusal

“with a View to taking any appropriate alternative

action designed to safeguard the rights to freedom

of association involved in the case, together with any

comment by the government concerned and to that

government’s refusal to cooperate in ascertaining the

facts and any measure of conciliation” (same, p. 325).

Here, too, is evidence of pressure being brought to

compel action, not only when members have ratified

the convention claimed to be violated but even when

the states accused have not ratified it and are not

members of the ILO. The powers of the Commission

~ are limited to finding facts and adjusting difficulties.

But a permanent body which is empowered to find the

facts has wide authority. ’A fact-finding body which

finds that one has committed murder has in eEect

rendered a judgment, whether or not it has pro—

nounced sentence. And a Commission which assumes

the right “to take appropriate alternative action” (In

a complaint issued against a state not party to the pa:—

ticular ILO convention involved, or not a member of

the ILO, assumes broad powers indeed.

In the ILO Conference of r950 protests were regis-

tered by representatives of Australia, South Afriea,

and Portugal against the establishment of this fact-

finding and conciliation committee, upon the ground

that it is not authorized by the ILO constitution. As
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stated by the government representative of South

Africa: 4

The proposal appears to us to seek to draw from the aims

and objects of the Organisation obligations capable of non-

observance and rights capable of violation in the absence of

any ratification of an appropriate Convention‘

The ILO is an excellent example of the importance

of the treaty question to the United States, particu-

larly because of our peculiar provision making treaties

the supreme law of the land. In 1948 the United

States adhered to the revised constitution of the ILO

by joint resolution, having adhered to the original

constitution in 1934. Up to June, 194.9, the ILO had

adopted 90 conventions and 83 recommendations. The

question of the obligation resting upon the states to

ratify these proposed conventions was discussed at

length in the Director-General’s Report and the Pro-

ceedings of the ILO Conference of 194.9. The total

number of ratifications up to that date was 1012. The

Director-General in his report for that year to the

ILO conference commented upon the fact that the rati-

fications from September, 194.5, to January, 194.9,total

67, while the corresponding total from 1920 to 1924.

was 14.1. As of 1949 the United States had ratified

five conventions. Forty-four of the conventions which

it had not ratified had been adopted by the conference

at sessions prior to the date when the United States

joined the ILO.
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The Director»General’s Report of 194.9 assumes

that there is an obligation upon ILO members not

only to implement conventions which they have rad-

fied but to ratify conventions which have been adopted

by the conference. He points out that the important

after-effects of the war have often made it diflicult to

consider fully the advisability of ratification, and con-

tinues (page 128) : “There is no quick or easy solution

to the problem of radfimtions, but the exploration of

its multiple aspects would be much advanced if the

delegates would contribute freely of their views and

experience on how implementation of international

labor legislation an be furthered, particularly in their

own countries.”

This statement indicates a misconception as to the

basic diiference between proposing a convention and

ratifying it. While the conference of the ILO votes

formally upon the conventions, and its affirmative

vote is a prerequisite to submission to the various

countries, this framing of the convention and its ap-

proval by the ILO conference does not make it inter—

national legislation. The eflect of ratification is not to

implement legislation which has been enacted but

merely to supply one requisite for putting a treaty

into force. It is not law until ratified by the requisite

- number of states. A question properly before the con-

fercnce in 1949 was why countries which have rati-

fied conventions have failed to implement them by
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legislation. Under the ILO constitution, no question

could properly be made of the right of any country

to refrain from ratification, for the obligation to ratify

does not exist. Neither the ILO constitution nor any

other international compact establishes such an obli-

gation.

The same misconception appears in the discussion

of numerous delegates to the ILO conference of

1949. The chairman of the governing body pointed

out that the progress of ratifications may appear dis-

appointing, but then continued:

An important change has been made in our Constitution.

Previously the obligation on States Members to submit re-

ports lay only in respect of ratified Conventions and Recom-

mendations. This obligation has now been extended to

Conventions that have not been ratifiedrMember States are

required to explain the reasons for not being able to ratify a

Convention. This imposes a heavy burden on them and on

the International Labor Office. A proper scrutiny by the

expem of unratified Conventions will bring States Members

who default without good cause before the bar of public

opinion.——Record of 1949 Proceedings, page 2.

This influential representative therefore thinks that

a country which refuses to enact proposed legislation

should be condemned.

As is self—evident, a state might be able but not

Willing to ratify a convention. Failure to ratify may

not properly be called a default. It is the exercise of

the right possessed by the member state not to pro-
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ceed to write a proposed convention into its munidpal

law.

Several Wise and careful statements-on the point

were made at the 1949 Conference. A government '-

delegate of the Union of South Africa reminded the

conference that representatives had stated mndidly

that the standards reached in their countries are be-

hind those of industrialized Western Europe and had

asked for assistance to work out a program extending

over a period of as long as ten years to assist them

in reaching standards already set in conventions. He

recalled a suggestion made in 1946 that a system of '

regional conventions be adopted, and suggested that

this might be a solution to the question of ratification

or in the alternative that conventions should be

adopted permitting progressive ratification, stage by

stage. An employers’ delegate from the Union of

South Africa said:

The fact is, I think, that away from the, at times, super-

charged atmosphere of the Conference, many Governments

resent What they feel is a tendency for the ILO to encroach

on their sovereign rights by trying to lay down precisely how

they shall apply agreed principles. In any case the country

which ratifies n Convention places inelf at a disadvantage

with the country which voted for but did not ratify the

some Convention, and if the former country depends largely

on the export trade to maintain its economic life, its own

workers may be the eventual sufferers in loss of employment

from inflated costs.
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I would propose, therefore, that in future all Conventions

should be confined to the statement of fundamental prin-

ciples expressed in the simplest terms, and that all proposals

as to the application of such principles should be contained

in an accompanying Recommendation.

This suggestion finds repeated support in the dis-

cussions.

A government delegate of Switzerland made a. con-

structive statement. He pointed out that in Switzer-

land the federal structure of the state had obstructed

ratifimtions and that the country held closely to the

principle that there should be no ratifications rather

than ratifimdons without effect. He then continued:

It is precisely because the social legislation of our country

is very well developed that we have stated that our adherence

to certain Conventions or laws was impossible. Other Suns

Members must have found themselves in the same pos'tion.

not because national regulations covering these questions are

les favorable from the social standpoint than the Conven-

tion, but simply because there were small difierences on

certain points of lesser importance between national and

international provisions. You know that it is difficult, or even

impossible, to correct such difierences by legal means. It

would be wiser to proceed the other way. The method which

would give, I believe, better results would be to set out the

essential and fundamental principles in the Convention and

allow the States to fix questions of detail according to their

individual needs and customs.

The force of the Swiss delegate’s discussion is
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strikingly illustrated by the position of the United

States with reference to some of the conventions re-

cently adopted by the ILO conference and not ratified

by the United States. The misconception of the 110

as to the binding eifect of treaties which it submits

for ratifimtion has already been discussed. Another

basic misconception is evident in its View of the ter-

ritorial scope of the legislation which it should frame.

While 1L0 recognizes in its constitution, Article 19

par. 7, that certain nations are federal states and en-

deavors to adjust to that situation in the provisions

with reference to the submission of treaties for ratifi-

cation, it nowhere binds itself to respect the domestic

jurisdiction of member states. A number of the con-

ventions which it urges upon the nations for ratifica—

tion constitute in fact sweeping domestic legislation.

Article x9, paragraph 8 of the ILO Constitution re-

quires the fedenl government, in eases which it con—

siders proper for action by the states, to arrange

periodically consultations with the states “with a View

to promoting coordinated action to give eEect to the

provisions of such conventions.” The same paragraph

provides that the ratification of a convention shall not

aflect any law “which ensures more favorable condi-

tions to the workers” than those provided for in the

convention. But which is to decide whether the law is

more favorable than the convention, the United States

or the 1L0}
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If the United States were to ratify all of the de-

tailed conventions oEered by the ILO, in vital par-

ticulars it might be amending or possibly repealing

parts of its already extremely liberal social legislation

through later enacted treaties by in effect abrogating

State and Congressional legislation in conflict with

them.

An excellent illustration is found in the ILO Con—

vention on Fee—Charging Employment Agencies, re-

vised 1949, No. 6 (Fourth ILO Report, page 265).

This convention, as is the case with many 1L0 conven—

tions, has not been submitted to the Senate for advice

and consent to ratification, but it might be submitted

in the future. As originally drawn, this convention re-

quired that private employment agencies should be

abolished as soon as public employment agencies could

be established. But the 1949 revision gives the Mem-

ber States the option of eliminating fee—charging em—

ployment offices or of regulating them in strict and

detailed ways.

The proposal in the original convention eliminating

private employment agencies was based upon the

theory that a more impartial and cheaper service

would be given the worker by public than by private

agencies—1n end certainly to be desired. Unfortu-

nately the theory seems not tenable. A recent exten-

sive article by the Director of Unemployment Com-

pensation in New York City (Saturday Evening Post,
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June 1951) unequivomlly states that, when he took

oflice, Communists in control of the extensive organ-

ization channeled awards to persons in sympathy with

the Communist movement. The problem of having

employment impartially handled through public

agencies presents many of the same difficulties as the

award of unemployment compensation. In an evalua-

tion of employment agencies in April 1947, in the

Vocational Guidance Journal, it was shown that deri-

cal workers in three Minnesota cities who had used

both public and private agencies favored the service

of the private agency by a two-thirds vote.

It is not the function of this discussion in general

to decide the merits of proposals made by the ILO

except as they may bear upon failure to ratify or upon

the inherently domestic character of the proposals.

The failure of our officials to seek ratification of the

original treaty on fee—charging employment agencies

may have been afiected by the above considerations

but, putting this aside, if the United States were to

ratify a treaty providing for the elimination of certain

forms of private business, it is questionable Whether

such a treaty could be enforced without violating the

Fourteenth Amendment of the United States Consti—

tution. Since the recommendations issued in 1949 by

the ILO accompanying the amended proposed con-

vention again urge the elimination of private fee-

charging employment agencies, the constitutional
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question still requires explanation. Our representatives

should make clear to the ILO the pogible invalidity

for the United States, under the due process clause of

the United States Constitution, ofany treatyabolishing

private agencies.

Moreover, if the United States adhered to a con-

vention simply to regulate fee—charging employment

agencies on a national basis as required by the amend-

ed convention, a constitutional question would be

raised. While some private employment agenda

doubtless perform an interstate business and under

recent decisions are subject to federal regulation,

many of them perform a 10ml state service. Under

United States law, private employment agencies have

long been held to be subject to the control and regu-

lation of the states. In Olson 17. Nebraska, 313 U.S.

236, the Supreme Court held that the slates had

power to regulate fees charged by private employ-

ment agencies, and in Brazee 9. Michigan, 241 U.S.

34.0, it was held that the states have the power to

license and to prescribe reasonable regulations con-

trolling private employment agencies. Under these

holdings, as of September I, 1943, forty-two of the

states, Alaska, Hawaii, and the District of Columbia

had on their statute books laws regulating private em-

ployment agencies. Typial provisions were those m

quiring a bond of the employment agency, prohibiting

the giving of false or misleading information, requir-
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ing that receipts be given the applicant, requiring the

return of the fee if the job was not secured within a

certain time, and prohibiting collusion between em-

ployer and agent (Private Employment Agencies,

Laws Relating to Their Regulation, U.S. Depart-

ment of Labor, Bulletin 57). These valid state laws

might conflict with the treaty proposed by the ILO.

Another convention proposed by the ILO is No.

88, on the organization of employment service (page

130, ILO Third Report). This requires each member

to establish a national free employment system “under

direction of a. national audiority.” (Articles I and 2)

But we have in the United States a long-established

public employment system, set up in 1933 by the

Wagner—Peyser Act, 48 Stat. r 13, ramifying through

the entire country and operating under a merger of

national and state financing and control. The Federal

Government contributes funds for this service al104

rated on the basis of population, and the State con-

tributes an equal amount. The loml administration is

in the hands of the states subject to federal regulations.

It is a question whether we could adhere to Conven-

tion No. 8 8 without interfering with our own extensive

federal and state system. It is, as in the case of Switzer-

land, precisely because the regulation of these agencies

is so well established under our own system that ad-

herence to this convenu'on is inadvisable.

We have so far failed to adhere to Convention No.
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87, on Freedom of Association and the Right to Or—

ganize (Third ILO Report, page 116). This conven-

tion is by no means so specific in the protection which

it grants both labor and the employer as the National

Labor Relations Act (4.9 U.S.C., section I 51 at

197.). In addition, it includes an article which would

necessarily make some member states hesitate to ratify

the convention. This is Article 8, which reads as fol-

lows:

I. In exercising the rights provided for in this Convention

workers and employers and their respective organizations,

like other persons or organized collectiviries, shall respect the

law of the land.

2. The law of the land shall not be such as to impair, nor

shall it be so applied as to impair, the guarantees provided

for in this Convention.

Under this article a member state which ratifies this

convention apparently agrees (I) that the labor law

of the land in no way conflicts with the ILO conven-

tion, and (2) that the Congress or Parliament will

never pass and the Executive never enforce a law

conflicting with this convention. Obviously such an

agreement might be a grievous error with reference

to the United States. The Supreme Court of the

United States has repeatedly held that Congress has

power by later enacted statute to supersede or modify

a treaty. If Congress enacted a law claimed to impair

this treaty, could the Government refuse to enforce
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such a law? Could the Senate or the President sur—

render in a treaty the power of Congress to supersede

a treaty? Would such action be binding on a future

Congress?

The convention concerning migration for employ-

ment, No. 97, which we have not ratified, presents an

interesting combination of international and domestic

features. The migrant worker is in one sense like a

migratory bird. His native country, from which he

migrates to perform seasonal or other employment

somewhat limited in duration, cannot fully protect

him. The country to which he migrates must assist.

Having made various proper provisions arising

from the international features of the migrant situa—

tion, the convention enters into the domestic field

and provides that every member for which the con—

vention is in force undertakes to apply to migrants

lawfully within its territory treatment no less favor—

able than that which it applies to its own nationals

in respect to the following matters “in so far as such

matters are regulated by law or regulations or are

subject to the control of administrative authorities:

remuneration, membership in trade unions, accom»

modation, and social security.” Does not the provision

that an alien non-resident of the country shall receive

the same compensation, accommodation, and social

security as citizens, permanent residents, and taxpay—

ers directly and substantially invade the domain of
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domestic law? This treaty wisely presents a number

of detailed provisions in alternative annexes which

may or may not be accepted by the members who

ratify the convention. This is a sensible way to handle

conu-oversial provisions. Perhaps the provision quoted

above with reference to social security might well

have been inserted in an annex rather than in the body

of the convention.

The convention concerning Labor Inspection in In-

dustry, No. 81, has no international fatures. It re-

quires the ratifying states to maintain a. system of

labor inspection not only in industrial plants but also

in commercial work places. The powers of the in-

spectors are very broad. They are authorized, subject

to any rights of appeal which may be provided by

law, to make orders to individuals or to plants re-

quiring alterations to be carried out within a specified

time or requiring measures with immediate executory

force in the event of imminent danger to the health

or safety of the workers. Where this procedure is not

compatible with the administrative or judicial prac—

tice of a member, inspectors are authorized to apply

to the competent authority for the issuance of orders

or for the initiation of measures with immediate

executory force. In view of the extensive statutory

provisions, both federal and state, in our country,

establishing various kinds of inspection afiecting

safety of employment, etc. (such as the Safety Ap—
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pliance Act, 45 U.S.C., section 13 at :eq.), it might be

considered that the ordering of alterations or of im-

portant measures by the inspectors was not compatible

with our practice. Who would decide this? The ILO

might consider that the labor inspection convention

establishes a trade union right and might refer a charge

of its violation to the Fact Finding and Conciliation

Commission. In view of the side-stepping of the Inter-

national Court of Justice, no one can now predict. It is

certain, however, that the convention relates to purely

domestic concerns and is not a proper subject of treaty.

As a recommendation, establishing a desirable stand-

ard to be attained, it could contribute to better safety

practices.

It is unnecessary to continue detailed discussion of

the ILO treaties not ratified by the United States.

The great majority of them oover matters of purely

domestic concern. Protection of wages exists under

federal law. Protective legislation for women and

children has long been established in the various

states. As the report of the Director-General of ILO,

1949, says, “Hardly a country remains where hours

are not regulated either by law or by collective agree-

ment.” This is true in the United States. If, as often

stated, the purpose of the ILO conventions is to se-

cure within the various nations, members of the 11.0,

the rights of labor, and to raise social standards, the

existence within any nation of a system of adequate
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protection would seem to indicate that ratification is

not necessary. Indeed, it may not be desirable, for

obviously the nation understands its own situation

better than a world parliament and will legislate for

itself more satisfactorily than an international group.

This is particularly true when the holdings of the

United States Supreme Court with reference to the

supremacy clause of the United States Constitution

are considered. These decisions might raise serious

legal questions with reference to the legality and

scope of the body of protective labor law already ex—

isting in the United States, if later treaties covering

the same subject were ratified.

It is stated that there has been a change of policy

with reference to the submission of conventions by

ILO because of the difliculty of securing ratifications.

But a change of administration policy, if it exists, may

be temporary only. The repeated submission by ILO

of numerous treaties with purely domestic content, as

is true of the great majority of ILO conventions, and

its pressure to secure not only ratification but uni—

versal ratification, combined with its establishment of

its own court to try all violations of trade-union rights

and the possibility of the establishment of other courts

to try violations of other conventions, present a diffi-

culty that requires basic action. A mere shift in policy

that may at any time be shifted back will not solve this

important problem.
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VII

THE ILO AS “INTERNATIONAL

PARLIAMENT”

The ILO proposed conventions concerning Non—

Metropolitan Territories raise a question of supreme

importance. No. 82, Concerning Social Policy in Non—

Metropolitan Territories, is illustrative. It relates

wholly to “non-metropolitan territories for which any

member has or assumes responsibilities, including any

trust territories for which it is the administering

authority.” It then proceeds to prescribe for all such

territories policies controlling economic development,

public health, housing, nutrition, education, welfare

of children, status of Women, social security, standards

of public services and general production, along with

matters which are properly included in labor legislav

tion, such as conditions of employment, the remunera-

tion of wage earners, and independent producers. It

demands that efiorts be made to avoid the disruption

of family life and to improve the standards of living

of agricultural producers. The provisions as to mi-

grant workers are not described in terms of interstate
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migration nor limited to such migration. The conven-

tion covers migration of groups or tribes from their

homes within a given country to industrial centels

within the same country, as well as migration from

one country to another. The obligation of the ratify-

ing parties is plainly stated in Article I of Convention

82.. Each member of the ILO which ratifies the con-

vention “undertakes that the policies and measures set

forth in the Convention shall be applied in the non—

metropolitan territories for which it has or assumes

responsibilities, including any trust territories for

which it is the administering authority. . . .” Among

the policies which the members undertake to apply for

agricultural producers are the following (Article

8):

(a) the elimination to the fullest practicable extent of

the causes of chronic indebtedness;

(b) the control of the alienation of agricultural land to

non-agriculturalists so as to ensure that such alienation takes

place only when it is in the best interests of the territory. . . .

If the United States were to ratify this convention,

it would be compelled to apply these and other sweep-

ing provisions to the inhabitants of Guam and the

sparsely settled islands of the Pacific which constitute

the trust territory of the United States. But these all-

inclusive provisions as to social policy in non-metro-

politan territories would have very little application

to this particular part of the globe.
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That there are situations in all of these fields of

human life which need to be remedied cannot be

doubted; but how do these matters fall within the

jurisdiction of the ILO? Does the fact that the IUD

in its Philadelphia Declaration stated broad human

objectives make it the legislative agent of the nations

of the world in problems other than those aifecting

labor? That the ILO thinks so was clearly evidenced

in the 1949 Report of the Director, as well as by the

fact that it enacted for submission such a treaty as this

concerning Social Policy in Non-Metropolitan Ter-

ritories. The Director—General of IDO in his 1949

report said: “Today the role of the organization as to

an international parliament has become generally ac-

cepted.” As he said, the organization “has been moving

constantly in the direction of full and genuine uni—

versality.”

The serious implimtion of the submisan of this

particular treaty is that the ILO looks upon itself

as the legislature for the world in all world mat-

ters. Neither the ILO nor any other agency has such

authority, nor is it qualified to execute such authority.

Apart from the fact that ILO has been given no man-

date from the nations to perform such an all—extensive

function as to legislate for the trust territories, it is not

the proper instrument to regulate such relationships.

The management of trust territories certainly presents

international features; but obviously these matters
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should be and are being handled by the United Na—

tions. If such regulation as the ILO proposes is neces-

sary, it should be taken up in the international assem-

bly, the United Nations. The representatives to that

body are selected not only for their distinguished pub-

lic service but also for an acquaintance with and un-

derstanding of international history and international

law. Representatives from each country to the con—

ference of the ILO are chosen as representatives of

labor or employers, and as government representa- ,

tives who are familiar with labor problems. The ILO

conferences meet only for a fraction of each year, and

the representatives to the ILO have neither the per-

manent contact nor the experience of general world

problems that is gained in attendance at the Assembly

of the United Nations. Such a body as the ILO Con—

ference should not be framing general legislation of

the sweeping kind contained in the conventions for

non-metropolitan territories. The lack of publicity

attendant upon the ILO proceedings has permitted

such proposals to be made. It is all the more necessary

that the full glare of spotlight be turned upon them.

If the ILO considers itself to be an “international

parliament,” this fact should be known.

It seems unfortunate that a world organization

with a record of definite achievement, which has

raised labor standards throughout the world by proc-

esses of information, education, wide contact, and

78

Ca) 31c



technical aid, should by its emphasis on compulsory

legislative processes lessen its influence and leader—

ship. In the last few years the conventions of the ILO

have not been ratified, partly bemuse detailed law

cannot properly be drafted to cover situations in each

of sixty nations and partly bemuse these conventions

invade the domestic field in which each nation rightly

is supreme.

The ILO, if it confines itself to its proper functions,

still has before it a great field, in which it worked so

successfully with the League of Nations. If it once

again concentrates upon the advisory and edumtional

features of its programs, upon the reports, service,

conferences which enable it to enlighten backward

nations as to the existence and scope of progressive

labor laws, it will secure World-wide cooperation. A

number of the proposed conventions, if embodied in

the form of recommendations, would have real influ-

ence among the nations. To measure the achievements

of the organization by die ratifimtion of conventions,

to have numerous conventions adopted by the confer-

ence not ratified and lying'abandoned in the files, is

futile. 1n the alternative, for the ILO to become a

forum for the presentation of political issues in the

effort to force ratifications is certainly unwise. In fol-

lowing such a policy the ILO will not only depart

from its true function, but it will abandon the pos-

sibility of rebuilding its early success.
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VIII

SHALL WE HAVE WORLD GOVERNMENT

OF LAWS, NOT OF MEN?

What has been written demonstrates that the major

difliculty in the ratification of treaties to be submitted

by the United Nations or its specialized agencies is

that they tend to encroach upon and regiment the

domestic life of the various member states. The aim

of raising national standards in the fields of food and

agriculture, world hmlth, and labor relations is not

only worthy but essential. Wherever these efiorts are

advisory and edueational they should be encouraged,

and they have already produced excellent results. The

practical question is how to secure these desirable re—

sults without unwarranted domination and arbitrary

interference with patterns of domestic life and legal

systems long established. Where such attempts are

embodied in international legislation they arouse dis-

cord and. increase rather than decrease world tension.

The inevitable resentment felt by some nations at

what they consider the interference of ILO in their
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internal aflairs would not seem to enhance the peace

of the world.

Perhaps the greatest danger inherent in the situa-

tion as we see it in operation is mat the whole set-up,

the drafting of treaties not by the state departments

of the governments concerned but by remote com-

missions not answerable to the peoples, the pressure

to secure ratification, the crmtion of quasi—judicial

bodies to hear charges of violation, places the admin-

istration of important world problems in a govern-

ment of men, not of laws. The bureaucratic official is

the vital factor in drafting the treaties which invade

the domestic life, in pressing the treaties to ratification

so that they go into force, and then in pursuing the

nations with a multitude of reports, with investiga-

tions, and with charges of violation in order to secure

“universality” of law throughout countries in which

the entire background, political, religious, and social,

is so difierent that universality as a practical matter

can never be achieved.

The question for Americans arises chiefly in the two

major fields of (I) treaties or conventions proposed

by the United Nations, and (2) conventions or regu—

lations proposed or adopted by the specialized agen-

cies. ‘

In a treaty of the contract type a proper reason for

refusal to ratify will obviously be that the bargain

offered is not satisfactory. In a treaty of the legislative
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type a compelling reason for refusal to ntify should

be that it encroaches directly and substantially on the

domestic jurisdiction. For instance, the proposed

Covenant for Human Rights in its present draft form

enters and covers the field occupied by our own Bill

of Rights and includes modifiestions which, plainly,

if they enter into effect, will not improve the

United States Constitution. It also contains much that

our government has already advised aginst having

included in such a covenant. If the United States nti-

fies this covenant and it enters into force, and a con-

flict arises between it and the United States Constitu-

tion, difilcult questions will arise. The treaty, as well

as the Constitution, is the supreme law of the land.

The dilemma is emphasized by the fact that the Draft

Covenant has no provision for denunciation. A treaty

often contains a provision which permits a state to

denounce the treaty after a certain period, in which

use the state is no longer bound. Ten years is the

usual period after which an ILO convention may be

denounced. But the Draft Covenant contains no such

provision. As drawn, it is meant to bind the nations

that ratify it in perpetua. The Government might take

the position that it could denounce the Covenant in

spite of the lack of the usual provision for denuncia-

tion. But as against the nations of practically the en-

tire world, assuming that most of them ratify the

Covenant, this would be highly embarrassing.
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In the past it has seemed not dificult to determine

what subjects were within our domestic jurisdiction.

A law regulating the conduct of citizens and residents

of any given country within its territory was clearly

domestic. But now, by the medium of treaty, all such

subjects may conceivably become matters of intema-

tional concern subject to international legislation.

This is in eflect the View not only of the specialized

agencies of the United Nations but also of the United

States Supreme Court (Geofroy v. Riggs, rupra, Mis-

souri (1. Holland, supra) and of the United Nations

Charter. This is true in spite of the United Nations

Charter, Article 2 par. 7, which reads:

Nothing contained in the present Charter shall authorize

the United Nations to intervene in matters which are essen-

tially within the domestic jurisdiction of any state or shall

require the Members to submit such matters to settlement

under the present Charter; but this principle shall no: preju-

dice the application of enforcement measures under Chapter

VII.

Article 2 par. 7 was inserted in the Charter in an

eEort to safeguard the independence of nations in

their domestic jurisdiction. The view was repeatedly

expressed at San Francisco in the drafting of the

Charter that unless such a provision against interven—

tion were included, small nations would be subjected

to drastic internal pressure. The committee studying

the question at San Francisco called attention to the
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fact that the jurisdiction to be given to the United

Nations was much broader than that given to the

League of Nations. It continued that the necessity to

make sure that the United Nations should not go be-

yond acceptable limits or exceed due limitations re-

quired inclusion of Article 2 par. 7 as an instrument

to “determine the scope of the attributes of die or-

yniution and to regulate its functioning in matters

at issue.”

But as now interpreted Article 2 par. 7 does not

prow'de a solution, for it has not been given any

binding construction. Only the International Court of

Justice could give a binding construction, and thus far

it has not been called upon to decide the question.

It was proposed at San Francisco that the Interm-

tional Court of Justice be given jurisdiction to inter—

pret this article, but the proposal was not adopted.

Committee lV/a, the Committee on Legal Problems

of the Commission on Judicial Organizations of the

United Nations Conference, reported as follows on

this question:

7. Interpretation of the Charter

Committee 11/: referred to this committee the following

question:

How and by what organ or organs of the Organization

should the Charter be interpreted?

Discusion of the question brought out the following eon-

claims:
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In the course of the operations from day to day of the

various organs of the Organization, it is inevitable that each

organ will interpret such parts of the Charter 3 are ap-

plicable to is particular functions. This process is inherent

in the functioning of any body which operates under an in-

stnrment defining its functions and powers. It will be mani-

fested in the functioning of such a body as the General

Assembly, the Security Council, or the International Court

of Justice. Accordingly, it is not necessary to include in the

Charter a provision either authoriu‘ng or approving the

normal operation of this principle.

Difliculties may conceivably arise in the event that there

should be a diflerence of opinion among the organs of the

Organization concerning the correct interpretafl'on of a pro-

vision of the Charter. Thus, two organs may conceivably

hold and may express or even act upon difierent views.

Under unitary forms of national government the final deter-

mination of such a question may be vested in the highest court

or in some other national authorityl However, the nature of

the Organizan'on and of its operation would not seem to be

such as to invite the inclusion in the Charter of any pro-

vision of this nature. If two member states are at variance

concerning the correct interpretation of the Charter, they

are of course free to submit the dispute to the International

Court of Jusn'ce as in the case of any other treaty. Similarly,

it would always be open to the General Assembly or to the

Security Council, in appropriate circumstances, to ask the

International Court of Justice for an adviory opinion con-

cerning the meaning of a provision of the Charter. Should

the General Assembly or the Security Council prefer another

course, an ad hoe committee of jurists might be set up to

examine the question and report its views, or recourse might
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be had to a joint conference. In brief, the members or the

organs of the Organization might have recourse to vari-

ous expedient: in order to obtain an appropriate interpreta-

tion. It would appear neither neccmary nor desirable to lbt

or to deacn'be in the Charter the various emedients.

It is to be understood1 of course, that if an interpretation

made by any organ of the Organization or by a committee

of jurists is not generally acceptable it will be without binding

force. In such circumstances, or in cases where it is desired

to establish an authoritative interpretation as a precedent for

the future, it may be nee-nary to embody the incrpretation

as an amendment to the Charter. This may always be ac-

complished by recourse to the procedure provided for the

amendment.~—UNCIO Documents XIII, pp. 709-710

Since the Conference made no provision for the

interpretation of Article 2 par. 7, it in efiect approved

the view that the paragraph should be interpreted by

the organ concerned and by the members themselves

This ruling doubtless encouraged organi‘lations such

as FAQ to frame the provisions quoted above which

may efiectively delay or defflt the right of a state

to question actions of the agencies before the Inter-

national Court of Justice.

It is true that an administrative agency is com-

pelled to interpret its own constitution and to decide

the limits of its own functions. But this is very dif—

ferent from determining the obligations of member

nations which question the action of the agency. If the
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agency can decide these questions, it acts as judge in

its own use. This is one of the principal characteristiee

of government of men, not of laws.

The construction of the Committee on Legal Prob-

lems which reported on this matter to the conference

at San Francisco wholly ignores the pressing need that

one member state may have of determining the limits

of its own obligations. The construction of the com—

mittee takes care of the needs of the agencies and the

authorized bodies of the United Nations. The agen-

cies, the General Assembly, and the Security Council

all have recourse to the International Court of Jus—

tice. Two nations which disagree may submit their

use to the International Court of Justice, but it does

not clearly appear that one nation may submit its

question to the Court. The Court Statute, Article 36,

and the Charter of the United Nations, Articles 92

to 96, seem to give no remedy for a state which ques-

tions the action of an organ of the United Nations or

a specialized agency. Whether “cases such as the

parties refer to it,” which is the term used in the court

statute, Article 36 par. I, mean uses referred by

“any party” or “any state” is not clear, nor has it been

construed by the court. It could more naturally be

interpreted as the Committee on Legal Problems

drafting the Charter interpreted it, namely as mm-

ing that two or more states in controversy may submit a
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question to the court. But if the United States, acting

alone, opposes and desires to attack some bureaucratic

action of an agency, what is its remedy?

The compulsory jurisdiction under the Court Stat-

ute, Article 36 par. 2, perhaps solves the question of

the right of the United States to attack action by other

states which have accepted the compulsory jurisdic—

tion; but it does not solve it as to the agencies. The

agencies are specifically authorized to secure an opin-

ion from the court upon a mere request. But how an

the United States secure an opinion from the court,

if desired, when it claims that its rights are being

disregarded by an agency? This is a situation which

plainly should be clarified in the Charter of the

United Nations and in the court statute.

As shown above, certain specialized agencies have

enacted either constitutional provisions or regulations

enabling them to settle not only preliminary ques—

tions as to their own competence but also questions

as to the basic rights of nations, such as before what

tribunal they shall be charged with violation of inter-

national conventions. They have assumed the right to

set up extra-judicial bodies to decide these matters or,

as the FAQ amended constitution says, to hand them

over to “such other body” (than the court) “as the

Conference may determine.” This is a recent trend.

' The ILO originally provided in its constitution that

any question or dispute relating to the interpretation
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of the constitution or any convention concluded under

it should be referred to the International Court of Jus-

tice. As amended, the constitution provides that any

question as to the interpretation of the constitution or

of any convention concluded under it shall be referred

for decision to the International Court of Justice but

that, notwithstanding, the governing body may sub-

mit to the conference rules providing for the appoint-

ment of a. tribunal to interpret conventions. Such a

tribunal actually has been established to try violations

of trade-union rights. This seriously retards access to

the Court. The provisions of the FAO constitution

previously quoted give the FAO complete power to

refer such questions to any body it pleases instead of

to the Court.

The crowning example of by-passing the Interna-

tional Court of Justice is displayed in the latest pro-

posal of the Draft Covenant on Human Rights. This

proposal is that a Human Rights Committee of Nine

Members, to be nominated by the member states but

elected by the International Court of Justice, shall

hear and ascertain the facts in all complaints of viola-

tion of the Covenant. Article 57. provides that, “if a

State Party to the Covenant considers that another

State Party to the Covenant is not giving effect to a

provision of the Covenant,” it may, by written com—

munication, bring the matter to the attention of that

State, and continues:
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Ania: 52.

l. . . . Within three months after the receipt of the

communication, the receiving State shall afiord the commu-

nicating State an explanation or statement in writing con-

cerning the matter, which should include, to the extent

possible and pertinent, references to domestic procedures and

remedies taken or pending or available in the matter.

1. If the matter is not adjusted to the satisfaction of both

parties within six months after the receipt by the receiving

State of the initial communication, either State shall have

the right to refer the matter to the Committee, by notice

given to the Secretary of the Committee and to the other

State.

3, Subject to the provisions of Article 54 below, in seri-

ous cases, where human life is endangered the Committee

may, at the request of a State Party to the Covenant referred

to in paragraph I of this Article, deal forthwith with the

case on receipt of the initial communication and after noti-

fying the State concerned.

Article 53.

The Committee shall deal with any matter referred to it

under Article 51 save that it shall have no power to deal

with any matter,

(a) for which any organ or specialized agency of the

United Nations competent to do so has established I special

procedure by which the states concerned are governed; or

(b) with which the International Court of Justice '3

seized other than by virtue of Article , . . of the present

Covenant.
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Article 59 provides:

The States Parties to this Covenant agree not to submit,

by way of petition, to the International Court of Justice, ex-

cept by special agreement, any dispute arising out of the

interpretation or applit‘ztion of the Covenant in a matter

within the competence of the Committee.

Much paper work is required by the following or—

tides:

Artide 60.

The States Parties to th'u Covenant undertake to submit

reports concerning progress made in achieving the observance

of these rights in conformity with the following articles and

the recommendations which the General Assembly and the

Economic and Social Council, in the exercise of their general

responsibility may make n all the Members of the United

Nations.

Article 61.

1. The States Parties shall furnish their reports in stages,

in accordance with a programme to he established by the

Economic and Social Council after consultation with the

States Parties to th'u Covenant and the specialized agencies

concerned.—Depa.rtment of State Bulletin, June 25, 1951,

pp. 1012—1013

It will be argued that this committee is empowered

merely to find the facts. If Russia issues a complaint

against the United States and the committee finds

that some Amerimn state is backward in some feature

of legislation possibly covered by the loose provisions
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of the Draft Covenant, and if the facts are found

against us, this will constitute, before the bar of world

opinion, a judgment. What an opportunity is afforded

for litigation on the all-important rights of a pre-

sumably independent nation before a non-judicial

body! How Soviet Russia would enjoy dragging the

United States in before the committee for a trial

upon the ground that the McCarran Act and our re-

cent indictments and convictions of members of the

Communist Party violate Article [4. of the Covenant,

which deals with the right to hold opinions without

interference.

This deviation from the long-continued effort to

establish a truly functioning World Court is espe-

cially regrettable in view of the eflorts of the infor-

mal inter-allied committee in 1946 to broaden access

to the World Court and to secure maximum employ-

ment of that tribunal in determining international

disputes according to justice and the rule of law. The

Ivy-passing of the World Court was considered to be

one of the reasons for the failure of the League of

Nations. It was condemned in formal resolutions

drawn by the leading nations prior to the drafting of

the Charter of the United Nations. It is unfortunate

that the United Nations begins to follow the League

of Nations in its practice of by—passing the Interna-

tional Court of Justice and leaves it to the specialized

organs to decide whether action required by them of
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the member states does or does not constitute a vio-

lation of domestic jurisdiction. In accordance with

the usual rules of administrative action, the special-

ized agency will always tend to hold that the subject

is international, because such a. decision will extend

its own authority. This again is a characteristic of gov-

ernment of men, not of laws. It is doubly unfortunate

that the United Nations proposes to set up a quasi—

court to try cases under the Draft Covenant of Hu—

man Rights.

Thus far every proposal to have the International

Court of Justice adjudicate the construction and ap—

plimtion of Article 2 par. 7 has been defeated.

Among other questions its applicability has been raised

with reference to controversies as to Spain, Czecho-

slovakia, the United Nations Commission handling

the Greek border controversy, and the dificulties be-

tween Indonesia and the Netherlands. Various con-

testants have invoked Article 2 par. 7, but reference

to the International Court of Justice has always been

refused and clear decision has been side-stepped. Yet

it is vital not only to the independence of the mem-

ber nations but also to the work of the United Na-

tions to be able to establish whether the sweeping

provisions contemplated by the Covenant of Human

Rights in the Revision of April-May, 1951, consti-

tute binding obligations.

It is equally important to have clear and sound de-
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cisions as to what matters fall within the domestic

jurisdiction of the member nations, so that the United

Nations and its specialized agencies will understand

that they mnnot properly enter that area of legis-

lation.

No more vital question for the independence of

nations and therefore for the peace of the world exists

than that arising out of this paragraph 7 of Article 2,

which withholds from the United Nations the right

to intervene in the domestic afiairs of any member

state. For over a century this question threatened the

peace of the world in the Western Hemisphere, al«

most involved the United States in war with Mexico

during the administration of President Coolidge, and

in fact has been the muse throughout the centuries of

ceaseless revolts and unending resentment culminat-

ing often in armed conflict.

But what is intervention? It is interference by one

state in the domestic afl’airs of another state without

the latter’s consent. A nation’s right to independence

has always meant the right to manage its own afiairs

free from outside domination and interference. A

rapid sketch of the struggle to abolish intervention in

this hemisphere emphasizes the importance of Article

2 par. 7 of the Charter.

A clear case of intervention arose between the

United States and Colombia in 1903, when Colombia

refused to carry out the treaty negotiated with the
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United States for the Panama Canal rights. When

the treaty was rejected by Colombia, dissatisfaction

was felt in Panama, a state of Colombia, and she de-

clared herself an independent republic. Theodore

Roosevelt ordered the United States Marines to

Colon to prevent Colombia from quelling the rebel-

lion within her own state. Within some ten days the

United States recognized the Republic of Panama

and bought the Canal rights from her. When these

facts were fully disclosed, growing opposition to this

action was registered in the United States and, as a

result, a number of years later the United States

recompensed Colombia. This high—handed action nat—

urally created marked hostility toward the United

States in South and Central America.

It was about this time that Roosevelt issued his fa—

mous corollary on the Monroe Doctrine. The eflect

was that the United States might intervene to com-

pel good behavior and the payment of debts to for-

eign interests within this hemisphere. This ushered

in the era of Dollar Diplomacy, in which our State

Department too often supported the demands of

United States financial interests operating in Mexico

and South and Central America, for protection against

restrictions imposed upon them by law in those coun-

tries. During this em in 1913, a United States Am-

bassador to Mexico actually aligned himself with the

movement of Diaz and Huerta to overthrow Francisco
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Madero, the duly elected President of Mexico, and

failed to intervene to prevent Madero’s assassination.

When this was known in the United States, citizens

were horrified, and nowhere was our action in this

matter more strongly condemned than by North

American publicists.

Meanwhile, oil interests from the United States,

Holland, and England were going into Mexico and

buying up vast interests in the subsoil. In 1917, when

a new constitution was written for Mexico, under

which restrictive laws concerning ownership of the

land and subsoil were imposed upon foreigners, many

American and European business interests in efiect

demanded that Mexico change her laws. Mexico de-

clared that she was willing to arbitrate damages and

compensation but not her right to enact legislation

with reference to matters within her domestic juris-

diction. Citizens of the United States had never de~

sired war with Mexico over the manipulations of oil

promoters. A change of policy finally resulted and,

with the appointment of Dwight Morrow as Ambas-

sador, the immediate situation in Mexico gradually

eased. Meanwhile, forcible interventions had been

made by the United States in Nimragua, Haiti, and

San Domingo.

As a result, the Havana Conference of the Pan

American Union held in 1928 demanded the aboli-

tion of intervention. The United States opposed this,

96

Go 3k



and the proposed declaration against intervention was

shelved. While President Hoover began a process of

reconciliation between the United States and South

Amerim with his friendly visit through the hemi-

sphere, marines of the United States were still kept

in Central Amerion. They were not removed from

Haiti and Nicaragua until 1934..

Only with the express assurance of Secretary Hull

at the Pan Amer-inn Conference of 1933 at Monte—

video, coupled with the public statement by President

Franklin D. Roosevelt that the United States had

abandoned the doctrine of intervention, was the im—

passe finally resolved. When the United States re-

nounced its reliance on the right of intervention, it was

universally acknowledged that it should be abolished.

Article 8 of the Montevideo Convention on the Rights

and Duties of States, unanimously passed at Monte-

video, provided, “No state shall have the right to

intervene in the internal or external affairs of another.”

This statement abolishing the right of intervention

established a basic right. The right of independence

involves the very right to existence of every nation,

great and small. It was a mighty victory, so consid—

ered and so in actual fact, when die Convention of

the Pan American Union abolished the right of in-

tervention.

The principal controversy in the United Nations

which points up the question of Article 2. par. 7 arises
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out of the resolution passed by the Assembly of the

United Nations on December 8, I946, dealing with

the dispute between India and Soudi Atria with ref-

erence to Asiatic citizens within her borders.

The resolution condemned discriminatory laws

passed with reference to Asiatic citiuns of South

Africa. The laws forbid Asiatics to live in certain

parts of South Africa and restrict their right to own

or acquire property The controversy, brought on by

the immigration of Indians in large numbers into

South Africa, has existed for several decades. The In-

dians had acquired citizenship in South Africa but,

although they were no longer nationals of India, the

government of that country had protested in their be-

half against discriminations of the kind described.

The two governments in 1927 settled their diEer—

ences in the so—alled Capetown Agreement, reaffirmed

in r932, which was repudiated when the present South

African government mme into power.

South Afr-la, in the United Nations proceedings of

1946, did not deny the enactment of discriminatory

laws, but urged that the agreement previously en—

tered into was not binding, asserted that the proposed

resolution condemning her action constituted an in-

tervention in matters essentially within her domestic

jurisdiction, and asked to have the question sub-

mitted to die International Court of Justice for ad-

visory decision.
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In argument on the resolution, Mrs. Pandit eon-

tended for India that South Afrim had admittedly

violated the Declarations on the Fundamental Free—

doms of the United Nations Charter. The Union of

South Afrim urged that, under the Charter, interfer—

ence with her local laws and the enforcement of them

was forbidden.

Mr. Wellington Koo, conceding that legal ques-

tions were presented, favored action by the Assembly

because the questions involved afiect “the honor of the

whole continent, the pride of half the human family,

the dignity of man himself.” But the right of inde-

pendence is just as basic. Not only South and Central

America but nations all over the world rely upon

Article 2 par. 7, as keenly as Asiatim on the Equal

Rights Declaration.

In the South African use, as presented to the As-

sembly of the United Nations, based on the human

rights provision of die Charter, it was argued that a

declaration by the Assembly in effect condemning

South Africa. was not an intervention. Mr. Welling-

ton Koo stated that the resolution was “so simple and

mild that really no one could take serious objection

to it.” He said in efiect that the first paragraph

simply stated that friendly relations between South

Afria. and India have been impaired; that the second

merely expresses the opinion that the treatment of

the Indians in the Union should be in conformity
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with the international obligations under agreement:

entered into by the two governments and the obliga-

tions of the Charter, and the third paragraph re-

quests : report to the General Assembly that meas-

ures had been adopted to this end. Mr. Koo said this

amounts only to an ofier of good offices, which of

course is not intervention. But the Assembly did not

base its action upon this ground. It might have held

that the resolution was not intervention. Then it might

properly have referred the use to the Intemafional

Court of Justice for decision of two questions: (I) Did

its resolution constitute intervention? (2) If so, was

the intervention forbidden in view of the mactions

of the two nations under the Capetown Agreement?

World peace would have been advanced if the In-

ternational Court of Justice had spoken on these

points. But the decision was made by: political body

instead. The South African government denied that

the Capetown Agreement, although acted on by it for

several years, is a binding contract, and claimed that

it is under no obligation to change its domestic laws.

The resolution of the Assembly, by necessary implim-

tion, declared that it is.

Only a court an decide these questions authori-

tatively; but partly because, as Mr. Koo said in

debate, the Assembly was not sure that there would

be a unanimous decision of the court and felt that it
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was unfortunate to put such a heavy strain on that

tribunal, the Assembly decided to enact the resolu—

tion condemning South Africa, which in efiect gave

judgment on a legal question. We need to have the

International Court of Justice subjected to strain. It

needs the strain of deciding substantive international

controversy.

The decision on the merits may have been right.

Certainly the Assembly was authorized to express its

concern over the severe racial discrimination written

into law in South Atria; but it was not right for the

Assembly to keep the question from being raised in the

International Court of Justice. As a result, the decision

was made by a political body when only a. court could

have decided the questions presented authoritatively.

Law begins to be established when the principles

which have been adopted are applied by a court.

As Chief Justice Hughes said in 1929, speaking

on “Institutions of Peace,” “The machinery for the

application of principles through judicial action in

the determination of controversies is the indispensable

requisite of any legal order, that is, of institutions

of pace, whether it is domestic or international.”

The enforcement of law by a judicial body is essen—

tial to world peace not only because law is based on

ethiml standards but also because in adapting itself

to changing needs law maintains stability and con-
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tinuity. The resolution of the Assembly does not lay

dDWn law. It may completely reverse its decision in

a later similar case.

These matters have been given rather lengthy

treatment because the United States must realiLe that

Article 2 par. 7 gives it no practiml protection. Trea—

ties which directly and substantially encroach upon

its domestic jurisdiction must be refused ratification.

If the United States ratifies such treaties and they go

into efl’ect, they will become a part of our domestic law

and the United States will be compelled to give an

account on these conventions whether or not they apply

in any way to the local situation and problems that exist

in the United States. Conceivably the United States

might be in a worse position than Switzerland which,

when questioned by the ILO committee of experts as

to Convention No. 29 on Forced labour, said:

The Committee referred further on to the Swim report,

which it does not consider satisfactory, since we have always

declared that we have no type of forced or compulsory la-

bour, that Swimrland does not pogess any colonies and that

therefore this Convention has no practical value in our coun—

try. We ndhered to it, however, in 1940, for purely humani-

tarian reasons—Record of Proceedings, 1949.

If the United States adheres to conventions for

purely humanitarian reasons on the theory that it is

helping to advance the principle of universality,

which is oonstantly stressed by the ILO, it may find
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that it is called to account for acts and even charged

with violations of treaties which it never contem<

plated. Relief will not be given by the United States

Courts nor, under the prevailing tendency in the

United Nations, by any other court. Whatever judg—

ment is given in international quasi-courts will be a

judgment of men, not of laws.

This is not a mere technical consideration. History

teaches that justice is achieved best through judges

who hear the evidence impartially, find the facts, and

apply to these facts the rule of law which experience

and the law consider just. This system gives us a gov-

ernment of laws, not of men. When men govern ac-

cording to personal standards, there is no stability in

the eEort to attain justice, while the law does have

stability and continuity. This does not mean that the

law does not grow; it constantly adapts itself to

changing needs. But the law erects ethical standards

which are basic and do not shift in comparison with

the decisions of bureaus and administrative oflicials.

The law is grounded upon principles of justice. That

is why it is the only real alternative to the war

system.
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IX

HOW TO DEAL WITH THE PROBLEM

The foregoing considerations do not, in the opin-

ion of the writer, require thatthe United States aban-

don the United Nations or the ILO, or cut itself 0E

from international Cooperation. They require the

United States to give intelligent criticism and guid—

ance to the organizations of which it is a part, in

order that they may perform their primary functions

of helping to establish world peace and world justice,

at the same time maintaining independence and free—

‘ dam.

The remedy includes, but is by no means limited

to, measures which would relieve the United States

from inequality of obligation. Action by the full Con-

gress in cases of international legislation is often

taken. The lack of Congressional approval in uses

where only the Senate acts is merely one feature of

the difficult situation engendered by the use of the

treaty as an instrument of legislation. The root of the

difficulty lies in the lack of demaration between do—
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mestic and international legislation. A line must be

dawn beyond which the international organiutions

know they cannot pass. The United Nations should

draw the line in a resolution of the General Assembly

and should facilitate a judgment on the question by

the International Court. The United States should

draw the line by amendment in the federal constitu—

tion.

The following specific steps would aid in avoiding

the dangers described:

The United States Constitution could be amended

to provide in substance that:

(1) Any treaty which directly and substantially in-

terferes with the domestic jurisdiction is invalid except

where the subject matter presents a truly international

problem which requires international action to handle

it.

(2.) Any treaty which conflicts with or contradicts

the Constitution of the United States is invalid.

Americans must understand that specialized agen-

cies have adopted measures which cut 01? easy access

to the International Court of Justice, and that a simi—

lar provision of broad applimtion is pending before

the United Nations. The United States should ope

pose such action The United States should demand

that the Charter of the United Nations and the Stat-

ute of the International Court of Justice be amended

to provide that a single member state, when it claims
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that its domestic jurisdiction is infringed either by

action of the United Nations or by action of any

specialized agency, can take the question to the Inter-

national Court of Justice for decision.

It is a question, under the complicated interna-

tional structure which is developing with spedal

agencies operating under their own constitutions and

establishing their own quasi-judicial bodies, how far

they are bound by the provisions of the United Na-

tions Charter. The ILO definitely is not bound. Cer-

tainly in order to promote world harmony every spe-

cialized agency should conform to the principle of

non—interference in domestic afiairs. UNESCO wrote

this into her constitution, in Article I:

3. With a view to preserving the independence, integrity

and fruitful diversity of the cultures and educational systems

of the States Members of this Organization, the Organiza-

tion is prohibited from intervening in matters which are

essenn'xlly within their domestic jurisdiction.

The United States should insist that a similar para-

graph be written into the constitution of any agency

to which we adhere. The agencies should state and be

bound by this principle.

The United States should also publicly state, in

uses where this is its view, that it denies ratifimtion

because the convention proposed invades its domestic

jurisdiction. Congress in the joint resolution which

authorized the United States to accept the Constitu-
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tion of the International Refugee Organization

adopted an eEective technique for preventing en—

croachment on Congress. The joint resolution stated:

Provided, however, That this authority is granted and the

approval of the Congress of the acceptance of membership

of the United States in the International Refugee Organiuv

tion is given upon condition and with the reservation that

no agreement shall be concluded on behalf of the United

States and no action shall be tfien by any oficer, agency, or

any other person and acceptance of the constitution of the

Organization by or on behalf of the Government of the

United States shall not constitute or authorize acn'on (1)

whereby any person shall be admitted to or settled or reset-

tled in the United States or any of its Territories or poses-

sions without prior approval thereof by the Congres, and

this joint resolution shall not be construed as such prior ap-

proval, or (a) which shall have the efiect of abrogating,

suspending, modifying, adding to, or superseding any of the

immigration or any laws of the United States.

Similar frankness in other cases would both ease

our position before the world and possibly give some

impetus to the enforcement of Article 2 par. 7. Few

of our representatives have adequately explained

either through the press, in the United Nations, or

in the specialized agencies, our peculiar problem, in

that a treaty once ratified and in force automatically

becomes part of our municipal law, and that this is

not in general true of other countries. Those who have

tried to explain the problem have been unable to make
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it understood. The American representatives did not,

in the critical 1914. Conference of ILO, point out that

no nation is compelled to ratify a proposed conven-

tion, not adequately explain important reasons for

not ratifying conventions proposed by the ILO.

This is not unnatural, for often the chief delegates

are authorities on special problems involving world

health, world food, labor, etc, and are engrossed in

concentrating upon their subjects instead of extamin-

ing into the possible legal results which will flow from

the particular conventions proposed. This also makes

it necessary that we educate public opinion in the

United States to the importance of all treaties from

the standpoint of whether they encroach directly and

substantially upon the domestic jurisdiction and thus

exceed their proper scope. Unless Amerimn public

opinion understands this situation and demands of the

United Nations and the specialized agencies measures

to counteract it and to educate world public opinion as

to the results of legislation by treaty, both wide-

spread misunderstanding abroad and a reaction against

international cooperation among Americans could

well arise. This would endanger the peace of the

world.

The remedy for Americans does not lie in invoking

Article 7. par. 7 of the United Nations Charter, which

will not save us from the consequence of treaties

which we have ratified. For the United States the
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remedy lies in scrutinizing every convention and

treaty oEered for ratification, in giving them pub—

licity never before accorded, and in bearing constantly

in mind that, once ratified and in force for die United

States, these treaties become municipal law.

Finally, Americans must consider the importance

of maintaining and improving their own system and

culture. It is not true that “universality” always ad-

vances progress. The regimentation of Sparta, if it

had been made universal throughout Greece, would

have deprived the world of the sparkling inventive

intellect of Athens. In fact, definite social advance

has often been achieved in contrasting social systems.

The penal system of England seemed shocking and

cruel to the Australian aborigines. They thought that

shutting a man in jail destroyed his very soul. They

could not undeistand the heavy penalties imposed by

English law for simple stealing. Today we ourselves

shudder at the imposition of the death sentence for

stealing a loaf of bread. Certain tribes of the Amer-

ican Indians perfected a penal law which operated

more perfectly than the so-called “civilized” penal

law of the United States in the punishment of major

ofienses. If a Choctaw tribesman was convicted of

murder, he was sentenced to death but not confined.

He was ordered to report at a given time for exe-

cution of the sentence but was allowed a period in

which to are for his family and personal aflairs.
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American students of Indian history say that in early

times, before the tribal traditions had broken down

under the demoralizing influences of civilization,

Choctaw criminals under sentence practically invari-

ably could be trusted to present themselves on the

day of their execution."

The history of the progressive states in the United

States shows marked advance in legislation, both so-

cial and economic, because in local afiairs they were

free to direct their own destinies untrammeled by

their less progressive sister states. Load self-govern-

ment is not only embedded in Ameriean tradition,

but it has proved itself essential to social progress.

This consideration is especially pertinent with refer-

ence to the numerous conventions proposed for ratifi—

cation by the 11.0 and other international agencies.

History does not show that universality on these mat-

ters among races so diverse in language, religion, so-

cial custom, and economic condition is workable. It

shows the exact contrary. The proffer of the technical

knowledge of the world organizations, as, for in—

stance, in the missions of the Food and Agricultural

Organization to Greece, Siam, and Venezuela, shows

world cooperation at its best, voluntarily given and

voluntarily received. But the indiscriminate imposi-

tion of western methods on other peoples will in-

evitably fail to produce the desired result. It could
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create tensions which could destroy the peace of the

world. \

As we look back to the time described by Philli-

more, when all international agreements dealt with

states and peoples as the private property of the sov-

ereign, we know that definite great advances have

been made. The statement of aspiration made in the

Charter of the United Nations is noble and just. As

it is gradually achieved it will help to eslablish world

peace, which cannot exist without justice. Every

thinking, ethiml person must agree dial: the concern

of the United Nations and the specialized agencies

with human beings, human rights, and human situa-

tions marks enormous progress and deserves our co-

operation.

However, something more than warm-hearted,

unthinking support is required. At this crisis the

world cries out for intelligent ludcrship, foresight,

and criticism. The United States particularly, which

makes internal law through the medium of treaty as

well as statute, needs wise and mutious leadership,

for the preservation of the American system is impor-

tant not only to America but to the whole world.

World peace will not be advanced if American life is

regimented into an international mold. The mass pro—

duction, the initiative, and the decisive swiftness of

mobilization which enabled America to arm the world
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against Hitler are the product of our unique heritage.

The inventive spirit was released here not only be-

cause the new wealth of a new continent invited ex-

ploration, but also because for the first time in history

men were free to work for themselves. The ingenious

artisans who labored for king, lord, guild, began to

devise processes and tools for their own advantage,

and creative invention was set free. The standard of

freedom of education which is now asserted by all

countries of the world was first declared in the North-

west Ordinance and echoed through the Amerimn

states. The unfettered mind of America was the re-

sult. If in this hour, as Lincoln so truly said and as

statesmen the world over today repeat, Amerim is

“the last best hope of earth,” it is bemuse she built

here something new and diflerent. She built some-

thing that needs to be preserved.
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