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PREFACE

W

ITH

the present Volume ends this collection of essays,

and the editors

How

shall

we

finish their task.

prologuise, how shall
art and history?

we

perorate,

upon

Say

fit

things

it,

in

taking leave, to express the hope that these

Suffice

been as interesting to their readers
preparation
to their editors.
Carlyle, disin
"
us
that
whereas
of old the
reminds
coursing on History,
gratifying
chiefly
in
our
common
apcharm of History lay

volumes have
as they were

in perusal

petite for the wonderful, for the

unknown, and her

office

was

but as that of Minstrel and Story-teller, she has now farther
become a Schoolmistress, and professes to instruct in grati-

That

fying."

these essays

may

gratify while instructing

is

the wish of the editors.
It

is

to

them a special

satisfaction, in this third

Volume,

to have succeeded in the endeavor (announced in the preface
to the second Volume) to include an essay worthily representative of French scholarship in the

field

of English law

—

that of Professor Robert Caillemer, of the University of
Grenoble.
In this Volume, the topics are
interest.

all

of concrete and vivid

Several of them trace principles

still in

process of

some important respects revealed
different results to different scholars working on the same
materials.
Hence occasionally the added interest, for the
student, of reconciling the conflicting beliefs, or of choosing
between them. For those who must decline either alternative.
growth.

Research has

in

PREFACE

vi
there renmiiis

llic consoliitioii

the seer of Italy,

"

To

proffered six centuries ago

doubt

is

not

less

l)y

grateful than to

know."

The

may

editors, in thus assembling these seventy-six essays,

be granted leave (without desiring to magnify their

humbly

office)

and at

to take pleasure in the

thought that at least

something has been finislied which needed to be
done, while the profession is awaiting the acconij)lishment of
greater and more difficult tasks in the vast region of AngloAmerican legal history.
The Editors.
July

1.

last

1909.

A TABLE OF BRITISH REGNAL YEARS
Commencement

Sovereigns

William
William

Henry

II

August 5, 1100
December 26, 1135
December 19, 1154
September 23, 1189

I

Stephen

Henry

II

Richard

I

John

May

Henry III
Edward I
Edward II
Edward III

October

Richard

27, 1199
28, 1216
November 20, 1272

July

II

Richard

March
March

Edwa'rd VI

Marv

I

The Commonwealth

January

Charles

May

James

II
II

»

1423

Anne
George I
George II
George III
George IV
William IV
Victoria

VII

30, 1649

1660
6, 1685
13, 1689
March 8, 1702
August 1, 1714
June 11, 1727
October 25, 1760
January 29, 1820
June 26, 1830
June 20, 1837
January 22, 1901
29,

February
February

William and Mary

Edward

1,

4,

November 17, 1558
March 24, 1603
March 27, 1625

Elizabeth

Charles

21, 1413

1461
April 9, 1483
June 26, 1483
August 22, 1485
April 22, 1509
January 28, 1546
July 6, 1553

III

I

1307

September

Henrv VII
Henry VIII

James

8,

January 25, 1326
June 22, 1377
September 30, 1399

Henrr IV
Henrv V
Henry VI
Edward IV
Edward V

y

Reign

of

October 14, 1066
September 26, 1087

I

i

'Although Charles II. did not ascend the throne until 29th May, 1660,
his regnal years were computed from the death of Charles I., January
30, 1649, so that the year of his restoration is styled the twelfth year of
his reign.

PART

V.

COMMERCIAL LAW
Law Merchant.
Thomas Edward Scrutton.

47.

General Survey of the History of the

48.

The Merchants

of the Staple.

Spencer Brodhurst.
49.

Contributions of the

Law Merchant

to the

Common Law.

Francis Marion Burdick.
50.

Early History of Negotiable Instruments.

Edward Jenks.
51.

Promissory Notes before and after Lord Holt.

William Cranch.
52.

Early History of Insurance Law.

William Reynolds Vance.
53.

History of the System of Patents for Industrial Invention.

Edward Wyndham Hulme.
54.

History of the Carrier's Liability.

Joseph Henry Beale, Jr.
55.

Early Aspects of Corporateness.
Cecil Thomas Carx.

56.

Early Forms of Partnership.

Willlam Mitchell.
57.

History of the
1800.

Law

of Business

Corporations before

Samuel Williston.
58.

History of the

Law

of Private Corporations

in

the

Colonies and States.

Simeon Eben Baldwin.

(Vriici

RtrriENCis ox tiik Srsjccn or

Tim Part

are as Follows:

In Srifcl Ktiay:
7.

HoiiiHn Law Influrnce in the Lnw Merchant, by T. E. Scrutton (No.
Vol. I).
The Development of the Law Merchant, by W. S. Holdsworth (No. 9,

V..1.

I).

The History of Admiralty Jurisdiction, by T.

I>.

.Mears

(No. 30,

Vol. 11).

/n IXhrr Srriet and Journalt:
The Enrlv History- of the Law Merchant, bv A. T. Carter (Law
Quarterly Keview, XVII, 53.'; 1901).
The History of Marine Insurance, by F. Martin (1876).
The Hlstorv of the Liability of Ship-t)wners at Common Law, by
E. I„ de Hurt (Law Quarterly Heview, V, 15; 1889).
The History of the Wiitcr-Cnrricr nnd his Responsibility, by J. B. C.
Stejthon (I.iiw Qunrterly Review. XII, 116; 1896).
Trust and Corporation, by K. W. Maitland (Zeitschrift fucr das
Privat
und Oeffentlichcs Recht der Gegcnwart, ed. Grucnhut, Vienna,

—

XXIII, 1; 1904).
^
The Corporation

Sole, by F. W. Maitland (Law Quarterly Review,
335; 1900).
History of .Xdmirfllty Jurisdiction in the I'nited States Supreme
Court, Anon. (.Vnicrican Law Review, V, 581; 1871).
^ History of Joint Stock Companies, by T. B. Napier (Ch. XII in

XVI.

"A

Century

"of

Law Reform,"

1901).

The Gcnrsis of a Corporation, by R. L. Ra\inond (Harvard Law
Review, XIX, 350; 1906).
History of the Common-Law Conception of a Corporation, by E. B.
SejTiiour (.\mericnn Law Register, New Scries, XLII, 529; 190-2).
Carriers and the Common Law, bv O. W. Holmes (American Law
Review. XIII, 609; 1879).
The Court of Piepowder, by C. Gross (Quarterly Journal of Economics.

XX,

231;

1906).

Hlstorv of Corporations in New York, by A. B. Johnson
(Hunt's Merchants' "Mapazinc. XX, 610; 1850).
Rorouph Cu'.ton:';, Introcluction bv .Mary Bateson (Sclden Society
Lejrislative

Publications, vols.

XVIII, XXI.

190+.6).

Beverly Town Documents, Introduction by A. F. Leach (Selden
Society Publications, vol. XIV; 1900).
Select Pleas of the Jevsish Exchequer, Introduction by J. M. Rigg
(Selden Society Publications, vol. XV; 1901).
The Leet Jurisdiction of Norwich. Introduction bv W. Hudson (Selden
Society Publicatinns. vol. V; 1891).
The Law Merchant,
Introduction by C. Gross (Selden
,
.Society Puhli.Htions. vol. XXIIT; 1908).
Leet Jurisdiction in England, bv F. J. C. Hearnshaw (Southampton
Record Society, 1908).
The Inti-rniil Organization of the Merchant Adventurers of England,
bv W, K. Lingrlhnch (Phila. 1903).
The KTolution of the English Joint-Stock Trading Company, by F.
Evans (Columbia Law Review. VIII. 339, 461; 1906).

»

SELECT ESSAYS
IN

ANGLO-AMERICAN LEGAL HISTORY
47.

GENERAL SURVEY OF THE HISTORY OF
THE LAW MERCHANT
By Thomas Edward Sckutton

*

you read the law reports of the seventeenth century you
IFwill
be struck with one very remarkable fact
either Eng;

lishmen of that day did not engage in commerce, or they

appear not to have been litigious people in commercial mateach of which alternatives appears improbable.
But

ters,
it is

a curious fact that one finds in the reports of that cen-

tury, two hundred years ago, hardly any commercial cases.
If one looks

up

the

Law

of Bills of Exchange, " the cases on

the subject are comparativelj' few and unimportant

time of Lord Mansfield."

till

the

you turn to Policies of Insurance, and to the work of Mr. Justice Park on the subject
published at the beginning of this century, you find him saying: " I am sure I rather go beyond bounds if I assert that
in all our reports from the reign of Queen Elizabeth to the
year 1756, when Lord Mansfield became Chief Justice of the
King's Bench, there are sixty cases upon matters of insurance." * If you come to Charter Parties and Bills of Lading,
^

If

'This Essay appeared as pp. 4-16, Chap. I, of "The Elements of Mercantile Law," 1891 (London:
Clowes & Sons), a course of lectures
delivered before the Incorporated Law Society. The same passage was
afterwards reprinted in the late Professor HufFcut's " Cases on Bills

Wm.

and Notes."
' A biographical notice of this author is prefixed to Essay No.
Vol. I of these Essays.
'Chalmers, Bills, "Pref. p. 36.
'Park, I. Pref. 43.

7,

in

V.

8

COMMERCIAL LAW

which have always been productive of litigation, you find
Sir John Davies in the seventeenth century saying that
" until he understood the difference between the Law of
Menlmnts and the (onuiion Law of Knfjland, he did not
a little marvel what should be the cause that in the books
of the Common Law of England there should be found so
few cases concerning merchants and ships, but now the
reason was apparent, for that the
these cases to be ruled

which

is

Common Law

did leave

by another law, the Law Merchant,

a branch of the

Law

of Nations."

'

The reason why there were hardly any cases dealing with
commercial matters in the Reports of the Common Law
Courts is that such cases were ilealt with by special Courts
and under a special law. That law was an old-established
Gerard
law and largely based on mercantile customs.
Malvnes, who wrote the first work on the Merchant Law in
England, called his book, published in 1622, " Consuetudo
and
rcl Lex Mcrcaior'ta" or the Ancient Law Merchant
he said in his preface: " I have cntituled the book according
;

to the ancient

torum, because

name of Lex
it is

Mercator'ta, and not Jus

Merca-

a customary law approved by the author-

all kingdoms and commonwcalcs, and not a law estabby the sovereignty of any prince." And Blackstone,
in the middle of the last century, says: "The affairs of commerce arc regulated by a law of their own called the Law
Merchant or Lex Mereatoria, which all nations agree in and
take notice of, and it is particularly held to be part of the
law of England which decides the causes of merchants by the
general rules which obtain in all commercial countries, and

ity

of

lished

that often even in matters relating to domestic trade, as for
instance,

in

the drawing, the acceptance,

and the transfer

of Bills of Exchange." ' Later than Blackstone, Lord Mansfield lays down that " Mercantile Law is not the law of a particular country, but the law of

all

nations";

^

while so re-

Lord Blackburn saying in the House
of Lords that " the general I, aw Merchant for many years
cently as 188.S you find

'

'
*

Touch, .lurisdiction of \he .Vdmiralty (1686), p. 89.
ninokslonr. Coiiinirntnrirs, I. 273; IV. 67.
Lvke V. Lyilf. 2 Burr, nt p. 887.

;
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47.

has in

all

countries caused Bills of

Exchange

9

to be negotiable

there are in some cases differences and peculiarities which

by the municipal law of each country are grafted on it, but
the general rules of the Law Merchant are the same in all
countries."

'

we follow the growth of this Law Merchant or MerLaw, which was two hundred years ago so distinct
from the Common Law, we find it in England going through

Now

if

cantile

three stages of development."

The

first

stage

may

be fixed

Lord Chief Justice
in the year 1606, and before that time you will find the Law
Merchant as a special law administered by special Courts for

as ending at the appointment of Coke as

a special class of people.

In the first place as to the special Courts. The greater
part of the foreign trade of England, and indeed of the whole
of Europe at that time, was conducted in the great fdirs,
held at fixed places and fixed times in each year, to which
merchants of all countries came; fairs very similar to those
which meet every year at the present time at Novgorod in
Russia, and at other places in the East. In England, also,
there were then the great fairs of Winchester and Stourbridge, and the fairs of Besan^on and Lyons in France, and
in each of those fairs a Court sat to administer speedy justice
by the Law ]\Ierchant to the merchants who congregated in
the fairs, and in case of doubt and difliculty to have that lawdeclared on the basis of mercantile customs by the merchants
who were present. You will find this Court mentioned in the
old English law books as the Court Pepoudrous, so called*.©* ^rfctf*
because justice was administered " while the dust fell from
the feet," so quick were the Courts supposed to be. " This
Court is incident to every fair and market because that for
contracts and injuries done concerning the fair or market
there shall be as speedy justice done for advancement of trade
and traffic as the dust can fall from the feet, the proceeding
there being de hora in horam." ^
Indeed, so far back as
Bracton in the thirteenth century, it had been recognized that
^M'Lean
'
'

v. Clydesdale Bank, 9 App. C. at p. 105.
Macdonell, Preface to Smith's Mercantile Law, p.
Coke, Inst. IV. 2T2.

83.

;

COMMKHHAI. L.DV

y.
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were certuin clusses of people " who ought to have
•wift justice, such as merchants, to whom justice is given
The records of these Courts
in the t'ourt I'tpoutlrous."*
tiicrc

Courts for rapid business law reporters were rather at a discount. As a consequence, " there
is no part of the history of Knplish law more obscure than

are few, for ohviously

in

that connected with the niuxiin that the Law Merchant is
part of the law of the land."* We are, however, fortunate
cnoufjh to have one or two records of the Courts of the Fairs.
The Selden Society has succeeded in unearthing the Abbot's
roll of the fair of St. Ives held in 1275 and 1291,' containing

a series of cases which show how the merchants administered
the Law Merchant in the Courts of tiie fair, and why such

—

come into the King's Court. F'or instance:
" Thomas, of Wells, complains of Adam Garsop that he uncases did not

justly detains and deforces from him a coffer which the said

Adam

sold to him on

Wednesday next

after

Mid Lent

last

past for sixpence, whereof he paid to the said Adam twopence
and a drink in advance "
(it appears to have been a very

—

good mercantile custom, still existing, to " wet a bargain,"
and the drink was a matter to which great importance was
attached by the merchants present) " and on the Octave of
Easter came and would have paid the rest, but the said Adam
;

would not receive
tained

it

nor answer for the said coffer, but de-

it

unconditionally to his

and he produces

suit.

Therefore

Thomas and

be

pledge

damage and dishonour,

said

Adam

is

2».,

present and does

let him make satisfaction to the said
mercy for the unjust detainer; fine fi<f

not defend.

in

The

.

The

hii overcoat."

next defendant was not so fortu-

" Reginald Picard of Stamford
came and confessed by his own mouth that he sold to Peter
Re<lhood of London a ring of brass for 5'1'flf., saying that the
said ring was of the purest gold, and that he and a one-eyed
man found it on the last Sunday in the churchyard of St.
Ives, near the cross."
(One fancies one has heard that talc
nate as to have an overcoat.

about the brass ring before.)
'

nracfnn.

f.

" Therefore

3*1.

ninrkhiim on Salf.
'Srldrn .Society, Vol.

Ist ed. p. 907.
II.

pp. 130 ft itq.

it

is

considered

^7.
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that the said Reginald do

make

11

satisfaction to the said Peter

for the dViid. and be in mercy for the trespass;

he

is

poor;

pledge his body." The next case introduces the Law Mer" Nicolas Leggc complains of Nicolas of Mildenchant.
unjustly he impedes him from having, according
that
hall for
to the usage of merchants, part in a certain ox which Nicolas
of iMildcnhall bought in his presence in the village of St.
Ives on

Monday

ready to pay

damage 2s., whereas he was
which price was 2s. 6d. And

last past to his

half the price,

Nicolas of jMildenhall defends, and

saj's

that the

Law Mer-

chant does well allow that every merchant may participate
in a bargain in the butcher's trade if he claim a part thereof
at the time of the sale; but to prove that the said Nicolas
Legge was not present at the time of the purchase nor claimed
a part thereof he is ready to make law." Then they went to
the proof. The custom of the Law Merchant relied on admitted any merchant standing by to claim a share in any
bargain on paying a share of the price. The defence is,
*'
You were not there, so you cannot claim." The next and
last case is one which puzzled the Court, and therefore I omit
the details, but

it is

recited in the Abbot's roll

:

"

And

the

more thoroughly discussed by
the merchants. And the merchants of the various commonalties and others being convoked in full Court it is conand then they go on to discuss it. There you
sidered "
see the Merchants' Court at work, giving quick justice in aU
mercantile disputes, and in cases of doubt calling upon the
merchants present to declare what the Law ]\Ierchant is. So
case

is

respited

till it

shall be

—

much

for the fairs.

In most seaport towns also you would find a similar Court"
In the Domesday
dealing with cases arising out of ships.
Book of Ipswich ^ it is stated, " The pleas between strange
folk that men call pypoudrous ' should be pleaded from day
to day. The pleas in time of fair between stranger and
passer should be pleaded from hour to hour, as well in the
forenoon as in the afternoon, and that is to wit of plaints
begun in the same time of fair, and the pleas given to the law
'

'

Black Book of Admiralty, Rolls Series,

II. 23.

'.
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Lord Coke's takiiiff office in 1606, and
when Lord Mansfield became Chief Justice in 1756, and during that time the peculiarity of its dethat the special Courts die out, and the
velopment is this
Law Merchant is administered by the King's ('ourts of Common Law, but it is administered as a custom and not as law,
and at first the custom only applies if the plaintiff or defendbe dated from

lasts until the time

:

ant

is

proved to be a merchant.

In every action on a Bill
to plead " secundum

Exchange it was necessary formally
usum et consuetudinem Mercatorum "
of

use and custom of merchants;-^ and

it

— according

to

that the plaintiff was not a merchant but a gentleman.^
as the

Law Merchant was

the

was sometimes pleaded

considered as custom,

it

And

was the

habit to leave the custom and the facts to the jury without

any directions

point of law, with a result that cases were

in

rarely reported as laying

down any particular

rule,

because

was almost impossible to separate the custom from the
facts
as a result little was done towards building up any
system of Mercantile Law in England. The construction of
that system began with accession of I^ord Mansfield to
the Chief Justiceship of the King's Bench in 1756, and the
result of his administration of the law in the Court for thirty
years was to build up a system of law as part of the Common Law, embodying and giving form to the existing customs of merchants. When he retired, after his thirty years
of office, Mr. Justice Buller paid a great tribute to the service that he had done.
In giving judgment in Lickbarrow v.
Mason, ^ he said " Thus the matter stood till within these
thirty years.
Since that time the Commercial Law of this
country has taken a very different turn from what it did
before.
Lord Hardwicke himself was proceeding with great
caution, not establishing any general principle, but decreeing
on all the circumstances put together. Before that period
we find in Courts of Law all the evidence in mercantile cases
was thrown together; they were left generally to the jury,
and they produced no established principle. From that time
it

;

'

:

•Chalmers,

Bills, Pref. p.

'Cf. Sarsfipid
' 2 T. R. 73.

v.

U.

Witherby (1693), Carthew,

83.

y.
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j^ri-at

study

lias

general principle, not only to rule

lici-n

tiie

to

fiii<l

some certain

particular case under

consitleration, but to serve as a guide for the future.

Most

of us have heard tliosc principles stated, reasoned ujxin, en-

larged, and explained

till

we have been

lost in

admiration at

human understanding, and I
myself under the necessity of difTcring

the strength and stretch of the

should he sorry to

fiiiil

from Lord Mansfield, who may truly be said to be the founder
of the Commercial Law of this country." Lord Mansfield,
with a Scotch training, was not too favourable to the Common Law of England, and he derived many of the principles
of Mercantile Law, that he laid down, from the writings of
foreign jurists, as embodying the custom of merchants all
over Kurope.

For instance,

in his

great judgment

in

Luke

v.

Lyde,^ which raised a question of the freight due for goods
lost at sea, he cited the Roman Pandects, the Consolato del
Mare, laws of Wisbury and Oleron, two English and two
foreign mercantile writers, and the French Ordonnances, and
deduced from them the principle which has since been part
of the Law of England. * While he obtained his legal principles from those sources, he took his customs of trade and his

from Mercantile Special Juries, whom he very careand Lord Campbell, in his life of
Lord Mansfield, has left an account of I^ord Mansfield's procedure. He says:' " Lord Mansfield reared a body of special
jurymen at Guildhall, who were generally returned on all
He was on terms of the
connnercial cases to be tried there.
facts

fully directed on the law;

most familiar intercourse with them, not only conversing
freely with them in Court, hut inviting them to dine with
him. From them he learned the usages of trade, and in return he took great pains in explaining to them the principles
Several
of jurisprudence by which they were to be guided.
of these gentlemen survived when I began to attend Guildhall
as a student, and were designated and honoured as ' Lord
One in particular I remember, Mr.
Mansfield's jurymen.'
'8 Burr. S«3.
'Cf. the judimn-nt of Willrs. J., in Dakin v. OTlfy. IS C. B. V. S. 646,
for .similiir authorities.
•Campbell's Lives of the Lord Chief Justices, H. 407, note.

^7.
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^'nux,

who

alwa^'s wore a cocked

as nuicli nutliority as

liat,

Lord Chief Justice

tlie

15

and had almost

liiniself."

Since the time of Lord Mansfield other judges have carried
on the work that he hcrran, notably Abbott, Lord Chief Justice, afterwards I^ord Tenterden, the author of " Abbott on
Shipping," Mr. Justice Lawrence, and the late Mr. Justice
Willes
and as the result of their labours the English Law
is now provided with a fairly complete code of mercantile
rules, and is consequently inclined to disregard the practice
of other countries.
In Lord IMansfiold's time it would have
been a strong argument to urge that all other countries had
adopted a particular rule at the present time English Courts
are not alarmed by the fact that the law they administer
differs from the law of other countries.
;

;
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THE MERCHANTS OF THE STAPLE

'

By Bernard Edward Spencer Brodhuest*

/^ENTURY

Le Bon in his Psyour depiirted ancestors have fashioned our ideas and sentiments, and in consequence all the
motives of our conduct.
The generations that have passed
away do not bequeath us their physical constitution merely;
'

\y

after century,' says Dr.

cliolopy of Peoples,

'

We bear the burden
of their mistakes, we reap the reward of their virtues.' The
they also bccjucath us their thoughts.

good as well as the evil that men do lives after them to the
advantage or detriment of thousands of whom they never
thought, and who, as likely as not, have never heard of them.
A legal code, a method of legal procedure, may affect interests separated by centuries of time from those which in the
first instance they were intended to serve.
The civil law of
Rome, embodied in the codes of Theodosius and Justinian in
the fifth and sixth centuries, has been the guide and model
for most of the legal systems of Europe, the common law of
England and the Code Napoleon of France bearing eloquent
testimony to the abilities of the great jurists who lived and
laboured under the Roman Empire.
The staple system,' l"ng since dead and gone, but once a
'

This Essnv was

first

published

in

the

Law

Quarterlv Review,

vol.

XVn.

1901. pp. .56-76.
'Barrister of the Inner
H. C. I.. 1891.

Temple, 1991; Oxford University, M.

.\.

1S91,

Olhrr Piihltralionii: Parish Councils Act, 199+ Law and Practice of
the Stork Exrhanfre. 1997.
A Dialo(re
•The principal authorities referred to in this article are:
or Confahulation between Two Travellers. By William .Spelnian, circa
London, 199fi. .Statutes of
158n.
F.ditcd 1)V .1. F,. Latlon Pickerinp.
Probisiones llistoricae. By the Rev. F,. Drake.
the Realm, l«IfVlR?l.
Commentaries on the City of London. By George
Salisbury, 1937.
;
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moulding and directing the comis an instance on a smaller
scale of how an organization, which has for practical purposes completely vanisiicd, may yet exert a modifying influence over some detail intimately connected with a people's
.'
well-being.
TIic connexion between the merchants of
the staple and bearer debentures is perhaps not very obvious
Nevertheless there is a connexion, and a not
at first sight.
unimportant one. The law merchant in former days was not,
as now, a part of the common law administered by the judges
of the Queen's Bench
it had officials of its own, who exermost important element

in

mercial activities of this country,

.

.

;

cised jurisdiction in the staple courts.

Had

always been
highly probable that
it

part and parcel of the common law, it is
cases connected with bills of exchange would appear in the
law books earlier than the time of James I, seeing that they

were probably well known in England at least three centuries
previously. Owing to the fact that no mention of them occurs
at an earlier date, it has been argued that the custom of treating bills of exchange as negotiable did not date from time
immemorial (the reign of Richard I), and that if, in spite
of that fact, these instruments have been recognized as being
rendered negotiable through the instrumentality of the law
merchant, there is no reason why debentures to bearer should
not likewise be acknowledged as negotiable instruments without the intervention of a statute, although they are avowedly
of comparatively recent origin. Now, if it could be shown
that bills of exchange were dealt with in the courts of the
staple as early as the reign of Richard I, this argument would
obviously fall to the ground.
It is, however, improbable
that any records were kept of proceedings in these courts,
and even if such records did exist, it would certainly be difficult to carry them back as far as the end of the twelfth century,

if

the instruments themselves were, as tradition relates,

1869.
Norton.
English Gilds.
By Toulmin Smith. London, 1870.
Drei volkswirthschaftliche Denkschriften. By Reinhold Pauli. Gottingen, 1878. The Gild Merchant. By Charles Gross, Ph. D. Oxford, 1890.
A History of the Custom Revenue in England. By Hubert Hall. London, 1892. The Growth of English Industry and Commerce.
By "W.
Cunningham, D. D. Cambridge, 1896.
[Here the author, in two pages omitted, comments on certain modern
English cases.
Eds.]
'
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iiitroduci'd
if ni)t

by the

a very

Vi'iutiiins in tlic thirteenth.

contnict-tiihlets in the British
in

of

(I

rudlnieiitiirv

tiic

form

It is

ii

possil)le,

liypothesis tlmt some of the Assyrian

{)r()lml)lc,

;

question wliether

Museum

are

bills

of exchiinj^e

but, so fur as concerns the decision
tlie

debentures to bearer culled into

existence for the mercantile convenience of the nineteenth cen-

tury arc or arc not negotiable instruments, any inquiry on
the point is hardly likely to be fruitful of important results.
Rut the mere fact that greater light on the peculiar law by

which the mercantile community was governed in the early
phases of our history might effectually modify the connnercial
relations of to-day, proves that the institutions of our remote

ancestors arc occasionally of more immediate concern to us

than the

'

practical

'

man

is

apt to

bclicye.

Involved in obscurity as the precise origin of the staple

system

is,

existence.

it

is

not

difficult to

understand how

Until almost the end of the reign of

it

came

Kdward

into

III

the policy of the English Government tended rather to dis-

courage than to encourage trading abroad by its subjects.
liavc been the intention, but it was the effect
At that comparatively late
of the regulations imposed.
period English merchants were practically excluded from
foreign commerce, and their struggles against aliens were

That may not

chiefly

waged around the

the twenty-seventh year of
denizens and aliens alike

internal trade of the country.

Edward III we
may purchase

find

it

In

enacted that

wools, &c., in

the

and convey them to the ports of embarkation, but
that the process of exporting shall be exclusively in the hands
of the foreigners, and that no subject of the realm shall export wools for himself in the name of an alien, nor have any
agent abroad for that purpose, nor receive payment for the
same abroad. Naturally enough such regulations as these
caused a feeling of intense jealousy against the foreign merchants, particularly when they settled in this country and
interfered with Englishmen, who, with some justification,
counties,

considered that, as compensation for the disabilities they were

under as regarded foreign commerce, they should at least be
allowed a free hand in the country's internal trade. The citizens of London had long since formulated regulations of their
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own under
ever, tlioy

Unfortunately, how-

wliich aliens slioulcl trade.

found

tlicnusclvcs

when they comjilained

common burdens

to

10

unable to enforce their rules, and

Edward

who bore

I that they,

petition of foreigners, whose stay was

the

by the com-

of the town, were impoverished

now unlimited instead
monarch re-

of, as formerly, restricted to forty days, that

fused to assist them.

Edward was

inclined

to

favour the

merchants of Gascony and Flanders, and such confederations
as the Hanseatic League, to which he gave a charter of incorporation and a special place of residence in

One reason

of the favour

tlie

style-haus.

shown to them probably was that

it

proved easier to squeeze foreigners bringing their wares into
the kingdom than subjects of the realm taking merchandise
to the Continent. The latter were always apt to kick against
what they believed to be undue exactions, while the former,
needing tlie king's protection against the hostility of his
English subjects, were ready to submit to the payment of
tolls which might under other circumstances have struck them
as exorbitant.

For another thing, Edward,

in

favouring the foreigner at

the expense of the Englishman, was continuing the policy of
his predecessors, and was also giving effect to the generally

recognized principle that the foreigners'

visits

were to the

They imported wine and manufactured commodities, they exported the raw English prodadvantage of the country.

it not been for them,
have been without a
foreign trade at all.
It is highly probable that the policy
was extended, as many a policy has been, beyond the period
when it was desirable in a strictly economical view of this
country's interests but the clauses of the Great Charter had

ucts

;

and

it is

England would

quite possible that, had
in the early centuries

;

granted freedom of trade to the foreigner, and the towns,
their municipal regulations as well as

at

by

in

their representatives

in his encouragement. Aliens
customs
at a higher rate than
pay

Acton Burnel, had acquiesced

were, indeed, forced to

subjects, but this does not seem to have

had any

in counteracting the privileges they enjoyed.

serious effect

At any

rate,

the English shipowners appear to have been at a disadvantage

during the greater part of the reign of Edward III, and

it

was
at

lint until tin- Niivifjiitioii

tlic (ia.-.c'()ii

LAW

iOMMKHCl.lI.

y.

2U

Act of Uiclmnl II aimed ii l)low
tlit- I-jiglislniKii were al)le to

iiRTclmrits tlmt

thoroughly establish their footing in foreign trade. It was
then, indeed, that the export trade of the country was beginning to be organized in tlie hands of the Merchant Adventur-

and the

ers

We must

Staplers.'

suppose that Knglisii activities were
that would be to presume
that a change has taken place in English character for which
six centuries, howsoever eventful, would be quite inadequate
to account. The end of the thirteenth and the beginning of
the fourteenth centuries may be taken as the culminating
not, however,

entirely confined to English soil;

The

point of a long period of steady and solid progress.

towns, which were the centres of commercial

life,

were

in

a

highly prosperous condition, and the circumstances of the
time were generally favourable to a rapid industrial advance.
It was, therefore, only to be expected that,

however English-

body might be hampered by governmental restrictions in forming conuiicrcial connexions abroad, a natural
pushfulness would carry an individual here and there over all

men

as a

the obstacles set in his way.

That

this expectation

is

not

unfounded is proved by the fact that an old writer mentions
a mayor of the English merchants trading in Flanders as
having been sent to settle certain disputes in the year 1313.'
Such an official could only have belonged to some kind of
recognized association, and it may accordingly be fairly
assumed that English traders were by no means unknown
on the Continent

in

the early years of

Edward

II, while

highly probable that they frequented various marts
bant, Flanders, and

Antwerp

may

in

it is

Bra-

at a considerably earlier date.

which was subsepowerful
influence
quently to give the impetus to and exert a
over England's foreign trade became a distinct political
organism in the reign of Edward III. It had long been the
custom to hold fairs at all {)laces of any importance through-

However

tliat

out the kingdom.

produce
'

'

for sale,

be,

the institution

Thither the country folk would bring their
and there, until the time of Edward III,

riinninfrhum, Knplish Industry nnd Commerce,
n^Tncr, Kocdern, ii. 309.

i.

290, 991.

I
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the greater part of the wholesale trade of the country was
The policy
transacted, aliens being free to frequent them.'

of the fourteenth century, however, was to draw trade intO'
a few selected towns in wliieh were established continuousmarkets or staples, and not to be content with the occasional
opportunities for trade which the intermittent fairs afforded.
policy seems to have been pursued in Norway where
was
the staple for the Iceland trade, and in France
Bergen
Philip
did his utmost in 1314 to induce the English
where

The same

^
to frequent the staple at St. Omer instead of the fair at Lille.
the
policy
is
easy
to
give
effect
to
That it was not alwa_vs

evident from the proceedings relating to the royal staple at

Bergen. The English persisted in trading direct with Iceland, and set at naught the regulations which governed
transactions at the staple. The King of Norway thereupon
confiscated the goods of English merchants throughout his
dominions, a step which caused general consternation, since
there were no Danish merchants trading with England
against whom reprisals could be made. The contraband trade
with Iceland, however, continued to be carried on in spite
of these endeavours to put it down, until in 1476 the ravaging
of the island and the slaughter of the royal bailiff was met
by the prompt exclusion of the English from Bergen and the
triumph for the time of the Hanseatic League.^
Still, in spite of constant violations, the staple system grew
and throve. It is possible that the majority of merchants
preferred to have one or more marts assigned, where English

produce might regularly be supplied, so that those who
wished to purchase
of

sale.

it

could frequent that recognized place

In early times, when the stream of commerce was too

feeble to permeate constantly to all parts of the country, the

concentration of trade at certain staple towns was probably
particularly as the merchants
advantageous to its growth
assembling there might obtain a grant of political and judicial privileges, which they could not hope for unless they
undertook to frequent the town and pay the dues regularly.
Jurisdiction to enforce bargains must in particular have been
;

'

Cunningham. English Industrv and Commerce,

=

Ibid.

'Ibid.,

i.

418.

i.

293.

^

:
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privilcf^o

iit

a time

wlicii

tlie

execution of

whs not I'lisily coinpcllahle b_v \cfrt\\ process, and was prohahly well worth the sacrifice of the freedom
of trade which the staple regulations entailed. And although
there were sonic traders who preferred to trade at other ports
than the staple, and were willing to pay for royal licenses to
do so, we may assume that the system met, on the whole, with
the approval of the commercial classes. At any rate wc find
that the merchants of Scotland considered it desirahlc to fix
a staple at Campfer in 1586 and not to have an open trade,
and if the system had not possessed substantial advantages
it would ccrtainl}' not have met with so generally favourable
a reception as it did. The objects of the staple system were
contnu'ts

frt'iuTiillv

fourfold

Primarily

it

was a

fiscal

provision,

how much more simple a matter
if

object being to

its

tate the collection of the royal customs

;

and

it is

this collection

facili-

easy to see

would become

exportation were confined to a dozen English ports and one

foreign centre, than

if

permitted at the absolute discretion
To the king it was a matter

of the producer or the merchant.

of personal interest that the duties should be fully paid, since
his private expenditure

depended

in

those days

upon the

cus-

toms, and he was accordingly willing to confer such privileges
as would be likely to entice traders to comply with the regulations of the system.

In the second place, the staple system

fulfilled

tion by ensuring the quality of exported goods.

morality was none too high

in

a useftd func-

Commercial

those days, and the average

trader fully appreciated the maxim caveat emptor.

He had

not the ingenuity of his nineteenth-century successor, but

such tricks as he knew for the undoing of the consumer he too
often practised with energy and perseverance.
The staple
checked his activities in this direction by providing a machinery for viewing and marking merchandise at the staple towns

The

and places of export.'
that

all

statute 27

Edward HI

wool for export should be brought to

enacted

fifteen staple

towns named therein, and that the weight should be certified
by the mayor of the stajile tmdcr his seal. When the staple
'Gross, Gild Merchant,

i.

IM.

A8.
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town and the place of export were not identical (the port for
York, for instance, was Hull; of Lincoln, St. Botolf; of
Norwich, Yarmouth; of Westminster, London; of Canterbury, Sandwich; and of Winchester, Southampton), the wool
was weighed a second time on reaching the port; but where
the staple town was itself a seaport, as were Newcastle, BrisAn indenture
tol, and Dublin, a single weighing sufficed.
was then made between the mayor of the staple and the ' customers,' and the tolls were paid by the merchant, these being
considerably heavier in the case of aliens than denizens.
Even when raw materials only were exported this precaution seems to have been desirable to prevent adulteration, and
it no doubt became additionally so as merchandise manufactured in England began to be sold abroad. When the staple
system began to decay and the precautions against fraudulent dealing were relaxed, the quality of goods quickly deteriorated. In a Dialogue or Confabulation between Two Travellers, written about the year 1580, we are introduced at a
meeting consisting of a Cittye clothyer,' a ' contrye clothyer,' a husbandman and a m.erchant, at which a discussion
'

takes place as to the causes of the deterioration of English-

made

clothing.

It

is

generally agreed that the fault

lies

and inefficient methods of examining
and marking woollen goods now in vogue, and the husbandman quaintly points out the difference between the good old
'
In times paste,' says he, ' we had
times and the present.
clothes made that woold contynue a man's lyfe, where now yf
yt be worne two or thre yeiares yt is so thryd bare as a lowse
can have no coverte.'
Thirdly, the system seems at one time to have been emchiefly with the careless

ployed to replenish the stock of gold in this country. The
idea was that the English merchants trading at Calais should
refuse to take payment for their wares except in the precious
metals, thus enticing the coin of other countries into

Eng-

land; and an old writer complains bitterly that, on a stand-

ard rate of exchange being established at Calais, the former
practice was given up to the detriment of the kingdom. Adventurers, he tells us, have brought strange merchandise out
of Flanders to destroy the manufactures in England, with

24
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v.

that

tlie ri'sult

moiii'V.

'

tlic

king mid

his lords

our rich cuiiinioditics to j^it out of
ready monc}' and after the money
;

realm, so shall

And

are

after

it is

all

people

in

is

'

is

for

all

other realms therefor

brouffht into the whole

the realm be

made

rich therewith.

were to j)ay 6d. for anythe realm than to pay but 4<f. for a thing made
in

the realm, l)etter

thing made in
out of the realm, for that 6(1.
the -id. spent out of the realm

Edward

all

for

in tlifficultics

Tlio wliolc woaltli of the realm,' he says,

III,

it

is

is

it

also spent in the realm

is

true, allowed

lost

and not

ours.'

and

'

payment to be made

indif-

ferently in gold, silver, or merchandise, so long as the pay-

ment took place in this country, and not more money was
taken out of the kingdom than was brought in.' Richard II,
however, provided that foreigners were to receive at least
half the value of the wares the}' brought into the

kingdom

in

English merchandise,* which, whatever may have been the
intention, certainly had the effect of keeping coin in the country as well as pushing English goods abroad.
Henry \'I,
after stating that the mint at Calais was ' like to be void,
desolated, and destroyed,'* provided that tlie whole payment
for wool, woolfcls, and tin should be made in gold and silver
without collusion, and that the bullion should be brought to
the Calais mint. No part of the price was to be left outstanding on goods sold, in order that the same money may be
brought within the realm without subtilty or fraud.' ^ In the
third year of Edward IV, again, we find a petition from the
Commons asking that all coin and bullion received at the
staple should be brought to the mint at Calais and thence
returned to England, showing that Parliament regarded the
system as a method of replenishing the gold stocks of the
kingdom. The means adopted may not accord with the economic principles of modern times, but there was possibly some
justification for them in an age when there was not a constant
flow of gold to our shores from Africa, America, and Aus'

tralia.

Fourthly, the system provided a special tribunal designed
'

A

Treatise conceminR the Staple, in Pauli, Drei volltsw. Denlt., pp.

19, 33.

'97 F.dw. III.
*8 Henrv VI.

0. 3, It.
c. 17.

•

U

'Ibid.

Rich. II.
c.

19.

c.

1.
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'

to give cournge to merchant strangers to

wares and

iiiLTcliiindise into

the realm.'

^

come with

The

25
their

provision of

a satisfactory mudiinory for the recovery of debts was, by the
end of the thirteenth century, becoming a prime necessity of
the growth of commerce, and the staple system afforded a
convenient basis on which to build up a judicial procedure.

Wlierever a market or fair was held it had been customary
from a very remote period that, when disputes arose as to the

terms of a bargain, the questions at issue should be decided
by four or five of the merchants present on the spot, who were
expected to apply the principles and customs recognized as
obtaining generally among the trading classes. This practice is referred to in a charter of Henry III as having pre-

many

it was this informal
upon which was now conferred the sancJustice, it was ordained,
tion of parliamentar}' authority.
was to be done to the foreigner from day to day and hour to

vailed for

years previously,^ and

judicial procedure

hour, according to the law of the staple or the law merchant,
and not according to the common law or particular burghal
Alien merchants were to be impleaded before no

usages.^

tribunal but that of the

These

mayor and

constables of the staple.''

in every staple town
by the commonalty of the merchants, aliens as well as denizens.
They were empowered to keep the peace, and to arrest
officials

were to be elected annually

offenders for trespass, debt, or breach of contract.

mayor

The

was, further, to have recognizances of debts, a seal

being provided for the purpose.^

The

court of the staple had no cognizance of criminal

when the avenger of blood chose to prosecute
own peril. ® Speaking of the court of the staple at
Calais, Mr. Hall says ^ that it was a tribunal analogous in
man}' respects to the local councils of the north and west of
England under Tudor sovereigns. Its main object was to
draw all civil actions in which staplers were in any wise conoffences, unless

at his

' Norton's City of London, 324.
27 Edw. III. c. 3.
* Ibid. c. 8.
"
27 Edw. III. c. 2.
''Ibid. c. 9.
» Hall's History of the Customs, i. 34.
Chapter 8 of 27 Edward III
gave jurisdiction to the staple courts to try felonies committed by or
against merchants of the staple or their servants, but this power was
withdrawn bv 36 Edward III. c. 7.
»
=

'

Ibid.

i.

33.
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ccrtu'd witliin its juri.s<lictioii, in order to oxpidifc

of justice imd to lessen

tlie

expenses incident

tlic

course

tlicreto.

In

appears to have been,
that instance, a general jurisdiction to deal with all mat-

iiildition

in

to tryinff civil actions tiicre

ters concerninj^ the well-being of the mercantile

for

we

was

mayor,

find that the

to each

to assign

in

a

full

inerclmiit

court of

lodgings

all

community;

the merchants,

suital)le

for his

entertainment, which he must frequent unless he could show

^ood cause to the contrary.

But this extended jurisdiction
was granted, no doubt, after the staplers of Calais had been
incorporated, and had reference only to the members of the
corporation.
It

was further enacted, by the statute already referred

to,

that the mayors, sheriffs, and bailiffs of the towns where the
staples were held, should aid the

mayors and constables of the
This must be read

staples in the execution of their duties.^

as referring to those cases only in which these offices were not

combined, or, perhaps, as relating to a time before municipal
economy had seen the advantage of combination. For we

Toulmin Smith's English Gilds, ^ that at the annual
mayor of Bristol ' there was to be rcddc the
Maircs Commission of the Staple with the dcdimus potcstatcm,
and upon the same the Maire there to take his othe, after the
Iforme and effect of a Cedule enclosid withyn the seide dedivnts pofcstatem yf it be then y-come.'
And on the same day
the mayor was to call before him his sergeants to be bound
with their sureties for the proper execution of their offices
during the year ' as wele in the Staple court as otherwyse.*
This record was written by Robert Uicart, who became Town
find, in

induction of the

Clerk of Bristol

in

1497.

lie tells us that he received instruc-

tions from one Spencer, the

ordaigne, and

make

mayor

for that year,

'

to devise,

boke for a remcmbratif evir
hereafter, to be called and named the Maire of Bristowe is
Register, or ellis the Maire is Kalendar.' Now, by a charter
granted to Bristol in the forty-seventh year of Edward III
(1373), jurisdiction was given to the mayor and sheriffs, to
hear and determine all suits relating to all contracts, covethis present

nants, accounts, debts, trespasses, pleas, and plaints arising
'

97

Kdw.

III. c. 91.

'P. +in.

i8.
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within tlie town of Bristol, its precincts and suburbs, with
the exception of those cases only in wiiich a writ of error
should lie to the justices in eyre, or of gaol delivery, and also

of

'

inquisitions

and determinations of customs and subsidies

of wool, leather, skins, felts, and other customs and subsidies
of us and our heirs by cocket * or otherwise belonging to us

or our heirs from the grant of our faithful people and subThese words would seem to show that the officials
of the staple and of the borough were not identical in 1373.
On the other hand, since Ricart writes as if there were nothing
unusual or new in the execution of the duties of the staple
by the mayor of the borough, we must conclude that the
amalgamation of the staple and the ordinary jurisdictions
took place in this instance nearer to 1373 than to 1479. Indeed, the mayor of the staple town, where there was one,
would seem to be a most fit and proper person to execute the
duties attaching to the staple, since 27 Edward III specifically required one who was well versed in the law merchant
to fill the office of mayor of the staple, and no one was more
likely to possess the necessary qualification than the man
chosen by the burgesses as their representative and head. It
would not be safe to conclude that it became at any time a
general practice for the mayor of the borough to discharge

jects.' ^

the duties of maj-or of the staple, since we find that at
Drogheda the mayor and sheriff's of the borough one year
became mayor and constables of the staple in the following
year, and master and wardens of the Gild of Merchants in
their third year.
But as the mayor and sheriff's of Waterford were, b}- virtue of their office, mayor and constables of

the staple at the same time,^

it is

probable that such a com-

bination was not unusual.

The

foreign merchant was,

originally (whatever

may have

it

appears, not compellable

been the case at a later date)

to bring his case in the staple court
ferred, sue in the courts of

:

common

he might,
law,

if

he so pre-

and have the law

' A cocket was a parchment scroll sealed and delivered by the officers
of the custom-house to merchants as a warrant that their inerchandises
are customed.'
' Seyer's Bristol Charters,
pp. 52 et seq.
'Gross, Merchant Gild, i. 146, 147 and notes.
'
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of the land applied instead of the law mercliant. * And althoufjh the justices in evre, of assise, and of the Mnrshnlsea,
Were not to intervene in matters of which the mayor of the
staple had coffni/ancc,' there was an appeal to the Chancellor
and the Kinf^'s Council, if the mayor had unduly favoured
cither party.'
It would seem probahlc, also, that the Chancellor

had an original as

well as

an appclluto jurisdiction

Kdward IV we

the thirteenth year of

in

find

that

stating, in a suit brought before him in the Star

by a foreign merchant, that the
sue in the ordinary courts,

'

administration of justice
said, to be

'

in

in

is

Chancery.'

The

the case of foreigners was, he

secundum legem naturae, which

the law merchant, which

Chamber

was not bound to
but he ought to sue here, and it
plaintiff

determined by the law of nature

shall be

for

;

official

is

called

by some

the law universal of the world.'

In the case in question the justices certified that, since the

was an

goods were not forfeited to the
though they would have been had he been
a subject.* We may, however, surmise that proceedings in
the Star Chamber were exceptional, and were possibly only
resorted to when the dispute concerned property of more
plaintiff

Crown "as

alien, his

a waif,

than usual value.

Under ordinary

conditions the courts of

the staple would be the most expeditious and satisfactory

means of settling those differences of opinion which were as
certain to arise in the course of mercantile transactions in

the fourteenth and fifteenth centuries as they are to-day.
If an inquest was held to try the truth of

any question

in

the staple courts, the jury was to consist wholly of denizens,

when both parties to the suit were subjects wholly of aliens,
when both of the parties were aliens; and half of denizens
and half of aliens, when one of the parties was a subject and
;

the other a foreigner.

The

statute staple

— the
—

recognizance 'in the nature of

a statute staple ' afterwards became a usual form of security
in the ordinary courts
was introduced in the staple courts.
It was a bond of record acknowledged before the mayor of
the staple,

in

the presence of one or

• 97 F.dw. Til. c.
97 Edw. III. r. 9.
•niBckbum on Sale, 317 (2nd ed.); and
'

all

the constables.

To

"Ibid. c. 91.
5.
sec Malj-nei, I.ex Merr. 311.
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all obligations made on recognizances so acknowledged it
was required that a seal should be affixed, and this seal of the
staple was all that was necessary to attest the contract. The

seal belonging to the staple court of Poole

and bears the words

With

Si j ill:

'

of the most considerable towns in the

To

staple towns.-

and lead
in

— such
— were brought for

consequence known as the

sively to wool.

as wool, woolfels, leather,

sale

though the term came

in

kingdom were
raw

these centres the principal

commodities of the kingdom

were

existence,

the object of giving effect to the staple regulations

a number
named as
tin,

is still in

Staple in Portu de Pole.'^

'

and exportation, and
'
wares of England,

staple

time to be applied almost exclu-

In speaking of the growth of duties on ex-

ports and imports Blackstone says

:

—

These (i. e. the customs on wool, skins, and leather) were
formerly called the hereditary customs of the Crown, and
were due on the exportation only of the said three commodiwhich men styled the staple commodities, and of none other
'

:

ties

of the kingdom, because they were obliged to be brought

to those ports where the King's staple was, in order to be

there

first

The

rated and then exported.'

^

staple was sometimes situated abroad, as at

Bruges

or Calais, and less frequently at Antwerp, St. Omer, or Mid-

dleburgh
history

sometimes at a number of English towns.

;

Edward

of

Its

involved in considerable obscurity until the reign

is

III,

but

it

appears to have been generally main-

tained in one of the wealthy cities of Flanders, no doubt

because most of the English wool went thither to be made
into cloth. It is true that we find Edward III, when attempting in the second year of his reign to establish freedom of
Gross, Gild Merchant, i. 143, n. 7.
Duke in his Prohisiones Historicae suggests that the word staple
originally meant padlock, and that its application in this sense arose
from the fact that when the wares, on which customs were payable, were
brought to the seaports for exportation, they were bonded in the royal
warehouses under lock and key, until such time as they could be sold
and the duties on them paid from the proceeds that in course of time
the word was applied to the goods so treated, and, lastly, to the merchants who dealt in the goods. But this seems merely fanciful. See
Skeat, Et^TTi. Diet. .?. v. Staple, and Littr^^ s. v. ^tape.
•

'

;

'

Comni.

i.

314, 315.
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trndc according to the tenor of the Great Charter, declaring
that thi- staples hevond the sea and on this side, ordained
'

by kings

in

times past,' should cease.

'

But

in the

seventeenth

year of the same reign the merchants petitioned that the
staple of wools mif^lit he removed to England, wherein' would
arise the following benefits: the price of wool would be enlianced
less merchandise would be lost at sea by Knglish
merchants; less bad money would be introduced into the
kingdom the king would have 40s. from every sack at the
and the petitioners might receive an
expense of aliens only
of
one
half
the
customs paid by aliens in discharge
assignment
of the debts due to them from the Crown. And, again, in the
;

;

;

following year,

it

is

stated

'

that the staple

is

ill-situate at

Formerly Italian and Spanish buyers were numerous; now the great cities of Flanders will not open the staple
to strangers beyond Flanders.' * It would, therefore, appear
Bruges.

probable that such English staples as did exist were of little
importance until the great Statute of Staple of 1354^ temporarily abolished their foreign rivals and brought them into
prominence.
With some subsequent minor alterations, this
enactment provided for the regulation of the system so lon^
as

it

Even

continued an active force in English history.
the

in

reign

of

Henry VII,

the

.

.

•*

Merchants of the

Staple were a body of no small importance, although the
\
,i

system had been falling into decay during the reigns of several of the first Tudor's predecessors.
The process of disintegration had commenced with the very considerable growth
of the English cloth manufacture in the reign of Henry IV.
In 1464 a statute of the fourth year of Edward IV recites
that ' owing to subtil bargains made in buying wools before
that the sheep, that bear the same, be shorn,' the clothmakers of the realm can obtain none, ' to the great grief of them
which have been accustomed to have their living by the mean
of the making of cloth,' and consequently forbids such liargains for the future. Many other Acts of the same reign
•9 Edw.
'IlnllN

III. c. 9.
Ili-itorj-

•?7 Kilw.

of the Custom.s,

i.

915.

III. stnt. 9.

* [Ilrrc the niithor, in six pnjtcs omitted, discusses the shifting of the
Eds.]
staple towns nnd the dnte of the orifrin of the Company.

—

JfS.
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show a solicitude for the growth of the home manufacture,
and it is clear that the policy which in 1338 had forbidden
the wearing of cloth made out of England, except to the
royal family, and had invited, with the assurance of protecall cloth-workers of strange lands of
tion and privileges,
whatsoever country they might be,' had resulted in making
England the principal centre of the cloth trade by the middle
'

The proverb that ' riches follow the
was ceasing to be appropriate. In Henry VI's reign
the revenue from staple commodities had fallen to £12,000
from £60,000, which accrued from the same source in the
time of Edward III. This led to an enactment revoking all
licenses to trade elsewhere than to Calais saving those granted
to the Queen, the Duke of Suffolk, the Prior of Bridlington,
and three others, and with the exception also, it would seem,
Streyhts of ^Marrock,' no doubt
of merchants passing the
These prohibitions, however, were apparently
Gibraltar.
ineffectual, and by the close of the reign the Merchants of
The seas
the Staple had reached a low ebb of prosperity.
were unsafe disbanded captains received their rewards at the
while the Merchant Adexpense of the stapler's monopoly
venturers had come upon the scene, and, trading under more
favourable auspices than their rivals of the staple, promised
to outstrip them in the race for commercial supremacy.^
During the reign of Henry VIII the Merchants of the
of the fifteenth century.
staple

'

'

;

;

Staple presented a petition to the Crown setting out their
grievances.

They pointed out

morial enjoyed a monopoly of

that they
traffic in

had from time imme-

the staple commodities

of the kingdom, and reminded Cardinal Wolsey that they had
exercised the privilege to the complete satisfaction of the

During the Wars of the Roses the garrison of
pay being eight years in arrear, had risen and
compelled the merchants to satisfy their claims. Later had
come bad seasons
a murrain had broken out among the
flocks
wool was in consequence scarce, and production limited
to wealthy graziers, who held back for advanced prices. The
war had prevented foreign buyers from coming to Calais,
the French, who formerly took 2,000 sacks of wool yearly,
Government.
Calais, their

;

;

'

Hall's History of the Customs,

i.

36.
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now accepting only 400. A coiitiniitil loss
on exdmnge, so timt there has not been

liad been suffered

so

'

little

loste as

was that the members were
fulling off, luul tlii- fellowship was in procc^.s of decay.'
The
sad condition of the Staplers seems to have met with little
sympathy from tlu- (Tovernmcnt, although we do find that
only Merchants
hy a statute of the fifth year of Kdward
of the Staple at Calais and their apprentices were to be allowed to buy wool, and that the Merchants of the Staj)Ie as
well as the Merchant Adventurers were exempted from Klizabeth's Navigation Act.*
The truth was that the system had by this time outlived
The principal feature of the
the purposes of its creation.
economic history of England from the accession of the Plantagenets for some two centuries and a half was the exj)ort
trade in wool, and the staple system was a useful, almost a
necessary, machinery for the direction of that trade. Gradually, as the manufacture of cloth sprang up, and a trade in
that commodity began to take the place formerly held by raw
wool, the usefulness of the system declined
and the Staplers,
with tlieir anxiety to maintain their monopoly on the lines
of the most rigid conservatism, ended by being a clog on the
foreign trade of England, with which the ideas of the time
were out of harmony. The loss of Calais in 1.5.")8 must practically have given the Merchants of the Staple their deathblow but if anything further was required to complete the
downfall, it was administered by an Act of IfjfiO, which totally
prohibited the export of wool, thereby producing such a glut
of the material in the English markets that it had to be followed by the curious enactment which for nearly 1.50 years
XI 00,000.'

'I'iic

C()n.si>qui'iicc

W

;

;

compelled every one to be buried

in

a woollen shroud.

Perhaps as compensation for this blow Charles II, in 1669,
granted a charter of incorporation and a common seal to the
Staplers under the title of
The flavor. Constables, and
Company of Merchants of the Staple of England.' Since the
conferment of this dignity the company has withdrawn itself
from the fierce glare of public life, although it emerged
'

>

*

Hnll's History of tho Customs, I. 37-39.
Cunningtiam's English Industry and Commerrv,

ii.

91.

;x.

BliODHVRST: THE STAPLE

tlierefroni in the

action against the

33

year 1887, and successfully maintained an
Bank of England. ^ The only other vestige

is Staple Inn in Holborn, near to
was once the Wool Market of London,
and at which the dealers in wool had their quarters. jMore
fortunate than they, the Society of Merchant Adventurers
were, we notice, represented by their Master upon the Queen's
visit to Bristol in November last.
Yet they, too, are now
little but a voice, for the merchant princes of the Tudor age
have fallen from their high estate, and their place knoweth
them no more.

of

its

former prosperity

which, tradition has

'21 Q. B. D. 160.

it,
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CONTRini'TIONS OF

THE LAW MERCHANT

TO THE COMMON LAW
By Francis Marion

'

Bi-rdick

*

book of unusual orippnalitv, we find the
INinga recent
statement " The phrase law merchant,'
'

:

follow-

like

many

handy explication of
seeming anomalies. As objections to the Mosaic cosmogony,
presented by the existence of fossils, were allayed by con-

another,

venient

is

uncritically

employed

reference to omnipotence,

in

so

perplexing questions

relating to negotiable instruments are waivctl by unthinking

law merchant.' Omnipotence and law merchant work their arbitrary will, and are irreducible and disallusion to the

'

'
A little later in the volume, the author writes:
" As a matter of fact, and not merely of phrase, may we not
even ask whether there is a law of merchants, in any other
sense than there is a law of financiers or a law of tailors?
Frequent use of the word has almost produced the impression that as there was a civil law and a canon law, so also
there was somewhere a law merchant,' of very peculiar authority and sanctity
about which, however, it is now quite
futile to inquire and presumptuous to argue."
Mr. Ewart docs not claim that these views accord with

tracting."

'

;

• This Essny was first puhlished in the Columbia I,nw Review, vol.
II,
1903, pp. -t'O-ifti, under the title " Whnt is the I.nw Merrhnnt?"
' Dwijfht professor of Inw in Columbin I'niversitv since 1831.
Ilnmilton Collefre, A. B. isr>!). I.I,. B. 187.', I.I,. D. ISDi; professor of Inw nnd
history- in Unmilfon College, 188?-18Si;
professor of law in Cornell
VniveVsify. 1887-1831.

Othrr Puhlirnliont: Cases on Tort.s. 1835; Cases on Partnership, 1899;
Tjiw of Partnership, 1893; Cases on .Sales, 1301; Law of .Sales, 1901;
Kssentinls of Business I.nw, 130?; I.nw of Torts, 130i; editor of the
department of I.nw in .lohnson's L'niversol Cyclopedia.
• Ewart on Estoppel, 370.
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the opinions which pervade judicial decisions and standard
On the contrary, he franiviy admits that judges
treatises.

and writers of

tlie

greatest eminence and learning have held

views diametrically opposed to

ent article

is

his.

to inquire whether

The

object of the pres-

The Law Merchant ought

to

be dismissed as a mere phrase.

Law Merchant
It

is

Procedure

quite certain that, as early as the middle of the thir-

teenth century, cases between merchants were conducted ac-

cording to a procedure quite unlike that of common law
Bracton tells us that the summons in such cases need
not be served fifteen days before the defendant was bound to
answer, as it had to be in common law actions. His language
" Likewise, on account of persons who ought to have
is
courts.

:

speedy justice, such as merchants, to whom speedy justice
the time of
is administered in courts of pepoudrous,
summons is reduced."^ Again, in actions against merchants
" the solemn order of attachments ought not to be observed,"
.

.

.

Bracton declares, " on account of the privilege and favor of
merchants." - Nor are these the only respects in which the
procedure of the ancient law merchant differed from that of
the common law. In an action of debt, the common law permitted the defendant to wage his law, that is to deny the
debt by his own oath, and by the oaths of eleven neighbors,
or compurgators, who swore that they believed his denial was
the truth. ^ This was not allowed, however, by the law merchant, in case the plaintiff supported his claim by a tally
and two or more witnesses,'* or in case the action was upon a
contract between merchant and merchant beyond the seas. ^
The very name of the earliest courts in which mercantile
cases were tried indicates the character of their procedure.

They are

called " pepoudrous," says Coke, " because that for

contracts and injuries done concerning the fair or market,
'

Bracton,

'

Ihid.

De Legibus

Anglicae, 1. r. f. 334 a.
444 a.
^ Pollock
and Maitland's History of English Law, Vol.
Select Civil Pleas, pi. 146 (1203).
* Clermont's Fortescue, 121, note.

'76iU

1.

vi,

120.

2,

p.

212.

V.

36
there shall

1k>

COMMERCIAL L^U'

as speedy justice done for the tidvanccment of

trade and traffick, as the dust can fall from the foot, the
And Blackprococtlinf^s there being de hora in horam.'"' '
stone

"The

dciiarcs:

reason of their original

institutisn

seems to have been to do justice expeditiously among the
variety of persons that resort from distant places to a fair
since it is probable that no inferior court might
or market
be able to serve its process, or execute its judgments, on both,
and therefore, unless these
or perhaps either, of the parties
courts had been erected, the complainant must have resorted,
;

;

even in the

The

first

instance, to

some superior judicature."'

expedition of these courts was in striking contrast

with the slow and stately procedure of the

common

law tri-

bunals, which were not always open to suitors.

Their proceedings, even during term time, were not from hour to hour

throughout the

<lay.

They

took plenty of time to deliberate.

Sir John Fortescue, writing about the middle of the fifteenth

century, gives this account
further, that the judges of

of them:

courts above three hours in the day, that

morning
noon.

till

The

eleven.

The

"You

England do not
is

are to

sit in

know

the King's

from eight

in

the

courts arc not open in the after-

suitors of the court

betake themselves to the

and other places, to advise with the Sergeants at
Law, and other their counsel, about their affairs. The judges
when they have taken their refreshments spend the rest of
the day in the study of the laws, reading the Holy Scriptures,
and other innocent amusements at their pleasure. It seems
pcrv'isc,

rather a

life

of contemplation than of action."^

Coke, Fourtti Institute 973.
3 RIncksfoiic's Commcntnrios S3, ninckslone rojoofs the Pt\iTiolo(ry
of prpoiidroiis pivcn by Coke, iind prefers fhnt siip);rsted by Bnrrinirtnn,
in til's Observations on tbo .Sfiitutes, wbo derives the term from pied
nulilrrauT. whicti. in old French, sifmiflcs n pedlar.
"The roiirt of
I'ipowdrr" (ns Bnrrinirton spells the word.) is "the court of such petty
chapmen," or pedlars and " low tradesmen " as resort to fairs and markets.
.Sec Barrinpton's Observations, (Jd ed. 1766) 321, 3?3.
To Barrinjrton nnd Blacksfone, coiir^! pcpoiidrons were only a name.
It was
easy for fhcm to picture these tribunals as of small consequence, and as
dealinfc v»ifh triflintt disputes.
In Coke's time, they held an important
place in the judicial system. Two centuries earlier, they h«d so extended
their jurisdiction by an Intrenious fiction as to call forth an act of parliament rr<bicinir them to their oripinni limits. 17 F.d. iv. Ch. 3.
'

'

'.Sir Henry .Spellman offers a verj' different and less complimentary
explanation of the Judicial habit of limiting sittings to the forenoon.

4-9.

BURDICK:

WHAT IS THE L.l]V MERCHANT?

37

Merchants were men of action, and the contemplative habit
of English common law judges did not fall in well with their
They insisted upon having not only justice but
necessities.
speedy justice. This was secured to tiieni in a measure, as
we have seen, by the institution of a court pepoudrous as an
incident of every fair and market througliout England. The
statute of the Staple^
lief

of merchants.

provided additional courts for the re-

One of

its

chief objects

was declared to

" to give courage to merchant strangers to come with their
It recognized the
wares and merchandise into the realm." ^
fact " that merchants may not often long tarry in one place
be,

and accordingly promised
" that speedy right be to them done from day to day, and
from hour to hour, according to the laws used in such staples

for levying of their merchandises,"

before this time holden elsewhere at
for the election of a

all

times."

mayor and constable of

^

It

provided

by
mayor

the staple,

the merchants of each staple town, and gave to such

In
complete jurisdiction over all mercantile transactions.*
order to secure these mercantile courts from encroachments
on the part of the common law tribunals, the statute declared
that, " In case our bench or

common

bench, or justices in eyre

or justices of assize, or the place of the marshalsea, or any
other justices come to the places where the said staples be,
the said justices nor stewards, nor marshals, nor of other
the said place shall have any cognizance there of that thing.
" It is now to be considered why high courts of
is his language.
justice sit not in the afternoon . . . Our ancestors and other northern
nations being more prone to distemper and excess of diet used the forenoon only, lest repletion should bring upon them drowsiness and oppression of spirits.
To confess the truth our Saxons were immeasureably
given to drunkenness." He adds that judges do sit from morning to
evening, in great causes, but without dinner or intermission, for " being
It is because of this tenrisen and dining, they may not meet again."
dency to drunkenness, he thinks, that jurors were prohibited from having
meat, drink, fire or candle light "till thev agreed of their verdict."
Spellman's The Original Terms (1614), Sec. V. Chap. 1.
'27 Ed. III. Statute 3 (1353:) This statute enacted "That the staple
of wools, leather, woodfels and lead shall be perpetually holden at the
places underwritten, that is to say, for England, at Newcastle upon
Tine, York, Lincoln, Norwich, Westminster, Canterbury, Chichester,
Winchester, Exeter and Bristol; for Wales, at KaermeriJyn; and for

This

—

Ireland at Devylen, Waterford, Cork and Drogheda."
Ibid. ch. 2."
Ibid. ch. 19, 5 9.
*Ibid. ch. 21 and ch. 8.
'
»

'
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whicli |)iTtiii!uth to the cognizance of the mii^'or unci ministers of the

That
towns

.stii|)le."

the procedure in these statutory courts of the staple

wits not that of the coninion hiw, l)ut wils t)mt of the

law nicrcliant,
recjuircd the

is

expressly stated

mayor of

in tlie statute.

Chapter 21

the staple to have " knowledge of the

law merchant," and " to do

riglit

to every

man

after the

Chapter 8 provided " that all mcrchant.s
coming to the staple shall be ruled by the law merchant, of
all things towelling the staple, and not by the common law
of the land, nor by the usage of cities, borouglis or other
towns " although it gave merchants the right to sue before
the justices of the common law if they preferred to do so.
The language of chapter 20 is very significant: "Item,
because we have taken all merchants strangers in our said
realm and lands into our special protection, and moreover
granted to do them speedy remedy of their grievances, if any
be to them done, we have ordained and established. That if
any outrage or grievance be done to them in the country
out of the staple, the justices of the place where such outrages shall be done shall do speedy justice to them after
the law merchant from day to day and from hour to hour,
without sparing any man or to drive them to sue at the
law aforesaid."

;

common law."
The procedure,

then, in the statutory courts of the .staple

was that of the law merchant, and was very different from
that of the common law. It was a procedure with wliich merchants were familiar. Tlie statute does not describe it, but
assumes that its peculiarities are a matter of common knowledge.
It was the procedure which was then in use in such
staples, or markets, " holden elsewhere." *
It was summary,
It was the procedure of courts pepoudrous.
was the procedure of "the Law Merchant which prevailed
in similar form throughout Christendom."'
Whenever a
merchant was a suitor in one of these courts, an ancient writer
assures us, he was " in loco proprlo, as the fish :n the water,

swift and sure.
It

where he understandeth himself by the custom of merchants,
•

Ihid. rh. 5.

'

Cunninghnm's Western

' 7'.;./.

rli.

If).

5

?.

Ciriliintion, Vol. 9, p. 95.
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according to whicli merchants' questions and controversies
are determined."

^

The Substantive Law Merchant
But the ancient hiw merchant was something more than
a system of procedure, devised to secure the speedy settlement
of merchants' controversies.
It was a body of substantive
law.

It

is

referred to as such in several of the extracts given

above from the statute of the staple. In chapter eight, as
we have seen, it is contrasted with " the common law of the
land," and it was provided that pleas concerning mercantile
matters should be sued " before the justices of the staple
by the law of the staple," (which had previously been defined
as the law merchant,) while " pleas of land and of freehold
shall be at the common law." '
It was recognized as a distinct body of substantive law in a charter of Henry III,^
"which recites that " pleas of merchandise are wont to be
decided by law merchant in the boroughs and fairs." Fortescue contrasts it with the common law, when he declares
that " in the courts of certain liberties in England, where
they proceed by the law merchant, touching contracts between merchant and merchant beyond seas, the proof is by
witnesses only."

*

Coke repeatedly

refers to the lex mercatoria as a

body

of substantive law.

In his notes to § 3, of the First Institute,
he says, " There be divers laws within the realm of England,"

which he proceeds to name. The fourth class of these laws
is " The common law of England," while the twelfth is " Lex
Mercatoria, merchant, &c."
In the fourth institute, he
writes: "The Court of the INIayor of the Staple is guided
by the law merchant, which is the law of the staple.
This Court (though it was far more ancient) is strengthened
and warranted by act of parliament. ^ ... It was often.

.

.

•Malvnes' Lex Mercatoria, Chap. XVI. p. 308 (1623).
' 37 Ed. Ill, St.
2, ch. 8, 5 7.
' Norton's History of London, Book II, Chap. XIX.
The ninth charter of Henry III, granted 1268.
'Clermont's Fortescue, 120.
"The author Tefers to 27 Ed. Ill St. 2 and quotes at length from
ch. 21.
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times kept

tit

C'liUicc, unci

sometimes at

Bridj^fes in Fliindcrs,

it was
Court should be governed by the law

Aiitwcrpo, Middk'luir^li, &c., and therefore

niul at

necessary

this

tliat

merchant."

*

Malyius.

in

his

" Lex Mercatoria or Ancient

Law Mer-

chant,"" writes for the man of business rather than for the
lawyer, hut he has much to say of the law mercliant.
In
his " Kpistle I)i'<licatory " to King James, ho declares the
" Law Merchant hath always been found semper eadem; that
is, constant and permanent, without abrogation, according

Law of
The Courteous

to the most ancient customs, concurring with the

He

Countreys."

informs "

Nations in all
Reader," in his preface, that he " intitlcd the book according
to the ancient name of Lex Mercatoria, and not Jus Mcrca-

it is a customary law, approved by the
kingdoms & commonwealths, and not a law
established by the soveraignty of any Prince, either in the
first foundation, or by continuance of time."
Earlier in the
preface, he writes, " Reason requireth a law not too cruel in

torium

;

because

authority of

all

her frowns, nor too partial
defects are incident to the

in

her favors.

Law Merchant,

Neither of these

because the same

doth proj)erly consist of the custom of merchants, in the
course of traffick, and is approved by all Nations, according

Natura
omncs constans xempiterna." Later, he
refers to the Lex Mercatoria as " made and framed of the
Merchants' Customs and the Sea Laws." Several chapters

to the definition of Cicero, Vera lex est recta Ratio
conpruciis, diffiixa in

of the book are devoted to an account (rather desultory

it

must be admitted) of the various methods for the determination of merchants' causes and controversies.
Seafaring
causes, as he styles them, are determined in the Admiralty
Court.
Other controversies may be tlecidcd either by arbitrators chosen by the parties, or by merchants' courts, or by
the chancery, or by the common law courts.
Kven when
actions are brought in the courts of common law by merchants, he declares, " That the Law Merchant is predominant
and over-ruling, for all Nations do fran)e and direct their
'

Cokr's Fourth

'

The

first

Instiliitr. riuip.

cditiun

was puhlishcd

XF.VI.
in

16?9.
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thei'eafter,

giving place to the antiquity of Mer-

chants' Customs, which maketh properly their

me

methodically described in this Book."

Of

the

common

41

law, in

its

Law, now hy

'

specific sense,

that

is

of the

system of legal rules and procedure administered in the common law courts, the author seems to have had a poor opinion.
Among other flings at it is this: "In chancery every man
is

by the

able

light of nature to foresee the end of his cause,

and to give himself a reason therefor, and
a cause;

is

therefore termed

whereas at the conmion law, the Clyent's matter

is

termed a case, according to the word Casus, which is accifor the Party doth hardly know a reason why it is
dental
by Law adjudged with or against him." After thus paying
his compliments to the technical, dilatory and uncertain
common law, he proceeds " ]\Ierchants' causes are properly
to be determined by the Chancery, and ought to be done
for the customs of merchants
with great expedition
are preserved chiefly by the said court, and above all things
IMerchants' affairs in controversie ought with all brevity to
be determined, to avoid interruption of traffick, which is the
;

:

;

.

.

.

is authorized by several
and detain the same before

cause that the ]\Iayor of the Staple
acts of parliament to end the same,

him, without dismission of the

chapter on "

common

The Ancient Government

law."

-

Li a later

of the Staple," the

author says that " the laws and ordinances made by the said
merchants " in the staple towns " were called staple laws," ^
which, as we have seen, is but another name for the law merchant.

The controversy between the admiralty and the common
law courts for jurisdiction, which culminated during the
chief justiceship of Lord Coke, elicited several publications
Perhaps,
in which the law merchant plays a prominent part.
the most important of these works are Godolphin's " View of
Admiralty Jurisdiction,"* Zouch's " Jurisdiction of the Ad^
miralty," ® and Prynne's " Animadversions."
Godolphin quotes with approval the statement of Sir John
^ Lex Mercatoria, p. 303.
Lex Mercatoria, Chap. XIV.
"Published 1661. See pp. 1^6. 12T.
'Ibid. p. 337.
° Prepared for publication prior to 1663, but first published in 1686.
'Published in 1669.

'

»'.
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'
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MiTclmiit as a Irt-andi of

tin-

general

law of Nations liiis " hit-n vwr adniittecl, lm(i, received l)y
tlu' Kiiij^s mill people of Kn^limd, in causes concerning nu-rcliunts and nierclmn<li/es hiuI so is become the law of the land
He looks upon the law merchant as " a law
in these cases."

of I'ngiand. though not the law of England."

T'pon this

agrees with Lord Coke and treats the common law
the law merchant as two distinct but constituent
well
as
as
elements of Knglish jurisprudence.
point,

lie

Zouch calls attention to the fact that " Sir Edward Coke,
in his comment upon Littleton, mentions the Law Merchant
as a Law distinct from the Common I^iiw of England," adding, "And so doth ^Ir. Sclden mention it in his Notes upon
Fortcscue." He then quotes at length from Sir John Davies'
"Manuscript Tract touching Impositions."^ laying especial
stress upon the writer's views, probably because of his eminence as a common lawyer and of the friendly personal relaAccording to the
tions which he had sustained with Coke.
"
Both the common law and Statute laws of England
writer,
take notice of the law merchant, and do leave the causes of
merchants to be decided by the rules of that law; which I>aw
Merchant, as it is a part of the Law of Nature and Nations,
is universal, and one and the same in all countries of the
world." "Whereby," remarks Dr. Zouch,^"It is manifest
that the causes concerning merchants are not now to be decided bv the peculiar and ordinary laws of every country,
but by the genera! laws of Nature and Nations." Sir John
Davies
stood

is

the

quoted further a-s saying: "That until he underdifference betwixt the Law Merchant and the

Common Law

of I'.ngland, he did not a

little

marvel, that

England, entertaining traftick with all nations of the world,
having so many ports and so much good shipping, the King
of England being also I^ord of the Sea, what should be the
cause that, in the books of the Common Law of England there
are to be found so few ca.ses concerning merchants or ships:
DnviM on

Imposition.'!, written about IfiOO nnd first pul>Iished 1656.
Dr. Zouch rrfrrs to this work ns B " mnniisrript trnct," it would
Bppcnr Ihnt iiis own trrntlsc nni'^f hnvc bpcn written before the publication of "The Imposition';" in Ifi.lfi.
The .lurisdiction of .\dniirnltv, SO.
'

'

.\«

"
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reason thereof was apparent, for that the Comtlic Land did leave those Cases to be ruled by

nnothcr Law, namely, the
of the Law of Nations."

Prynne points

to

this

Law Merchant, which

is

a branch

absence of " precedents of suits

between merchants and mariners

in the

common law

as conclusive evidence that those courts

courts "

had not f'/imerly

claimed jurisdiction of them, and declares that actions for

breach of maritime contracts had always been " brought in
the Admiral's Court, and there tried, judged in a summary
way, according to the laws of merchants and Oleron, not
in the King's Courts at Westminster, who proceeded only

by the

rules of the

The Law
It

is

Common Law."

of Merchants a

^

True Body of Law

apparent, we submit, from the foregoing authorities,

that for several centuries there was a true bodj' of law in
England which was known as the law merchant. It was as

from the law administered by the common law courts,
was the civil or the canon law. It was a part of the unwritten law of the realm, although its existence and its enforcement had been recognized and provided for by statutes.
L'ntil the Seventeenth Centurj', it was rarely referred to in
common law tribunals. Courts pepoudrous, staple courts or
courts of merchants, the admiral's court and the Chancery
dealt with the cases which were subject to its rules. During
the seventeenth century staple courts expired ^ with the decay
and the courts pepoudrous ^ lost much
of the staple trade

distinct
as

;

'

Prynne's Animadversions, 83.

On

pp. 95, 96, he speaks of the

Ad-

miral's Court as proceeding according to the " law of merchants, Oleron
and the civil law," and on p. 102 he refers to the " civil law, of merchants

and Oleron."
Coke intimates that the only staple court in existence when he wrote
his Fourth Institute was that " holden at the Wool Staple at WestminFourth Institute, p. 237, Prynne says " the Court of the Mayor
ster."
of the Staple is now expired," Animadversions, p. 175.
^ It is rather curious that these courts gained a new lease of life in
some of the American Colonies. In 1692 N'ew York passed an act " for
the Setling of Aifaires and Marquets in each respective City and County
throughout the Province," which provided for a " Governor or Ruler
of each fair with power "To have and to hold a court of Pj-powder
together with all Libertys and free customs to such appertaining," and

cuMMKiam.

r.

11

of

i..iw

Tlu'ir licrisions were siiliject to review

tliclr iinporfiinct'.

wlio diil not hesitiite to pursue
towards tliem the policy which tlicy liad adopted towards
the adiiiiniltv, of liniitin|r tlu'ir jurisdiction within tlie narrowest l)ounds, and of enticing or coercing their suitors into

foininon

liv

liiw

the courts of

While

jutlfros,

common

hiw.

staple courts and kindred trihunals were dying

tlie

way into
common law judges

out, mercantile cases were necessarily finding their

the

common

hiw courts.

How

should the

These judges were not selected, as the
with them?
mayors of the staple had hecn chosen, hecause of their knowledge of the law merchant. Nor were the common law jurors
taken from the coninionalty of merchants. It hecamc necestieal

sary, therefore, in a case involving the law merchant, to prove

what the rule of that law applicahic to the case was,
indeed, the rule were one of such

common

unless,

application, that

the judge would take judicial cognizance of

it.
In other
words, the law merchant " was proved as foreign law now is.

It

was a question of

fact.

Merchants spoke to the existence

of their customs as foreign lawyers speak to the existence of

When

so proved, a custom was part of the
This condition of things existed for ahout
from the appointment of Coke as
a century and a half

laws abroad.

law of the land.''*

Lord Chief Justice
field in

—

in

1606 to the accession of Lord Mans-

1756."

The Lav Merchant

a Boili/ of

Trade Cu.stomn

Ihiring this second period in the development of the law
merchant, the term loses much of the definiteness which characterized it during the first period.
It is not employed to
designate a well-known hody of legal rules which arc adminto hpnr " from dny fo dny nn<l hour to hour, from time to time nil Oornsions plnints nnd pirns of n Court of I'ypowflrrs top-thrr with summons,
nttnrlimriits, nrrcsls, issues, fines, rcjlrmptiiins nnci rommotlytics nnd
oIImt rijjlifs wlint soever to the snmc Oonrfs of Pypowder nny «ny npperIn 1773, these provisions were extended to new eonnties nnd
tnininir."
to nddltionni fnirs nnd mnrkets niilhorired in newlv settled pnrts of the
colony. The Coloninl I.nws of New York, Vol. 1. p. JOR; Vol. 5, n. .ilW.
' >inrdnnell's
Introdiietion fo .Smith's Merenntile I.nw. 9d ed., Ixxxlii.
• Ibid.
Scrutlon, Elements of Merenntile I^w, Chap. I.
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whose
hud been estiiblislicd to the satisfaction of the regular tribunals, and wiiicii those tribunals were willing to enOf this
force in cases growing out of mercantile disputes.
"
says:-'
And
as
the
Law
Merchant
was
period Mr. Scrutton
custom
and
considered as custom, it was the habit to leave the
the facts to the jury without any directions in point of law,
with a result that cases were rarely reported as laying down
any particular rule, because it was almost impossible to separate the custom from the facts ^ as a result little was done
towards building up any system of Mercantile Law in Engistered in certain courts, but ratlicr those trade usages

existence

;

land."

The Law Merchant
Lord Mansfield was

as the

dissatisfied

law and devoted his great

Law

of All Nations

with this condition of the
improvement. He

abilities to its

was not an intense partisan of the common law like Coke, nor
did he show Holt's hostility to the innovations of Lombard
Street. On the other hand, he was a thorough student of the
civil law, was familiar with the writings of foreign jurists
and was in hearty sympathy with the desire of merchants and
bankers for the judicial recognition of their customs and
usages.
We are told^ that "he reared a body of special
jurymen at Guildhall, who were generally retained in all
commercial cases to be tried there.
He was on terms of
familiar intercourse with them, not only conversing freely
with them, but inviting them to dine with him. From them
he learned the usages of trade, and in return he took great
pains in explaining to them the principles of jurisprudence
by which they were to be guided." *
Scrutton. Elements of Mercantile Law. Chap. I.
.Xn excellent illustration of this is afforded by the Bank of England
V. Ne«-nian, I,d. Raj-mond, 443 (1699).
Lord Holt told the jury that
when a person sold a note payalile to bearer, without indorsing it, he did
not become liable to the buyer; but the jury found a verdict against the
seller who had not indorsed the note.
' Campbell's " Lives of the Chief Justices."
Vol. 3, 40T, note.
* Not infrequently were the verdicts of these mercantile juries upset
hy Lord Mansfield. In Grant r. Vauehan, 3 Burr, 1516 (lTfi4) the
Chief Justice left to a special jury the question whether a check payable
to bearer was " in fact and practice negotiable." The jury found it was
'

'^
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IK- iliscovert'd tlmt the usages anil

customs of merchants

were in the main the same throujichout Europe.
When a
mercantilo case came before him, lie soiiglif to discover not
onlv tlie mercantile usage which was involved, but the legal
principle underlying it. It was this habit which called forth
the oft-quoted eidogiuni of his disciple and colleague, Mr.
Justice Duller: " The great study has been to find some certain general principle, not only to rule the particular case

under consideration, but to serve as a guide for the future.

Most of us have heard those principles stated reasoned upon,
enlarged, and explained till we have been lost in admiration
of the strength and stretch of the human understanding."
Lord Mansfield's methods are admirably illustrated, as
Jlr. Scrutton has pointed out, in the leading case of Luke f.
Lyde. * The question at issue was, wlmt freight must be paid
by a shipper, in case of loss. Lord ^lansficld felt quite certain, at the trial, of the

proper answer to be given, but " he

was desirous to have a case made of it, in order to settle the
point more deliberately, solenmly and notoriously
as it was
of so extensive a nature; and especially, as the maritime law
;

not the law of a particular country-, but the general law of

is

nations:

posthac:

'

«07i crit alia

scd ct

eadcmqne lex

RorniF, alia Athcni.i;

apud omnes gcntes

obtinebit.' "

ct

alia nunc, alia

omni tempore, una

After thus stating his reasons for

reserving the case for the formal opinion of the court, he

proceeds to lay down the legal principles which nuist rule
the case.

The

chief sources of these principles are the

Rho-

dian laws, the consolato del Mare, the laws of Olcron and

Wisby. the Ordinances of Louis XPN'. and various treatises
on the law merchant, and the usages and customs of the sea.
It was from such sources, and from the current usages of
merchants, that he undertook to develop a body of legal
rules, which should be free from the technicalities of the comnnf.
Whrrctipon, Lord Mnnsficici and his collonpies .Tiistlcrs Wilmot
and Yntrs set nsido fhc vrrdict. The Chief .luslice said he thought he
wns Irnvind to the jiirj* " a plain fact upon which they could have no
doiiht," hut upon further consideration, he had readied the conclusion

that he nueht not to have left the question to them. " for it is n question
of law whether a hill or note is nejrotinldc or not, and it appears in the
books that these notes fcherks to l)carcr) arc by law negotiable."
'

2

Burrows

882.

(1749.)
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nion law, niul whoso j)rinciplcs should be so broad and sound

and

just, as to conimcnd themselves to all courts in all coun-

This conception of the law merchant, as a branch of

tries.

Lord IMansfield. It
had found frequent expression, in former centuries, as the
extracts which we have given above clearly disclose.
The
important fact is that the chief justice of the King's Bench
the official head of the common law bench and bar
should devote his great energies to the development of a body
of legal rules which should rest not on common law principles,
but upon the principles " which commercial convenience, public policy and the customs and usages of " merchants had
the jus gentium, was not original with

—

—

" contributed to establish, with slight local differences, over
It is this cosmopolitan character of the law
all Europe." ^
merchant, to which Lord Blackburn referred in the following
passage, taken from one of his great opinions " There are
:

some cases, differences and peculiarities which by the municipal law of each country are grafted on it, but the general
rules of the law merchant are the same in all countries.
We constantly in English courts, upon the question what is
the general law, cite Pothier, and we cite Scotch cases when
they happen to be in point
and so in a Scotch case you
would cite English decisions and cite Pothier or any foreign
in

.

.

.

;

upon

jurist, provided they bore

The Law Merchant

the point."

of

^

To-Day

Lord

Mansfield's habit, of applying the principles of the
merchant
to the decision of cases, brought in the conunon
law
courts,
law
has been followed for a century and a half by
English and American judges. The result has been an extensive amalgamation of the rules of the law merchant with
those of the common law. These two bodies of rules no longer

stand apart, as they did three centuries ago.
modified

by the other and,

separate identity.

And

yet

rule after rule, which has

'Judge Story

'McLean

v.

Each has been

to a great extent, has lost its
it

is

not

difficult

to point out

come into English jurisprudence

in 2 Gallison (U. S. Circuit Court) 398, 473 (1815).
Clydesdale Bank, 9 App. Cases, pp. 95, 105 (1883).

»
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from the law mcrchnnt, luul whicli retiiins the charncteristic
features which it possesseil, when, centuries ago, it was unknown to common law trihiiimls mid was i-nforccd only in
tlic courts pcpoudrous, tlie staple courts
merchants' courts

and the

like

— or

—

in the

Let us consider very

court of chancery.

The first two
On Impositions,

of these.

l)riofl_v tliree

are statetl by Sir John Duvics, in his work

from which we have made several quotations. After declaring that the law merchant and the laws of the .sea " admit
of divers things not agreeable to the

common law of

the

realm," he gives these instances " First, If two merchants
be joint owners, or partners of merchandizes, which they have
:

acquired by a joint contract, the one shall have an action
of account against tlie other. Secundum Legem Mercator'uim,

but by the rule of the common law,

if

two men be jointly

seized of other goods, the one shall not call the other to ac-

count for the same." ' The distinction between the rights and
powers of partners over firm property on the one hand, and
the rights and powers of tenants in
still

due to the

common on

the other,

former have their origin

fact, that the

in

is

the

ancient law merchant, the latter in the equally ancient com-

mon

law.-

" Second, If two merchants have a joint interest in
if one die, the survivor shall not have nil, but the

merchandizes,

executor of the party deceased, shall by the Law-merchant
call

the survivor to an account for the moiety, whereas by the

rule of the

common

law,

if

there be two joint tenants of other

goods, the survivor per jut accrescendi shall have all."
doctrine of non-survivorship

among

This

partners has been

re-

ferred to, at times, as resting on a rule of equity,^ but there

abundant proof of

is

its

origin in the law-merchant.

Common

note to a case decided by the

In a

Pleas in the year 1611,

"It was agreed by all the justices that by the
Law of Merchants, if two Merchants join in trade, that of
is

it

said:

the increase of that,
benefit

if

by survivour."*

one

die, the others shall

A

not have the

similar statement was

made by

'QiiofMt in Zonrh's "Jurisdiction of Admirnlty." 19fl.
Thnt this distinction is one of prnrticnl importnnro to-dnv Is shown
bv Prrston r. Kitrh. 137 \. Y. tl X\ X. K. 77 (1893).
M.ord Thurlow in I.ystor r. Dollnnd 1 Vps. Jr. nt p. 4S+ (1799).
* Hnnimond r. Jclhro, 3 Brownlow 99, note.
'
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Lord Keeper North,

in a chancery case decided in 1683:
" Tlic custom of merclijints is extended to all traders to exIf any doubt remains as to the origin
clude survivorship." ^
this
doctrine
it
ought
to be dispelled by the following
of
" If two vessels go a fishing
from
Laws
of
Oleron
extract
the
:

partnership, as of mackerels, herrings or the

in

set their nets,
if

it

and lay

happen, that one of the said

fishing instruments,

and do

like,

their lines for that purpose,

.

.

.

and,

vessels perish with her

and the other escaping, arrive

in safety,

the surviving relations or heirs of those that perished,

may

require of the other to have their part of the gain, and like-

and

wise of their fish

fishing instruments,

those that are escaped."

The

upon the

oatlis of

^

third rule, to which

we would

refer,

to the right of stoppage in transitu.

formerly surrounded the origin of

tliis

is

that relating

How much

rule, is

doubt
apparent from

the following language of Lord Abinger, Chief Baron of the
Exchequer " In courts of equity it has been a received opinion
:

that

it

was founded on some principle of common

courts of law

it

is

principle of equity,

The
upon

law.

In

much the practice to call it a
which the common law has adopted." ^

just as

learned judge then traces the course of judicial decision
this topic,

and reaches the conclusion that the

earliest

reported cases were based neither on principles of equity nor

common

law, but on the usages of merchants.

This conapproved by Lord Blackburn,* and by Lord
Justices Brett and Bowen. " The doctrine as to stoppage ire
transitu," said Lord Justice Brett, " is not founded on any
contract between the parties
it is not founded on any
ethical principle
but it is founded upon the custom of merchants. The right to stop in transitu was originally proved
in evidence as a part of the custom of merchants
but it has
afterwards been adopted as a matter of principle, both at
law and in equity." ^ In the same case, Lord Justice Bowen
of

clusion has been

;

;

;

'Jeffreys v. Small, 1 Vern. 217.
^ Laws of Oleron.
by Guy Meige, chap, xxrii. This appears as chap.
xxT of the Laws of Oleron, as they are printed in the Appendix to
Godolphin's View of Admiraltv Jurisdiction. 1661.
' Gibson p. Carnithers.
8 JI." & W. 321, 338 (1841).
'Blackburn on Sales (2d ed.) 317, et seq.
Kendal v. Marshal, 11 Q. B. D. 356, 364.
'
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"The

expressed himself us follows:
is

fuunded upon

right of stoppage in

and is borrowed
from that custom it has been
This doctrine wiu»
oiigraftod iiixm thi' law of England.
Chancery,
of
and
afterwards
adopted
Court
adopted by the
*
Law."
Common
by the Courts of
transitu

ffDin the cu.sttiin of

iiiurcuntile rules,

iiiiTi-iiHiits

;

.

The Law Merchant and

.

.

the Court of Chancery

not strange that the doctrine of stoppage in transitu
and the doctrine of non-survivorship among partners make
their first appearance, as far as reported cases arc concerned,
It is

the Court

in

We

of Chancery-

writing early

in

the

Seventeenth

have seen that Malynes,
Century, declared that

" merchants' causes are properly to be determined
chancery
chiefly

.

.

.

in

the

for the customs of merchants arc preserved

by the said Court."

merchants' courts were

^

in active

While the various forms of
operation, merchants rarely

needed to resort to the regular tribunals of the realm. But
as those courts died out, during the latter part of the sixteenth and the early part of the seventeenth century, mercandisputes had to be brought either in the

tile

common law

After Lord Bacon's victory
over Lord Coke, the jurisdiction of chancery became very
extensive, and merchants were able to bring many of their
courts or the court of chancery.

disputes before that tribunal for adjudication.

All the tra-

ditions of this court favored the recognition of the law mer-

As early as 1473 the chancellor had declared that
merchants could come before him for relief, and there
have their suits determined " by the law of nature in chancery
which is called by some the law merchant, which is the
chant.
alien

.

.

.

law universal of the world." '
Naturally, therefore, manv of the rules of the law merchant
have come into English jurisprudence through the Court of

Not a few

Chancery.

of them arc looked

upon

as the crea-

tures of equity, when in fart they are the offspring of the

law merchant, which chancery has deliberately adopted.
'

Ibid. Bt p.

.16fl.

•I>rx Mcrrntorin. p. 303.

•Cited

in

Blacltbum on Sales (2d ed.) 318.
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THE EARLY HISTORY OF NEGOTIABLE
INSTRUMENTS

^

By Edward Jenks ^

THERE

is,

curiosity

upon some subjects, a touching absence of

among English

Institutions which

lawyers.

are the very heart of modern business

life,

the fountain-heads

of not ungrateful streams of litigation, are accepted as
though, like the image of Ephesus, they fell direct from
heaven for the benefit of a deserving profession.

The

legal

questions to which they give rise are studied with minute

made the
But the subject itself,

care, the legal relationships which they create are

occasion of microscopic analysis.

the really interesting and important matter,

is left untouched.
example better than negotiable paper. Bills of Exchange, with their kindred documents, have rendered inter-

No

national commerce possible.

They are

ness man, the lawyer, the impecunious

familiar to the busi-

—a

category some-

what comprehensive. They have been the occasion of scores
of statutes and thousands of reported decisions.
Without
them modern life would be impossible or unrecognizable. Yet
it is hardly going too far to say that, in England, we have
as yet no serious attempt to trace the origin of negotiable
instruments.

Some

the law of Bills of

Others devote a

it.

of the writers who profess to deal with
Exchange make no allusion whatever to
page or two of discursive remarks to the

historical side of the subject,^ as a sort of concession to de'This Essav was
IX, pp. 70-85.

first

printed in the

Law

Quarterly Review, 1893,

vol.

A

biog^raphical note of this author is prefixed to Essay No. 2 in
I of this Collection.
^Cf. Byles, preface to 1st edition; Chitty, Bills of Exchange, 11th
edition, pp. 1-3; Jencken, Compendium, &c., Introduction.
'

Volume
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ccncy
the

iiiul

;

siinie

occasioniillv
'

direction.

But

a.

said to be gratifying.

Ik'

learned judge drops a remark in

the net result of these efforts cannot

We

arc favoured with the stock

quutntions from Cicero and the Pandects (which

have nothing to do with

and

Ileineccius.^

Wc

tlie

it

is

agreed

matter), with the dicta of Potliicr

are told that the

Kngiand

first

statutory refer-

^ and the
For the earliest English
treatise wc are referred to Malyncs, and in tlie .same breath
told that Malynes was probabl}- wrong in his most elemen-

ence to the .subject
first

in

is

of the year 1379,

reported decision of 1601.*

tary statements. *
Naturally enough, the Germans have not contented themselves with this empirical method.
While their stud}' of the

Dogmatik

of the subject

is

perpetually bringing out new

points of interest, while they watch keenly the abundant
legislation, not only of the Continent but also of
in the

hope of establishing something

like

England,

a logical theory

of negotiable instruments, the}' arc equally alive to the historical aspects of the matter.

Ever

since the establishment

of the Zcitschr'ift fur das gesammte HandeUrecht in the year
18.58, the writers in that review have been adding to our

knowledge of the early history of the Law of Exchange
{Wechselrecht), though it must be admitted that anything
like unanimity, even upon important points, has not yet been
attained.
The articles in the Zeitschrift fiir Handchrccht
are then rather stores of material for the careful elaboration
of hypotheses, than authoritative expositions of truth. The

same admission must also be made with regard to the more
permanent works of Martens,' Biener,^ Endemann,' and other
writers who have attempted to account for the introduction
the Intc Sir Alexander Cockburn, in Goodwin v. Robarti, L. R.
3ti ct seq.
' Chitlv,
p. ?; Jenrkcn, p. 1.
•In llip .T Hie. II. o. 3 (Chitty. p. 2).
* Hiirlin V. Jtoure, Cro. jac. 6 (ib.).
•I,. R. 10 Kxrh. p. 3t7.
* Vcrsiirb rincr liistorisrhcn Entwirkelung des wahren L'rsprungs des
'

F..

(f.

10 Kxrh.

j)p.

Wechselrrrhts.

(Oiiftlntren, 17!)".)

(I.elpfijr. 1S59.)
•Stiidien in der Rnmnnisrh-knnonistisrhrn Wirlbsrhnft- nnd Recht.sIchrr.
(Brrlin, lS7i.)
(The valuable results of Gnldschmidt. in his
Handbiirh des Unndelsreihts, Pt. I, L'nivcrsalgeschichte, 3d ed., 1891,
Eds.]
should l)C compared.
'

AVech-icirrThtllrhp AWinndliinprn.

—
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Subject, however, to this impor-

of negotiable instruments.

tant reservation,

it

may

53

be possible to put together a few-

facts of interest to English readers.

The

existence of

bills

of exchange in sometliing like their

present form was unquestionably
the fourteenth century.

1391

^

A

known

to the merchants of

Piacenza Ordinance of the year

compels campsores to give written acknowledgments

of moneys deposited with them, and provides for a special
Unfortunately,
and speedy remedy on such documents.

nothing is said about transferability. But an almost contemporary Ordinance by the magistrates of Barcelona, dated
18th of March, 1394i,^ leaves the matter beyond doubt. The
Ordinance is concerned with the weights to be used by the
silk merchants, and with the form of the acceptance of letters
of exchange {y sohre la forma de la aceptacion de las letras
dc cambio). It is expressly provided that any one to whom
a letter of exchange is presented must answer within twentyfour hours whether he will accept (complira) or no, and must
further indorse on the letter the decision to which he comes,
together with the exact date of the presentation.
to comply with this rule, he

is

If he fails

to be deemed to have accepted

lo dit cambi U vage per atorgat).
Half a century later, an Ordinance of the French King
Louis XI, ^ creating or renewing * a quarterly fair in the
town of Lyons, refers to the use of lectres de change as an
established institution for merchants whose business compels
them to frequent fairs. The whole Ordinance gives us a
curious glimpse into the political economy of the Middle
Ages. During the fair-days foreign moneys may be used,
the fiscal regulations as to the export of coin and precious
metals are suspended, the trade of money-changer may be
exercised by persons of all nations, except noz ennemis angiens,
the English.
But it is more for our present purpose to
know that, during the fairs, money may be remitted in all

(que

Printed in Martens, App. p. 18.
Martens, App. p. 107.
' Recueil G^n^ral des anciennes Lois franpaises, by Isambert. Jourdan,
and De Crusy (ed. 1825), x. 451-6. The Ordinance is dated 1462.
* There appears
to have been an earlier charter by Charles VII, in
1443, but this is not printed (cf. vol. i.x. p. 119).
'
'
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directions by lectrct d( change, so long ns
wn_v cither to Ilomi.' or Kngliind,

its
is

to sit

letters,

tume

it

docs not find

a special court

tliiit

process against defaulters on such

for sumniiiry

en faisant aucune protestation, ainsi qu'ont accous-

marchands frequcntans

faire

nature of this

precise

the

and

Unfortunately,

foires.

summary

process

described

is

neither here nor in the Piaconza Ordinance, though the latter
states that

to be sine aliqua pctitione seu libello.

it is

The work

of Pegoletti of Florence, Practicu delln

Merca-

attributed by Martens* to the commencement of the

titra,

century,

fourteenth

unmistakable

contains

references

to

cambio, and indeed makes use of several of the

di

scritti

technical terms

familiar

so

the present day.

at

back than the fourteenth century, however,

it

Further

docs not seem

possible to trace the existence of negotiable instruments in

modern form

their

in

;

fact there

is

some shght negative

evidence against their existence prior to the middle of the
thirteenth century.

Salvetti, the

author of the Antiquitates

Florentinae, mentions a Corpus Artis Cambii Sanctionum of
the year 1259, which dealt largely with the art of weighing

and testing

coin, but did not recognise the existence of litcrat

Ex

its tandem (says Salvetti) eruitur Florentine^
rum fuisse Uterarum cambii utilissimum inventum.^
Our enquiry into the earlier history of negotiable paper

cambii.

be of a purely biological character. We shall
have to trace in the clauses of early medieval documents the
germs from which the limbs of the negotiable instrument,

will, therefore,

so startlingly different from the orthodox

forms of legal

For we may be

quite sure that

anatomy, were developed.

negotiable instruments were not an invention, but a develop-

ment.

Rut before turning

to this biological enquiry, let us satisfy

ourselves that the legislators and writers of the fourteenth

and early
with

fifteenth

fictions.

centuries were dealing with

inary instruments.

We

*rhe oldest known to
'

•

want

me

is

not

to sec concrete examples.

a

bill

of exchange of the 5th

p. 9, where PeRolrtti's Jfh chnpter is rpprfnted.
Snlvcttl. .\ntiquitBtcs Florentinae (1777), | 93, p. 62.

App.

facts,

Hitherto we have only had references to imag-

—
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It is drawn by Barna of Lucca on Bartalo
company of Pisa, payable to Landuccio Busdraghi
and company of Lucca in favour of Tancredi Bonaguinta and

October, 1339.
Casini and

—

company. It reads thus
Al nome di Dio amen. Bartalo e compagni: Barna da
Lucha e compagni salute. Di Vignone. Pagherete per questa
lettera a di xx di novemhre 339 a Landuccio Busdraghi e
compagni da Luca fiorini trecento dodici e tre quarti d' oro
per cambio di fiorini trecento d' oro, che questo di della fatfa
n'avemo da Tancredi Bonaguinta e compagni, a raxione di
:

IIII e quarto per

C

alloro vantaggio, e ponete a nostro conto

Fatta di V d' ottobre 339.
a mandate a paghare per voi a

e ragione.
netti ci

CCXXX d' oro.
The
Pisa.

letter
It

is

addressed

— Bartalo

— Francesco Falco-

gli Acciaiuoli scudi

Casini e compagni in

bears also a trade-mark, near to which

the

Is

word

Prima.^

Another example, though sixty years younger,
est for our purpose, for

it is

is

of inter-

contained in a reference sent

by

the magistrates of Bruges to the magistrates of Barcelona,

whose exchange-ordinance we have already noticed. Inasmuch as there was no political connection between Barcelona
and Bruges at the beginning of the fifteenth century, the
reference must have been occasioned by one of two facts
the residence of the drawee at Barcelona, or some special
reputation possessed by the Catalonian city in exchange mat•

ters.

In either case the fact

practice of

'

stating a case

'

is

Interesting.

Of course the

for the opinion of a specialist

or learned body was extremely familiar to the courts of the
later Middle

Ages

Henry

VIII's divorce question affording
Here, however. Is the document
Al nome di Dio amen. A di 18 Maggiore, 1404. Pagate
per questa prima di cambio ad usanza a Piero Gilberto et a
Piero di Scorpo scuti mille de Felippo a soldi 10 Barcelonesi
per scuto, i quali scuti mille sono per cambio, che (.
.) con
;

a conspicuous example.

:

—

.

Giovanni Colombo a grossi 22 di

9.

scuto;

et

pagate d

Printed by Brunner, Zeitschrift fiir Handelsrecht, xxii. 8. Martens
speaks of an example of the vear 1335, quoted by Baldus de
Ubaldis.
*

(p. 65)
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nostra canto

C'hristo

ft

dc liru^f^'uu.

The

Iftter

iiddrcsscd

is

li

giuirdi.

— Antonio

— Francisco de Prato

Sal.

Quart'i

Camp. H

ct

'

Barsalonii.

Here tlii-n we hftvc two bills or letters of exclmngc, one
upwards of 500 years old, the other only half i\ century
youuf^iT. which would (unquestionahly) be perfectly

intelli-

imy Knglish nierclmnt at the present diiy. Three
points of difference may, however, be briefly noted.
1. Kiich l)ill has four parties, instead of, according to
gil)lo to

modern practice, three. In addition
and payee, there is a presenter, or

We

the payee.

2.
it

The name of

common

practice,

meaning.

8.

come

this

the drawee

appears also on the

fact will

recipient on behalf of

to offer a suggestion as to its

shall see that

and we may be able

to the drawer, drawee,

is

is

the

Indorsed.

face, in the second

In the
it

first bill

does not.

This

usefully hereafter.

in

The second

parties to

it

bill is written in Italian, though none of the
have (apparently) an Italian domicile, nor does

there seem to be any essential reason for the choice of lan-

guage.
in bills

This fact seems to point to an early Italian influence
of exchange.

Can we now go a

step further, and vivify- our notions of

early negotiable instruments by observing them as subjects

of actual litigation?

Fortunately wc can; and the glimpse

will not be without interest, as
•

medium

the

On

it

can only be obtained through

of fragmentary publications.

the establishment of the Belgian

new Government,

in

issue of a Hicueil des anciennes

Two

kingdom

in 18.57,

the

the ardour of patriotism, undertook the

Coutumes de

la

Belf^iquc.

of the most important publications of the Royal

Com-

mission are the Coutumes d'Anvcrs^ and de Bruges respect-

But

ively.

it

pleased the wisdom of the

the publication

in

sentences ou decisions particulieres et
ciales.'

Whereby,

Government

the latter compilation of
les

'

le

to forbid

texte des

matieres commer-

certain most interesting matter would have

Mr

'Zeil-schrift
Ilnmlrlsrrcht, xxii. 7.
' As In
the dntps of the various rodps
cf.

nn

n. i.

comprised in this compiI«tion,
by nrunner, Zritsrhrift fUr Hnnddsrecht, xxii. 4,
Thty arc much later than the Bruges decisions.
Inlcrrstinif notr
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been lost to students of this generation, had not the distinguished German jurist Brunner appealed in the name of
learning to the editor of the Coutumes de Bruges, Dr. Gil-

van Severen, to save at least some fragments from the
general fate. Dr. Van Severen, in reply, forwarded to Professor Brunner several manuscript copies of protocols recorded in connection with proceedings before the Town Counliodts

or Schoffengericht,^ of Bruges, in the middle of the fifThese reports, long extracts from which
teenth century.
cil,

have been pubhshed by Brunner in the Zeitschrift fiir Handelsrecht, are thus almost contemporaneous with the Lyons
charter of Louis XI, and with the important Bolognese Ordinance of 1454,^ to be hereafter alluded to. The cases quoted
by Brunner are interesting in all kinds of ways, but space
forbids the quotation of more than one example.

Judgment of 29th March, 1448.
Spinula v. Camby.
Bernard and Matthias Ricy, at Avignon, on the 3rd June,
1439, gave a letter of exchange (fist ung change) to Cerruche,
of Bardiz, for 450 florins. The bill was drawn on one ]Marian
Rau, and was payable at Bruges to Bernard Camby (the
defendant) and another. Marian Rau paid the defendant in
soon after the arrival of the bill at Bruges, but the defendant nevertheless ' protested ' it for non-payment, and sent
Thereupon the Ricys
it back with the protest to Avignon.
were compelled to pay the amount (presumably to Cerruche).
full

Marian's rights in the matter seem to have passed, in some
unexplained way, to her brother Odo, who transferred them
by a formal instrument (produced before the Court) to the
The latter brought his action against
plaintiff, Spinula.
Camby to recover the amount paid him by Marian.
The defendant pleaded, first, that before the assignment
to the plaintiff, Odo Rau had become bankrupt (estoit faillj),
and that his goods and debts, therefore, belonged to his creditors rateably; second, that he had never had any dealings
with Odo Rau, but that if the plaintiff would bring his action
• It is well known that,
in the Middle Ages, the town-corporations
frequently acquired or absorbed the jurisdiction formerly belonging to
the local Schoffen or scabini.
' Printed in Martens, App.
pp. 56-63.
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in tlic nnnic of

Marian, he would account as a good merchant

should.

The

court deputed certain of

members

its

to consider the

matter, and also took the advice of two merchants, one from

Lucca, the other from Pisa, whom the parties had chosen as
arbitrators. In its judgment it nonsuited the plaintiff, on the
express ground that the attempted transfer to him of the
rights of the Uuus was worthless.'
The case is startlingly modern in some of it.s aspects. We
have the modem bill of exchange, with presentation and payEvidently also the protest was a fully recognised
ment.
proceeding, for on its arrival at Avignon the Ricys acted
upon it without any suspicion of the trick which had been
played.^ And the recourse of the payee against the drawer,
familiar also to modern law, is clearly admitted. The medieval
aspects of the case are, of course, the refusal to recognise a
'

'

written transfer of a chose in action, or, as the report puts

it,

droit et action, the existence (as in the earlier examples) of
tl>e

four parties to the

bill,

and the reference

to the Italian

merchants.

Enough

then has been said to prove the existence and legal

recognition of

bills

or letters of exchange at the beginning

Minor points can be dealt with afmust now make an attempt to trace the bio-

of the fifteenth century.

We

terwards.

logical development of the negotiable instrument.

hardly be disputed that the negotiable instrument of

It will

to-day
law.

still

It

is

most marked features of early
one of the very few surviving instances of the

retains one of the

formal contract. In spite of all modem legislation, in spite
of the Zeitgeist and its dislike of formalism, it is still extremely dangerous to depart from the letter of precedent in
negotiable paper.

and

changes
of

A

glance at the examples of the fourteenth

fifteenth centuries

five

in the

is

form of a

sufficient to
bill

show how slight are the

of exchange which the revolution

centuries has produced.

Printed In ZeiUchrift filr HnndeKsrecht, xxU. 99-?4.
Accordinjt to the Bolopnrsc Ordinnnce of H51, the protest had to he
mndr hefore a judrr (Martens, App. p. 61). Ilnd this precaution t)eeD
adopte<) in the case quoted, in all probability' the fraud would hare l>een
«

'

discovered.
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If in this

of antiquity,
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one respect the negotiable instrument smacks

in its

more

essential qualities

The

to the spirit of early law.

it is

opposed

wliolly

alicnahilit}' of rights in per-

sonam (to say nothing of proprietary rights) by simple endorsement or handing over of a document of title, the improvement of title by transfer, are very modern notions. It will
be sufficient if we follow up the track suggested by the first
of these qualities.

Choscs in action are inalienable

In the

in early

law for two reasons.

place the tribunals do not allow representation;

first

is unable to enforce his claim
regarded by the court as a stranger to the proceedings. In the second, a chose in action does not permit of
that corporeal and formal transfer which is essential to the
legality of early conveyances. These two considerations give

or, in other words, the transferee

because he

is

us the key to the history of negotiable instruments.
Primitive tribunals do not admit of representation.
is

a rule with which every student of law

here only point out the extreme tenacity with which

Law

held to the maxim. ^

Even

Roman method

the clumsy

This

We need

familiar.

is

German

so late as the twelfth century,

of adstipulatio

^

was used by the

contracting party who wished to provide for the enforcement
of his rights by a third person.

But there

arrives a period in the history of every pro-

gressive people

and

all

when

this rule

becomes a grievous nuisance,

According to
Europe is indebted

kinds of evasions are then attempted.

the great authority of Brunner, modern

for the earliest successful efforts of this character neither

now call Germany,' nor to France,* but to the
Lombard jurists, whose ideas, Teutonic in the
main, differed in many important respects from those of the
Transalpine Germans. Whether these differences, especially

to what we

genius of the

' Schroder, Lehrbuch der deutschen Rechtsgeschichte,
p. 709.
[Compare Brunner's essay on The Early History of the Attorney in English
Law, translated in the Illinois Law Review, 1908, III, 257.
Eos.]
' Cf.
Loersch and Schroder, Urkunden zur Geschichte des deutschen

—

Rechtes, N'os.
"
*

in

5, 25, 56, 60, 63, 68, 74, 81, 105.
Zeitschrift, xxii. p. 103.

Das
his

franzosische Inhaberpapier, p. 30 and passim; [now reprinted
Forschungen zur Geschichte des deutschen und franzosischen

Rechts, 1894.

— Eds.]
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conspicuous in Icgnl matters, were due to tho geographical
connection of the Lombards with the native soil of Roman

Law, or

some

to

of the

raci'-pcculiiirily

Lombard

too great a question to be mooted here.

Only

stock,

is

of im-

is

it

portance for English students never to forget the close affinit\- i)etwccn the Anglo-Saxon and the Lombard, an affinity
wliidi shews itself in politics
It is not,

'

and law

-

as well as in speech.

of course, to be expected that the earliest steps

of a reform such as we are seeking should be found

in legisla-

Primitive legislators do not trouble themselves

tion.

much

about commercial convenience; they are even apt to look
upon the rapid circulation of capital with grave suspicion.

The

art of the conveyancer, in which the

cially distinguished,

Two

is

Lombards were spe-

the origin of the reform.

great collections of early

Lombard documents have

recently been rendered accessible to the ordinary

The

first

htoria del

Memorie

student.

Documenti per servire all'
Diicato dc Lucca, the fifth volume of which con-

of these

is

the

tains a reprint of the cathedral

e

documents of the 7th, 8th,

During this period Lucca formed
part of the princedom or duchy of Tuscany, itself a part
of the Lombard Kingdom of Italy. Towards the close of the

9th,

and 10th

centuries.

became, of course, subject to the overlordship of the Frank empire; but the respect with which the
eighth century

it

conquerors treated Loml)ard institutions

The second

collection

well

is

the recently edited

is

known.

Codex Cavensis,

the reprint of the original deeds contained in the archives of
the ("luniac monastery at

La Cava, near

Salerno, founded

by Alferius Pappacarbone in the year 1011.'' Salerno, which
had previously formed part of the Lombard principality of
Bcneventum, became in the year 843 (the year of the Treaty
of Verdun), with the approval of its Prankish overlord, Ludwig the German, a separate duchy, and so remained until its
conquest by Roger Guiscard in 1077. The only fact which
• See this iden worked out by Sohm, Friinkische Reichs- und GerichtsVerfnssunff. p. ?4-2fi.
' E.
ft. in questions of Dower and the Trndiiio per rortulrtm.
' Coflcx
Ciivrnsis, synopsis, p. ix.
(It will intrrrst Uritish renders to
know thiit to the expense of the edition there rontrilmted. nmonpst others,
the Prnesidcns rchus Kegni Britannici ' nnd the ' Acadcmia cui tJtuIus
Innertemple.')
'
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makes against the character of the Codex as an exposition
of pure Loinbnrd practice, is the admittedly successful inroads of the Saracens into Southern Italy during the preCarolingian period.
But it is unlikely that the Lombard
lawyers would be seriously affected by Saracenic influence.
Of course the bulk of tlie documents in both collections come
long before the revival of the study of Roman Law in Italy.
Brunner arranges under four heads those clauses of the

Lombard documents which aim

at evading the strictness of

always an advantage
we may be allowed
to absorb his four classes into two, basing our arrangement
rather on the nature of the object aimed at, than on the
form of words by which that object is attained. Let it be
understood that our examples are taken from all kinds of
documents
gifts, sales, leases, bonds, and even wills.
Here the object of the conveyances is to provide
Class I.
specially for the enforcement of a right in personam, on
behalf indeed of the grantee, but through the agency of a
This attempt gives rise to the two forms
third person.
which Brunner has named (a) ExactionsMausel, and (b)
Stellvertretungsklausel. The former runs thus
per se aut
per ilium hominem cut ipse hanc cartulam dederit ad exigendum. It is found so far back as the year 771, in a curious
document in which a monk makes over to a church (amongst
other things) the right to aA'enge his death if he shall be
the early law of transfer.

But, as

it is

to simplify classification where possible,

—

:

murdered

A

—

i. e.

—

(doubtless) the right to recover his wergild.*

Lucchese document of the year 819 has a significant variaaut ad ilium homine{m) cui tu hanc pagina(m) pro
tion

—

anima tua ad exigendum et dispensandum
dispensandum, which appears again

dederis.^

in a will of the

refers to the dispensator, or clerical official

The

et

year 836,^

who disposed of

He forms an
testamentary capacity. The
Stellvertretungsklausel differs from the ExactionsMausel only
in form.
It runs
vel cui istum breve in manu paruerit in
the deceased's goods for the benefit of his soul.

important link

in the history of

—

Loersch and Schroder, No. 32.
Memorie di Lucca, No. 424.
'lb. No. 532.
'

'
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vicr noMtru,

iiiul

is

COMMKHCI.il.
to

found

Ije

in

LAW

numerous oxiunples of the

La Cava

documents, from the early ninth century onwards.'
The importiint point to notice nhout both these variiitions is
that they treat the transferee as the agent of the original

grantee, not as an independent acquirer.
Here we come upon a different
Class II.

plan, which

evidently contemplates an actual transfer of the beneficial
clauses is named by Brunner the
and is sulidivided by him into alternatire
and pure. His meaning will be apparent in a moment if wc
The altcmat'nv Intake an example of each .subdivision.
t'lhi
aut e'tdcvi hom'tni qui hunc
hahcrklmtscl rcatls thus
scriptum pro manibus abucrit,^ or, wiTiJ seu ad homincm ilium,
apud quern hrcbem iste in manu paruerit.^ It is found in
right.

Thi.s

group of

Inhttbcrklanscln,

—

The

the middle of the ninth century.

not quite so old.

is

The

earliest

reine Inhahcrklausel

example quoted by Brunner

—

(ad componcndum)
is under the year 962.
It runs thus
ad hominem aput qucm iste scribtus pnruerit,* and it is noteworthy that the earliest examples are nearly all concerned
with wills, or at least mortuary gifts.* The transition from
the alternative to the pure Inha\)erklauxcl simply consists

in

omitting the name of the original stipulator, and the step is
easily explained by the hypothesis that the latter form was
first

used

in cases

which,

in

the nature of things, the stipu-

lator could not expect to enforce his

The

first class

sake, the

'

own

of clauses, which we

representative

'

claim.

may

call,

for brevity's

clauses, seem rarely to have been

found north of the Alps. The Bolognese Ordinance of 1454
shows distinct traces of their influence in Italy when it says:
Et quod liceat cuicunque, cuius intersit. per se, rel alium
legitime intervenientem dictas Scripturas Librorum (deposit
receipts) petere kxecutioni manpari contra Scribcntem.^
And in the Stralsunder Stadtbuch for the years 1287-8 we
get this interesting entry:
Ludekinus dc Fontr dabit in

—

—

<Cf. Codrx Cnvensis, vol.

i.

\o. 11;

vol.

ii.

Nos. 11, Ml. 994, 943.

Mrmorir Hi I.iirrn, v. 1, No. 895.
"Codrx Cnvrnsi-!, ii. \o. J13.
•Codex Cnvrnsis, ii. No. JIH,
'

• S«« thf examples quoted in the Zeitschrifl. xxii. 505-510.
•Ordinnnre, xliii. i 3 (Martens, App. p. 57).
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fcsto beati Micliaelis vel

Gerardo dicto liepere uel suo ndn-

cuicuNauE, dummodo

Tio

But, with

10 mrc.^

apportaverit litcram creditivam

greatest possible deference,

llie

liardly be said that the

63

German phrase

— wer

it

can

diesen Brief

— conveys
force of
—
hanc cartulam
ad
Latin
cm
exigendum.
Stellvertretungsklausel —
And of
hat^ — Brunner
oder wer
Brief von ihretwegen
mit ilirem Willen inne hat

the full

equivalent

alleged

his

its

dederit

ipse

alleged

inne

diesen

quotes no example, though the Stralsund entry

be said to give us a

German

may perhaps

instance of the Stellvertretungs-

klausel.

Moreover, of the pure Inhaberklausel, which seems to posno special advantage over the alternative form, there appear to be but few early examples either in France^ or
sess

Germany. * The alternative Inhaberklausel, on the other
hand, had established itself firmly in western and central
Europe by the end of the thirteenth century. Sometimes it
is in a Latin form
quos dabunt praedicto Radolfo vel alicui
de concivibus nostris qui presentem literam presentavit coram
7iobis.^
But it soon acquires a vernacular familiarity
joft
den ghenen die dese lettren bringhen sal,^ oder behelder des

—

—

briefs,'

ou a celui qui cette lettre portera.^

Perhaps the most curious point about the Inhaber clauses
is that there seems to have been no necessity for the transferee of the claim to prove his title.
We are, of course,
familiar with the presumption of modem law in favour of
the holder

of negotiable

instruments.

But

it

is

a

little

startling to find, so early as the eleventh century, the guar-

dianship of a widow passing from hand to hand with a document. Yet in the year 1036 a certain ' comes Petrus ' by his
will

left

the guardianship

thereto, to his

of his wife, and all belonging
germani Malfred and John or illi viro cui

' Fabricius,
Das alteste Stralsunder Stadtbuch, p. 67, No. 526 (also
printed in Loersch and Schroder, No. 152).
-

Zeitschrift, xxiii. p. 228.

Das

franzosische Inhaberpapier, App. 29, 57.
See the rare examples quoted by Gareis, Zeitschrift, xxi. p. 372 n.
''Loersch and Schroder, No. 159.
•Loersch and Schroder, No. 161 (13th cent.).
'lb. No. 294 (15th cent.).
* Das franzosische Inhaberpapier,
p. 50 (13th cent.).
^
*
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Thirty years later, a certain
nianu parucrit.
court
as
appeared
in
f^uardiiin of the widow, and
clerk John
was accepted as such without a question on production of the
in cuius manu, ut supra scriptum est, praedocument
paruit.^
With rejrard to debts, we have an
scriptum
dictum
the
fiftcentli century, by the council
decision
tid
hoc
in
actual
Liihcck,
the head of tlie Ilanscatic
of the famous city of
its
appellate jurisdiction, the
League, and, by virtue of
tcriplum

in

—

greatest authority on conuncrcial law
*

Herman

in

fieniinny.

Ziderdissen, hurglicr of Kiiln on the Rhine, ap-

pearing before the honourable Council at Liibcck, arrests
•lohan Clcitzen, liurglier of the same, asserts and claims of

him 100 Rhenish gulden, which the same Johan Cleitzen owed
Frank Grcverode, burgher of Koln, his heirs or holder of
the letter (sinen cri-en ofte hehhern des t>rcTCs), and which
the same John with his own hand, so he openly acknowledged
and admitted, underwrote and with his signet sealed, which
before the council at Liibeck was read, yet he refuses to pay
Thereto Johan Cleitzen answers that
the debt in arrear.
Herman should shew his authority (macht) from Frank
Grcverode. Thereupon the aforesaid Council at I>ubcck decided that he has no right to it: As the letter contains the
words " hebbere des breves," and he admitted that he had
underwritten it, so must he answer thereto; if he has any
*
objection to make, let it be brought forward as right is.'
Here then is a clear recognition of the transferability of a
bond with the alternative Inhahcrkhiusch at the end of the
Later on we shall see that there came a
fifteenth century.
The
reaction in France which was not without its results.
English practice of the period seems to have been to make
to

the bond payable to the original creditor

x-el

suo ccrto attor-

' Dc ninsiiis.
Doubtless
.Series Prinoipiim Snlcrni, App. p. iii. No. 1wilt) tlio rfpreirntnlipf cliuisc'i tlic trnn-.fcrrc lind to sliow tiis nuttioritv

(see ttie literam rrrditirnm of tlie Strnlsiind entry).
controversy over the correctness of Bninner's tfieorj' in

Codex ("nven-iis nialcrinl, lins
two distinfniistied Itnlinn lejtnl

relatinff to tlie

nnd

.Seliiipfer,

interesting
respect, as

(.-Vn
ttiis

nriindileonc
Brnndileone, I>e
medievnli itnlinni (in

iiriscn lietween

liisforinns:

dette clniisole nl porfntore nri docimienfi
Schiipfer,
Rivistn di diritfo rommerrinle e mnrittimo, 1903, vol. I, No. 5)
II diritto priv/iti) dei pupoli perninnici con speciale riguardo all' Italia,
Kna.j
1907. vol. I, p. 9U.

cost

;

—

'

Locrsch and Sclirdder, No. 317.
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nato,^ and, to enforce this clause, Letters of Attorney, of

which examples are given by IMadox, ^ were doubtless necessary.
But it is time that we turn to the other side of the
difficulty.

All early systems of law require for the transfer of rights
a formal investiture or corporeal handling in the presence
Long after this corporeal
of the assembled community.
transfer has become a mere form, symbolized by such survivals as the turf, clod, twig, knife, staff, &c.,

it

continues

to exercise a practical influence on conveyancing law.

To

the conservative force with which medieval Germany held to
the Auflassung, a ceremony at first very real and practical,

afterwards merely formal, modern

Germany probably owes

her important Grundbuch system.
It

is,

therefore, of great interest to notice that, while the

other Teutonic races retained their symbolic investiture at
least until

the eleventh century, the Lombards, and their

kindred Anglo-Saxons, had adopted the simpler and more
modern form of traditio per cartam at a much earlier date.

The Anglo-Saxon conveyance by boc or charter is found as
early as the ninth century.^ In a Lombard document of the
eighth century, to which we have previously referred, the
donor of an advowson not merely transfers it by traditio
cartae, but recites that he obtained his title in the same way.*
Perhaps the clearest evidence of the distinction is to be found
in the directions to conveyancers contained in the Cartularium
Langobardicum of the eleventh century.^ The imaginary
pupil is directed to tradere per hanc pergamenam cartam
venditionis (such and such land) ad Johannem, quod dehinc
in antea a presenti die proprietario nomine faciat ipse et sui
' See Madox, Formulare Anglicanum, Nos. 641-645, 647-649, &c.
There
a bond in 27 Hen. VIII. made payable to the king, his executors or
assigns, but the exception in favour of the crown is well known.

is

="E. g. Nos. 107, 119.
'Earle, Land Charters, pp. 130, 139, 141, &c. These are grants by
private owners. Royal and episcopal grants by boc occur much earlier,
and there is a doubtful instance of a private grant in 692 (p. 13). The
royal consent, however, seems to have been required even for private
grants.
For other early examples, cf. Birch, Cartularium Saxonicum,
Nos. 30, 57, 81, &c.
* Loersch and Schroder, No. 32.
•Monumenta Germaniae, Leges, iv. p. 595. (Extracts given in Loersch
and Schroder, pp. 69-70.)
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hcredet aut cui ipse dfderint.

Tlic same practice

is

to hold

But if the conveying party be a
in the case of a Roman.
Saiian, a Kipuariikii, a Frank, a Goth, or an Alaninian, the
charter is to be placed on the ground, and upon it laid the
knife, notched stick, clod, twig, &c.

up

takes

'

The purchaser then

the charter {lexat curiam).

In some obscure way this peculiar difference appears to
have connected itself with the early Lombard law of contract.
Whatever mav be tlic philosophical explanation of the appearance of the contract as a legal phenomenon, it is pretty
certain that it represents historically a compromise between
litigants, secured by oath, pledges, and (generally) hostages.
The promisor is under no direct liability to the promisee;
the latter must enforce his security either against the xcadia

or the fidcjussores.^

The

course of the

Lombard law seems

Being familiar with the iraditio per carconveyances, it allowed the bond or document to act

to have been this.

tam

in

as the xcadium in contracts.

Naturally the particulars of the

transaction are transcribed into the document, but the early
is not (according to the English dictum) the contract
nor even evidence of the contract, but, literally, the
security for the contract.' Two points illustrate this truth

cautio
itself,

and one of them

forcibly,

is

of direct interest for the history

of negotiable instruments.
In the

first

place

it

will

be observed that nearly

early examples of cautio are penal stipulations.

larium Lanf^obardicum says expressly
traditionis adde:

et

— Et

in

all

the

The Cartuomnium fine

insupcr mittc poenam stipulationis nom-

The col&c.* But we need not rely on dicta.
Lucca and Salerno are full of eighth and ninth
century examples. ' In fact we might almost lay it down that
ine

que

est,

lections of

'
If the purchaser were an .Mamman there was added the mysterious
vandi/aFW.
• This is evident from the earlv example of the Edict of Rothar, caps.

(Mon. Corm. I.epes, iv.'sj.)
is sometimes expressly descrihed as firmitas (Memorie di
I.uccn, V. ?, \o. H).
(The position of the mrtn in conveyances is shown
by the fact that it was not written on till after the traditio.]
* I.oersch and Schroder,
p. 69.

359-3fifi.
*

The rnrta

\os. 19. 24. 96. 2», 30. 31. 33-.37. 39, U-W. fee.
Nos. 11. 13. 14, IS. 16, 90. 94. 9fi. &c. The
penalty wa.s usually in duplum, but a fixed sum was frequently named.

• Memorie di I.iiccn.
Codex Cavensis, Vol.

v. 2,

i..
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no transaction was completed at that time without a penal
stipulation.

The other point to
many early caution^s

notice

is

the extreme care with which

stipulate for the return of the docu-

ment on payment. Of course this clause only occurs in actual
bonds for the payment of money, not in conveyances containing merely penal stipulations.
But as early as the time of
the Angevin and Marculfian Formularies (seventh and early
eighth centuries) we find the clause et caucionem meam recautionem absque ulla evacuario
The evacuaria or Todbrief was a
formal document cancelling a bond alleged by the person
claiming on it to have been lost. There is an example so late
as the fourteenth century,^ and as it was issued by the Duke
of Austria himself (though he was only concerned in the
matter as protector of the Jew creditor) we may gather that
great importance was attached to the procedure. But, historically speaking, the stress laid upon the production of

cipere faciam,^ or

even,

vntercedente recipiamus.^

the cautio

easily demonstrable,

and quite natural.

Several
of the Lombard documents of the ninth century make the
is

express condition

—

et earn

(paginam) nobis

derit,* or, simply, et earn mihi ostenderit.^

in judicio osti-

If the creditor

could not produce the pledge, the presumption was that he

had

realized on

obligation to

it

;

and, as the debtor was under no personal

pay him, he naturally declined

wadium.
hardly going too far to say that

to do so except

in return for his
It

is

this

is

at least a

plausible explanation of the doctrine of presentation.
necessity for the production of a

The

bond (the profert of English

law) had become established before the appearance of

bills

Qui presentem literam peesentaverit,^ joft
den gJienen die dese lettren bringhen sal.
Thus the existence
of the fourth or presenting party, who appeared in our first
of exchange.

Loersch and Schroder, No. 17.
lb. No. 18.
' lb. No. 213.
For earlier examples see
Formules, I, Nos. 378-382.
' Memorie di Luccaj v. 2, No. 424.
"lb. No. 285; V. 3, Nos. 1107, 1148.
' Loersch and Schroder, No. 159.
'lb. No. 161.
'
'

Rozifere, Recueil

G^n^ral des
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The

limply iiccoiinti-d for.

is

'

pracscntcerdtr iind

mristcr van den hrifff continue as separate persons in the

Nethorliiiuis

till

the hcpiiininpj of the scvcnti-onth century.'

We

have seen ulreiuK' tliiit, by the end of the fifteenth century, presentation of Inhabcr papier was held to he sufficient
without further proof of title. This had, prohahly, always

Lombard

been the

rule,

but the northern Germans had long

documentary
document
that of the transferor and those of

held to the necessity for a special Willcbr'ief, or

There was indeed a theory that

transfer.

must have three seals,
two witnesses.' But the Lombard

this

rule ultimately prevailed.

We

have now arrived at the point at which biology passes
into history. The mercantile world is familiar, in the mid<lle
of the thirteenth century, with bonds or acknowledpmcnt.s of

debts which, thouph pfiven

orififinally to

A, can be enforced by

B, upon his production of the original document, with or
without document of transfer.
In the middle of the fourteenth century the mercantile world

exchange

in

the modern sense.

is

familiar with bills of

How

was the intermediate

step taken.'

Without professing any detailed knowledge of the
tion process,

it is

transi-

possible for us to lay our hands on instru-

ments which are clearly in the transition-stage. Let us read
this document, dated IS-tTt*, from the archives of Marseilles

:

—

Ego W.

dc sancto Siro,

cwU

Massilie, confitcor ct recog-

nosco robii Guidaloto Gitidi et Rainerio Rollandi,
sibus,

me

CAMBii a

hahitis.ie ct reccpissc

vobi.1

£216

13s. id.,

Smen-

ex causa PF.RMrTACioxis seu

pisanorum

in Pixis, renuncinn.i,*

^c; pro

quibus £216 13». id., dicte monete promicto vobis
per stipulationcm dare ct nolvere vobis vcl Dono de Piloso vcl

Raimacho de

lialchi consociis vcstriji vki. cri mandavkritis
turonensium apud Parisius in medio mense aprilis et
omnes depensas et dampna et gravamina quae pro dicto

100/.

Anfr, p. iS.
Coutumcs d'Anvcrs, vol. iv. p. 39, art. 42 and 43.
• I.ofrsrh and Schroder, No. 275.
* T. c. prohnhly rrnunrinn* txrrptiontm prmniae non numfralat vtl
alittm exrepiinnem tie jure rompettnlem.
(Srt Bologncse Ordinance,
xliil. { 1, Martens, App. p. i6.)
'

'
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petendo feceritis vel incurreritis ultra terminum
supradictum credendo inde vobis et vestris vestro simplici
verba absque testibus ct alia probatione ; obligans, (§-c. AcTestes (4).
tum Mass'diae juxta tabulas campsorum.
debito

Factum

publicum instrumentum.^

fuit inde

Thirty years later comes the following document from the
archives of Koln
WalleramtLs dictus de Juliaco viris prudentibus et amicis
:

—

suis carissimis, judicihus, scabinis, magistris civium et universis

Coloniensibus quicquid potest

civibus

dilectionis

et

quod ratum et gratum
liabeo, quod vos detis et assignetis centum marcas, quas michi
solvere tenemini in festo beato Martini hiemalis nunc futuro,
honoris.

Significo vobis presentibus,

.Friderico dicto Schechtere civi Coloniensi, et vos clamo per

praesentes quitos et absolutos de solutione dictarum centum

m-arcarum in dicto termine facienda. In cuius rei testimonium sigillum meum duxi praesentibus apponendum. Datum
Colonie 6 kalendas Mail, anno Domini, 1279.^
Once more
Viris discretis dominis Hermanno et Thideman/no de Warendorp, considibus Lubicensibus, Hinricus de Lon necnon
Comparavimus et
Johannes Tape salutem in omni bono.
emimus de Henrico Longo, fratre Johannis Longi, 10 libras
grossorum. Promittimus sibi solvere pro quilibet librum 9
die post visionem presentis.
marcas et 12 denarios in
:

—

H

Petimus ut dictam pecuniam solvatis nomine praedicti Hinrici
Johanni fratri sua. Valete semper. Datum in cena domini.
Petimus, ut Mis et aliis bene persolvatur. ^
This last example is of the year 1341. two years later than
the first true Bill of Exchange quoted above. ^ The Marseilles document is by far the most valuable, as it shows us,
almost beyond a doubt, the nature of the process which was
going on. The purchasers of the bill do not wish merely
they wish
to change their money from Pisan to French coin
also to have it remitted to Paris. W. de St. Cyr is a professional campsor or dealer in money, possibly with the actual
;

in Brunner, Das franzosische Inhaberpapier,
'Loersch and Schroder, No. 147.
'lb. No. 196.
* Ante, p. 55.

•Quoted

p. 73.
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He

right of coinage.

receives

from Guidi and

partners

his

a sum of Pisan money, and gives them, as we should say, a
The hill is attested hy witbill on Paris piiyable fo order.
nesses an«l becomes a public document (publicum instrumcn-

tum). The whole transaction is in striking accordance with
Piacen/a Ordinance of 1391,' which compels campsoreK

tJie

to give a written acknowledgment to their depositors confent'
itiff

that

thi-i/

have received the money deposited

and declaring that the acknowledgment, ax
in the

rcith

them.

urll an the entries

books of the campsores, shall be evidence

the creditors, sicut credcretur et fides daretur

in

si

favour of

dicta scrip-

tura et dicti Ubri esscnt solemne prBLicrsi instri'mentum.
in fact, be more tempting, and nothing more
dangerous, than to treat the Bill of Exchange as the counterpart of the old Roman literal contract.

Nothing could,

Of

the endless points which present themselves with regard

to the law of negotiable instruments

one can be touched upon here.

in

the Middle Ages, only

We have

seen that, by the end

of the fifteenth century, the holder of a bond or

bill,

contain-

ing the Inhaberklausel, was not obliged to show his

title.

advanced doctrine the French writers of
the sixteenth century protested, with remarkable success.*
Founding themselves on the maxim
un simple transport ne
saisit point
and carefully cutting out the following words
sans apprehension
they succeeded in compelling the
transferee of a bill of exchange to produce evidence of his
title. ^
This reactionary step seems to have led, in the first
place, to the introduction of bills drawn in blank ( promesses
en blanc), which were used for the concealment of usurious
transactions,* and were on that account forbidden by various
Parliamentary arrets of the early seventeenth century. Then
recourse seems to have been had to the old French form of

Against

this rather

—

—

—

—

order or viandat
&c.

— of

whicli

— d son command, a son command

examples are found

in the thirteenth

Naturally this form required some evidence of
'

Mnrtrns, /Xpp.

p.

title,

certain,^

century.

but the

IR.

I)ns franzosischc Inhnl>crpapier, p. 69.
Ihid.
•Tit. vi. of the Ortlinnnoe of 1673 Inys dawn specific rules
Suhjert of Lrt Intfrftt du rhnnrie rt du rerhaniir.
'
•

'

Quoted

in

Das

franiosische Inhabcrpopier, p. 74.

on the
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practice of indorsement had fully established itself by the
middle of the seventeenth century. The great Ordonnance
de Commerce of 1673^ distinguishes carefully between (a)

endossement, the mere signature of the payee, which only
made the holder an agent, and (b) ordre, containing the date

and the name of the purchaser {qui a payc la valeur en argent, marchandise, on autremcnt), wliich made the indorsee
full

owner, sans quHl ait besoin de transport, ni de significaHow the practice of indorsement was introduced it is

tion.

difficult to

prove; but

it

is

easy to see that the persistent

might keep alive the idea of the
original form of the document, and thus a writing which was,
in effect, an address to a new holder, would come naturally
i. e. on the back.
where the address of a letter usually came
use of the terms brief,

lettre,

—

We

have seen already, that in the earliest examples of

bills

of exchange the name of the drawee was indorsed.
This paper merely attempts to put together a few incidents
in the early history of the negotiable instrument.

It does not

Claims have been made, with
much plausibility,^ for a Jewish parentage; and Oriental
evidence must certainly be examined with care before it is

pretend to ascertain

rejected.
'

'

its

origin.

But such a task

requires scholarship.

Isambard et De Crusy, xix. p. 100.
Auerbach, Judische Obligationenrecht,

i.

283 and note.

PROMISSORY NOTES BEFORE AND AFTER
LORD HOLT'

51.

By William Cranch

*

a remote indorser of a promcame before the court below,
about a year before their decision in the present case. It was
in the case of Dunlop v. Silver and others, argued at July
r|"llIE question of
I

liability of

issory note, in Virginia,

term 1801,

in

The court took

Alexandria.

the vacation to

consider the case, and examine the law, and, at the succeeding

term, judgment was rendered for the plain tiff by Kilty, Chief

Judge, and Cranch, Assistant Judge, contrary to the opinion of

Judge Marshall.

The

.

.

.

plea was non assumpsit, and a verdict was taken for

the plaintiff subject to the opinion of the court, upon the
point, whether the holder could maintain an action against

the remote indorser of a promissory note.

is

The

statute 3

not

in

1786,

c.

&

4 Ann.

force in ^'irginia

29, by which

it

is

c.
;

9, respecting

but there

promissory notes,

an act of assembly,
enacted, that " an action of debt
is

may be maintained upon a

note or writing, by which the
person signing the same shall promise or oblige himself to

pay a sum

of money, or quantity of tobacco, to

another;"

' This
Essny first appeared as Note A to the case of Mandeville v.
Riddle, in tlie Appendix to Crnnch's Reports of Cases in the Supreme
Court of the I'nited States, vol. I, lft04. Large portions have l)een
omitted, chieflv the detailed quotations of cases.
•I7fi9-18.W.' llnrvnrd Collepe, A. B. ITBT, 1,1,. D. 18J0: admitted to
the .Massaclmsetts Bar in 1700, and to flie Wa.shinjrton Bar in 179-1;
a.ssislant judpe of the Circuit Court of the District of Columbia, 18011805; chief justice of the same, 1805-1855.
Othrr Puhlirntinnt: Reports of Ca.ses in the Circuit Courts of the
District of Columhia (6 volumes) and in the Supreme Court of the
I'nited States (9 volumes), 1801-I84I ; author of a code of laws for the

District.
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and that " assignments of bonds, bills and promissory notes,
and other writings obligatory, for payment of money or
and an assignee of any such may,
tobacco, shall be valid
but
thereupon, maintain an action of debt in his own name
;

;

but

shall allow all just discounts, not only against himself,

against the assignor, before notice of the assignment was
given to the defendant."
It will be observed, that this act gives no action against
the indorser or assignor, nor does

make any

it

distinction

between notes payable to order, and those payable only to
Hence, perhaps, it may be inferred, that it left
the payee.
such instruments as the parties themselves, by the original
contract, had made (or intended to make) negotiable, to be

governed by such principles of law as may be applicable to
At any rate, it seemed to be admitted,
those instruments.
that the act did not affect the present case.

The

principal question, then,

is,

whether

this action could

have been supported in England, before the statute of Anne.
I. In order to ascertain how the law stood before that
statute, it may be necessary to examine how far the custom
of merchants, or the lex m^rcatoria, was recognised by the
courts of justice, and by what means the common-law forms
.
of judicial proceedings were adapted to its principles.
The custom of merchants is mentioned in 34 Hen. VIIL,
cited in Bro. Abr., tit. Customs, pi. 59, where it was pleaded,
as a custom between merchants throughout the whole realm,
and the plea was adjudged bad, because a custom throughout
the whole realm was the common law. And for a long time,
it was thought necessary to plead it as a custom between
merchants of particular places, viz., as a custom among mer.

chants residing in

By

.

London and merchants in Hamburg, &c.
began to consider it as a

degrees, however, the courts

general custom.

But

Co. Litt. 182; 2 Inst. 404.

.

.

.

after this, in the year 1640, in Eaglechild's Case, re-

ported in Hetly 167, and Litt. 363, 6 Car. I., it was said to
have been ruled (in B. R.), " that upon a bill of exchange between party and party, who were not merchants, there cannot
but there may be a

be a declaration upon the law-merchant
declaration

upon assumpsit, and give

;

the acceptance of the

71
bill in
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evidence."

i>f

This decision seemed to confine the opern-

iaw-nierclmiit, not to contracts of

till'

to the persons of merchants:

scription, but

custom of merchants

nothinfr

is

tion of certain contracts.

Custom

LAW

.lac.

more than

Law

ft

certain de-

whereas, the

a rule of construc-

Diet. (Tonil. edit.)

tit.

Eaglcchild's Case, however, was over-

of Merchants.

18 Car. II., H. R. (IGGfi), in the case of
liou-e, 2 Keb. 105, 1!5S2, which was an action
by the indorsee against the drawer of a bill of exchange.
It was afterwards moved again, that this " is only a particubut,
lar custom among merchants, and not common law
per citr'uim, the law of merchants is the law of the land; and
the custom is good enough, generally, for any man, without
naming him merchant juilgiiRiit pro {ilaintifT, per totam
curiam, and they will intend that he, of whom the value is
said to be received by the defendant, was the plaintifTs
ruled

in

the

}\'oodxcard

v.

.

.

.

;

;

servant."

.

.

.

In the year 1760 (1 Geo. III.), in the case of Kd'ie v. The
East India Com pan ij, 2 Burr. 122fi, Mr. Justice Foster said,

" Much has been said about the custom of merchants
but
the custom of merchants, or law of merchants, is the law of
the kingdom, and is part of the common law. People do not
sufficiently distinguish between customs of different sorts.
The true distinction is, between general customs (which are
part of the common law) and local customs (which are not
so).
This custom of merchants is the general law of the
kingdom, part of the common law, and, therefore, ought not
;

to have been left to the jury, after

it

has been already settled

by judicial determinations." ... In the case of Pillans 4"
Rose V. Van Mierop 4- Hopkins, 3 Burr. 1669, Lord Mansfield says, " the law of merchants and the law of the land
is

the same;

of merchants;

a witness cannot be admitted to prove the law
we must consider it as a point of law."
.

This chronological

list

.

,

of authorities tends to elucidate the

manner in which the custom of merchants gained an establishment in the courts of law, as part of the common or general
law of the land

;

and shows that

ought not to be considered
law, but as an essential
and that it always was of co-equal

as a system contrary to the

constituent part of

it,

it

common
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authority so far as subjects existed for

why

reason

it

it

to act upon.

75

The

was not recognised by the courts, and reduced

to a regular system, as soon as the laws relating to real estate,

and the picas of the crown, seems to

be, that in ancient times,

the questions of a mercantile nature, in the courts of justice,

bore no proportion to those relating to the former subjects.

.

.

.

Another reason, perhaps, why we

see so

much

tardiness in

the courts in admitting the principles of commercial law in
practice, has been the obstinacy of judicial forms of process,
difficulty of adapting them to those principles which
were not judicially established, until after those forms had
Much of
acquired a kind of sanctity from their long use.
the stability of the English jurisprudence is certainly to be
and although
attributed to the permanency of those forms
it is right, that established forms should be respected, yet
it must be acknowledged, that they have, in some measure,

and the

;

obstructed that gradual amelioration of the jurisprudence
of the country, which the progressive improvement of the

demanded. It required the transcendent
and the confidence in those talents, which were possessed by Lord Mansfield to remove those obstructions.
When he ascended the bench, he found justice fettered in the
forms of law. It was his task to burst those fetters, and to
state of civil society
talents,

transform the chains into instruments of substantial justice.

From

that time, a

new sra commenced

in the history of

Eng-

His sagacity discovered those intermediate terms, those minor propositions, which seemed wanting
to connect the newly-developed principles of commercial law
with the ancient doctrines of the common law, and to adapt
the accustomed forms to the great and important purposes

lish

jurisprudence.

of substantial justice, in mercantile transactions.
II.

By

Forms of pleading often tend

to elucidate the law.

observing the forms of declarations, which have, from

time to time, been adapted, in actions upon

we may, perhaps, discover

the steps

allowed actions to be brought

bills

of exchange,

by which the courts

upon them, as substantive
any consideration for the

causes of action, without alleging

making or accepting them.

The

first

forms which were used,

76
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take no notice of the custom of merchants, as creating a liabut by
bility distinct from that which arises at common hiw
;

making

iiso

of several

fictions,

l)ring

the case witliin

general principles of actions of a.ssumpxit.

The

oldest

the

form

recollected, is to be found in Ilastcll's Kntrics, fol.
under the head " Action on the ("asc upon promise
Uastell finished his hook, as appears by his
to pay money."
preface, on the 28th of March 15fi+, and gathered his forms
from four old books of precedents, then existing. This decla-

which

is

10,(rt)

ration sets forth that
A. complains of

&c., for th.it whereas, the s.iid A.,

by a cerattorney, factor and deputy in this
behalf, on such a day and year, at L., at the special instance and
request of the said B., had delivered to the said B., by the hand
of the said I. C, to the proper use of the said B., 110/. 8». 4d.
tain

I.

C,

his

15.

surticient

money of England; for which said 110/. Ss. id., so to the
said B. delivered, he, the said B., then and there, to the said I. C.
(then being the sufficient attorney, factor and deputy of the said
lawful

A. in this behalf) faithfully (iroiiiised and undertook, that a certain .lohn of G. well and faithfully would content and pay to
Reginald S. (on such a day and year, and always afterwards,
hitherto the sufficient deputy, factor and attorney of the said A.
in this behalf), -US '2-S ducats, on a certain day in the declaration
mentioned. And if the aforesaid .lohn of G. should not pay and
content the said Reginald S. the said •1-4.'? 2-.S ducats, at the time
above limited, that then the said B. would well and faithfully pay
and content the said A. 110/. 8*. !•</., lawful money of England,
with all damages and interest thereof, whenever he should be
thereunto by the said A. requested. It then avers, that the said
443 2-.S ducats were of the value of 110/. 8s. id., lawful money
of England, that .John of G. had not paid the ducats to Reginald
S., and that if he had paid them " to the said R., I. B., and
associates, or to either of them, then the said H-.S 2-S ducats
would have come to the l)enefit and profit of the said A. Yet the
said B., contriving, the aforesaid A., of the said 1 10/. 8s. id. and
of the damages and interest thereof, falsely and subtly to deceive
and defraud, the same, or any part thereof, to the said A., although often thereunto required, according to his promise and
undertaking aforesaid, had not paid, or in any manner contented,
whereby the said A., not only the ])rofit and irain which he, the
said .A., with the said 110/. 8*. id., in lawfully bargaining and
carrying on eonimeree might have acquired, hath lost; but also
the said .\.. in his credit towards diverse suhjeets of our lord the
king (especially towards R. H. and I. A., to whom the said A.
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was indebted in the sum of 110/. 8s. \d., and to whom the said A.
had promised to paj' tlie same llOZ. 8s. 4rf., at a day now past,
in the hope of a faithful i>erformance of the promise and undertaking aforesaid), is niucli injured, to his damage," &c.
This declaration seems to have been by the indorsee of a bill of
exchange, against the drawer. For although nothing is said of
a bill of exchange, or of the custom of merchants, yet the facts
stated will apply to no other transaction. It appears, that ducats
were to be given for pounds sterling; this was in fact an exchange.
Again, the defendant promised to repay the original
money advanced, with all damages and interest; this is the precise
obligation of the drawer of a bill of exchange, according to the
law-merchant.
.
.

.

In the oldest books extant in the English language on the
viz., Malynes' Lex Mercatoria,
written in 1622, and Marius's Advice, which appeared in
subject of the law-merchant,

1651,
cerned

it

is

said, that regularly there are four persons con-

in the

negotiating a

bill

of exchange.

A., a

merchant

Hamburg, wanting to remit money to D., in England, pays
his money to B., a banker in Hamburg, who draws a bill on
C, his correspondent or factor in England, payable to D.,
in

England, for value received of A. But in the declaration
above recited, there are five persons concerned; and if, as is
supposed, that transaction was upon a biU of exchange, the
fifth person must have been an indorsee, or assignee of the
bill.
Anotlier reason for supposing this to be the case, is,
that Rastell has no other form of a declaration by an indorsee,
although he has two by the paj'ee, viz., one against an acceptor and one against a drawer.
These are the greater part of the precedents of declarations on bills of exchange, to be found in the printed books,
in

.

.

.

Anne and in all of them, those facts
are stated which bring the case within the principles which
were considered as necessary to support the action of assumpbefore the statute of

;

in general cases, at common law.
In the more modern
forms, the liability of the defendant, under the custom, is
considered as a sufficient consideration to raise an assumpsit,

sit,

without averring those intermediate steps which

may

be con-

sidered as the links of the chain of privity which connects the
plaintiff with the defendant.

The reason

of this change of

78
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form

wa.s, probiihlv, the considiTiition tlint

links

were only

fictions, or

never nrcessiirv fo be
stood, at
whicli

it

presumptions of law, which were

statoci.

.

.

.

how the law-merchant was underthe time of the statute of Anne, and the manner in

linving

III.

those intcrinrdiiite

was

tlius

seen

a|)pli('d to tlie

forms of judicial process,

it

will

now be necessary to inquire, at wliat time the law-merchant
was considered as applicable to inland bills, and what was
the law respecting such bills and promissory notes, prior to

the statutes of 9
It is

came

& 10 Wm.

III., c. 17,

and 3 & 4 Ann.,

not ascertained exactly at what time inland

into use in EnfTlnnd, or at

what period they were

considered as entitled to the privilej^es of

bills

c. 9.

bills first
first

of exchange,

under the law-merchant. But there was a time, when the
law-merchant was considered as " confined to cases where one
of the parties was a merchant stranger," 3 Woode.son, 109;
and when those bills of exchange only were entitled to its
privileges, one of the parties to which was a foreign merchant.
This .seems to have been the case, at the time [162!i] when
Malynes wrote his Lex Mercatoria, in the 4th page of which,
he .says, " He that continually dcalcth in buying and selling
of commotlities, or by w-ay of permutation of wares, both at
home and abroad in foreign parts, is a merchant." It may
be ob.served also, that Malynes takes no notice of inland bills;
lience, we may presume, that they were not in use in his time.
... In the ca.se of Bro-mxcich v. Loi/d, 2 Lutw. l.')8.5 (Hil.,
8 Wm. III., C. n.) Chief Justice Treby .said, " that bills of
exchange at first were extended only to merchant strangers,
trading with English merchants; and afterwards, to inland
bills between merchants trading one with another here in
Kngland and after that, to all traders and dealers, and of
:

late, to all

persons, trading or not."

And

in

Duller

v.

Cripx,

Mod. 29 (2 .\nn.). Lord Chief Justice Holt said, he renu'ml>ered " when actions upon inland bills of exchange first

f>

began."

Perhaps Lord Hoi.t might have been correct as to the time
when actions upon inland bills first began, or rather when the
first notice was taken of a difference between inland and foreign bills but it appears probable, that inland bills were in
;

;

51.
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Marius

79
first

published his Advice concerning Bills of Exchange, in 1651,
half a century before

Lord Holt

sat in the case of Buller v.

Crips, as appears by Marius's preface to his second edition

and he there says, he has been twenty-four years a notarypublic, and in the practice of protesting " inland instruments
and outiand instruments." In p. 2, speaking of a bill between
merchants in England, he says, it is " in all things as effectual
and binding as any bill of exchange made beyond seas, and
payable here in England, which we used to call an outiand
If we go back twentybill, and the other an inland bill."
four years from 1651, the time when IVIarius first published
his Advice, it will bring us to the year 1627
but if we go
back twenty-four years from 1670, the probable date of his
2d edition (which was probably his meaning), it will give us
the year 16'i6, as the earliest date to which we can trace them.
;

in his Lex Mercatoria, of 1622, does not notice
them, and as Marius mentions them as existing in 1646, it

As Malynes,

seems probable, that they began to be in use between those

two periods.
It

.

.

.

certain, that 'promissory notes

is

continent, in those commercial cities

were in use upon the
and towns with which

England carried on the greatest trade, long before that
and were negotiable under the custom of merchants,
in the countries from whence England adopted the greater
period

;

part of her commercial law. The}' were called bills obligabills of debt, and are described with great accuracy
by Malynes, in his Lex Mercatoria, p. 71, 72, &c., where he
gives the form of such a bill, which is copied by Molloy, in
p. 447 (7th edition, London, 1722), and will be found in
substance exactly like a modern promissory note.
tory, or

"

A. B., merchant of Amsterdam, do, by these presents, acto be indebted to the honest C. D., English merchant,
dwelling at Middleborough, in the sum of 5001. current money,
for merchandise, which is for commodities received of him to my
content
which sum of 500Z. as aforesaid, I do hereby promise
to pay unto the said C. D. (or the bringer hereof), within six
months after the date of these presents. In witness whereof, I
have subscribed the same, at Amsterdam, this
day of July,
I,

knowledge

;

80
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This

nothing more thnn a verbose promissory note,
its redundiincies, is simply this: For vnluc
promise to pny to C. D., or bearer, 500/. in six

is

which, stripped of
received,

I

months ufter date.
As Malynes says nothing of inland
.

.

.

bills,

and yet

so very

is

respecting j)roniissory notes, the probability

pnrticiiiiir

that the anticiuity of

former, and

tliat

of merchants.

tiie

latter

is

is,

greater than that of the

they were more certainly within the custom

Indeed, there

a case prior to any

is

in

the

books upon inland bills, which is believed to have brought
upon such ft promissory note, or bill obligatory, as is describwl by Malynes.
It is in Godbolt 49 (Mich., 28 & 29
Eliz.,

Anno 1586),
r

>

" .\n action of debt w.as broiipht upon a concessit soh'ere, according to the law-nuTclmnt, and the custom of the city of Bristow, and an exception was taken, because the plaintilf did not
make mention in the declaration of tlic custom; but because in
the end of his plea he said ' proteslando, se srqui querelam secundum consuetudinem civitatis Briston',' the same was awarded to
be good and the exception disallowed."
;

Baron Comyns, in his Digest, tit. Merchant, F. 1,
abridging the substance of what Malynes had said
upon the subject of bills of debt, or bills obligatory, does not
hesitate to state the law to be, that " payment by a merchant

Lord

F. 2,

shall be
bill

or

C"h.

in

made

bill

in

money or by

Payment by

bill.

bill,

is

by

of credit or bill of exchange. A bill of debt,
obligatory is, when a merchant by his writing acknowl-

of debt,

bill

edges himself
at such

ft

in

debt to another

day, and subscribes

it,

in

such a sum, to be paid

at a

day and place

certain.

put to it.
But such bill binds by the
custom of merchants, without seal, witness or delivery. So
So,
it may lie made payable to bearer, and upon demand.
it is sufficient, if it be made and subscribed by the merchant's
Sometimes, a

seal

is

of debt

servant.

So, a

quoties.

And now by

writing,

bill

may

be assigned to another totics

the stnt. 3

&

made and signed by any

4 Anne,

c.

9, all notes in

person, or the scn'ant or

agent," &c. (reciting the terms of the statute).
By thus
arranging his quotations from Mal_\Ties under the same head
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with the statute of
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respecting promissory notes,

it

is

to be inferred, that he considered the custom of merchants,
respecting bills of debt, as stated by Malyncs, to be the cause

or origin of the statute respecting promissory notes ; and by
connecting the former with the latter by the conjunction

" and,"

it

seems to be strongly implied, that he considered the

statute only as a confirmation of what was law before.

That

he was correct in this opinion, and that the foreign custom
of merchants respecting promissory notes, mentioned by
Malynes, was gradually and imperceptibly engrafted into the

English law-merchant, at the same time, and under the same
bills, and that that custom was acknowledged repeatedly b}^ solemn legal adjudications in the English

sanction with inland

courts, before the statute of Anne, will probably be admitted

when the

authorities are examined, which will be presented

A greater degree of weight will be
attached to the opinion of Comyns, when it is recollected, that
he was either at the bar or on the bench, during the reigns
in the following pages.

of

King William

III.,

Queen Anne, Geo.

must, therefore, have known
statute,

how

what motives produced

it,

intent of the parliament in passing

The

and Geo.

II.,

and

and what was the true
it.

.

.

.

and promissory notes began to
England, was probably about the year

time when inland

be in general use in

I.

the law stood before th*

bills

1645 or 1646; and their general use at that time may be
accounted for by the facts stated in Anderson's Hist, of
Commerce, vol. 1, p. 386, 402, 484, 492, 493, 519 and 520.
In the year 1638 or 1640, King Charles forcibly borrowed
200,000/. of the merchants of London, " who had lodged their

money

in the king's mint, in the tower,

which place, before

banking with goldsmiths came into use, in London, was made
a kind of bank or repository for merchants therein safely to
lodge their money
but which, after this compulsory loan,
was never trusted in that way any more. Afterwards, they
;

generally trusted their cash with their servants, until the civil

war broke out, when it was very customary for their apprentices and clerks to leave their masters, and go into the army.
Whereupon, the merchants began, about the year 1645, to
lodge their cash in goldsmiths' hands, both to receive and pay

;

82
for thcni;
of London
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until whicli time, tlic

coins of gold and

whole and proper business

buy and

fjoldsniitlis wiis, to

LAW
plate and foreign

sell

silver," &c.

" This account," snvs Anderson, " we have from n scarce and
most curious sninll j)nnjphlct, printed in 1(576, entitled The mystery of the new-fasliioned goldsmiths or hankers discovered, in
eight (junrto pages," from which he extracts the following passage:
*
Such merchants' servants as still kept their masters" running
cash, had fallen into n way of clandestinely lending it to the
goldsmiths at four pence per cent, per diem; who, hy these and
such like means, were enabled to lind out great quantities of cash
to necessitous merchants and others, weekly or monthly, at high
interest; and also Ix'gan to discount the merchants" bills, at the
'

That much about this time, they
(the goldsmiths or new-fashioned bankers) began to receive the
rents of gentlemen's estates remitted to town, and to allow them
and others, who put cash into their hands, some interest for it, if
it remained a single month in their hands, or even a lesser time.
This was a great allurement for people to put their money into
their hands, which would bear interest until the day they wanted
it; and they could also draw it out by 100/. or fiCil. &c., at a time,
as they wanted it, with infinitely less trouble than if they had lent
The consequence was,
it out on either real or personal security.
that it quickly brought a great quantity of cash into their hands
so that the chief or greater ])art of them were now enabled to
supply Cromwell with money, in advance on the revenues, as his
occasions required, upon great advantage to themselves.'
" After the restoration. King Charles being in want of money,
they took ten per cent, of him barefacedly and by private contract on many bills, orders, tallies and debts of that king, they
got twenty, sometimes thirty j)er cent, to the great dishonor of
like or a higher rate of interest.

;

the government.

This great gain induced the

become more and more lenders

to the king;

goldsmiths to

to anticipate all the

revenue; to take every grant of parliament into pawn, as soon as
it was given; also to outvie each other in buying and taking to
pawn, bills, orders and tallies; so that in effect all the revenue
passed through their hands. And so they went on, till the fatal
."
shutting of the exchequer, in the year 1672.
.

.

Tliis short history of the goldsmiths will account for the

sudden increase of paper credit, after the year 1645, and
renders it extremely probable, that inland bills and promissory notes were in very general use and circulation. Indeed,
we know that to be the fact, from the cases in the books;
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upon examining which, we shall
made between inland bills

tinction

83

that there was no disexchange and promissory

find,

of

they were both called bills ; they were both called
sometimes, they were called " bills or notes." Neither
the word " inland," nor the word " promissory," was at this
time in use, as applied to distinguish the one species of paper
from the other. The term " promissory note " does not seem
notes

;

notes

;

to have obtained a general use, until after the statute. There
was no distinction made, either by the bench, bj' the bar, or

by merchants, between a promissory note and an inland bill,
and this is the cause of that obscurity in the reports of mercantile cases during the reigns of Charles II., James II., and
King William, of which Lord Mansfield complained so much
in the case of Grant v. Vaughan, 3 Burr. 1525, and 1 W. Bl.
where he says, that in all the cases in King William's
for without searching the
is great confusion
record, one cannot tell whether they arose upon promissory
notes, or inland bills of exchange. For the reporters do not
express themselves with sufficient precision, but use the words
'
note ' and bill promiscuously." This want of precision
is apparent enough to us, who now (since the decision of
Lord Holt in the case of Clerk v. Martin) read the cases
decided by him before that time but at the time of reporting

488

;

time " there

;

'

'

;

them, there was no want of precision in the reporter, for
there was not, in fact, and never had been suggested, a difference in law between a promissory note and an inland bill.
They both came into use at the same time, were of equal

commerce, depended upon the same principles, and
were supported by the same law.
rV. The case of Edgar v. Chut, or Chat v. Edgar, reported
in 1 Keb. 592, 636 (Mich. 15 Car. II., Anno 1663), seems
to be the first in the books which appears clearly to be upon
an inland bill of exchange. Without doubt, many had preThe case was this: A
ceded it, and passed sub silentio.
butcher had bought cattle of a grazier, but not having the
money to pay for them, and knowing that the parson of the
parish had money in London, he obtained (by promising to
benefit to

pay

for it) the parson's order or bill on his correspondent,

a merchant

in

London,

in favor of the grazier.

The parson

84
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In consccjucnce of wliich,

pay the

did not

LAW

draft,

and

tlie

pfrazier

the parson, and dcchired on

ii^iiinst

was moved

the

custom of merchants. It
but it
tliat neither tlie drawer nor the payee was a merchant
was held to be sufficient, tliat the drawee was a mcrcliant.
Tlie case of Shcldcn v. Hentley, 2 Show. 161 (33 Car. II.,
B. R., Anno 1(580), was

in arrest of judfjiiient,
;

.

.

.

" upon a note luider seal, whereby the defendant promised to
pay to the bearer thereof, upon delivery of the noti\ 100/., and
avers that it was delivered to him (nieaninj; the defendant), by
the hearer thereof, and that he (the plaintiff) was so."
It was
otijected, that this was no deed, because there was no person
named in the deed to take by it. But it was answered, that it was
not n deed until delivered, and then it was a deed to the plaintiff.
Court. "The person seems sufficiently described, at the time
that 'tis made a deed, which is at its delivery: and supjiose, a
bond were now made to the Lord Mayor of London, and the
party seals it, and after this man's mayoralty is out, he delivers
the bond to tlie subsequent mayor, this is pood; rt trailitio facit
charlam loqui.
And by the delivery, he expounds the person
before meant as when a merchant promises to pay to the bearer
of the note, anyone that brings the note shall he paid. But Mr.
Justice Jones said, it was the custom of merchants that made that
;

good."

Here,

it

will

he observed, that the court,

in

order to eluci-

date the subject before them, refer to principles of law more
certain and better known,
able to bearer

^jood,

is

viz., that a promissory note payand that promissory notes were within

the custom of merchants.
If

had

.

.

.

any doubt could remain, that the case of Hill
fully settled the law, that proniissory notes

v.

Lewis

were within

the custom of merchants, that doubt must have been completely removed

by the case of Williams v. Williams, decided
in the same year, in the king's bench (viz.,

at the next term

Posch.,

The
bard

.'>

\V.

«:

AL, Anno 1(592), C'arth. 269.

Thomas Williams, beinu a jfoldsmith in Lombrought an action on the ease against .Toseph Williams,

plaintiff.

street,

;

51.
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the projector of the diving engine, and declared upon a note

drawn

by one John Pullin, by which he promised
said Joseph Williams, on a day certain

to the

to ])ay 1'2L
;

]().s.

and he indorsed the

note to one Daniel Foe, who indorsed it to the plaintiff, for like
value received. And now, the plaintiff, as second indorsee, declared in this manner, viz., " that the city of London is an ancient
city, and that there is, and from the time to the contrary whereof
the memory of man dotli not exist, there hath been, a certain
ancient and laudable custom among merchants, and other persons
residing and exercising commerce, within this realm of England,
used and approved, viz., &c. So sets forth the custom of merchants
concerning notes so drawn and indorsed ut supra, by which the
first indorser is made liable, as well as the second, upon failure of
the drawer, and then sets forth the fact thus, viz. And whereas
also, a certain John Pullin, who had commerce by way of merchandising, &c., on such a da}"^, at London aforesaid, to wit, in the parish of St. !Mary le Bow, in the ward of Cheap, according to the
usage and custom of merchants, made a certain bill or note in
writing, subscribed with his name, bearing date, &c., and by the
said bill or note, promised to pay, &c., setting forth the note
and
further, that it was indorsed by the defendant to Foe, and by Foe
to the plaintiff, according to the usage and custom of merchants
and that the drawer having notice thereof, refused to pay the
money, whereby the defendant, according to the usage and custom
of merchants, became liable to the plaintiff, and in consideration
thereof, promised to pay it, &c., alleging that they were all persons who traded by way of merchandise, &c.
" To this, the defendant pleaded a frivolous plea, and the
plaintiff demurred; and upon the first opening of the matter, had
judgment in B. R. And now, the defendant brought a writ of
error in the exchequer chamber, and the only error insisted on
was, that the plaintiff had not declared on the custom of merchants in London, or any other particular place (as the usual
way is), but had declared on a custom through all England, and
if so, it is the common law, and then it ought not to be set out
by way of custom and if it is a custom, then it ought to be laid
in some particular place, from whence a venue might arise to try
it.
To which it was answered, that this custom of merchants
concerning bills of exchange is part of the common law, of which
the judges will take notice ex officio, as it was resolved in the case
of Carter v. Donmish, and therefore, it is needless to set forth
the custom specially in the declaration, for it is sufficient to say,
that such a person, according to the usage and custom of merchants, drew the bill; therefore, all the matter in the declaration
concerning the special custom was merely surplusage, and the
declaration good without it. The judgment was affirmed."
:

;

;
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There cannot

n stronfjor

l)c

timn

c/ise

judj^nient wiis rendered for the pliiintiiT

On denmrrer,

this.

the kind's hunch,

in

wliich judgment whs uffirnied, upon ftrgunient, upon ii writ
of error in the exchetjuer ehaniher, on the very point of tlie
custom; so that here was the unanimous concurrence of all
the judj^s of Kiifjhind. This case, it is believed, has never
l)een denietl to he law, either before or since the statute of

A

Anne.

short note of this case

is

to he found

name of WtU'uims v. FU'ld,
that where a bill is drawn payable
he indorses it to B., who indorses it
by

the

to B., the last indorsee

in

in 3 Salk. (38,
these words, " Ruled,

to

W.

to

C, and

may bring an

paid."

it

is

the indorscr, that the

a new

money

bill,

and

shall be

"
.

1

'

.

.

Harckin.i

B. R.),

Iry-

and

he indorses

action against any of

the indorsers, because every indorsement
implies a warranty

R., or order,

Cardi/, in the next year (Mich., 10

v.

Ld.

Raym.

upon a promissory

:J60

;

1 Salk!

Wm.

III.,

65; Carth. 466, was also

note.

" The plaintiff brouplit an action on the case, upon a bill of
exchange " (says the reporter), " against the defendant, and declared upon the custom of nierchants, which he showed to he thus:
that if any merchant subscribes a bill, by which he promises to
pay a sum of money to another man, or his order, and afterwards,
the j)erson to wliom the hill was made payable, indorses the said
bill, for lli<' payment of the wliole sum therein contained, or any
part thi-reof. to another man, the first drawer is obliged to pay
the Slim so indorsed to the person to whom it is indorsed payable;
and tlien the plaintiff sliows tliat the defendant being a merchant,
suhseribed a hill of Hi/. 19*. payable to Bl.ackman, or order;
that Hlackman indorsed \!il. 4«. of it, payable to tlie jilaintifT,"
&c. On demurrer, the declaration was adjudged ill; " for a man
for he cannot make
cannot apportion such personal contract
n man liable to two actions, where by the contract he is lialih- hut
to one." " But if the plaintiff had acknowledged the receipt of the
Hi. 1 .'i*. the declaration had been pood."
.'\nd Hoi.t. C'lii<-f .Iiis;

said, " that this

is not a particular local custom, but the
of merchants, of which the law takes notice."
Salkeld, in reporting this case, begins thus: " A. having a bill of
exchange ujmn B., indorses part of it to I. S., who brings an
action for his part," Sec.

tice,

common custom

This, compared with Lord Raymond's report of the ca.se,
shows what has been already so often mentioned, that no
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had yet been discovered between the law respecting
promissory notes, and that concerning inland bills of ex-

difference

Even Lord Raymond

change.

states

exchange, and immediately shows

it

it first

to be a

bill

of

to have been a promis-

So glaring a contradiction could not have passed
if a promissory note and an inland bill of exchange had not been considered as the same thing. In this;
case, it will be remarked, that upon demurrer, the court said,
that this declaration, upon the custom of merchants, on a
promissory note, by the indorsee against the maker, would
have been good, if the receipt of the SI. 15s. had been acknowlsory note.

uncorrected,

edged.

We

.

.

.

have now examined

all

the reported cases

sory notes, from the time of the

first

upon promis-

introduction of inland

Lord Holt's decision in the case of Gierke
any others are to be found, they have
V.
At
escaped a diligent search. They form a series of decisions
for a period of more than thirty years, in which we discover
bills,

to the time of

Martin.

least, if

an uncommon degree of unanimity as well as of uniformity.
the law clearly established to be the same upon promissory notes as upon inland bills
and we find no evidence that
the latter were in use before the former. There is not a contradictory case, or even dictum, unless we consider as such
the doubt expressed in the case of Butcher v. Sidft, cited by
Comyns but that case is not reported, and therefore, it is
impossible to say, upon what ground the doubt was suggested.
The cases upon promissory notes and inland bills go to establish not only their likeness in every respect, but even their
identity; for the former are almost uniformly called inland

We find

;

;

bills.

V. Upon examining the printed books of precedents, during the above period, we shall find that the common usage
was, to declare upon a promissory note, as upon an inland
bill of exchange.
The first precedent of a declaration upon a promissory

note is that in Brownlow, Latine Redivivum, p. 74, which is
prior [1678] to any of the declarations upon inland bills of
exchange. It is, in substance, as follows, that there is, and

was, from time immemorial, a custom

among merchants

at

;
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nicn-linnts at Crozict, that

("rozict should

make any

hill

if

of exchan/?e,

any
and

bv the said hill should acknow Icdfre himself to he indebted
to another merchant, in any sum of money, to he paid to such
other merchant, or his order, and such merchant to whom the
same should he payable, should order such sum to be paid to
another merchant, and such merchant to whom the same was
payable, should rc(juest the merchant who acknowlcdfjeil himself so as aforesaid to be indebted, to pay such sum to such
other merchant to whom he had ordered the money to be paid
and if, upon such request, the merchant who acknowledgcjl
himself to be indebted in the sum in such bill and indorsement
mentioned, should accept thereof, then he would become
charpeable to pay the said sum to the person to whom it was
by the said bill and indorsement directed to be paid, at the
in the said bill

mentioned, according to the tenor thereof.

It then avers, that

on the 8th M;iy 1678, the defendant, ac-

time

oordinjT to the custom .aforesaid, acknowledged himself to
l>e

indebted to one AI.

M.

in /jSs., which he obliged himself
probably misprinted) to pay to the

and

his assigns (this

said

M. M., who, by indorsement on the same bill
at
ordered the money to be paid

on
tiff,

,

is

,

which

bill

of exchange,
to the plain-

of exchange afterwards, to wit, on

,

saw and accepted, by which acceptance, and by the usage aforesaid, tlie defendant became liable,
&c., and in consideration thereof, promised to pay, &c. There
is, in the same book, p. 77, a declaration upon a bill of exchange at double usance, which is probably upon an inland
bill, as the custom is alleged, generally, among merchants,
but docs not say at what place. ...
In 2 Mod. Intr. 126, is another declaration upon tlio custom, by the indorsee against the maker of three promissory
notes, dated in 1697.
This declaration is precisely like a
modern declaration upon a promissory note, excepting that
the note is called a bill, and is said to be made and indorsed
" according to the custom of merchants," " whereby, according to the custom of merchants," the defendant became liable,
and so being liable, /fcc. In p. 122, is another by payee v. the
maker of a promissory note, calling it a " bill or note," and
at

,

the defendant

:

:
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setting forth the custom specially.
In every case upon a
promissory note, the declaration is grounded on the custom of
merchants.
Upon a review of this list of authorities and precedents, we
are at a loss to imagine from what motive, and upon what
grounds. Lord Hoi.t could at once undertake to overrule all
these cases, and totally change the law as to promissory notes

and why he should admit inland bills of exchange to be within
the custom of merchants, and deny that privilege to promissory notes when the same evidence which proved the former
;

to be within the custom, equally proved that
the latter.

By examining the

books,

it

will

it

extended to

be found, that most

of the points which have been decided respecting inland bills
of exchange, have been decided upon cases on promissory
notes.

If he considered promissory notes as a

when compared with inland
mistaken the fact

;

new

invention,

of exchange, he seems to have

bills

for the probability

is,

that the former are

the most ancient, or, to say the least, are of equal antiquity.
VI. But let us proceed to examine the case of Gierke v.
Martin (Pasch., 1 Anne, B. R., 2 Ld. Raym. 757 1 Salk.
129), upon which alone is founded the assertion in modern
books " that before the statute of Anne, promissory notes
;

were not assignable or indorsable over, within the custom of
merchants, so as to enable the indorsee to bring an action in
his own name against the maker." The case is thus reported

by Lord Raymond
" The plaintiff brought an action upon the case, against the
defendant, upon several promises one count was upon a general
indebitatus assumpsit for money lent to the defendant; another
was upon the custom of merchants, as upon a bill of exchange;
and showed that the defendant gave a note subscribed by himself,
by which he promised to pay
to the plaintiff, or his order,
&c.
Upon non assumpsit, a verdict was given for the plaintiff,
and entire damages. And it was moved in arrest of judgment,
that this note was not a bill of exchange, within the custom of
merchants, and therefore, the plaintiff, having declared upon it
as such, was wrong; but that the proper way, in such cases, is to
declare upon a general indebitatus assumpsit for money lent, and
the note would be good evidence of it.
" But it was argued by Sir Bartholomew Shower, the last
;

Michaelmas term, for the

plaintiff, that this note

being payable

90
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to the plnintifT or his ordrr, was a bill of exchange, inasmuch as,
by its nature, it was ncf^otiable; and that distinguishes it from

a note payable to I. S., or bearer, which he admitted was not a
bill of exchange, because it is not assignable nor indor.sable by the
intent of the subscriber, and consequently, not negotiable, and
then-fore, it cannot be a bill of exchange, because it is incident to
the nature of a bill of exchange to be negotiable; but here this
bill is negotiable, for if it had been indorsed payable to 1. N.,
I. N. might have brought his action upon it, as upon a bill of
exchange, and might have declared upon the custom of merchants.
Why. then, .should it not be, before such indorsement, a bill of
exchange to the plaintiff himself, since the defendant, by his
subscription, has shown his intent to be liable to tin- |)ayment of
this money to the plaintiff or his order; and since he hath thereby
agreed that it shall be assignable over, which is, by consequence,
that it shall be a bill of exchange. That there is no difference in
reason, between a note which saith.
I promise to pay to I. S.,
or order,' &c., and a note which saith,
I pray you to pay to
I. S., or order,' Sec, they arc both equally negotiable, and to make
such a note a bill of exchange can be no wrong to the defendant,
because he, by the signing of the note, has made himself to that
purpose a merchant (2 \'ent. 29-, Sarsfirld v. tl'ithrrly) and has
given his consint that his note shall be negotiated, and thereby
has subjected himself to the law of merchants.
Hut Holt, Chief Justice, was totis i-lrihus against the action;
and said that this could not be a bill of exchange. That the
maintaining of these actions upon such notes, were innovations
upon the r\iles of the common law; and that it amounted to a new
sort of specialty, unknown to the common law, and invented in
Lombard street, which attempted, in these matters of bills of
exchange, to give laws to Westminster Hall. That the continuing
to declare upon these notes, upon the custom of merchants, proceeded upon obstinacy and opinionativeness, since he had always
expressed his opinion against them, and since there was so easy
a method as to declare upon a general tndchiiatus assumpsit for
money lent, &c. As to the case of Sarsfirld v. JVilhrrlif. he said,
he was not satisfied with the judgment of the king's bench, and
that he advised the bringing a writ of error.
" Goi-Li>, .Justice, said, that he did not remember it had ever
been adjudged, that a note in whieli the subscriber )iromised to
pay, &c., to I. .S., or bearer, was not a bill of exchange. That
the bearer could not sue an action upon such a note in his own
name, is without doubt; and .so it was resolved between Ilorlon
and Copps, now j)rinted in H Lev. 20.0, but that it was never resolved, that the party himself (to whom such note was payable)
could not have an action u))on the custom of merchants, upon such
a bill. Hut Holt, Chief Justice, answered, that it was held in the
'

'

.

;
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said case of Horton v. Coggs, that such a note was not a bill of
exchange, within the custom of merchants. And afterwards, in
it was moved again, and the court continued to
be of opinion against the action.
And judgment was given
quod querens nil capiat per billam, &c., by the opinion of the
whole court."

this Easter term,

.

.

.

.

.

.

These five cases, viz., Gierke v. Martin, Potter v. Pearson,
Burton v. Souter, Cutting v. Williams, and Buller v. Crips,
are the only reported cases in which the former decisions were
overruled,

and

it

may

be observed, that the four last were

decided upon the authority of the

first, which is to be conand it is, in that case, therefore,
that we are to look for the grounds upon which so great a
change of the established law was founded.
Hence, then, we find, from an examination of all the cases
before the statute of Anne, that it never was adjudged, that
a promissory note for money, payable to order, and indorsed,
was not an inland bill of exchange. But we find, that the
contrary principle had been recognised, in all the cases, from
the time of the first introduction of inland bills and promissory notes, to the first year of Queen Anne, and that in one
of them, it had been expressly adjudged, upon demurrer, in
the king's bench, and the judgment affirmed, upon argument,
in the exchequer chamber, before all the judges of the common pleas and barons of the exchequer, so that it may truly
be said to have been solemnly adjudged by all the judges of
England. Principles of law so established, are not to be
shaken by the breath of a single judge, however great may be

sidered as the leading case

;

.

his learning, his talents or his virtues.

possessed these in an eminent degree

.

.

That Lord Holt

never be denied
but he was not exempt from human infirmity. The report
itself, in the case of Clerke v. Martin, shows that, from some
will

cause or other, he was extremely irritated with the goldsmiths of Lombard street, and that his mind was not in a
proper state for calm deliberation and sound judgment. The
same observation applies to the case of Buller v. Crips, and is
further confirmed, by that of Ward v. Evans, 2 Ld. Raym.
930, in which his lordship said, " But then I am of opinion,
and always was (notwithstanding the noise and cry, that it is
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the use of Lombard street, as if the contrary opinion would
blow up Lombard street), that the acceptance of such a noti
This circumstance has also been
is not
nctun! payment. "
noticed by judges and others,

in

some of the more modern

reports.
A'll.

P'rom

tliis

concurrent testimony,

it

is

apparent, that

Martin was a hasty, intemperate decision
which
wos acquiesced in by the other judges,
Lord
Holt,
of
his
overbearing authority, " which made
consequence
of
in
and
tliat he so " pertinaciously " adothers 3-ield to him "
hered to his opinion, as to render it necessary to apply to
the case of Clcrkf

v.

;

This,

parliament to overrule him.

it

is

believed,

is

the true

new law,
but simply confirmed the old the authority of which had been
shaken by the late decision of Lord IIoi.t. This idea is confirmed by the words of the preamble of the statute, which are,
" Whereas, it hath been held," that notes in writing, &c., payorigin of the statute of Anne, which did not enact a
;

al)le

to order, " were not assignable or indorsable over, within

the custom of merchants," and that the paj'ee could " not

maintain an action, by the custom of merchants," against
the maker; and that the indorsee " could not, within the said

"
custom of merchants, maintain an action upon such note
"
therefore, to the intent to encourage
against the maker
;

trade and commerce,"

&-c.,

be

it

enacted, &c., that

all

notes

made and signed by any person, &c., whereby such
person, &c., shall promise to pay to any other person, &c.,
or his order, or unto bearer, any sum of money, &c., " shall
in

writing

be taken and construed to be, by virtue thereof, due and
payable to any such person, &c., to whom the same is made
payable ; " " and also every such note, payable to any person," &c., " or his order, shall be assignable or indorsable
over, in the same manner as inland bills of exchange are or
be, according to the custom of merchants," and that the
payee " may maintain an action for the same, in such manner
as he might do upon any inland bill of exchange, made or
drawn according to the custom of merchants, against the
And that the indorsee
person, &c., who signed the same."
" may maintain his action," for such sum of money, either
against the maker or any of the indorsers, " in like manner

may

;

,;/.
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Hero, it may be
bills of exchange."
observed, that by using the words, " it hath been held," the

as in cases of inliind

legislature clearly allude to certain opinions, which they care-

And in the enacting clause,
fully avoid to recognise as law.
they say, that such notes " shall be taken and construed to
be due and payable," &c., expressing thereby a command to
certain persons, without saying expressly that the notes shall
be due and payable, &c., for this being the law before, it was
not necessary to enact the thing itself, but to instruct the
judges how they should construe it. The mischief to be remedied was the opinion which had " been held," not any defect

law itself. By comparing this act with the cases decided
prior to Gierke v. Martin, it will be found to contain no principles but such as had been fully recognised by the courts of
law.
It follows, therefore, that it was passed simply to
in the

restore the old order of things, which

had been disturbed by

Lord Holt.
only real effect of the statute was to alter a few words

The

in the declaration.

say,

The

old forms allege that the defendant

by reason of the custom of merchants, the new
that he became liable by force of the statute. Even Lord

became

Holt

liable

himself always admitted, that an indebitatus assumpsit

money had and received, or money lent, would lie, and the
note would be good evidence of it. His objections were only
for

to the form of the action, and not to the liability of the

A

promissory note was always as much a mercantile
bill of exchange, and there certainly
seems to be more evidence that the former is within the custom
of merchants than the latter, and that it was so, at an earlier
period, on the continent of Europe, from whence it was introduced into England and when introduced, it came attended
with all the obligations annexed, which the custom had atparties.

instrument as an Inland

;

tached to it.
We, sometimes, in modern books, meet with an assertion

common law
may be true, because a promissory note was not known at
common law, if from the term common law we exclude the idea

that a promissory note was not negotiable at
this

of the custom of merchants.

It

was a mercantile instrument,
But if the custom

introduced under the custom of merchants.
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of nicrcliants

mon

is

considered, as

it

really

is,

a part of the com-

law, then the assertion that a promissory note was not

common law, is not correct.
IX. The statute of Anne having put the question

ne^otiahlc at

tlio

.

no one has taken the pains

.

.

at rest,

to examine the real state of the

law, prior to the statute, hut one writer after another has

repeated the assertion, without the least examination.

England,
not

;

hut

in this

the statute,

it

stood before.

The

In

of no importance, whether they are correct or

it is

country, where few of the states have adopted

becomes interesting to know how the law really
.

.

.

observations in these cases from Virginia, respecting

may

promissory notes,

be reduced to

That promissory notes were not

tiirec propositions.

1st.

negotiable, before the statute

of Anne, so as to enable the indorsee to bring an action

own name.

That

2d.

in his

the act of assembly, by assimilating

notes to bonds, shows an intention in the legislature to restrain the negotiability of both within the same

Sd.

limit,s.

That the negotiability given by the act of assembly to bonds
and notes was not " intended for purposes of commerce."
The first of these propositions is clearly incorrect. It
never was doubted, until the case of Clerke

in the

first

bill

v. Martin,
year of Queen Anne, that a promissory note was a
exchange, even between the payee and the maker.
.

The second

.

of

.

proposition, that the act of assembly, by assim-

ilating notes to bonds, intended to restrain their negotiability

within the same limits, contains an argument which,
at the trial, was not

much

insisted on, but

if used
which seems to be

the only ground upon which a doubt can be supported.

.

.

.

In Pennsylvania, a number of cases have occurred, from the

whole of which

Anne

is

it

appears doubtful, whether the statute of

to be considered as having been extended in practice

to that state, or whether their actions upon promissory notes

are grounded upon the custom of merchants.

Their act of

May

1715, seems to have been passed in the
full contemplation of the statute of Anne, but it provides a
right of action only for the indorsee against the maker, and

assembly of iJHth

that only to recover so

much "

the time of the assignment,

as shall appear to be due at

in like

manner "

as the

payee
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might have done. But it gives no action to the payee against
the maker, nor to the indorsee against any of the indorsers.

.

.

.

In the subsequent case of McCulloch

Houston,

v.

in

the

supreme court of Pennsylvania, 1 Dall. ^^l, Chief Justice
McKean was of opinion, that the legislature intended to put
promissory notes on the same footing as bonds, at least, so
far as to admit the equity of a note to follow it into the hands
of the indorsee. He says, " before this act, it appears, that

by the payee of a promissory note were not maintained, nor can they since be maintained, otherwise than by
extending the English statute of Anne." And to account for
this extension of the statute, he supposes, " that actions upon
promissory notes were brought here, soon after the passing
of the statute, by attorneys who came from England, and
were accustomed to the forms of practice in that kingdom,
actions

but did not perhaps nicely attend to the discrimination with
regard to the extension, or adoption, of statutes." But this
could not have happened in the course of ten years, so as to
for we are first to suppose a
have established a practice
practice in England under the statute, a subsequent removal
;

of attorneys from England to Pennsylvania, and then a practice in

Pennsylvania to be established, and all this between
Anne in the year 1705, and the

the passing of the statute of
act of assembly in 1715.

to be, that the

first

A

settlers

more probable conjecture seems
who came over from England

about the year 1683, were well acquainted with the use of
promissory notes, and the laws respecting them, as they had
been practised upon in that country, for at least thirty years.
The first emigrations to Pennsylvania were about the time

when the banking business of the goldsmiths was at its greatest height, and it was fifteen or twenty years after the first
settlement of Pennsylvania, before a doubt was suggested,
whether an action would lie on a promissory note, as an instrument. Hence, it is probable, that actions on such notes were

same manner as they had been used in Engand upon that
ground, and not upon the statute of Anne, probably rests

brought

in the

land, to wit, on the custom of merchants

the present practice in Pennsylvania.

;

''•
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Iliunpsliiro

to Imvu the smne fouiidiition.
notes, as instruments,

and

und MiiNsacliusctts seems

Tliey declare upon promissory

rely iijion the express j)roniise in

writing, without alleging n lonsideration, or referring to any
statute or custom whereby the defendant

without a consideration.

In Connecticut,

is

rendered

it is

said

liable,

by Swift,

System of the Laws, that the indorsee must sue in the
the payee; but the payee can maintain an action
upon the note, without alleging any custom, or statute or
In New York, they have nearly copied the
consideration.
statute of Anne, as far as it relates to promissory notes, but
how the law was considered, before their act of assembly of
In Maryland, the statute of
1788, we arc not informed.
Anne was considered as in force and always practised upon.
Their declarations have been precisely in the English form,
alleging the defendant to be liable by force of the statute,
and the courts have strictly adhered to the adjudications in
England. Hence, nothing conclusive can be inferred from the
in his

name of

practice of the states.

The

third proposition

Virginia

is,

drawn from the reported cases

in

that the negotiability given to bonds and notes

by the act of assembly of that

state,

was not intended for

purposes of commerce. It seems difficult to assign a reason
why the legislature should have made bonds and notes assignable, unless it was to enable people to transfer that kind
of property which existed in such bonds and notes

transfer of property

is

;

and the

the only means of commerce.

.

.

.

If, therefore, for the purposes of commerce, the legislature

intended to

make

those contracts negotiable, which were not

nature or by the consent of the parties, it
presume, that they did mean to impede the negotiability of such as were in their own nature negotiable, and

so, either in their
is

fair to

were expressly intended to be made so, by the will of the
contracting parties?
If there were any principles of law
which would support the negotiability of a pronussory note,
payable to order, it cannot be supposed, that the legislature
intended, by impliratinn alone, to oltstruct their operation.

And

even admitting that they did not, by the act making
bonds and notes assignable, mean, to aid commerce, yet it

51.
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cannot be presumed, that they intended to wage war with
those commercial principles which were already established.
This brings us back again to the first inquiry, what were
the principles upon which tlie negotiability of promissory
notes was supported, before the statute of

Anne?

If such

principles did exist, there seems to be nothing in this act of

assembly which prevents their

full

operation in Virginia.
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THE EAULY HISTORY OF INSURANCE LAW
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Hy William Reynolds Vance'
seems so
ITance,
now

highly improbable that the practice of insur-

deemed indispensable

to the safe conduct of

commerce on sea or land, should have been unknown to the
Phcenicians, Rhodians, Romans and other ancient commercial
peoples, that scholars have subjected ancient writinjrs to the
closest scrutiny in the effort to find in

insurances were

made

in

them some evidence that

early times.

The

result has been

the discovery of accounts of certain transactions which bear

such a resemblance to insurance as to have led not a few
scholars to the conclusion that insurances were known to the
ancients, although the business of underwriting commercial

was probably not highly developed. Foremost among
championing the ancient origin of insurance is
Emerigon, whose brilliant and learned Traite des Assurances,
first published in 1783, is still read with respect and admiration by all students of the subject, and cited as authority in
In this country the
the courts of all civilized countries.
same view has been advocated by Justice Duer, whose discriminating and scholarly Lectures on Marine Insurance were
published in 1845, and there are not wanting recent textrisks

these writers

writers to reach the same conclusion.'

The

contention that

the ColiimbiB I.nw Reviow, 1908, vol.
l)y the iiiilhor for this Collection.
' Professor of Inw, nnd denn of the fnridty of law, in Georpe WnshWnshinprton It I.ee I'nixvrtnirton (Colnmhinn) t'niversifv. sinee lOOS.
sitv. A. n, 1S<)?, M. A.. 1S!)3, Ph. n. isns, I.I.. B.. ^m-, profes.sor of Inw
in the snnie. IRn7-l!)0.'; denn of the Inw depnrtinent in the same, 1902-3.
OthfT I'uhliratiom: I.nw of Insiirnnee, 190*.
'E.g., Joyce on Insurnnre (1897), Vol. I, p. 14.
' This
Essny
VIII, pp. 1-17,

first

nppcnr«l

iind hns

in

hern revised
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insurance was known to the ancients rests mainly upon certain
passages found in the liistories of Livy and Suetonius and
in the letters of Cicero.

who undertook

Livy

tells

us that the contractors

to transport provisions and military stores

government should
by reason of perils of the sea or capture.'
In the second passage from Livy,' which gives in
detail an account of the extensive frauds practised by one
Postumius upon the country during the Second Punic War
by falsely alleging that his vessels, engaged in the public
service, had been wrecked, or by making false returns of the
to the troops in Spain stipulated that the

assume

all risk

of loss

lading of old hulks that were purposely wrecked,

it

seems to

be taken as a matter of course that the government was
liable to

make good such

Suetonius, in his
in

life

losses.*

of Claudius, states that that emperor,

order to encourage the importation of corn, assumed the
might befall the corn merchants through

risk of loss that

sea."*
This passage alone was sufficient to comvince Malynes that Claudius " did bring in this most laud-

perils of the

custom of assurances." '
Likewise many writers have thought that Cicero refers to
a transaction of commercial insurance when he writes to
ible

Caninius Sallust, proquasstor, that in his opinion sureties
should be procured for any public moneys sent from Laodicea,
in order that

from the

both he and the government should be protected

risks of transportation.®

ful significance

when read

in

These passages, of doubt-

connection with the well-known

" * * * nt qua' in naves imposuissent ab hostium
' Li^-Ti', lib. 23, c. 49.
tempestatisve vi publico periculo essent."
= Livy, lib.
25, c. 3.
' It is stated by Dr. August Bockh that in the time of Alexander
the
Great a certain Macedonian grandee of Rhodian birth living at Babylon,
named Antimones, devised a plan of insuring masters against the loss
they might suffer through the escape of slaves required to serve in the
army, the insurer requiring a payment of eight drachmas for each slave,
and paying to the master of a lost slave the estimated value of such
slave.
See The Public Economy of the Athenians (Second German Ed.,
Lamb's Translation), p. 101.
'Suetonius, lib. 5, c. 18. "Nam et negotiatoribus certa htcra propnsuit, suscepto in se damno, si cui quid per tempestates accidisset, et naves
mercafurcF causa, fabricanfibus magna commoda constituit."
' Malynes, Lex Mercatoria, (1st ed., 1622)
146.
" Laodicea' me pra-des
' Cicero,
Epist. ad Fam., lib. II, Epist. 17.
accepturum arbitror omnis pecuniae publicce, ut et mihi et populo eautum

"
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and bottomry and

fact thut the rules of general average,

respondentia loons, transactions closely related to insurance,
were faniilinr to the iiiicients,' have heen considori'd hy these
writers adetjuate evidence that insurance wiis ut least

known

to the commercial peoples of the ancient world.

On

the other liand, a great

consider thut

tiiese

number of writers on insurance

passages refer to other transactions than

insurance, and conclude that insurance was wholly

among

the ancients.

Among

unknown

and RynkerMarshall and Hopkins

these arc Grotius

-

on the Continent, and Park,'*
England.
This conflict of opinion as to the practice of insurance
among the ancients is due largely to the fact that some
writers restrict the significance of the tenn " insurance
more narrowly than others. The fact that we find no trace
of the insurance contract in the laws of Rome or of any of
shoek

^

in

the other ancient peoples, indicates unquestionably that
the contract of insurance, as

known

known

in

to the ancients at all, its practical use

developed as to have made

it

if

modern times, was

insignificant.

was so

But

if

little

the term

sine rfrtura" periculo."
But tlic course suppcstcd by Cicero can
hnrdly have lu-en in penernl use, for, nccordinp fo Plutarch, when Cato
the Younper wished, about the same time, to transport a larpe sum of
public money from Cyprus to Home he adopted the following curious
device to prevent its loss at sea.
The money was placed in a large
number of small casks, to each of which was attached by means of a long
rope a large block of cork. By this means, we arc told, the money was
carried to Rome with very little loss.
'See -Moldenhauer, Das Vcrsicherungswesen, p. 9j Walford, Encyclopa"dia of Insurance, Vol. I, p. 333.
In the speech against I.akritos
attributed fo Demosthenes, but now thought to have lieen written by
.some other Athenian advocate about ;U1 B. C, there is set forth a
Imttomry bond which contains provisions for general average contribution, and other terms strikingly like those of a modern Imttomry bond.
For the provisions of the Koman I.aw governing maritime loans, sec
De nauliro frnorf. Dig. xxii, 2; Code, iv, 33.
lit

'firotius,

De

.Jure

lielli

et Pacis,

ii,

19, 3, 5.
" Adeo
31.

tamen Hit eonlraetut
olim fitit inrnr/nilui, ut nee nomen ejiu, nee rem iptam
jurr Romano
deprrhrnilut."
' .System of the Law of Marine Insurances (1786).
This most careful and learned work by Sir .James ,\. Park (afterward Mr. Justice Park
of the Common Pleas) is the first orderly treatment in Knglish of the
law of insurance.
It reflects much of the spirit and genius of Ixird
Mansfield, with whose whole judicial career the author was personally
familiar.
(.Sec elpecially his summary of the argument against the ancient origin of insurance at p. Ixi, 9th ed.)
"Bynkershoek, Qutrst,

.Juris

Pub.

i,

m
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" insurance " be given a broader significance and made to
include any kind of conventional arrangement by which
one or more persons assume the risk of perils to which others
are exposed
that is, an arrangement for aiding the un-

—
—
then
fortunate

it is

equally unquestionable that insuranct

human society itself. Friendly societies organized
for the purpose, among others, of extending aid to their unfortunate members from a fund made up of contributions
from all, are as old as recorded history. They undoubtedly

is

as old as

existed in China and India in the earliest times.

^

Among

the

Greeks these societies, known as Eranoi and Thiasoi, are
known to have existed as early as the third century before

These Grecian societies were largely religious and
but among their chief functions, we learn, was
that of providing for the expense of fitting burial for members. Similar societies, called Collegia, existed in Rome, where
their establishment was attributed to Numa.
These also
performed many of the functions of benefit insurance societies,
providing succor for the sick and aged members, and burial
for those deceased.^ These Roman Collegia fell into disfavor
Christ.^

ritualistic,

»

Walford, Encyc.

Ins., ^'ol.

IV,

p. 380.

AValford, ibid.; Martin Saint-Leon, Histoire des Corporations de
Metiers, p. 23 et seq.
' Martin Saint-L^on, Histoire des Corporations de Metiers,
p. 24.
At Lanuvium, an ancient Latin town about nine miles distant from
Rome, there has been found a marble bearing an inscription which sets
forth the constitution and regulations of one of these friendly societies in
the time of the Emperor Hadrian (A. D. 117-138). Parts of this inscription are thus translated:
"An Association {coUecjium) constituted under the provisions of a
decree of the Roman Senate and People, to the honor of Diana and
Antinous, by which decree the privilege is granted of meeting, assembling
and acting collectively.
" Anyone desiring to pay a monthly subscription for funeral rites
may attend the meetings of the Association but persons are not allowed,
under the color of this Association, to meet more than once a month, and
that only for the purpose of contributing for the sepulture of the dead.
" You who are desirous of becoming a new member of this Association,
first read through its laws carefully, and so enter it as not afterwards
to complain, or to leave a subject of dispute to your heir.
"It is absolutely required by the Association that anyone wishing to
enter, shall pay an entrance-fee of one hundred sesterces, give an amphora of good wine, and pay as monthly dues five asses.
" Item ; It is resolved that whoever shall have omitted to pay his
dues for
consecuti%e months, should the fate of humanity befall
him, there shall be no claim on the society for his funeral rites, even
though lie shall have made a will.
^

;
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under the finporors,

liut iit'vcrthcless

restricttti functions

and

of the Empire, nnd

continued to exist, with

up

influence,

to the time of the full

prohable that their existence was
of
spite
the
disorder
continued in
due to the numerous invasions of Italy until tliev reappeared in history as the mediae-

Of

val guilds.*
It

is

certain

it

however, there

this,

that

is

the

became so numerous and

guilds,

influential

eighteenth centuries, possessed very
tics of

the modern mutual

no documentary proof.
throughout Europe
from the eleventh to the

is

which

Ijcnefit

many

of the characteris-

association, and, as sucli,

carried on a primitive kind of insurance against the misfor-

tunes incident to sickness and old age.

"^

among the Saxons before
among the purposes of these
for any member who had had

In England, these guilds existed

the Conquest.

We

learn that

Saxon guilds was to provide

life of anyone, the wcrp^cld, or indemnity
under the Saxon law, was payable to the family of the
person slain.' It .seems that these guilds, in addition to
providing, by contribution of tlie members, aid for the sic-k

occasion to take the
that,

and burial of the dead among their number, also furnished
indemnity to those who had suflTered loss by fire or theft.*
After the Conquest, the English guilds became numerous and
influential.

Of one

of these, the Guild

of St.

Katherinc,

Aldersgate, we learn that the brethren assisted any member
if he " falle in poverte, or be aneantised thorw elde or thorw
resolved that upon the death of any member of this
his dues, three hundred scsterrcs shall be apprnprintrd out of the treasury for him: of which sum fifty sesterces
shall t>o distributed at the hurninjf of the corpse.
The funeral procession

"Item;

It

A.ssorinfion

is

who has paid

shall lie on foot.
" Item; It is resolved that no funeral rites shall he had by him who,
from whatsoever cause, has inflicted death on himself.
" Item ; It is resolved that when any member of this ,\ssoeiation shall

be made

he shall contribute an amphora of pood wine."
see Krnrick's Roman Sepulchral Inscriptions, p. fi7.
Also Hopkins' Manual of Marine Insurance, p. 8.
' Paljrrave's
Diet, of Political Economy, Vol, II, p. ?0f).
'See in (reneral Rrcntano, The History and Ilevelopment of Guilds.
•Lambert, Two Thousand Years of Guild Life, p. i-S ft »fq. Pal(n'ave's Diet, of Political F.conomy, Vol. II. p. ?0<).
It Is not a very far cry from this savape Saxon form of blood insurlince to its modern anajopue, emplover's liability insurance.
•Brentano. The History nnd Development of Guilds, p. 11; Cheyney,
Industrial and Social Historj' of F.npland, p. 7J.
free,

For the Latin inscription
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Thus we perceive that
what are now termed sick benefit insurance and burial insurance have existed from time immemorial, and that, while many
f_yr

oder water, theves or syknesse."

^

of the benevolences of these fraternal associations were charitable merely, yet there

is

to be found in their history distinct

evidence of contractual insurance, and even of mutual

fire

insurance.

manner there may be included under the broad
insurance given above agreements made by
governments, whether through the medium of enactments or
through private contract, in accordance with which indemnity is provided for those who suffer loss from peculiar perils.
Such just and proper provisions for the protection of the
citizen rendering service to the government are doubtless of
great antiquity. As stated above, Livy speaks of the practice whereby the Roman Republic indemnified those engaged
in transporting military supplies for losses suffered by perils
of the sea or acts of the enemy, as one long established and
unquestioned. ^ This undoubtedly was insurance in a limited
sense.
Indeed, we have evidence that a sort of government
insurance was practised in times much earlier than those of
which Livy wrote. In the Code of Hamurabi, ® which must
have been enacted at least as early as 2250 B. C, we find
a provision that a city in which any man should be robbed
of his property should be under obligation to indemnify him
for his loss, while if the city and governor permitted such
disorder that a person lost his life, the family of the murdered
man were entitled to be indemnified from the public treasury.
Furthermore, bottomry and respondentia bonds and the
allowing of general average in case of shipwreck and the
jettison of the goods of one or more of the joint adventurers,
may well be included under the term insurance in its broadest
significance, and these were unquestionably known and much
In

like

definition

used

The

of

among

the ancients, particularly

ment of

his

among

the Rhodians.

bottomry who could claim the repayloan only if the vessel upon whose bottom the

lender of

money

in

'Palgrave's Diet, of Political Economy, ubi supra;
Historv and Development of Guilds, p. 20.
" Livy, lib. 33, c. 49
lib. 25, c. 3.
•§§ 33, 34 (ed. Harper).
;

Brentano, The

loan was

was
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lUJ

inatic compli-tod the

contemplated voyage

in safety,

merely to the current rate of interest on
tlie money loaned, l)ut also to an added sum wliicli would
compensate him for the risk he ran of losing his whole prinentitled, not

cipal,

and which,

upon

the risk

in

reality,

assumed.'

represented the premium paid

We

therefore conclude

that the

principle of insurance, considered as an arrangement whereby

a person subjected to any peril may be indemnified for loss
on account of such peril, was known to the ancients and made
but that comuse of by them to a very considerable extent
;

mercial

insurance,

as

practised

so

extensively

in

modem

was either unknown to them or little used.
We are, therefore, safe in concluding that the practice of
insurance as an important element of commerce and social
economy, has had its origin in relatively recent times, but we
cannot with any accuracy fix the date of its beginning nor
determine indisputably what city or country is entitled to
Some scholars have prothe credit of having originated it.
fessed to discover evidence that commercial insurance was
first developed in Portugal, while some others favor Spain
and Flanders.* More recent research, however, made among
times,

the ancient records of the

Chamber of Commerce

of Florence

has established satisfactorily that insurance had its origin
in the great commercial cities of Northern Italy, where it
must have been in common use among the merchants engaged

carrying on the large foreign trade of those cities as early
as the l)eginning of the fourteenth century, and possibly
more than a century earlier. ' Among the records of the
in

*

XXIII of The Public Koonomy of the .\thpnian.s bf
Bockh (Sci-ond German Ed., I,anil)'s Translation) is found an

In Chapter

AupU''<t

Interesting account of hottomry loans among the Athenians.
'See the statement of the.se eonflictinp claims in II Oontratto di
.\ssecurafione nel Medio Rvo, liv Knrico Bcnsa, IH p. 4.? rt seq.
Richards, in Ills Insurance (ISH?), states, without citinp authority, that "n
Chamber of A'^'iurnnce was established in Bruges as early as 1310." This
can scarcely be correct.

Bensn, II Contratto di Assecurntione nel Medio Evo, p. 48. Goldschmidt, Ilnndbuch des Handelsrcehfs, p. .151, rt teq. This valuable and
scholarly treali'^e contains an exceedingly interesting account of the
origin of the practice of Insurance in the Middle .\ges.
At p. 3fi0 the
author expresses the opinion that reference is made to insurance in the
following extract from an ordinance of the City of Pisn enacted prior
to 1933:
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Chamber of Commerce are the books of Francesco
Bene and Company, of Florence, which set forth commerIn these books are
cial transactions dating from A. D. 1318.
recorded the items of expense incident to trade in Flemish
Florentine
del

cloth

and other

articles.

Among

finds the cost of insuring the

these items one frequently

goods

From

in transit.-'

the

made, we can
readily infer that as early as 1318 the custom of making
insurances upon goods subject to peril of transportation
either on sea or land had become a customary incident of
traffic.
This fact justifies the conclusion that among these
ciiaracter of the references to insurances thus

Italian cities insurance

had been

in

use

many

years before

The

the date of the entry in these old Florentine books.
earliest policy of insurance
in the 3'ear

in

Genoa

This quaint old document which, it will
the form of a promise to repay a fictitious

1347.

be observed, was

now extant was made

in

loan upon the happening of any misfortune to the vessel
insured,^
below.

^

is

set forth in all of its

The

" Ordinamus,

first

ut

barbarous Latin

in the

note

certain record of an insurance transaction
si

accident aliquem

vel

aliquos

cives

pisanos

—

in

fidantiam
alienis partibus constitutes, navim vel naves aliquos securare
vel securitatem ipsis navibus et hominibus eorumque rebus adhibitam
ratam habere debeant, et flrmam inviolatamque servare."
ab eisdem
There are unsupported statements to the effect that insurance was
invented by the Jews to protect their proods during their flight into Italy

—

after their expulsion from France in 1183, and that the Italian merchants
See Anderson's History of Commerce, Vol. I,
it from these Jews.
The storv is inherently improbable. See Duer, Marine Ins.,
p. 83.
Vol. I, p. 33.
' Extracts from Books of Francesco Del Bene e Compagnia di Ferenze,
taken from Bensa, II Contratto di Assecuratione nel Medio Evo, p. 183:
" Messer Lapo e Dosso de' Bardi e Compafliie devno avere di XVIIII

learned

d'Aprile, anno mille trecento dicenove, per rischio di panni inscritti in
qua che ci fecero nella fiera di Proino santaiiiolo anno mille trecento,
diciotto condotti di Fiandra e di Brabante e di Champagnia e di Francia
inf.no a Firenze a tutto loro rischio del costo e delle spese che ci hanno
fatte simo . . .
" i qnnii panni costarono con tiitte ispese condotti in Pisa I. sei mila
vnvecento qiiarantasette e s. diecenore d. tre a fiorini che montano a
Tar/ione di lire otto s. qnindici centenaio di rischio siccome ne fece patto
."
e mercato, 1. sei cento sette s. diecenove a fiorino. . .
'This curious form is probably due to the surviving influence of
bottomry loans previously of frequent occurrence, but prohibited by the
church ijetween 1227 and 1235. Goldschmidt, Handbuch des Handelsrechts, p. 363.
^
" In nomine D. Amen. Ego Oeorgius Lecavellum dvis Janue confiteor tihi Bartholomeo Basso filio Bartholomei me habmsse et recepisse
a te mutuo gratis et amore libras centum septem Janue. Benuncians ex-
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year 1370, l)ut the policy in question was
Genoese underwriter.* The earliest
a.

trustworthy evidence of the priictice of insunince at Barceis found in certain ordinances of the City of Barcelona,

lona

published

in 14.'35, wliich

contain extensive provisions for the

regulation of marine insurance.

The

particularity of these

dearly that the practice of insurance had
already l)ccome extensive and of much importance in the commercial life of the Catalonian city some time before the date
mentioned, but it is hardly probable that it antedated the
similar practice in the Italian cities, which, as we have seen,
certainly existed considerably more than a century earlier
than the date of the Barcelona ordinances. Another positive
reason for thinking that insurance was of later development
in Barcelona than in the Italian cities is found in the earliest
extant edition of the Consolat dc Mar, known to have been
published at Barcelona in l-iO-i. This celebrated collection
rcfjulations shows

eeptioni dirte pecunif ex dicta cauta non habile, non receple, non
rate et omni juri.
"

nume-

Qun»

libras centum septem Janue, rel totidem ejutdem monete pro
ronrenio et prometto tihi tolemni iitipulatinne reddere et rettituere
tibi aut luo certo nuncio per me ret vicitru nunrium.
" usque ad menfPf sex prorime rrnfuros, snlro et reserrnto, et hoc
tane intellecto, quod ei cocha lua de duabus coperlie et uno timonn, vocata
S. Clara que nunc est in pnrlu Janue parata. Deo danle, ire et narir/are
presenlialiter ad Majnrichas irrrit et narii/nrerit recto viaflio de portu
Janue nariiiando usque ad Majorichas et ibi applicuerit tana et saira,
quod tunc et eo casu sit prrrsens instrumentum cassum et nutlius raloris
ut si facta non fuisset.
Suscipiens in me omneni risicum et pcriculum
dicte quantitatis pccunie qunusque dicta cocha apJicucrit Majoricis. naripante recto riatfio ut supra. Et etiam si dicta cocha fuerit sana et saira
in aliqua parte, usque ad dictos sex menses, sit similiter pro-sent instrumentum cassum et nutlius rnlnris. ac si factum non fuisset.
" In dictum modum et suit diclis condilionibus promitto tibi dictam
solulinnrm facere, alioquin penam dupli dicte quanlitnlis pecunie tibi
ttipulanti dare et solvere promitto cum restitutione damnorum et expensnrum que propterea fierent rel sustinerentur litis rel extra, ratis manentibus supra dictis et sub tjpothrca et obliijatione bonorum meorum, hnbiiptit.

torum

habrndorum.
in Janue in lianchis in nnnulo domus Cnrli ft Tioniface
rsHsmaris fratrum. anno dom. Xat. ^frrrXXXXyIT indit. XV secundum ctirsum Janue die XXllT Oclnltris circa rcrpcrns. Testes Xicolaus de Tacio draprrlus el Johannes de Recho, filius Ronannii cire*
Janue." f Printed in Bonsn. II Contrntfo di Assecurntione nel Medio
Evo. p. in?.i
BmsB, II Contrnfto di Assiviirni'.ione nol Medio Evo, p. «, Gcnova,
ISM.
'Srr Wnlford, EnrjT. In-s.. Vol. T. p. ?51, whoro the-se ordinances are
.«>t forth in pnrt.
.Mso Ducr, Marine Ins., Vol. I, pp. 3i, 35.
ret

" .Ictum

'
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of sea laws, which under its Italian name of Consolato del
Mare, had for three centuries such wide currency throughout
Europe, and which is generally believed to have been first
published in Barcelona as early as the middle of the thirteenth
^
century, contains no reference whatever to insurance.
It has been generally believed that the contract of insur-

ance was

first

used in underwriting marine risks, and

indisputable that

opment

in

it

had

its earliest

it

is

and most important devel-

connection with maritime interests.

Nevertheless,

from these ancient books of Francesco del Bene and Company, the Florentine merchants already referred to, that as early as 1318 insurances were
customarily made against loss by reason of dangers incident
to land transportation, as well as to that by sea, and that
shipments of specie were also at that early day insured just
^
as in modern times.
The daring and adventurous merchants of the Italian
cities carried on extensive commerce with all of civilized Europe, and during the fourteenth and fifteenth centuries their
it is

interesting to observe

practice of insuring their ventures spread with their trade to
every considerable trading town of the Continent and of

England. The usages of insurance, therefore, readily took
on the same international character that had already been
impressed upon the other customs of traders engaged in interThe usages governing the
national mercantile pursuits.
older forms of commerce, especially maritime usages, had
found expression in collections of regulations and ordinances
of great antiquity, that came to possess the greatest authority throughout Europe rather by their general acceptance
These " sea
than by force of authoritative enactment.
*
laws,"
as they were known, had their origin much earlier
' There
is an excellent brief history of the Consolato del Mare, bv
Sir Travers Twiss, in 9 Encyclopaedia Britannica, 317. and of the other
ancient sea laws by the same author in 21 Encyclopaedia Britannica, 583.
^ Bensa,
It is
II Contratto di Assecuratione nel Medio Evo, p. 51.
highly probable that the practice of insurance during the Middle Ages
was not so narrowly confined to marine risks as is generally believed.
Nicholas Magens, in his essay on Insurance, published at London, in
1755, at p. 967, gives a complete copy of a policy written at Hamburg
in 1720, on the lives of certain cattle.
Here we have our very modern
live-stock insurance
'The history of these sea laws is very uncertain. 21 Encyclopaedia
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thnn the hc^iiining of the practice of insuring ventures at
for otlicrwise tliey wouUl not have been silent on so
importnnt an adjunct to successful commerce.
Rut their
existence un(lo\il)to(lly greatly facilitated tlic rapid growth
of a ImhIv "f international insurance customs, which soon
became incorporated with the greater body of commercial
usages and hecanie an integral part of the law merchant,
having the same sanctions and enforced tlirough the same
procedure before conventional merchant courts.
As early as 1411 the business of making contracts of insurance had become of sufficient importance among the Venetians to attract legislative action, for on May 15th of that
year we find that an ordinance was passed condemning and

sen,

proiiibiting the prevalent practice

among

A'enetian brokers

But it is evident that underwriters did not at that early day regard insurance regulations with any greater respect than do their successors of

of underwriting foreign risks.

the present time, for in Jime, 1424, another ordinance again

prohibited insurances upon foreign vessels or goods, the pre-

amble carefully explaining that an added reason for not
underwriting such risks lay in the fact that war was raging
between the Genoese and the Florentines and Catalonians, on
which account the ^'enctians should refrain from aiding any
of the belligerents.
After this insurance became a favorite
subject for regulation, often of a very drastic character.

From

the texts of these ordinances

it is

evident that in Venice

the business of underwriting early became localized, just as

London

in

it

was carried on

Lombard

in

Street, for in these

Venetian ordinances it was usually provided that they should
be read at noon on the " Street of Insurances at the
Rialto."
In

'

1435 insurance ordinances,

at Barcelona.

As already

df yfnr published at Barcelona
to insurance, nor did the

still

extant, were published

stated, the edition of the Consolat
in

Laws

1494 contained no reference
of

Wisby

or of the

Hanso

Ttipy nre collectfd nnd trnnslnted in Mnlvnes' Lex
Mcrrnlnria nnd Mnftrns' Rssny on Insurnnrc, nnd in ripirncs Vjes Us
Coiistiiinrs
rt
dp In Mor, with rxfrn<!lvr comments. Tliry nrp cnsily
«rrc««ililr to Amrrirnn itiidrnts in 30 Fodernl Cnsps, Appendix.
Kor n niorp roinpli-lr iircount of the Venetian ordinnnres see HopIdn5, Marine Ins., p. iO el teq.

Rritnnnirn, i83.

'

}
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tliough of earlier origin, were published prob-

ubly iibout this same time.

It seems tliut tliese hiws of the

nortlicrn commcrcittl cities were httle

more than adaptations

of the much carher laws of Oleron, which likewise make no
mention of insurance. In 1647 there was published at Bor-

deaux

Us ct Coustumes de la Mer, which contained
Guidon de la Mer. This famous treatise on
which was compiled by some unknown author of

Cleirac's

the text of the
sea laws,

Rouen between the years 1556-1600, treated extensively of
marine insurance. In 1681 the Marine Ordinances of Louis

XIV

were published.

These ordinances, supposed to be

largely the work of Colbert, Louis XIV's gifted Minister of

Finance, provide for the regulation of the business of insur-

ance with a completeness of detail that speaks clearly both
of the importance of commercial insurance at that time and
of the age and extent of the practice that could
detail possible.

make such

Additional evidence of the important place

assumed by insurance during the sixteenth century is found
in the publication of treatises on insurance by Santerna^
in 1552 and by Straccha^ in 1569.
The excellent treatise
of Roccus, an eminent jurist of Naples, was not published
until 1655, much later than the first English treatise by
Gerard Malynes, which first appeared in 1622.

The
is

introduction of the practice of insurance into

shrouded

England

same obscurity that envelops its origin on
Gerard Malynes, in his quaint treatise on the

in the

the Continent.

law merchant, published

in

1622, asserts that policies of

insurance were written in England at an earlier date than
in the

Low

Countries, and that in fact Antwerp, then in the

its glorj^, learned the practice of insurance from
This conclusion he reached through the wording of
the policies issued at Antwerp, which " do make mention that
it shall be in all things concerning the said assurances as was
accustomed to be done in Lombard Street, in London."
Malynes' reasoning is far from convincing, and his conclusion
is probably incorrect.
It is highly probable, however, that

meridian of

London.

'
" De Asseciirationihus et Sponsionibus Mercatoriun."
a distinguished Portupuese lawyer.
' "
De Assecurationibus."

Santerna was

'
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their residence

nuiny cnscs us representatives of Italian trading
not long iMny in bringing to Kiiglimd tho device

in

liouM's, (lid

thi'ir ct)niniercial ventures assured liy underwriters
which had proved so advantageous to the trade of their

of having

Italian associates.

The

activity of these

was so great as to give a

name

London Lombards

to Lomi)ard Street,' where

they dwelt and carried on business as pawn-brokers, goldsmiths and importers of foreign goods. That the introduction of insurance into

there resident

is

Kngland

is

to be attributed to Italians

not only highly probable in

itself,

supported by much circumstantial evidence.

but

is

also

Thus one

of

modern Lloyds' policy provides that the
be of as much force and effect as the surest

the clauses of the

policy " shall

made in Lombard
know also that the earliest policies issued in
which we have any certain knowledge were written

writing or policy of assurance heretofore

We

Street."

London

of

in Italian

with English translations attached."

The first certain
England is found in
Sallartox-a,^

record of an insurance transaction in
the report of the case of

determined

in

a

court

Emerson

of admiralty

in

c.

De

154'5.

Curiously enough the insurance involved in tliis proceeding
was not against the perils of the sea, as might have been
expected, but against possible loss consequent upon the withdrawal by the King of France of a safe conduct. The oldest
English policy extant, dated September 20, IS-tT, is set forth
in both Italian and English in the report of Broke c. Maifnard, an admiralty cause.* The copy of this policy is much
mutilated, but a somewhat similar policy involved in Cavalchant c. Mtii/nard, bearing date only a year later, is found
in good condition among the records of the proceedings in
admiralty.
is

given

The English

in the

version of this venerable instrument

ttip nnmr of I.omlinrd Street by snyinjf that " rerI.ombnrc)v kept tlicrc n pawn-house or Lombard" [rf.
our frrm " lumlter-room "].
•See .Sehirn Soc. Pul>.. Vol. XI, pp. 45-58. where several of these
polirirs are (riven.
• Srl.lrn .Soc.
• Selden Soc. Pub.. Vol. XT. p. 4T.
Pub.. Vol. XT, p. Ixvi.
•Sridrn .Sot. Pub., Vol. XT, p. +6.
" In the name of God Amen the XXVIth daye of November, 1548.
"

Mnlyncs rxplnins

tdin Italians

iif

i

note below.
^

^
J
I

I
"
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Lord Mansfield's

accession to the bench, the development of insurance law in

England followed

the same lines as that of the other branches

of the law merchant.

common law

It

was generally understood that the

courts, which did not recognize the quasi-inter-

national customs of merchants, afforded no

determination of causes between merchants.

insurance disputes must have been settled

forum for the
Hence all early
by conventional

fit

merchant courts or arbitrators, who, it seems, might be
appointed, upon petition, by the Privy Council, the Lord
Mayor of London, or by the Court of Admiralty. Thus,
in the record of the proceedings before admiralty prior to
1570 we find a petition by the owner of insured goods asking
that arbitrators be appointed and the underwriters made to
pay, " forasmuche as j'our said rater hath noe remedye by the
ordre and course of the common lawes of the realme, and
that the ordre of insurance is not grounded upon the lawes
of the realme, but rather a civiU and maritime cause to be
determined and decided by civilians, or else in the highe courte
of Admiraltye." ^
There were evidently numerous disputes about the payment
of insurances, and there were probably many cases in which
the underwriters refused to perform the judgments of the
merchant courts, whose great weakness lay in the lack of a
sheriff, for in the admiralty records for the year 1570 is
found a petition on behalf of certain foreign merchants who
complained that they could not get their insurance paid. In
"
the same year there was an application by an " Easterling
"
for the appointment of arbitrators
forasmuche as the matter
consistethe muche upon the ordre and usage of merchantes
Thomas Cavalchant and John Gyralde and their company of London
make themselves to be assured by the order and accompte of Paul! Ciciny
of Messena or of eny other whatsoever they be upon the ship called the
Sancta Maria de Porto Salvo patron Matalyno de Maryny or how soo
ever better she were called or patronysed upon a hundrithe peaces carseys
and fryseys or eny other wares laden or to be laden in Hampton untyll
they be arryved in Messena and discharjred on lande in good saufty.
And the assurers be content that this wrytinge be of as much forse and
strength as the best that ever was made or myghte be made in this
Lombard strete of London according to the order and customes whereof
every oon that assureth, as they that cause them to be assured or content
to be bound. And God sende the good shipp in saufty."
>Selden Soc. Pub., Vol. XI, p. Ixxvi.
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>'t mny be forwarded
noteworthy thnt when the Court of
Adminilty miide the reference, the commission to hciir the
case run to certain Knj^hsh and foreipfn merchants.'
The extracts just fjiven from the adiniriilty records show

by whom rather timn by course of Inw
niid tUtermyiuxl."

It

is

that the inability of the conventional merchant courts to en-

force their

judgments compelled the merchants and undermore formal and efficient tribunals l)efore

writers to seek

which to bring their causes. They first turned to the courts
of admiralty, which easily assumed jurisdiction of maritime
and foreign contracts of insurance, and readily took cognizance of the customs of merchants. But for some reason, not
easily understood, the courts of adiniraltv did not prove satisfactory trilninals for the determination of insurance causes,

and

relatively few of such causes

were brought before them."

l.ord Coke's misleading report of

cided

in 1.546,

Crane

v.

Bfll,^

a case de-

has been the source of several mistaken state-

ments that the writ of prohibition granted in that case by a
common law court took away from the admiralty courts all
jurisdiction of insurance questions.''
As a matter of fact,
however. Crane v. Bell had nothing to do with insurance,"
and we know that admiralty courts still heard insurance cases
for nearly half a century after the date of that case.'
Whatever may have been the cause, it is clear that the
admiralty judges contributed little to the development of
insurance law, and that during the latter part of the sixteenth century litigants sometimes felt compelled to carry
insurance causes to the common law courts, in some cases
even after they had been heard and determined by merchant

Lord Coke's report of Doicdale's

courts.
>

Case''

refers to

li.id.

'Id.. Vol.

• Cake

XI,

•E.<i.. Brndlry,

•This

is

p. Ixxx.

In-it., 1.S9.

U

.1.. in Tnsiirnnre Co. r. Diinhnin (1870),
Wnll.
mncle perfectly clear by Seldcn .Soc. Piili., Vol. VI, pp.

1, 3-i.

Ixviii,

129. 119.

•E.n.. Mnye c. Hnwkyns (157.1), .SHelen Soc. Pub., Vol. XI. p. US.
In Ibis cn.se the insurer of (roods taken by piriitrs was subrojfatcd to the
riirbts of the insured ajrainst Hawkyns, the doujrhty English admiral,
who had recaptured the (joods.
' 6
Coke's Rep., 4fi b.
The case referred to is believed to be the
earliest common law insurance case of which any record was made.

:
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an action brought

in

a
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common law court on an insurance
common law courts of

But manifestly the

policy in 1588.

that day, with their highly technical

and tedious

rules

of

procedure, as governed by precedents of agricultural rather

than mercantile origin, were
merchants' disputes.

Thus

adapted for the settlement of
appears that at the beginning

ill

it

of the seventeenth century persons having insurance causes

were without a satisfactory tribunal for their determination.

The

conventional courts could not enforce their judgments,

the

courts of admiralty had proved

inadequate, possibly

common law courts
unreasonably restricting their jurisdiction, while the common law courts were whollj' unfit. The merchants and underbecause of the vexatious jealousy of the
in

writers naturally sought relief from Parliament,

and secured,

1601, the first English insurance act,^ " for the obtaining
whereof," wrote Malynes, " I have sundry times attended

in

the committees of the said Parliament, by whose means the

same was enacted not without some difficulty because there
was [«!c] many suits in law by action of assumpsit before
that time upon matters determined by the Commissioners for
Assurances, who for want of power and authority could not
compel contentious persons to perform their ordinances and
the party dying, the assumpsit was accounted void in law."
The preamble of this act is exceedingly interesting, since it
;

;

not only shows the great importance of the business of insurance at the time of its enactment, and a remarkably clear

understanding of the real nature of insurance, but it also
gives in striking summary the history of insurance law and
practice during the preceding century, which necessitated the
estabhshment of the court created by the act. This preamble, in part,

" (2)

as follows

is

And whereas

it hath been time out of mind an usage
amongst merchants, both of this realm and of foreign nations,
when they make any great adventure, (especially into remote
parts) to give some consideration of money to other persons
(which commonly are in no small number) to have from them
assurance made of their goods, merchandizes, ships and things

'St. 43 Eliz.,

c.

13.

•Lex Mercatoria,

p.

106 (Srd ed., 1686).
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some

piirt

thereof,

such sort UN the parties assurers iind
agree, which course of dealing

is

l.A]y
nt

siicli

rntcs

tlie piirties

nnil

in

iissured cmi

commonly termed

i\

policy

of ftssurunce; (3) hy means of which policies of assurance it
conu-lh to pass upon the loss or perishing of any ship, there
followeth not the undoing of

rather easily upon

many than

any man, hut the loss lighteth
heavily upon few, and rather

upon them that adventure not than those that do adventure,
whereby all merchants, especially of the younger sort, are
allured to venture more willingly and more freely; (4) and
whereas heretofore such assurers have used to stand so justly
and precisely upon their credits, as few or no controversies
have arisen thereupon, and if any have grown, the same have

from time to time been ended and ordered by certain grave
and discreet merchants appointed by the lord mayor of the
city of London, as men by reason of their experience fittest to
understand, and speedily to decide those causes, until of late
years that divers persons have withdrawn themselves from
that arbitrary course, and have sought to draw the parties
assured to seek their monies of every several assurer, by suits
commenced in Her Majesty's courts, to their great charges
and delays."
By the provisions of this act authority was given to the
Lord Chancellor or to the Lord Keeper of the Great Seal, to
issue commissions directed to " the judge of the admiralty for
the time being, the recorder of London for the time being,
two doctors of the civil law, and two common lawyers, and
eight grave and discreet merchants, or any five of them,"
with authority to hear and determine in a summary manner
insurance causes.

This court of insurance commissioners did

not, however, prove successful,

owing

to the fact

that

its

jurisdiction was confined to causes arising on policies issued
in London, and construed not to extend to any other insurances than those on goods. The court was also held to be

open only to the insured and not to the underwriter, and its
judgments could not be pleaded in bar to a subsequent action
at law.'
'

For the

We

are not surprised, therefore, to learn that this
Court of Insiirnncc Commissioners, sec Cun-

tiistorv of the

ninirtinm, [,nw of fn<iuranees (3rd ed., 1766) pp. 163-169.
(tonr's Comm., 7V, 75.

.\lso

3 Blnck-
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special court Iiipscd into disuse,

a century after

The

LAW
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and died of inanition within

creation.

its

failure of this special court seems to have discourdged

any further attempts to better an almost intolerable situation, for the hundred and fifty years intervening between the
enactment of 43 Eliz. and the appointment of Mansfield as
Chief Justice of the Court of King's Bench are almost a
barren waste as far as the history of the development of
insurance law is concerned. The common law judges did not

grow

in

wisdom or

the favor of those having insurance

in

The merchants and

causes.

underwriters continued to sub-

mit their disputes to arbitrators and commissions, sedulously

avoiding the

common law

courts.

It

is

said that, all told,

the reported insurance cases determined at law prior to
Mansfield's time did not exceed sixty in number,^ nor

Lord

among

these can there be found one that clearly establishes a great

principle or that can be fairly considered a leading case.

So

slight

was the grasp of the common law judges of

this

period upon the nature and true function of the contract of
insurance that as late as 1746

was uncertain whether an

it

insurable interest was necessary to support a policy,^

al-

though the fundamental principle requiring the presence of
such an interest was perfectly well understood by the Continental authorities of an earlier time.
In 1746, by Statute
19, Geo. II,

c.

37, the

was prohibited, as was

making of pohcies without interest
making of reinsurances, under

also the

the mistaken impression that they

fell

under condemnation as

wager policies. During tliis period the doctrine of concealment was applied by the Court of King's Bench in Seaman v.
Fonercau,^ and the peculiar doctrine of warranties in insurance policies was foreshadowed, rather than definitely de-

Legender* and

clared, in Jejfery v.

in Lethulier's Case.^

Add

to these a few somewhat uncertain cases on the effect of deviation,®
'

and we have practically the sum of the contributions

Park, Marine Ins.

('tth ed.)

xliii.

Ludlow (1720)

1 Comyns 360, with Goddart r.
Garrett (Chancerv, 1693) 2 Vern. 269.
' (1743)
2 Strange 1183.
« (1691) 3 Lev. 320.
> (1692) 2 Salk. 443.
'Green v. Young (1702) 2 Salk. 444; Foster v. Wilmer (1745) 2
Strange 1249; Elton v. Brogden (1746) 2 Strange 1264.

'Compare Depaba

r.
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nmclo to insurance law by

common law judges

prior to

Mans-

field.

Lord Miuisfield l)ifiime Cliief Justice of flic Court of Kinj^'s
Bench ill IToG, wliicli iiiiiy riglitly be considered as the date
of the beginning of the development of the modern law of
insurance as a part of the coninion law system. This great
judge, thanks to his more liberal Scottish training, was not
so slavishly attached to
able

to

perceive

the

common law precedents

necessity

as to be unof recognizing merchants'

customs in determining rights under merchants' contracts,
nor so bigoted as to be unwilling to seek light from foreign
sources.

In insurance causes, as with causes involving other

branches of the law merchant, he impanelled juries of merchants and underwriters, to establish customs and usages
current

among

those

who made

insurances, and

diligently

consulted the time-honored maritime laws of the Continent,

and the

treatises of

English and Continental writers.'

Thus

he not only gave prompt justice to litigants who appeared
before him, and provided a

fit

tribunal for merchants, but he

saw so clearly the fundamentals of the theory of insurance,
and understood so well its practical applications to the needs
of l)usiness and commerce, that the numerous doctrines that
he laid down have survived all of the many changes in commercial conditions and methods that have since taken place,
and almost without exception they apply as well to the commercial transactions of to-day as to those of Mansfield's own
time.
When he retired from the bench in 1788, he left a
complete system of insurance law, as is so well shown by
Sir James Park, a contemporary of Mansfield's, in his brilliant
work on marine insurance. This .system has been much extended in modem times, hut it has been little changed, and
still stands as a lasting monument to the great judge whom
Mr. Justice Riillir - rightly called "the founder of the commercial law of this country."
'Thus,
I.n«>:,

Burr, SS.3, S«!), ho rites the fihodhin
I.nws of Olcrnn and of Wisby, Th«
XIV, nnd thr trrnti-ic of Koccus.
Mason (1787), 3 T. R. 73.

in I.iike r. I.ydp (I759>, 2

The Consolnto

Orditmnrrs of I,oiiis
•In Llckbarrow r.

del Miirr,

Tho

>
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THE EARLY HISTORY OF THE ENGLISH
PATENT SYSTEM
By Edward Wyndham Hulme ^

began
when the subject of patent law reform
INto1827,
claim the attention of the English Legislature, an
first

was made by the Lower House to obtain the data
an investigation of the history of the patent
system under the prerogative and at common law. In this
year the Crown, in compliance with a resolution of the House,
ordered a return to be prepared of the titles and dates of all
special privileges and patents granted in England previous
to March 1, 1623, and stating whether for English or foreign
manufactures and inventions.' L^nfortunately, the resources
of the Keepers of the National Records proved unequal to the
demands made upon them and as a matter of fact the return
was never presented. The resolution, nevertheless, deserves
to be rescued from oblivion. For, while on the one hand it
excludes as foreign to the inquiry an investigation of the
commercial privileges of the trading companies, the supposed
connexion of which with patents for inventions has misled so
many writers upon Patent Law, it includes all grants made in
respect of manufactures or inventions irrespective of the
nature of the privileges conferred therein. In other words,
we are told to look, not for Monopoly patents, but for grants
effort

requisite for

'

;

Law Quarterly
XII, 141-154, XIII. 313-318, XVI, 44-56,
XVIII, 280-388, and has been revised and condensed by the author for
' This essay was
Review, 1896-1903,

first

published in four parts in the

vols.

this Collection.
' Librarian
of the Patent Office, London.
Corpus Christi College,
Oxford, B. A., 1880.
Other Publications : Articles in Industries (1893), Engineering (1894),
the Antiquary (1894-95), the Library (1898).
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to indivirhiiils iimdc in furthfrancc of particular industries.

With

this

we shall at once proceed to
what period the Crown by means of its
actively interfered in the promotion of industry,
fo ^uidu us

clue

inquire, firstly, at

grants

first

and secondly, what
bear to

tiie

first

relation these grants

may

he found to

recorded Monopoly patents of invention.

this purpose we may briefly summarize the conclusions
which may he obtained from a perusal of any standard history of industrial progress in this country.
During the period of history known as the Middle Ages,
the industrial attainments of the English were far below the
level of their continental rivals, France, Germany, Italy,
Spain and the Low Countries. Moreover, throughout Europe progress in the manufacturing arts is found to be due,
not so much to individual experimental effort, as to the slow
infiltration of improved processes, the source of which is
ultimately traceable to the more advanced civilization of the
East. As late as the sixteenth century the type of English
society was mainly that of an agricultural and mining community, exchanging its undressed cloth, wool, hides, tin and
lead for the manufactures of the continent and the produce

For

of the East.

The

rise of the native cloth

industry

teenth century gave to this country her

first

in the four-

considerable

manufacturing industry: and, inasmuch as the development
of the industry

is

universally attributed to the fostering influ-

ence of the Crown, it will be necessary to scrutinize somewhat
closely the various grants by means of which these results

were obtained. For the facts here presented no originality
is claimed.
Their connexion, however, with the history of
patent law has never yet been properly established.
In the letters of protection to John Kempe and his Company dated 1331 (Pat. 5 Ed. iii p. 1, m. 25),' will be found
the earliest authenticated instance of a Royal grant made
with the avowetl motive of instructing the English in a new
industry.
Here we have, not a solitary instance of protection, but the declaration of a distinct and comprehensive pol' This
text will be found in nj-mer.
.\ fnrsimllc reprodnrlion fortn*
the frontispicrc to Prof. Cunningham's Alien Immiijrants in Enijland.
19B7.
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icy in favour of the textile industry
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for the grant contains

a general promise of like privileges to all foreign weavers,
dyers and fullers, on condition of their settling in this country and teaching their arts to those willing to be instructed
therein.

Nor

is

this all.

In 1337 these letters patent were

expressly confirmed by a statute framed for the protection

of the new industry, cap. 5 of which enacts, that all clothworkers of strange lands, of whatsoever country they may
be, which will come into England, Ireland, Wales, and Scotland, and within the King's power, shall come safely and
surely and shall be in the King's protection and safe-conduct
to dwell in the same lands, choosing where they will
and to
the intent that the said clothworkers shall have the greater
will to come and dwell here, Our Sovereign Lord the King
will grant them franchises as many and such as may suffice
;

them.^

As

it

is

with the continuity rather than with the success

of the new policy that

we have here to deal, we shall briefly
enumerate in their chronological order the grants which
appear to have been issued in furtherance of the above object.
In 1336 similar letters were issued (10 Ed. Ill, Dec. 12) to
two Brabant weavers to settle at York in consideration of the
value of industry to the Realm. In 1368 (42 Ed. Ill, p. 1)
three clockmakers of Delft were invited to come over for a
short period.
In the following reign we are informed
(Smiles, Huguenots, p. 10) that the manufacture of silk and
linen was established in London by the king by the introduction of similar colonies from abroad, but whether by letters
patent or otherwise has not been ascertained. The first instance of a grant made to the introducer of a newly-invented
• In the report of the Hist. MSS. Comm. xiv, pt. viii. p. 7, Lincoln,
there is an ordinance dated May 1, 1291, which at first sight carries back
this policy of encouragement to a still earlier date.
It runs as follows:
' and that men may have
the greater will to labour in the making of
cloth in England, Ireland, and Wales, AVe will that all men may know
that We will grant suitable franchises to fullers, weavers, and dyers,
and other clothworkers who work in this mystery so soon as such franchises are asked of us.' The Athenaeum,' 1896, however, points out from
internal evidence that the true date of the document is probably May 1,
1326.
See also Calendar of Patent Rolls, 1327-30 under date May 1,
1327, where it appears that the first act of Ed. III. was to cause a renewal of the Ordinance of the late king.'
'

'

»'.
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found in letters jmtenl dated 1 t4() (IH H. 6.
^7) to John of Sliiediuiie, wlio with his Conipiuiy was invited to introduce ii mctiiod of manufacturing
wilt on a scale hitherto unattenipted within the kinj^doiii.
Twelve years later, in 145^, a grant was made in favour of
process will

l-'riinc.

18.

l)c

ni.

who were brought over from
Bohemia hy the king on the ground of their possessing
* meliorem scientiam in Mincriis'
(Uymer, xi. 317).
These instances, although, probably, not exhaustive of
the industrial grants of the fourteenth and fifteenth centuries, sufficiently illustrate the well-known citation from the
Year Book, 40 Ed. Ill, fol. 17, 18, to the effect that the
Crown has power to grant many privileges for the sake of
the public good, although prima facie they appear to be
three miners and their C'ompnn}-,

clearly against

With

common

right.

Henry VI. wrongly assigned
by Ilindmarch and subsequent writers to the reign of Edward
III, we must deal briefly.
In 14S.')-!}fi two successive Commissions were appointed to
inquire into the feasibility of making the philosopher's stone
Respecting these Comfor medicinal and other purposes.
missions we are assured by Prynne in his Auriini Regina
that thcj' proved 'entirely abortive for aught that he could
find.'
The fiction of a monopoly having been intended, based
upon an obviously inaccurate account in Moore's Reports,
p.

671,

the alchemical patents of

may

be dismissed as the invention of a later date.

Other so-called alchemical patents resolve themselves into
either warrants for the arrest of the individuals concerned,
or dispensations from the penal statute of 5 Henry IV, by
whidi the practice of transmutation was made a felony. In
any case the connexion of these grants with the history of
patent law must be considered as exceedingly remote.
With the accession of the Tudor dynasty the patent sj'stem
underwent a characteristic change.
In place of the open
letters for the furtherance of the national industry, we now
find the Crown negotiating for the purpose of attracting
skilled

may

foreigners into

its

own

Amongst these we
German armourers, Italian

service.

instance the introduction of

shipwrights and glass-makers, and French iron-founders and
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In the absence of any grants recorded in con-

sail-makers.

nexion with these transactions,

it is

impossible to define the

Crown and the immigrant artisan. The Italian glass-makers introduced circa
1550, i. e. under the protectorate of Somerset, were recalled
by the Venetian State but the French iron-founders appear
to have successfully established in the Weald of Sussex the

precise relations existing between the

;

art of casting iron ordnance, which shortly afterwards super-

seded the older forms of bronze cannon.
The first acts of Elizabeth were directed to the question
of national defence.

In 1560 the reformation of the coinage

hand, for which purpose a body of Easterling
assayers were brought over. In the following year the policy
of the promotion of new industries under the special protec-

was taken

in

Crown was inaugurated and steadfastly pursued
few
years of the reign. As to the legality of the
to the last
new licenses no scruples appear to have been entertained.
The monopolies were not without foreign precedents.
Throughout Western Europe the new art of. printing was
being controlled and regulated by special licenses. With this
preface we may leave the following list of grants to speak for
itself.
Their history from the political and economic standpoints has recently formed the subject of a monograph by
Boston,
Dr. Hyde Price (English Patents of Monopoly.
1906) to which frequent reference will be made. The list, it
should be stated, has been prepared from the Calendars of the
Patent Rolls of Elizabeth. Its claim to completeness for this
reign, therefore, rests mainly upon the sufficiency of these
tion of the

Calendars.

(Mary.

No.

I.

Monopoly Patent)

May 29. License to Burchart Cranick
(See Grant No. vii infra) to mine, break open
ground, melt, divide (i.e. separate metals) and

1554.

search for

all

manner

of metals according to an

indenture made the 18th

For 20

May

of the same year.

years.

The discovery of this grant is due to Mr. J. W. Gordon, author
of Monopolies by Patents and other works on the history of
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The nbovc p'nnt contains a prohibition
£n((lisli I'ntfiit Ijiw.
against the use of Crnnick's methods for the space of six years.
(Elisabeth.

No.

I.

Monopoly Patents)

Jim. 3.
A lyccnse to Stephen Groyctt and
Anthony Lc Lcuryer to make white sopc [for 10

1561.

ycar.s].

best English sonp of the period was a soft potosh Bristol
very sweet and good,' but unsuitable for fine l.nundry
work, for wliich the hard Spanisli soda soap of Castile was preferred. The grant stijiulates that two at the least of tlic servants

The

soap,

'

of the patentees shall be of native birth, and that the soap, which
is to be of the white hard variety, shall be as good and fine as is
made in the Sopc house of Triana or Syvilr. The patentees are
bound to submit their wares for tlie inspection of the municipal
authorities, and on [)roof of defective manufacture tlie privilege
is void.
The grant appeared in full in Engineering,' June 22,
I8!)i, with a brief outline of the origin of patent law by the
present writer.
'

No.

II.

License to Philip Cockeram and
Aupf. 8.
John Barnes to make saltpetre [for 10 years].

1561.

At the date of the grant saltpetre was not manufactured within
most of the imported article arriving via Antwerp,
The (Jueen
a port controlled by the CatlioJie King of Spain.
therefore bargained with Gerard Honrieke,
an almayne Captain,' to come over and teach her subjects
tlie true and perfect
art of making saltpetre as good as that made beyond the seas,'
stipulating, however, tliat the secrets of tlie manufacture should
be reduced to writing before the Jiromised reward of f.'?00 should
be paid. On the arrival of Honrieke the Queen resigned her bargain (Pat. 3 Eliz. p. 6) into the hands of the above patentees,
who were both London tradesmen. The sj>ecification will be
found in full in Engineering,' June 15, IS.OJ'.
this country

;

'

'

'

'

'

new

invention (sic) be not proved to be of value
within a year, the making of saltpetre to be thrown open as at
In case the

present.

No.

III.

1562.
alias

^fiiy 26.

PrivilcRC to Georp:c

Cobham,

Broke, for a dredging machine [for 10

years].

The petition
Company

of G. Cobham, Tomazo Chanata, stranger, and
i-ndorsed with the erroneous date 1550, is to be
found in the S. P. Dom. Elis. vol. i. No. 56.

their

53.

HULME: PATENT SYSTEM

123

he had discovered a machine to scour the entrances to harbours, &c., to a
depth of sixteen feet. The patent is for the importation of a
The rights of scouring
sufficient number of these machines.

The patentee represents

that

'

by diligent travel

'

channels by the older methods are reserved, and the Queen expresses a hope that her favourable treatment of the patentee
'
will give courage to others to study and sake for the knowledge
of like good engines and devyses.'

No. IV.

1562.

Dec. 31.

make Alum

in

License to Wm. Kendall to
Devon, Cornwall, &c. [for 20

years].
In the recital of the grant Kendall represents that he had
discovered ores of alum in abundance with a practical method of
The manufacture was started in Devonshire, but
its extraction.
failed.
See also 1564, July 3, Alum patent of Cornelius Da
Vos.

No. V.

Dec. 31. Patent to John Medley for an
instrument for the drayninge of water [for 20

1562.

years].

The recital states that mines of tin, lead, coal, &c., in Devon
owing
as elsewhere, were drowned and altogether unoccupied,
the great habundanca of water.' It is not clear that Medley lays
claim to the invention of tha present device, although the grant
covers all subsequent improvements. The rights of users of old
machines are reserved, and clauses are inserted regulating the
'

compensation to be paid for entering upon abandoned properties.
In case of disputes arising, the quarrel is to be referred to tha
Privy Council. The source of inspiration of this and the numerous subsequent patents for mine drainage and water raising will
be fovmd in the illustrated work of Agricola published in 1559.

No. VI.

Feb. 26.
A hcense to George Gylpin and
Peter Stoughberken to make ovens and furnaces

1563.

[for 10 years].

In the S. P. Dom. 1565 there is a certificate from some London
brewers, who testify to the economy of fuel effected by the furnaces of a German, Sebastian Brydigonne, who may have been
connected with the above patentees.
The grant refers to the
growing scarcity of wood fuel, owing to the large consumption

124
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The grant is void in case tlie
till- lirrwing nnd baking trades.
patentees fail to come over and put the grant into practice within
two months, or prove extortionate in tluir cliarges.
in

No. VII.

June 22.

15G3.
iek to

A

license to

Burchsard Cran-

make engines for the draining of waters

[20 years].
This grant is similar to that of Medley's, but gives some additional powers of entering upon old and abandoned mines under
The engine is stated to liavc been lately
proper restrictions.
invented, lerned and found out by Cranick, and to be unlike
anvthinp devised or used within the realm. Three years arc allowed for the patentee to perfect and demonstrate the utility of
Disputes are to be referred to the Warden of the
his engines.
Stannaries and three Justices of the Peace.

No. VIII.

15fi4.

July

3.

License to Cornelius de Vos to

make Aluni and Copperas

[for 21 years].

De Vos obtained this grant on the strength of the discovery of
ores of alum and copjxras (sulphate of iron) in the Isle of
Wiglit (Alum Hay). His rights were shortly afterwards assigned
to Lord Mountjoy, who in 15()() obtained parliamentary confirmation of the grant. Both the Queen and Cecil were originally
In I.'i"!
financially interested in the success of the experiment.
Bristol merchants complain of the decay of their trade owing to
the fact that iron and alum, which had liitherto come from Spain,
were now made better and chcajier in this country. See also
Stow's Annals, 1631, pp. 897. 8f)8; Geological .<^urvey, Memoirs.
Jurastic Rocks, i. •J.'iS- t.'i 1. Hyde Price, p. 82. The grant confers
the right to take up workmen at reasonable wages, together with
all materials requisite for the manufacture.

Nos.

IX, X.

Commission to Daniel
Oct. 10.
Houghstetter and Tlioinns Tlnirland for
mining in eight Knglish Counties.
Special license to the same
ISG.'J. Aug. 10.
concerning the provision for the minerals
and mines of gold, silver, kc.
1564.

The validity of these grants was challenged by the F.arl of
Kortliumberland on the ground that the work was within the

'
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Royalties granted to his family in a former reign. The case was
decided in favour of the Queen, on the ground that the neglect
of the Earl and his j)redecessors to work the minerals during
seventy years had made that questionable which for ages was
out of question' (Pettus, Fodinae Regales). On May 28, 1568,
the Company was incorporated by Charter as the Society of the
Mines Royal, which existed down to the eighteenth century.
See also Hyde Price, pp. 49-55 and Grant-Francis, Coppersmelting.
'

No. XI.

1565.

Wm.
and

Jan. 29.

License to Armigil

Wade and

Herlle for the manufacture of sulphur
oil

[for

30 years] (Latin).

The full text of the grant will be found in Rymer. The sulphur was required for making gunpowder, and the discovery may
be attributed to the labours of John Mangleman, a German, who
was authorized to search for earth proper for making brimstone
(Lansd. MSS.). The second part of the invention related to the
The proper
extraction of oil from seeds for finishing cloth.
machinery for extracting oil from rape and other seeds does not
seem to have been known at the period. The grant was subsequently reissued to Wade and another for a further term of

XXXIV,

thirty years.

Cf. No.

No. XII.

April 20.
License to Roger Heuxtenbury
and Bartholomew Verberick for Spanish or
beyond sea leather [for 7 years].

infra.

1566.

The process relates, in all probability, to sumach tanning
which produces a white leather suitable for dyeing in light
shades. Shoes of Spanish leather, i. e. yellow leather, appear to
have been preferred
to those which shine with blacking
'

(Howell, Letters, I. i. 39). The grant dispenses with the provisions of an Act forbidding the export of leather. On the other
hand, it insists on the employment and instruction of one English
apprentice for every foreigner employed, and subjects the industry to the inspection of the Wardens of the Company of the
Leather Sellers, who are responsible for the skins being well
and sufficientlie wrought.' This grant must not be confused with
a subsequent license to Andreas de Loo to export pelts which
gave great offence to the trade. For evidence as to the use of
sumach at this period see Library Association, Leather for Li'

braries, pp. 7-8.
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Sept. 17.

Two

licenses to

Wm.

Iluinfry

iinil

Christopher Shutz to dig

for

the

Lapis Calaminaris, the

(1)

nmiuifiicture of brass and

buttery wares, (2)
and other ores.
luul

iron

wire

for tin, lead,

These grants covered geographically those parts of England
not included in Honglistetter's patents and the Alum patent of
De Vos. t'nlaniine or zinc carbonate is an essential in the manufacture of latten or brass, which it was proposed to use in easting ordnance (5. P. Dom. Elis. vol. 8, No. It). The mineral
was discovered in Somersetshire in I.'jGG, and the first true brass
made by the new process was exhibited in I;j()8. The patentees
also erected at Tintern the first mill for drawing wire for use
In 15()8 the Company was incorpor.ited by
in wool-carding.
Charter as the Company of the Mineral and Battrry Work.s,'
and remained under practically the same management as that
of the Society of the Mines Royal (Stringer, Opera Minrralia
Ksplicata).
In 157*, and again in 1581, the assignees of the
patent obtained an injunction against several owners of lead
mines in Derbyshire for using certain methods of roasting lead
ores in a furnace worked by the foot blast and other instruments
invented by Humphrey after the date of his patent. The Court
of Exchequer ordered models to be made, and after repeated
adjournments a Commission was apjwinted to investigate the
using of furnaces and syves for the getting, cleansing, and melting of leade Ower at Mendype, and the usage and manner of the
syve
(Exchequer Decrees and Orders).
The depositions in
this case are still preserved, but it is impossible to trace the history of the case to its completion. Coke informs us that as regards the use of the sieve, the patent was not upheld on the
ground of prior user at Mendiji. It is a j)eculiarity of the grant
that it covered all subsequent inventions of the patentees in this
jiarticular branch of metallurgy.
The hearth was invented after
the date of the patent, and one of the questions to be decided was
whether a subsequent invention could be covered by letters patent
or no. See also Hyde Price, pp. 55-60.
'

'

'

No. XV.

1565.
in

The

July 31.

License to Francis Berty to put

practice the trade of

making white

salt.

patent was surrendered and reissued in the following year.
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License to James Acontius for

Sept. 7.

the manufacture of machines for grinding, &c.

[for 20 years] (Latin).
Acontius, an Italian engineer, had taken out letters of naturaland was in receipt of a small Crown pension. The undated petition is to be found in S. P. Don. Eliz. 1559. The
real date, no doubt, is 1565.

ization

No. XVII.

1566.
the

Jan. 23.

making

License to Francis Berty for

of salt.

Berty was a native of Antwerp, and probably introduced the
Dutch mode of making salt for fish-curing. The salt was extracted by boiling in copper pans. Plans of the furnaces will be
foimd in S. P. Doni. Elis. 1566. The later salt patents of the
reign gave rise to great local discontent, owing to the oppression
of the patentees, who claimed the right to control the price of
salt within certain areas.

No. XVIII.

Aug. 26. A special license to Peter
Anthony van Ghemen [for 21 years] to cut

1567.

iron, save fuel

and extract

oil.

In the Lansd. MSS. there is a declaration of the inventions of
the above individual and his Company.
They consisted of a
process of tempering iron so that it might be cut into bars for
various purposes, and of special mills for corn and for extracting
oil from rape-seed, which for want of proper appliances was
sent out of the kingdom to be extracted.

No.

XIX.

1567.

License to Anthony Becku and

Sept. 8.

John Carre

to

make Normandy and Lorraine

glass [for 21 years].

Mem. records an attempt to introduce Noror Crown ' glass in 1552. In 1557 English glassmakers
were said to be scant in the land,' the seat of the manufacture,
which was confined to small green glass ware, being at ChiddingStrype, Eccles.

mandy

'

'

fold.

This patent

may

be said to have laid the foundation of

—

modern English glass-making; see Antiquary, Nov. 1894
May, 1895 and Hyde Price, pp. 67, etc. It should be noted that
the Crown had twice failed to manufacture glass on its own account.
The patent insists on the instruction of the English as
a condition of the validity of the grant. The attempt to manu-
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glass appears to hnvi- bren unsuccessful {Lanid.
MSS. 76) and to have been abandoned until one Henry Rieliards brought the art to England in 1679 {^Petition Entry Books,
factiirc

Crown

'

'

2, .S39).

No.

XX.

1568.

Oct.

madder

U.

in

Grant

Backe to

to Peter

collect

Ireland and dye skins of animals

[for 21 years].

Backe was
dvers.
tation.

The
'

—

native of Brabant
a province noted for its
on the other hand, bore an evil repuman almost wyll meddle with any colours of cloth
a

I'.nglish dyers,

No

toueliing wodde and uiader, unlesse it beare the name of French
and FlauiidiTs dyes, for reason of the deceits practised by tlie
English and the ignorance of the principles of their craft

'

(Camden Miscellany). The grant covers all parts of Ireland,
Infringement is
with special reference to specified counties.
punishable by one year's imprisonment. Probably the first Irish
monopoly grant.

No. XXI.

1568.

(Dc

Nov. 10. License to Peter de la Croce
Croix) to make Cendre de Namour

la

[for 7 years].

A patent for dyeing and dressing cloth after the manner of
English cloth was still exported in the white, unFlanders.
Redressed condition to be finished abroad, .\ccording to the
quest of a true-hearted Englishman,' dated 1.553 (Camden Miscellany), this was due to 'our beastlie blindness and lacke of
studyous desire to do things perfectly and well.' But probably
the trade was hampered by the absence of the subsidiary industries of oil, alum, &c.
'

No. XXII.

1569.

Apr. 20.

A

Dan. Houghmyninge [for 21

license to

stetter to use the arte of

yeares].

[Sec also patent dated Oct. 156V.] The grant
for mine drainage.

is

for setting

up and using engines
No. XXIII.

1569.
to

May
make

26.

License to John Hastinges

clothes called Frestadowes [for 21

years].
Frisadoes may be regarded as a variety of broad bayes,' but
of a somewhat lighter character, and dyed and finished for the
'

63.

retail

trade.
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therefore was essentially for dyeing

Hastings' suit was supported by the Dyers'
Company, who reported that if English cloth were dyed within
the country the Queen would gain £10,000 annually by the inThe manufacture was established at Christcreased custom.
church, Hampshire, but Hastings seems to have used his grant
vexatiously by wantonly molesting the Essex weavers on the
ground that the manufacture of baize came within the four corners of the jKitent. The matter was referred by the clothiers of
Coggeshall to the Exchequer, when they claimed to have gained
the day {S. P. Dom. Eliz. vol. 106, No. 47, and Noy, 183). Subsequently an agent of Hastings was brought before the Lord
Mayor's Court for trespass, and was fined £Q for molesting a
weaver within the jurisdiction of the city {S. P. Dom. Eli~. vol.
For text of the grant see Edmunds, Latv of
173, No. 28).
Patents, 2nd ed. p. 883.

and

finishing cloth.

No.

XXIV.

1571.

July

5.

Grant to Sir Thos. Goldinge
and water

for an engine for land drainage

supply [for 20 years].

The grant recites the condition of the lowlands and the need of
a proper system of water supply for municipal and industrial
purposes. The engines, once erected, will continue working without men's labour. The grant is void if the engine be not erected
within two years or fails to work efficiently as set forth.
The
petition appears in S. P. Dom. vol. 127, under the incorrect date
1578.
No.

XXV.

1571.

make

July 30.
'

Turkye

Grant to Rd. Mathewe to
haftes

'

for knives, &c. [for

6 years].

The grantee obtained his information by residence abroad.
The patent was contested successfully by the London cutlers
(Matthey's case), apparently on the ground of general inconvenience of patents of improvements in an existing trade. The
text and history of the grant will be found in Edmunds, 2nd ed.,
p. 885.
'

'

No.

XXVI.

1571.

Sept.

1.

Grant to Rd. Dyer to make
fire for seething meat

earthen pots to hold
[for 7 years].

'

According to Howes the grantee learned the art of making
earthen furnaces, firepots, and ovens transportable ' when a

COMMERCIAL LAW

»'
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The grant covers
prisoner of the Spnninrds (Portuguese?).
London nnd n tlir«'e-niile radius. The industry was carried on
nt London witliout .Moorgnte,' and the patent was extended for

'

seven years on January ~6, 1579.

No. XXVII.

June

1573.

13.

Grnnt

to

John P.iyne for

grinding corn [for 21 years].

mills for

The grant

is for modified forms of combined hand and treadexamples of which had already h<'<-n erected at Cilastonbury.
The petition addressed to Hiirghhy with a plat of my workc,

mills,

'

the fyrst I »-ver made/ is preserved in the I.ansd. .MSS.
Prior
This is undoubtedly a native
rights of millowners reserved.
invention of considerable merit. As in .some other cases, ])rotection is sought in view of threatened unauthorized imitation of the
invention.

No. XX\'III.

July

1573.

put

in

Grant

8.

drainage, and for
in

The grantee

to

practice an
tlie

John Syncrtson

to

instrument for land
stopping of breaches

dams [for 10 years].

described as of Amsterdam, stranger.
Prior
and a term of two years assigned for introducing the industry.
is

rights are rcsenxd,

No.

XXIX.

Grant to Rd. Candish for an
Oct. 28.
engine for draining coal and iron mines

1573.

[for 20 years].

The grant covers all engines invented or to be invented by the
grantee within this term, and extends to eight counties.
Prior
rights arc reserved, but no term is fixed for working, owing
probably to the invention being in the experimental stage.
No.

XXX.

1574.

make

April

3.

License to John Collyns to

brode clothes called Mildcrnix and
PoUcdavies [for 21 years].
'

'

The subject of the grant is the manufacture of sailcloths,
hitherto brought from France.
The grant recites that the art
had been introduced and apprentices educated therein, and proceeds to confine the trade to Ipswich and Woodbridgc under the
supervision of the patentee.

On

February

5,

1590, the grant was

63.
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reissued to John and Rd. Collyns for twenty-one years. Cf. also
Statute 1 Jac. I, cap. 2-i, where the above statements are confirmed.

No.

XXXI.

Aug. 27. Grant to Jeremy Nenner
and George Zolchcr for a method of spar-

1574.

ing fuel [for 7 years] (Latin).

The

grantees are bound to erect within one year a trial installaand to prove its efficacy. The invention appears to relate
to a method of domestic heating by a system of flues connected
with a central furnace, and to have been adopted in practice by
brewers and others (Acts of the Privy Council, April 27, 1578).
tion

No.

XXXII.

Dec. 13.
Grant to James Verselyn for
making drinking glasses [for 21 years].

1574.

is made on the strength of works already erected
Crutched Friars, and aimed at superseding the trade in Italian

The grant
at

The patentee undertakes to teach the art to natives, the
Crown laying stress upon the fact that " great sums of money
have gone forth of our Realms for that manner of ware." Imglasses.

is prohibited, and the relations between
the retail trade and the grantee regulated.
In 1592 Verselyn
surrendered the grant in favour of Sir Jerome Bowes, to whom
a patent of twelve years was issued. Under this grant a rent of
100 marks is reserved to the Crown. For the further history
and text of the grant cf. Antiquary, March, 1895, and Hyde

jjortation of foreign glass

Price, pp. 69, etc.

No. XXXIII.

1575.

Feb. 14.

Grant to Sir Thos. Smythe,
Lord Burghley, and

the Earl of Leicester,
others of the

and to

'

Society of the

New

Art,'

their successors.

Strype's Life of Smythe contains an account of this extraordinary undertaking, which was for the transmutation of iron into
copper, and of lead and antimony into quicksilver. After several
failures at Winehelsea, further attempts were made at Anglesea,
where possibly some success was met with by the deposition of
copper on iron rods laid in the copper-bearing waters of the district.
The grant, or charter of incorporation, which is based on
the invention of one Wm. ^Medley, illustrates the state of the
native metallurgical science at the period.
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No. XXXIN'.

1577.

Wm. Wade

Grunt to

.Tunc 8.

Henry Mckyns, alms Pope,
sulphur,

brimstone,

and

for
oils

and

making
[for 30

years].

A reissue of grant XI. Wm. Wnde succeeds to the rights of
the late Arniigil Wade and introduces Mekyns, a London jeweller, as a capitalist pre|)ared to spend large sums in extending the
By this grant it is proposed to substitute the use of
industries.
%-egetable oils extracted by the jiatentees for train or whale oil
The use of fish oil in the
in soap-making and dressing clotli.
soap manufacture was prohibited in the following year (Acts
of the Privy Council, 1578). There is a proviso that the quantities of rape and other oils made undtr tiie grant sliall not be
below that of tlie train oil entered in tlie London Customs' books
during the last three years. With ri'gard to the extraction of
sulphur from mineral sulphides the Crown secures a rebate of
Note generally that this and
one-twelftli below market prices.
other patents of reissue arc open to objection on the ground of
unreasonable extension of their term and the undue enthe
largement of powers conveyed in the original grant.
'

No.

'

XXXV.

Grant

Morris for
engines for water-raising [for 21 years].

1578.

Jan. 2i.

to Peter

The text and history of this important grant will be found in
Sept. 189.'). The patentee was of Dutch exthe .Antiquary, Aug.
traction. The grant reserves prior rights and fixes three years for
the introduction of the invention, which comprised the first application of the force-pump to water-raising in this country, and led
almost immediately to the introduction of the manual fire engine.
On the continent the application of the force-pump was well

—

known
No.

at this period.

XXXVI.

1582.

June 26.

make white

salt

Grant

to lid.

Spcncc to

[for 20 years].

patentee undertakes to introduce the industry and to
Two years are fixed for
salt at cheaper rates.
this purpose.
A rent of £10 is reserved to the Crown.

The

supply a better

No.

XXXVII.

1582.

Sept. 22.

brownc and
salt at

Grant

his son

to

to

Wm.

make

salt

Yarmouth [for 21 years].

Ilare-

upon
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consists of blending white Spanish salt with sea

The process

and the product is applicable to fish-curing. The grantees
were recommended by the Bailiff's and inhabitants of Yarmouth.

salt,

The grant

made

'

part for the relief of the decayed state
of the Ilarebrownes' fortunes occasioned by losses at sea, and is
revocable at six months' notice if found inconvenient to the town
or commonweal. Importation of foreign white salt to Yarmouth
forbidden.
is

No. XXXVIII.

'

in

April 10.
Grant to Geo. Langdale
make sackbuts and trumpets [for 20

1583.
to

years].

The
described as ' one of our Trumpeters.'
future improvements, regulates prices, and reserves the right of one Peter Grinn, who has heretofore mended
trumpets.' The grant extends to London and a seven-mile radius.
The patentee

grant covers

is

all

'

No,

XXXIX.

1584.

make

Grant to James Humfry to

Feb. 28.

train oil [for 7 years].

The grant recites that the patentee, a citizen of London, had
for over twelve years practised and devised to make very good
train oil from the livers of fishes imported from the north seas,
and had erected houses and furnaces for the purpose. The uses
of the oil are stated, and a rent of 20s. reserved to the Cro^vn.
The grant was reissued for ten years on May 1, 1591, to Richard
Matthews, Yeoman of the Pantry and again to his widow for
twenty-one years. There can be no doubt as to the irregularity
of these reissues, the first of which was opposed by the shoemakers and others of Scarborough. The industry existed for
many years at Southwold.
;

No. XL.

1585.

Sept.

1.

Grant to Thos. Wilkes, Clerk of
make white salt [for 21

the Privy Council, to

years].
the original grant the industry is confined to Lynn Regis
rent of £6 6s. 8d. is reserved and immediate
prosecution of the industry' insisted upon.
The patent was extended on Feb. 20, 1586, to Kingston-upon-Hull. On Aug. SI,
1599, the grant was surrendered in favour of John Smithe for
the remainder of the term, and a new grant was issued in consideration of the payment by the latter of two sums of £4,750
and £2,250, apparently due to the Crown by one Robert Bowes,
of Berwick, deceased.
In defiance of the terms of the grant,

Under

and Boston.

A

13-1
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y.

n'ffuldtcd prices liy those of London (with n niaxiniuiii
price of Wd. n bushel), Siiiithe raised liis jtrices to 14*. and IS*.,
and was tliereiipon connnitted In- the Lord President, and tlio
wliicli

Tlie salt
old prices restored.
contract by Sir Gcorpe Bruce,
subsequently petitioned for a
offering to reduce the price of
London prices, and stating tliat

No. XLI.

1586.

March

was manufactured under a suba colliery owner at Culross, who
renewal of the license in 1611,
salt to \6d., or 2d. less than the
he employed over 1,000 workmen.

11.

(alien), luul

Grant

Robert

Dal Arme
work out oil

to Francis

C'Inrkc, to

of woollen cloth, with consent of the owners
'

the same

oil

to have for their labour

'

—

[for

21 years].

The grant insists on the instruction of any member of the
public for a reasonable recompense, of which one-tenth is reserved
Trial of the invention is to be made before the
to the Crown.
Privy Council, and the grant is void if the cloth is injured in the
process of calendering.
No. XLII.

1587.

Grant

Dec. 30.

subject,' to

man and

John Purchise,

to

'

our

make armour and harness for

horse [for 7 years].

The

subject of the grant is a light bullet-proof fabric without
mingled or wrought in the same.' The trademark
is to be a half-moon, suggestive, as in Mathewc's patent, of an
Eastern origin. Probably a revival of the Saracenic defensive

any metal

felt

'

armour.

No. XLIII.

1588.
port,

April 15.

Grant

make, and

sell

to Rd.
'

le

Young

starche

'

to im-

[for

7

years].

The grant was
on

.hily

l.lOa.

(),

The

reissued to Sir .John Pakington for eight years
and again to the same individual on ^L^y 20,
consideration stated is the annual rent of Cl-0, but

l.'if)'-,

the real consideration of the grant is the suppression of the
manufacture of starch from grain
the patentee being confined
to bran of wheat.'
The grant of tin- trade was clearly illegal.
As an instance of gross oppression by the patentee we may cite
Hatfield M.*^.S. 4, |). 2fil, where an individual apjjears to have
been imprisoned by Pakington for selling starch bought under

—

'

HULME: PATENT SYSTEM

BS.

Young's patent.
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Pakington appears to have undertaken to pay

certain pensions to certain Dutch women whose names are connected with the introduction of starcliing into England (ib.
p. 614).

No.

XLIV.

July 26. Grant to Timothy Bright,
M. D., of a short and new kind of writing
by character [for 15 years].

1588.

The grant is to teach, print, and publish works in shorthand.
In the Lansd. MSS. there is a letter in favour of the system,
with the Epistle to Titus enclosed as a specimen.
No. XLV.

1588.

Dec.

4.

and cut iron
nails [for

Grant to Bevis Bulmcr to make
into small pieces to work out

12 years].

reason to believe that the invention was of foreign
it is stated that Bulmer
is the first inventor and
publisher within the realm.'
Bulmer was a good mechanic and
mining engineer, whose services were in demand in all parts of
the kingdom.

There

is

origin, although

No. XLVI.

'

Grant to George and John
Jan. 28.
Evelyn and Rd. Hills to dig and get salt-

1589.

petre [for 11 years].

The grant

our letters of commission for the
and is made in consideration of a great
quantity of corn powder to be delivered to our store within the
Tower.' A new grant, drawn by Coke, on Sept. 7, 1591, was
made to Evelyn and others, annulling all earlier grants. The
constitutional nature of the saltpetre grants was admitted by the
Statute of Monopolies, but the practice was objectionable, owing
to the inquisitorial powers and right of entrance upon lands conveyed by these grants.

making of

is

described as

'

saltpetre,'

'

No.

XL VII.

Grant to John Spilman to
manner of linen rags, &c., to make
white writing paper [for 10 years].

1589.

buy

Feb. 7.

all

The grantee, an alien, held the office of Jeweller to the Queen.
The grant is possibly connected with the petition of Rd. Tottyll,
the Elizabethan law publisher, who in 1585 stated that the

COMMEJiClAL

y.

l.U)
I'rcncli,

thwarted

l)y

buyitin

>i]>

all

LAW

the linen rngs in

tlic

kingdom, Imd

The

his etl'orts to introduce the ninnufnetiire.

industry

was established by S|)ilnian at Dartford, where lie employed over
600 workmen. The f^rnnt ))rohibits the manufacture of brown
paper, and is void if the former manufacture be discontinued for
On July 15, 1597, the patent was reissued for foursix months.
teen years witli tlic same proviso, but covering tlic manufacture
of all kinds of paper. The text of the original grant and the
of Tottyll will be found in Arber's ll<-gisters of tlie
See also Rhys Jenkins in
8tationers Company, i. 'Hi, ii. 811.
Nov. 1900.
Library Association Record, Sept.
petition

—

No. XLVIII.

Grant

Oct. 9.

1.589.

to Tlios. Procter, of

Marskc, Yorkshire, and Wni. Peterson to
make iron, steel, and lead by using earth
coal, sea coal, turf, or peat [for

7 years].

The consideration of the grant is the economy of fuel, of which
one load would be required in place of four per ton of iron.
Various small royalties are reserved to the Crown.
No.

XLIX.

1590.

Oct.

Grant

1.5.

to

John Thome-

borough, Dean of York, for the refining of
pit coal [for 7 years].

The

object of the invention is to overcome the popular objecfumes of coal used in the imperfectly constructed hearths of the period.
A royalty of id. per chaldron
on the refined coal for domestic use and 8rf. per chaldron on the
exported coal is reserved, with the usual proviso in favour of
users of old iiroeesses.
tion to the unsavourv

No. L.

1.591.

Nov.

4.

Grant

to

flasks for touch-boxes,

Reynold Iloxton to make
powder-boxes, and bullet-

boxes for small-arms [for 15 years].
Apparently a form of wood<n cartridge containing powder and
shot, for facilitating the loading of firearms.

No. LI.

March 2.3. Grant to Richard Drake to
make aqua coniposita, aqua vitae, and vinegar

1.594..

[for 21 years].

This grant

may he regarded

monopoly system

at

its

worst.

Elizabethan
about thirty years

as typical of the

It recites that
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past strangers and others had substituted beer in the manufacture
of tlie above liquors and sauces '; but tliat of late certain covetous makers had further employed such corrupt, noisome, and
loathsome stuff that a reformation of the abuses was urgently
The grant prorequired in the interests of the ])ublic health.
ceeds to invest in Drake tile sole manufacture of the ale to be
such ale to be sold at London rates, with a rent of
employed
£20 per anniuii reserved to the Crown.
Drake was further
charged with the suppression of all vinegar, &c., sold in casks
not bearing his own trademarks. At the last moment, when the
grant was full}' passed,' Lord Burghley intervened, and insisted
upon the insertion of clauses reserving the rights of those manufacturers wlio employed wine lees in the manufacture, together
with those of the makers of vinegar for domestic uses and charitable purposes.
Wales is also excepted from the grant. The
exaggerated recitals in this grant excited notice at the time; cf.
Harrington, MetamorpJiosis of Ajax, and the Case of Monopolies.'
For the abuse of the grant cf. D'Ewes Journal, 644, and
the Lansd. and Harl. MSS.
'

'

'

—

'

'

No. LII.

Grant to Thos. Lovell to Jnne,
and recover all grounds, &c.,
and to make turf or peat fit to be burned [for
21 years].

1597.

July 22.

fence, win, drain,

The inventor learned
'

'

the art from the Dutch, and undertakes
from abroad.

to introduce skilled labour

No. LIII.

April 21.
Grant to Edward Wright to
make and utter mathematical instruments [for

1598.

8 years].
Another water-raising device, obtained by long and painful
study of the mathematical sciences by the petitioner, a Cambridge Master of Arts. It is stated a special work for supplying water to London had already been undertaken by the patentee. Prior rights reserved.
'

'

'

No.

LrV'.

'

Aug. 11. Special license to Edward
Darcye for transporting cards and for making them [for 21 years].

1598.

A patent for the sole importation of playing-cards had been
granted (18 Eliz. p. 1) to Ralph Bowes and Thomas Bedingfield, and in 1578 John Acheley. of London, was called upon by
the Privy Council to answer by what authority he presumed to
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tlic above
grounding
himself upon the laws of tlic realm.' The legal points were thereupon referred to the Master of the Rolls (Sir W'm. C'ordell) and
the Attorney-General ( ? G. Gcrrard), praying them to take some
pains and certify their o])inion,*that such order may be taken
Their lordshijis,
as shall he agreeable with justice and equity.
however, liint tiiat a composition between the parties would be an
Acheley dotli by his
acceiitabie termination of tile dispute, as
cardmaking set manie personnes on work which by tlie inhibition
In 1579 and 1580
of his profession would otherwise be ydele."
further action was taken against other parties who had imitated

nianiifai'turc

patent.

niul

.sell

playing-cards notwitlistanding

Acliclrv rt-plicd tliat his doings were l.iwful,

'

'

the seal of the patentee with a view to avoid detection. In 1589,
on the complaint of Bowes, the Privy Council ordered that the
grants be maintained according to the contents tliereof, and that
hereafter infringers shall not only be taken to prison until sulficient security has been provided, but shall also have such tools,
moulds, or other instruments taken away, broken in pieces and
defaced.
For the further history of the celebrated grant see

Gordon, Monopolies by

No. LV.

1599.

July

I'atents.

n.

Grant

to Capt.

Thos. Hayes for

nmkin<r of instruments of war [for 10 years].
Various military inventions and accoutrements to enable soldiers to perform tlie work of
There is a proviso
Pyoners.'
that the requirements of the Crown shall be supplied.
In IfiOI.
the patentee notified his intention to present the above invention
to the Crown, offering the master of the Ordnance £2,000 if he
'

could get the portsack introduced into the^southern counties.

The results
may now

reign

Period

of the industrial policy of the Elizabethan

be presented

in

tabular form:

—

139

The

column of our classification comprises grants for
and inventions to aliens or naturalized subWith these we find occasionally associjects of tlie Crown.
ated a native, acting as interpreter and intermediary between
The figures for the period
the foreigner and tlu- public;.
1571-90 indicate the development of native enterprise, although the industries still bear the impress of foreign suggestion.
The Statistics for 1591-1603, which indicate a

new

first

industries

Crown

practical reversal of the favourable attitude of the

toward the inventor, afford a fair criterion of the industrial
value of the Elizabethan patent system. During this period
we have to record the rejection of the suits for protection of
the following inventions:
(a) The stocking frame of Lee
the most original invention of the age, which for lack
of encouragement went to France, where the inventor is
stated to have received a privilege; (6) the water-closet of
Harington, which was reintroduced about a century and a
half later; (c) a scheme of Gianibelli for land reclamation;
(d) various devices of the ingenious Hugh Piatt, in part of

—

—

foreign origin; (e)

and

(/) a

wliich

armour plates;

Stanley's invention of

scheme for sugar-refining, the novelty, however, of

was questioned.

True and First Inventor. An attempt to further illustrate
the growth of the native inventive talent by subdividing the
above figures into grants of importation and invention proved
impracticable owing to the want of definition in the phraseol-

ogy

descriptive of the relation of the patentee to the subject

of the grant.

invent

'

and

In the 16th Cent, the meaning of the verb
its

was not confined to

derivatives

signification.

For instance

known work

of Polydore Vergil

a

chapter headed

that

'

'

Who

Eacus invented

it

in

to

modern

the translation of the well

De

inventorihus rerum, under

found out Metals

[i. e.

its

'

'

we are

told

gold] in Panchaia,' and again

that the Justinians, a religious order, were

'

invented

'

[i. e.

founded] by Lewis Barbus. This view has since been confirmed by the ' Oxford English Dictionary,' which has assigned to the verb invent ' two meanings now obsolete (a) to
discover
a meaning still preserved in the phrase the invention of the Cross,' (6) 'to originate, to bring into use for'

—

'

'
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lually or

authority, to found, establish, institute or ap-

l)_v

Before attempting, however, to assign a definite

point.'

t><]uiv(dent of the

'

the true and

first inviiitor

of

'

Statute

tlie

tlie results of an examination of the phraseology of the patent grants and legal decisions prior to the
Briefly, on the Patent Rolls the
Statute must he given.
words are found in all these meanings: but when used in
the modem sense they are generally preceded or supported
by another less equivocal term or phrase, e. g. invented and
devise and invention.' Frequently a different terdevised
minology is selected, e. g. ' first finders out and searchers

of ^lonopolics

'

'

'

'

deviser

first

and maker.'

Again

'

invention

'

is

often as-

serted in the later clauses of the patent grant where no claim

to invention

No.

ii,

as

new

'

is

made

in

the recitals of the grant (Cf. Patents

Here

XXXV, xlv. Hi).

'

'
must be translated
was not required to support

invention

art,' for as invention

a patent the patentee had no object in laying claim to it,
whilst a false recital was fatal to the validity of a patent.
Turning from the Patent Rolls to the judicial decisions,
in Darci/ v. Allen, ' invention ' is used in its modern sense
preceded by another word, viz. ' wit and invention '
but in
the Clothu'orkers of Ipswich case (IGIS) the phrase invention and a new trade ' is actually used to distinguish an
imported process from ' invention,' i. e. the result of the exer'
cise of the inventive faculty.
If a man hath brought in a
new invention and a new trade ... in j)eril of his life or
consumption of his estate, or if a man hath made a new discovery of anything, in such cases, etc' Again, ' Of a new
invention the King can grant a patent
but where there is
invention
no
the King cannot by his patent hinder any trade.'
Here the Court is dealing with the amount of difTerence required to support a patent, not with the source from which
;

'

'

the

patented process

is

derived.

The

'

following reasons,

therefore,

may

and

inventor' the meaning 'true and

first

lie

given for attributing to the phrase

founder or institutor
(a)

The meaning

(b)

It

decisions

'

is

of the

first

true

originator,

new manufactures, viz.:
contemporary

consistent with

'

tisage.

maintains complete confornn'ty between the judicial

and the Statute which

is

professedly declaratory of

63.

HULME: PATENT SYSTEM

141

those decisions, as to the description of the two parties

could (jualify for

tlic

grant; while

a dechirntion of the express
wliich
it

will

is

otherwise wanting.

'

it

who

retains in the Statute

consideration

of the grants

'

The suggested

interpretation,

be observed, specifies neither the inventor nor the im-

porter directly, but includes both.
(c) If any preference had been intended between the im-

porter and inventor, the former would have been favoured,
for the introduction of

new foreign

industries

was

less likely

to prove inconvenient than improvements on existing ones
(Cf. D'Ewes' Journal, 678).

(d) If the Statute had proposed to favour the inventor as
against the importer the party denoted would have been
'
described with greater precision, and some ' consideration

would have been exacted by limiting a term for the introduction of the industry or by requiring some form of disclosure
of the invention.
It will be readily understood

how

the meaning of invention

became associated with the idea of experimental effort as
distinguished from the practical institution of a

new

art.

In the natural order of things patents of invention succeeded
to patents of importation as the base of national industry

was broadened and as

its level was gradually raised to that
Yarranton's complaint in 1677 (Law
Quart. Review July 1902) could hardly have been penned if

of the Continent.

word had then retained its original signification. The
Crown with respect to patents of importation
was supported indeed by Edgebury v. Stephens (1691) on
the ground that the source of an invention is immaterial,
' whether learned
by study or travel it is the same thing,' but
inventor
had
the light which once illuminated the word
faded, and henceforward the practice of the Crown has been
treated as an anomaly which has acquired by time and recognition the force of law (Edmunds 2nd ed. pp. 266-67), but
the

practice of the

'

'

'

for which no statutory authority

is

forthcoming.'

Disclosure of invention. Hindmarch, one of the greatest
writers on English Patent Law. once expressed a doubt

whether the patentee was ever under an obligation to work
his grant at all. The same writer in his chapter on the patent

142
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specification asserted thiit a

grant was bad

law which con-

in

tained no tectinicai description in the recitals of the patent,

or

in respect

13otli

of wliich no specification was

rc'()iiired

statements however are directly opposed to

to he

filed.

evidence

tlic

of the Patent Rolls.
Tliat disclosure was not required prior to the middle of

may be gathered from the final clause
Patent which ran tiiat tlie grant should be
notwithstanding the
favorably construed by the Courts
not full and certain describing tiie nature and quality of
the eigiiteenth century
in the Letters

'

the said invention or of the materials thereunto conducing

and belonging.'

This clause, although not peculiar to Let-

ters Patent for inventions, could hardly have been introduced,
if

at the date of

its

introduction written or printed disclosure

of the invention had been
attitude of the

riMiuircd

Crown toward

from the three following

The
may be gathered
(A) The first known

of the patentee.

disclosure

typical cases:

patent specification relates to the saltpetre patent of 1.561.

Crown should manufacture on its own account, and a sum of money was to be
paid by the Queen in return for the disclosure of the new
Here

the original proposal was that the

art and the personal services of the introducer.

Subsequently

the bargain was transferred to two London tradesmen

took over the Crown's

liability in consideration of the

who

monop-

(B) In 1611 Simon Sturtevant, on his own initiative
and probably with a fraudulent motive, filed with his petiTreatise of MetalUca which treatise
tion what he called a
oly.

'

'

he covenanted to supplement by a fuller statement to be
printed and published within a given term after the letters
patent.

This anticipation of the system of provisional and

complete specification

is

in itself sufficiently curious.

his final treatise Sturtevant lays

down with great

But

in

clearness

the modern doctrine of the patent specification, adding that
'

he was not tied to any time in the trial of his invention.'

He

was speedily undeceived, for

in

the following year the

patent was cancelled on the ground of his outlawry and neglect to Kork the patent.
(C) A century later, 1711, we have
the case of Nasinith's patent from wliich we quote the

lowing extract:

fol-

53.
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Anne, &c., Whereas John Nasmith of Hamelton in North
Britain, apothecary, lias by his petition represented to us
that lie has at great expense found out a new Invention for
preparing and fermenting wash from sugar " Molosses " and
all sorts of grain to be distilled which will greatly increase
our revenues when put in practice which he alleges he is ready
to do " but that he thinks it not safe to mencon in what the
New Invention consists untill he shall have obtained our Letters Patents for the same.
But has proposed to ascertain
the same in writeing under his hand and scale to be InroUed
in our high Court of Chancery within a reasonable time after
*

the passing of these our Letters Patents," &c.'

From

these cases

we may deduce

the origin of the specifi-

cation, viz. that the practice arose at the suggestion,

the benefit, of the grantee with the view of

more

certain,

and not primarily as constituting the

closure of the invention

now required

and for

making the grant
full dis-

at law for the instruc-

tion of the pubHc.

This theory harmonizes with what

is

known

of the practice

So long as the
monopoly system aimed at the introduction of new industries such as copper, lead, gold, and silver mining, or the
manufacture of glass, paper, alum, &c., &c., the requisition
of a full description would have required a treatise rather
than a specification, and would have materially detracted
from the concession offered by the Crown, besides constituting
a precedent for which no sufficient reason or authority could
have been adduced. But when, by a natural development,
the system began to be utilized by inventors working more
or less on the same lines for the same objects, the latter for
their own protection draughted their applications with a
view of distinguishing their processes from those of their
immediate predecessors, and of ensuring priority against all
of the sixteenth and seventeenth centuries.

subsequent

applicants.

Hence, while the

recitals

of

the

sixteenth century deal almost exclusively with suggestions

of the advantages which would accrue to the State from the
possession of certain industries, or with statements respect-

:
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ing steps taken by the applicants to qualify themselves for
the monopoly, those of a later date not infrequently deal with
These
the technical nature of the proposed improvement.

forming no part of the consideraundoubtedly the precursors of the
modern patent specification. Between 1711 and 1730 the
wording of the proviso (when the latter appears among the
general covenants of the grant) distinctly recognizes the
whereas A
proposal as emanating from the applicant

recitals, therefore, while

tion of the grant, are

—

'

did propose to ascertain under his hand and seal, &c., &c.

*
;

but about the year 1730 the form of a proviso voiding the

grant

in

tuted.

case of the non-filing of a specification was substi-

Still

the practice of requiring a specification cannot

be said to have been established prior to the middle of the
eighteenth century.

The

first

judicial

pronouncement as to the position which

the patent specification has since occupied

in

English patent

law must be claimed for Lord Mansfield, though the exact
date of his Lordship's dictum cannot at present be stated.

The

following quotation, establishing the fact,

summing up

is

taken from

Liardet v. Johnson
There
(1778), a case supposed to have been unreported.
is some reason to think that the pamphlet containing the

the

account of the
cation (Cf.
field's
'

of

trial

Law

Lord Mansfield

in

was suppressed shortly after

Quart. lUview, July 1902).

words are as follows
third point is whether the

The

make

specification

its

publi-

Lord Mansis

such as in-

For the condition of giving
encouragement is this: that you must specify upon record
your invention in such a way as shall teach an artist, when
your term is out, to make it
and to make it as well as you
by your directions; for then at the end of the term, the public have the benefit of it.
The inventor has the benefit during
structs

others

to

it.

—

the term, and the public have the

James did with

liencfit after.

But

if,

as Dr.

powders, the specification of the composition gives no proportions, there is an end of his patent, and
when he is dead, nobody is a bit the wiser; the materials

—

his

were all old
antimony is old, and all the other ingredients.
If no proportion is specified, you are not, I say, a bit the
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and, therefore, I have determined, in several cases

here, the specification
tion, tlic

make

must

state,

where there

is

proportions; so that any other artist

a composi-

may

be able

and it must be a lesson and direction to him by
to
make
it.
If the invention bo of another sort, to be
which to
done by meolianism, they must describe it in a way that an
artist must be able to do it.'
it,

The

Novelty.

It confines future

of

statutory definition of novelty

grants

new manufactures

.

.

.

'

to the sole

is

precise.

working and making

which others at the time of making

such letters patent and grant shall not use.

The statutory

limitation reappears in the clause in the letters patent which

avoids the grant on proof that the said invention

new manufacture

as to the public use

Modern commentators, however, jump

and exercise

'

is

not a

thereof.'

to the conclusion that

under the Statute there must be novelty.' But manifestly
a proper deduction from the clause is that want of novelty
could not be raised as a separate issue apart from prior user.
Neither in Bircot's case or in Coke's commentary do we find
any trace of the doctrine that proof of prior publication
would avoid a patent. Yarranton (Law Quart. Review, July
1902) who states the case against patents more strongly even
than Coke is also silent as to this defeasance. Novelty according to these writers is limited to a comparison with the
corresponding art within the realm, but within this limited
'

may be required to be shown.
a curious coincidence this interpretation of the Statute

By

area absolute distinction

be found in Liardet
as having

by

its

is

to

Johnson, the case already referred to
enunciation of the doctrine of the patent
v.

specification substantially relaid the foundations of the law

of patents.
'

The other extreme,' said Lord Mansfield, is the sufmen to get monopolies of what is in use and in the
'

fering

trade at the time they apply for letters patent, and therefore

King James expressly qualifies it. That it
must be of such invention (sic) as are not then used by
others.'
Again ' An invention must be something in the
trade and followed and pursued ' ' whether it was in books
the Statute of

;

or receipts

it

never prevailed

in

practice or in the trade.'
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The modern
urged,

it

view of the law of Novelty wns unsuccessfully

should be noted, by the defendants' counsel, but in

this trial the learned
ised,

judge would appear not to have

real-

or to have been unwilling to applv the results which

flowed naturally from his previous dicta.

If disclosure

was

the sole obligation laid upon the inventor by the grant, proof
of prior disclosure must render the patent invalid for want
of consideration.
VtiUtt).

(Edmunds.

The

statute does not in terms mention utility

!ind

ed.

chapter on utility
unsatisfactory.
'

new

p.

100: Frost 2nd ed. 139) and the
textbooks is generally vague and

in the

I'tility, of course,

manufactures

...

to

the

is

implied

in

true

and

first

the phrase

inventors

new art on a commercial
scale cannot take place unless the product scnes some useful
purpose. Arts, the exercise of which are contrary to law,

thereof,' for the introduction of a

'

or mischievous to the State or generally inconvenient
separately provided for.
Jurisdiction.

'

are

In a recent Government paper on the work-

ing of the Patent Acts [Cd 906] the origin and exercise of
the powers committed to the Privy Council with respect to
the revocation of patents on the ground of inconvenience is
dealt with at some length.
Under the Stuarts a clause was
also inserted directing the patentee in case of resistance to
tlie same to the Court of Exchequer.
Later on the King's Bench or Privy Council are substituted:
but finally the Crown was content to threaten the utmost
rigour of the law in case of contempt of this Our Royal
Command,' without specifying where relief was to be obtained.
The whole question of the jurisdiction of the patent
grants in the 17th Century requires further research; but
there are grounds for thinking that as a rule this jurisdiction was exercised by the Privy Council down to the middle
of the 18th Century. The point is of great importance in
explaining the want of continuity between the Statute of
Monopolies and the decisions unfler the Statute in the latter
half of the 18th Cent.
It is clear that at this period the
Courts were without precedents to guide them, for the Privy
Council was an executive body, and not a legally qualified

the grant to certify

'
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tribunal.

Tlie following case of revocation of a patent

the Privy Coinicil
reserved to

147

it

in tlio

by the above clause

in the letters

patent

will

go

In this year an order vacating

far to confirm this view.
Betton's patent for

by

year 1745, acting under the powers

making

British

oil

was made at a meet-

ing of the Council, at which were present the King, the ArchThe order
bishop of Canterbury, and other dignitaries.
states that a petition for revocation

two makers and dealers
been referred to the
tioners

Law

had made good

in

a similar

Officers,

their case

had been presented by
that the matter had

oil,

who reported

that the peti-

and that they were of opin-

ion that the letters patent should be

made

void.

Whereupon

the Lords of the Committee of the Privy Council agreeing

with the opinion of the

Law

Officers, the

to order that the patent should be

made

King was pleased
void,

and an order

to this effect was therefore signed by 7 of the Privy Councillors present.

THE HISTORY OF THE CARRIER'S

64..

LIABILITY

'

By Joseph Henry Beale,
extraordinary
THEgoods
an anomaly

liability

of

the

Je.

'

common

carrier of

our law. It is currently called
" insurer's liability," but it has nothing in common with the
voluntary obligation of the insurer, undertaken in considerSeveral atation of a premium proportioned to the risk.
tempts have been made to explain it upon historical grounds,
His exthe most elaborate that of Mr. Justice Holmes.^
convincing,
ingenious,
and
generally
learned,
is
so
planation
that it is proper to point out wherein it is believed to fall
is

in

short.

His argument

is

in

short this.

In the early law goods

bailed were absolutely at the risk of the bailee.

held in Southcote's Case,^

ordinary action to

But

recover against

as that gradually

fell

This was

and prevailed long after.
a

bailee

The

was detinue.

out of use in the seventeenth cen-

place wtis necessarily taken by case;

and in order
that case might lie for a nonfeasance, some duty must be
shown. There were two ways of alleging a duty by a »nper
se assumpsit, and by stating that the defendant was engaged
in a common occupation.
It was usual to include an allegation of negligence, from abundant caution, but that was
tury

its

:

'This Essnv was
XI, pp. 1.5»-lfi8.

first

printed in the

Harvard Law Review,

1897,

vol.
"

No.

,\

bioprnphionl sitrtrh of this author will be found prefixed to Essay
I of this Collcotion.

17, \'ol.

'The Conmion
'4 Co.

of these

is

Eliz. 109 b.

!.nw, l.rctiiro V.

h; Cm. Eli/. Hl,5.
.\ fuller nnfl hpttor report thnn either
in a manuscript report in the Hnrvnrd I.nw I.ibrarj', 43-4i

8.1
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" mere form."

Chief Justice Holt

^

finally

149

overthrew the

doctrine of the bailee's absolute liability, except where there
was a common occupation, or (of course) where there was

an express assumpsit.
carrier

to

all

is

The extraordinary

of a

liability

therefore a survival of a doctrine once

common

bailments.

,

Judge Holmes does not explain

satisfactorily

why

this

doctrine should not have survived in the case even of

common

occupations, but only in the case of the

rier of

goods

carrier

is

common

all

car-

nor does he account for the fact that the

;

held absolutely liable, not merely, like the bailee

once, for the loss of goods, but, unlike that bailee, for injury

The

to them.

difficulties

were not neglected from inadverBut without laboring these

tence, for he mentions them.^

main proposition should be carefully considered.

points, his

Is

it

true that the bailee was once absolutelj' liable for goods

taken from him.'

It maj' be so;

Pollock and Maitland seem

to give a hesitating recognition to the doctrine,^ but the
evidence
'

909

;

not quite convincing.*

is

In Lane

Cotton, 12 Jlod. 472,
obiter in both cases.

'Page

v.

and Ck>ggs

v.

Bernard, 2 Ld. Raym.

199.

"Hist. Eng. Law, 169.
*
[ It is however certain that the Germanic common law of the Xorman
Conquest period did make bailees for hire, of all sorts (including innkeepers, pledgees, and carriers), responsible absolutely for the goods
delivered, even when lost by theft, and regardless of negligence
e. g.
Loersch, Aachener Rechtsdenkmiiler aus den I3o, 14o, 15o Jahrhunderten,
"
1871, p. 115, Art. 63:
Weirt sache dat eyn gast geve sjTien vert zo
balden gelt, golt, silver off ander ha%e, ind dan deme irerde dat gestolen
icorde, ind neyt van sjTien gude, dat were he schuldich deme gast zo
richten"; Saclisenspiegel, II, 60, § 1 " Svelk man enen anderen liet oder
sat perde oder en kleid oder ienegerhande varende have, to svelker wis
he die ut sinen geweren let mit sime willen, verkoft sie die, die sie in
geweren hevet, oder versat he sie, oder verspelet he sie, oder wert sie
ime verstolen oder afgerovet, jene die sie verlegen oder %"ersat hevet,
die ne mach dar nene vorderunge up hebben, ane iippe den deme he sie
leich oder versatte;" so also ib. Ill, 5; i.
This rule was inseparable
from the notion of gewere, or seisin, and from the corresponding action
of the bailee against the thief and the lack of action by the bailor
against the thief,
a connection expressly mentioned in the Year Book
cases cited post. p. 152, note 4, and fully expounded by the historians
of Germanic law: Heusler, Institutionen des deutschen Rechts, 1885-6,
I, 390-96, II, 191, 203, 212;
Brunner, Deutsche Rechtsgeschichte, 1892,
II, 509, 510; Jobbe-Duval, La revendication des meubles en droit fran^ais, in Xouv. revue hist, de droit fr. et etranger, IV, 1880, p. 463, at
p. 475. note 1 (Laband, Vermogensrechtliche Klagen, 1869, p. 67, is explainable otherwise).
This being so (and the presumption being that
;

:

—

loO
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No

in English legal Iiistory will den}' that the
goods was the representative of them, and the bailor's
only right was in the proper case to require a return
and
therefore that when a return was required it was incumbent upon the bailee to account. Nor can it be doubted that
the law then tended to lay stress on facts rather than reasons,
to hang tlie man who liad killed another rather than

one versed

builec of

;

—

bear his excuse.

We

should therefore not be surprised, on the

one had obliged himself to
return a chattel, no excuse would be allowed for a failure
to return. On the other hand, by the machinery of warranty,

one iiand, to

it

find

that, where

was always possible to explain away the possession of an
why not to explain the non-possession

undesirable chattel;

We

of a desired one?
prised

if

should therefore not be greatly sur-

the authorities allowed some explanation.

Three actions were allowed a bailor against a bailee: detand (after the Statute of Westminster) case.
Let us see whether in cither of these actions the defendant
was held without the possibility of excuse.
inue, account,

Case

only for a tort

lies

in later times, a

;

either an active misfeasance, or,

negligent omission.

There must therefore

be at the least negligence; and so are the authorities.
earliest recorded action against a carrier

is

The

case against a

boatman for overloading his boat so that plaintiff's mare was
lost; it was objected that the action would not lie, because
no tort was supposed

;

loading was a tort.

So

^

the court answered that the overin

an action on the case for neg-

ligently suffering plaintiff's lambs, bailed to defendant, to

perish, it was argued that the negligence gave occasion for
an action of tort.^ So later, in the case of an agister of
cattle, the negligence was held to support an action on the
the Anplo-N'ominn rule of the same period shared this fundamental
idea), it is obvious that the conflict of precedents in Knpland between
the l?OOs and the ISflOs (as shown in this Essay) is more naturally
explained as n growinp effort to cut down an oripinally alisojute liability than as an effort to increase an oripinally limited liability.
In
other words, Mr. .Tustice Holmes' explanation fits perfectly with the
tcniir nf the primitive law, while the learned Essayist's explanation does

not
'

fit

at

all.

32 Ass. 41

•9 H.

— F.m]

(1348).
9 (1187).

7, 11, pi.
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In these cases the action would not he except for the
neghgence.
In the case of ordinary baiknents, therefore,
neghgence of tiie bailee must be alleged and proved to supcase.

^

"^

I shall hereafter
port an action on tiie case against him.
consider actions on the case against those pursuing a com-

mon
In

t

occupation.
tiie

action of account there

is

hardly a doubt that rob-

bery without fault of bailee could be pleaded in discharge
To the contrary is only a single dictum
of Danby, C. J., and there the form of action is perhaps
doubtful.*
Indeed, in Southcote's Case the court admitted
that the factor would be discharged before the auditors in
such a case, and drew a distinction between factor and inn-

before the auditors.^

keeper or carrier.
if anywhere, we shall find
and the authorities must be exam-

In the action of detinue then,
the bailee held strictly

;

ined carefully.

The

earliest authority

ters, the bailee

is

a roll where, in detinue for char-

tendered the charters minus the seals, which

had been cut off and carried away by robbers. On demurrer
was held a good defence.^ The next case was detinue
for a locked chest with chattels. The defence was that the
chattels were delivered to defendant locked in the chest, and
that thieves carried away the chest and chattels along with
the defendant's goods.
The plaintiff was driven to take
issue on the allegation that the goods were carried away by

this

thieves.®

A

few years later, counsel said without dispute

'Moo. 543 (1598).

'The assumpsit is also mentioned in them; but this means, not a
contract that they shall be safe, but an undertaking to perform a certain
purpose. Holt, "C. J., in Cogss i'. Bernard, 2 Ld. Raym. 909, 919.
= Fitz. Accompt, pi. Ill
(1348) 41 E. 3, 3 (1367) 2 R. 3, 14 (1478) ;
Vere v. Smith, 1 Vent. 121 (1661).
'9 E. 4, 40 (1469).
In an action of account, the court held that
robbery could not be pleaded in bar, but if it was an excuse it must be
pleaded before the auditor.
Danby's remark, that robbery excuses a
bailee only if he takes the goods to keep as his owti, has no reference
to the action itself. Brooke abridges the case under Detinue, 27.
"Brinkburn Chartulary, p. 105 (1299).
'Fitz., Detinue, 59 (1315).
According to Southcote's Case and Judge
Holmes (Com. Law, p. 176), Fitzherbert states the issue to have been
that the goods were delivered outside the chest. N'either the first (1516)
edition of Fitzherbert, nor others (1565, 1577) to which I have access,
are so. In the printed book (8 E. 2, 275) it is indeed laid down as
;

;

^
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burned witli tlic liousc they were in,
answer in detinue. ' Tlieu where goods were
pledgeil and put with the defendant's own goods, and all
were stolen, tlmt was lieid ii defence; the plaintiff was ohiigcd
to avoid tiic bar by alleging a tender before the theft.
Finally in 1432, the court (Cotesmorc, J.) said: " If I give
goods to a man to keep to my use, if the goods by his misguard are stolen, he shall be charged to me for said goods;
but if he be robbed of said goods it is excusable by the law." '
At last, in the second half of the fifteenth century, we get
In several
the first reported dissent from this doctrine.
cases it was said, usually obiter, that if goods are carried
away (or stolen) from a bailee he shall have an action, because
he is charged over to the bailor. *
In several later cases the old rule was again applied, and
the bailee discharged.^ There seems to be no actual decision
holding an ordinary bailee responsible for goods robbed until
that

it

if

jfoods hiiik'd were

woulil

lie

nil

Southcotc's Case.*
Gnwdy iiiul Holmes state

it; we have therefore n choiee of texts.
It is
Itnowledge that Maynard's text is often corrupt; it is a century
from
tlie original; and in this case the inaccuracy
and a half further
The text throughout has to he corrected hv comparison
is manifest.
From internal evidence
with I"itzherl)crt in order to make it sensihle.
Fitzhcrlirrt's t<xt must he chosen.
It would he interesting to have a
transcript of the roll.
'12 & i:{ E. :i, 2U (133!)).
' ja
.ludpe Holmes, following the artiAcinl
.\ss. 1()3, pi. 28 (1355).
reasoning of Ciawdy (or Coke?) says the pledge was n special hailment
to keep as one's own.
The reason stated hy Coke is exactly opposed
to that upon which ,Iudge Holmes's own theory is hased; it is that n
pledgee midertakes only to keep as his own hecause he has " n property
The court in the
in them, and not a custody only," like other hailees.
principal case knows nothing of this refinement. " For W. Thorpe, B.,
.said tliiil if one hails me his goods to keep, and I put tln'm willi mine
and they are stolen, I shall not he charged." .\fter refusal of tender,
defendant would have heen, not, as .Judge Holmes says, a general hailee,
liut a tortious hailee, and therefore accountahle.
The refusal was the
detinue, or as the court said in Southcotc's Case, "There is fault in
him."

common

MO

9

H.

6, 91, pi. 69.

E. 4, S4, pi. 9, bv Littleton
E. 4, 15, pi. 7, hv Littleton (14fi3)
and Brian, .1,1 (lK>f») :<) E. 4, 40, pi. 92 (1469), hv Panhv. C. .7. (anU)
6 H. 7, 12, pi. 9, per Fineux, ,T. (1491) 10 H. 7, 9fi. pi. 3; per Fineux, J.
(1495). In the last two cases, Kehle, ariiuendo, had stated the opposite
view; and Brooke (Detinue, 37) by a query appears rather to approve
Kehle's contention.
'1 Harvard MS. Rep. 3a (15S9, stated later). ffmhU; Woodlife's
Moslev r. Fosset, Moo. 543 (1,59«). femhlf.
Case, Moo. 462 (1.597)
•4 Coke, 83 b, Cro. Eliz. 815- Harv. MS. Rep. 42-45 Elii. 109 b (1600).
;

;

;

;

:

5^.
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was detinue for certain goods delivered to the defend-

ant " to keep safe."

Plea, admitting the bailment alleged,

that J. S. stole them out of his possession.

Replication, that

was defendant's servant retained in his service. Demurrer, and judgment for the plaintiff.
The case was decided by Gawdy and Clench, in the absence
and it is curious that Gawdy and
of Popham and Fenner
Clench had differed from the two others as to the degree
of liability of a bailee in previous cases. ^ It would seem that
judgment might have been given for plaintiff on the replication
the court, however, preferred to give it on the plea.
This really rested on the form of the declaration a promise
to keep safely, which, as the court said, is broken if the goods
come to harm. The only authority cited for the decision
was the Marshal's Case, which I shall presently examine and
show to rest on a different ground. The rest of Coke's report of the case (of which nothing is said in the other reports) is an artificial and, pace Judge Holmes, quite unsuccessful attempt to reconcile, in accordance with the decision,
the differing earlier opinions.
The case has probably been
given more authority than it really should have.
At the
end of the manuscript report cited we have these words
" Wherefore they (cceteris absentibus) give judgment for the
plaintiff nisi aliquod dicatur in contrario die veneris proximo." And it would seem that judgment was finally given
by the whole court for the defendant. In the third edition
of Lord Raymond's Reports is this note " That notion in
J. S.

;

;

;

:

Southcote's Case, that a general bailment and a bailment to

be safely kept

is all

one,

was denied to be law by the whole
Bunbury." ^ It was not uncom-

court, ex relatione Magistri

mon for a case to be left half reported by the omission of
a residuum; and it may be that Southcote's Case as printed
is a false report.
One would be glad to see the record.
Southcote's Case is said to have been followed for a hundred
The statement does it too much honor. It seems to
be the last reported action of detinue where the excuse of

years.

loss
'

by

theft

was

set

up

;

and, as has been seen, the principle

Woodlife's Case. Moo. 462 ; Mosley

'2 Ld. Ravm. 911

n.

v.

Fosset,

Moo.

543.

;
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to establish does not apply to other forms of iiction.

It was cited in several reported actions on the case against
carriers, but seems never to have been the basis of decision

on the other hand, in Williams ?•. Lloyd, ^ where it was cited
by counsel, a general bailee wjio had lost tlie goods by robbery
was discharged. The action was upon the case.

Having thus
of the carrier's

now suggest

briefly explained
liabiiit}'

is

why Judge Holmes's theory

not entirely satisfactory,

certain modifications of

that the modern liability

is

narrower

;

earlier liability

"

it.

I believe,

may

I

with him,

an ignorant extension of a

much

but the extension was not com-

pleted, I think, for eighty years after the date he fixes,

and

the mistaken judge was not Lord Holt, but Lord Mansfield.

From the earliest times certain tradesmen and artificers
were treated in an exceptional way, on the ground that they
were engaged in a "common" or public occupation; and
for a similar reason public officials were subjected to the
stime exceptional treatment.
Such persons were innkeepers,*
victuallers,

tavcrncrs, smiths,* farriers,^ tailors,* carriers,^

ferrymen, sheriffs,^ and gaolers.®

Each of

these persons,

having undertaken the common employment, was not only
at the service of the public, but was bound so to carry on
his employment as to avoid losses by unskilfulncss or improper preparation for tlie business.
In the language of
Fitzhcrbert, " If a smith prick my horse with a nail, I shall
have my action on the case against him without any warranty
by the smith to do it well; for it is the duty of every artificer
to exercise his art riglitly and truly as he ought." '"
By
undertaking the special duty he warrants his special preparation for it. The action is almost invariably on the case.
One of the earliest cases in the books was against an inn•Pnlmor, 518; AV. Jonps, 179 (1628).
'.See The-

Common

•ll n.
•46 K.

45. pi. 8; 22

v.

I.nw, pp. 109, 300.

H.

6, 21, pi.

38;

ib.

38, pi. 8.

3, 19.

•Oftrn rnlird "common marshal." 19 H. 6, 49, pi. S.
•l Hnrr. M.S. Rpp. 3n.
'These were "country" carriers; the term did not at
carriers bv water.
•41 Ass. 12.

•33 H. fi, 1, pi.
••F. N. B. 94 d.

3.

first

include
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and their
was alleged that
goods were stolen

for landlords

servants to guard goods within the inn

;

while plaintiff was lodged in the inn his

it

There was no allegation of fault in the defendant,
ground he denuirrcd; hut he was held liable
notwithstanding. The plaintiff prayed for a capias ad satisfaciendum. Knivet, J. replied, that this would not be right,
since there was no tort supposed, and he was charged by the
law, and not because of his fault
it was like the case of suit
against the hundred b}' one robbed within it he ought not to
The plaintiff was forced to be content with
be imprisoned.
an elegit on his lands. ^ A few years later a smith was sued
for "nailing" the plaintiff's horse; the defendant objected
that it was not alleged vi et armis or malitiose, but the objection was overruled, and it was held that the mere fact of
naihng the horse showed a cause of action.^ An action was
brought against a sheriff for non-return of a writ into court;
he answered that he gave the writ to his coroner, who was
robbed by one named in the exigent.
He was held liable
notwithstanding, Knivet, J. saying, " What you allege was
your own default, since the duty to guard was yours." *
In 1410, in an action against an innkeeper, Hankford, J.
used similar language " If he suffers one to lodge with him
he answers for his goods and he is bound to have deputies
and servants under him, for well keeping the inn during his
absence." * A noteworthy remark was Judge Paston's a few
years later " You do not allege that he is a common marshal
to cure such a horse and if not, though he killed your horse
by his medicines, still you shall not have an action against
him without a promise." ^ Soon after was decided the great
case of the Marshal of the King's Bench. ® This was debt
on a statute against the Marshal for an escape. The pris-

from it.
and on

tliis

;

;

:

;

:

;

•42 E. 3, 11, pi. 13 (1367). In 43 E. 3, 33, pi. 38, it was alleged that
a " marshal " had undertaken to cure a horse, but had proceeded so
negligently that the horse died. The defendant was driven from a denial
of the undertaking, and was obliged to traverse the defect of care.
'46 E.

19 (1371).
12 (1366).
pi. 18 (1410).
49, pi. 5 (1441).
1, pi. 3 (1455).

3, 19, pi.

•41 Ass. 254,
•11 H. 4, 45,

19

H.

6,

'33 H.

6,

pi.
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oner lind been libernted by a
liable.

The

mob

;

tlie

defendant was held

reason was somewhat differently stated by two

of the judges.

I)anl)_v, J. said

that the defendant was liable

because he had his remedy over.

Prisot, C. J. put the recovery on the ground of negligent guard. This case was
frequently cited in actions against carriers; but not, I think,
in actions

The

against ordinary bailees before Southcote's Case.

earliest statement of the liability of a

common

carrier

occurs, I think, in the Doctor and Student (1.'518), where it
is said that, " if a common carrier go by the ways that be

dangerous for robbing, or drive by night, or in other inconvenient time, and be robbed; or if he overcharge a horse
whereby he falleth into the water, or otherwise, so that the
stuff is hurt or impaired; that he shall stand charged for
his misdcameanor."
In the time of Elizabeth, the hire paid
to the carrier was alleged as the reason for his extraordinary
liability.^
Finally, in Morse v. Slue' the court "agreed the
master siiall not answer for inevitable damage, nor the owners neither without special undertaking: when it's x-is cut
'

' Dortor
and Student, c. 38. A little Inter is found this curious case,
Dall. 8 (1553). "Note by Browne, .1., and Portnian, J., as elenr law;
if a eommon carrier takes a paek of stuff from a man to earry it to D.
and while in a eommon inn the paek is taken and stolen, the owner for
this shall have an action apainst the innkeeper for the stuff and the
carrier shall not; for they are not the poods of the carrier, nor shall he
be charped with them inasmuch as he was by law compellnhlc to earry
them; and it is not like where one takes poods to carry pcncrally, for if
ho be robbed, it shall be charped to the carrier for his pencral takinp, to
which he was not compellable, and so he shall have action over in respect
of his liability." This is the only hint at a less liability of the eommon
carrier than of the private carrier.
It is interestinp to notice that It
was reparded as the duty of the innkeeper, and not of the carrier, to
puard the poods in the inn. The duty is imposed by law for a purpose;
that purpose is served by puttinp the duty on the innkeeper here; the
law need not recpiire a double service.
'" It was held by all the .fustices in the Queen's Bench, that if a man
hail certain cloths to a tailor to make a robe of them, who does so, and
then if is stolen out of his shoj), still he shall lie accountable for it; the
same is law of n carrier who has anythinp for his labor. But it is
otherwise of him who has nothinp for keepinp it, hut keeps it of hi.s
pood will." 1 Harv'. M.S. Hep. 3a. To the same effect is Woodlife's
Case, as reported in 1 Holle's Abridpment, 2, as follows: "If a man
deliver poods to a common carrier to carry, and the carrier is robbed of
them, still he shall be charped with them, because he had hire for them,
and so implicitly took upon him the safe delivery of the poods; and
therefore he shall answer for the value of them if he be robljed."
•3 Keb. 135 (1C72).

;

5Jt.
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non potest; but for robbery tlie usual number to
ship must be increased as tlie charge increasetli."
Tlius stood the law of carriers and of others in a common
employment down to the decision in Coggs v. Bcrnurd. ^ Two
or three things should be noted. First, carriers arc on the
same footing with many other persons in a common employment, some bailees and some not, but all subjected to a similar
and
liability, depending upon their common employment
there is no evidence in the case of these persons of anything
approaching a warranty against all kinds of loss. The duty
of the undertaker was to guard against some special kind of
Thus the gaoler warranted against a breaking of
loss only.
the gaol, but not against fire the smith warranted against
pricking the horse; the innkeeper against theft, but not
against other sorts of injury;^ the carrier against theft on
the road, but probably not against theft at an inn.
Secondly.
This is put on different grounds but all may
On the one hand, it may be conceived
be reduced to two.
that the defendant has undertaken to perform a certain act
which he is therefore held to do: either because the law forces
him into the undertaking (as a hundred is forced to answer
a robbery), or, as seems to have been in Judge Paston's
mind, because there was some consent which took the place
rcsisti

guide

tlic

;

;

;

of a covenant.

On

the other hand,

it

may

be conceived that

the defendant has so invited the public to trust him that certain avoidable mischances should be charged to his negligence

" The duty to
guard " is the sheriff's or the carrier's or the innkeeper's
if a
he is bound to have deputies for well keeping the inn
mob breaks in he shall be charged for his negligent guard
the usual number must be increased as the charge increases
if he go by the ways that be dangerous, or at an inconvenient

he ought to have guarded against them.

;

time, he shall stand charged for his misdemeanor.

It

is

to be

remembered that during this time case on a super se assumpsit
bad this same doubtful aspect to use a modern phrase, it was
even harder then than now to tell whether such an action
sounded in contract or in tort. The test of payment for
;

»2 Ld. Raym. 909 (1703).
'Dawson v. Chamney, 5 Q.

B. 164.
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is a loose and soon abandoned method of ascertaining
whether the defendiint was a private undertaker or in a
common employment."
Another thing important to notice is that all precedents
of declarations against a carrier or an innkeeper allege negligence.*
It is of course impossible to prove that this did not
become a mere form before ratlier than after Lord Holt's
time
but it is on the whole probable that it originally had a

services

;

necessary place.

We

have now brought the development of the law to the

great case of Coggs v. Bernard.^ This was an action against
a gratuitous carrier, and everything said by the court about

common

carriers was therefore obiter.

Three of the judges
somewhat elaborately. Gould,
squarely on the ground of negligence:

did, however, treat the matter

J.

"

put the

The

liability

is, the particular trust reposed
which he has concurred by his assumption, and in the executing which he has miscarried by his
When a man undertakes specially to do such
neglect.
a thing, it is not hard to charge him for his neglect, because
he had the goods committed to his custody upon those terms."
Powys, J. " agreed upon the neglect." Powell, J. emphasized

reason of the action

in the defendant, to

.

.

.

the other view, that " the gist of these actions
taking.
as

if

.

.

.

The

bailee in this case shall

the goods are stolen

;

is the underanswer accidents,

but not such accidents and casu-

happen by the act of God, as fire, tempest, &c. So
Jones, 179; Palm. ."S-iS. For the bailee is not iiound
upon any undertaking against the act of God." Holt, C. J.
seized the occasion to give a long disquisition upon the law of
alties as

it is in 1

In the course of it he said that common carriers
are bound " to carry goods against all events but acts of
bailments.

God and

of the enemies of the King.

be never so great, as

if

an

For though the

irresistible

force

multitude of people

is chargeable."
And the
that otherwise they " might have an opportunity

should rob him, nevertheless he
reason

is,

' WooHlife's
Cnsp, Monro, 4(52, makes that rienr, I think.
Though
both arc piiitl, n distinrtion is tirawn between factor and carrier.

' Holmes, Common
I,nw, 200.
•9 Ld. Raym. 909 (1703).
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persons that had any dealings with them, by

combining with thieves," &c.

Was

modern law of carriers?
from the previous law as I have
stated it, but how far departing depends upon what was meant
by act of God. Powell appears to include accidental fire, and
cites a case where the death by disease of a horse bailed was
Lord Holt docs not cxplam the term but
held an excuse.
That
his reasoning is directed entirely to loss by robbery.
" act of God " did not mean the same thing to him and to us
is made probable by the language of Sir William Jones,*
whose work on Bailments follows Lord Holt's suggestions
After stating Lord Holt's rule as to common carclosely.
this the starting point of the

It seems to be a departure

;

riers,

he adds that the carrier "

neglect, but not, regularly, for

is

regularly answerable for

damage occasioned by

the

attacks of ruffians, any more than for hostile violence or unavoidable misfortune," but that policy makes it " necessary

from this rule the case of robbery." As to act of
might be more proper, as well as more decent, to
substitute in its place inevitable accident," since that would be
a more " popular and perspicuous " term. He cites the case
of Dale V. Hall,^ which appeared to have held the carrier
but explains that the true reason
liable though not negligent
was not mentioned by the reporter, for there was negligence.
Much the same statement of the law of carriers is made by
Buller in his Nisi Prius.*
It would seem, then, that the
change in the law which we should ascribe to Lord Holt was
one rather in the form of statement than in substance but
the new form naturally led, in the fulness of time, to change
to except

God, "

it

;

;

in substance.

In the fulness of time came Lord Mansfield, and the change
was made. In Forward v. Pittard,'' we have
squarely presented for the first time a loss of goods by the

in substance

—

by pure accident absolutely without negligence,
fire for which the carrier was not in any way
responsible.
Counsel for the plaintiff relied on the language
carrier

by an

accidental

' Bailments,
pp. 103 et seq.
'1 Wils. 281.

•Page 69 (1771).
*1 T. R. 27 (1785).

IGO
of

V.

COMMERCIAL LAW

Lord Holt.

inasterl}'

Borough, for the defendant, presented a
argument, in which tlic precedents were examined;

the gist of

only for

liis

liis

contention was, that a carrier should be held

o\m

default.

Lord Mansfield, unmoved by

this

and he uttered these
portentous words: " A carrier is in the nature of an insurer."
From that time a carrier has been an insurer without the
rights of an insurer.
flood of learning, held the carrier liable;

'

55.

EARLY FORMS OF CORPORATENESS
By Cecil Thomas Carr ^

THE

Italians conceived the corporation to be a fictitious

Now this was a refined and artificial doctrine,
and therefore a late one. Before it spread over England,
conducted through the channels of Canonism, natural corpoWith reratencss had already appeared in certain forms.
gard to this natural growth, there are many questions which,
What was the
if we cannot answer, we ought at least to ask.
Was it popular with
earliest form of corporateness here.'
Englishmen? Upon what principle and by whose authority
was corporateness granted to some groups of persons and
withheld from others.'
How far did the early form differ
from the final, and by what influence was that difference
person.

gradually removed?
The early forms of corporateness are two- fold
clesiastical

and the

lay.

Of

— the

ec-

body was
the lay body was

these the ecclesiastical

more abstract, foreign, and fictitious
more concrete, natural, and spontaneous. The spiritual
bodies were dependent upon Canonist Law and upon the
authorised version as ordained by the Pope. Their want of
a natural membership and a natural existence, and their
On
inability to sin and be damned, left them a mere name.
and especially^ the
the other hand, the temporal bodies
the

:

the

—

This essay originally formed Chapter IX, pp. 128-149, of the Yorke
Prize Essay (Cambridge University) for 1903, " The General Principles
of the Law of Corporations," 1905 (Cambridge, University Press), and
has been revised by the author for this Collection.
' B. A., 1900, LL. B., 1901, M. A., 1904, LL. M., 1907, Trinity College,
Cambridge; Barrister of the Inner Temple, 1903.
Other Publications: "Collective Ownership othernise than by Corporations or by means of the Trust " (being the Yorke Prize Essay for the
year 1905), 1907 (Cambridge, University Press), of which compare
'

Chapter VIII on " Communities as Owners."
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were vigorous, indeforms of inuincipal iissociution
pendent, and full of a corporate spirit; they soon showed
thenuseives (it for that autonomy which is claimed to be native

cftrly

Englishmen.

in

In a previous chapter on the corporation sole some slight
mention has been made of the beginnings of corporatcness in
the Church.

It

is

now proposed

to consider the beginnings

of municipal corporatcness.'

When

did the borough become a corporation?
Presumably we should reply " When the lawyers conferred upon it an abstract juristic personality." That would
be to answer one question by suggesting another.
:

If a roj'al charter necessarily implied incorporation, then

there were municipal corporations in the time of William the
Conqueror. Among the privileges " incident " to the perfect

corporation are the right to use a

common

seal,

to

make

by-laws, to plead in Courts of law, and the right to hold

property

If the existence

succession.

in

corporatcness,

implied

necessarily

of these privileges

then

there

were

many

municipal corporations within a few centuries of the Conquest.
But these privileges were apparently held alike by

boroughs which had, and boroughs which had not, a royal
charter.

The question is one to which Merewether and Stephens
paid special attention. Their laborious IIi.it or 1/ of Boroughs,
published in 183.5, was designed to throw light on what was
then the engrossing subject of municipal reform.

The

sixth

of the eleven inferences which they claim to have established

declared that the burglial body got
ipal incorporation

search

in

fixes the first

the reign of

its first

Henry

charter of municVI.-

Their

re-

date at which certain magic words are

found in use as a fornnila of incorporation.
Being tlnis
concerned with documentary evidence, they nowhere admit
that the essence of municipal corporatcness is to be found
far earlier.

vigorously
'

Chnpter

L. Q. R.,
'

Ilitt.

Both

and their inferences have been
attacked, charters being cited which suggest

IV

XVI,

their facts

of this Esshv.
p. XiS,

XVII.

Sec Professor Maitland's articles in

p. 131.

of Boroughi, Introd. p.

v.
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formal incorporation and a kind of abstract personality conferred on towns a hundred years before. Dr. Gross observes
that municipal corporateness existed as early as the reign

Edward

of

Such

I.^

differences

of

opinion

illustrate

the

difficulty

of

searching for the germ of true corporateness in early instiMuch caution is needed on a road where milestones
tutions.
are irregular and landmarks few. Stages in the development
of gild and borough can be definitely dated (if at all) only
extant charters have been disclosed, analysed, and
The various forms of apparent corporateness are
neither clearly marked off from one another, nor capable of
Such differclassification according to modern standards.
ences as existed in fact between these various forms are

when

all

classified.

ignored and confused by the vocabulary. If twenty men hold
land (o) jointly, (b) severally, or (c) as a true corporation,
these are three distinct conceptions: but all three are covered
Inferences
in early times by the one word commun'ttas.^

based upon names are therefore dangerous. But the ambiguity of words does not rest there. Even in modern English
the word corporation is used with such a loose and extended

meaning that it is necessary to define the sense, in which the
word will be used in this chapter. Some writers have applied
the word to anj^ association which combines communal ownership and interests with the slightest degree of autonomy and
representation.^ Thus Sir Henry Maine saj's, "The family
Another writer observes that " as cities
is a corporation." *
and built towns have a more compact municipal life and
•

Gild Merchant, I, 93: Bibliographtj of iltinicipal History, Introd.
See Stubbs, Const. History. Ill, p. 586, and, in the French

p. xxvii.

edition thereof,

by Prof.

Petit-Dutaillis, the

Editor's

Appendix VIII:

Maitland, Toicnship and Borough, pp. 18-30.
^See Toirnship and Borough, Maitland, p. 12. See also Pollock and
Maitland, History of English Law. I, pp. 494-5. See, generally, Maitland's Introduction to Cambridge Borough Charters.
See Gross, Gild Merchant. I, p. 93, n. 3. Communitas perpetua, communitas perpetua et corporata, corpus corporatum et politicum, are expressions used in the charters.
' These privileges are given by extant fourteenth century charters.
* Ancient Law, ed. 6, p. 184, where it is said that the family was a
See Maitland, Towncorporation and the patriarch its public officer.
ship and Borough, p. 21.
In its most developed form the family was
nothing more than a " herrschaftliche Verband," see Gierke, GenossensSee Tacitus, Germ. c. 20.
schaftsrecht, I, p. 90.
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action than other places,

tiic notion of corporations (in the
apt to be exclusively attached to them.
Every place where a court Icet
quite incorrect.

political sense)

But

this

is

is

has been held is, or has been, really a corporation.
Huncounties are also corporations.
dreds are corporations.
.

.

.

and the true Wards ' of London." ^
It is proposed to use the word corporation now in the strict
sense of a body possessing an ideal personality which is distinguished from the collective personalities of the members
In this sense of the word, the
which compose the body.
family, the county, and the hundred never became corpora-

So

also are parishes

'

tions.

While examining the early forms of the borough, one
becomes aware of other groups of men which might have
attained, but which failed to attain, incorporation.
In

the

village,

for

instance,

there existed,

even

before

Domesday, a kind of communal ownership. Whether the
land was first owned by the community, or
which seems
more probable
first owned by the individual, we cannot
pause to consider. ^ What was the exact nature of that comnumal ownership we cannot hope to decide.
All villages
were not alike, and if they were alike they would probably
resist any attempt to thrust them into the classes approved
by modern ideas.
C'orporatcncss is on no account to be presumed from communal ownership. True corporateness entails a polish and

—

—

refinement not to be looked for in the early stages of village
In the words of Professor Maitland, " if we introduce

life.

the persona fcta too soon we shall be doing worse than if
we armed Ilengest and Ilorsa with machine-guns or pictured
the Venerable Bede correcting proofs for the press."

^

Yet although corporateness is not to be presumed where
community is found, the existence of communal ownership
' I'npiiblishcd
paper hv Toiilmin Smith, insortrd in Miss Toulmin
Smith's Introduction to Enrlv English Text Society's volume on English

Oilds.

See the summary of the controversy contained in Sir F. Pollock's
Lnirs (English Citizen Series), .Appendix C; and Professor PctitDutaillis' Appendix I on Les Origines du Mnnoir in his edition of
'

Land

Stublis,
'

I,

p.

7(i.;.

Domeiday Book and Beyond,

p. 356.
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some pi'ospect that corporateness may appear
is just wliat does not happen in the village.

offers

But that
village

is

At

never incorporated.

first

it

later.

The

too small, too

is

Its geographical limits, its

unimportant, too ill-organised.

agricultural system, and the natural feeling of neighbourliness tend to

make a

unit of

its

inhabitants

but the group

;

At

of persons never becomes a true group-person.

date the village
reason.

In England, as in Germany, the " kings became

powerful and
taxation.

a later

for another

to attain corporateness

fails

tlie

There was

hereditary nobles disappeared.

The country was

plotted out according to some

rude scheme to provide the king with meat and cheese and
Then came bishops and priests with the suggestion that
he should devote his revenues to the service of God, and with
forms of conveyance which made him speak as if the whole
land were his to give away." '
And so, when the king has

ale.

learnt that the land

is

and is a source of possible
throughout the country begin to

his land,

profit to him, the villages

Henceforward the village
and perhaps in spite of him. He interposes himself between it and
all those external forces which might otherwise have hammered it into corporate shape.
under the dominion of lords.

fall

much

develops not so

A

of itself as under the lord

—

•

similar result occurred in the case of the manor.

manor was an economic, administrative, and
but, as such,

failed in general to

it

The

judicial unit,

become a group-person,

because there was one person (the lord) who could always
represent

the

group of persons contained

What the manor was

in

the manor.

was certainly
a financial unit in the assessment of Domesday and long
afterwards.
Taxes were moi'e conveniently and speedily
collected in large round sums from rich landlords than in
small sums from scattered and possibly insolvent tenants.
Consequently the landlord was made to stand between the
king and the group of manorial taxpayers who might otherwise have been ultimately formed into a corporate organisation.
There was never in the village or in the manor that
'^

is

not precisely known.

Domesday Book and Beyond,

Landbook, pp. 2^6,

etc. in

the

It

pp. 351-2: and see Bookland and the

same

vol.

166

common

keen sense of

common

of

COMMERCIAL LAW

V.

propi-rty, of profitiiblc

common

assets,

revenues and privileges, whicli so largely assisted

the borough to realise corporatencss.

The county
incorporated.

also

and the hundred

They lacked

failed to

become generally

the importance, the spontaneity,

and the unity of the borough: they

hatl

no such opportunities

they had
no such privileges to strive for and to maintain.
Both county and hundred were governmental districts:*
each had a court, and apparently each had had communal
or desire for organising a natural self-government

property.^

Some

:

counties even possessed such charters as

were given to early boroughs.

from King John grants of

Devon and Cornwall

liberties

received

which were in form not
They were treated as a

unlike the grants made to towns.*
communitas, a collective body of men whom to name individually would be impossible as well as wearisome.
A grant
of liberties had been made by John in similar form to all the
But the Magna Carta
free men of England anil their heirs.
no more made England a corporation than the charters to
Devon and Cornwall incorporated the men of those counties.
The western shire may by its position and history have possessed and preserved an unusual degree of exclusive unit^'.
There seems to have been a common seal belonging to the
county of Devon.* The county also was capable of being
indicted, although it was doubtful how damages could be
recovered from it.^
"Among the several qualities which

belong to corporations," says Lord Kenyon, C.

may

"one

is,

that they

tlien,

in

contradistinction to other persons.

sue and be sued:

I

that the inhabitants of a county or a hundred

incorporated to some purposes, as

if

J., in

1788,

that puts them,

do not say

may

not be

the king were to grant

See Pollock nnd .Mnitlnnd, Ilinlorii of Eiiflliih Law. I, pp. SS4, .i56.
the ordinnnrc of the holding of the Hundred sec Kemble, Saxont in
Ennlnnd. I, pp. 515-fi.
' .Sec Pollock nnd
Maitlnnd. ib. I, pp. 535, 557-8. And see Domesday
Book and firi/on<l, Mnitlnnd. p. 355, n. 3.
•.See Pollock nnd .Maitlnnd, llislort/ of Englith Law, I, pp. 535, 673-t.
'

For

•.See II). I, 535, n. 1.
'.See Pn.sch. 17 F,dw. II. f. 53.0 (Mnynard). The county is still indictable ns such.
Its Innds nrc vested in n county officini, the clerk of the
pence, wIk) is by -7 I'.Iiz. c. 1.3, n corporation sole. See '2^ & -- Vic. 92.
Sec Pollock anil Maitlnnd, Ilittory of Enyliih Lav, I, 535, n. 3.

I
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like the grant to the good men
But where an action is brought against
damages, those damages are not to be

rendering rent,

liuuls to tlicm,

of Islington town.

a corporation for

tlic corporators in their individual capacbut out of their corporate estate but if the county is to
be considered as a corporation, there is no corporate fund
out of wliich satisfaction is to be made." ^ The county there-

recovered against

ity,

fore,

:

though an organised

bility, failed to obtain

collective

body with group

lia-

a corporate existence apart from that

of the several inhabitants.

That appearance of corporateness which grew up in the
English boroughs was a native English product. However
Italian may have been the principles which came to govern
the corporation at the end of the Middle Ages, it is doubtful
whether there was anj'thing Roman about the earliest English municipalities, except perhaps, here and there, the fortifications.
The connection with Rome which was afterwards
so well maintained in the ecclesiastical houses, had been broken
in the towns.
The thread of Roman influence in England
had been snapped when the Romans retired and left the country to relapse into barbarism.
From that barbarism and lawlessness there emerged at
length the true germ of municipal life. It was the burh, the
strong place upon a hill, the rallj'ing-point and shelter for
the country-side. At first it was neither large, nor populous,
nor well-built.
It was just such a stockade as any man
might make wherewith to enclose and protect his house. But
it protected a group
and it was the interest and duty of
;

the group to establish

only must each

man

Not

and maintain the defences.

help to build and repair the walls, but

he must also help to maintain some kind of rough dis-

>

of

Russell

V.

There must be no burh-bryce,^ no
burh or borough. ^
The burh is sacroMen of Devon, 9 T. R. at p. 673.
them.

cipline within

breach

the
the

'See Domesday Book and Beyond, Maitland, p. 184.
' No
distinction is here made between the words " burh," " bury,"
" burg " and " borousrh."
" The word
borough ' signifies security with
the collateral idea of defence.
It is no other than the word
bury.'
The word bury signifies a fort or stronghold, and is to the English
language what Arx was to the Latin, or Polis (in its archaic use equivalent to S.Kpov d/cpAiroXis ) was to the Greek." Bath Ancient and Modern,
'

'

'

'

Prof. Earle, pp. 84 and 6-7.
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Moreover, the greater the burh, the more sacred

snnct.'

the peace thcreiti."
Tlien, because there was peace

in the

borough, men carried

on their buying and selling therein. There were witnesses:
there were all the materials for doing right between honest

men and
who had

and generally for hearing the case of any
If it was well to have witnesses for
the sale of cattle and goods, it was not well to have sales
of cattle and goods where there were no witnesses. Consequently men sought the site of the burh because it was a
military and a marketing centre, a meeting-place, and a place
thieves,

a grievance.

for obtaining justice.^

The

military needs of the country-side in time became less

pressing, but otherwise the burh or borough

grew

in

impor-

Norman Conquest the town was not protected by a common fort, but was dominated by a castle.*
The institution of these castles was typical of Norman rule.
The king assumed a new position as the overlord of each of
tance.

After the

henceforward a universal "king's peace"
to be substituted for the various local " peaces."

his subjects:

But

in spite

of the pressure of

Norman

the boroughs was not for long impeded.

was

rule the rise of

Open

rebellion

had

been powerless to regain England for the English, but in
the towns the innate Saxon spirit of self-government asserted
itself.

Commerce grew

:

population increased:

the position

of the old burghal shire-towns was strengthened.

Their

importance began, however, to be challenged by upstarts,
enfranchised manors, and other vills which enjoyed religious
or conmiercittl advantages.
Still it was possible to distinguish the old borough from its newer rivals by a test which
was not theoretic, but practical. It was not a difference arising out of the presence or absence of royal gifts of franchise:
it was a difference arising out of facts within men's knowl' A
rpminiscence of the borouph-pence perhaps survives in the word
"burpliiry" nn<l in its enrly deflnltions.
' The prenfest of nil penccs is tlie king's peace, which the Justices of
the Pence locally mnintnin. See 1 Kdw. III. sf. 3, c. 16.
•See To\rn>hip and liorourih. Mnitlnnd. p. '211.
* .\s for instance at Camliridpe; two castles were found necessary to
dominate Durhnni. See Freeman's William the Conqueror, p. 117.
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Local representation was required when the judges
The vill sent a
were sent round the country on circuit.
the borough
justices
in
eyre:
reeve and four men to attend the
distinction
of
There was an unmistakable
sent twelve men.
edge.

A

town either did, or did not, send twelve men. The
In the first place
distinction was perpetuated in two ways.
By the
it was important for the governors of the county.
rough and ready methods of direct taxation in the twelfth
century, "cities and boroughs"'^ were charged with the
payment of certain gifts and " aids." The Exchequer was
not likely to allow uncertainty to exist with regard to the
towns which owed the tax. Secondly, the distinction was an
important one for the governed, when the parliamentary
system was created in the time of Edward I. For the first

fact.^

great

representative

council

sheriffs of certain counties

commanding the

^

and

writs

were directed to the
boroughs and cities,

to certain

and
two bur-

recipient to choose knights, burgesses,

citizens to attend.^

The borough

contributed

its

had previously sent its twelve men to attend the
There was thus less doubt whether a town
was or was not a borough.
The communalism of the early village was not reproduced
in the early borough.
This was not because there was lackgesses

if it

justices in eyre.

ing among burgesses the identity of agricultural interest
which existed amongst villagers. On the contrary there was
But the
a strong pastoral element in the early borough.
burgesses, when once they ceased to form units in the scheme
of national and local defence were not knit together by reason
of land tenure.
Trade and the borough organisation upset
the old agrarian scheme. The borough had to fight its own
battle against trade rivals at a time when commercial success
was a matter of trade monopoly. It had to struggle for itself
'Probably the distinction of the borough is to be traced still earlier.
See the laws of Edtrar (959-9T5 a. d.), Supp., cc. 3, 4, 5, and 6. Ethelred
(978-1016) 11. c. 6.
Canute (1016-1035) Secular Dooms c. 18. See
Stubbs, Select Charters, pp. TO-2.
' The city cannot be marked off from other towns on any very clear
principle.
Civitas is often
but not necessarily
the cathedral town.
See Pollock and Maitland, History of English Law, i. p. 634.
'Jan. 20, 1965.
•See Stubbs, Const. Hist. v. 2, pp. 92, 221; Todd, Pari. Govt. (ed.
Walpole), (I. 23-4).

—

—
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monopoly, to win its charter, to gnin its right
and farm its own tolls. It was these common
aspirations and interests which bound the burgesses together.
They were not united as were the villagers, by reason of their
being tenants of one lord.
The burgesses indeed were not tenants of one lord. Their
tenure was heterogeneous.' Homogeneity vanished before the
new influences of burghal life." And because there was less
homogeneity in burghal tenure, the lord had the less power
in the borough.
The burgesses dealt with the king direct:
they excluded the mesne lords. The king exacted his tolls
and taxes from the townsmen, and they tried to win from him
the recognition of their rights of meeting and market. They
strove to eliminate the middleman.
They offered a fixed
round sum as the farm of their borough, and desired to as.sess
to

ol)liiin its

to

nmnage

itself

own manner the relative liabilities of
Thus the payment of the
prma hargi by the community was the beginning of municipal
self-government, and a step
though not the final step
for themselves in their

burgesses to make up that sum.

—

—

in the direction of corporateness.

Some important

Burgesses did not hold
loose from the
They evaded, when they could, the discharge
The lord of the land lost his near interest in
results

follow.

land as an individual held
feudal system.
of feudal dues.

it
he lost liis escheat
the position of " the
:

it.

They broke

he became remote

:

man

:

he sank back into

with a rent-charge."

The men

*

of the borough contended stoutly for the authority of the

burghal courts, and for the validity of alleged burghal cusOne such custom concerning burgage tenure* as upheld in the borough court permitted men to bequeath their
houses by will, as " quasi-chattels." ^
toms.

'See Dnmendai/ Hook ami liei/ond. Miiitlnnd, p. 179.
and Borough, .Mnitlnnd, p. +5; Domesday Book and

'.Sec Toiriifhip
Beyond, p. 203.

'Township and Borough, p. 71.
'For burpnpe tenure see Domesdaij Book and Beyond, p. lOR: Toirn$hip and Bornuqh, p. 71: Pollock niul Mnitlnnd, Ilislort/ of Knqlish Law,
I,

iHi.'i-ti.

11. 330.

'The iHirouph Courts successfully contested the
ecclesinsficnl

Law

judpes in the matter of these bequests.

Qitarltrhi Rrririr.

I, p.

jtirisdiction

See O.

of the

W. Holmes,

l(i.5.

The horouph Courts clnimed

to dispense with the foreign

procedure

I
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The borough had considerable advantages to lose. These
advantages were intimately concerned with the prosperity of
They were for
the comniunit}', and so were highly prized.
the most part of spontaneous growth, not acquired by formal
grant. The king had not yet formulated in full his royal
right to confer upon, and withhold from, groups of townsmen various privileges which might be made a source of profit
to the royal purse.
Hitherto these privileges had been
claimed by the burghers without offence and exercised without
restriction.'
But the day came when the kingly prerogative
was asserted

in

order to uphold the kingly dignity and fill
It was to the interest of the Crown that

the kingly pocket.

by the subject should be considered a diminupower enjoyed by the king; consequently it was

liberty enjoyed

tion of the

a gracious concession on the part of the king, which the subject should acknowledge with gratitude and even payment.
However strong the natural growth of these burghal privileges, the borough was not safe in its possession of them until
they were recognised and confirmed by the authority of the
Crown. Natural prescriptive right had to be supplemented
or supplanted by royal authorisation.^ The burgesses wished
of wager of battle (Social England, I, p. 363), but were not at first
allowed the method of trial by jury. See Pollock and Maitland, History
of English Laic, I, p. 643.
,
' For these burghal privileges see Pollock and Maitland, ib. i.
pp. 643,
etc.
They are there enumerated as (i) Jurisdictional, (ii) Tenurial, (iii)
Mercantile, (iv) the Firma Burgi, (v) Property of the Borough, (vi)
Election of Officers and Government of the Borough, (vii) By-laws and
Self-Government, (viii) Self-taxing Powers, (ix) Gild >Ierchant. The
privilege of minting money was early resumed exclusively into royal
hands.
' The following is a specimen of such royal confirmations.
It is given
by Henry II. to Winchester:
" Praecipio quod cives mei Wintoniensis de gilda mercatorum cum
omnibus rebus suis sint quieti de omni thelonio, passagio et consuetudine; et nullus super eos disturbet neque injuriam neque contumeliam
."
eis faciat super forisfacturam meam
Stubbs, Select Charters, p.
159.
This charter appears to be common form. The citizens of Bath
are by their charter given the advantages held by " cives nostri Winton
de gilda eorum mercatoria": Guildford also " prout cives civitatis Wintonie et aliarum civitatum et burgorum": similarly Petersfield and
Wilton. See Gross, ii. 351, 375, 387, 390.
It will have been observed that this Winchester grant is not made to
the citizens, not to the " communitas " or " commima," but to those
citizens who comprise the " gilda mercatoria."
The earliest grants of
such royal confirmation, or
of
to use the word in its vaguest sense
incorporation, are to gilds as well as boroughs. The relation of gild to
.

—

.

—
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in tlieir title to

Tliere were kings like

the francliiscs which

Uidmrd

I

tlic}' cliiimecl.

wlio were perfectly willing,

for a consideration, to meet the wishes of the burgesses.*

Every instance of a charter granted to a town was an
opportunity for the Crown to detine, to amplify, or to complicate that formula in wliich earlier royal concessions to
towns had been made. Kvery time the king or the royal
advisers framed a charter, he or they had to consider what
he was conceding and to whom. Was he making a grant
merely to the citizens of a town, or to them and their heirs,
or to tlicm and their successors?
Who was to have the
benefit of the

grant when the

citizens died?

Would

the

citi-

zens as a body ever die?

was probably a long while before the communitas of
as anything more than a mere aggregate of individuals. But the more the townsmen acted and
were treated as a unit, the more natural it would seem to
treat them as a collective person.
To regard the group as
a single person would be impossible until the group will was
regarded as a single will.
In that case plurality
Sometimes men are unanimous.
naturally becomes unity: the many think and act "like one
man." But more often there is dissension: then unity beor possible only by some kind of fiction.
comes impossible
Suppose a score of men cry " No," while 80 cry " Aye " to
It

townsmen was regarded

—

:

our modern minds it is plain that the " Ayes " have it. But
the whole hundred men cannot thereby be said to cry " Aye,"
unless men are content to ignore the voice of the minority
and agree to record a fictitious unanimity. This recognition
of the majority as equivalent to the whole, although so readTo count polls,
ily allowed to-day, * is not an early principle.
to " give one man one vote," to make a man count for one and
borough and the influence of the one upon the other will he discussed
For the present it is enouph thnt they were not identical, though
Inter.
they might he very closely interwoven in towns where the same men were
prominent n»-mhers of each, and where the mercantile element predominated

in

numiripnl affairs.

Tor the venality of the royal prerogative in the time of Richard I
see Stuhhs, Sehrt Chnrlert, p. -JSfi.
• ,\n
ohvious eNception to the modern supremacy of the majority
For the history upon this
Is the requirement of unnniniity in a jury.
point see Pollock and Maitland, llittory of Englith Law, ii. pp. 6:25-7.
'
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no more, must have seemed
inconvenient.

in

the Middle

The opinion of

no greater weight

tlian tiio
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Ages unnatural and
made of

the sage was thereby

opinion of

tiie fool.

and the Church helped to establish the authority of
It was conceded that the will of the ujiithe major pars}
rcrsitas could be expressed by the vuijor pars of members
properly present at a proper meeting, if the major pars were
Henceforward the shout of the major
also the san'ior pars.
ct .miliar pars was allowed to drown the shout of the minority.
When a minority began at length to be considered as bound
by the vote of the majority', the communitas of the whole
body began to show a truer corporateness.^
Two other influences were at work to unify and personify
The
the group, the common seal,^ and the common name.
use of a seal provided a tangible token of burghal unity and
unanimity. The seal was an authoritative sign which many
men who could not read could recognise. The formal affixItaly

ing of the common seal sanctified the expression of the com-

mon

and accentuated the singleness of the collective
This accentuation was deepened by the existence of
a common name."*
The possession of a common seal and a
common name tended to mark off the borough community
from other bodies which consisted merely of co-owners or
will

person.

joint tenants.

The names

of nascent corporations remained,

however, suggestive of collective rather than single personality.

The borough

of A'

and the university of

Y

are legally

described as the ]Mayor, Aldermen, and Burgesses of A', and

The collective
how hardly the perbe distinguished from the sum

the Chancellor, Masters, and Scholars of F.'

character of such corporate names show
sonality of the

group was

to

' See Pollock and Maitland, ib.
I, p. 509: Township and Borough, Maitland. pp. 34-5: Political Theories of the Middle Ages, vii., and Prof.
Maitland's notes, pp. 166-7 (in square brackets).
^ See Gierke, G enossensschaf t srecht
II, 478, III, 332, etc.
' See Pollock and Maitland, Historg
of English Law, i. pp. 683^.
*The corporate name, says Blackstone, is the very being of the constitution of the body, the knot of its combination, without which it could
not perform its corporate functions. Comm. i. 474-5.
'Sometimes these corporate names were so cumbrous as to need
abridgment by sulisequent charter. See the charter of the Jlercbants
Adventurers for Discovery of New Trades, 1566: " A\Tiereas .
the
.
Fellowship's name is long and consisteth of many words."
,

.

'
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of the mcinl)crs thereof.

Nevertheless the facts were being

prepiircd for the theory.
Tliere

men

is

Is

nothing surprising

ciipiiblc

in

of collective action.

the

iticii

thnt

ii

group of

Instances of early group-

action might be multiplied almost indefinitely.

There' was,

for example, group-accusation in the process of frank-pledge:
in the village there was group-liability, in the manor grouppayment.
When the group-action becomes organised, the
group is readily conceived to act as a person.' One reniarkable case of village personality is to be found in the Select
Pleas in the Manorial Courts
" Ad istam curiam venit tota communitas villanorum de
Brist Walton, et de sua mera et spontanea voluntatc sursum
reddidit domino totum jus et clamiuni quod idem villani
habere clanmbant."
The village of Brightwalthani appears in Court as an
organised community, a definite party to an action.
By
virtue of a quasi-juridical personality it enters into a formal
agreement with the lord of the manor. It resigns its claim
to the wood of Ilemele, and in return gets rid of the lord's
:

claim to the

wood of Trendale.

If the feebly

organised

vil-

lage had something of juristic personality, the strongly
organised borough was likely to possess more. It is therefore
the less surprising to find London town spoken of in a Yearbook of Edward III as a " Cominaltic come un singuler
person qe puit aver action per nosme dc conion come un sole
'

person averoit."
If the

was now
person. •

borough could be thought of as a person, the time
at hand when it could be considered a perpetual
Mortmain legislation had hitherto been confined to

ecclesiastical associations,

but towards the end of the four-

It was realised that it
was inconsistent and inconvenient that citizen groups should
be exempted from the laws which were applied to religious

teenth century a change took place.

•

For

instnnrp, if fho villnpe nets ns fnrmpr.

lanil. Vinoprncloflr,
*

F.d.

Miiitlanfl,

pp.
II

"Mifi,

3fiO:

frhhn Sorirti/. p. 1,50.
Edw. III. See the

•I.ilipr Assisnnitn. 62, 19

Jn Gross,

i.

.Sop

Mndox, Firmn

Villninnqf in

Jliirpi, .51

f,

.51

7^n_<7-

pr.

Vinnprntlnff, pp. S.5«-n.
vnlunlile list of referenres

03, n. 3.

•See Liber Assisnrum, 321, 49 Edw. Ill;

"La

City est perpctucl."

Accordinf^ly tlie Second Statute of Mortmain
struck at municipal bodies, because " mayors, bailiffs, and
commons of cities, boroughs, and others which have offices

groups.

perpetual" were "as perpetual as men of religion."^ Thus
this statute was not the least powerful of those forces which
were co-ordinating the citizen body with the religious house,
and preparing in England the way for the more refined
Italian doctrines of corporateness.

To

call

a borough a perpetual person was to emphasise

the distinction between

it

and

its

mortal members.

To

bring

the borough into line with the religious houses was to subject

and polished notions of the Canonists. Side
members of the borough and of the religious house
had to seek the royal licence to evade the mortmain restricto the exact

it

by

side the

tions.^

The

charters which the boroughs were

now anxious

to

obtain might be expected to show traces of the canonistic
ideas.

They

niiglit

be expected to answer for us the question

at what point the borough became a true corporation.
for two reasons the question

is

But

not to be answered so easily.

first place the words and the thoughts underlj-ing the
words are vague and defy interpretation. The corporateness
of a borough possessing a charter dated from this period is
not proved merely by the presence therein of words which in
later times implied corporateness.^
Incorporation was a

In the

>1391.

15 Ric. 11.

c. 5.

"Many towns

applied for such charters to hold land. The following
omnibus ad quos etc. salutem. Licet etc. de gracia
tamen nostra special! et pro xx libris nobis solutis in hanaperio nostro
concessimus et licentiam dedimus
J. S. et W. H., Senescallis gilde
mercatorie de Bruggewater et communitati ejusdem ville quod ipsi x
mesuagia
acras terre iit acras prati
dare possint et assignare
cuidam Capellano divina in ecclesia beate Marie de Bruggenwater singulis diebus celebraturo imperpetuum, habenda et tenenda sibi et successoribus suis in auxilium sustentacionis sue imperpetuum .
(1392)
Gross, II. 353.
Tor example here follows a charter of Edward III to Coventry
(20th day of January, 1345)
" Dictis hominibus de Couentre tenentibus dicti Manerii quod ipsi et
eorum heredes et successores communitatem inter se decetero habeaiit et
Majorem et Ballivos idoneos eligere et creare possint annuatini." Record
Office, Charter Roll. 18 Edward III, m. 1.
Again, the same king grants three years later to the burgesses of
Hedon, " quod iidem Burgenses et eorum heredes et successores communitatem inter se habeant," etc. as before (Gross, i. 93 and ii. 107).
is a specimen:

— Rex

.

V

.

.

.

.

.

.

:

—

.
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burgesses of this period neither wanted nor
" Nobody, no body wanted it,"

realised that they lacked.

says Professor Maitlund.'

They wanted

to be assured of

and the like, but they
probably had no desire for, and small knowledge of, corporateness in the abstract. There was in the boroughs a strong
indigenous stock of what one may perhaps call " concrete
corporatcncss," upon which the alien growth of abstract
corporateness was afterwards quietly and successfully
their privileges to trade, hold land,

grafted.

In the second place the charters of this period are

not decisive as to the corporateness of the boroughs, because
at this point the confusion between borough and gild can no
longer be ignored.

Although closely connected and frequently identified, gild
and borough were distinct. Of the many forms of gild the
gild merchant now concerns us most.
It is sufficiently important to require some preliminary remarks.
Trade in the Roman world was largely in the hands, of
coUcg'ui,^ but

it

seems probable that the English gild mer-

survival of any Roman institution.'
Whether it was of exclusively English origin,'' or whether it
came from the Continent/ it appears in I'^ngland soon after

chant was not

the

the Conquest,

not earlier, as a widely-spread trade organi-

sation.

if

In those days the towns were the trading units.

Are we to say
is ronvcycd by the Innpunpe of these charters?
word " communitatem " by some niapic of its own confers corporateness upon these two towns? Or are we to say that the word meant
nothinjf more than the acknowledpement of common trading interests,
of collective ownership of property, and of a certain degree of autonomy?

What

that the

Woidd

it not be true to say that the thought of true corporateness, if it
has l«-en conceived yet, has not yet been applied to the municipal group?
'Toirnship and Iiorou()h, p. 'JO.
' Of
some forty-four kinds of trading associations known to have
existed in Imperial Home, only one (the smiths) is mentioned on inscriptions found in England. See fialh. Ancient and Modern, Earle, p. 30.
'.'Vecording to Scrutton (Infliirnre of Roman Ln\r on the Law of
Enpland. p. 55), the birth-place of the gilds is England, and possibly
London.
-Mtbough this statement would probably not find universal
acceptance, it is at least improbable that the gilds are a Roman survival.
See City Guilds Commissioners' Report (18HM, p. 8. For the two views,
see Cofite. The Romans of Britain, on the one hand, and Stuhbs, Const,

105 on the other.
the subject of the Gild merchant see the two volumes of Dr.
Gross. .See also Two Thousand Years of Gild Life, Lambert.
•See Gross, i. pp. 169-70.
llitt.. p.

•On
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Commerce was municipal and
merchant, along with

tiie

intermunicipal.'

gild

Thus were regulated proc-

tools, working-hours and
number of apprentices and the nature of their
Thus also were punished dishonest workmanship,

and

wages,

The

several craft-gilds, supervised the

conditions of trade and labour.
esses

177

prices,

materials

and

tlio

duties.

the use of bad stuff, or the use of short weights and measures.

Consequently the traders of the town were united in the proand pursuance of their common trade interests. Just
as men met as Christians for mutual comfort and spiritual

tection

they met as members of a gild for mutual protecand earthly benefit. The gild excluded the alien
it
fostered a strong but narrow municipal monopoly.
It was
consequently a valuable asset of the town, and one for which
it was most important to obtain royal recognition.
It was
largely identified with the town, its members with the townsmen, its system of government with the municipal system of
government.
This considerable identity has interest for
those who are inquiring at what moment the borough became
benefit, so

tion

:

a corporation. For out of this identity arose the theory that
the grant of gilda mercatoria to a borough was a grant of
corporateness."
According to this view the gild
was the corporate realisation of the borough:
machinery was transferred to the borough
the
became the town-head the gild-alderman became
:

:

alderman, the gild-hall the town-hall.'
this view point out that the

merchant
the gild

gild-head
the town-

The supporters

of

important members of the gild

• See Social England, ed. Traill, i.
For example, there was a
p. 467.
recognised practice of intermunicipal reprisals.
When the king freed
burgesses of
from toll throughout the realm, he allowed them to make
reprisals against men of Y taking toll of a man of X. These reprisals
suggest the idea that a trader was a member of a body answeralSle for
trade acts of other members. In the trade community there was a rough
kind of several guarantee by members of a member's debt. The community was in no way a "juristic person." It did not sue, and was not
sued, by a common name as would be the practice in the case of the
Cives de
or the Burgesses de F. See Select Pleas in Manorial Courts,
ed. Maitland, vol. 2, Seld. Soc, pp. 134-5; Gierke, das deutsche Oenossenschaftsrecht. II, pp. 388-9.
' Merewether and
Stephens in combating this view attribute it to

X

X

Brady, see History of Boroughs, p. 118.
' See for instance the Early English Text Society's volume on English
Gilds, p. 350.
For the part played in this controversy by the word
* alderman,'
see Madox, Firma Burr/i, 30, and the discussion in Gross.
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were tlic same men as tlie important memhcrs of the
borough:* that tlie gild organisation supphmtcd the old
borough nioot,^ and therefore it was by way of the gild that
the borough received from the Crown the privilege of incorporation.^

This theory, after having won wide acceptance,* has been
by Mr. Gross.*
It must be admitted
that in a few ca.scs gikl and borough may have become fused,
stri'nuously opposed

and that in general the spirit and organisation of the gildcommunity may have affected the development of the boroughconununity. But if we find that both gild and borough are
described by the word " communitas," we must remember that
that word was capable of both a refined and a natural meaning.

It

may

well be that the gild-connnunity

as the truly corporate borough-community

No

was as concrete
abstract.

is

general inference can be drawn with safety from the

history

London.

of any

single

Apparently

town,

—

at Bristol

least of all from that of
and at Nottingham the hall

of the gild existed side by side with the burghal moot-hall.'
it were true to say that the importance of the burghal
moot declined while that of the gild increased, it might still
be untrue to say that the officials and governors of the gild
became the officials and governors of the borough.
The fact that the liber burgus and the gilda mercatoria
were occasionally granted separately seems to show that the

If

'Sec Early Enplish Text Society's English Oildi, p. 399.
Of course pildsnien nnd burgesses were in flic mass itlcnticnl. The
description of Chaucer's I'ilijrims may be recalled, though the language
be untechnical:
" An haberdasher and a Carpenter
A wcbbe, A Dyere and a Tapiser,
Were with us eek clothed in o livcree
Of a solemn nnd greet fratcrnitee
Wei semed ech of them a fair burpeys
To sitten in a gild-halle, on the deys:
Kverlch, for the wisdom that he can.
Was shapclich for to been an alderman."
(Prologue to Cantfrbury Tale/, II. .363-372). To ask if a man were a
gildsman or a burgess would be as unsatisfactory as to ask if he were
n father or a son.
*

.

See

.

.

Gierke, neno»»rni>rhnfttrerht, I, pp. 21.3-1, 315.
Social England, II, 407,
I, ss. 37 and 37.
*nild ^ffrrhnnt, i. p. 80.
* See Gross, I, p. 8:.', n. 3.

* See ib.
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two were regarded as distinct.^ The mayor and burgesses of
Macclesfield, in answer to tlie Earl of Chester in tiie twentyfourth of Edward III, claim («) liber burgus, and (b) gild,
not only as distinct things, but for distinct reasons.^
But although gild and borough were not identical, they
were sufficiently similar to deceive Coke.
" Et fuit bien observe," he reported, " que dauncicnt
temps inhabitants ou Burgesses d'un vilie ou Burgh fuerent
incorporat quant le Roy graunt a eux daver Guildam Mercatoriam."

*

This dictum was faithfully followed
in the case of the

Mayor

of

Winton

v.

in

1705 by Holt, C.

Wilks.

J.,

The defendant

was accused of having carried on a trade without being a
member of the gild-merchant. " The Court was moved in
arrest of judgment, and the Judges observed that when in
ancient times the king granted to the inhabitants of a villa
or borough to have Gildam Mercatoriam, they were by that

incorporated, but what it signified in this declaration nobody
knew." *
This opinion of Coke appears untenable. To suppose that
the possession of any one of the incidents of corporateness
necessarily implied the existence of a corporation

A

is

inaccu-

was cherished with regard to the
possession of a Firma Burgi.'
The possession of this, one
of the franchises of a fully incorporated borough, was from
the time of Edward IV considered to imply municipal incorporation. The rights of having a mayor, of being toll-free,
and of using a corporate name,® appear in like manner to have
been considered to imply the legal incorporation of a
borough, although in fact the possession of such rights
might leave a borough still far from true corporateness.
rate.

similar

error

'See the grant to Newton (South Wales).

Gross, II, pp. 385-6.

See Gross, II, p. 171.
" Coke, 10 Rep. 30.
And see 1 Roll Ab. 513: cited in Blackst. Comm. j.
474. See also Cokenage v. Large, Madox, Firma Burgi, 197.
* Kyd, Corporations, I, p. 64.
See Gross, II, p. 269.
» See Kyd, ib. I, p. 43.
•In Norris and Trussell, etc. v. Staps (Pasch. 14 Jac. Rot. 907), it is
said: "I am of opinion that they (the guardians, etc. of Newbury)
needed not to show how they were incorporated, for the name argues a
corporation, as the like of cities." Hobart, 210. See Arundel's case, ib.
"
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and burghal property
and property

raised the question in wliom such privileges

Gradually men had ceased in this connection to
vested.
speak of the " burgesses and their heirs," and spoke rather
of the " burgesses and their successors." *
In many towns
there was a steady municipal income derived from various
It was something to be able to distribute this, and
perhaps to share in the distribution. It was something to
be a burgess.
In consequence citizenship became restricted.
Mere geographical connection with the community was not
necessarily a sufficient qualification.
A town would contain
many men who were not freemen of it. The freedom of a city
was heritable, though not strictly hereditary, because a man
and liis son might both be freemen simultaneously.' Freedom
sources.'*

was most usually obtained by transmission from father to
from a master to his apprentice: in other words,
two
cases
less restrictions, and perhaps less entrancein these
were
fees,
imposed upon the aspirant to citizenship.''
restrict
To
the numbers and to close up the ranks of the
burgesses was to knit them together as members of an organisation now highly complex and ready for the new foreign
theory of corporateness. Much of this effect is due to the
influence of the gild.
The gild-merchant may not have
included all the burgesses, and may not have excluded
it
existed in order to work
all the non-burgesses, but
the common borough trade to the best common advantage.

eldest son or

For plea of corporation without shewing the creation of it, see
p. 64.
9 Edw. Ill, 19.
' See
Gross, Oitd Mfrrhnnt. I, 05.
'.Sec Mnitland, Toirnahip and Boroitph, Appendix, ss. It5 and 1 tS.
• See Pollorlt and Mnitland, History of Enrilish Law. I. 671.
Freedom
of l>oroiiphs wa.s a matter of custom. See R. r. Salwny, !) B. & C. i2l.
It has suffered from the Municipal Corporations .'Vets.
Sec 45, 46 VicL
s. 203.
/Xcodrdinif to the Report of the Municipal Corporations Commission
(IR"!;) freedom was ohtninahle hv («) birth, (I)) apprenticeship, (c)
(rift, (rf) purchase, and
(e) mnrriapc.
See the Report, p. 3016. .See
also Gierke. Ornntsensrhnftarerht. I, s. 5".
What is important for our
purpose now is to notice that the citizenship was restricted, was valunlile
to the claimant, and was a source of profit to the hody of citizens liy

c.

50,
'

means of n system of entrance-fees. Citiz.en-bodies which had paid considerable sums to obtain from the kinp recojmition of their mimicipal
franchises, naturally considered that a new-comer to the citizenship
should make to them some payment on his accession to prinleges for
which they had themselves been put to expense.

55.
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not Imve been the mainspring of burghal corporatenot luivc provided the horougii with a ready-made

may

sj'stem of government, but

some practical

lessons.

tiic borough
was the grand example
In an age when men were " drilled

it

undoubtedly taught

For the

gild

of voluntary association.*
and regimented into communities in order that the State
it arose
might be strong and the land might have peace,"
spontaneously^ and bound men together by ties of social,
The feudal system had
religious, and commercial support.
supported the theory that all power and all right came from
above, and was entrusted bj' God to Pope and Emperor, to
be bj' them in turn transmitted Aown through a series of
"^

chosen agents.

But men

felt

that they had power and rights

within themselves, underived from such sources as these

:

this

feeling, finding expression in the principle of voluntary asso-

triumphed over feudalism and theocratism.'*
This form of voluntary association had one striking
feature.
The associates bound themselves by oath.* The
gildsman swore in a certain formula, promised to obey common rules and to support the gild,® paid his entrance-fee and
thus became a member. This method of making membership
personal and basing it upon a definite ceremony, spread to
the borough, where citizenship could no longer satisfactorily
ciation,

See Gierke, GenoasenschaftsrecJit, I, ss. 26-7, die freie Einung.
Pollock and Maitland, History of English Law, I, p. 688.
'The origin of the gild-system is variously attributed to heathen and
Wilda attributes it to the fusion of heathen
to Christian institutions.
practices of sacrifice and feasting with the Christian idea of brotherly
lore: others to Scandinavian associations for mutual revenge, others to
more natural associations for mutual support. See Gierke, Genossenschaftsrecht, I, p. 223, where see references in n. 1.
• See Gierke, ib. I,
pp. 155, 230: Althusius, pt. I, c. 2, etc.
° The binding by
oath seems to have been distasteful to monarchs
on the continent. The Capitularium of Charlemagne contains the ordinance " de sacrament per gildonia invicem conjurantibus. ut nemo facere
praesumat" (779 a. d.). See Gierke, ib. 1, p. 224, n. 2: p. 236, n.
'

'

57.
" In the Cambridge gild, for instance, a man swore to hold " true
brotherhood for God and all the world and all the brotherhood, to support him that hath the best right," to avenge his comrades in the gildship
if an outlaw failed to discharge his hoot, and agreed to pay out of the
gild funds the wer due from a comrade in a case of emendable homicide.
The principle of " Let all bear it, if one misdo " thus provided a rough
system of insurance. See Kemble, Saxons in England, I, pp. 513-14.

Gierke, Genossenschaftsrecht,

I,

pp. 230-1.
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be defined according to the quantity of land held or the quality of the tenure.

The adoption
luui

of this ceremony

considerable

consequences.

and oath by the borough

Any

ill-dealing

between

fellow-freemen was a violation of that oath, which might be

punished by the body of freemen or their representatives.

might or might not be breach of law it was certainly
it was treason to the connnunityMoreover the man who took an oath on entering the citizcnsliip
found himself resembling the monk who took vows on entering a religious house. ^ This was one more power at work
to bring the borough into line with the more technically
It

:

breach of contract:

corporate ecclesiastical body.

membership tended to make an artificial comthe English borough
was fit to receive the Italian doctrine,
when its personality
might be deemed a persona ficta.^
Artificial

munity.

The time was coming when

—

'.See Pollock and Maitland, History of Enrjlith Lmr, I, p. 671.
'Y. B. Hen. VI, !), in reference to " le Commonalty et los Haill. de
Ipswich," says " ils son jier rest nom un person corporate et un entier
corps." The authority for sayinp that Enplish law holds the " Fiction
theory " of corporateness is usuallv found in the following sentence from
Coke's Report of tlie Sutton's Il'ospilnl Cnsf (10 Rep.
h):
"The
corporation is only in ahatrarto, and rests only in intendment and consideration of the law: it is invisihle and immortal."
For other theories
of corporateness .see the followinp chapters of this Kssay; sec al.so especially Professor Freund's Legal Nature of Corporations, pp. 10-83.

M
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EARLY FORMS OF PARTNERSHIP^
By William Mitchell'*

DURING the Middle Ages

contracts of partnership were

common, and at their close companies with freely
In the early cenalienable shares had come into existence.
turies the most common form of partnership was the " commenda." This was a partnership in which one of the parties
supplied the capital either in the shape of money or goods,
without personally taking an active part in the operations
of the society, while the other party supplied none or only
a smaller fraction of the capital and conducted the actual

trade of the association.

This form of partnership was espe-

maritime trade and was often confined to single
ventures. Its popularity was due to the fact that it enabled
the capitalist to turn his money to good account without
cially used in

violating the canonical laws against usury, and the small

merchant or shipper to secure credit and to transfer the risk
of the venture to the capitalist. The nature of the contract
will best be shown by quoting one or two examples of the
vast number of these contracts that have been preserved.
The following is a IMarseilles contract of the year 1210:
" Notum sit cunctis quod ego Bonetus Pellicerius confiteor
et recognosco me habuisse et recepisse in comanda, a te
Stephano de Mandoil et a te Bernardo Baldo, xxv 1. regalium
coronatorum
quas ego portabo ad laborandum in hoc
itinere Bogie, is nave de Estella, vel ubicumque navis ierit
causa negotiandi, ad vestrum proficuum et meum, ad fortunam
dei et ad usum maris, et totum lucrum et capitale convenio
.

.

.

' This Essay was first published in " An Essay on the Early History
of the Law Merchant," Yorlce Prize Essay (Camijridge) for 1903 (Cambridge: University Press, 1904), pp. 124-140, being part of c. V.
' B. A. Cambridge University, 1903, M. A., 1907.
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et proinitfo rcilurore in potestiitum vestri ct vestroniin fideliter, et

veritiiteni iiule vobis dicaiii, et

itii

hoc me observa-

turuiu in inea bona fide per stipulationem proniitto, ct in oinni

lucro (juud Dcus
denariuni."

ibi

dederit, debeo habere et accipere quartuin

'

Such contracts were not rare in Italy in tlie 12th century
and tiic contracts arc to the same intent as those of Marseilles in

"March

the 13th century.

me

Tolosi profiteer
viginti septeiii

(iiias

Ego

1155.

accepisse a te Ottone

Bono

Petrus de

libras

centum

debeo portare laboratum Salcrnuin vel

ex hinc apud Siceliani, et do proficuo quod ibi dcus dederit
debeo habere quartam et rcditum debeo mittere in tua potestate."

2

Often when both parties to the contract contributed to
the capital of the association the partnership was termed
" colle<:fantia," or " societas," to (iistingiiisli it from the more
coniiiion

form of commenda

in

which the comiiicndator alone

supplied the funds.
" Uonus Joliannes Malfuastus et

Bonus Senior

et

libras

Bonus Senior Rubcus

quam Bonus Johannes libras 3-t
16 contulit. Hanc societatem portare

contraxerunt societatcm,

in

debet Alexandrian! laboratum nominatus Bonus Senior et inde

Januam

venire debet.

sone

per medium.

(.'')

Capital! extracto proficuum et per-

Ultra confessus

est

nominatus Bonus

Senior quod portat de rebus nominati Boni Johannis lil)r. 20
Juravit
sol. 13 de quibus debet habere quartam proficui

—

.

insupcr ipse Bonus Senior quod supradictam societatem et

commendacionem dijigcntcr salvabit et promovelTit societatem
ad proficuum sui ct Boni johannis ct commendacionem ad
proficuum ipsius Boni johannis et quod societatcm omnem et
ipsam commendacionem ct proficuum in potestatem reducet
ipsius Boni Johannis."^

But whether the commendator alone or both parties contril)uted to the capital, the association

remained essentially

nnrumenlii Infdiii mtr le Commerce de Marnetllet aii Moi/en At)t,
by Blnnrnrd, Oocumcnt 4, vol. i. p. 7. There are srorcs of similnr contracts of Comineiicla in these two volumes, and there are numerous I'Jth
century examples in the volume of Chartae in the Monttmenta Hittoriat
'

Patriae.
'

Monumentn

•

Goldschmidt, llandeltrecht,

llitlnrlne Patriae, Chartne,
p.

rolumn

260 and note 89

297.
b.
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The commendator in both cases was
a kind of sleeping partner, and it was left to the " tractator "
to carry out all the necessary operations. Tliough the part-

of the same character.

nership was generally formed for the purpose of a definite
it was also formed for an indefinite series of
commercial transactions, or for as indefinite or sometimes
a definite time, which was occasionally as long as 10 years.'

speculation,

As a

rule the

commendator who supphed the capital took

if the goods were lost he could
not recover the amount he had advanced, provided that the
contract contained the usual clause " ad risicum et fortunam

the risk of the transaction

;

The usual share in
who brought no capital into the

Dei, maris et gentium," or its equivalent.

the profits of a tractator

partnership was a quarter, while in the case where he contributed to the general fund, his share of the profits amounted to
a half. It is hard to tell whether the " tractator " in early
times always traded in his

own name, though there

that in later times he did.^

is

no doubt

Fertile holds the view that- orig-

was regarded as a mere factor of the
commendator who was responsible for the acts of the tracinally the tractator

tator, but that gradually in the course of time the principle

was established that he was only responsible to the amount
of the capital which he had advanced.

^

In Florence this prin-

by statute in 1408. In the
commenda was represented both the dormant partner and the principle of limited liability of modern times.
The commenda was not confined to England * it existed during the Middle Ages in Germany and Scandinavia. ^ In cases
where there were several commendators who entrusted their
capital to one or more tractators, the latter began to assume
ciple

was

definitely established

medieval

:

'
'

Goldschmidt, p. 264.
Goldschmidt, p. 265 and note 104.

p. 157.
' Fertile,

Lattes, II diritto commerciale,

Storia del diritto italiano, IV, 685, note 24.
Cf. VioUet,
Histoire du droit civil franqais, p. 762. " Dans la soci6t^ le bailleur de
fonds ou commendataire n'est passible des pertes que jusqu'^ concurrence des fonds qu'il a mis ou du mettre dans la society."
* [An example of a commenda in early
English trade is found in
Gross' Select Cases in the Law Merchant. I, 77, dated 1300 (Selden Soc.
Pub., vol. XXIII, 1908) —Eds.]
'Norrnheim, Geldersen's Handlungsbuch, Introduction, 43-5.
Amira, Nordgermanisches Obligationsrecht, vol. II.
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a more independent position towards conimendators.
Contracting in their own name the managers were responsible
for the debts of

tlie

association, wliilc the comnicndators were

from all liability beyond
This type of coinmenda was a
natural development of the simple original type in which there
were but two persons involved,
a single commendator who
advanced the capital to a single tractator
but it was an
important development, and in the 16lh century it was regulated in Italy by several city statutes and in the following
century in France by regulation.^ Thus regulated the society
contained both members with limited liability and members
with unlimited liability, and it was the latter that controlled
freed, in Florence as early as 1408,

the

amount of

their quota.

—

;

The older and simpler
form of commcnda, however, existed side by side with the
newer and more complex type. Of the newer type the modern
" Societe en commandite " is the historical descendant and it
is characterised by the same essential features, the existence
of two classes of members, the one with a responsibility limited to the amount of the capital they have contributed, and
the other \:-ith an unlimited liability for the debts of the
society, the administration of which lies solely in their hands.*
On the other hand the commendator of the older and simple
type of commeiula has his counterpart in the dormant partner
of modern commercial law.
But side by side with the commenda there existed throughout the Middle Ages a closer kind of partnership in which
the partners were normally coordinate members of the association with the same privileges and responsibilities.
The usual
expression for this type of society' was " compagnia " or
" societas," and the firm was generally designated by the
name of one of its members with the addition of the phrase
" et socii," or the like.
It became an essential feature of this
form of partnership that the partners were all of them responsible individually for the debts of the firm.'"' At no time
in Italy was the power of partners to bintl by contract their
the administration of the society.

GoUIsrhmidl, 369. I.nttes, p. 163 nnd notes.
•V. Thaller, Traiti eUmenlaire de Droit Commercial,
'

160-162.

'Lattcs, p. 161 and notes.

§§ 259-263,

pp.
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Tlie principle of direct

representation was thus admitted, and Baldo writing in the

14th century declared " ex consuetudine incrcatorum unus
nomen alterius." ^ Baldo however adds that
this was " abusio." This was an important advance upon the

socius scribit

principles of both

which recognised

Roman and

old

Germanic law, neither of

sufficiently the principle of direct represen-

" All this view of the law," says Kohler writing of
the principle of representation, " appears altogether artificial
and cannot well appeal to primitive man he cannot undertation.

:

stand a transaction (based) upon the will of another;

even

a developed law like Roman law has only developed reprevery imperfectly and German law long resisted
sentation
^
Medieval merchants and mercantile usage recognised
it."
they recognised it not only
the principle of representation
'

'

;

in the right of one partner to

make contracts binding upon

the other partners of a firm, they also recognised

medieval

bills

it

in

the

of exchange with their clauses to order or

bearer.

As the names of all partners did not appear * in the
name of the firm, but were simply referred to generally in
the phrase " et

socii " or some equivalent expression, it
became important to determine who were to be legally' regarded as members of the firm. In early Italian statutes

actual

common trading

of the persons concerned, or general
" et intellegantur

notoriety, sufficed to prove the partnership
socii

:

qui in eadem statione vel negotiatione morantur vel

'Cf. however pp. 188-189 below.
Goldschmidt, p. 376, note 139.
" Zivilrecht " in Holtzendorff's Encyklopadie der Rechts' Kohler,
wissenschaft , ed. 1904, I, p. 598. Kohler quotes from and refers to many
Among
Italian authorities of the 13-Hth century on representation.
them St. Como (a. d. 1333). "Tantum valeat et prosit iUi, ad cujus
partem vel cujus nomine facta est rel recepta, ac si Ulam cartam vel
contractum vel obligationem recepisset."
"Quod ex omni
St. of Brescia, regulation of a. d. 1353 in St. of 1313.
contractu inito et facto nomine alterius, tarn de mercato quam de aliis
rebus, acquiratur actio et acquisita sit illi vel illis, quorum vel cujus
nomine contractus sive promissio factus est vel facta."
litteris
*BartoIus. "Secundum consuetudinem et fere totius Italiae
mercatorum unus nominatur nomine proprio et omnes alii nomine appellativo, hoc modo: Titius et socius tails societatis," quoted by Goldschmidt, p. 276, note 137.
»

—
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mcrcantur ad invicem." ' In doubtful cases the books of the
firm were consulted."
But general notoriety and the books
of the firm were not found sufficient cither to protect the
general public against partners
altogether or

who

who denied

the partnership

asserted that the partnership had been

dissolved, or to protect merchants from a general liability

for

all

the debts of a trader with

bined for the purpose of a

whom

common

they occasionally com-

Dissolution
of partnerships was to be valid only if effected " per instrunientum publicum." " If any one practising in the Calimala
speculation.

craft," says a Florentine gild statute of 1301,

a share in any

'

societas

'

"or having

of that craft has renounced or shall

renounce it in the future, such renunciation shall not be valid
nor be admitted by the consuls, unless he shall show that he
withdrew from that firm by means of a public document, and
the consuls shall have thiit document published throughout
llcgistration of partners became usual;
from the 14th century onwards such registers were kept not
merely by the gilds but by the city authorities and the regis-

the whole craft."

;

tration

requiretl, as

a

rule,

" the direct intervention either

personally or by special procuration of

all

the

members of

the firm."
It

has been stated that one partner could represent the

and make contracts binding upon the whole firm, and that
was an advance upon the principles of Roman and Germanic law, which only recognised representation to a limited
But though a single partner could thus represent
degree.
the firm, originally it was as a rule only in virtue of special
procuration that he was privileged so to do. In the medieval
contracts of partnership the partners often gave one another
by procuration the right to represent and bind the firm. In
rest

tliis

the absence of such clauses

in

the contract creditors of the

by an individual partner could in
some places only make good their claim against the firm as
firm for a debt contracted

'St. Mutinae, 13^7, quoted nmong others hv Gohisehmidt, 276, notes
140 nnd lU.
librum
•St. of Calimala of Florence, I.b. ii. rubric 43. ".Si quis
corporis sue .societntis crlnvit vel celnverit itn (|iiod linlieri et ridrr! non
pottit quod »i7 totii (sic) dicte societatis." Ct. Lattes, p. 174, note 59
.

and

p.

2HX

•Lattes, p. 162 and note 68.

.

.
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a whole, if the debt had been recognised as a debt of the firm,
as by entry in the firm's book, or employment of the money
or goods for the conniion purposes of the firm. Simply in his
capacity as partner a mercliant had not everywhere in the
early centuries of the Middle Ages a right to bind his copartners. " Whoever in the city or district of Florence," declares
a Florence gild regulation of the year 1236, " has sold cloth
or other things pertaining to trade to any one of this gild
cannot seek nor sue for the money or price of the sale from
any of the partners of the buyer, or from any one of his firm,
unless the money shall be found Avrittcn in the books of the
buyer's firm as payable for the price of that sale."

'

Similarly

the gild statute of Verona for the year 1318 required the tacit

consent of the other partners or an express promise on their

part to pay

— " ncc praejudicet etiam stando

essendo socius palam

;

dummodo non

ad accipiendam mercandiam

et

in statione et

esset praesens

cum

socio

non promitteret de solvendo

earn."

As

late as the

15th century the jurist Alexander Tartagnus

denies the responsibihty of the other partners, unless the con-

powers " nomine societatis." ^
Slowly however the principle gained ground that a partner
had as partner the right to make contracts binding upon his
firm.
In all probability this change was due to the frequency
with which the individual partner was entrusted with this
power by special procuration. Thus in one of the Marseilles
documents of the 13th century which have been already referred to, two partners concede full powers to the third.
" Nos Dietavivo Alberto et Guidaloto Guidi, Senenses facimus, constituimus, ordinamus, Bellinchonum Charrenconi,
consocium nostrum, absentem, nostrum certum et generalem

tract had been

made with

full

'St. of Calimala, 1301, Lb. ii. rubric 19.
The date 1236 is given in
rubric.
- Goldschmidt, 281, note 154.
Goldsehmidt gives many quotations from
and references to city and gild statutes, inter alia St. of Calimala Gild
(ISil).
niuno mercantante di questa arte possa obligare in Firenze
o nel distretto la sua compagnia o alcuno compagno della sua compagnia
se non in debiti o cose che fossono scritte nel libro o libri della sua
compagnia, o se almeno due o piu de' compagni non fossono insieme a
tale obligazione fare, o se non avese in ci6 speciale o generale procurazione e mandato da' suoi compagni."
tlie

"E
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procuratorem

in

omnibus nostris ncgotiis pcrngcndis,

proniittentes nos ratum perpctuo habitaturos quictjuid

.

.

cum

.

eo

per cum actum fuerit in praemissis, sub obligacione omnium bonorum mcorum praesentium et futuroruni." * Such
procurations were exceedingly common," and the great Caliniala Gild of Florence went so far as to instruct (1301) all
its members wlien they sent any one abroad to transact business to provide them with a special or general procuration.
The result was that in actual practice the partner did have
power to bind the firm, and that gradually this power was
regarded as a matter of course. During the 1-ith and 1.5th
centuries numerous Italian statutes recognised the responsibility of the other partners for the debts and contracts made
by an individual member of the firm. But both the doctrine
of the great civil jurists and the decisions of isolated commercial courts were long opposed to this new view of the position
of the partner. Thus the decisions of the " Rota of Genoa "
only go so far as to say that whatever is written by one of
them having the " facultas " of using the name of the firm
vel

is said to be written bj' the firm itself, while another decision
declares most plainly that such " facultas " is not to be taken

as a matter of course.

By

the 17th century however the

power of an individual partner, though without special procuration, to act in the name of his firm was admitted by the
civil jurists.'

The

unlimited liability of the partner for the

debts of the firm was, like the right of the partner as partner
to represent the firm, of gradual growth, and was not in the

early centuries of the Middle

the law.*

Ages

universally enforced

often stipulated and was in some places a
in the fairs

sibility

by

In medieval contracts unlimited liability was indeed
of

Champagne,

maxim

of the law:

for example, the unlimited respon-

of partners was under certain conditions expressly

the " usage of the fairs " declared that a partner
"oblige tons leurs biens {i.e. the partners) pour cause de
Tadniinistration qu'il a et qu'il semblc avoir, et plus, se aulcun

recognised

'

'

;

BlBncard, op. cit., no. 115.
See numerous quotations and references

in

De

quoted Goldschmidt,

Goldschmidt,

p. 289,

note

1S5.
'

I.urn,

De Camh..

disc. 29, nos. 3, 4,

Goldsclimidt, pp. 981 and 988 and note 159.

p. 993.
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des compaignons se boute en franchise ou destourne ses biens
ou les biens de sa compagnye, il est oblige et tout li autre

conipaignon qui paravant cette fuite ou

tel

destourncment

des biens n'estoicnt oblige/ en corps et en biens par la cous-

usaige des foires notoires." ^ It was not howtowards the close of the 16th century that the
solidarity of partners was in Italy generally recognised.
" Only gradually and without the support of positive law
came through
in solidum
the liabilit}' of every partner
mercantile usage to be enforced in statutes and judicial
decisions.
This liability was repeatedly recognised in the
decisions of Genoa.
Since that time it was never a matter
of doubt," ^ and in the 17th century the jurist Ansaldus who,
as auditor of the Roman Rota, must have had a thorough
acquaintance with judicial decisions in commercial cases,
recog-nised this unlimited liability and declared that in the
first place the creditor had recourse to the capital of the firm,
and only in the second place could he avail himself of the

tume,
ever

stille et

till

'

'

unlimited liability of the individual partner.

The commenda and the

societas

^

had an independent origin

and an independent development. Originally the commenda
was a purely speculative enterprise, confined mainly at first
to maritime trade in which one partner found all or most of
the capital and the other traded in his own name.
The
societas on the other hand had its root in the more permanent association of the family or of persons who had fuU
confidence in each other for the purpose of carrying on, in
common, industrial and commercial enterprises in city or
town.
Both extended the scope of their application, commendas were formed for inland trade and partnerships of
the collective type for maritime commerce.
Each however
developed on its own lines.
In the commenda, where from
the first the capitalist must have as a rule remained un-

known

to the merchants

who traded with

ner, the limited liability of the capitalist

'

the active part-

and the imlim-

Goldschmidt, 285, note 160.

'Endemann, Studien in der romanisch-kanonistischen
vnd Rechtslehre, vol. i. p. 395.
' Endemann, op. cit.,
pp. 395-6 and 55, 56.

Wirtschafts-
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partner were before long firmly
while in the open " socictas " the right of the

ited liiibilitv of tlio active
establi.slic'tl,

individual partner to represent

and bind the firm on the one

hand, and on the other his unlimited

were

finally

recognised.

liability

for its debts,

Botii types, modified in points of

have passed into modern commercial life. If the comnienda has developed into the " Socicte en conunandite," the
detail,

"

societas " has its historical counterpart in the modern
" Societe en nom collectif " and the Offene Gesellschaft.
A third type of partnership, that of joint-stock companies

with the capital

in

the sliape of freely alienable sliares, with

amount of

by the
body composed
of shareholders in which the majority decided, was in process
of formation during the Middle Ages.
a

liability limited to the

capital represented

share, and with an administrative governing

To

the origin of this type of partnership

many

causes con-

growth of colonial
enterprises in Italy in the 15th century, and in Holland,
France and England in the 16th and 17th centuries. A recent
German writer has attributed a great influence upon the
birth and development of these companies to a peculiar form
tributed, but the decisive cause was the

'

of partnership with limited liability that in shipping enter-

was common both in Northern and Southern Europe
during the earlier part of the Middle Ages. At Amalfi, for
example, in the 11th century the owners, the captain, and
even the common sailors all had a .share in the profits of the
voyage and formed an association whose liability was strictly
prises

limited.*

But

it

can hardly be said that the adoption of this

peculiar form of partnership had a great influence upon the

formation of joint-stock enterprises. No doubt it offered an
example of a partnership with limited liability, but so did the
far more common commenda; and the essence of a joint-stock

company does
sibility,

•

not consist in the principle of limited respon-

but rather

in the

prolongation of the corporate exist-

Lehmnnn, Oetchirhtlichf Fntirickelunff dea Aktienrechlt (1995). Dot

Recht (Irr .Iktirniietflltchnflen (IflOS).
See Thnllor, La .s'onVf<' par Arliont daru I'A ncienne France, pp.
IS. Thiilirr, Traits t.t^mfntaire de Droit Commerrial, p. Ifi;} note.
' Wagner, Seerecht,
pp. 8, 9. Thaller, SodM par Action, p. 15.

14,
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company beyond the life of its
members and in the free negotiabihty of the shares.
Of greater influence were the public loans' raised by
Italian cities during tlie l!3th and following centuries.
The
loans were divided into shares (luoghi) and the names of the
ence and organisation of the

owners were registered in special books.
The shares not
only passed to the heirs in case of the owner's death, but
could be freely bought and sold
and as negotiable shares,
even though they cannot in any sense be regarded as shares
in a commercial speculation, the}' showed the keen commercial
mind of the Italian an expedient that might be adopted for
raising capital for commercial as well as for military purposes.
It was in Genoa that the first joint-stock companies
arose.
To cover the cost of the conquest of Chios and
Phocaea (1346) a loan was raised by the Genoan state and
as usual was divided into shares of 100 lires, and the shareholders were given the " dominium utile " of the conquered
lands.
This Colonial company, incorporated with the bank
of St. George in 1513, continued to exploit the resources
of the two islands until their conquest by the Turks in the
16th century. Far more important however was the founding of the great bank of St. George in 1407 when the various
state loans were consolidated into a single state debt.
As
security for the interest the city granted important privileges to the holders of the new consolidated stock, which was
divided into shares of 100 lires.
The stockholders were
granted the right (1408) to carry on banking business, and
;

especially after

1453 the administration and exploitation of

important Genoan colonies passed into their hands.
The
creditors of the Genoan state had become the shareholders of
a great colonial company which ultimately governed and
administered Corsica, Kaffa and the greater part of the
foreign dominions of Genoa. ^
Colonial expansion in England, France and Holland led,
though much later, to the creation of companies similar to
that of Genoa.
The Compagnie des lies d'Amerique, which
seems to be the earliest example in France, was created in
'Fertile, II,

•PertUe,

II,

i.
i.

pp. 508-510.
p. 509.

Goldschmidt, 292.
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1626 nnd was rapidly followctl by others of the same type'
Tlio Dutch East India Company (1602) was but little
earlier.
In England the East India Company * received a

At
company could Imrtliy be considered as a joint-stock
company for in the early years of its history the voyages

royal charter in the opening ^vear of the 17th century.
first

the

;

were separate and not necessarily permanent ventures of the
subscribers, who contributed varying amounts to tiie capital
required for the expedition and received

a

proportionate

A

share of the proceeds when the expedition returned.

share-

holder in one of the early expeditions might or might not

be a shareholder

in

the next.

joint-stock was subscribed;

In

1613 the

but the term

was not a subscription of permanent

is

capital.

first

so-called

misleading;

As

it

late as the

middle of the 17th century subscribers wished to carry on sepin ships of their own, but the company protested
nnd in ]6-")-i a decision of the council of state was given
" in favour of joint-stock management and exclusive trading."

arate trade

would seem that joint-stock companies took their rise
owing to colonial expansion in Italy at the close of the Middle
Ages, and had spread to Holland, France and England by
the 17th century.
The history of the development' and of
the gradual extension of this form of partnership from
projects of colonisation to commercial undertakings of every
kind and variety lies outside the scope of this essay. But it
is interesting to note that that system of partnership that
now controls most of the great commercial and industrial
enterprises of modern life, that has popuhirised and democratised capital and enabled the savings of the people as a whole
to be applied to commercial speculations, great and small,
of every kind, and that lias changed the whole nature of comIt

mercial finance, was in
sities

ne

no

its

origin the outcome of state neces-

and of colonial expansion.

'Viollct, op. cit., p. 767. Thnlirr, SSnrii'lf par Arlinnt. p. S, says "on
floit pns retnontcr plus Irnut que Ic ri-gnc dc Honri IV.": but tic give?
cxnmplc for this enrlicr dnte.
'.\rticlc on East India Company in Palgrave's Dictionary of Political

Economy.
of Britith Commerce, pp. 23.S, 3S1 and note.
Kspcrially intprcstinp scc-ms the conihination of the commenda with
the new fomi as seen in the Commandite par acliom.
I.ovi, Iliftori)

'
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THE HISTORY OF THE LAW OF BUSINESS
CORPORATIONS BEFORE

1800

»

-V

By Samuel Wiujston^/^

striking peculiarity found on
THE mosthistory
the law
of the

of

first

of business

examination

corporations

is

the fact that different kinds of corporations are treated
without distinction, and, with few exceptions, as if the same
rules were applicable to all alike.

Subdivisions into special

kinds are indeed made, but the classification is based on differences of fact rather than on differences in legal treatment.

Thus, corporations are divided into sole and aggregate.
Again, they are divided into ecclesiastical and lay, and lay
corporations are again divided into eleemos^'nary and civil.
But the division having been made, the older authors * proceed to treat them all together, now and then recording
some minor peculiarity of a corporation sole or of an ecclesiastical corporation

with one member capable.

Municipal and business corporations, so unlike according
to modern ideas, are classed together as

ci\'il

corporations,

Yet the East

and treated together along with the rest.
India Company' was chartered in 1600, and other trading
first published in the Harvard Law Review, 1888,
pp. 105-124, 149-166, and has been revised by the author for this

*This Essay was
vol. II,

Collection.
= Weld Professor of Law in Harvard University.
A. B. 1883. A. M.,
LL. B. 1888, Harvard University; draftsman of acts on Bills of Sale,

for the Xational Conference of Commissioners on L^niform State
Laws, 1905-1908.
Other Publications: Cases on Contracts, 1894; Cases on Sales, 2d ed.
1905; and various articles in law iournals.
'E.p.. Coke, in Sutton's Hospital Case. 10 Rep. 1, The Law of
Corporations, 1 Blacks. Com. ch. xviii., Kyd on Corporations.
etc.,

^"^
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companies had been chartered even earlier, and between 1600
and 1800 numerous corporations were chartered, having for
their objects, trade, fjsliing, mining, insurance, and otlier
To understand liow it was that the law
business purposes.
of business corporations was so connected with tliat of other
corporations, and how it gradually became distinguished, it
is necessary to undcrstantl how such corporations grew up,
and in what way they were regarded when first they came
into existence.

The general

idea of a corporation, a fictitious legal person,

from the actual persons who compose it, is very old.
Blackstone ascribes to Numa Pompilius the honor of originating the idea.'
Angell and Ames arc of the opinion that
it was known to the Greeks, and that tiie Romans borrowed
it from them.^
Sir Henry Maine, however, shows that primitive society was regarded by its members as made up of
corporate bodies, that the units " were not individuals but
groups of men united by the reality or the fiction of blood
relationship," and that the family, clan, tril)e, were recogdistinct

nized as distinct entities of society before individuals were.'
It

is

not surprising, therefore, to find in the

Roman

law the
Savigny, in

conception of corporate unity early developed.

whose treatise
corporations

*

in

may

be found the best connected accoiuit of

Roman

the

and colonies were the

law, states that villages, towns,

earliest.

" But once established

defi-

nitely for dependent towns, the institution of the legal person

was extended

by

little

little

to cases for which one would

hardly have thought of introducing

it.

Thus,

it

was applied

to the old brotherhoods of priests and of artisans;

then,

by

way

name

of

of abstraction, to the State, which, under the

psciis,

was treated as a person and placed within the juris-

diction of the court.

Finall}', to subjects of a

purely ideal

Savigny then enumerates
kinds of corporations among the Romans. The

nature, such as gods and temples."
the different

present subject

is

concerned with but one of these,

business associations.
• 1

"

To

this class

BIncks. Com. 468.

'.\npdl nnd .Vmr,"! on Corp. (1st ed.).
•Anrirnt I.nw (tthed.). 183.
* System dcs hculigon rijmischcn Rechts,

vol.

— the

belong the old cor-

ii.

( 86

et teq.
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porations of artisans who always continued to exist, and of
blacksmiths, for example, had particular
new corporations, such as the bakers of
Rome, and the boatmen at lloiue and in the provinces. Their
interests were of the same nature, and this served as the
wlioin

some,

privileges

tlie

also

;

basis of their association, but each one worked, as to-day,

on

his

own account."

" There were also business enterprises carried on in
common and under the form of legal persons. They were
ordinarily called socictates.
Their nature was, in general,
purely contractual; they incurred obligations, and they
were dissolved by the will as well as by the death of a single
member. Some of them obtained the right of being a corporation, keeping always, however, the name of societates.
Such were the associations for working mines, salt-works,
and for collecting taxes." '
This latter kind of corporation seems never to have become
sufficiently numerous or important to exert a definite influence on the law. Perhaps the Romans were not a sufficiently
commercial people to develop the uses of business corporations.

In

common with

other associations the authorization

of the supreme power of the State was needed to constitute

them

though this might be given by tacit
and the assent of the sovereign was equally
necessary for dissolution. Three members were requisite for
the formation of a corporation, though not for its continued
existence.
The rights and duties of the fictitious person
corresponded closely to those of an actual person, so far as
the nature of the case admitted. It could liold and deal with
property, enjoy usufructus, incur obligations, and compel
its members to conti-ibute to the payment of its debts, inherit
by succession either testamentary or by patronage, and take
a legacy. Whether it could commit a tort was a disputed
legal persons,

recognition

;

-

question.
*Savigny, System etc., § 88.
^ Blackstone is, therefore, in error in saying
(1 Com. 472) that by the
civil law the voluntary association of the members was sufficient unless
contrary to law
an error proliably caused by the fact that penalties
were imposed on certain forbidden associations in the nature of clubs
for acting without the authorization of the State, and only on these.

—
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After the introduction of C'hristiiinity the duircli fouiul

own or/^iiniz«tion for tlie dochad been developed in rej^ard to corporations,
nnd through the cliurdi and its officials these doctrines
strongly influenced tiie law of England, where they were
numerous

applic-ntions in its

trines which

applied to the existing associations.

The

earliest

corporate associations

have been peace-guilds, the members of

England seem to

in

wiiicli

were pledged to

Such brotherstand by each other for mutual protection.*
hoods would naturally be formed by neighbors or by those
exercising similar occupations.

From

the tendency to asso-

ciate on account of proximity of residence were developed

municipal corporations; from the tendency to associate on
account of similarity of occupation the craft guilds grew.

These two classes of corporations were the earliest regularly
chartered lay corporations in England. Both of them had
their counterparts in the

Roman

do not seem to have much

in

law.-

At

first

sight they

common, but the ancient municfrom its modern descendant. It
was a real association, and membership could not be acIt exerquired simplj' by residing within the town limits.
ipal corporation

differed

cised a minute supervision

over the inhabitants,

other things regulating trades.

The

— among

guilds or companies

did the same thing, only on a more restricted scale.

made by-laws governing

They

which were
not simply such regulations as a modern trade-union might
make, since any one carrying on a trade, though not a
member of the guild of that trade, was bound by its by-laws,
their respective trades,

so long as they were not opposed to the law of the land or
to public policy as

guilds exercised a

In short, the
it was then conceived.^
power similar to that exercised by the

numicipal corporations, and, indeed, so late as the time of

Henry
terms."'

\l.

guildated

and incorporated were synonymous

Instead of having for

its field all

inhabitants of a

See History of Guilds, Liiipi Brentnno.
For nn nrroiint of piiilcis nt Rome sec " I.es Socic'-t/'s Ouvri^rc!^ h
Home," 0(i Rrv. dcs Deux Mondos, GJfi, 1)V Gnston Hoissior.
•Hntchcrs" Compnnv v. .Morcy, 1 H. 111. 370; Kirk v. Nowill, I T. R.
'

'

'Modox, FirmB Burgi,

39,

51.
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district

and

local legislation of every character, the guild
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was
a

confined to such inhabitants of the district as carried on

certain trade and to regulations suitable for that trade.

So

far as tiiat trade was concerned the right of government

belonged to the guild.
Tlie first trades to

become organized

in

this

way were

naturally the manual cniployinents necessary to provide the
conununit3' with the most fundamental necessities of civilized
life.

The weavers were

from Henry

" with

tlie earliest.

They

received a charter

freedom they had in tlie time
of Henry I." The goldsmiths were chartered in 1327, the
mercers in 1373, the haberdashers in 1407, the fishmongers
in 1433, the vintners in 1437, the merchant tailors in 1466.'
During the sixteenth century the growth of the commerII.,

cial spirit, fostered

all tlie

by the recent discovery of the

New World,

the more thorough exploration of the Southern Atlantic and

Indian Oceans, and the search for a North-west passage,
led to the establishment and incorporation of companies of
foreign adventurers, similar in
guilds, except that their

domestic traders.

all

respects to the earlier

members were foreign instead of

Among

the earliest of these were

the

African Company, the Russia Company, and the Turkey
The last two were called " regulated comCompany.^
panies

;

" that

is,

the members had a monopoly of the trade

to Russia and to Turkey, but each

own

member traded on

his

account.

A

more famous company was chartered by Queen Elizabeth
under the name of the Company of Merchants of
London, trading to the East Indies.^ It had been found that
in 1600,

the expense incident to fitting out ships for voyages, often

taking several years for their completion, was too great to
be borne easily by individual merchants, and it was one of the
claims to favorable consideration which the East India Company put forward, that " noblemen, gentlemen, shopkeepers.

'1 And. Hist, of Commerce, 250.
'Knight's Hist, of England, vol. r. 39.
'What follows in regard to the East India Company is based on
"The History of European Commerce with India," by David Macpher6on, London, 1812, and documents therein quoted.
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widows, orplmiis, luul
eini)l<>y

tlieir

nil otlitr

may

subjects

capital in a joint stock."

be traders, and

^

Sums of various amounts were subscribed, and the profits
wore to be distributetl in tbe same proj)ortions. This jointstock adventure was not, however, identical with the corporation.
Members of the corporation were not necessarily
subscribers to the joint stock, and any member could, if be

—

carry on private trade with the Indies,
a privilege
belonging exclusively to members. By the charter, apprentices and sons of members were to be admitted to membership
in the same way as was customary in the guilds.
liked,

The East
like the

India

Company

was, therefore,

other trading companies,

— an

of mercliants to which was given the

in its

early days,

association of a class

monopoly of carrying

on a particular trade, and the right to make regulations in
regard to it. Till 1614 the joint stock was subscribed for
each voyage separately, and at the end of the voyage was
redividcd.
After that, for many years, the joint stock was
subscrilied for a longer or shorter term of years, and at the
end of each term the old stock was usually taken at a valuMembership in the corporaation by the new subscribers.
useless,
tion, however, soon became merely a formal matter,

—

except to those interested in the joint stock, especially as
regidations were passed forbidding other members from en-

gaging

in

private trading ventures to India.

After 1(592

no private trading of any kind was allowed except to the
captains and seamen of the Company's ships.

however, was

The

form,

and every purchaser of stock
who was not a member of the Company was obliged to pay
a fee of £.5 for membership.
At this time (1(592) there were but two other joint-stock
companies of any importance in England,
the Royal African Company and the recently chartered* Hudson's Bay
Company. The outline given above will serve to indicate
their general nature and also to show how something like
the modern joint-stock corporation grew out of the union
still

retained,

—

'

From

Com.
'

173.

1670.

the defence of the

Company

in the

^

Privy Council, 3

,\n(l.

Hist
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government of a particular
and of combination of
capital and mutual cooperation, suggested and made necessary by the great expense incident to carrying on trade with
But the corporation was far from being
distant countries.
regarded as simply an organization for the more convenient
prosecution of business. It was looked on as a public agency,
to which had been confided the due regulation of foreign
trade, just as the domestic trades were subject to the government of the guilds. In a little book, entitled " The Law of
Corporations," published anonymously in 1702,^ it is said:
" The general intent and end of all civil incorporations is
for better government, cither general or special.
The corporations for general government are those of cities and
towns, mayor and citizens, mayor and burgesses, mayor and
commonalty, etc. Special government is so called because it
is remitted to the managers of particular things, as trade,
charity, and the like, for government, whereof several companies and corporations for trade were erected, and several
hospitals and houses for charitj-." ^
This idea that the object of a business corporation is the
public one of managing and ordering the trade in which it is
engaged, as well as the private one of profit for its members,
may also be noticed in the charters granted to new corporations, especially in the recitals, and in the provisions usually
found that the newly chartered company shall have the exof

tlic

ideas of association for the

trade by tliosc

who

carried

it

on,

clusive control of the trade intrusted to

At

it.

the end of the seventeenth century the advantages of

corporate enterprises seem to have been realized, and acts
of Parliament, authorizing the king to grant charters to
various business associations, were more frequent.

In 1692

Company

of Merchants of London trading to Greenland
was incorporated ; * the act reciting the great importance
the

of the Greenland trade,

how

it

had

fallen into the

hands of

'This is the first English book wholly devoted to the subject of corporations
with the exception of a small volume by William Shepheard,
published in 1659 in London, entitled: Law of Corporations, Fraternities,
and Guilds.
' Law of Corporations,
p. 2.
•4 and 5 Wm. III., c. 17.
;

202

COM M unci A

y.

otlicr imtiotis,

takiiig

tliaii

iiiul

could oiilv
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LAW

rojTiiiiu'd l)y

possililc for

lie

I.

ii

greater iinder-

a private individual, and

the consequent necessity of a joint-stock company.
the

Bank of England

received

its

first

diarter.

^

In IGQ-t

The

act

was essentially a sclieine to raise money for
the government. Those wlio advanced money to the government were to receive a corresponding interest in the hank,
the capital of which was to consist of the debt of the government.
No other association of inorc than six persons was
Charters were also
allowed to carry on a similar business.granted about this time to the National Land Bank,^ the
Royal Lustring Company,* the Company of Mine Adventurers,^ the famous South Sea Company,* the Royal Exchange and the London (Marine) Assurance Companies.'
In these charters also the public interest in having the undertaking prosecuted and the great expense Incident thereto are
mentioned. The capital of the South Sea Company, like that
of the Bank, consisted of a debt due from the government
on account of money loaned by private individuals.
The extravagant conmiercial speculations in joint-stock
companies and the stock-jobbing in their shares which characterized the early part of the eighteenth century are well
known. Anderson, in his "History of Commerce,"' enumerates upwards of two hundred companies formed about
the year 1720, for the prosecution of every kind of enterprise, including one" for the " Insurance and Improvement
of Children's Fortunes," and another for " Making Salt
nutliori/ing

it

Water Fresh." With very few exceptions, these companies
were not incorporated, and in 1720 writs of scire facias were
issued,' directing an inquiry as to their right to carry on
business, in usurpation of corporate powers.
This put a
sudden end to many of these unfortunate ventures, and the
'5 nnd 6 Wni. HI.,

c.

31.

•Bv Sliif.
Anno, c. 29. %9.
•Tnnd « Wni. III., c. 31.
f>

•n nnd 10 W'm.

III., c. 43.

Anne, c. H.
•9 Anne, c. 21.
".Src 9

fi
Oeo. I., c. Ifl.
•n Vol. I. (1st cd.) 201
•AmL Hist. Com., Vol.

'

«/ tfq.
II,

Jfle.
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consequent collapse of the enoi-mously inflated public credit
carried down others, so that only four of the long list were
the York Buildings
still in existence when Anderson wrote,

—

Company, the two Assurance Companies mentioned above,
The speculation in
and the English Copper Company.
shares liad been too great and the expectations of profit

too extravagant not to cause a correspondingly great dis-

when the bubble burst, and the
were found to be small and extremely variable.
Smith, writing in 1776 was of opinion that " the only

trust in corporate enterprises
profits realized

Adam

'

seems possible for a joint-stock company to
successfully without an exclusive privilege, are

trades which

carry on

it

those of which all the operations are capable of being reduced

what

to

is

called routine, or to such a uniformity of

as admits of

or no variation.

little

Of

this kind

is,

method

frst, the

banking trade; secondly, the trade of insurance from fire,
and from sea risk and capture in time of war thirdly, the
trade of making and maintaining a navigable cut or canal;
and, fourthly, the similar trade of bringing water for the
supply of a great city." To render the establishment of a
joint stock reasonable, however, the author says, two other
circumstances should concur: first, "that the undertaking
is of greater and more general utility than the greater part
;

common

of

trades

;

and, secondly, that

it

requires a greater

capital than can easily be collected into a private copartnery."

But during the latter part of the eighteenth century corporations were gradually increasing in number and importance.
The need for them was felt in establishing canals,
water-works, and, to some extent, in conducting the growing
manufactures of the kingdom.
The progress was indeed
slow,

and was destined to be

lighting into

all

so until the introduction of gas-

the larger cities and towns early in the pres-

ent century, and later the laying of railways, created a wide-

spread necessity for united capital.

The outline sketch just given of the growth of business
corporations shows that they are not a spontaneous product,
but are rather the result of a gradual development of earlier
•

Wealth of Nations, book V,

ch. I, art. 5.
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rniininf^ hixcV

would be strange

if

fiirtlicr

thim

c'ln

be triicod.

It

signs of tbis dovclopinent were not found

in the history of the law

expcctiition would be,

and

The natural

relating to tbcm.
sucli

is

in fact tlie case,

that as to

the points wbicb nioilorn business corporations have in com-

mon with

the early guilds and municipalities, the law relating

to theni dates back farther than almost

any other branch of

the law, while as to the points which belong exclusively to the

conception of the business corporation, the law has been
formed very largely since 1800. And not only had a body
of new law to be thus formed, but old doctrines
by early judges as true of all corporations, though

laid

down

in reality

suited only to the kinds of corporations then existing, had to

be discarded or adapted to changed conditions.
In the first place, then, the endeavor will be to examine the
points which belong essentially to every kind of corporation,

and afterwards

to consider

what was

settled before the present

century in regard to the peculiar relations arising from the
nature of a business corporation.
In the case of Sutton's Hospital,' decided in 1612, the
general law of corporations was considered at some length,
and the following things were said to be " of the essence of

a corporation:- 1st, Lawful authority of incorporation, and
that may be by four means, viz., by the common law, as the

by authority of Parliament by the king's
etc.
and by prescription.
The 2d, which is of the

king himself,
charter;

;

;

essence of the incorporation, are persons to be incorporated,

and that

two manners;

in

incorporate and political.
incorporated.

4th,

Of a

viz.,

3d,

persons natural, or bodies

A

name by which they are

place, for without a place

corporation can be made.

.5th,

By words

no

in-

sufficient in law,

but not restrained to any certain, legal, and prescript form
of words."
This, then, was the mould

in

which every corporation had
its nature or its

to be cast, regardless of what might be

purpose.

The

first

requirement, due authorization, existed

10 Rep. ?? 1>.
•10 Rep. 39 b.

•

in

the

;

57.
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Roman

law as well as

in tlie

English.'
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But, since corporate

dawn of
when the rule became recognized that the authority
of the supreme power of the State was necessary for their
formation, a theory had to be found to support the old
associations, which had not been formed in accordance with
the rule. Tliis was done both in Roman and in Englisli law
by recognizing that a corporation could come into existence
by prescription. It is safe to say, however, that prescriptive
and conmion-law corporations were of the older forms only,
and that for the formation of business corporations, from the
first, a charter from the king directly or by authority of
Parliament was necessary.
Originally the power was exercised exclusively by the king
but his power to grant charters allowing exemptions or
monopolies was gradually restricted, like many of his other
powers, as little by little the House of Commons assumed the
bodies were recognized as facts from the earliest
liistory,

entire effective control of the government.

The

regulated

Russia Company received its charter from the cro^vn in
1555 without the consent of Parliament; so did the East
India Company in 1600, the Canary Company in 1665, the
Hudson Bay Company in 1670. All of these companies were
given monopolies.
The rights of the Russia Company and

Company were afterwards regulated by
and the patent of the Canary Company was soon
withdrawn, though not before giving rise to a test case ^ on
the validity of the monopoly, in which the court decided
against it. The Hudson's Bay Company' continued to enjoy
its charter without interference, but its right to a monopoly
held good so long only as nobody cared to dispute it. After
the Revolution, no doubt, it was tacitly admitted that for the
validity of a charter conferring a monopoly or other special
privilege an act of Pai'liament was necessary, though for
granting the simple franchise of acting as a corporation the
patent of the king was sufficient.
The last of the requisites enumerated by Coke may be
regarded as included within the first. " Lawful authority
of the East India

statute

•
'

;

See supra, p. 196.
V. Ivy, 1 Ventr.

Home

47.
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of

sutiii-ient in
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must necessarily be

The

{riven

necessity for persons to

" by

words
compose the

corporation results from the nature of things rather timn
rule of law.
Perhaps the same may be said of the
importance of a name. As an actual person could hardly
transact business or sue and be sued in the courts without
a name, so the fictitious person of a corporation rests under
a similar necessity. Possibly Coke meant something more,
regarding a corporation as an abstraction which would havo
no existence without a name. " For a corporation aggregate

from any

of many is invisible, immortal, and rests only in intendment
and consideration of the law." * But if such was his view,
it was not shared by his successors, when the tinge of scholasticism which colored all the law of the period faded away.

In the case of the Dutch West India Company v. Van Moses,*
decided in 1724, it was held that the action was well brought,
though no certain name had l)ecn given the conipany by the
Dutch States, the name being that by which it was usually
and there arc numerous cases to the effect that a
called
technical misnomer of a corporation had even less effect than
the misnomer of an individual.'^
When Coke wrote, it seems to have been necessary that a
corporation should be named as of a certain place.'* This
requirement, apparently so fanciful, is explained by the fact
that the early corporations were almost all formed for local
or special government of some kind, and it was consequently
necessary to designate the place where the jurisdiction was
to be exercised. The requisite must very early have become
merely formal in case of certain classes of corporations, and
might be fictitious.
Thus, such names may be found as
" The Hospital of St. Lazarus of Jerusalem in England " and
" The Prior and Brothers of St. Mary of Mt. Carmel in
England."
As the purpose for which corporations were
;

**

'Sutton'ii Hospital Case. 10 Rep. 3-3.
'1 .Stra. 61?; and sec the Law of Corporations, 13.
Also, If thr name
of n corporation lie olianjrod. It retains Its possessions, debts, etr. Hishop
of Rochester's Case, Owen, 73; 9. c. 2 /Vnd. 107; I.uttrel's Case. 4 Rep.
87 b; Mayor of S. t>. Butler, 3 Lev. 937; Haddock's Case, 1 Ventr. 355.

Kyd, 936 et trq.
Button r. Wrightman, Cro.

• 1
•

•

Hoi. 512.

Elii. 338.

57.
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became more varied, and the modes of thought
more reasonable, less stress was laid on
It is hardly mentioned
the formality under consideration.
in " The Law of Corporations " or in Blackstone's chapter.^
Kyd merely saj's, " It is generally denominated of some
place; "^ and it may be assumed as true of business corporations, as well as of most others, that before the beginning
of the present century there was no force in Coke's fifth
essential for the existence of a corporation other than as a
matter of convenience.^
Grant, now, that a corporation was legally called into
being, what abilities and disabilities was it considered to
have.''
Coke says:* "When a corporation is duly created
and therefore
all other incidents are tacitly annexed
instituted

of lawyers became

—

.

.

.

divers clauses subsequent in the charters are not of necessity,

—

but only declaratory and might well be left out as
" 1st.
By the same to have authority, ability, and capac;

added that they may alien,
an incident.
" 2d.
To sue and be sued, implead and be impleaded.
" 3d.
To have a seal that is also declaratory, for when
they are incorporated they may make or use what seal they
ity to purchase, but
etc.,

and

it

no clause

need not, for

Is

it is

;

will.

" 4th.

To

them from aliening or

de%'ising but in
an ordinance testifying the king's
desire, but it is but a precept and does not bind in law.
" 5th. That the survivors shall be a corporation ; that
is a good clause to oust doubts and questions which might
arise, the number being certain.
" 6th.
If the revenues increase, that they shall be used to
increase the number of the poor, etc.
that is also explana-

certain form;

restrain

that

is

;

tory.

" 8th.
To make ordinances ; that
order and government of the poor,

is

requisite for the

etc.,

good

but not to the es-

sence of the incorporation.
Blacks. Com. ch. xviii.
'1 Kvd, 228.
' See Mayor of StaflFord v. Bolton. 1 B. & P. 40.
* Sutton's Hospital Case, 10 Rep. 30, citing as authority 22
'

Grants,

30.

Edw.

IV.,
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revenues they cannot

iiiul

support of

live,

and without a

tlie

necessary

is

poor, for without

mortmain

license in

they cannot lawfully |)urciiase reveiuu-s, and yet that
of the essence of the corporation, for the corporation

not

is

is

per-

fect without it."

This

list

of attributes laid

belonging to all corporations
" The Law of Corporations."

down by Coke

as necessarily

quoted with approval

is

It

'

is

—

in substance, thoiifrh altered to the following forni:^

The

incidents which are tacitly annexed to every corpora-

tion as soon as

"

To

1st.

end of

in

given by Blackstone

—

it is duly erected are
have perpetual succession.

This

the very

is

incorporation, for there cannot be a succession

its

forever without an incorporation, and therefore

all

aggre-

gate corporations have a power necessarily implied of

elect-

ing members in the room of such as go off.
" 2d. To sue or be sued, implead or be impleaded, grant or
receive, by its corporate name, and do all other acts as
natural persons may.
" 3d.
To purchase lands and hold them for the benefit
of themselves and their successors, which two are consequential
of the former.

" 4th.

To have
To make

" 5th.

a

common

seal.

.

.

.

by-laws or private statutes for the better

government of the corporation, which are binding on themselves, unless contrary to the law of the realm, and then
they are void."

The enumeration of Hlackstone
alteration by

is

given without substantial

Kyd,' though he adds that

the last two powers

are unnecessary for a corporation sole, and that the right
to

make by-laws

is

not inseparably incident to

all

kinds of

corporations aggregate, for there are some to which rules

may

be prescribed;

The

haustive.

first

and, further, that the

list

is

not ex-

three capacities are reducible to this, that

the fictitious person of the corporation shall have, in general,
•P.
' 1

I, ch.

Ifi.

ninrkst.

Com. 475;

VI 11.

•Vol.

i.

p. 60.

also in

Wood's

Inst, of the

Laws of

Eng., bk.

;

Bl.
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tlic

capacity of acting as an actual person, so far as the

Such must have been the recog-

nature of the case admits.

nized law ever since corporations, as we understand the word,
existed

;

for the conception of a corporation as a legal person,

a conception going back farther than can be definitely traced,
involves necessarily the consequence that before the law the
corporation shall be treated like any other person. To this

consequence there

is

a necessary exception in regard to such

rights and duties as require an actual person for their subject.

The

right and the necessity of having a corporate seal was

probably

in its origin

tion in the same

way

simply the result of treating a corporaas an individual.

of the custom of using seals

among

the Jews

is

and Persians, as

The great

well known.
well as

It

among

the

antiquity
prevailed

Romans.

was spread over all the countries whose systems of law
were borrowed from the Romans, and it was introduced into
England by the Normans. ^
In England, owing to the generally prevailing illiteracy,
the use of the seal became the ordinary way of indicating the
maker of a charter. The practice, apparently, was not the
result of a desire for peculiar solemnity, but merely for
identification.
The use and object of a corporate seal may
be assumed to have been the same as of an individual seal.
It is true that Blackstone ^ finds a reason for its use in the
fact that " a corporation, being an invisible body, cannot
manifest its intentions by any personal act or oral discourse
it therefore acts and speaks only by its common seal."
But
this reason, besides bearing on its face indications of having
It

been invented after the fact, goes altogether too far.
corporation has no hand with which to affix its seal, and
it

may perform

that act

the nature of things

by an agent, there

why

the same instrumentality.*

it

if

no reason in
should not do anything else by

And

in the

•2 Blackst. Com. 306.
•1 Com. 4T5.
Blackst. Com. (Sharswood's ed.) 475,

n. 7.

is

Roman

'2 Blackst. Com. 305; Genesis, xxxviii. 18; Esther,
xxxii. 10.

1

A

viii.

law the use

8;

Jeremiah,
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ii

only a possible, not u neccssiiry, wiiy

coiimioii senl wiis

corpiinit ion to act.

When

writing became n general acconiplisbnient, the use

of a seal for private documents was reserved for instruments
of n peculiarlv formal or solemn character. Tiiat a similar
transition

poration

ditl

may

not take place

number of men acting

in

the character of early
sealing

all

ever this

in

the use of

tlie

seal of a cor-

be ascribed to the natural conservatism of a
a body, and to the fact that

corporations

the

corporate contracts was not likely to be

may

be,

it

business corporations

was a rule of law

from

inconvenience of
felt.

How-

well settled before

came into existence that a corporation

could only act by deed under

its coTnnioii

To

seal.

the rule

some slight exceptions were allowed, but only in few cases.
Such a restriction could not fail to be extremely embarrassing to corporations, when they afterwards sprang up, the
object of which was to carry on trade
and the development
;

of the law on this point in regard to such corporations shows

not so much a growth of legal doctrine, as an endeavor to
do away with the inconvenient restraint imposed on all aggregate corporations, which had its origin when guilds and
municipal and ecclesiastical associations were the only corporate bodies,
an endeavor that met with but indifferent

—

success.

The

*

general rule seems to liavc been well settled

and

in

the

appears that there were some
slight exceptions to it.* Just what these were, was by no
means definitely marked out. In Y. B. 4 Hy. A'll. 17 b, one
of the judges, Townscnd, said: "A body corporate cannot
make a feoffment or lease or anything relating to their inlieritance without deed, but of offices and things which pertain to servants they can.
For they can appoint plowmen
and servants of husbandry without deed, and butlers and
cooks and things of that kind, and can depute their .servants
to do anything without deed. They can do this because it
is not in disinheritance of the corporation, but only by way
of service, and it is the common course to justify by comfifteenth century,

'Tnvlor on F.vidcnrr

'Y.Uks.

<)

Kdw. IV.

it

also

(«tli r<l.), 5 OTfi ft $eq.

39,

I

Hy. VII. 17

h, 7

Hy. VII.

9.
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body corporate, fiiul not show anytliing from
Brian, however, was of a contrary opinion, saying, "

niatul of tlie

A

it."

body corporate can do none of those things without deed."
Townsend's opinion undoubtedly made more sweeping exceptions tlian were afterwards allowed, but his statement that

a corporation could appoint a cook or butler without a deed

was for centuries cited as indicating the extent of the power
of acting without using the corporate seal. ^ In Y. B. 7 Hy.
YII. 9, it was held that the defendant in an action of trespass
could not justifj' as acting for a corporation without showing
authority by deed.

Wood

law

it

is

otherwise, for

by deed,

as,

a

command

in church, or to

make a

adds:

would be

of

little

each

things the

little

act

was

to their servants, to light a candle
fire,

or such things."

court with one exception agreed.
is

"But

infinite if

With

this the

This statement of the law

based on a principle which continued to be decisive in the
In transactions which

eighteenth as in the sixteenth century.

from their nature could be done under

seal

only with great

inconvenience, the formality of sealing was dispensed with.

The

inconvenience might arise from the pettiness of the act,

or from

its being of every-day occurrence and necessity, or
from the importance of immediate action. The exception
was wrested by common sense from the scope of the rule.
Accordingly, when business corporations arose, it must

have been tacitly admitted that the daily business need not
all be transacted under seal.
For instance, the bills of the
Bank and of the East India Company were never sealed.
The right to make such bills was afterward defended and
explained as necessarily implied in the powers given them by
Parliament. These corporations " could not carry on their
business without the making of such instruments, and they

would cease to be

bills

or notes

however, that this indulgence

is

if

under

seal.

It is clear,

not allowed by law to be

extended beyond cases of absolute necessity."^

A

more

Home

difficult

point was raised in 1717, in the case of

v. Imp. Gas Co., 3 B. & Ad. 125,
B. & C. 963, 964.
!>.
Bailey, 19 Moore, 532; s. c. 4 Bing.
283; and see Edie v. E. I. Co., 2 Burr. 1216, where assumpsit was brought
against the Company on a bill of exchange, without objection.
'

V.

Ivy,

1

Vent. 47; Dunston

Warwick Gas Co., 4
'East London Waterworks Co.

129; Tilson

v.

;
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the Iciuling case before the present century

on the extent to which a business corporation could act witliout the use of its seal.
Hi;^f^ whs charj^cd witli felon}' in
signed
l)_v one Adams, an olfirer of tlie
altering a bank-note
that
Adams did not have authority
bank. It was objected
of
the
bank
to affix his name, and tlmt conseimder the seal
quently the altered instrument was not a valid obligation,
and the prisoner was not guilty of forgery. The argument
of Peere Williams for the prisoner is fully given, and the
cases which he cites seem to bear him out in his contention
that such an agent could not be appointed without deed
but a majority of the Court held the prisoner guilty of
felony. No opinion is given.
It must be admitted that the
decision involved some extension of the old rule that a cook
or butler or servant for some petty purpose could be retained
without a sealed instrument, but after this the law was settled
that the regular servants and agents of a business corporation
were to be regarded in a similar way.
But, granting this, how far could an agent of such a
corporation act in its behalf without a deed? As mentioned
above, a corporation, the charter of which authorized it to
carry on a business that required for its proper exercise the
issue of bills and notes, did not need to affix the common seal
Undoubtedly, also, a large amount
to such obligations.
of routine business was transacted entirely by parol, and
there is no case reported where a transaction executed on
both sides was set aside because the corporation did not act
by deed. But, for the rest, it may at least be said that till
after the fir.st quarter of the present century had passed,
no unsealed executory contract was binding on either party '
and it is prol)ablc, also, that in a piirtially executed transaction no special agreement was valid without seal.
On the
other hand, if the transaction was such as of itself gave ri.se
to an obligation, it could be enforced; forfeitures and tolls
could be recovered in assumpsit;* if land were demised with;

'S P. Wms. tin.
•Tlnr. Ahr., tit. Torporntion (K) 3; 1 Kvd on Corp. 9(5.
•F.nsf I.nii(Ion Waterworks r. Bnilpy, \2 Sloorc, .53?; ». c. \ Hinpr. ?«3.
*The Bnrl>cr Surprons r. I'clson, 2 I^v. 255; Mnyor of I^ndon v.
Hunt, 3 Lev. 37; and see Pnrbury r. Bank of England, 2 Doug. 524,

WILLISTOX: BUSINESS COHPOUATIONS 213

57.

out deed, and the lessee occupied the premises, he was hahlc

and similarly,
no doubt, if goods were bouglit or sold by a corporation and
delivery was made, the vendee could have been forced to

for rent in an action for use and occupation

return or pay for them.

;

^

The courts were sometimes able to mitigate the hardships
which followed from the necessity of doing everything under
seal, by presuming, as a matter of pleading, that when
performance hy a corporation was averred, performance with
all necessary formalities was intended,^ and partial relief was
given in special instances by act of Parliament ^ but at best
it would be hard to find a more striking instance of a rule
of law which arose from the customs prevailing in an entirely
different state of society still maintaining itself when every
reason for its existence had ceased, and its only effect was to
produce injustice.
The right to pass by-laws for the regulation of their affairs belonged to corporations in the Roman law^ from a
very early period, and also in the Enghsh law. Indeed, the
right is a consequence almost necessarily following from the
nature of the early corporations. Institutions to which were
delegated powers of government, whether ecclesiastical or
secular, whether exercised over all within a certain locality
or confined to those practising a particular trade, must have
been allowed appropriate means of exerting their authority,
and the scope of the by-laws must have been proportioned
Thus, the by-laws of a corporate town
to the jurisdiction.
were binding on any one who came within its limits.^ The
by-laws of a guild were binding not on its members only,
but on such outsiders as exercised the trade which the guild
;

where, at the suggestion of Lord JIansfield, a special action of assumpsit
was brought on account of the bank's refusal to transfer stock on the
books.
' E. I. Co. V. Glover, 1 Stra. 612.
' Edgar v. Sorell, Cro. Car. 169
Tilson v. Warwick Gas Co., 4 B. &
C. 962; Rex v. Bigg, 3 P. Wms. 419.
'E.g., 11 Geo. I. c. 30, § 43, which allowed the two insurance companies recently chartered to make use of the freer pleading in vogue
in the action of assumpsit when sued on their policies, which were under
;

seal.
*

Dig.

xlvii. 22, lex 4.

'Cuddon

V.

Eastwick,

1

Salk. 193, pi.

5.
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The power of milking by-liiws
means of enforcing them, iind the
imposition of penalties for failure to comply with its by-laws
was within the power of a corporation, from an indefinite
The farther back the examination is carried the
time.'
broader seems to have been the power, of punishing the refractory, extcndiiif^ by special charter in many cases to
imprisonment as well as fine.'^ Uy Coke's time, however, it
was settled that the power of imprisonment could not be given
l)y letters-patent from the kinpj, Init rc(|uired an act of Parliament * and it was further held that similar authority was
governed
would be

rej^ulated.'

unci

useless without

;

needed for a by-law affixing as a penalty the forfeiture of

goods

;

^

but that such by-laws were formally valid

mode

may

be

was
sometimes supported as being in accordance with an immemorial custom.** J'urthcr limitations on the power of making
by-laws, which were more strictly construed as time went on,
were that they must not be contrary, nor even cumulative,
to the statutes of Parliament,'' nor in restraint of trade,* nor
unreasonable.* Business corporations, when they arose, were
As it was well
dealt with according to the same principles.
recognized that such by-laws only could be made as were in
harmony with the objects for which the corporation was
created,'" and as the purposes for wliich business corporations
were chartered were as a rule definitely marked out, the scope
of the right to make by-laws was correspondingly' narrowed.
A few of the earlier joint-stock companies were intrusted
with the regulation of the trade in which they were engi\ged,
and the by-laws of these were binding on all engaged in the
trade, precisely as was the case with guilds."
But by the
inferred from the fact that this

of enforcement

' niitchcrs'
Co. v. Morcv, 1 11. lU. 370; Kirk v. Nowill, 1 T. U. 118.
"Tlir l.nw of Corp. 209.
* Grnnt on Corp. HC, especially note.s d iiiul f.
Towlr's Case, Cro. Cnr. 5rt-?; Clinnrcv's Cnsc, 1? Urp. 83.
'8 U.p. MS n; Homo r. Ivr, 1 Vontr.17; CUrke r. Tuckett, 2 Ventr.
183; NiKlitiiiK'ilc r. nridpcs, l' .Sliow. 135.
•CIriirvwnIk i". Constnhle, Cro. Klii. 110; Sams r. Foster, Cro. Elii.

». c.Dycr. .'AT
Grnnt on Corp.

353;
'

• Ihirl.

as.

•

li.

78.

Ibid. 80.

Co., 9 P. Wm."!. 907; 2 Kyd on Corp. 103.
"E.I}., llir Knst Indin Conipiinv in its cnrly days rcfriilalcd tlir ripht
of private trading witli the Indies, and soon forbade it altogether. It

"Child

r.

HudsonVs Bny

67.
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change

in

the conception of a corporation from an institution

government to a simple instrumentality for carrylarge
business, the right to pass by-laws was reon
a
ing
regulations
for the management of the corporate
stricted to
for special

Such regulations, of course, like the by-laws of
municipal corporations and guilds, were void if contrary to
Whether a
statutory or common law, or if unreasonable.
certain by-law was held unreasonable or not depended in
some measure on the discretion of the court. The decision
might be different when judged by the standards of the
eighteenth century from what it would be if judged by
modern standards. Thus, a by-law of the Hudson's Bay
Company giving itself a lien on its members' stock for any
indebtedness due from them to the Company was held valid,^
the Court saying, " All by-laws for the benefit and advantage
of trade are good unless such bj'-laws be unreasonable or
unjust; that tliis, in their opinion, was neither." To-day,
in a jurisdiction unfettered by authority, the conclusion
would probably be otherwise.*
In addition to the doctrines which have just been consid-

business.'

ered, a few others

may

corporations

In general, questions of rights and duties

alike.

be mentioned as applicable to

all

towards the outside world are much the same for all kinds
of corporations. The law, it is said, makes no personal distinctions, and it is at least true that wherever considered
practicable the fictitious legal person of a corporation, whatever its nature, was treated by the law in the same way as an
actual person.
On the other hand, the law regulating the
relations of the

members to each other and to the united body

endeavored to enforce

this rule against a

non-member by

forfeiture of

his vessel.
He petitioned the House of Lords, which ordered the Company to put in its answer. The case finally resulted in a quarrel between
the Lords and the Commons as to the right of the former to take jurisdiction.
The Lords gave judgment for the plaintiff, but it was never
executed. JIacpherson, Hist. 127. See, also.
v. 1%-y, 1 Ventr. 47.
Further illustrations of by-laws of business corporations binding on
the public may be found in the regiUations passed by early canal and
railwav companies in accordance with 6 Geo. IV. c. 71, and 8 and 9
Vict. c. 20, § 109.

Home

Hudson's Bay Co., 2 P. Wms. 207.
Hudson's Bay Co., 2 P. Wms. 207, re-argued sub nom.
Gibson v. Hudson's Bav Co., 1 Stra. 645; s. c. 7 Vin. Abr. 125.
"Lowell, Transfer of 'Stock, § 166.
'

=

Child
Child

V.

I'.
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>•

must

(liffcr

nccording to

tlic

nature und objects of

tlic

cor-

poral inn.
It

Ims often been questioned whether a corporation could

rotnmit a tort or crime.

The

better opinion

in

the

Roman

law seems to liave been that the (juestion sliouid be answered
in the negative, at least whenever dolus or culpa was necessary
to

make

however,

the act under consideration wronfjful.'
it

was

liable in actions
in trover.-''

Hut

ver^' early held that

on the case or
is

it

In Kngland,

corporations might be

in trespass,*

and afterwards

not hkely that a corporate bcxly would

liave been held liable for

any

dolus was an essential part.

tort of wiiicii actual malice or

Similarly

could not have a criminal intent, but

it

was held that a

it

corporation could not be fjuilty of a true

crime,'' that

is,

it

could be indicted for

a nuisance or for breach of a prescriptive or stotutory duty,
and, in general, where only the remedy was criminal in its
nature."
It

was generally

liold in trust."

laid

It is

down that a corporation could not

not very clear exactly on what reason-

ing the conclusion was based.

There

is

very

little to

support

The view gradually became

except in very old cases.

it,

and though there was no decision before the year
it is probable that it was
recognized before that time that a corporation might hold

obsolete,

1800

definitely deciding the point,

trust.^

in

n
The fundamental difference in the constitution of business
corporations from the earlier forms which preceded them
is

the joint-stock capital, and most of the law peculiar to this

class of corporations relates to that difference,

M

and

tiie

conse-

Savijmy, .System,
Pi. 05.
Corp. i277, 978, and notes, in which nre riled many
CBset from the Yenr Hooks.
• Vnrl)orou(fh r.
Tinnk of Knfjlnnd, 16 Rnst, 6.
*.\non., 1? .Mod. .559; thnt it cnnnot commit treason see Vin. .\br.,
Corpor. Z, pi. 3.
• Grnnt on Corp. 2«3, ?ftt.
"The authorities are collected in Gilbert on Uses, 5, 170, and Sugden's
•

'.See Griint'on

note.
'

See Atty.-Gen.

v.

StafTord, Barnard. Ch. 33.
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quenccs which foHow from
it

it.

From

motives of convenience

early hcciiine customary to divide the joint stock into shares

of

definite

conceived

amounts.
tlic

rights and duties

it was
and their

Tiie nature of the interest which

holders

of such shares possessed,

among

themselves and against the corpora-

were settled or discussed by the courts
before the nineteenth century, will now be treated.
The most accurate definition of the nature of the property
tion, so far as these

acquired by the purchase of a share of stock
that

is

it

is

a fraction of

all

in

a corporation

the rights and duties of the

Such does not
seem to have been the clearly recognized view till after the
beginning of the nineteenth century. The old idea was rather
that the corporation held all its property strictly as a trustee,
and that the shareholders were, strictly speaking, cestuis que
trust, being in equity' co-owners of the corporate propstockholders composing the corporation.'

erty.-

There are several classes of cases illustrating this differThus, if the shareholders have in equity the
same interest which the corporation has at law, a share will

ence in theory.

be real estate or personalty, according as the corporate
property is real or personal. If it were personalt)', as was
usually the case, no question would arise, for then on any
view the shares would be personalty likewise. Let it be supposed, however, that the corporate property was real estate;
then, accoi'ding to the view formerly prevailing, the shares
must be devised and transferred according to the statutes
regulating the disposition of real estate
they would be suband, in short, would have to be dealt
ject to the land tax
with in the same way as other equitable interests in land.
Exceptions to this general rule would have to be made if
special modes of transfer were prescribed by a statute of
incorporation. This was generally the case
provision was
;

;

;

ordinarily
fer

made that the

title to

shares should pass by trans-

on the books, and also that they should be personal prop-

erty.
Lowell, Transfer of Stock, § 4.
" The legal interest of all the stock is in the company, who are trustees for the several members." Per Lord Macclesfield, Child v. Hudson's
Bay Co., 2 P. Wms. 207.
'

'

IMS

»'•

The

COMMERCIAL LAW

question arose several times in regard to the shares

New

of the

River Water Company.

The

title

to the real

estate coiitrollfd hy the compaiiv sctins to have been in the
tlic company
(which was incorpomanagement of the business.* It was
uniformly held that the shares were real estate, that thoy must
be conveyed us such inter vivos, that a will devising them must
be witnessed in the some manner as a will devising other real

individual

>hari-liolders,

rated) having only the

estate,'

and

tliut

the heir and not the personal representative

of a deceased owner was entitled to shares not devisetl.
The cases which were thus decided were afterwards distin-

guished

^

on the ground that the

title to

a large part of the

real estate was in the corporators, and as to all of it the company had no power to convert it into any other sort of
})roperty, hut had simply the power of managing it.
The
distinction, however, amounts to nothing.
If the individual
proprietors owned the land and the company controlled it,
the proprietors had two distinct kinds of property. ()!ie was
real estate, and the fact that it was occupied by a corporation
was immaterial ; the other was personalty, consisting of the
bundle of rights belonging to the shareholders in any corMoreover, the decisions do not indicate
porate company.
that they were ba.sed on such a distinction.* It was not until
the decision of Bligh v. Urrnt,'' in 1836, that the modern
view was establisliid in England. The contention of the counsel

for the plaintiff in that case, that the

company

held the

corporate property as a trustee, and that the interest of the

was coextensive with the legal interest of the
warranted by the decisions which he brought
forward to sustain it. Indeed, the greater part of the argument for the defendant admitted this, but contended that real
cestui que trust
trustee,

was

well

to the nntiire of the company sec Bliph r. Brrnt. 2 Y. & C. 368.
Drvbiiffcr r. Bnrtliolonirw, 3 P. Wins. 197; Townsond v. .Ash, S
Alk. XK; Stnffortl r. Hwrklrv, 2 Yes. Sr. 171, 183; Swninc P. Falconer,
Show. V. C. 307; SanHvs r. Sibthorpc. 9 Dick. 5*5.
•nii(fh r. Brrnt. 3 Y. & C. 368, 396.
*.Sn- further, Howsc r. Chapman, 4 Yes. 5+3, where a share in the
Bnlh navi|;ntion was held to he real estate, and also Biirkeridj^ r.
Inirrani, 3 Yes. 653, as to the Avon navigation.
The latter company was
not, it is true, incori)orated, but the decision is not based on that dis'

As

'

tinction.

•8 Y.

&

C. 268.
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estate held

by a corporation for trading purposes should
like that similarly held by a part-

be treated as personalty,
nership.'
It

is

true that

was decided

it

ley,''

1781, in Wcekley v. WeekWater Works were person-

in

that shares in the Chelsea

alty; but no reasons are given for the decision, and

it

may

have been based on the facts that a large part of the property
of the company was personalty',' and that the shares were

and dealt with as such.
Otherwise the case seems inconsistent with the cases and
generally

considered personalty,

reasoning previously alluded
In the case of the King

an attempt was made

v.

to.

The Dock Company

the property of a corporation and of
tors

is

of Hull*

to apply conversely the principle that
its

individual corpora-

the same, except that the interest of the former

The

of the latter, equitable.

was formed

^

act under which the

is

legal,

company

declared that the shares of the proprietors

should be considered as personal property.

It

was argued

that this made the real estate of the corporation personalty,

and hence not subject to the land tax. The Court overruled
the objection, not on the ground that the property of the
corporation was entirely different from that of the shareholders, but because, " as between the heir and executor, this
(the real estate of the company) is to be considered as personal property, but the Legislature did not intend to alter
the nature of it in any other respect."
Another class of cases illustrating the theory now under

from the transfer of stock on the books
company by fraud or mistake without the consent of

consideration arose
of the

the owner.

holder

is

When

it is

understood that the right of a shareit is obvious that such a transfer

a legal right,

' In Wells
V. Cowles, 3 Conn. 567, it was decided that turnpike shares
were real estate. The argument was almost wholly confined to the question whether the property of the company was real estate or not.
It
was very summarily remarked that the property of the individual shareholders was of the same nature as that of the company.
' 2 Y. & C. 281, note.
' It was said in Bligh v. Brent, supra, that five-sixths of the property

of the

company was

personalty.

T. R. 219.

*

1

•

14 Geo. III.

c.

56.
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ri^lits unless

he

is

If, liowevcr, tlic legal interest is in
rijjlit

of a .sjmrolioldcr

is

estopped to assert them.'
the corporation, and the

only equitable, the traiisferec,

in

the

perhaps he may not
be allowetl to retain it. The latter view was taken in all the
cases which arose prior to the year 1800. One of the earliest
of tliein WHS Ilildyurd i'. The South Sea Company and Keate.*
The plaintiff's stock had been transferred to Keate, an innoThe
cent purchaser, under a forp;ed power of attorney.
court decided tiiat the plaintiff was entitle<l to relief, and that
Apparently the Court was of
the loss must fall on Keate.
opinion, however, that until relief was piven Keate was the
actual stockholder, and not the plaintiff. Thus, it is assumed
that the dividends which Keate had received were the dividends
on the plaintiff's stock, and that they must be recovered at
Further, the
the suit of the plaintiff', not of the company.
company is directed to " take this stock from the defendant
Keate and restore it to the plaintiff." The case was afterwards overruled,'' but in a way which served rather to emphasize the theory that the legal title to all the stock of a corporation is in the corporation itself.''
In Harrison x\ Prysc ^ the facts were substantially the
same, except that the defendant was not a purchaser for
value.
The company was not made a party. The plaintiff
recovered the full value of his stock on the theory that it had
been converted. The transfer on the books of the company,
though without the jilaintiff's authority, was assumed to have
ca.sf supj)()si'(i, will ac'nuire title, tliou|r|i

divested him of his stock.
case,

was of opinion that

proved

Lord Ilardwicke, who decided the
in case

the estate of the defendant

insufficient to satisfy the plaintiff's claim the

company

" His reason was that the company must be
considered as trustees for the owner at the time he purchased
this stock, and as the stock had not been transferred with any
privity of his, they must be considered as continuing his

might be

liable.

trustees."
• Tor
n cnrcful exposition of the modern view sec Ixjwell, Trnnsfer
Of Stork.
• Ashbv
'9 P. Wnis. 70 (1722).
r. Blackwcll, Ambl. 403.

*5>ee niso

•Barnard.

Monk
C>i.

r.

Ornhnm, 8 Mod.

324 (1740).

9.
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The last and most explicit of this series of cases was decided
by Lord Worthington in 1765.' Tiic facts were the same as
in Hildyard v. The South Sea Company.It was admitted
that the plaintiff was entitled to relief, and the only question
was which of tlic defendants should bear the loss. It was
decided tliat it nmst fall on the bank. The reason given was
that " a trustee, whether a private person or body corporate,
must see to the reality of the authority empowering them
{sk) to dispose of the trust money." Again, it is said by
the Chancellor, " I consider the admission and acceptance
of the transfer as the

title

Whether a contract

of the purchaser."

was a contract
for the sale of goods, wares, or merchandise, within section 17
of the Statute of Frauds, is a question which was several times
for the sale of stock

considered but not definitely decided

In Pickering

tury.

v.

Appleby

^

in

the eighteenth cen-

the judges were divided six

to six as to whether a contract for the sale of ten

the

Company

of the

writing to make

in

it

shai'CiS

of

Copper Mines required a memorandum
enforceable.

In other cases,* also, the

point came up, but they went off on other grounds.

Whether

specific performance could be had of such a conanother question which was raised in the early part
of the eighteenth century, because of the enormous fluctua-

tract

is

tions in prices at that time.*'

Rutter,^ decided in 1719.

The

earliest case

was Cud

v.

Sir Joseph Jekyll decreed specific

performance of a contract for the sale of South Sea stock,
and Lord Chancellor Parker overruled the decree, his chief
reason being, " Because there is no difference between this
»Ashbv
»2 P.

Blackwell and The Million Bank, Ambl. 503.

V.

Wms.

76.

354, referred to in Colt v. Netterville, 2 P. Wms. 304, 308.
'Colt V. Xetterville, 2 P. Wms. 304; Mussell v. Cooke, Prec. in Ch.
533. In this last case the court seemed of opinion that a memorandum
"

1

Com.

was necessary.
' Caused by the expected vast profits of the South Sea
Company and
other " bubbles," and the subsequent collapse of these speculations!
»1 P. Wms. 570; sub nom. Cuddee v. Rutter, 5 Vin. Abr. 538, pi. 21;
auh nom. Scould

v. Butter, 2 Eq. Cas. Abr. 18, pi. 8.
In Gardener v. Pullen, 2 Vern. 394 s. c. Eq. Cas. Abr. 26, pi. 4, which
was a bill to be relieved from the penalty of a bond conditioned to be
void on the transfer of certain East India stock, the Court refused to
relieve unless the stock was transferred; and to the same effect is
Thompson v. Harcourt, 2 Bro. Par. Cas. 415.
;
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£1,000 Soutli Sun stock iiiul jtl.OOO stock whii-li the j)liiiiitiff might have bouglit of any other person upon the very
d.iy."

'

There is nothing to iiiciicato tluit uny distinction was supposed to exist between South Sea stock, which was government stock with certain ndditioniil rights, and shares in ordinary companies. Moreover, two years later Lord Macclesfield
bill for specific performance of a contract for the
£1,000 stock in the York Ilulldiiifjs Company, which
was an ordinary joint-stock corporation, on the ground that
the proper remedy was at law.*
The oidy foundation afforded before the year 1800 for the
view now prevailing in England,' that contracts for the sale
of shares, as distinguished from government stock, will be
specifically performed, is the case of Colt r. Nettcrville,^ a
bill for specific performance of a contract for the transfer
of York Buildings stock, which was demurred to. Lord King
overruled the demurrer, saying that the case might be " attended with such circumstances that may make it just to
decree the defendant either to transfer the stock according
to the express agreement, or at least to pay the difference."
This, however, is altogether too indefinite to be regarded as
disapproval of the previous cases, and it may be confidently
stated that the former rule on this point in England was
the same as that now prevailing in this country ' that is, in
the absence of special circumstances, such contracts will not
be specifically enforced."
Though the corporation was looked upon ns a trustee and
the shareholders as cestiiis que trust, it was of course perfectly

dismissed a
sale of

;

same ofTcct, Cnppiir r. Harrison, Bunli. 135; NutTlmrnton, 10 Vrs. I5!>.
•Dorison r. Westbrook, 5 Vin. Abr. 440, pi. 22.
* .Sec
Vrv on Spec. Perf., part vi. ch. 1.
•2 P. Wms. 30+.
•Morawctz, Corp. (2d ed.) 5 218.
• It was, indrccl, .said by Lord Kldon in Xuthrown r. Thornton, 10 Ves.
15!), nflor he liad ri-mnrkod that it was porfrotly srttled that the Court
would not decree specific performance of an nirrcenienf to transfer slock,
"In n liook I have of Mr. Brown's, I see Lord Hardwicl<e did that;"
but there is no reroril of any such decision by Lord llardwicke, and
further, there is an express dictum by him to the contrary in Buxton c.
Lister. 3 Atk. 383.
'See

brown

nlso, to the

r.
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and obligations not

well recognized that there were rights

incident to an ordinary trust.

The

practice of keeping books to

record

of stock was adopted by the East India

from

its

the transfer

Company, perhaps

inception, and transfer on the books was regarded as

Thus in 1679, in a suit for an
account against a fraudulent assignee of East India stock,
the company being joined,' the Court decree that the company " do, upon application made to them, according to their
"
custom, transfer back the said £150 stock to the plaintiff;

essential for passing the title.

it was customary to insert in the early charters incorporating business associations, a provision that the shares

and

might be assigned by entry

in

a book kept for that purpose.^

Therefore, one of the earliest well-recognized rights of a
shareholder was to have his name kept upon the transfer book
; ^
and, in consequence of the assignahave the name of his assignee substituted,
if he parted with his interest.'*
It follows that if the company
transferred stock, however innocently, without due authority

so long as he held stock
bility of shares, to

from the owner,

it

was hable.

transfers, where the

Several cases arose of such

company acted

in compliance with a
forged power of attorney.
In all these cases,^ it seems to have been decided or assumed
that the company was bound to reinstate the original owner
on its books, as well as to pay him the dividends that had
accrued, though the reasoning on which these decisions were
based was influenced by the notion pre^-iously adverted to,
that the shareholder occupied the position of a cestui que

trust.

When

shares were held in trust, of course,

it

of the trustee which appeared upon the books

the beneficial owner was entitled to

all

was the name
he and not

;

the rights of a share-

>Cas. temp. Finch, 430.
See,

'

M.
c.

20,

s.

Wm. &
Wm. & M.
Wm. III.,

in the case of the Greenland Company, 4 and 5
in the case of the Bank of England, 5 and 6
XXV., in the case of the Nat. Land Bank, 7 and 8

e. g.,

c. 17, s. xxiv.,

c. 31, s. xvii.
= Bank of Eng. v. Moffatt, 3 Bro.
C. C. 160; Johnson v. E.
Cas. temp. Finch, 430.
• Cock V. GoodfeUow, 10 Mod. 489, 498, 20 Yin. Abr. S, pi. 16.
• See supra.

I.

Co.,

224

V.

COMMERCIAL LAW

was fully rocogni/i-d by tlic Courts; and not
was laid down that the company, after express notice that stock was held in trust, was at lilicrty to
ignore the fact, even so far as to allow the trustee to commit
a fraud on the cestui que trust unless the trust appeared on
the hooks. ^ The riplit to such complete disrerjard of equitable interests rested pcrhai)s not so much on decisions as on
dicta which may be attributed to a careless over-emphasis of
holder.'

only

Tliis

this,

hut

it

the fact that the

k-fjal

interest, and, in ffencral, the entire

control of stock held in trust,

is

in the trustee.

In case of refusal by the officers of a

on the books at

tlic reijuest

company

to transfer

of the owner of stock, the proper

remedy was not wholly clear in the cijrhteenth century. In the
King v. Douglass an application was made for a
mandamus to compel a transfer. Lord Mansfield refused to
allow this extraordinary remedy, and suggested a special action of assumpsit, and probably that action woulil have been
held proper. Whether specific performance of the obligation
would be enforced by equity was not suggested, but it is not
unlikely that such a remedy would have been allowed.'*
case of

The
officers,

'"'

right of a shareholder to vote at the election of

and

regard to by-laws for the management of a

in

business corporation, was formerly precisely analogous to the
similar right necessarily possessed

by the members of

all

cor-

porations from their origin, such as the members of a municipal corporation, for instance,

still

shareholder was entitled to one vote

possess.
if

That

given by him

is,

each

in

per-

This was at first the rule in the East India Company,
but, naturally enough, it soon became distasteful to the
larger owners, and various changes were made at different
son.

times;

for example, that only holders of

have the right
to pool

their

to

vote,

£500 stock should

the smaller hoUlers being allowed

stock to make

up

the necessary amounts.^

•Storkclnlr r. South Sen Co. 1 Atk. IM); ». c. nnrnnrd. Ch. 363;
Hortfta r. Bank of Kn(;land, 3 Ves. 55; Bank of PZn);lnn(l r. Parsons, 5
Ves. 6fi».
•Stockdnlc r. South Sea Co. 1 Atk. 140; s. c. Barnard. Ch. 363.
•9 Douir. 5?l.
•.See Mrliorucrhl r. RotbI Exchange Ass. Co., 1 Eq. Gas. Abr. 8,
pi. S; Oihson r. Hudson's feay Company, 1 Str. 645.
'Macpherson, Hist, of Com. 1?5.

57.
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This was simpl}' a restriction of the suffrage. The units
of wliich the corporation was composed were still considered to be the members, as

porations and guilds,

— not

the case in municipal cor-

is

shares, as

ern joint-stock corporation.

is

the case in the

mod-

The gradual progress from

the old view to the modern one

is shown by the changes in the
power of voting. It soon became usual to allow the larger
holder more than one vote, and it was customarily provided
in the charters how many votes should belong to the owner
of a given number of shares, the owner of a large number
having more votes than the owner of a few, but not proportionately more. Thus, in the Greenland Company, each subscriber of £500 had one vote, each subscriber of £1,000 or
more had two votes, and in no case could a shareholder have
a greater number, however great his holding might be ^
and in other charters are similar provisions. Except for
some such provision, no doubt, each shareholder would have
;

been entitled to but one vote.

It did not take very great

ingenuity to devise a plan by which owners of large amounts
of stock could, in effect, secure a
tion to their holdings.

number

of votes in propor-

All that was necessary

temporary transfers of stock to a number of
practice called " splitting stock."

was to make
friends,

The preamble

—a

of an act

passed in 1766 " shows the custom at that time.
It recites
" certain publick companies or corporations have been instituted for the purpose of carrying on particular trades or
dealings with joint stock, and the

management of the

affairs

of such companies has been vested in their general courts, in

which every member of each company possessed of such share
in the stock as

vote or votes

;

by the charter
" and

it is

is limited, is qualified to give a
further recited that " of late years

a most unfair and mischievous practice has been introduced,
of splitting large quantities of stock, and making separate

and tempoi'ary conveyances

of the parts thereof for the pur-

pose of multiplying or making occasional votes immediately
before the time of declaring a dividend, of choosing directors,
or of deciding any other important question, which practice
'4 and 5 Wm. & M.,
'7 Geo. III., c. 48.

c. 17, s. xvii.

is

upon

subversive of every principle
sucli generiil courts

of

(jenoriil,

would
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2i>C,

is

wliich the establishment

founded, and

of sucii coinpiinics

liable at all times to be sacrificed to tlie partial

views of a few."

It

is

become

suffered to

if

loiive tlic juTmiiiu-iit wi'lfiiro

and interested

then provided by the act that in future

members who have not held

months

their stock for at least six

shall not vote.

As an instance of the conservatism of the English law in
matters of form it may be mentioned that by the English
Companies Act of 1862 the votes
so that one vote

every

five

is

up

to ten, for

shares between ten and one hundrcil, and for every

ten shares beyond that.^

may

of shareholders arc limited,

allowed for every share

But

it is

now

held that a shareholder

among

distribute his stock in lots of ten

and thereby secure,

in

friends,

his

a clumsy and troublesome way, a vote

for 'jvery share.'

The

right to vote by proxy was not allowe<l at

common

some special authorization.^ This was
Contrary to what is now genoften given the charter.''
law, in the absence of

erally held,'' it is very doubtful if the authority of a by-law
would have been held in the last century sufficient to confer

the right.'

That the

directors of a corporation shall

fairs honestly

poration

itself

and carefully

manage

its

af-

primarily a right of the cor-

is

rather than of the individual stockholders.

The (juestion may, however, be considered in this connection.
The only authority before the present century is the case
of The Charitable Corporation v. Sutton,^ decided by Lord
Hardwicke.
of

all

But

this case

is

the basis, mediate or immediate,

subsequent decisions on the point,

and

it is still

as containing an accurate exposition of the law.*
'

niirklcy on the Conipnnios Arts

(4th

eel.).

quoted

The

cor-

+36.

O. 501, nnd cnscs fhorrin rit«l.
•Phillips r. Wickhiim, 1 I'nipo Ch. .WO; Stnte r. Tiielor. ,1 Onv 8^;
Tnvlnr r. Oriswold, li N. ,1. I.. 222 People r. Twiiddell, 18 Hun i27i
Common, r. Brinithursf. 103 Pn. .Sf. i:U; Unrhen r. Phillip.s, ^J Ch. 1). 1 i.
'K.I)., the rhiirler of the Mine Adventurers, 9 Anne, c. 24, or of the
Nortliiiml>erliind l-'isherj' Soc., 99 Geo. III., e. 25.
•Common, r. Urinftlnirst. 103 Pn. .St. i:ti, nnd cnscs therein cited.
•See the enrlv rnse of Tnylor v. Griswold,
N. J. L. 222 (1934).
'9 Atk. 400.
• Taylor on Corp. { 619.

'MofTnt

r.

l"nr(]iilinr. 7 C'h.

;

U
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poration was chai-itable onlj' in name, being a joint-stock
By the fraud
corporation for lending money on pledges.
of some of the directors or " committee-men," and by the
negligence of the rest, loans were made without proper securThe bill was against the directors and other officers,
ity.

"to have a satisfaction for a breach of trust, fraud, and
Lord Hardwicke granted the relief
mismanagement."
praj'ed, and a part of his decision is well worth quoting. He
says, " Committee-men are most properlj' agents to those who
employ them in this trust, and who empower them to direct
and superintend the affairs of the corporation.
" In this respect they may be guilty of acts of commission
or omission, of malfeasance or nonfeasance.*
" Now, where acts are executed within their authority, as
repealing by-laws and making orders, in such cases, though
attended with bad consequences, it will be very difficult to
determine that these are breaches of trust. For it is by no
means just in a judge, after bad consequences have arisen
from such executions of their power, to say that they foresaw
at the time what must necessarily happen, and therefore were
guilty of a breach of trust.

" Next as to malfeasance and nonfeasance.
" To instance in non-attendance
if some persons are
guilty of gross non-attendance, and leave the management
entirely to others, they may be guilty by this means of the
breaches of trust that are committed by others.
" By accepting of a trust of this sort, a person is obliged
;

it with fidelity and reasonable diligence, and it is
no excuse to say that they had no benefit from it, but that
it was merely honorary
and therefore they are within the

to execute

:

case of

common

trustees.

^

" Another objection has been made that the Court can
make no decree upon these persons which will be just, for it is
said that every man's non-attendance or omission of
his

own

duty

is

default, and that each particular person must bear

such a proportion as is suitable to the loss arising from his
particular neglect which makes it a case out of the power
'

Citing Domat's Civil Law, 2d B., tit.
Citing Coggs v. Bernard, 1 Salk. 26.

3, sees. 1

and

2.
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Now,

of this court.

if

this

doctrine should prevail,

But

indeed laying the axe to the root of the tree.

it

is

upon

if,

incjuiry before tlie master, there should a[)pear to be a supine
neji;lijjence in all of

happens,
" Nor

I will

them, by which a gross complicated loss

never determine that they are not

will I ever

lay hold of every breach of trust,
it

all liable.

determine that a Court of equity cannot
let

the person be guilty of

either in a private or public capacity."

The members of any corporation were
The onlj'

the books of the corporation.

entitled to inspect

difference between

business and other corporations as to the right of inspection

was this: The books of municipal corporations and guilds
might be inspected by non-members under certain circumitanccs, because the regulations of such bodies were not bind-

ing on members alone, and consequently outsiders might be
Business
vitally interested in the corporate proceedings.^
corporations, on the other hand, were private, and the right
of inspection belonged solely to members.

The most important
dividends,

*

right of shareholders, the right to

was of course always recognized.

It

is

necessarily

implied in the conception of a joint-stock company.
cases, however, seem

year
The same

1800 which illustrate the nature of the right.
remark applies to the right of a shareholder to share
distribution of the capital stock

ration are

The

No

to have been decided before the

if

in the

the affairs of the corpo-

wound up.

correlative duties imposed on a shareholder were fewer

and simpler than his rights. In the first place, he was bound
to pay to the corporation, when called upon, the amount of
his share in the joint stock, or so much of it as had not been
paid by prior holders. The practice of paying in instalments
for stock subscribed seems to have arisen at an early date.
It is referred

speaks of " the
calls

out of the

common in 172.'J. Lord Macclesfield
common by-laws of companies to deduct the
stocks of the members refusing to pay their

to as

calls." 3

'See Grnnt on Corp. 311-313.
•ChnriUble Corp. c. Woodcrnft, Cns. temp. Hnrd.
•Child r. Hudson's Bay Co., 2 P. Wms. 207.

130.

^
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In 1796 the question arose wlicther an original sul)scriher
could avoid liahility for future calls by assigning his stock.
tiio case was like the assignment of
" in which, though the lessor consents to the lessee's

It was contended that

a

lease,

assigning to a third person, he docs not give up his remedy
against the original lessee."

The Court

of King's Bench,

however, decided that assignees held the shares on the same
terms as the orig-inal subscribers, and were substituted in their
places.

The

objection that an assignment might be

made

was met by saying that it was presumed
that the undertaking was a beneficial one, and therefore the
right to forfeit shares for non-payment of calls furnished
to insolvent persons

a

sufficient check.

No

doubt

it

has been settled for a long time that individual

members are not

liable for the debts of a corporation, and it
even
been
said
that " the personal responsibility of the
has

stockholders is inconsistent with the nature of a body corporate ; " ~ yet in the Roman law it seems that if the corporation became insolvent the persons constituting

were obliged
it may be
hazardous to assert that at common law the rule was the same
in England, it is certain that, so far as the evidence goes, it
points to that conclusion. This was not on any theory that
the debt of the corporation was directly the debt of its members, for the contrary seems to have been well understood.
For instance, in Y. B. 19 Hy. VI. 80, it was held that an
action of debt being brought against the Society of Lombards,
and the sheriff having distrained two individual Lombards,
" For where a corporation
trespass would lie against him.
is impleaded they ought not to distrain any private person."
And in the case of Edmunds v. Brown * it was held that cerit

to contribute their private fortunes;^ and though

tain members of the

signed a bond as
the

company was

Company

its officers,

dissolved.

^

of

Woodmongers, who had

were not personally liable when
If, however, there was an obli-

Huddersfield Canal Co.

v. Bucklev, 7 T. R. 36.
Irwin, 2 S. & R. 3T1, per Tilghman, C. J.
" Avliffe, 200, referring to code, Bk. i. tit. 3; Savigny Sys.
' 1 Lev. 237.
"See also Bishop of Rochester's Case, Owen 73; s. c. 2
Case of the City of London, 1 Ventr. 351.
'

"Myers

v.

§ 9^.

And. 106;
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gat ion running to

tlie

corporation from

its

members, to be

answerable to the corporation for the liability of the latter to
the outsiili' world,' this obligation would \w part of its assets,
which, though not available

in a

law court, could be reached

members could be forced to
That such was the case was
directly decided in the case of Dr. Salmon r. The Hamborough Company. * This was an appeal to the Lords from
the dismissal of a bill in Chancery against the Ilamborough
Company and some of its individual members, setting forth
that the company owed the plaintiff money, but had nothing
to be distrained by, and could, therefore, not be made to
in equity,

and so

indirectly the

dischargu the corporate debts.

The Lords ordered that the dismissal be reversed,
and that if the company did not appear the bill should be
taken pro confcsso, and in that event, and also in case the
company appeared and the plaintiff's claim was found just,
a decree should be made that the company pay ; and on
failure to do so for ninety days, " that the governor or
deputy governor and the twenty-four assistants of the said
company, or so many of them as by the tenor of their charter
do constitute a quorum for the making of leviations upon the
trade or members of the said company, shall make such a
leviation upon every member of the said company as is to be

appear.

*

contributary to the public charge, as shall be
satisfy the

sum decreed

to

sufficient

to

the plaintiff;" and in case of

answer these " leviations," process of contempt
should issue against them.
By a note to Ilarvey r. East
failure to

India Company,*

it

may

be seen that the course thus outlined

was actually carried out, and the individual members were
charged in their private capacities. It is true that the Hamborough Company was a regulated, not a joint-stock, corporation; but there seems to be no reason why the question
should not be the same for both kinds, or that, when the case
was decided, there was supposed to be any distinction. In'Thnt there was such nn obligntion

in

the

Roman Inw

see Snviftny,

I 9?.

•Ch. Cbs. 294;

s. c. 6 Vin. Abr. .SIO.
ditlrinnnt wns the proper nnd only process nprnlnst n rorporntion.
Ciirion r. Afrinin Co., 1 Vern. \%2; Hiirvcv r. E. I. Co., 9 Vcm. 395;

* .\

3 Krb. ?30, pi. 8.
•9 Vem. 390.

;
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no case decided before the present century
members of a corporation are tlius Hable, though very possibly that idea
became contrary to the genera! understanding.
In anotlier early case ^ creditors who were members of the
indebted company were postponed to the other creditors.
Lord Nottingham says, " That if losses must fall upon the
creditors, such losses should be borne by those who were members of the company, who best knew their estates and credit,
and not by strangers who were drawn in to trust the company
upon the credit and countenance it had from such particular
members."
The case of Dr. Salmon v. The Hamborough Company was
It was, however, followed
criticised by Fonblanque in 1793.^
to its fullest extent in South Carolina so late as 1826 in a
very carefully considered case, and on appeal the decision was
affirmed.^ Even after 1840 the doctrine for which the case

deed, there

which

is

is

inconsistent with the theory that

stands found support.'*

The ways

in

which a corporation might be dissolved, and

the consequences of dissolution, were fully considered by the

was laid down that a corporation might be
by
act of Parliament; 2d, by the natural
dissolved,
of
all
its
members
death
3d, by surrender of its franchises
4th, b}' forfeiture of its charter through negligence or abuse
of its franchises.^ The second of these methods is inapplicable to business corporations, for the shares of the members
are property and would pass to their personal representatives.
older writers.

It

1st,

;

'Naylor v. Bromi, Finch, 83 (1673).
'1 Fonblanque Eq. (1st ed.) 297, note.

The learned author also sugthat the Hamborough Company was not incorporated, but in
Viner's report of the case it is expressly called a corporation, and it
appears that as a matter of fact it had been chartered. Ang. and Ames
on Corp. (11th ed.) i-2; i Am. Law Mag. 366, note.
^ Hume It. Windyaw and Wando Canal Co., 1 Car. L. J. 217; s. c. 4
Am. L. Mag. 92.
* 1
Am. Law Mag. 96, answered in i Am. Law Mag. 363. See also
a small pamphlet by A. L. Oliver, entitled " The Origin and Nature of
Corporate Powers and Individual Responsibility of the Members of
Trading Corporations at Common Law," in which the author favors
the view here expressed, though on the broader, and it seems untenable,
ground that a corporation is in its nature a partnership with a right
to sue by one name.
•l Blackst. Com. 485, and to- the same effect, 2 Kyd, 446.
gests
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it should be addid that a corporation may be disby the cxpirntioii of the time limited in its clmrter.
Forfeiture of ii clmrter was enforced by xcire facias or nn
It is on!}' in
infonniition in the nature of quo warranto.
connection with the question of forfeiture that importance
was attached to tlie fact that a corporation had acted in
excess of the autiiority given by its charter. Not a trace of
the modern doctrine of ultra vires is to be found before the
present century.^
The other ways in wliich a corporation
could be dissolved need no elaboration.'*

Further,
solved

Kyd
is,

says,*"

that

all

its

The

efTect

of the dissolution of a corporation
its privileges and
members can neither

lands revert to the donor,

franchises are extinguished, and the

recover debts which were due to the corporation,

nor be

charged with debts contracted by it in their natural capacities.
What becomes of the personal estate is, perhaps, not
decided, but probably it vests in the crown."
The accuracy of the statement that the lands of a dissolved
corporation revert to the donor has been doubted in Gray on
Perpetuities.'*
After a very careful examination of authorities the learned author arrives at the conclusion that the lands
would escheat, and offers the following explanation to account
for the prevalence of the theory which he controverts. !Most
early corporations held their lands in frankalmoign, a tenure
in

which the lord was always the donor.

solution of a corporation, its lands,

Ilcncc, on the dis-

though they escheated,

would generally go to the donor.

The explanation is ingenious, and very likely true. It
may, however, be urged that Lord Coke, to whose statements "
are to be attributed,

in

the main, the wide acceptance in later

times of the doctrine under consideration,

is

not likely to have

made such a palpable blunder in regard to a question of
tenure. The suggestion is offered with diffidence, that a real
or fancied analogy

in

the

civil

law

may

be the true founda-

'Hrlrc, t'ltrn Vires (3<1 cd.), x.
•Tliey arc fully discussed in 2 Kyd, 446, Grant on Corp. 29i, and clsewlicrc.

•Vol.

'H

ii. 416.
46-51.

•Co.

Lit.,

13

I)!

Denn nnd Canons of Wlnsor

r.

W'rbb, Godb. 211.

;;
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doctriiie rests.
The early English law of
borrowed almost wholly from the Roman law.'
This certainly creates an antecedent probability in favor of
the supfjestion offered. Domat says, " If a corporation were
dissolved by order of the Prince, or otherwise, the members
would take out what they had of their owu in the corporation." ^ This confines the application of the rule to members
but it may have been regarded as applying to any donor of
a corporation, or may, at least, have furnished an analogy.
The doctrine itself, whatever its basis may have been, was
uniformly quoted by judges and text-writers as accurate,*
excepting in one case.*

tion on wliicli

corporations

The

tiic

is

disposition of the personalty of a corporation on its

dissolution

was not discussed by the early writers, undoubtedly

because of the insignificance at that time of personal property.

No

be found.

expression of judicial opinion on the matter

Kyd's remark

is

to

probably represents the generally
received opinion at the time he wrote.^
The statement was made by Blackstone ^ that " the debts
^

of a corporation either to or from

it are totally extinguished
This remark has been repeated by later
authors, and has led to some confusion. It was, undoubtedly,
an error. The only authority cited to support it is Edmunds
V. Brown.*
The Company of Woodmongers had been dis-

by

its

dissolution."

solved.
It had given a bond to the plaintiff, which was
signed by the defendants for the company.
This action

^Mackenzie. Studies in Roman Law, 149; Grant on Corp. 2.
'Vol. ii. bk. i. tit. 15, § 2, Par. 8.
Mackenzie (Studies in Roman Law) says that no positive rule can be
laid down as to wtiat became of the property of a dissolved corporation
that it varied according to the nature of the corporation.
Roll. Abr. 816 a; Moore 282, 283, pi. 435; per Lord Hardwicke in
Attv.-Gen. r. Cower, 9 Mod. 224, 226; per Lord Mansfield in Burgess v.
WTieate, 1 W. Bl. 123, 165; Law of Corp. 300; Wood. Inst. bk. i. c. viil.;
1 Blackst. Com. 484; 2 Kyd, 516; Bell's Principles (Scotch), § 2190.
* Johnson v. Xorway, Winch, 87, and Co. Lit. 13 b, Hargrave's note.
In the case as reported no decision is given. The only authority is
Hargrave's statement that in Lord Hale's MS. it is said that the court
finally decided that the land should go to the lord, not to the donor.
° Supra.
' The same statement is made by counsel arguendo in Colchester v.
Seaber, 3 Burr. 1868.
'1 Com. 484.
»1 Lev. 237.

n
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on the honrl against the individuals wlio signed
phiiiitifT faili-d, and rightly, for the bond was
not executed l)_v the defendants as individuals hut for the
company- The difficult;-, however, was simply in the remedy
which the plaintiff chose. This is evident from the case of
a suit in equity by the creditors of the
Naylor x\ Brown,'
Woodmongers' Company, begun immediately after the failure

—

of the action at law just referred to. On the dissolution of
the company, the members had divided up its property.
It
was decreed that the property should be returned, *' it being
equity

in

still

a part of the estate of the late company," and

that the debts due the plaintiffs should be discharged from

This important case, which seems to
the fund so formed.
have been generally overlooked,- clearly shows that the property of a dissolved corporation was liable in equity for the
corporate debts, although they were unenforceable at law.

Whether debts owing

to a dissolved corporation could be

enforced for the benefit of the creditors or members of the
corporations, or for the benefit of the State as bona vacantia,

was not decided before the year 1800.

The

history of the law of business corporations has thus

far been treated with reference only to English decisions. In
this country questions pertaining to corporations were

brought before the courts

in

very few cases until the nine-

teenth century.
is entitled to the honor of having chartered
business corporation in this country,^ " The Phila-

Pennsylvania
the

first

delphia Contributionship for Insuring Houses from Loss by
Fire."

It

was a mutual iiisuranro com|)aiiy,

first

organized

It was the only
1752, but not chartered until 1768.
business corporation whose charter antedated the Declaration of Independence. The next in order of time were: " The
in

Bank of North America," chartered by Congress
and. the original charter having been repealed

Pennsylvania

in

1787;

"The

in

in

1781

1785,

1)V

Massachusetts Bank," char-

Finrh. f«.
is not referred to by Blnrkstone, Kyci, Kent, Anpell nnd Ames,
Fifld, Tnylor, Moriiweti!, or iiny other writer on the subject so far as
observed.
• Lnws of Pa. ch. dlxxvi.
'

•

Tt
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tercd in 178i

;

" Tlie Proprietors of Charles River Bridge,"

in 1785; "The Mutual Assurance Co." (Philadelphia), in
1786; "The Associated Manufacturing Iron Co." (N. Y.),

in 1786.

These were the only joint-stock business corporations
After that time the
chartered in America before 1787.

number

rapidly

increased,

especially

in

Massachusetts.

the close of the century there were created in that

Before
State about

such bodies, at least half of them turnpike
and bridge companies. In the remaining States combined,
There was no great
there were perhaps as many more.
these
early companies were
variety in the purposes for which
fifty

Insurance, banking, turnpike roads, toll-bridges,
canals, and, to a hmited extent, manufacturing ' were the

formed.

enterprises which they carried on.

The rapid growth of

corporations was followed in the

early decades of the nineteenth century

by the

judicial deci-

sion of the questions which naturally arose as to the nature of

the bodies which had been created by the Legislature, their
rights and duties, and the rights and duties of their stock-

But not even a beginning of this development was
made prior to the year 1800. Before that time, whatever
holders.

knowledge of these matters American lawyers possessed must
have been derived from the English cases and English textbooks previously considered.
'

There were several manufacturing companies in Massachusetts, but

very few in other States,

HISTORY OF THE LAW OF PRIVATE CORPORATIONS IN THE COLONIES AND STATES'
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By

TIIIC

Simeon-

Eben Baldwin

-

Imv of corporations was the law of their beinj^ for

New En<Tliind colonies. Of whatever
they might be ignorant, every man, woman, and child
must know something of that. It governed all the relations
the four original

else

This was true, whether the government to which
they were subject was set up under a charter from the crown
as in New Haven
or those who held a royal patent,^ or
was a theocratic republic, owing its authority to the consent
The one rested on the law of private
of the inhabitants.
corporations de jure: the other on that of public corporations de facto.
On October 2'), 1639, the first General Court of the plantation of New Haven was organized, and on October 26, an
Indian was arrested under its authority on a charge of murThree days later he was tried and sentenced, and the
der.
day following his head was cut off " and j)ittched upon a
pole in the markett-place." * We may be sure that this was
not done by such men as Eaton and Davenport, nor the steps
of

life.

—

—

•This Essny wns first piihlishod in "Two Centuries' Growth of
Amrrii'iin I,nw," Yale I'nivcrslly niccntcniiiiil I'liMlealions, on the oecnsion of its Bicentennial, 1901, (New York: Serihner's Sons), pp. 261-JSl,
beinK pnrt of c. X.
'Chief .lustiee of the Supreme Court of Errors of Connecticut, and
Professor of Constitutional and Private International I,nw in Yale University.
A. n. 18(il. A.M. IH(U, Yale I'niversity, M.. D. IHOl, Harvard
University.

Other I'uhlirnliont: Modern Political Institutions, 1998; Amcrienn
Railrnail l.nw, lOOt; The American .luiliciar)', 1005; and numerous articles in legal journals and transactions of societies.
'.See Chapter 11., pp. 11, 17-19,
*iWic Uavtn Col. Rec, I. 24.

21,

U.
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iiii<Tht

be

to take such action, without careful study, first,

of the powers rightfully belonging to dc facto public corporations.

For

all

the charter governments, the seventeenth century,

as has been suggested in Chapter

II.,

was one long school

of study for their leaders into the rights of private corporations as founders

of colonies,

grew

colonies as they

and then

into

into public corporations

those of the

— or

prov-

—

from public corporations *
and received, as such, new authority from the Crown. Occasions arose upon which they sought counsel as to points of
this kind from the leaders of the English bar, and the
opinions thus obtained were eagerly read and everywhere
discussed, not only by those in authority, but by their coninces hardly distinguishable

stituents in every local community.^

That the

colonists

for themselves

is

thought and studied on these problems

evidenced by a letter from the General Court

whom they had retained to
defend against quo warranto proceedings brought for a forHe had been authorfeiture of the colony charter in 1683.
ized to engage professional assistance, and " we question
of Massachusetts to the counsel

not," they wrote, " but the counsel which

you retain will conFourth Part, about the Isle of Man,
and of Guernsey, Jersey, and Gascoigne, while in the poswhere it is concluded by
session of the Kings of England
the Judges, that these, being extra regnum, cannot be
adjudged at the King's Bench, nor can appeal lie from
sult

my Lord

Coke

his

:

them, &c."

3

The
New Haven

question met and decided for itself
at

its

outset

was answered

by the Colony of
same way by

in the

the charter governments with which she soon became conSee Report of the American Historical Association for 1895, 619,
and Pennsylvania Statutes at Larpe. V. 645, 735.
'Such was the opinion of Ward, Somers, and Treby, given at the
request of Connecticut in 1690, as to the effect of her involuntary subTrumbull's
mission to Sir Edmund Andros, upon her charter rights.
Hist, of Conn., I. 407.
See also that from Sir John Holt (afterwards
Chief Justice) and seven others in Neic Jersey Archives, 1st series, I.
'

626,

S72.
•

Palfrey, Hist, of

New

England,

III. 389.

23S
federated,

iiiid

was

into otic of wliich she

They cinimed and

exercised from the

and death as respects
torial limits;
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first

finiiU}'

absorbed.

the power of

life

crimes committed within their terri-

nil

but to do so,

it

was necessary

to

found

it

view repeatedly urged upon the home government

in

on

The

the general grant to them of legislative authority.

opposi-

tion to this contention, that the charters contempliitcd only

the

making

need for

its

of such by-laws as a trading corporation
better regulation,'

was certainly

might
and

plausible,

was disputed
an attack upon the Connect-

their use as the foundation of capital sentences

before the Queen

in

Council

in

icut charter as late as 170.3.^

The Englishman's

right to local self-government, wher-

ever he was, was the question fundamentally at issue, and as
to that, the general sentiment was the same throughout

the colonies.

Ultimately

it

all

a gradual undermining

led to

of the authority of the provincial Governors and their Councils, which prepared the way for American independence.
Even after that event, however, and when the political
sovereignty of the United States and of each of them had

been fully acknowledged by Great Britain, the English courts

continued to

insist that

had never occupied the
Maryland, in the first half

the colonies

position of public governments.

of the eighteenth century, had put out circulating bills, as
currency, on the security of shipments of tobacco, the proceeds of which were invested in stock of the Bank of England
held by trustees appointed for the purpose. The title of the
State of Maryland to this stock came in question before the
English Court of Chancery some years after the Treaty of
Peace.
If the doctrine of public law that a change in the
political government of a people does not affect its proprietary rights or obligations was to apply, the equitable interest in the shares belonged to the State.
It was held by Lord
Loughborough that it did not apply. " The old government of Maryland," he said, " a government of a singular
species, existing

by Letters Patent,

to a corporation, possessing rights
•

•

in

some degree similar
England, must sue in

in

See Pnlfrpy's Iliit. of Ifrv Enplnnd. I. 307.
Hinmfin, Lrtteri from tht Enylith Kingt, etc., 33i, 328.
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England, and ought to be regulated by the law of England,
Under tliat law, in his
under which it has its existence."
opinion, the new State could not be regarded as its lawful
'

successor in

title.

Lord Eldon, in referring to this case some years later,
summarized it as deciding " that the property in question,
which was stock in a London corporation held by English
trustees, as

it

belonged originally to a corporation existing

by the King's charter, was not to be transferred to the State
of Maryland after the Treaty of Peace of 1783, as that
but constituted
State did not exist by the King's authority
^
bo7ia vacantia, and fell to the Crown."
In this known attitude of the English courts, early taken
and always maintained, reflecting, as it did, the attitude of
the English Crown, we find one of the divisive forces leading
Opposed to it from the first was an
to the Revolution.
American doctrine of colonial and corporate rights, rooted
in Massachusetts Bay, and emphasizing the political and
;

public character of our local governments.

The

better to

growth, the mother country, about the year 1680,*
determined to make applicable here the system of appeals
to the King in Council, which she had devised for the better
regulation of what remained of her French possessions,
the Channel Islands. That, under their charters, their prorepress

its

—

ceedings were thus subject to review, some of the American
colonies at first denied,

for the

Crown

and

to establish

it

it

took nearly half a century

as unquestionable.*

This contest against a royal prerogative, the maintenance
of which all now must admit to have been then indispensable
to the preservation of proper relations between England and
her colonies, was one of the chief causes of a bill brought
into the House of Lords by the ministry in 1701, to bring
back under the direct control of the throne, by means of royal
Barclay v. Russell, 5 Vesey's Reports, 434, 434.
'Dolder v. Bank of England, 10 Vesey's Reports, 352, 354.
' Pitkin, Hist,
of the United States, I. 23.
' See the memorial to the Lords Commissioners of Trade and Plantations, drawn for Connecticut in 1700, and other documents of following
years, in Hinman's Letters, 286, 292, 296. 316, 338; Report of the Amer'

ican

Historical Association for 1894, 314; Pennsylvania
(ed. 1899), III. 32. Cf. Chapter II. p. 18.
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those of the Americnn colonies not ftlrciidy

subject to those so appointed.'

By

wns beconiing the custom for each colony
iin ajjent at London to watch proceedings at court or in Parliament, and ri'present its interests
wherever they mif^ht be concerned. One of them, Sir Henry
Ashurst, procured leave for Connecticut to be heard by
this time

it

to keep in commission

counsel at the bar of the

House against

this bill,

defeated, largely by raising the cry that

afford a precedent alarnung to

and

it

was

enactment would
the chartered corpora-

all

its

tions in Engliind."

A

few years later, in ITl-t, a similar measure was again

introduced and again defeated.

The main

object of that was

to get rid of the proprietary government in Carolina

;

but

the Northern colonics, in carefully prepared " ca.ses," copies

among

of which have recently been found

Bodleian library, successfully opposed
other grounds, upon this:

that while

it,

it

the

MSS.

insisting,

the

in

among

was true that

if

a

charter held as private property were revoked for reasons
of State policy, due compensation could be
divested of their franchises

;

made

yet, as those of the

to those

New Eng-

land Colonics were vested in the body of the people, no equivalent for their loss could be provided.'''

Questions

like these

were too large for the American lawThey belonged rather to

yers of those days to handle.
statesmen.

men

Franklin was perhaps the

first

of our country-

more
There were indeed few in

to deserve that name, and he discussed them with

force than could any of the bar.

America during the

first

could be called lawyers.*

half of the eighteenth century

who

Those who had come over

the

original companies of planters had

in

There
country, and no

passed away.

were no facilities for legal education in this
inducement to incur the expense of seeking one in the Inns
of Court at I^ondon, for our colonial courts were held by

men

little

versed

holding judicial
'

in

law,

office

and often,

like the

as an incident of

Pitkin's Ilitt. of Ihf Vnitrd SIntrt,

•Tninil.till, Ilitt. of Conncrlirut.

1.

I.

Roman

pra?tors,

civil office.

195.

Wl.

'Report nf the .Imrrirnn llhtorical Attociation for
•See Chapter 11. pp. i:J-17.

\69-2,

95, 27.
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arise before our

upon the construction and

effect

of colo-

or grants belonged rather to the domain of

There was slight occasion, except as a mere

matter of speculative

iiKiuir^-,

to study the principles govern-

ing private corporations, until such

bo<lies

were constituted

by our own legislatures. The law of municipal corporations,
however, became somewhat earlier a subject of investigation.*

The

practice of the proprietaries. Governors, or legislatures

every colony, almost from the beginning of the eighteenth
century had established it as one of their prerogatives to

in

confer upon the owners or inhabitants of any political division of territory within their jurisdiction the attribute of
legal personality."

and, to understand
scientific

A

This
all

is

that

the essence of every corporation
it

implies,

some knowledge of the

conceptions of jurisprudence

is

quite necessary.

franchise of this kind must come from the sovereign

power of the State, either directly or by delegation. Such
a delegation was fairly implied in favor of the creation of
political agencies for local government like towns and cities.
But if for these purposes, why not for any which were political and governmental ?
This

line

of reasoning early led to the incorporation of

most of the
and was followed by Massachusetts, in 1639, so
far as to induce the incorporation of a mihtary company,
and then of Harvard College, in 1650.
But by this last step a new field was clearly invaded. A
college had always been considered by English law as something belonging to the field of ecclesiastical order and superintendence, and to be set up only by special permission from
the highest authority. To found such institutions had been
After the Reformation
claimed as a papal prerogative.
solely
to
Crown.
the
A college could
certainly, it belonged
only be founded by license from the King.^ His title, in the
religious societies for the support of churches in
colonies,

'See Chapter IX. p. 259.
^Baldwin, Modern Political Institutions, 184; Report of the American Historical Association for 1895, 304.
'Jacobs' Laio Dictionary, in verba; Adams
ports, lOT.

&

Lambert's Case, 4 Re-
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form adoptid

liy

IKiuv

\'III.,

was, inter alia, " Fidci Defen-

Eeeles'uv Anglicanit i^- Hibernia supremnm
and in an ecclesiastical commission issued as late
ns 1728 wo find (ieorffe II. styling himself, yet more offen"'^
It is probable
sively, " siiprcmum ccclcsia in terrix caput.
that Massachusetts only ventured on the incorporation of
Harvard because the execution of Charles I. had extinguished
sor,

in

terra

caput; "

*

for the time, and, she hoped, for
tive,

and replaced

it

all

by the form

time, the royal preroga-

of a free commonwealth.

She paid dearly for this. In the next reign she was called
it
and certain other excesses of authority,
before the Lord Chancellor, on a writ of scire facias, and in
1684 a judgment was entered against her for the cancellation
to account for

of her colonial charter."'
In 1701, when the plan for establishing a college in Connecticut was taking shape, this

dation of

Harvard was

in all

ill

consequence of the foun-

men's minds, and explains the

care to avoid giving nnj' definite form of Incorporation to the
ten Trustees or " Undertakers," in the Act of the Assembly
wliich

is

commonly

called the first charter of Yale.''

Similar caution dictated the general policy of
nial legislatures in matters of this description.

all

Down

the coloto 1741,

when Parliament intervened and absolutely forbade for the
future any American grants of corporate privileges for
business purposes,'" there had been but three such, and during

the whole of the eighteenth century, including the period

y

subsequent to the Declaration of Independence, the number
granted probably did not exceed two hundred and fifty.

A
to

list

1799,

of these charters, from the
inclusive,

correct, follows this

first

settlements

down

which is believed to be approximately
chapter and may serve to show how slowly

the American business corporation became a factor in our

economic

life.

I

am aware

Towel's Inlfrpreter

of no published

record of an

(cd. 1727), Chronolopirnl Tnl)lc.
' Jiorumenln relatlnti to Col. lllst.
of \fw York, V. ft-lO.
'Pnlfrrv. l/ifl. of '.\rw Enfllnnd, III. 390, 391; .VciP Havtn. Colony
Ilitl. Sor.' Paprrt. III. H.3.
' yfw llnvrn Colony Hint. Snr. Paperi, III. iOfi, -HO.
•By the rxtrnsion to the colonies of the " Hiihlilr Art" of 17-20. Ilildreth. Ilitl. of Ihr rnilfd Statp$. II. 380; Tran$actiont of the Colonial
Society of ilatiachusetti. III. 2T.
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action at law in which one of them appeared as a party in

our courts before 1790.'
By the first decade of tlic next
century such forms of litigation became conmion, and four
such cases appear in one volume of the Connecticut Law
Reports,^ which were heard in or before 1809.

Long

before the days of the Revolution,

enterprises in which the colonists became

many

of the

engaged were so

extensive that they could hardly have been undertaken with-

out the aid of aggregated capital, contributed by many,

but managed by a few. This was done in rare instances
under an English charter, but commonly by means of voluntary associations in the nature of partnerships, acting under
a company name.

One of the

earliest of those of the latter

description was the Undertakers of the Iron

Works, who

were given special privileges by the General Court of Massachusetts soon after the establishment of the Colony.
The
first grant was in 1643, and a later one, which has sometimes,

though

I think erroneously,

been termed a charter of

incorporation, was obtained in 1645.

necessary to call their

managing agent

They soon found

it

to account in a suit

demanding a balance of £13,000 from him, and their affairs
occupied much of the time of the General Court for ten or
twelve years. They sued in the names of certain persons as
their deputies and attorneys, and it was apparently conceded
that those

who were

full

partners

in the enterprise

were per-

sonally liable to the creditors of the concern.^

Similar privileges were afterwards given to other undertakers, engaged in the same kind of mining.*
to

In 1670 a committee of the General Court was authorized
treat with certain " adventurers " who had asked for

special privileges as manufacturers of salt, as to

them a charter, but notliing further was done
to

granting
regard

in

it.»

One of
'

Bank

these partnership companies was formed for bank-

of North America

v.

Vardon, 2 Dallas' Reports,

78.

'3 Day.

Col Records, 1642-9, 61, 81, 103, 125, 185;
IV. 188. BoUes, American Industrial History, 190.
*Mass. Col. Records, IV. 311.
'Mass. Col. Records, 1661-1674, IV, pt, ii, SOS.
'Mass'.

III. 58, 351, 370;

v'

214

»'.
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Massachusetts, under the license or sanction

in

of (lovernor Dudley in 168G.'
In the same year we find in tlie early records of Pennsylvania one instance of an attempt of a number of landholders
to combine without any pul)lic license or authority for the

management and disposition
common seal. The agreement for

joint

at I'rankfort-on-the-Main in

of their interests, under a
this ])urpose

168G;

was executed

probai)ly in ignorance

The name assumed
appeared under this
the colonial courts in 1708, but

of the English law of incorporation.

was " The Frankfort Company," and
designation in a suit in
never,

I

it

'^

believe, received a charter.

Wait Winthrop and other inhabitants of MassaSir Matthew Dudley and others in
England, in a petition to the Crown for a charter of incorporation for a trading company with authority to open
In 1688,

chusetts united with

mines

in

New England.

Tlie colony instructed

its

agent at

court to object to the grant, urging that any such charter

tended to create a monopoly and enhance prices, and trenched

upon the

field

of government.

The Attorney-General was

consulted by the Lords of Trade and Plantations in regard
to the matter, and gave an opinion that there was no legal
objection, but the petition was finally rejected in 1703.'

The Ohio Company was incorporated in England in 174'9,
by a royal charter, for the j)urpose of dealing in American
lands and effecting settlements beyond the Alleghanies, its
The

capital stock being divided into twenty shares.''

land companies whose names often ajipcar
history were,

it

tary associations.

is

believed, with

Of

in

other

our colonial

one exception,*

all

volun-

perhaps the best known was the
consisted simply of a number of

these,

Indiana Company, but

it

from Indian depredations, who accepted a grant
of three million acres in what is now Indiana from the Six
sufferers

' It
Ims Ixrn stnted that ttiis was nrtiinlly incorporntcd, but T find
no rvidonrp of tlint: Prnrredinqf of the .tmeriron .Inliqunrinn Society
for 1SR4, 266; Tninilnill, Firtt E»say$ in Tiankinp. 12.
'lli-nthrr r. The Krnnkforl Conipanv, Pa. Colonial Coses, 147.
•Palfrcv. llitl. of .V<>ir Ennlnnd. IV. 30.5, n.
'Life of Ofort/e Maton. I. .58.
•The Society "of Free Traders of Pennsylvania.
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Nations

made

in satisfaction

to the

King

in

The conveyance was

of their claims.

trust for them according to their re-

spective interests, and the
Court of the United States

Virginia to enforce their

hrought in the Supreme
1793 against the State of
was instituted in the names

suit
in

title

of the equitable owners as individuals.'

Among

the

moneyed companies with a considerable capital,
which were engaged in active business

but unincorporated,
during the colonial
were in Maryland.
sometimes called the

period, several of the most prominent

The Patapsco Iron Works Company,
Baltimore Company, was an important

concern there as early as 1731.- Another was the Potomac
Company, or Potomac Canal Company, formed for improving the navigation of the Potomac River in 1762,* and
finally

incorporated

in

1784;*

and a third

also

deserves

mention, the partnership known in 1781 as the Principio

Company.
Some of
thorities

what

it

almost

all

common

colonial au-

the attributes of corporations, except

was thought impossible

to confer, that of artificial

Similar privileges were also bestowed on tenants

personality.
in

from the

these associations received

of landed propertj'.

Thus

in

1709, the General

Assembly of Connecticut gave the major part of the proprietors of the Simsbury copper mines power to appoint
annually a committee with the powers for their management
now usual for a board of directors, and even erected a special
court to determine any differences that might arise between
the owners or those with

whom

they dealt.^

Adjoining proprietors of low lands or on a water-course
were not infrequently given power to associate for improving their property in such manner as a majority might deterSome of these drain companies were made quasimine.
^Life of George Mason, I. 284, II. Sll
Papers. Vol. VI.
'Life of Charles Carroll of Carrollton,
American Manufactures, I. 586.
'Life of Carroll, 94.

Calendar of Virginia State

;

•Piokell's Hist, of the

23,

I.

Potomac Company.

I.

222.

of

44, 64.

'See Laws of Mart/land (ed. 1911), I. 419.
'Colonial Records' of Connecticut, 1706-1716,
Col. Rec.j

60; Bishop, Hist,

105.

Cf.

Ibid.

315;
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Cdrporations, and could sue

in

tlic

LAW
name of

the treasurer.

were really public agencies, created on account of the
interest of the State in regulating a use of land or water

Tlii'y

shared

in

hy many under separate

titles,

and

it

was no part

of their purpose to make money for their members.
their powers extended over those

who might not

come

the case

into

them, precisely

as

is

Indeed,
desire to

with municipal

corporations.*
It was one of the greatest of the voluntary joint-stock
companies, the " Manufacturing Company " or Land-bank

of Massachusetts, whose issue of circulating

bills

against the protest of the royal Governor, to the

in

1740,

amount

Act of 17-H. which has been
This made unlawful the establishment
of or transaction of business by any unincorporated jointstock company, having transferable shares, and consisting
of over six persons. An}' one violating the statute was subject to the penalties of pramun'ire, that is, of confiscation
and imprisonment, and to payment of treble damages to any
merchant suffering by his acts.' This continued to be the
law of the land for every American Colony until the Revoluof nearly £.50,000, led to the

alread}' mentioned.^

tion.

The

earliest moneyed corporation, formed for the profit
members to come into existence on this continent, under
a legislative charter, was the " New London Society T'nited
for Trade and Commerce in Connecticut," incorporated perIt was a ra.sh act.
The society was
petually in 1732.
formed for trading with any of " his Alajesties Dominions,

of

its

and for encouraging the Fishery, &c., as
mon good as their own private interest."*

well for the

It

com-

proceeded to

' Of
this kind wore llir following in Pennsylvania, which nre sometimes
referrrH to ns inrorporatod:
Pa. Slat, at Large (ed. 1999), VI. Si
1760. The Richmond Conijinny
3t. -tOS
The (irrcnwirh Island Company
77
ITfil.
The Ridley Company

—

.

17(i9.

'

.

The Wiraro Company
'
The Tinirnm Company
The Kin(rsessin(r Company
The Company of the .Southern

District of Darhy Meadow
of the Kastern Division of Roon's Island
'Trnmnrlinnt nf the Cot. Snr. nf Mfiufnrhiitrllt, III. 9, 22, 34.
17fi.5.

• Ihid..
*

Tlir

Company

id.

Colonial Rtcordt of Conntclicut, VII. 390.

13.5

H7
.

1*7
170

.

i30

58.
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set up a land-bank and issue circulating notes, and with
consequences so disastrous to the currency of tlie colony that
after a single year the charter was declared forfeited and

repealed, a special court of chancery being organized ad,

litem to wind

up

its affairs

and do what justice

it

could t»

the unfortunate billholdcrs. ^
The (lencral Assembly also
resolved that " although a corporation may make a frater-

management of trades, arts, mysteries, endowed
with authority to regulate themselves in the management

nity for the
thereof:

made

at

yet (inasmuch as

home by

letters

all

companies of merchants are

patent from the King, and we

know

not of one single instance of any goveniment in the plantations doing such a thing), that it is, at least, very doubtful
whether we have authority to make such a society
and
;

hazardous, therefore, for this government to presume upon
it."

2

This reference to fraternities was probably made in view
of certain action taken by the General Court of Massachusetts in the previous century. That was a grant of license
to the shoemakers of Boston to form a guild for the better
regulation of their trade, and investing them with a monopoly of the market. It was made in 1648 and was to endure
for three years only. There was no capital stock, no provision for a common seal, no specification of the name to be
assumed, nor were any words used that were indicative of
an intention to constitute a legal corporation. Similar privileges were granted at the same session to the coopers of
Boston and Charlestown.^
Pennsylvania, in 1768, ventured to incorporate a fire insurance company * but not till the Continental Congress
;

led the

way was

there to be found, after 1741, a commercial

corporation of any magnitude under an American charter.
In 1781 came the Bank of North America, with an author-

Colonial Records of Connecticut, VII. 421, 450.
Colonial Records of Connecticut, VII. 421.
Massachusetts Colonial Records, 1644-1657, 132, 133.
*This was probably not in existence in 1776. See statement of Mr.
IngersoU of Philadelphia, arguendo, in Bank of Augusta v. Earle, 13
Peters' Reports, 575.
^
'
<>
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$10,000,000, incorporated by the United
by Pennsylvania.

States, and soon reincorporated

Up

to this time, the only branch of corporation law which

had boon of

real

importance

in the

United States, except that

concerninpf public (including municipal) corporations, was

the law of rolijfious societies. These had been freely incorporated both by the royal Governors and the colonial Assemblies, and soon acquired considerable possessions, some of
them rcceivinfj public grants. ^ In the Colonies where there

was an established church, charters for any of a difTercnt
character were obtained with difficulty. The Earl of Bellomont, when Governor of New York, wrote in 1698 to the
Lords Commissioners of Trade and Plantations, of one procured by a Dutch Reformed Church from one of his predecessors (and as it was hinted by moans of a present of plate)
that such a grant was a very extraordinary proceeding " for
it is setting up a petty jurisdiction to fly into the face of the
government." '
There were also two missionary societies chartered in England for operations in America, which were much before the
public eve. One was " the President and Society for Propagating the Gospel in New England and Parts adjacent"
incorporated in 1659 under the Commonwealth, and rechartered soon after the Restoration. This was in the hands of
the dissenters.* The other, the "Society for the Propagation of the Gospel in Foreign Parts," was chartered in 1701,
in the interest of the Church of F.iifrjand, by the procurement of an American clergyman, the Rev. Dr. Thomas Bray,
Commissary of the Bishop of London for Maryland.* This
Grants of
soon sent its missionaries over all the colonies.
land were occasionally made to it, and it not infrequently
stood behind the parish clergy, when they were setting up
the claims of the church to property which had been devoted
to pious uses.*
'See DorumtniM relating to Colonial THntortj of

.Ycir York, TV. 271.
Colonial Ilittory of .Ycir I'oril-, IV, 197, +63.
" Doiiirlnss'
.s'ummari/. TI. 191; Dorumentt relating to the Colonial
Ilitlory of \fir York.'W. 4.M.
•Perry, Ilitlory of th« American Rpitropal Church, I. US.
•

Porumfnlt

rrtntinr) lo

•See bougUss'Summary,

II. 106, 124, 127.

5S.
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It lias been already said that the larjife

l)usine.s.s

enterprises

of the earlier colonists had been nianajred through the form
of voluntary association in a joint-stock company.

Such

organizations were good at connnon law, and when the Act

of Parliament by which they were prohibited
after 1741

fell

in the colonics

with the Revolution, the old practice was

naturally resumed.

of

Alexander Hamilton organized in this manner the Bank
New York,^ which did a large business without a charter

until 1791.

Land companies were formed in the .same way. The ConGore Land Company, which bought in 1795 the

necticut

title to a long gore of territory west of the
Delaware River, was one of this kind, and the conveyance
was taken to five of the members, in behalf of all the share-

Connecticut

holders.-

The

table

appended to

this

chapter shows that no consider-

able impulse towards the granting of business charters
felt in

any of the United States
This

the national Constitution.

was

until after the adoption of
first

merce" and that between the States

put our foreign com-

upon a

solid footing.

It

gave to capital a sense of security, for the government which it replaced had been found from the first too

first also

weak even

The

to protect itself.

States, however, for

many

years after 1789 dealt such

charters out with a sparing hand, and most of the large
business enterprises were

still

carried on by voluntary asso-

The cumbersome methods

of combining capital
which were endured originally from the cost of getting a
royal charter were followed after the Revolution, largely
by the force of tradition. At the opening of the two centuries of which this volume particularly treats, there had
been but three joint-stock commercial companies under full
charters existing in England,^ and the monopolies enjoyed
by the " regulated " companies had fallen under the ban of
So
the Parliament which came in with William and Mary.
ciations.

Hamilton's Works, I. 414 et teq.
'Report of the American Historieal Asfociation for 1898, 148.
'They were the East India Co., the Royal African Co., and the
Hudson's Bay Co. Anderson, History of Commerce, II. 598.
»
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1717 the Attorney-General and Solicitor-General had
advised the rejection of an application for the incorporation
of a London niarine iiisiirancc company, as iR-infj a danperous

late as

expiTinicnt.'

It

took the descendants of the Knglish colo-

America a long time

nists in

to

emancipate themselves from

their inherited prejudices against private corjjoraticins.

was the same sentiment that put

so

iiianv'

It

restrictions against

in proportion to stock interests into our earlier charand which looks to-day with disfavor and suspicion

voting
ters,

upon the nuxlcrn " trust," whether

its

business be fairly or

unfairly conducted.

Of

the charters granted prior to

1800 for moneyed corpoand such

rations, two-thirds were of a quasi-public character,

as carried or might properly have carried the right of emi-

nent domain.

Most of

transportation

facilities

these were for the improvement of
by roads, bridges, and canals, or by
Of the corporations whose
deepening rivers or harbors.
business would britig them into daily contact with the people

at large, irrespective of locality, there were less than eighty,
the most considerable of which were twenty-eight banks

and

twenty-five insurance companies.

By

this time,

corporations,
ies,

however, the number of public and municipal

rcligitiiis societies,

academics, library compan-

and public quasi-corporations, such as drain companies,

hod become very large, and probably approached two thou-

The

sand.

principle of freedom of incorporation or organi-

zation under general laws had Itccu applied to them

in

several

of the States, although only extended thus far to a single
class

of private corporations, and by a single State.*

^^'hat

now had been accomplished towards

the formation

of an American law of corporations by the close of the eight-

eenth century?

Law

Tt must reflect the
the philosophy of society.
and economic views of tlie State for which it speaks,
speaks in vain. It must answer the needs of the people
is

political

or

it

'

•

Chnlmrrs' Opinion* of Lmryfr$, SO!), 60fi.
North Cnrolinn, in the case of cannl compnniea.
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who

are subject to

it,

or they will throw

it

aside.
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Under the

English and American system of government to keep Law
and Society in adjustment to eacli other is mainly the office
of the Judges. The people believe that their will is, on the
whole, more faithfully interpreted and fulfilled by courts

than by legislatures. The legislature hears the loudest talkand hurries to the relief of the last sufferer, without
always stopping to consider how helping him will affect the
The courts act more slowly. They
rest of the community.
do not act at all unless parties in interest have had a fair

ers,

opportunity to be heard. They take that judicial notice of
the lessons of history and the nature of things, which stands
for the common knowledge and common sense of the people
They administer a science which rests on reason,
at large.
and proclaims as one of its fundamental principles Cessante
:

ratione, cessat et ipsa lex}
It was with these powers that the American judiciary first
took up the work of bringing the English law of corporations into harmony with the social conditions of the colonies.

Our political conditions differed widely from those of the
mother country our social conditions more widely still.
the corporation sole
There one class of corporations
had been created for the benefit of an hereditary crown and
an established church. We had got rid of one, and were,
wherever the other still existed, steadily advancing towards
:

its

—

—

destruction.

The Enghsh

corporation held

its

franchise as a special

perhaps a rewas of the nature of a monopoly
ward for party service; perhaps gained by a purchase for
which some minister or court favorite received the price.
The American corporation could only come into existence
legitimately for the public good. Such franchises, under the
favor.

It

;

principles of our government, could only be dealt out with

an equal hand.
These considerations early

led

our courts to certain

defi-

' I venture to think that Sir H. S. Maine has laid too much stress on
Legal Fiction as the instrument by which this judicial power is applied.
See his Ancient Law, chapter ii.

COMMKIiCIAL
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LAW

which
from those of Knglisli law.
Before the Revolution the people hud accustomed themselves to the assertion that their charters had made them
certain irrevocable grants, one of which was that they were
to possess all the rights and privileges of Englishmen. From
this standpoint, it was a logical conclusion that they could
not be taxed without their own consent. To do so was to
alter the colonial charters, and in the language of Franklin,
they could not be altered, " Init by consent of both parties,
the King and the colonies." '
An executed grant is inviolable because it is a contract.
The party who made it has
lost certain rights
the party who received and accepted
and each must stand by his bargain.
it has acquired them
The same effect was attributed under the proprietary charters, both to them and to such charters as the proprietaries
might themselves grant by their delegated authority.* President Clap in ITfiS Imd set up, and successfully, a similar
claim as to the charter of Vale College, when the General
Assembly were threatening to amend it without the consent
nitc conclusions as to the nature of corponitc rights,

differed essentially

;

;

of the corporation.'

Here then was one

fait accompli.

It

became such by the

not before it. The Declaration of Independence proclaimed this doctrine of the inviolability of grants
of franchises, when it gave as a reason for renouncing all

Revolution,

if

George III. that he had assented to Acts of
and alterParliament " for taking away our charters
ing fundamentally the powers of our governments."
A different theory was asserted and acted upon by Pennsylvania in ITR.T, when she repealed the charter which she

allegiance to

.

had granted

to the

Rank

of

.

.

North America, notwithstanding

the masterly argument of James Wilson in support of
vested rights.*

Two

its

years later, however, the injustice was

'These words were used by him In 1769. Frnnklin's Works (ed. of
220.
I.
He had nsserted the snme doctrine at the bar of the

1S3-1),

House of Commons
'

Ibid..

I.

V.

in I7fi6.

Iliifl..

2\i.

Report nf tht Committee of Orievancet of thi Ati0mbttf

of Prnntylrnnia. in 1757.
'Triimhull. Iliilory of Connectimt. TI. 331.
Wilson's Worke (ed. of 1896). I. 519.
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redressed by h new charter, and as soon as the question

whether a charter was a contract came before a judicial body
it

was unhesitatingly

(in tlic

Dartmouth College Case) de-

cided to be such, and therefore to be inviolable.^

Another doctrine may be said to have become established
by popular acquiescence before the opening of the nineteenth
century.

It

is

that a corporation can acquire a legal exis-

tence under the laws of several States,

by accepting a charter
from each and so in each be a corporation, although holding its meetings in but one of them.
The first of these organizations was the Bank of North
America, chartered first by the Congress of the United
States in 1781, and then in 1782 by Pennsylvania ^ and New
York, and in 1786 by Delaware. This is still in existence
under the form of a national banking association. Another
was " The Corporation for the Relief of the Widows and
Children of Clergymen in the Communion of the Church of
England in America," which received charters from New
York, New Jersey, and Pennsylvania (178.5). Each authorized the annual meetings to be held in any of these States,
according to such rotation as it might appoint. ^ This
organization was found to be unwieldy, and in 1797, by con;

current legislation on the part of these three States, pro-

was made for dividing

new corporations.
new Pennsylvania
charter,'* was a grant from each State to its citizens, who
were members of the " aggregate " or in modern parlance
" consolidated " corporation, to draw off and form a separate
vision

The method

it

into three

debased, as set forth in the

might agree on with their fellowmembers from New York and New Jersey for the division
one, on such terms as they

of the corporate funds.
When such a division should be
agreed on, the seal of the old corporation was to be broken,
and the Pennsylvania citizens were to become " The Corporation for the Relief of the Widows and Children in the
Communion of the Protestant Episcopal Church in the Commonwealth of Pennsylvania," with a new seal of their own.
Dartmouth College v. Woodward, 4 AVTieaton's Reports, 518.
'This Pennsylvania charter, repealed in 1T85, was restored in 1787.
•Dallas, Laws of Pennsylvania, II. 135, 340.
* Dallas, Laws
of Pennsylvania, IV. 136.
•
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The

courts of the nineteenth century have often had occa-

sion to define the nature

corporations;
before, and

l)ut tlicy

respect

to

tlic

century

conception of a dual personality

in tliat tlio li'^al

in bodies of this

In

and incidents of such consolidated

were an inlicritance from

nature had become familiar.
the powers of lefrlslation granted by the

colonial charters, the popular construction, as has been seen,

This was in accordliberality.
ance with the general English doctrine that as a corporation
was a j)erson, it had all the rights of a person, in the absence of a particular exception or prohibition. This lay at

had always favored extreme

the root of

much

of the opposition to the ratification of the

Constitution of the United States.

As Patrick Henry put

addressing the ^'irginia Convention, the Congress which
created could do everything that it was not forbidden to

it, in
it

But as soon as the courts set themselves to constructing an American theory of corporate personality, the judicial position became antagonistic to what had been the com-

do."

mon

opinion before the Kevohition.
All our circumstances
were changed. It had been our interest to make the most
and claim the most of whatever franchises we had obtained
from the Crown or the agents of the Crown. Americans

had been only recipients of corporate privileges. Now they
began to be givers, also. They had been but too glad to
repeat the doctrine of the English Judges that corporations
posses.sed power to do anything which they had not been
expressly or by fair implication

own Judges now began

forbidden to do."

Their

to assert that corporations could

do nothing which they were not expressly or by

fair impli-

cation authorized to do.^

Starting with

this

assumption

tliere

free grants of corporate franchises.

was

They

less to

fear from

could be used for

the proper purposes of the corporation, but for those only.

Hence

the

principle

laws early found

its

of

free

way

incorporation

into

American

under general

legislation,

while

'Klliofs Dfhatet. Til. tfil.
I'ollcK-k on Conlrartt, Appendix D.
'IlcncI r. Providence Insiirnncc Co., 2 Crnnch's Reports, 127; Baldwin, Modern Political tnititutiom, 306.
'
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now
Hence also
even

it

is

in

England subject

to

special charters have been far

255

great restrictions.

more

with us, and corporation law has become a

freely

granted

much more

im-

portant and extensive branch of jurisprudence.* Hence also
the corporations of one State were for a long time encour-

aged to engage freely
are

still

in business in

any of the

others,

and

Up

admitted for this purpose on easy terms.^

to

1839, on the other hand, no case was to be found in the
EngHsh reports of a suit brought by a foreign corporation

on an English contract.^
The first general incorporation law, since the daj's of

Queen Elizabeth, was enacted by New York in 1784. Delaware followed in the same line in 1787,'* and Pennsylvania
in 1791.^
The system thus early inaugurated and since so
extensively pursued, of free incorporation, offered to all on
equal terms, removed the foundations of the common-law
doctrine that to charter a corporation indicated special confidence in those named as corporators, and so implied a trust
in the artificial person thus created which justified a liberal
construction of its rights and powers. In its application to
municipal corporations not only was this view early abandoned by our courts, but they have gone to what might be
regarded as the other extreme and hold that no powers are
implied in their favor which are not either such that their
possession is necessary for the proper exercise of those expressly granted, or indispensable to the fulfilment of the
public purposes to be attained.®

•Commonwealth v. Arrison, 15 Sergeant & Rawle's Reports, 131.
Bushel V. Commonwealth Ins. Co., 15 Sergeant & Rawle's Reports,

'

176.
'

IngersoU, arguendo, in

Bank

of Augusta

v.

Earle, 13 Peters' Reports,

573.

*Lmps

of Delaware (ed. of 1797), II. 879.

Baldwin, Modern Political Institutions, 174, 194.
Merrill v. Monticello, 138 United States Reports, 673, 681
Danbury, 65 Connecticut Reports, 294, 300.
°

"

;

Crofut

v.

PART

VI.

CONTRACTS
59.

The History

of Assumpsit.

James Barr Ames.
60.

The History

of Parol Contracts prior to Assumpsit.

James Barr Ames.
61.

The History

of Contract.

John William Salmond.
62.

The History of
in

the Beneficiary Third Person's Action

Assumpsit.

Ceawford Dawes Hening.
63.

The History

of Agency.

Oliver

Wendell Holmes,

Jr.

OtIIEB ReFEREKCES OS THE SUBJECT OF THIS PaBT ARE A» FOLLOWB:
History of the Common I,nw Theory of Contract, by C. Morse (Can-

ada

l.inv'.l.mrnal. 19ai,

The Doetrine of
189.?). ce. Ill,

XXXIX,

379-:«5).

Consicleriition, in English

Law, by E. Jcnks (London,

IV.

The Foundations of I^gal Liability, by T.
1906), vol. II, cc. I-IV, yol. Ill, cc. X-XVI.

A. Street

(Northport,

69.

THE HISTORY OF ASSUMPSIT

^

By James Barr Ames *
EXPRESS ASSUMPSIT

I.

THE

mysterj' of consideration has possessed a peculiar

upon the English Law of Con-

fascination for writers

No

tract.

fewer than three distinct theories of

its

origin

have been put forward within the last eight years. According to one view, " the requirement of consideration in all
parol contracts is simply a modified generalization of quid
pro quo to raise a debt by parol." ^ On the other hand, consideration is described as " a modification of the Roman principle of causa,

into the

common

adopted by equity, and transferred thence
law."

A

*

third learned writer derives the

action of assumpsit from the action on the case for deceit, the

damage

to the plaintiff in that action being the forerunner
of the " detriment to the promisee," which constitutes the

consideration of

To

all

parol contracts.

the present writer

®

it

sideration to a single source.
less

seems impossible to refer con-

At

the present

day

it is

doubt-

just and expedient to resolve every consideration into a

detriment to the promisee incurred at the request of the
promisor.
But this definition of consideration would not
' This Essav was first published
in the Harvard Law Review, vol. II
(1888), pp. i-lS, 53-69, 3T7-380. Additions made by the author on revising it for this Collection are enclosed in brackets.
' A biographical note of this author is prefixed to Essay No. 43, in
Vol. II of this Collection.
'Holme.s, Early English Equity, 1 L. Q. Rev. 171 ante, Essay No. 41;
The Common Law, 28,5. A similar opinion had been previously advanced
by Professor Langdell. Contracts, § 47.
*Salmond, History of Contract, 3 L. Q. Rev. 166, 179 infra. Essay

No.

61.

Hare, Contracts, Ch. VII. and VIII.
" It seems proper to say that the substance of this article was in manuscript before the appearance of Judge Hare's book or Mr. Salmond's
"

Essay.
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have covered the cnscs of the sixteenth century. There were
then twoihstinct forms of consideration: (1) detriment; (2)
a precedent debt. Of these, tietriment was the more ancient,
having hecome estabhshed, in substance, as early as l.'iO-l'.
On llie oilier hand, no case has been found recognizing^ the
validity of a promise to pay a precedent debt before 1542.
These two species of consideration, so different in their
nature, are, as would be surmised, of distinct origin.
The
history of detriment

is

bound up with the history of

special

assumpsit, whereas the consideration based upon a precedent
debt must be studied in the development of indebitatus as-

These two forms of assumpsit

sumpsit.

will,

therefore, be

treated separately in the following pages.

The

which an assumpsit was laid in the
were
cases
against
a fcrr^'man who undertook
declaration
over
carry
plaintiff's
horse
to
the
the river, but who overwhereby
horse
was drowned
the
against
loaded the boat,
to
who
undertook
cure
the
surgeons
plaintiff or his animals,
but who administered contrary medicines or otherwise unskilfully treated their patient;- against a smith for laming
a horse while shoeing it;' against a barber who undertook
to shave the beard of the plaintiff with a clean and wholesome razor, but who performed his work negligently and
unskilfully to the great injury of the plaintiff's face;*
against a carpenter who undertook to build well and faithearliest cases in

;

fully,

In

'

but who built unskilfully.*
all

these cases,

to recover

damages

it

will

be observed, the plaintiff sought

for a physical injury to his person or

property caused by the active misconduct of the defendant.
of the assumpsit of the defendant was for cen-

The statement

Y. n. ?2 .Ass. Ot, pi. U.
Y. n. VJ E(i. in. l>, )>1. II 11 R. II. Fiti. Ab. Act. on the Cnsp. 37;
Y. n. 3 H. VI. :l(i. pi. :H; (Pricir v. Hillcsford. 17 Ynrksliirr Arrlicol.
Soc'v. Hccord S.-rics, TH] Y. H. 1!> II. VI. VO, ])1. ,5; Y. H. 11 Kd. IV. 6,
pi. iO; Powtunrv r. Walton, I Holl. Ab. 10, pi. 5; Slater i'. Bnkcr, 2
Wlls. 359; Scars' r. Prentice, « Ka.st, :U8.
•Y. H. Hi K(I. III. I!), pi. 19; Y. n. U' Ed. TV. 13, pi. 9 (lemble).
'M H. VII. Ra.st. Knt. 2, b. I.
•Y. n. II H. IV. 3.S. pi. fiO; Y. B. 3 H. VI. 3fi. pi. 33; Y. B. 90
H. VI. 31, pi. 4; Y. B. 91 H. VI. 55, pi. U; 1« H. VII. Keilw. SO, pi. 1;
21 M. VII. Kcilw. 77, pi. 25; Y. B. 21 H. VII. 41, pi. fifi; Co(ffts v.
Bernard. -' I,d. Hnv. 909. 920; Elsee v. Gatward, 5 T. R. 14,1. See also
Best c. Yafes, 1 Vent. 268.
'

'

:

^
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But the acand arc not to-day, regarded as
actions of contract. Tliey have ahvays sounded in tort. Consideration has, accordingly, never played any part in the
declaration.
In the great majority of the cases and preceIn
dents there is no mention of reward or consideration.
Powtuary v. Walton (1598), a case against a farrier who
undertook to cure the plaintiff's horse, and who treated it
so negligently and unskilfully that it died, it is said " Action on the case lies on this matter without alleging any
turics,

it is

true,

deemed

essential in tlie count.

tions wore not orifrjnally,

'

:

consideration, for his negligence

is

the cause of the action,

and not the assumjisit.
The gist of the action being tort,
and not contract, a servant,^ a wife,^ or a child,* who is
injured, may sue a defendant who was employed by the
master, the husband, or the father. Wherever the employment was not gratuitous, and the employer was himself the
party injured, it would, of course, be a simple matter to
frame a good count in contract. There is a precedent of
assumpsit against a farrier for laming the plaintiff's horse.
But in practice assumpsit was rarely, if ever, resorted to.
What, then, was the significance of the assumpsit which
appears in all the cases and precedents, except those against
a smith for unskilful shoeing.'' To answer this question it
is

necessary to take into account a radical difference between

modern and primitive conceptions of

legal liability.

The

original notion of a tort to one's person or property was an

injury caused by an act of a stranger, in which the plaintiff
did not in any way participate. A battery, an asportation
of a chattel, an entry upon land, were the typical torts. If,

on the other hand, one saw

fit

there was, without more, no tort.
the risk of

all

come
and damage ensued,

to authorize another to

into contact with his person or property,

The person injured took

injurious consequences, unless the other ex-

pressly assumed the risk himself, or unless the peculiar nature
of one's calling, as in the case of the smith, imposed a cus1 Roll. Ab. 10. pi. 5.
See also to the same
Everard v. Hopkins, i Bulst. 333.
'Pippin V. Sheppard, 11 Price, 400.
« Gladwell v. Steggall, 5 B. N. C. 733.
'2 Chitty, PI. (7 ed.) 458.
'
=

eflFect,

Reg. Br. 105

b.
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This conception

toiiinrv ciiilv to act witli reasonable skill.
is

will siiown 1)V the reiimrks of the

judges

in

ii

case afjaiiist

a horse-doctor;' Newton, C. J.: "Perhaps he applied his
niedicinis (If sou hon grr, and afterwards your horse died;
now, since he did it de son bon grc, you shall not have an
My horse is ill, and I come to a horse-doctor
action.
advice,
and
he tells me that one of his horses had a similar
for
that
he applied a certain medicine, and that he
trouhie. anil
same
for
my horse, and does so, and the horse dies;
will do the
plaintiff
have
an action? I say. No." Paston, J.:
shall the
" You have not shown that he is a common surgeon to cure
such horses, and so, although he killed your horse by his
medicines, you shall have no action against him without an
assumpsit." Newton, C. J.: "If I have a sore on my hand,
and he applies a medicine to my heel, by which negligence
my hand is maimed, still I shall not have an action unless
he undertook to cure me." The court accordingly decided
that a traverse of the assumpsit made a good issue. ^
.

It

is

.

.

believed that the view here suggested will explain the

following passage in Blackstone, which has puzzled man}' of

"If

his readers:

a smith's servant lames a horse while he

shoeing him, an action
the servant."

This

*

lies
is,

is

against the master, but not against

of course, not law to-day, and prob-

ably was not law when written.

Blackstone simply repeated

the doctrine of the Year-Books.'

The

pressly assumed to shoe carefully

;

servant had not ex-

he was, therefore, no

more liable than the surgeon, the barber, and the carpenter,
who had not undertaken, in the cases already mentioned.
This primitive notion of legal
disappeared from the law.

liability has, of course, entirely

An

is no longer an
and there is, there-

assumpsit

essential allegation in these actions of tort,

no semblance of analogy between these actions

fore, little or

and actions of contract.

An

express assumpsit was originally an essential part of

the plaintiff's case
•

Y. n. in M. VI.

•

.Sec to the

snmp

in

4<),

another class of actions, namely, actions
pi.

.'5.

effect Y. B. tH Ed. III. 0. pi. 11

Act. on Cnsp. 37: Hn.st. Ent. 463
• 1

•

ni.

Y. B.

Com.

n

;

11

R.

II.

Fitz.

Ab.

b.

431.

E<1.

IV.

0, pi.

10;

1

Roll.

Ab.

94, pi.

1

;

1

Roll.

Ab. 9i,

pi. 1.

;

59.

AMES: HISTORY' OF ASSU}fPSIT

263

on the case against bailees for negligence in the custody of
This form of the action on
the things intrusted to thcni.
the case originated later than the actions for active miscon-

by
The normal rem-

duct, which have been already considered, but antedates,

some
edy against a

fifty years, the action of assum])sif.

But there were strong
reasons for the introduction of a concurrent remedy by an
action on the case. The plaintiff in detinue might be defeated
by the defendant's wager of law if he had paid in advance
bailee

was detinue.

;

forj,the safe custody of his property, he could not recover

in Betinue his

money, but only the value of the property

detinue could not be brought in the King's Bench by original
writ; and the procedure generally was
that in case.

It

is

less satisfactory

than

not surprising, therefore, that the courts

permitted bailors to sue

in case.

The

to have come in as early as 1449.^

innovation would seem

The

plaintiff

counted

that he delivered to the defendant nine sacks of wool to keep
that the defendant, for six shillings paid him by the plaintiff, assumed to keep them safely, and that for default of
keeping they were taken and carried away. It was objected
One of the
that detinue, and not case, was the remedy.
judges was of that opinion, but in the end the defendant
abandoned his objection; and Statham adds this note:
.

*'

et credo the reason of the action lying

is

.

.

because the de-

fendant had six shillings which he [plaintiff] could not recover in detinue."

The

bailor's right to sue in case instead

of detinue was recognized by implication in 1-172,^ and was
expressly stated a few years later.^

The

action against a bailee for negligent custody was

looked upon, like the action against the surgeon or carpenter
for active misconduct, as a tort, and not as a contract.

The

immediate cause of the injury in the case of the bailee was,
it is true, a nonfeasance, and not, as in the case of the sur-

geon or carpenter, a misfeasance. And yet, if regard be
had to the whole transaction, it is seen that there is more than
a simple breach of promise by the bailee. He is truly an
Statham Ab. Act. on Case (27 H. VI.).
'Y. B. 12 Ed. IV. 13, pi. 10.
» Y. B. 2 H. VII. 11, pi. 9; Keilw. 77, pi. 25; KeUw. 160,
27 H. VIII. 25, pi. 3.
'

pi. 2;

Y. B.

2G4
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He

actor.

liikes

tlie

goods of the bnilor into

his custody.

This net of tukiiig possession of the goods, his assumpsit to
keep them safely, and their subsequent loss by his default,

The action against the bailee
together nmde up the tort.
sounding in tort, consideration was no more an essential part
of the count than
in the

reign of

it

was

in

Early

actions against a surgeon.

Henry VHI., Moore, Sergeant,

said, without

contradiction, that a bailee, witii or without reward, was liable for careless loss of
is

common

goods either

in

detinue or

ca.se ;*

and

it

learning that a gratuitous bailee was charged for

negligence in the celebrated case of Coggs

7'.

Bernard.

If

there was, in truth, a consideration for the bailee's under-

taking, the bailor might, of course, declare in contract, after
special assumpsit
in fact, there are

was an established form of action. But,
few instances of such declarations before

the reign of Charles

I.-

P^ven since that time, indeed, case
if

not the more frequent,

bailee.*

Oddly enough, the ear-

has continued to be a frequent,

mode of declaring against a
liest

attempts to charge bailees

in

assumpsit were made when

the bailment was gratuitous.

These attempts, just before
and after 1600, were unsuccessful, because the plaintifTs
could not make out any consideration.'' The gratuitous bailment was, of course, not a benefit, but a burden to the defendant and, on the other hand, it was not regarded as a detriment, but an advantage to the plaintiff. But in 1623 it was
finally decided, not without a great straining, it must be
;

conceded, of the doctrine of consideration, that

might be charged

in

The analogy between

the action against the bailee

that against the surgeon holds also
•

Keilw.

'

[As

IfiO, pi.

a bailee

assumpsit on a gratuitous bailment."
in

and

regard to the necessity

2 (1510).

Alcorn i'. W'estbrook 1 Wils.
it wns objected in
Assumpsit wns not the proper form of action against a

Infp ns 1715,

115, llmt
ple<lpec. I

• In
Williams r. I.loycl, W. .Tones, 179; .\non., Oomb. 371; Copps v.
Bernard.
I.d. Ilnv. !!(')!»; .Shrlton f. Osborne, 1 Biirnnrd. ^(iO; 1 .Selw.
.V. P. (l:l ,<}.) *»8,' s. c; Brown r. Dixon, 1 T. R. i7V, the declarations
were framed in tort.
« Ilowlet
r. Osborne, Cro. El. 380; Bichcs r. Bripps, Cro. F.l. «83.
Yelv. \; (Jnme r. Hiirvie, Yelv. ,50; I'ickns r. Guile, Yelv. 1?8. .See, also,
Gcllve r. Clark, N'ov, 126, Cro. Jac. 188, s. c; and compare Smith's ca.se,
-'

8 I^n. 88.
• Whcatley

v.

Low, Pnlm.

981, Cro. Jac. 669,

s.

c.
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of alleging an express assumpsit

by the defendant.
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Bailees

whose calling was of a quasi public nature were chargeable
by the custom of the realm, without any express undertaking.
Accordingly, so far as the reported cases and precedents
disclose, an assumpsit was never laid in a count in case against
a common carrier^ or innkeeper^ for the loss of goods.
Tliey correspond to the smith, who, from the nature of his
trade, was bound to shoe skilfully. But, in order to charge
other bailees, proof of an express assumpsit was originally
indispensable. An assumpsit was accordingly laid as a matter of course in the early cases and precedents.
Frowyk,
J., says, in 1505, that the bailee shall be charged " per
cest parol super se assumpsit."^
In Fooley v. Preston,*
Anderson, Chief Justice of the Common Bench, mentions, it
is true, as a peculiarity of the Queen's Bench, that " it is
usual and frequent in B. R. if I deliver to you an obligation
to rebail unto me, I shall have an action upon the case without an express promise."
And yet, twelve years later, in
Mosley v. Fosset^ (1598), which was an action on the case
for the loss of a gelding delivered to the defendant to be
safely kept and redelivered on request, the four judges of
the Queen's Bencli, although equally divided on the question
whether the action would lie without a request, which would
have been necessary in an action of detinue, " all agreed that
without such an assumpsit the action would not lie."®
But

C

' 1 RoU. Ab.
2, pi. 4; Rich r. Kneeland, Hob. 17; 1 Roll. Ab. 6, pi. 4;
Kenrig v. Eggleston, Al. 93; Nichols r. More, 1 Sid. 36; Morse r. Slue,
1 Vent. 190, 238; Le%ett r. Hobbs, 2 Show. 127; Chamberlain v. Cooke,
2 Vent. 75; Matthews v. Hoskins, 1 Sid. 244; Upshare v. Aidee, Com.

Heme's Pleader, 76; Brownl. Ent. 11; 2 Chittv, PI. (1 ed.) 271.
Y. B. 42 Lib. A.SS. pi. 17; Y. B. 2 H. IV. 7, pi. 31; Y. B. 11 H. IV.
45, pi. 18; Cross v. Andrews, Cro. El. 622; Gellve v. Clark, Cro. Jac.
189; Beedle r. Xorris, Cro. Jac. 224; Heme's Pleader, 170, 249.

25;

'

Keilw. 77, pi. 25.
Leon. 297.
^ Moore,
The criticism in
543, pi. 720
1 Roll. Ab. 4, pi. 5, s. c.
Holmes' " Common Law," 155, n. 1, of the report of this case seems to
be without foundation.
"See also Evans v. Yeoman (1635), Clayt. p. 33: "Assumpsit. The
case upon evidence was, that whereas the plaintiff did deliver a book
or charter to the defendant, it was holden that unless there had been
an express promise to redeliver this back again, this action will not lie."
The writer is tempted to suggest here an explanation of an anomalj
If, by the negligence of a tenant-at-will, a fire
in the law of waste.
breaks out and destroys the house occupied by liim as tenant, and
'
*

1

;

2G6
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COST li ACTS

»'/•

till-

liij)sc

of time an express undertaking of the hiiilee

as wc liave already ^eeIl it was disj)ensed
surgeon
or carpenter. The acceptance
witli in tlie case of a
bailor
created
a duty to take care of
of tlie goods from tlie
them in the same manner that a surgeon who took charge

ceiiseil to l)e re(juireil,

of a patient became bound, without more,
to treat him with reasonable

Symons

r.

Darknoll

^

in

modern

times,

skill.

(lG!i9) was an action on the cas<

against a lighterman, but not a common lighterman, for the
" And, although no promise,
loss of the plaintiff's goods.
the court thought the plaintiff shoidd recover; " Hyde, C. J.,

adding: " Delivery makes the contract." The later precedents in case, accordingly, omit the assumpsit.^
There is much in conniion between the two classes of actions
on the case already discussed and still a third group of actions on the case, namely, actions of deceit against the vendor
This form of action,
of a chattel upon a false warranty.
like the others, is ancient, being older, by more than a century, than special assumpsit. The words super xc atisumpsit
were not used, it is true, in a count upon a warranty; but
the notion of undertaking was equally well conveyed by " warrant isando vend id it."
another also bolonpinp to his laiuUord, \\c must respond in dmnnpcs to
the landlord for the loss of the latter, hut not of the former. I.othrop
This is an illustration of the rule that a
r. Thayer, 138 .Mns.s. 46t>.
tenant-al-will is not liable for neplifrent or permissive waste.
Is it not
probable that the tenant-at-will and a bailee were oripinally reparded
In other words, neither was bound to puard with
in the same lipht?
care the property intrusted to him in the absence of a special undertaking to that effect. This primitive conception of liability disappeared
in the ease of chattels, but persisted in the case of land, as a rule
afTecfinp real ))ropcrty would naturally persist.
In the Countess of
Salop p. Crompton, Cro. lil. 777, 7S-1, 5 Hep. 13, 9. c, a ease apainst n
tenant-at-will, CJawdy, J., admits the liability of a shepherd for the
Rut here
loss of sheep, " because he there took upon him the charpe.
he takes not any charpe upon him, but to occupy and pay his rent."
So also in C'opps r. Bernard, 2 I.d. Kay. 909. Powell, ,1., referrinp to
the case of the Countess of .Salop, says: " .'\n action will not lie apainst
n tenant-at-will penerally, if the bouse be burnt down. But if the action
had been founded upon a si)ceial undertakinp, as that in consideration
the lessor would li-l him live in the house he promised to deliver up the
house to him apain in as pood repair as it was then, the action would
have lain u])on that special undertakinp. But there the action was laid
generally."
« Palm. 5?3. See, also. Stanian
r. Davies, 3 I.d. Uav. "95.
•2 Inst. Cler. 185; 2 Cliitty, PI. (7 ed.) 50C, 507.
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Notwithstaiuling the uiulcrtiiking,
its origin,

earliest reported case

tliis

action also was, in

In what

a pure action of tort.

upon a warranty,'

2G7

is,

perhaps, the

the defendant ob-

is in the nature of covenant, and that
the plaintiff shows no specialty but " non allocatur, for it is

jects that the action

a writ of trespass." There was regularly no allusion to consideration in the count in case; if, by chance, alleged, it

counted for nothing." How remote the action was from an
action of contract appears plainly from a remark of Ciiokc,
J. " If one sells a thing to me, and another warrants it to
:

be good and sufficient, upon that warranty made by parol,
but if it was by deed,
I shall not have an action of deceit
;

That is to say, the
I shall have an action of covenant." ^
familiar
in later times, was
parol contract of guaranty, so
Brian,
C. J., agreed,
then unknown. The same judge, and
although Littleton, J., inchned to the opposite view, that if
a servant warranted goods which he sold for his master, that
no action would lie on the warranty. The action sounding in
tort, the plaintiff, in order to

show,
is,

in addition to his

a sale

;

charge the defendant, must

undertaking, some act by him, that

but the owner was the

seller,

or servant, in the cases supposed.

A

and not the friend
contract, again,

properly, a promise to act or forbear in the future.

is,

But the

must be, as Choke, J., said, in the
same case, upon a warranty of a thing present, and not of
a thing to come. A vendor who gives a false warranty may
be charged to-day, of course, in contract
but the concepaction under discussion

;

tion of such a warranty, as a contract,
art V. Wilkins,'' decided in 1778,

is

instance of an action of assumpsit

is

quite modern.

Stu-

said to have been the first

upon

a vendor's warranty.

We

have seen that an express undertaking of the defendant was originally essential to the actions against surgeons
or carpenters, and bailees. The parallel between these ac-

and the action on a warranty holds true on this point
A case in the Book of Assises is commonly cited, it is
true, to show that from very early times one who sold goods,

tions
also.

»Fitz. Ab. Monst. de Faits, pi. 160 (1383).
•Moor V. Russel, Skin. 104; 2 Show. 284, s. c.
»Y. B. 11 Ed. IV. 6, pi. 11.

*3 Doug.

18.

;

268
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VI.

knowing

thnt he htul no title to them, was liable in nn action

on the case for deceit.' This may have been the law.* But,
this possible exception apart, a vendor was not answerable

any defect of title or quality in the chattels
had either given an express warranty, or was
under a public duty, from the nature of his calling, to sell
A taverner or vintner was
articles of a certain quality.
bound as such to sell wholesome food and drink.' Their
position was analogous to that of the smith, common carrier,
and innkeeper.
The necessity of an express warranty of quality in all other
cases is illustrated by the familiar case of Chandelor v.
Lopus (1606-1607). Tiie count alleged that the defendant
sold to the defendant a stone, affirming it to he a bezoar
stone, whereas it was not a bezoar stone. The judgment of
the King's Bench, that the count was bad, was affirmed in the
Exchequer C'liamlier, all tlic justices and barons (ixccpt Anderson, C. J.) holding " that the bare affirmation that it was
a bezoar stone, without warranting it to be so, is no cause
of action; and although he knew it to be no bezoar stone,
to the vendee for
sold, unless he

''

it

yet,

for every one in selling his wares will

not material;

is

that his wares are good, or that his horse

afllrni
if

he does not warrant them to be so,

The same

it

is

is sound
no cause of

repeated in Bailie v. MerLopus has recently found an
able defender in the pages of this Rkvikw.
In the number
for November, 1887, Mr. R. ('. McMurtrie urges that the

action."
rill.'

The

doctrine

case of Chandelor

is

7".

decision was a necessary consequence of the rule of pleading

that the pleader must state the legal

cff"cct

of his evidence,

and not the evidence itself. It is possible that the judgment
would have been arrested in Chandelor 7'. Lopus, if it had
come before an English court of the present century." But
'

3 Y. B.

•

r.

19, I.lh.

But sec Krnrick

Viiiiplinn, Cro.

V.
Cro.

Ass. pi.
r.

.Tiic.

fl.

Moore, 13(5, per Gnwdy. J., and Roswell
per Tnnflrld. C. n.
:n; Krilw. PI, pi. Ifi; Hoswell r. Vaughnn.

Biirprs.
Iflfi,

n. 9 II. VI. .l.'}, pi.
lOfi; niirnl.v r. Bollett.

,1/10.

•Dv. -5

1(>

.M.

&

\V. (i+V, (i5l.

(33); Cro. .Inc. \.
• 1
Uoll. R. 27.';.
See niso Lenkins r. Cllinrd. 1 Keb. 599, per .Tones.
• Bill see Crosse r. Gnrdner. S Mod. 961, Comb. 113, s. c;
Medina v.
Slougbton, 1 Ld. Uuy. 593, 1 Sulk. 310, s. c.
n. n.
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it is certain tlmt the judges in tlie time of James I. did not
proceed rpon this rule of pleading. To their minds the word
" warrant," or, at least, a word equally importing an express

undertaking, was as essential

in

a warranty as the words of

promise were in the Roman stipulatio. The modern doctrine
of implied warranty, as stated by Mr. Baron Parke in Barr v.
Gibson,' " But the bargain and sale of a chattel, as being of a

particular description, docs imply a contract that the article
sold

is

of that description," would have sounded as strangely

in the ears of the early lawyers as their archaic doctrine

sounds in ours. The warranty of title stood anciently upon
the same footing as the warranty of quality.But in Lord
Holt's time an affirmation was equivalent to a warranty,^ and
to-day a warranty of

mere fact of

title

is

commonly implied from the

selling.'*

However much

the actions against a surgeon or carpenter

for misfeasance, those against a bailee for negligent custody,

and, above

all, those against a vendor for a false warranty,
have contributed, indirectly, to the introduction of spe-

may

cial assumpsit, there is

yet a fourth class of cases which seem

to have been more intimately connected with the development
of the modern parol contract than any of those yet consid-

These cases, also, like the actions for a false warranty,
were actions on the case for deceit.
That their signif-

ered.

icance

may

be fully appreciated, however, it will be well to
a short account of the successive attempts to maintain an action for the simple breach of a naked parol promise,
give

first

«. e.,

for a pure nonfeasance.

The

earliest of these attempts was in 1400, when an action
was brought against a carpenter for a breach of his undertaking to build a house. The court was unanimous against

the plaintiff, since he counted on a promise, and showed no
specialty.^
'
=

In the same reign there was a similar case with

3 M. & W. 390.
Co. Lit. 102 a;

(a),

s.

Springnell

Allen (1649) Al. 91, i East, 448, n.

r.

c.

Crosse !'. Gardner, 3 Mod. 261
1 Show. 65, s. c.
Medina v. Stough1 Ld. Ray. 593, 1 Salk. 210, s. c.
'Eichholtz V. Bannister, 17 C. B. N. s. 709; Benj. Sale (3 ed.), 630'

;

ton,
631.

'Y. B. 2 H. IV.

3, pi. 9.

;

270

yi-

the same
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of judicial opinion wu;,
years
later in a case against
somewhat interrupted fifteen
lirciicli
of
promise
to huild a mill witliin
a millwriplit on a

Tlic

result.'

Martin, J., like his preileccssors, was against
Cockayne, J., favored it. Babington, C. J., at
first agrwd with f'ocknyno, J., hut was evidently shaken hy
the remark of Martin, J. " Truly, if this action is main'
tained, one shall have trespass for breach of any covenant

a certain

time.

the action;

:

in the world," for

lie

then said:

"Our

talk

is

idle,

for they

judgment. Plead and say what you
will, or demur, and then it can be debated and disputed at
The case went off on another point. ^ Martin, J.,
leisure."
appears finally to have won over the Chief Justice to his
view, for, eight years later, we find Babington, C. J., Martin
and Cotcsmore, J J., agreeing in a dictum that no action will
lie for the breach of a parol promise to buy a manor.
Paston, J., showed an inclination to allow the action.*
In 1435
he gave effect to this inclination, holding, with Juyn, J.,
that the defendant was liable in an action on the case for
the breach of a parol promise to procure certain releases
for the plaintiff.'' But this decision was ineffectual to change
the law. Made without a precedent, it has had no following.
have not denuirreil

in

Y. B. n H. TV. 3.S, pi. fiO. See also [Whdrr r. Hiirhvnden, 2 Cal.
Ch. II; Wall r. Hret-se. 10 .Sold. Socy. \(>. H) as in Y. B.'-M Hen. VI.
55, pi. \2; Diversitir of Cotirts, Chanccrio; .Sharinpton r. Strntton,
Plow. 39H; Pnpe r. Moiilton. Dv. ;?<)6, a. pi. 22] 7 H. VI. 1, pi. 3;
lAnon. (ISOU) Koilw. 50, pi. i\.
' Covenant was often iisi<I in flic old books in the sense of ajfrccment,
a fact sonielinies overlooked, as in Ilarc. Contracts, 13rt, \X>.
' V. n. 3 H. VI.
One of the objections to the count was
36, pi. 33.
that it did not disclose how much the defendant was to have for his
work.
The remarks of the jud)res and counsel upon this objection
seem to have been penerally misapprehended. Holmes, Common I,aw,
267, 285; Hare, Contracts,' 16?.
The i)oint was this: Debt w(ndd lie
only for a simi certain. If, then, the price had not been agreed upon
for buildinp the mill, the millurifrht, after completing the mill, woidd
(ret ncithinjf for his labor.
It could not, therefore, be ri(:ht to cliarifo
nim in an action for rcfusinp to throw away his time and miuicy. Babinfrton, C. .1., and Cockayne, .1., admitted the force of this argument, l)ut
the latter thought it must be intended that the parties had determined
the price to be iiaid. There is no allusion in the case to a quid pro
Inquo, or a consideration as a basis for the defendant's promise.
deed, the case i.s valueless as an authority upon the doctrine of con'

sideration.
•Y. B. 11
• Y. B. 14

H. VI.
H. VI.

18. pi. 10, 24, pi. 1, 55, pi. 26.

18, pi. 58.
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time of
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IV. 1ms been

repeatedly reaffirmed.'

The remaining actions on the case for deceit before menmay now be considered. In the first of these cases the

tioned
writ

is

given, and the reader will notice the striking resem-

blance between

its

phraseology and the later count

The defendant was

sit.

in

assump-

to answer for that he, for a certain

sum to be paid to him by the plaintiff, undertook to buy a
manor of one J. B. for the plaintiff; but that he, by collusion between himself and one M. N., contriving cunningly
to defraud the plaintiff, disclosed the lattcr's evidence, and
falsely and fraudulently became of counsel with M. N., and
bought the manor for M. N., to the damage of the plaintiff.
All the judges agreed that the count was good. Babington,
C. J. " If he discovers his counsel, and becomes of counsel
for another, now that is a deceit, for which I shall have an
:

action on

my

Cotesmore, J. "I say, that matter
may by matter ex post facto be

case."

:

lying wholly in covenant

converted into deceit.

.

.

.

When

he becomes of counsel for

all that was before
which
deceit
shall
have
an action on his
he
only covenant, for

another, that

case."

is

a

deceit,

and changes

^

The

act of the defendant did not affect,

it is

true, the per-

son or physical property of the plaintiff. Still, it was hardly
an extension of the familiar principle of misfeasance to re-

gard the betrayal of the plaintiff's secrets as a tortious invasion of his rights. But the judges encountered a real difficulty in applying that principle to a case that came before
» Y. B. 20 H. VI. 25, pi. 11, per Newton, C. J.:
Y. B. 20 H. VI. 34,
pi. 4, per Avscoghe, J.; Y. B. 21 H. VI. 55. pi. 12. Y. B. 37 H. VI. 9,
pi. 18, per iloyle, J.; Y. B. 2 H. VII. 11, pi. 9, and Y. B. 2 H. VII.

per Townsend, J.; 18 H. VII. Keilw. 50, pi. 4, per curiam;
Coggs v. Bernard, 2 Ld. Rav. 909, 919, per
Lord Holt; Elsee v. Gatward, "s T. R. 143. Newton, "C. J., said on
several occasions (Y. B. 19 H. VI. 24 b, pi. 47; Y. B. 20 H. VI. 34,
pi. 4; Y. B. 23 H. VI. 43, pi. 28) that one who bargained to sell land
for a certain sum to be paid might have debt for the money, and, therefore, on the principle of reciprocity, was liable in an action on the
case to his debtor. But this view must he regarded as an idiosyncrasy
of that judge, for his premise was plainly false. There was no quid
pro quo to create a debt [Fortescue dissented from Ne%vton C. J. in
Y. B. 20 Hen. VI. 35, pi. 4].
' Y. B. 11 H. VI. 18, pi. 10, 24, pi. 1, 55, pi. 26.
See also Y. B. 20 H.
12, pi.

Doct.

VI.

15,

&

St. Dial. II. c. 24;

25, pi. 11.
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the Exchixjucr Clianibcr

(i

few years Inter.'

deceit in the Kiiifj's Bench, the

with the defendant to Iniy

biirf^uiiuMl

for

£100

in

It whs n. hill of
counting that he
of him certain land

pliiiiitifT

hand paid, but that the ticfendant had enfeoffed

another of the land, and so deceived him. The proini.se not
being binding of itself, how could the enfeoffment of a
stranger be a tortious infringement of any right of the plainWhat wns the distinction, it was urged, between this
tiff.-"
case and those of pure nonfeasance,

in

which confessedly there

was no remedy.' So far as the plaintiff was concerned, as
Ayscoghe, J., said, " it was all one case whether the defendant
made a feoffment to a stranger or kept the land in his own
hands."
He and Fortescuc, J., accordingly thought the
count bad.

A

of the action.

majority of

tlie

judges, however, were

But the case was adjourned.

in

favor

Thirty-five

years later (1476), the validity of the action in a similar
case was impliedly recognized." In 14S7 Townscnd, J., and

Brian, C. J., agreed that a traverse of the feoffment to the
stranger was a good traverse, since "that wns the effect of
the action, for otherwise the action could not be mainIn the follow ing year,'* the language of Brian,
most
explicit " If there be an accord between you
J., is
that
you
shall make me an estate of certain land,
and mc
another,
shall I not have an action on my
and you enfeoff
diccrct
Et Curia cum illo. For when he
Quasi
sic.
case.''

tained." '

C

:

undertook to make the feoffment, and conveyed to another,
this is a great misfeasance."
In the Exchequer Chamber case, and in the case following,
in 147(), the purchase-money was paid at the time of the barWhether the same was true of the two cases in the
gain.
time of Henry VII., the reports do not disclose. It is possible, but i)y no means clear, that a payment contemporaneous
Be
with the promise was not at that time deemed essential.
that as it may, if money was in fact paid for a promise to
convey land, the breach of the promise by a conveyance to a
stranger was certainly, as already seen, an actionable deceit
•

•
•

Y.
Y.
Y.
Y.

B.
n.
B.
B.

?0 n. VI. 34,

pi. 4.

10 r.d. i\'. 9,

1)1.

2 H. VII. 12,

pi.

3 H. VII.

II.

j>l.

T.

15.
20.

I

,/.l/7:.S-;

,',9.
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by the time of Henry VII. This being so, it must, in the
nature of things, be only n question of time when the breach
of siic'li a promise, by making no conveyance at all, would

The mischief to the plaintiff was
The distinction between misfeasance

also be a cause of action.
identical in both cases.

and nonfeasance, in the case of promises given for money,
was altogether too shadowy to be maintained. It was formally abandoned in 1.504, as appears from the following extract from the opinion of Frowyk, C. J. " And so, if I sell
you ten acres of land, parcel of my manor, and then make
a feoffment of my manor, you shall have an action on the
case against me, because I received 3'our money, and in that
case you have no other remedy against me. And so, if I sell
you nn' land and covenant to enfeoff you and do not, you
shall have a good action on the case, and this is adjudged.
:

.

.

..

And

if

I covenant with a carpenter to build a house

and pay him £20 for the house to be built bj' a certain day,
now I shall have a good action on my case because of payment of money, and still it sounds only in covenant and without payment of nione^' in this case no remedy, and still if he
builds it and misbuilds, action on the case lies. And also for
nonfeasance,

if

money paid

case lies."

^

The

gist of the action being the deceit in breaking a promon the faith of which the plaintiff had been induced to part
with his money or other property, it was obviously immaterial
whether the promisor or a third person got the benefit of
ise

what the

plaintiff

gave up.

It

was accordingly decided,

in

1520, that one who sold goods to a third person on the faith
of the defendant's promise that the price should be paid,

might have an action on the case upon the promise."

This

decision introduced the whole law of parol guaranty.

Cases

in

which the plaintiff gave his time or labor were as much

within the principle of the new action as those in which he

parted with property. And this fact was speedily recognized.
In Saint-Germain's book, published in 1522, the student of
' Keilw. 77, pi. 25, which seems to be the same case as Y. B. 20 H.
VII. 8, pi. 18. 21 H. VII. 41, pi. 66, per Fineux, C. J., accord. See also
Brooke's allusion to an " action on the case upon an assumpsit pro tali
summa." Br. Ab. Disceit, pi. 29.
' Y. B. 12 H. VIII.
11, pi. 3.

»'/.
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liability of

a promisor: " If

made have a charge by reason

lie

to

whom

of the promise,

he simll have an action for that thing that was promthough he that made the promise have no worldly profit
by it." * From that day to this a detriment has always been
deemed a valid consideration for a j)romise if incurred at the
.

.

.

isetl,

promisor's request."
tJealousy of the

a

doui»tless

growing jurisdiction of the chancellors was
influence in bringing the common-law

potent

judges to the point of allowing the action of assumpsit.
in 1481, advised pleaders to pay more attention
to actions on the case, and thereby diminish the resort to
J., remarked, after that advice
Chancery ' and Fineux,
had been followed and sanctioned by the courts, that it was
no longer necessary to use a sul)paiia in such cases.*
That equity gave relief, before 1.500, to a plaintiff who
had incurred detriment on the faith of the defendant's promise, is reasonably clear, although there are but three reported
cases.''
In one of them, between 1SJ77 and 1399, the defendant promised to convey certain land to the plaintilT, who,
Fairfax, J.,

C

;

in the promise, paid out money
London and consulting counsel; and upon

trusting

in

travelling to

the defendant's

refusal to convey, prayed for a subptrna to compel the defendant to answer of his " disceit." * The bill sounds in tort
Doot. nnd Stiid. Dinl. 11. r. 24.
Y. B. ?- n. VIII. 2V, pi. 3: (Pccke v. Redman (1555), Dv. 113. the
cnrlirsf rrportod riisc of assumpsit upon miitunl promises]
Webb's
Case (LITS), % l.ron. 110; Richards r. Bartlrtt (lorti). I I.eon. IS;
Baxter r. Head (1.JH5), 3 Dver. 272, h. note; Foster r. .Scarlett (15Sfl).
Cro. El. 70; .Stiirlvn r. .Mbanv (I5SS). Cro. Kl. 57; (Kirhv r. Kccles
(1590) 1 Ix;on. IHfij; Greenlenf r. Barker (1590), Cro. Kl. 193; Knight
r. Hiishworth (1596), Cro. Kl. Ki9;
Bane's Case (Kill), 9 Hep. 93, I).
These aiithnrilies disprove the remark of Mr. Justice Holmes (Common
Law, :?87) that "the law oscillated for a time in the direction of reward,
ns the true essence of consideration."
In the cases citc<l in support of
that reniark the argument turned upon the point of benefit, as the only
arifuahle point.
The idea that the plaintiff in those eases had, in fact,
incurred a detriment would have se<-med preposterous. Professor Langdell's observations (Summary of Contract, 8 64) are open to similar
'

;

criticism.
'
*

Y. B. 21 Kd. IV. 23.
Y. n. 21 H. VII. H,

pi. 6.
pi.

fifi.

[Two

other cases arc given hv Mr. S. R. Bird in the .Antiquary vol.
IV, p. 185 and vol. V, p. 38. See 8 Harv. L. Rev. 25(i; infra, Essay
•

No,

fiO.)

•2

Cal. Ch. II.

I

;

59.

rather than
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contract, and inasmuch as even ccstuis que

use could not oonipcl a conveyance by their feoffees to use
at this time,

its

object was doubtless not specific perform-

Appilgarth V. Sergeantson ^ (1438) was also a bill for restitutio
It was brought
in integrum, savoring strongly of tort.
who
obtained
the
plaintiff's
defendant
had
money
a
against
who
to
marry
and
had
then
married
anpromising
her,
by
"
^
case,
tiiirty
grctc
deceit."
The
remaining
years
other in
ance, but reimbursement for the expenses incurred.

latcr,'^

does not differ materially from the other two.

The

defendant, having induced the plaintiff to become the pro-

curator of his benefice, by a promise to save him harmless
for the occupancy, secretly resigned his benefice, and the
plaintiff,

being afterwards vexed for the occupancy, obtained

by subpoena.
Both in equity * and at law, therefore, a remediable breach
of a parol promise was originally conceived of as a deceit
Assumpsit was in several instances distinthat is, a tort.
guished from contract.^ By a natural transition, however,
actions upon parol promises came to be regarded as actions
ex contractu.*^ Damages were soon assessed, not upon the
relief

Ch. XLI.
action on the case was allowed under similar circumstances in
1505, Anon., Cro. El. 79 (cited).
= Y. B. 8 Ed. IV. 4, pi. 11.
* The Chancellor
(Stillington) says, it is true, that a subpoena will
But neither
lie against a carpenter for breach of his promise to build.
this remark, nor the statement in Diversity of Courts, Chancerie, justifies a belief that equity ever enforced gratuitous parol promises [8
Harv. L. Rev. 255-258, Infra, Essay No. 60]. But see Holmes, 1 L. Q.
Rev. 172, 173; Salmond, 3 L. Q. Rev. 173. The practice of decreeing
specific performance of any promises can hardly be much older than
Bro. Ab. Act. on Case, pi. 72.
the middle of the sixteenth century.
The invalidity of a nudum
[See 1 Ames, Cas. in Eq. Jur. 37 n. 3.]
pactum was clearly stated by Saint-Germain in 1522. Doct. & St.
Little
[See similar statements in
Dial. II. Ch. 22, 23, and 24.
Treatise Concerning Writs of Subpoena. Doct. & St. (18 ed.) Appendix, 17, Hargrave L. Tr., 334, which was written shortly after 1523.]
"Y. B. 27 H. VIII. 24, 25, pi. 3; Sidenham v. Worlington, 2 Leon.
224; Banks i". Thwaites, 3 Leon. 73; Shandois r. Simpson, Cro. El. 880;
Sands v. Trevilian, Cro. Car. 107, 193. [Doct. & St. Dial. II. Ch. 23 and
24; Bret v. J. S. Cro. El. 756; Milles v. MiUes, Cro. Car. 241; Jordan
Contract meant originally what we now call
V. Tompkins, 6 Mod. 77.
a real contract, that is, a contract arising from the receipt of a quid
pro quo, in other words, a debt. See 8 Harv. L. Rev. 253, n. 3, Infra,
«

1 Cal.

^

An

A

Essay No. 60.]
'Williams v. Hide, Palm.

548, 549;

Wirral

v.

Brand,

1

Lev. 165.
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theory of reimbursement for tlie loss of flie thing givon for
the promise, but upon the principle of conipcnsfttion for the
Again, the liubility
fiiilure to obtiiin the tiling promised.
for

11

Hut after

tort cnili'd with the life of the wrong-<loer.

the struggle of a century,

it

was

decided that the per-

finally

sonal representatives of a deceased person were as fully liable

Assumpsit, however,
for his assumpsits as for his covenants.'
long retained certain traces of its delictual origin. The plea
of not guilty was good after verdict, " because there is a
Chief Uaron (iilbert explains the comdisceit alleged." general issue in assumpsit by the fact
scope
of
the
prehensive
"
action
is the fraud and delusion that
the
gist
of
the
that
the defendant hath offered the plaintiff

in

not jjerforming

the promise he had made, and on relying on which the plaintiff
is hurt."*
This allegation of deceit, in the familiar form:
" Yet the said C. D., not regarding his said promise, but

contriving and fraudulently intending, craftily and subtly,
to deceive and difniud the plaintiff,"

etc.,''

which persisted

is an unmistakeablc nuirk of the genealogy of the action. Finally, the consideration must move
from the j)laintiff to-day, because only he who had incurred

to the present century,

detriment uj)on the faith of the defendant's promise, could

maintain the action on the case for deceit

Henry VII.
The view

liere advanced
although reached by
with, it will be seen, and
first proclaimed by Judge
sit,

The

as to the origin of special assump-

an independent process, accords
it is hoped, the theory
Hare.
confirms,

thought to be the source of

Rep. S6; Sunders r.
Brown, Cro. KI. WO; Elrington

«'.

Common

I'lens,

be explained in

lfi03,

in

this action.*

I.O(rnte r. Pinrliion, 9

'Corhy
'

may

origin of indebitatus assumpsit

a fvw words: Slade's case," decided

'

the time of

in

But

is

commonly

this

is

a mis-

Cro. Jnc. 417.
Doslmnt, 1 Lev. 142.

p'sterliy,
r.

H'.i.

Impey's King's Bench (5 cd.), 486, the plender

Is directed to
Peer: " For the Ix)rds hnve ndjuil(rril it n ver)' liijrh contempt iind misdeniennor, in nny person, to
chnrjte them witli anv species of fraud or deceit."
• 4 Hep. 92 a
Yejv. 2\
Moore, i:«. (ifiT.
•Lnngdell, Conl. 8 4H; Pollock, Cont. (4 ed.) 14t; Mnrc, Cont. 1.30,
137; Salmond, 3 I,. Q. Hcv. 179, infra. Essay No. 61.
'

In

omit

tlicse

words

;

in <lrrliirin(r npninst

;

ii
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apprehension.
ise

is

Indebitatus assumpsit upon an express prom-

at least sixty years older

dence of

its

277

than Slade's case.'

The

evi-

existence throughout the lust half of the six-

There is a note by Brooke, who
"
Where one is indebted to me, and
died in 1558, as follows:
he promises to pay before Michaelmas, I may have an action
of debt on the contract, or an action on the case on the promise." ^
In ]\Ianwood v. Burston
(1588), Manwood, C. B.,
speaks of " three manners of considerations upon which an
assumpsit may be grounded: (1) A debt precedent, (2)
where he to whom such a promise is made is damnified by
doing anything, or spends his labor at the instance of the
promisor, although no benefit comes to the promisor
teenth century

is

conclusive.

'^

.

.

.

(3) or there is a present consideration."*
The Queen's Bench went even further. In that court proof
of a simple contract debt, without an express promise, would

support an indebitatus assumpsit.^

The

many

Judgments against a

years, resisted this doctrine.

other courts, for

debtor in the Queen's Bench upon an implied assumpsit were

Exchequer Chamber.^ But the
Queen's Bench refused to be bound by these reversals, and it

several times reversed in the

is

the final triumph of that court that

is

by Slade's

signalized

which the jury found that " there was no other
promise or assumption, but only the said bargain " and j'et
all the judges of England resolved " that everj' contract
executory implied an assumpsit."
Indebitatus assumpsit, unlike special assumpsit, did not
create a new substantive right
it was primarily only a new
form of procedure, whose introduction was facilitated by the
same circumstances which had already made Case concurrent
case,

in

;

;

Br. Ab. Act. on Case, pi. 105 (1543).
Br. Ab. Act. on Case, pi. 5.
» 2 Leon. 203, 204.
'See further. Anon. (B. R. 1572), Dal. 84, pi. 35; Pulmant's case
(C. B. 1585), 4 Leon. 2; Anon. (C. B. 158T), Godb. 98, pi. 12; GUI v.
Harwood (C. B. 1587), 1 Leon, 61. It was even decided that assumpsit
would lie upon a subsequent promise to pay a precedent debt due
by covenant. Ashbrooke v. Snape (B. R. 1591), Cro. El. 240. But
this decision was not followed.
Edwards v. Burr (1573), Dal. 104; Anon. (1583), Godb. 13; Estrigge w. Owles (1589). 3 Leon. 200.
Hinson v. Burridge, Moore, 701; Turges f. Beecher, Moore, 694;
Paramour v. Payne, Moore, 703; Maylard i\ Kester, Moore, 711.
1
'

=^

•*

;
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witli I)c-tiniic.

lUit us

cliiirgi'

tlie hnilcc,

cliarj^c

a debtor.

.so

it

an express nssunipsit was rc'r|iiisitc to
was for a loiifj time indispoiisaljle to

The

basis or cause of the action was, of

course, the snnie as the basis of debt,
Tliis

ln'iu'fit.

may

exphiin

tlic

i.

e.,

quid pro

i/iio,

consideration as either a detriment to the phiintifT or a
to

tlie

or

inveterate practice of defining
Ijcnefit

defendant.

Promises not being binding of themselves, but only because
of the detriment or debt for which they were given, a need

was naturally

felt

for a single word to express the additional

No word was
word " consideration." Soon
after tlie reign of Henry VIII., if not earlier, it became the
practice, in pleading, to lay all assumpsits as made in con.\nd these words besidcratione of the detriment or debt.'
came tlic i)ecuiiar mark of the technical action of assumpsit,
and

essential requisite of all parol contracts.

so apt for the purpose as

tlie

as distinguished from other actions on the case against sur-

geons or carpenters, bailees and warranting vendors, in which,
as we have seen, it was still customary to allege an undertaking by the defendant.
It follows, from what has been written, that the theory that
consideration is a " modification of quid pro quo" is not tenOn the one hand, the consideration of indebitatus
able.
assumpsit was identical with rpiid pro quo, and not a modification of

it.

On

the other Jiand, the consideration of detri-

ment was developed
and,

in

in

a

field

of the law remote from debt

view of the sharp contrast that has always been drawn

between special assumpsit and debt,

it is

impossible to believe

that the basis of the one action was evolved from that of
the other.r. .Sheldon (M>r,7), 3 I.con. 1, Moore. 13, Ron. & Onl. .57.
c, n ])n>inise is desrrilietl as made " in eonsiderntion of," etc.
An exnmlnntion of the orijtinnl records mipht disclose nn rnrlier use of
these technirnl words in eonneetion with nn nssunipsit. But it is n noteworthy fnrf, thnt in the reports of the hn1f-do7.en cnses of the rei(m of
Henrj' VIII. nnd F.dwnrd VI. the word "eonsiderntion" does not appear (Til Whiirwdod r. Oilihons (l.l""). Ooldsb. tS. Loon, (il, s. c.. it
was said by the Court to he "n Common Courte in artions upon the
cnse njtainst him. by whom the debt is due. to declare without nny

'In

.Tosrrlin

pi. 53.

H.

words

in ronfiftfiratinne

**].

Mr. Sahnond's criticism of this theory,
179; infra. Essay No. 61.
'.See

also

in

3

I,.

Q.

Rev.
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Nor can

that other theory be admitted

by which

279

consider-

ation was borrowed from equity, as a modification of tiic
Roman " causa." The word " consideration " was doubtless
first

used

in

equity

;

but without any technical significance

before the sixteenth century.'

Consideration

in

its

essence,,

however, whether in the form of detriment or debt, is a common-law growth. Uses arising upon a bargain or covenant

were of too late introduction to have any influence upon the
law of assumpsit. Two out of three judges questioned their
validity in 1505, a year after assumpsit was definitively established.But we may go further. Not only was the consideration of the common-law action of assumpsit not borrowed from equity, but, on the contrary, the consideration,
which gave validity to parol uses by bargain and agreement,
was borrowed from the common law. The bargain and sale
of a use, as well as the agreement to stand seised, were not
executory contracts, but conveyances.
No action at law
could ever be brought against a bargainor or covenantor.*
The absolute owner of land was conceived of as having in
himself two distinct things, the seisin and the use.
As he
might make liverj^ of seisin and retain the use, so he was
permitted, at last, to grant

The grant

away

the use

and keep the

seisin.

of the use was furthermore assimilated to the

grant of a chattel or money. A quid pro quo, or a deed,
being essential to the transfer of a chattel or the grant of
a debt,^ it was required also in the grant of a use. Equity

might conceivably have enforced uses wherever the grant was
by deed. But the chancellors declined to carry the innovation
'31 H. VI. Fitz. Ab. Subp. pi. 23; Fowler v. Iwardbv, 1 Cal. Ch.
LXVIII.; Pole V. Richard, 1 Cal. Ch. LXXXVIII.; Y. B. 20 H. VII.
10. pi. 20;

Br. FefF. al use, pi. 40;

Benl.

&

Dal. 16.

pi. 20.

Y. B. 21 VIII. 18, pi. 30. The consideration of blood was not sufficient to create a use, until the decision, in 1565, of Sharrington v.
Strotton, Plow. 995.
[See 2 Sel. Ess. Ang. Am. Leg. Hist. 746.]
' Plow.
298, 308
Buckley v. Simonds, Winch, 35-37, 59, 61 Hore
V. Dix. 1 Sid. 25, 27; Pybus v. Mitford, 2 Lev. 75, 77.
"
That a debt, as suggested by Professor Langdell (Contracts, § 100),
was regarded as a grant, finds strong confirmation in the fact that
Debt was the exclusive remedy upon a covenant to pay money down
to a late period.
Chawner v. Bowes, Godb. 217. See, also, 1 Roll.
Ab. 518, pi. 3 and 3; Brown v. Hancock, Hetl. 110, 111, per Barkley.
[In Evans v. Thomas, Cro. Jac. 172, Tanfield J. said of a covenant
that A should have a certain flock of sheep: "the covenant is a grant."
Similarly Coke C. J. in Rutland's Case 2 Brownl. 338.]
=

;

;
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so fur as

tliis.

'I'licy

enforced only those gratuitous covc-

nant.H whicli tended to "

tlie

establishment of the house " of

the covenantor; in other words, covenants

made

in

considcr-

utiuu of blood or nuirriagc.'

II.

IMPI-IED ASSUMPSIT

Nothing impresses the student of the Common Law more
than

its

extraordinary conservatism.

call to niintl

numerous

rules in the

The

reader

will easily

law of Real Property and

Pleading which illustrate the persistency of archaic reverence
for form and of scholastic methods of interpretation.
But
these same characteristics will be found in almost any branch
of the law by one who carries his investigations as far back
as the beginning of the seventeenth century. The liistory of
Assumpsit, for example, although the fact seems to have
escaped general observation, furnishes a convincing illustration of the vitality of media>val conceptions.

\Vc have had occasion,

in

the preceding part of this paper,

to see that an express assumpnit was for a long time essential
the actions of tort against surgeons or carpenters, and

in

It also appeared that in the action of tort for a false
warranty the vendor's affirmation as to quality or title was
not admissible, before the time of Lord Holt, as a substitute
for an express undertaking. We are quite prepared, therefore, to find that the action of Assumpsit proper was, for
generations, maintainable only upon an express promise.
Furthermore, Assumpsit would not lie in certain cases even
though there were an express promise. For example, a defendant who promised to pay a sum certain in exchange for
a fywirf pro quo was, before Slade's case," chargeable only in
Debt unless he made a second promise to pay the debt.
It was only by degrees that the scope of the action was
enlarged.
The extension was in three directions. In the
first place, Indcli'itatns Axmimpsit became concurrent with
Debt upon a simple contract in all cases. Secondly, proof
bailees.

»

Bnron,

St.

of Uses (Rowc's cd.), 13-U.

Infra, Kssnv No. 60.)
• 4
Ucp. 92 a

[Sec 8 Harv. L. Rev. 359,
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of a promise implied in fact, that

is,
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a promise inferred from

circumstantial evidence, was at length deemed sufficient to

support an action.

Finally, Indebitatus Ansumpsit

became

the appropriate form of action upon constructive obligations,
or quasi-contracts for the payment of money. These three

developments

will

be considered separately.

Although Indebitatus Assumpsit upon an express promise
was valuable so far as it went, it could not be resorted to by
plaintiffs in the majority of cases as a protection from wager
of law by their debtors. For the promise to be proved must
not only be express, but subsequent to the debt. In an anonymous case, in 1572, iManwood objected to the count that the
plaintiff " ought to have said quod postea assumpsit, for if
he assumed at the time of the contract, then Debt lies, and
not Assumpsit but if he assumed after the contract, then an
action lies upon the assumpsit, otherwise not, gwod Whiddon
and Southcote, JJ., with the assent of Catlin, C. J. concesserunt." ^
The consideration in this class of cases was ac;

cordingly described as a " debt precedent."

^

The

necessity

of a subsequent promise is conspicuously shown by the case
of Ma^'lard v. Kester.^ The allegations of the count were,
that, in consideration that the plaintiff would sell and deliver
to the defendant certain goods, the latter promised to pay
therefor a certain price; that the plaintiff did

sell

and

deliver

the goods, and that the defendant did not pay according to

and undertaking. The plaintiff had a verdict
and judgment thereon in the Queen's Bench; but the judgment was reversed in the Exchequer Chamber " because Debt
lies properly, and not an action on the case
the matter
proving a perfect sale and contract."
What was the peculiar significance of the subsequent
promise?
Why should the same courts which, for sixty
his promise

;

years before Slade's case, sanctioned the action of Assumpsit
upon a promise in consideration of a precedent debt, refuse,

during the same period, to allow the action, when the receipt
of the quid pro quo was contemporaneous with or subsequent
•

Dal. 84,

'

Manwood

pi. 35.
v.

Burston, 2 Leon. 203, 204; tupra, 16,

'Moore, 711 (1601).

17.

to the promise?
it is

CONTRACTS
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The

solution of this puzzle

must be sought,

believed, in the nature of the action of Debt.

A

simple

contract debt, as well as a debt by specialty, was originally
conceived of, not as a contract,
term, that

in

the

modern sense of the
A bargain and

as a promise, but as a grant.'

is,

exchanges of values. The action of
was a real rather
than a personal action. The judgment was not for damages,
but for the recovery of a debt, regarded as a res. The conception of a debt was clearly expressed by \'aughan, J., who,
some seventy years after Slade's case, spoke of the action of
Assumpsit as " much inferior and ignobler than the action
of Debt," and characterized the rule that every contract
executory implies a promise as " a false gloss, thereby to turn
actions of Debt into actions on the case; for contracts of
sale,

and a

loan, were

debt, as several writers have remarked,

debt are reciprocal grants."

-

Inasmuch as the simple contract debt had been created
from time immemorial by a promise or agreement to pay a
definite amount of n)oncy in exchange for a quid pro quo,
the courts could not allow an action of Assumpsit also upon
such a promise or agreement, without admitting that two
legal relations, fundamentally distinct, might be produced
by one and the same set of words. This implied a liberality
of interpretation to which the lawyers of the sixteenth cen-

tury had not generally attained.

To

them

it

seemed more

natural to consider that the force of the words of agreement

was spent
promise,

creating the debt.

in

if

Hence the

necessity of a

new

the creditor desired to charge his debtor in As-

sumpsit.

As

the actions of Assumpsit multijilied, however,

naturally become more and more

difficult

to

it

would

discriminate

between promises to pay money and promises to do other
things.
The recognition of an agreement to pay money for
a quid pro

quo

in

its

double aspect, that

is,

as being both

a grant and a promise, and the consequent admissibility of
Assimipsit, with
'.Sr<-

its

procedural advantages, as a concurrent

I.nncdrll, Cnnfrncfs,

Edpromh

5

100.

(" Si homme countnst siniplpDec, Vnuph. «9, 101.
mcnf (I'lin (rrmintr d'lin cirttc, it nr sera mvc rcsccu saunz cspocialtc."
I'cr .SImrshullc, J., Y. B. 11 & 13 Ed. Ill 587.)
"

r.
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was uccordingiy

re-

the justices and barons in Slade's case, in 1603,

although " there was no other promise or assumption but
the said bargain," that " every contract executory imports
in itself an assumpsit, for when one agrees to pay money, or
to deliver anything, thereby he assumes or promises to pay
and, therefore, when one sells any goods to
or deliver it
another, and agrees to deliver them at a day to come, and the
;

other, in consideration thereof, agrees to

at such a day,

in

that case both parties

pay so much money
may have an action

of Debt, or an action on the case on assumpsit, for the mutual
executory agreement of both parties imports in itself reciprocal actions upon the case as well as actions of Debt." Inasmuch as the judges were giving a new interpretation to an

old transaction;

presumed
working out a promise from

since they, in pursuance of the

intention of the parties, were

words of agreement which had hitherto been conceived of as
sounding only in grant, it was not unnatural that they should
speak of the promise thus evolved as an " implied assumpsit."
But the promise was in no sense a fiction. The fictitious assumpsit, by means of which the action of Indebitatus Assumpsit acquired its greatest expansion, was an innovation many
years later than Slade's case.
The account just given of the development of Indebitatus
Assumpsit, although novel, seems to find confirmation in the
parallel development of the action of Covenant.
it

may

Strange as

seem. Covenant was not the normal remedy

upon a

covenant to pay a definite amount of money or chattels.
Such a covenant being regarded as a grant of the money
or chattels, Debt was the appropriate action for their recov-

The writer has discovered no case in which a plaintiff
succeeded in an action of Covenant, where the claim was for
a sum certain, antecedent to the seventeenth century ; but in

ery.

an action of Debt upon such a claim, in the Queen's Bench,
in 1585, " it was holden by the Court that an action of Covenant lay upon it, as well as an action of Debt, at the election
of the plaintiff." ^ The same right of election was conceded
'Anon. (1585) 3 Leon.

me £100

119.

[Per Curiam.

"If one covenant to pay

at such a day, an action of debt lieth, a fortiori

when the

ri.

2S4
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two ciiscs in 1609, in terms which indicnte
It docs not
that the privilege was of recent introduction.
appear in what court these cases were decided; l)ut it seems
pr(il)al)li- tlmt tliev were in tlie King's Ilench, for, in C'huwncr f. Bowes,- in the Common Bench, four years later, War-

by the Court

'

in

hurton and Nichols, JJ., said: " If a man covenant to j)ay
£10 at a day certain, an action of deht lietii for the money,

As

and not an action of covenant."

late as 1628, in the

same

court, Berkeley, Serjeant, in answer to the objection that

Covenant did not lie, but Debt, against a defendant who had
covenanted to perform an agreement, and had obliged himself in a certain sum for its performance, admitted that, " if
a covenant had been for .£!30, then debt only lies
but here
;

perform an agreement." ^ Precisely when the Common Bench adopted the practice of the King's Bench it is,
perliiij)s, impossible to discover
but the change was probis

it

to

;

ably effected before the end of the reign of Charles

That Covenant became concurrent with Debt on a

many

so

I.

specialty

years after Assumpsit was allowed as a substitute

for Debt on a simple contract, was doubtless due to the fact
that there was no wager of law in Debt on a sealed obligation.

Although the right to a

trial

by jury was the principal

reason for a creditor's preference for Ind-cbitatus Assumpsit,

new action very soon gave plaintiffs a privilege which
must have contributed greatly to its popularity. In declaring in Debt, except possibly upon an account stated, the
plaintiff was required to set forth liis cause of action with
great particularity. Thus, the count in Debt must state the
quantity and description of goods sold, with the details of
the price, all the particulars of a loan, the names of the persons to whom money was paid with the amounts of each payment, the names of the per.sons from whom money was rethe

words of tlip Hoed are covcnnnt nnd prnnt, for tlie word covenant sometime*! sounds in covrnnnt, snnietimrs in eontriict terunilum nuhjertnm
malrruim." .\non. (1591) 1 I.eon. :?08, pi. -290.)
»

Anon..

1

Itoll. All.

See nlso .Mordant

518, pi. 3; .Strong

Wafts, Brownl.
Stv. lai; Norricc's Ca.sc, Hard. ITS.
v.

I!);

Wntfs, 1 Roll. Ah. 518. pi. 2.
,
,\non., Sfv. 31; Frerc r.

r.

'•C.odb. 2\T.

•Brown r. Hancock, Hctl. 110, 111. [But in Sirklomorr r. Simondi,
(1600) Cro. Kl. 797 the Common Bench said lessor nii);ht have hi.i
option of debt or covenant upon the lessee's covenant to pay ttie rentj
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amounts of each
and amount of services rendered.
In Indebitatus Assumpsit, on the other hand, the debt being
laid as an inducement or conveyance to tlio assumpsit, it was
ccivcd to the use of

tlie

plaintiff witli the

receipt, the precise nature

not necessary to set forth all the details of the transaction
from which it arose. It was enough to allege the general

nature of the indebtedness, as for goods sold,^ money lent,^
money paid at the defendant's request,' money had and re-

work and labor at the defendor upon an account stated," and that the de-

ceived to the plaintiff's
ant's request,"^

use,'*

This was the

fendant being so indebted promised to pay.
origin of the

In

all

common

counts.

the cases thus far considered there was a definite

and defendant.
which the parties did
not reduce their transactions to the form of a distinct bargain. Services would be rendered, for example, bj' a tailor or
other workman, an innkeeper or common carrier, without any
Such cases
agreement as to the amount of compensation.
present no difficulty at the present day, but for centuries
there was no common-law action by which compensation
bargain or agreement between the
instances, of course, occurred

But

could be recovered.

plaintiff

in

Debt could not be maintained, for that

action was always for the recovery of a liquidated amount.^

Assumpsit would not lie for want of a promise. There was
confessedly no express promise
to raise by implication a
promise to pay as much as the plaintiff reasonably deserved
for his goods or services was to break with the most venerable traditions.
The lawyer of to-day, familiar with the
;

'Hughes V. Rowbotham (1592), Poph. 30, 31; Woodford
(1608), Cro. Jac. 206; Gardiner v. Bellingham (1612), Hob.
R.

24.,

s.

*

Deacon
1

Roll.

Rooke, (1610), Cro. Jac. 245, Yelv. 175,
Rooke, supra; Moore v. Moore (1611),
Babington v. Lambert (1616), Moore, 854.
V.

s.

c.

V.

1

Bulst. 169.

"Russell

V. Collins (1669), 1 Sid. 425, 1
c
«'Brin'sley v. Partridge (1611), Hob. 88;

&52

5,

c.

Rooke
'Rooke

=

v.

Mod.

8, 1

Vent. 44, 2 Keb.

s

Vale

v.

Egles (1605), Yelv.

70, Cro. Jac. 69.

'"If I bring cloth to a tailor to have a cloak made, if
not ascertained beforehand that I shall pay for the work,
have an action against me." Y. B. 12 Ed. IV. 9, pi. 22, per
To the same effect. Young v. Ashburnham (1587), 3 Leon.
c.

Welland (1688), Skin.

238, 242.

the price is
he shall not
Brian, C. J.
161; Mason

CONTRACTS

VI.

286

ethical character of the law as
fail to 1)0 .startli'd wlii-ii lie

of a promise implied

promise, made

its

There seems

to

now administered, can hardly
how slowly the conception

discovers

in fact, as tlie c(juivalent of

way

in

our

an express

liiw.

have been no recognition of the ripht to

sue upon an implied quantum vu-ruit before 1609.

The

inn-

by the innovation. Reciprocity
demnndod that, if the law imposed a duty upo!i the innkeeper
to receive and keep safely, it should also imply a promise on
the part of the guest to pay what was reasonable.^ The
tailor was in the same case with the innkeeper, and his rifjlit
to recover upon a quantum meruit was recognized in 1610.*
Sheppard,* citing a case of the year 1632, says: " If one
bid me do work for him, and do not promise anything for
it ; in that case the law implieth the promise, and I may sue
for the wages." But it was only four years before that the
Court in a similar case were of opinion that an action lay if
the party either before or after the services rendered prom*
ised to pay for them, " but not without a special promise."
In Nichols z\ Morc^ (1661) a common carrier resisted an
action for negligence, because, no price for the carriage
being agreed upon, he was without remedy against the bailor.
keeper was the

first

to profit

The Court, however, answered
upon a quantum meruit

like

that " the carrier

may

declare

a tailor, and therefore shall be

charged." ® As late as 1697, Powell, J., speaking of the
sale of goods for so much as they were worth, thought it
worth while to add: "And note the very taking up of the

goods implies such a contract."^
" It is nn implied promise of every part, that is, of the pnrt of
the innkeeper, that he will preserve the poods of his (riiest, and of the
pnrt of the guest, that he will pay all duties and charges which he
caused in the house." Wnrbrooke r. Griffin, 2 Brovt-ul. 254, Moore, 876,
877, s. c.
But the statement that the
'.Six Carpenters' Case, 8 Rep. 147 a.
tailor could recover in Debt is contradicted by precedent and following
'

authorities.

•Actions on the Case (2 ed.),
ed.)

50.

[Shepp. Falthf. Counsellor, (t

135.]

Warren, W. .Tones, 2ns.
Hoson r. .Sandford (1689), per Eyres,
•The defendant's objection was similar to the one raised
3 H. VI. S6, pi. S.3, lupra, 11, n. 2.
' Hayward v. Davenport, Comb. 426.

'Thursby

p.

•1 Sid. 36.

.See also

J.
in

Y. B.
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Tlie right of one, wlio signed a bond as surety for another
witliout insisting

upon a

covnitcr

bond or express promise to

save harmless, to charge his principal upon an implied contract of indemnity, was developed nearly a century later.

In Bosden

v.

Thinne

^

(IGOcJ) the plaintiff at the defendant's

request had executed a bond as surety for one F, and had been
cast in a

the

The judges

judgment thereon.

first

all

request only Assumpsit did not

agreed that upon
lie,

Yelverton, J.

adding: "For a bare request does not imply any promise,
as if I say to a merchant, I pray trust J. S. with £100, and
he does so, this is of his own head, and he shall not charge
me, unless I say I will sec you paid, or the like." The abIt was
sence of any remedy at law was conceded in 1662.said by Buller, J., in Toussaint v. INIartinnant,* that the first
case in which a surety, who had paid the creditor, succeeded
in an action at law against the principal for indemnity, was
before Gould, J.,* at Dorchester, " which was decided on
The innovation seems to be due, howequitable grounds."
ever, to Lord Mansfield, who ruled in favor of a surety in
Decker v. Pope, in 1757, " observing that when a debtor
desires another person to be bound with him or for him, and
the surety is afterwards obliged to pay the debt, this is a
*
sufficient consideration to raise a promise in law."
The late development of the implied contract to pay quantum meruit, and to indemnify a surety, would be the more
surprising, but for the fact that Equity gave relief to tailors
and the like, and to sureties long before the common law
helped them.

Spence, although at a

jurisdiction, mentions a suit

by a

tailor, to recover the

The

suit

account for the
Chancery, in 1567,

loss to

brought

in

amount due for

clothes furnished.

was referred to the queen's tailor, to ascertain the
amount due, and upon his report a decree was made. The
»yelv. 40.
' Scott v. Stephenson,

1

Lev. 71, 1 Sid. 89,

s.

c.

But

see Shepp. Act.

on Case (2
»

ed.) 49.
2 T. R. 100, 105.

•Justice of the Common Pleas, 1763-1 794..
"1 Sel. N. P. (13 ed.) 91. [Lord Eldon said in Stirling v. Forrester,
3 Bligh, 575, 590: "Until I became acquainted with that case [ExaU
V. Partridge, (1799) 8 T. R. 310] I thought the remedy must be in
equity."]
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learned writer adds that " tlicrc were suits for wages and
niaiiv otlu-rs of like nature."

'

A

surety wlio liad no counter

bond tiliil a bill against liis principal, in \6iiii, in a case wliich
would seem to have been one of the earliest of the kind, for
the re|)ortor, after stating that there was a decree for the
plaint ilT, adds " quod noia."'

The account just given of the promise implied in fact
seems to throw nuidi light upon the doctrine of " executed
One who had incurred a detriment

consideration."

at the

request of another, by rendering service, or by becoming a

surety with

tlie

reasonai)lc expectation of compensation or

indemnity, was as fully entitled,

in

point of justice, to enforce

one who had acted in a similar way upon
Nothing was wanting but
the faith of an express promise.
an express assumpsit to make a perfect cause of action. If
his claim at law, as

the defendant saw

fit

to

make an express assumpsit, even

after

the detriment was incurred, the temptation to treat this as

removing the tcclmical objection to the plaintiff's claim at
law might be expected to be, as it proved to be, irresistible.'

The

already established practice of suing upon a promise

pay a precedent debt, made it the more easy to support
an action upon a promise when the antecedent act of the

to

plaintiff at the defendant's request did not create a strict

To

debt.''

bring the new doctrine into harmony with the

accepted theory of consideration, the promise was " coupled
with " the prior request by the fiction of relation," or, by a

M

Spcnoc.

Eq. Jur.

^,9^.

[Dnie

v.

Hnmpdcn

(16J8)

Toth.

174.

"Conorrninp salnrv for n ciiro."|
'Ford r. Stohridpc, Nels. Cli. 2i.
(In IfilS, in Womilinplon r.
Evnns, Godh. 2i3, a surety wiis denied llie riglit of rontrit>iilion even
in equity. The right wns piven, however, enrly in tlie reien of Chiirles I.

H

Fleet r.'Chnrnoek (Ifi:JO), Nels. 10, Toth.
s'.
e.; Pnrkhurst r. Biithiirst
(ICTO), Toth. 41; Wileox r. Dunsmorc (H>37), Toth. 41. Tlw first intimntion of ii ripht to eontritiution nt law is believed to he the dtrlum
of Lord Kenyon in Turner r. Duvies (17!)t>), 3 Ksp. 479. The ripht to
contribution lit law wh.s established in Enpland bv Cowell r. F.dwnrds
(1800) 2 B. & P. Sfirt.
But in North Carolina, in'l«01, a surety failed
because he proceeded at law instead of in equity. Carrington p. Carson,
Com. & Nor. Conf. H. 2\r,.]
' The view
here suppested is in aeeordanre with what has been called,
In n questioning spirit, the "ingenious explanation" of Professor l.anpdell.
Holmes, Common Law, iHfi. The peneral tenor of this paper will
serve, it is hoped, to remove the doubts of the learned critic.
'Sidenham r. Worlington (1585), J Leon. 22i.
' Langddl, Contracts, 8 9i.
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considiTution was

timit'd to tlu" promise.'
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forward or con-

Tiiis fiction doubtless enabled ])Iain-

sometimes to recover, although the promise was not idenwith wliat would be implied, and in some cases even

where

it

would be impossible to imply any promise.^

But

after the conception of a promise implied in fact was recognized and understood, these anomalies gradually disappeared,
and the subsequent promise came to be regarded in its true
light of cogent evidence of what the plaintiff deserved for
what he had done at the defendant's request.

The

non-existence in early times, of the promise implied

makes intelligible a distinction in the law of lien,
which greatlj' puzzled Lord Ellenborough and his colleagues.
Williams, J., is reported to have said in 1605 " If I put my
in fact, also

:

make up, he may keep them till satisfacBut if I contract with a tailor that he
tion for the making.
shall have so much for the making of my apparel, he cannot
cloths to a tailor to

keep them till satisfaction for the making." ^
In the one
case, having no remedy by action, he was allowed a lien, to
prevent intolerable hardship.

In the other, as he had a right

to sue on the express agreement,

it was not thought necessary
him the additional benefit of a lien.'* As soon as the
right to recover upon an implied quantum meruit was ad-

to give

But the
new remedy by action did not displace the

mitted, the reason for this distinction vanished.
acquisition of a

old remedy by
new form of a

lien.^

The

old rule, expressed, however, in the

distinction between an express

contract, survived to the present century.®

and an implied

At

length, in

•Langdell. Contracts, §93; 1 Yin. Ab. 280, pi. 13.
= Langdell, Contracts.
§5 93, 94.
»2 Roll. Ab. 92, pi. 1, 2.
* An innkeeper had the
further right of selling a horse as soon as it
had eaten its value, if there were no express contract. For, as he had no
right of action for its keep, the horse thereafter was like a damnosa
hereditas.
The Hostler's case (1605), Yelv. 66, 6T. This right of sale
disappeared afterwards with the reason upon which It was founded.

Jones

r. Pearle, 1 Stra. 556.
" And it was resolved that an innkeeper may detain a horse for
his feeding, and vet he mav have an action on the case for the meat."
Watbrooke v. Griffith (1609), Moore, 876, 877, 2 Brownl. 254 s. c.
'Chapman ;•. Allen, Cro. Car. 271; Collins v. Onglv, Selw. N. P. (13
ed.) 1312, n. (x), per Lord Holt; Brennan v. Currint (1755), Sav. 224,
Buller, N. P. (7 ed.) 45, n. (c) ; Cowell i'. Simpson, 16 Ves. 275, 281,
per Lord Eldon; Scarfe v. Morgan, 4 M. & W. 270, 283, per Parke, B.
°
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1816, tlic judges of the King's Bcncli, unable to see any reason in the distinction, and unaware of its origin, declared the
old dicta erroneous, and allowed a miller his lien in the case
of an express contract.'

The
such a

career of the agistor's lien
lien existed

and

is

also indicatoil

Chapman

i'.

Allen

trinsically {)robablc,

Rut

books.*

in

also interesting.

is

before the days of implied contracts

^

That
is

in-

by several of the

{\6iiii), the first

reported

decision involving the agistor's right of detainer, there hap-

pened to be an express contract, and

When

disallowed.

Jackson

v.

tiie lien

was accordingly

a similar case arose two centuries later in

Cummins,'

this precedent

was deemed controlling,

and, as the old distinction between express and implied contracts

a

lien

was no longer recognized, the agistor ceased to have
in any case.
Thus was established the modern and

distinction in the law of lien between bailees for
agistment and " bailees who spend their labor and skill in
,<
the improvement of the chattels " delivered to theni. 5
artificial

The

value of the discover^' of the implied promise in fact

was exemplified further

in the case of a parol submission to
an award. If the arbitrators awarded the payment of a sum
of money, the money was recoverable in (lel)t, since an award,
after the analogy of a judgment, created a debt. But if the
award was for the performance of a collateral act, as, for
example, the execution of a release, there was, originally, no
mode of compelling compliance with the award, unless the

jxirtics expressly

arbitrators.

j)romiscd to aljide

Tilford

by

the decision of the

French* (16()3) is a case in point.
it was said by Twisden, J., that

v.

So, also, seven years later, "

two submit to an award, this contains not a reciprocal
promise to perform
but there must be an express promise
if

;

Westmorc, S M. & Scl. 180.
Ab. 85, pi. 4 (1601); Mackcrncy p. Envin (1638), Hutt.
101; Chapman r. Allen (1633), 2 Holl. Ab. 92, pi. 0, Cro. Car. 271, g. c.
[Bro. Ab. Distrcssc, 67.]
• Holl.
Ab. 92, pi. 6, Cro. Car. 271, s. c.
• .5 M. & W. »12.
•The ajfistor ha."! n lien bv the .Scotch law. Schouler, Bailments
Chase

'2

p.

Roll.

(2 ed.), 5 122.
Lev. 113.
1

ruddock

p.

1

Sid. 160,

1

Montcaple (1612),

(16J0), 2 Roll. R. 191;

Read

v.

Palmer

To

the same effect, Pen3; Browne p. Downing
(1648), AI. 69, 70.

Keb. 599, 635.
Roll. Ab. 7,
I

pi.
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This doctrine was abandoned

to grouiul an action upon."^

by the time of Lord Holt, who,
rule, said:

"But

291

after referring to the ancient

the contrary has been held since;

for

if

award of a third person, they do also
thereby promise expressly to abide by liis determination, for

two men submit

to the

agreeing to refer

is

a promise in itself."

^

In the cases already considered the innovation of Assumpsit
in fact gave a remedy by action,

upon a promise implied

where none existed before. In several other cases the action
upon such a promise furnished not a new, but a concurrent
Assumpsit, as we have seen,^ was allowed, in the
remedy.
time of Charles I., in competition with Detinue and Case
against a bailee for custody. At a later period Lord Holt
suggested that one might " turn an action against a common
carrier into a special assumpsit (which the law implies) in
respect of his hire."* Dale v. Hall ^ (1750) is understood
to have been the first reported case in which that suggestion
was followed. Assumpsit could also be brought against an
innkeeper.®

Account was originally the sole form of action against a
bailiff.
But iii Wilkins v. Wilkins^ (1689) three
of the judges favored an action of Assumpsit against a factor because the action was brought upon an express promise,
and not upon a promise by implication. Lord Holt, however,
in the same case, attached no importance to the distinction
between an express and an implied promise, remarking that
" there is no case where a man acts as bailiff, but he promises
to render an account." ^ The requisite of an express promise
factor or

Anon.,
'Squire
Lord Holt

i'.

Supra,

7.

'

1

Vent.

69.

Grevell (1703),
in Allen v. Harris
nard (1696), 1 Ld. Rav. 2+8;
Lupart V. Welson (1708), 11
'

Comb.

See similar statements by
Ld. Ray. 132; Freeman v. BarPurslow v. Bailv (1704), 2 Ld. Ray. 1039;

6

Mod.

(1695),

Mod.

Si, 35.
1

171.

334.

Wils. 281. See, also. Brown r. Dixon, 1 T. R. 374, per Buller, J.
[And yet in PoweU v. Layton (1806) 2 B. & P. N. R. 365, 370, Sir J.
Mansfield said: "How an action aeainst a carrier on the custom ever
came to be considered an action in tort I do not understand."]
= Morgan r. Ravey, 6 H. & NT. 265.
But see Stanley v. Bircher, 78
« 1

Mo.
'

245.

Carth. 89,

1

Salk.

9.

v. Rogers (1700), Lord Holt is reported as
allowing assumpsit against a factor only upon an express promise.]
'

[But

in

Spurraway

292
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VI.

hciircl

of no more.

coy TRACTS
Assumpsit became theoretically con-

current with Account agiiinst n

hailiff or factor in all cases,
although by reason of the competing jurisdiction of ccjuity,
actions at common law were rare.'

In the early cases of bills and notes the holders declared in
an action on the case upon the custom of merchants. " Afterwards they came to declare upon an assumpsit." It remains to consider the

development of Indebitatus As-

sumpsit as a remedy upon quasi-contracts, or, as they have

The conbeen commonly called, contracts implied in Imv.
Irnct implied in fact, as we have seen, is a true contract. But
the obligation created by law

is

mutual assent nor consideration
It

is

no contract at
is

essential to

all.

its

Neither
validity.

enforced regardless of the intention of the obligor.

resembles the true contract, however,

The duty

ticular.

to act.

of the obligor

is

in

It

one important par-

a positive one, that

is,

In this respect they both differ from obligations the

breach of which constitutes a tort, where the duty is negative,
that is, to forbear. Inasmuch as it has been customary to

regard

all

delicto,

it

obligations as arising either ex contractu or ex
is

readily seen

why

obligations created by law

These constructive
more aptly defined in the Roman law as oliligations
quasi ex contractu than by our ambiguous " implied con-

should have been treated as contracts.
duties are

tracts."

3

Quasi-contracts are founded (1) upon a record, (2) upon
official, or customary duty, or (!3) upon the

a statutory,

fundamental principle of justice that no one ought unjustly
to enrich himself at the expense of another.

As Assumpsit cannot be brought upon

a record, the

class of quasi-contracts need not be considered here.

first

Many

of the statutory, ofl^icial, or customary duties, also, e\g., the
duty of the innkeeper to entertain,' of the carrier to carry,"

r. Willslmpr, 5 Tinint. WO.
•Miltnrrs Cn-ir (lfi(!8), Unrtl. 1H5. per Lord Unlc
•In I'inrh, I,nw, 150, they arc called "as it were" contracts.

•Tompkins

•

Keil. 50. pi. 4.

'Jackson

c.

Rogers, 2 Show. 327; Anon., 12 Mod.

3.
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of the

sniitli to slioc,'

of

tlic

clmplain to read prayers, of the

rector to keep the rectory in repair,- of

tlic

maintain the estate,^ of the finder to keep
sheriff

and other

office,^

of

tlic

officers to

293

fdci-commiss to

witli carc,^ of

the

perforin the functions of their

ship-owner to keep medicines on

Iiis

ship,**

and

the hkc, which are enforced by an action on the case, are

beyond the scope of this essay, since Indebitatus Assumpsit
hes only where the duty is to pay money [or a definite
amount of chattels]. For the same reason we are not concerned here with a large class of duties growing out of the
principle

of

unjust

enrichment,

namely,

constructive

or

quasi trusts, which are enforced, of course, only in equity.

Debt was originally the remedy for the enforcement of a
statutory or customary duty for the payment of money. The
right to sue in Indebitatus Assumpsit was gained onlj' after

a struggle. The assumpsit in such cases was a pure fiction.
These cases were not, therefore, within the principle of
Slade's case, which required, as we have seen,^ a genuine
agreement. The authorities leave no room for doubt upon
this point, although it is a common opinion that, from the
time of that case. Indebitatus Assumpsit was concurrent with
Debt in all cases, unless the debt was due by record, specialty,
or for rent.

The earliest reported case of Indebitatus Assumpsit upon
a customar}' duty seems to be City of London r. Goree,*
decided seventy years later than Slade's case. " Assumpsit
for

money due by custom for scavage.

Upon non- As sump sit

the jury found the duty to be due, but that no promise was

And whether Assumpsit lies for this money
thus due by custom, without express promise, was the question.
Resolved it does."
On the authority of that case,
expressly made.

an
•

officer of

a corporation was charged in Assumpsit, three

Steinson

Heath, Lev. 400.

v.

Clav, 1 E. & B. 38.
' Batthvanv r' Walford, 36 Ch. Div. 269.
•Storv,' Bailments (8 ed.), §§85-87.
'

Brvan

v.

"3 Bl. Com.
=

Couch

2 Ex. Div.
'
"

V.

165.

Steel,

3 E.

&

B. 402.

But

see Atkinson

v.

441.

Supra. 55, 56.
2 Lev. 174, 1 Vent. 298, 3 Keb. 677, Freem. 433,

s.

c.

Newcastle Co.,
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jeiirs Inter, for iuoiut forfeited

under a

l)_v-Iu\v.'

So,

iil>o,

form of action
for a custonmry fine due on the death of tlie lord, although
" tliat no liidi-hitatu.i AssiimpKit lieth where
it was ol)jectcd
Lord Holt
tlje cause of action is grounded on a custom."^
had not regarded these extensions of Indebitatus Assumpsit
Accordiiifjly, in York 7'. 'I'oun,^ when the dewith favor.^
fendant urged that such an action would not lie for a fine
imposed for not holding the office of sheriff, " for how can
in 1()88,

(I

c-oj)_vliol(ler

was

lield liable in

tliis

there he any privity of assent implied when a fine is imposed on a man against his will? " the learned judge replied:
" We will consider very well of this matter ; it is time to have
It is hard that customs, hy-laws,
these actions redressed.
rights to impose fines, charters, and everything, should be
to a jury."
By another report of the same case,''
" Holt seemed inclined for the defendant.
And upon
left

.

.

.

motion of the plaintiff's counsel, that it might stay till
the next term, Holt, C. J., said that it should stay till doomsday with all his heart
but Rokesby, J., seemed to be of
opinion that the action would lie.
Et adjournatur. Note.
A day or two after I met the Lord Chief Justice Treby
;

visiting

tlie

—

Lord Chief Justice Holt

at his house,

and Holt

repeated the said case to him, as a new attempt to extend
the Indebitatus Assumpsit, wliich had been too much en-

couraged already, and Treby, C. J., seemed also to he of
But Roke.sby's opinion finally
prevailed.
The new action continued to be encouraged.
Assumpsit was allowed upon a foreign judgment in 170,5,*
and the "metaphysical notion"^ of a promise implied in
law became fixed in our law.
the same opinion with Holt."

I.ov. 25?.
To the snnic- cflTcrt,
9 I.cv. 37, Assumpsit for welphnjrc; Duppn c.
Gcrnrd (1688), 1 .Show, "ft. Assumpsit for fees of knighthood. [Tobncco
Co. r. I,o<lcr. IG Q. B. 765.]
'Shultlrworfh v. Gnrrclt. Comb. 151, 1 .Show. 35, Cnrlh. 90. 3 Mod.
2M). 3 I, .v. 261, s. r.
'(In Smith r. Aircy 6 Mod. 125, 120, ho snid: " .\n indehitalttt ha.s
'

Bnrlicr .Surgeons

Mnyor

r.

Hunt

r.

Prison (lfi79). 3

(Ififll).

brm

bmiipht for n fonnnt right fine, wliich I could never digest."
also .Anon. Knrrcslv, 12.)
•5 Mod. I-H.
•1 I,d. Hny. .W2.
•Duplrix r. Do Movrr, 3 Vrrn. 540.

'Starke

V.

Chcrscmnn,

I

I,d.

Hiiv. 538.

Sco
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The

equitable principle

wliicli lies
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at the foundation of the

great Imlk of quasi-contracts, namely, that one person shall
not unjustly enricli himself at tlie expense of another, has
established itself very gradually in

tlie

Common Law.

deed, one seeks in vain to-day in the treatises
of

In-

upon the Law

Contract for an adequate account of the nature, im-

portance, and numerous applications of this principle.^
The most fruitful manifestations of this doctrine in the
early law are to be found in the action of Account.
One

who

money from another to be applied in a parway was bound to give an account of his stewardship.

received

ticular

If he fulfilled his commission, a plea to that effect would
be a valid discharge. If he failed for any reason to apply
the money in the mode directed, the auditors would find that
the amount received was due to the plaintiff, who would
have a judgment for its recovery.
If, for example, the
money was to be applied in payment of a debt erroneously
supposed to be due from the plaintiff to the defendant, either
because of a mutual mistake, or because of fraudulent representations

of

the

defendant,

the

intended

application

of

the money being impossible, the plaintiff would recover the

money

in

Account.-

Debt would

also

lie in

such cases, since,

at an early period. Debt became concurrent with Account,

when the object of the action was to recover the precise
amount received by the defendant.^ By means of the fiction
of a promise implied in law Indebitatus Assumpsit became
concurrent with Debt, and thus was established the familiar
action of Assumpsit for

money paid
(1657)

is,

money had and

to the defendant

perhaps, the

The readers of

first

Review

by mistake.

received to recover

Bonnel

v.

Fowke *

action of the kind.^

be interested to learn that this gap
filled bv Professor Keener's " Cases
on the Law of Quasi-Contracts."
[Professor Keener published his
Cases in Quasi-Contracts in 1888, and followed it, 1893, with his admirable treatise on the same subject.]
= Hewer i-. Bartholomew
(1597), Cro. El. 614; Anon. (1696), Comb.
447; Cavendish v. Middleton, Cro. Car. 141, W. Jones, 196, s. c.
'Lincoln v. Topliif (1597). Cro. El. 644.
Sid. 4.
To the same effect, Martin v. Sitwell (1690), 1 Show.
156, Holt, 25; Newdigate v. Darv (1693), 1 Ld. Rav. 742; Palmer v.
'

this

in our leo;a! literature

is

will

about to be

2

Staveley (1700), 12 Mod. 510.
fin Mead v. Death (1700),
'^

monev under judgment was

1

Ld. Ray. 742.

However, one who paid

not allowed to recover

it,

although the

296
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nicrt'lv

a

siil)stitutc'

and rrccivcd was in
Account, It gradually
Thus, if one was induced
hiul

for

outgrew the limits of that action.
by frauduli'nt representations to buy i)r()perty, the purchasemoney could not l)c recovered from the fraudulent vendor
by the actit)n of Account. For a time, also, Indeliitatu.i
Lord Holt said
Axsiimpsit WDuld not lie in such a case.
in 1()9(): " Hut where there is a bargain, though a corrupt
one, or where one sells goods that were not his own, I will
never allow an indebitatus."
His successors, however, alSimilarly, Account was not admissible
lowed the action.
'

for the recovery

of

defendant refused to

money paid for a

pronu'se which

the

Here, too. Debt and Indebi-

])erforni.

tatus Assumpsit did not at once transcend the boiuids of the

1704 Lord Holt reluctantly declined
who had in such a case declared in
Assumpsit.-^
Again, Account could not be
money acquired by a tort, for example, by a

But

parent action."

in

to nonsuit a plaintiff

Indebitatus

brought for
disseisin and

of rents or a conversion and sale
was decided, accordingl}', in Philips r.
Thompson* (1675), that Assumpsit would not lie for the
proceeds of a conversion.
But in the following year the
usurper of an office was charged in Assumpsit for the profits
of the office, no objection being taken to the form of action.'
Objection was made in a similar case in 1677, that there
was no privity and no contract but the Court, in disregard
collection

of a chattel.'*

It

;

of

all

the precedents of Account, answcfcd

tatus Assumpsit will

tends

a

title;

Wherever the
judfrment
olhcnvisc.
'

for

for rent received

in

such

plaintiff

:

"

An

Indebi-

by one who precases an Account will lie.

lie

may have an account an

was nftcrwnrds rovprspd.

The

rule

lo-dny

v.

Chnpmnn

indebitatus
is,

of

course,

Keener, Qunsi-Contracts, 417.)

Anon., Comb. 447.

•Brift's

Cnse

(l(i?3), I'nlm. 364;

34; Anon. (1696), Comb.

Dewbery

(1695), Holt.

4-17.

Holmes r. Hull, 6 Mod.
Wnrren (I7.'0), I .Strn. UMi.

Holt, .16. ». c.
.See, niso. Diiteh r.
Burr. 1010, g. c; Anon., 1 .Strn. K17.
•Tolfenhiini r. Hcdindlielcl (157.'), Did. 99, :i I.eon. .'4, Ow., a'l, 83.
Accordingly, nn iiecount of the profits of ii tort oiinnot be obtained
f. c.
In eqiiilv to-dav except iis an incident to an injunction.
•3 Lev. 191.'
* Woodward r. Aston, 3 Mod. 9i.
'

161,

-2

5.9.

will

lie."

Howard

^
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precedents were deemed conclusive

in

(1678), but Lord Scroggs remarked:
" If this were now un original case, wc arc agreed it would
by no means lie." Assumpsit soon became concurrent with
Trover, where tiic goods iiad been sold.*
Finally, under
v.

'^

Lord Jlansficld, the action was so much
encouraged that it became almost the universal remedy
where a defendant had received money which he was " obliged
by the tics of natui'al justice and equity to refund." *
But one is often bound by those same ties of justice and
equity to pay for an unjust enrichment enjoj'cd at the expen,se of another, although no money has been received.
the influence of

The

quasi-contractual liability

same

in reason, whether, for

to

make

restitution

is

the

example, one who has converted

money or consumes them.
drawn, in general, between the two
cases.
In both of them the claim for the amount of the
unjust enrichment would be provable in the bankruptcy
of the wrong-doer as an equitable debt,'^ and would survive
another's goods turns them into

Nor

is

any

distinction

against his representative.®

Nevertheless, the value of the

goods consumed was never recoverable in Indebitatus Assumpsit.
There was a certain plausibility in the fiction by
which money acquired as the fruit of misconduct was treated
as money received to the use of the party wronged.
But
the difference between a sale and a tort was too radical
to permit the use of Assumpsit for goods sold and delivered
where the defendant had wrongfully consumed the plaintiff's chattels.'^

The same

difficulty

was not

felt

in

regard to the quasi-

contractual claim for the value of services rendered.

The

averment, in the count in Assumpsit, of an indebtedness for
Arris v. Stukelv, 3 Mod. 260.
2 Show, 23, 2 Lev. 245, Freem. 473, 478, T. Jones, 136, s. c.
'Jacob V. Allen (1T03), 1 Salk. 27; Lamine v. Dorell (1705), 3 Ld.
Rav. 1316. Philips v. Thompson, supra, was overruled in Hitchins v.
Campbell, 3 AV. Bl. 837.
'Moses V. MacFerlan, 2 Burr. 1005, 1012.
^E.r p. Adams, 8 Ch. Div. 807, 819.
' Phillips V. Homf ray, 24 Ch. Div. 439.
' [This
statement is too sweeping. The authorities are divided on
the question. Keener, Quasi-Contracts, 192-195.]
»
»
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coxTiiAcra

work and luhor wns proved, even thoiiph the work was done
by tlic pIiiintifT or liis servants under the compulsion of the
defendant. Accordinfjlv, a defendant, wlio enticed away the
phiintiff's apprentice and employed him as a mariner, was
charged in this form of action for the value of the apprentice's services.'

By

similar reasoninjT, Assumpsit for use

would he

admissiiilc for the henefit received

and occupation
from a wronj^ful

occupation of the plaintiff's land. But this count, for special
reasons connected with the nature of rent, was not allowed

upon a quasi-contract."
In Assumpsit for money paid the plaintiff must make out
This circumstance
a payment at the defendant's request.
prevented for a long time the use of this count

in

the case

Towards the end of the last century,
however, the difficulty was overcome by the convenient ficof quasi-contracts.

tion that the law would imply a rctjucst whenever the plain-

paid, under legal compulsion, what the defendant was

tiff

legally compellable to pay.^

Assumpsit have now
it was soon
into
an
action
of
contract,
becoming
afterwards
transformed
where
there
was
neither
tort
nor
contract.
Based
a remedy
at first only uj)on an express promise, it was afterwards
supported upon an implied promise, and even upon a ficti-

The main

outlines of the history of

been indicated. In

tious promise.

its

origin an action of tort,

Introduced as a special manifestation of the

action on the case,

soon acquired the dignity of a distinct

it

form of action, which superseded Debt, became concurrent
with Account, with Case uj)on a bailment, a warranty, and
bills of excharrge, and competed with Equity in the case of
the essentially equitable quasi-contracts growing out of the
Surely it woukl be hard to
principle of unjust enrichment.
find a better illustration of the flexibility and power of selfdevelopment of the Common Law.
'I.iirhtlv V. Cloiiston.

M.

1

Tniint. 113.

See, also,

"But see Mnvor r. Snnders. 3 H. & .Ad. HI.
•Turner r. linvirs (1706), 3 Ksp. iTG; Cowell
B.
V.

Grny

v.

Hill,

Ry.

fc

t.'O.

fc

P. 3Rfl;

rrnvthorne

r.

r. KdwHrds (1900). i
.Swinburne (1807), 11 Vcs. 160, 164; Exall

Partridge (1799), 8 T. R. 309.
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ASSUMPSIT FOR USE AND OCCUPATION

in.

In the foregoing pages it was stated that Indebitatus
Assumpsit for use and occupation was not allowed upon a
quasi-contract, for special reasons connected with the nature
To set forth briefly these reasons is the object of
of rent.
this excursus.

It

is

instructive to

compare a

rent, with a sale of goods.

lease for years, reserving

a

In both cases, debt was originally

amount due. In
was the duty to pay conceived of as arising from
a contract in the modern sense of the term. Debt for goods
sold was a grant.
Debt for rent was a reservation. About
tlie middle of the sixteenth century Assumpsit was allowed
upon an express promise to pay a precedent debt for goods
sold
and in 1602 it was decided by Slade's case that the
buyer's words of agreement, which had before operated only
the exclusive action for the recovery of the
neither case

;

as a grant, imported also a promise, so that the seller might,

without more, sue

Debt or Assumpsit, at

in

his option.^

Neither of these steps was taken by the courts in the case
of rent.

There

is

but one reported case of a successful In-

debitatus Assumpsit for rent before the Statute 11 Geo. II.
c.

19,

§

14

;

and

in that case the

reporter adds

:

" Note, there

was not any exception taken, that the assumpsit is to pay
which is a real and special duty, as strong
a sum for rent
as upon a specialty
and in such case this action lies not,
without some other special cause of promise." ^ This note
is confirmed by several cases in which the plaintiff failed
upon such a count as well when there was a subsequent express promise * as where there was no such promise.'*
The chief motive for making Assumpsit concurrent with
Debt for goods sold was the desire to evade the defendant's
;

;

^ Supra, p. 276.
•Slack V. Bowsal (B. R. 1623), Cro. Jac. 668.
= Green v.
Harrington (C. B. 1619), 1 Roll. Ab. 8, pi. S, Hob. 24,
Hutt. Si, Brownl. 14. s. c; Mundav t>. Bailv (B. R. 1647). Al. 29, Anon.
s.
c; Avre t'. Sils (B. R. 1648), Stv. 131; ShutUeworth v.
Garrett (B. R. 1688), Comb. 151, per Holt, C. J.
*Reade v. Johnson (C. B. 1591), Cro. El. 242, 1 Leon. 155, s. c;
Neck V. Gubb (B. R. 1617), 1 Vin. Ab. 271, pi. 1, 2; Brett t>. Read
(B. R. 1634), Cro. Car. 343, W. Jones, 329, s. c.

Stv. 53,
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was wanting in the case of rent,
wager of law was not permitted.'
Again, altliough Assumpsit was the only remedy against the
wafjiT of
for

in

Tliis motive

liiw.

for

Di'ht

rent

executor of a buyer or borrower, the executor of a lessee
was chargeable in Debt. These two facts seem amply to
explain the refusal of the courts to allow an Indebitatus

A.IS inn J) sit for rent.

Hut although the landlord was not permitted to proceed
upon an Indebitatus Assumpsit, he acquired, after a time,
in certain cases, in special Assumpsit, as well
This
innovation origiimtcd in the King's Hench,
ns
having
no
jurisdiction by original writ in cases of
which,
was
naturally
inclined to extend the scope of trespass
Debt,
which
Assumpsit was a branch. At first this
on the case, of

the right to sue

Debt.

in

attempted to justify itself by construing certain
agreements as not creating a rent. For example, in Synicock V. Paj-n," the plaintiff declared that " in consideration
that the plaintiff had let to the defendant certain land, the
defendant promised to pay pro firnia prudicta terra- at the
" All the court (absente Popham) held
year's end, £20."
court

that the action was maintainable;

sum

in

gross

for which he

;

for

it

not a rent, but a

is

making a promise

consideration of the lease the action

lies."'''

to

pay

it

in

This judgment

was reversed in the Exchequer Chamber in accordance with
earlier and later cases in the Common Bench.''
In the reign of Charles

I.

the rule was established in the

King's Bench that Assumpsit would
Debt, if, at the time of the lease, the
ised to

pay the

to

concurrently with

prom(IfiS-l') was the
Acton v. Symonds
The count was upon the defendant's promise

pay the

decisive case.

lie

rent.

lessee expressly
'''

rent in consideration that the plaintiff would de-

mise a house to him for three years at a rent of £2.5 per
annum. The court (except Croke, J.) agreed that if a lease
V. .lolinson, 1 I.con. 155; I.nnflon r. Wood, 12 Mod. 669, 691.
Kl. 756, Winrh. 15, s. r. ritrd (ir..?l).
•.Srr niso Nock r. Ouhh (1617), 1 Viii. Al). 371, pi. 3; Dnrtnnl o.
Morjran (1020), Cro. ,Jnr. 598.
•riork r. Pnlndv (159fl), Cro. KI. 859; Wliilr r. .Sliortc (1611), 1
Roll. Ah. 7, pi. 4; Ahlnin's Cnse (1621). Winch, 1.5.
• W. Jones, 361, Cro. Cnr.
»U, 1 Roll. Ah. 8, pi. 10, ». c.
'
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for ycar.s be lumlo rendering rent, an action on the case lies
not upon tlio contract, as it would upon a personal contract
for sale of a liorsc or otiier goods, but wliere there is an as-

sumpsit

on

in fact, besides the

this (issiimpsit

Abridgment

it is

contract on the lease, an action

maintainable.
In tlie report in Rolle's
said " Tiie action hiy, because it appeared
is

:

was intended by the parties that a lease should be
made and a rent reserved, and for better security of payment
thereof that the lessor should have his remedy bj' action of
tiiut

it

debt upon the reservation, or action upon this collateral
promise at his election, and this being the intent at the beginning, the making of the lease though real would not toll
this collateral promise, as a man may covenant to accept a
lease at a certain rent and to pay the rent according to the
reservation, for they are two things, and so the promise of
paj'ment is a thing collateral to the reservation, which will
continue though the lessee assign over." This doctrine was
repeatedly recognized in the King's Bench * it was adopted
in the Exchequer in 1664 ^ and was finally admitted by the
Common Bench in Johnson v. May* (1683), where "because this had been vexata quastio the court took time to
deliver their opinion,
and all four justices agreed that
the action lay, for an express promise shall be intended, and
not a bare promise in law arising upon the contract, which
all agree will not lie."
;

;

.

.

.

In the cases thus far considered the assumpsit was for the

payment of a sum
where the amount

Assumpsit was also admissible
was uncertain
namely,
where the defendant promised to pay a reasonable compensation for the use and occupation of land.* Indeed, in such a

'Potter

certain.

to be recovered

Fletcher (1633),

;

1 Roll. Ab. 8. pi. 7; Rowncevall v. Lane
8; Luther v. Malrn (1639). 1 Roll. Ab. 9,
pi. 11; Xote (1653), Stv. 400; Lance v. Blackman (1655), Stv. 463;
How V. Norton (1666), 1 Sid. 279; 2 Keb. 8, 1 Lev. 279, s. c; Chapman
V. Southwick (1667), 1 Lev. 204, 1 Sid. 323, 2 Keb. 182, s. c; Freeman
V. Bowman (1667), 2 Keb. 291; Stroud v. Hopkins (1674), 3 Keb. 357.
See also Falhers v. Corbret (1733), 2 Barnard. ,386, but note the error
of the reporter in calling the case an Indebitatus Assumpsit.
' Trever v. Roberts, Hard. 366.
'3 Lev. 150.
•[King i;. Stephens, 2 Roll. R. 435.]

(1633),

1

V.

Roll.

Ab.

8,

pi.
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17.

tlic solo rcmedv, since Debt would not
qtumtum meruit}
Such WHS the state of the law when the Statute 11 Geo.

cHsc Assumpsit wiis
lie

for a

II. c. 19,

14,

§

was passed, which reads as follows:

"To

ob-

viate some difficulties tiiat inav at times occur in the recovery

of rents, where demises are not by deed,

it

and may be

shall

lawful to and for the landlord, where the agreement

by deed,

not

is

to recover a reasonable satisfaction for the lands,

tenements, and hereditaments held or occupied by the defendin an action on the case for the use and occupation of
what was so held and enjoyed; and if, in evidence on the
trial of such action, any parol demise or agreement, not being by deed, whereon a certain rent was reserved, shall ap-

ant

pear, the plaintiff shall not therefore be nonsuited, but

make use

thereof as an evidence of the

may

quantum of damages

to be recovered."

The
If,

" here referred to would seem to be two.

"difficulties

before this statute, the plaintiff counted upon a quantum

meruit, and the evidence disclosed a demise for a

he would be nonsuited for a variance.
clared for

ft

sum

certain, he must, as

sum

Secondly,

we have

express promise at the time of the demise.

certain,

if

he de-

seen, prove

The

an

statute ac-

its purpose in both respects.
But it is in the
removal of the second of the difficulties mentioned that we
find its chief significance.
Thereby Imlehitatus Axxumpsit

complished

became concurrent with Debt upon

all

parol demises.

Slade's case gave to the seller

or the employee,

1602;

in

sumpsit as well as

in

In

what
of goods, the lender of money,

other words, the statute gave to the landlord,

in

17.'58,

namely, the right to sue

in

As-

Debt, without proof of an independent

express promise.

The

other counts

in

Imlehitatus Assumpsit being the crea-

judges found no great difficulty in
gradually enlarging their scope, so as to include quasi-con-

tion of the courts, the

(IfiRS), Skin. 23fl, 2+3. 3 Mod. 73, ». c; How r.
Lev. 179. 1 Krh. «. 1 Sid. 279, a. c.
It is prolmble
tlint II priimise implied in fnet wns "siiflirient to support nn at»ump»il
" It wns nllowed fhnf nn attumptil lie.s for the
ii|ion n qunntum mrruil.
vnluc of shops hired without nn express promise," per Holt, C. J.
(1701), 1 Com. Dig., ntiumpiil, C, pi. 6.

'Mnson

Norton

r.

Wrllnnd

(Ifififi),

1
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upon was a pure fiction.
money, by fraud or trespass,
was liable upon a count for money had and received;' one
who wrongfully compelled the plaintiff's servant to labor for
him, was chargeable in Assumpsit for work and labor and one who converted the plaintiff's goods, must pay their
value in an action for goods sold and delivered.^
But Indebitatus Assumpsit for rent being of statutory
origin, the courts could not, without too palpable a usurpatracts, where the promise declared
Tlius, one wlio took anotiier's

;

count to cases not within the act of Parliastatute was plainly confined to cases where, by

tion, extend the

ment.

The

mutual agreement, the occupier of land was to pay either
a defined or a reasonable compensation to the owner. Hence
the impossibility of charging a trespasser in Assumpsit for
use and occupation.
^Snpra, 67; Thomas v. Whip, Bull. N. P. 130; Tryon v. Baker, 7
Lans. 511, 51+.
'Supra. 68; Stockell v. Watkins, 2 Gill & J. 336.
' The writer is
indebted to Professor Keener for a correction of the
statement (supra, p. 297) that the count for goods sold and delivered
was never allowed against a converter. See 2 Keener, Cases on QuasiContracts, 606, 607, n. 1; Coolev, Torts (3 ed.), 109, 110; Pomeroy,
Remedies (3 ed.), §§568, 569.

—
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IIISTORV OF PAROL CONTRACTS TRIOR

TO ASSUMPSIT'
By James Barr Ames^
ftgrecd by
ITearlygenerally
(ierman law, from
is

and formal contracts were
ably true of the English

ward

the Continental writers that in
which our law comes, only re/il

hlniling.
The same is unquestioncommon law from the time of Ed-

Assumpsit towards the end
Rut Mr. Justice Holmes in his
Common Law, 260-264', and again in his essay on Early
English Equity, 1 L. Q. Rev. 171-173, " endeavors to show
that the rule requiring a quid pro quo for the validity- of a
parol undertaking was not of universal application in England, and that a surety, in particular, might hind himself
III. to the introduction of

of the fifteenth century.

without a specialty prior to the reign of Edward III. If
is well-founded, an innovation and the abolition

this opinion

of the innovation must be accounted for.

The

evidence in

favor of the validity during the two centuries following the

Norman Conquest, of any parol obligation which was neither
based upon a quid pro quo, nor assumed in a court of record,
should, therefore, be very strong to carry conviction.

The

evidence thus far adduced has failed to convince the present
writer.

Prior to the appearance of Assumpsit the contractual
in English law were Debt, Detinue, Account, and

remedies

Covenant.

Detinue and Accmmt, every one

'This F.ssny wns

VIII

first

(1H<),>),pp. 262-2C>i-

j)ul>lisho<l

in

Additions

tlir

will

agree, were

Hnrvnrd I,nw Review,

nmdc by

vol.

the nuthor in revi.sing

for lIUs ("nilrction nre in tirnrl<ots.
' A
liinifrnphirnl notr of this nuthor is prefixed to Essay No. 43, in
Volume II of this Collrction.
'
Reprinted as Essay No. 41, in Volume II of this Collection.
Eoa.
IS.)
I
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based upon real contracts. Covenant lay only upon scaled
If, therefore, parol
instrunurit.s, that is, formal contracts.
inulcrtakings, other than real contracts, were ever recognized
in early

English law they must have been enforced

action of Debt.

royal courts,

it is

b^'

the

in

the

But no instance of such an action
believed, can be found.

Glanvil, Bracton, and Britton all recognize the validity of

debts founded

upon a

place that no proof
jilaintif?"

relics solely

is

specialty.^

Glanvil also says in one

admissible in the king's court,

upon

fidt'i

lacsio;

and

in

if

the

another that

the king's court does not enforce " privatas conventiones de

rebus dandis vel accipiendis in vadium vel alias hujusmodi,"
unless

made

that is to say, unless they were
Bracton makes the statement that the

in that court,

contracts of record.^

king's court does not concern itself except occasionally de
gratia with " stipulationes conventionales," which may be
infinite

explicit

in

their variety.*

The language

against the validity

of

formless

of Fleta

parol

most

is

promises.

" Oportet igitur ex hoc quod aliquis ex promissione teneatur
ad solutionem, quod scriptura modum continens obligationis
interveniat, nisi promissio ilia in loco recordum habenti recognoscatur.
Et non solum sufficiet scriptura, nisi sigilli
munimine stipulantis roboretur cum testimonio fide dignorum." The same principle was expressed a few years later
The plaintiff counted in
in a case in Y. B. 3 Ed. II. 78.
grant
for
on
a
showing
a specialty as to £140,
Debt
£200,
" De debitis laicorum quae debentur
' Glanvil, Lib. X. c. 13.
de
cartis debita contlnentibus."
Bracton. f. 100, b. " Per scrlpturam vero
obligatur quis, ut si quis scripserit alicui se debere, sive pecunia nume.

.

.

rata sit si%'e non, obligatur ex scriptura, nee babebit exceptionem
1
pecuniae non numeratae contra scripturam, quia scripsit se debere."
Xich. Britton, 15T, 162.
» Glanvil, Lib. X. c. 12, and c. 18.
' Bracton,
f.
100, a.
As there are several cases in Bracton's Xote
Book, in which the validity of covenants affecting land are assumed to
be valid, Bracton, in the passage just referred to, probably had in mind
miscellaneous covenants. See Pollock, Contracts (6 ed.), 136. It is certainly true that the rule that any promise under seal may give rise to
an action was a comparatively late development in the history of covenant.
As late as the middle of the fourteenth century, Sharshull, J.,
said in Y. B. 21 Ed. III. 7-20: " If he granted to you to be with you at
your love-day, and afterwards would not come, perhaps you might have
had a writ of covenant against him if you had a specialty to prove
your claim."

'/•
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and offering suit iis to the rest. Frisk, for defendant, said:
" Every grunt and every deiniind h\- reason of grant nnist
be by specialty, but of other contracts,* os of bailment or
loan, one may demand by suit.
Therefore as you demand
this debt by reason of grant and sliow no sperialty but of
part, judgment," etc. The plaintiff was nonsuited.
In Y.
B. 2 Ed. Ill 4-5, Aideburgh (Judge of C. B. four years
later) said: "If one binds oneself to another in a dei)t in
presence of people
shall

'

sans cause et sans especinltie,' never

an action arise from this."

peated

The same

doctrine

cases in the fourteenth century. ^

in later

is

re-

In the light

of these authorities it seems highly improbable that Debt
was ever maintainable in the king's court, uidess the plaintiff
could show either a specialty or a quid pro quo received by
the defendant.^
'

The word contract was used

in

tlic

lime of the Year Books

in

a

narrower sense than that of to-day. It was applied only to those
transactions where the duty arose from the receipt of a quid pro quo,
e. p., a sale or loan.
In other words, contract meant what »c now mean
by "real contract." What we now call the formal or specialty contract
was anciently descril)ed os n (rrnnt, an oblipafion, a covenant, hut not
miicli

a contract. See, in addition to the authorities cited in the text, Y. B.
17 Kd. III. WS-H. .\ count in ('.cht dcmandinp "part l>y ohlipation and
part liv contract." Y. B. i9 Kil. III. 2o, Jti, "Now you have founded
wholly upon the prant, which cannot he maintained without a specialty,
for it lies wholly in parol, and there is no mention of a preceding contract." Y. B. 41 Kd. III. 7-15. Thorp, C. J.: "You say truly if he put
forward an ohiipation of the debt, hut if you count upon a contract
without ohlipafion, as here (a loan), it is a pood plea." Y. B. 4.S Ed.
Dcht on a judpment. Belknnp objected " for there is no eonIII. 2-5.
Bcllewe (ed. 180!)), 33,
tract or covenant bctwi-en them." 8 Rich. IT.
111.
"In debt upon contract the plaintiff shall shew in his coinit for
what cause the defendant became his del)tor. Otherwise in debt upon
oblipation."
Y. B. 11 Hen. IV. 7U, a-11; 8 Uich. II. Bcllewe (ed.
]8<iit). -i-. 111; Y. B. :!!) Hen. BI. :H-H; .Sharinpton r. .Strotlon, I'lowd.
99H. :10I. :V)3: Co. I.it. 292 b. The fanciful etjinolopy piven in Co. I.iL
47 h should be added: " In every contract there must be quiti pro quo,
for rnnlractui fit qiinti artni ronira nrlum."
Kd.
r.d. HI. 587: Y. B. 18 Kd. III. 13-7; Y. B.
'Y. B. 11 &
The only
III. 31, 33: [Y. B. IS Kd. HI. 30-15) Y. B. !) Hen. V. U, 33.
statement In the Year Books to the contrary is the dirlum of Candisli,
18 Kd. HI. fi-11: "And also this action of covenant of necessity
.1., in
is maintainable Iwcanse for so slipht a thinp one cannot always have his
elerk to make a specialty." The case in Y. B. 7 Kd. H. 313 can hardly
be said to throw any lipht upon the question under discussion.
By Ibe custom of London and Bristol. Oebf was allowed upon a
?nrol prant without quid pro quo. Y. B. 13 Kd. HI. 11-1; Y. B. 14
^ O. 6 n.
len. IV. 3(!-I3: V. B. ?2 Kd. IV. 3-fi: F. M. r H. C. 1
<ii.): Y. B. 38 Hen. VT. 30-13: Y. B. 1 Hen. VII. 33-13; fY. B. 1 Kd.
IV 6-13; Dy. 370, pi. 58] Williams c. Gihbs, 5 A.
E. 308; Bruce c.
a.s

H

U

M
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upon Early English Equity, already

re-

ferred to, the distinguished writer makes the further suggesthat,

tion

altliougii

parol undertakings

formless

tlie

ulti-

mately failed of recognition in the King's Courts, the Church
for a long time, with varying success, claimed a general jurisdiction in cases of la'sio pdi'i;

was

finally

and that after the Church

cut down to marriages and

Cliancellors asserted for a time in

wills,

the clerical

Chancery the power of

enforcing parol agreements, for which the ordinar}' King's
It is believed that undue imcourts afforded no remedy.
portance has been attached to the proceedings in the spiritual court for Icrsio fidci. It is doubtless true that this court
was eager to enlarge its jurisdiction, and to deal with cases

of breach of faith not properly within

may

its

cognizance.

We

was sometimes successful in
keeping control of such cases when the defendant did not
dispute the jurisdiction. But the authorities would seem to
make it clear that from the time of the Constitutions of Clarendon, a prohibition would issue as a matter of course from
the King's Court upon the application of one who was drawn
also concede that the court

into the spiritual court

upon breach of

faith in a purely

temporal matter.^

Nor has

the present writer been able to discover

any trace-

able connection between the ecclesiastical claim of jurisdiction over

Icesio fidei

and the jurisdiction of the Chancellor

the matter of parol agreements.

in

If the Chancellor proceeded

judge, purely upon the
would follow that in the absence
of a remedy at common law, equity would give relief upon
any and all agreements, even upon gratuitous parol promises.
And Mr. Justice Holmes seems to have so interpreted the
in the

same

ground

spirit as the ecclesiastical

of breach of faith,

it

1 M. & G. 1, and cases cited in Pollock, Cont. (6 ed.), 138 n.
See also the cases of parol undertakings in the Bishop of Ely's
Court, 4 Seld. Socv. 114-118.
'Constitutions of Clarendon, c. 15, Stubbs, Sel. Chart. 134; Glanvil,
Book X. c. 12; Abb. PI. 31, col. 1, rot. 21 (1200); 2 Br. N. B. No. SO
(1219); Fitz. Abr. Prohib. 15 (1220); 2 Br. N. B. No. 1893 (1227);
Stat. Circumspecte Apatis, 13 Ed. I.; Y. B. 22 Lib. Ass. 70; Y. B. 2
Hen. IV. 10-45; Y. B. 11 Hen. IV. 88-40; Y. B. 38 Hen. VI. 29-11;
Y. B. 20 Ed. IV. 10-9; Y. B. 32 Ed. IV. 20-47; Y. B. 12 Hen. VII. 22.
b-2; Dr. & St. Dial. II. c. 24.

Waite,
(p.).
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which he cites from the Diversity of
" A man shall have remedy in Chancery

for covcnunts miulc without spi'cialty»
ficient witness to

prove

if

the party have suf-

covenants, and yet he

tlie

is

witliout

remedy at tlic common law " for he adds that the contrary
was soon afterwards deridid, citin/» Cary, 7: " T'pon nudtim
pactum there ouglit to be no more help in Chancery than
;

there

is

at the

the passajTo

in

common

law."

'

But, witliout

all

deference,

the Diversity of Courts seems to have been

misapprehended. There is really no contrariety between that
passage and the extract from Cary. It is not asserted in
the Diversity of Courts that one should have remedy for all
parol covenants, where there was no remedy at connnon law.
Full effect is given to the language used if it is taken to
import that relief was given upon some parol covenants. So
interpreted the Diversity of Courts accords with other authorities.
For while it is confidently submitted that no instance can be found prior to the time of Lord Eldon* in
which Equity gave relief upon a gratuitous parol promise,
it is certainly true that Chancery did in some cases furnish
a remedy upon parol covenants. ( But in all these Chancery
cases it will be found that the promisee, acting in reliance
upon the promise, had incurred expense, or otherwise parted
with property, and that the Chancellor, upon an obvious
principle of natural justice, compelled the promisor to make
reparation for the loss caused by his breach of promise.
Three such instances, between 1377 and 1468, are mentioned
in an essay upon " The History of Assumpsit," in an earlier
[In Anon. I.itt. R., .1 Uirhardson sairl tlint I.orf) F.llosmcre used to
say that Ihrrc wrro three thinjfs which he would never relieve in equity,
sueh leases aforesaid, i concealments, 3 nude promises.
1
See also
Alexander r. Crosh. Tolh. 31.]
' .Xt the present day
a gratuitous (mdertakinp by the owner of property to hold the same in trust fur nnnthrr is enforced in equity. It is a
Kinj^ilar fact that this anomalous doctrine seems to have tiecn first sanctioned by the conservative F.ord F.ldon, in ICx pnrlfi Pye, IS Ves. 140.
It was well settled that a use could not be created by a similar (fratuitous parol declaration.
Indeed, as late as 1H55, Lord Cranworth, in
Scales r. Maude, 6 D. M. & G. iH, 51, said that a mere declaration of
tnist by the owner of property in favor of a volunteer was inoperative.
In .Jones p. I.ocIc, I Cli. .Xp. 2.5, :?8, he corrected this statement, yielding
to tlie authority of what seemed to him unfortunate decisions.
Kssay No. '59, Volume III.
'
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might have been

supplenientcd by three siniilur cases which were brought to

In Gardyner v. Keche (1452and Alice Gardyner promised to pay the
defendant £22, who on his part was to take Alice to wife.
The defendant, after receiving the £22, " meaning but craft
and disceyt," married another woman, " to the great disceyt
of the said suppliants, and ageyne all good reason and conscience."
The defendant was compelled to answer the bill.
In Leinster v. Narborough (circa 1480), the defendant being
betrothed to the plaintiff's daughter-in-law, but desiring to
liglit

by

iMr.

S.

R. Bird.'

l-iS-i), ]\Iargaret

go

to

Padua

to study law, requested the plaintiff to maintain

and a maid-servant to attend upon her during his
absence, and promised to repay upon his return all costs and
charges incurred by the plaintiff in that behalf. The defendhis fiancee,

ant returning after ten years declined to

and the

fulfil his

plaintiff filed his bill for reimbursement,

successful.-

In James

v.

jNIorgan (1.504-1515), the defend-

ant promised the plaintiff 100 marks

daughter Elizabeth.

The

promise,

and was

if

he would marry his

plaintiff accordingly

" resorted to

and charges," and
" thorow the desavebull comforde " of the defendant and his
daughter delivered to the latter jewels, ribbons, and many
other small tokens. Elizabeth having married another man
through the " crafty and false meane " of the defendant, the
plaintiff by his bill sought to recover the value of his tokens,
and also the " gret costs and charges thorow his manyfold
the said Elizabeth to his great

costs

journeys."
In

But

all

these cases there was,

it is

true, a

breach of promise.

there seems to be no reason to suppose that the Chancel-

were influenced, even unconsciously, by
traditions in regard to
It was so obviously just that one who had intenl(TS!0 fide'i.
tionally misled another to his detriment should make good the
loss, that we need not go further afield for an explanation
of the Chancellor's readiness to give a remedy upon such
lors, in

any

giving

relief,

recollection

of

ecclesiastical

'The Antiquary, Vol. IV.
'The Antiquary, Vol. V.

p. 185,
p. 38.

reprinted in part in 3 Green Bag,
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;{|()

piirnl iif^nviiu'iits.

writtrn

Sul>j)(i'iia,'

A

In

little Trciitist-

sliortl}'

the same time as tlie Diversity
lowing instructive passage:

—

"

coiiccrninp;

Writs of

— timt
of Courts, — occurs

after 1523,

is,

at al>out

the fol-

common, nnnnity,
not in manual occupation, may not
have commencement, nor be granted to none other without wriAnd thereupon it followeth, that if a man for a certain
ting.
sum of money sell another forty pounds of rent yearly, to be
)iercci)tid of his lands in D, SiC, and the buyer, thinking that
the bargain is suffici<-nt, asketli none other, and after he deni.'iniletii the ri'iit, and it is denied him, in this casi' he hath
no remedy at the common law for lack of a deed; and therefore
inasmuch as he that sold the rent hath ijuiil pro quo, the buyer
TIktc

and

n innxitn in the law that a rent, n

is

otIuT

sucii

as

tliinf^s

lio

But if tluit grant had been made
mere motion, without any recompense, then he to whom
the rent was granted should neither have had remedy by the
common law nor by subpn-na. But if he that made the sale of
the rent had gone farther, and said that he. before a c<Ttain day,
would make a suffieiint grant of llie rent, and after refused to do
it, there an action u))on the case should lie against him at the
common law; but if he made no such promise at the making of
the contract, then he that bought the rent hath no remedy but
by subperna, as it is said before."
shall be helped by a subpa'na.

by

his

Here the sulijuvna is allowed in the absence of a promise.
There could, therefore, he no question of breach of faith.
But the money having been paid and received under the expectation of both parties that the plaintiff would

fjet

a valid

was plainly just that equity should
not permit the defendant to rely on the absence of a remedy
at conunon law as a means of enriching himself at the extransfer of the rent,

pense of the
It

is

it

plaintiff.

hardly necessary to remind the learned reader of the

analogv between the case just considered, and uses arising
upon a bargain and .sale, which were supported for the first
It was doubtless the same
time only a few years before,*
principle

of

Chancellor

nnrt.
•Y. H.

«t

i\

preventing unjust

in the reign of

St.

Henry

enrichment

18-30.

led

the

V, to give a legal sanction

(IHth r.l). Appendix. 17;

Ilcn. VII.

which

Hnrg. L. Tr. 334.
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to the duty of the feoffee to uses which before that time had

been a purely honorary obligation.

To sum

up, then, the Ecclesiastical Court had no jurisdic-

Chancery
upon parol agreements only upon the ground of
compelling reparation for what was regarded as a tort to
the plaintiff', or upon the principle of preventing the unjust
enrichment of the defendant
and the common law, prior
tion over agreements relating to temporal matters.

gave

relief

;

to Assumpsit, recognized only those parol contracts which

were based upon a quid pro quo.
The jurisdiction of Equity was rarely invoked upon
breaches of promises after the development of Assumpsit,
unless specific performance of the contract was desired. We
have only to consider, therefore, the nature of the commonlaw real contracts which were enforced by the actions of
Debt, Detinue, and Account.
It is not necessary to deal specially with Account, since the
essential principles of that action have been clearly and fully
set forth by Professor Langdell in the Harvard Law
Review.^
It will suffice to emphasize the fact that a defendant's duty to account, whether as bailiff or receiver, arose
from his receipt of property as a trustee, and that a plaintiff
entitled to an account was strictly a cestui que trust.
In
other words, trusts for the paA'ment of money were enforced
at common law long before Chancery gave effect to trusts
of land. It need not surprise us, therefore, to find that upon
the delivery of money by A to B to the use of C, or to be
delivered to C, C might maintain an action of Account
against B.' Account against a receiver was long ago superseded by the common count for money had and received by
the defendant to the use of the plaintiff.
But the words
" to the use of " still bear witness to the trust relation.
Detinue was usually founded upon the contract of bail*

n'ol. II, pp. 243-357. See also Pollock, Cent. (6th ed.), 13T, and
the obsen-ations of the same writer in 6 Harv. Law Rer., 401, 403.
= (33 Ed. III.)
Fitz. Ab. Acct. 108; (3 Rich. 11.) Bellewe .\cct. 7;
Y. B. 41 Ed. III. 10-5; Y. B. 6 Hen. IV. 7-33; Y. B. 1 Hen, V. 11-21;
Y. B. 36 Hen. VI. 9, 10-5; Y. B. 19 Ed. IV. 33-5; Y. B. 1 Ed. V. 2-2;
Robsert i'. .\ndrews, Cro. EI. 83; Huntlev v. Griffith, Gold. 159; Harringrton v. Rotheram, Hob. 36, Brownl. 36 s. c. Clark's Case, Godb. 210,
pi. 299. See also Ames, Cases on Trust (3d ed.), 1 n. 3, 4 n. 1.
"

;

'
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This contract was a real contract by reason of the
The duty
<»f a clmtti'l by the bailor to tiie bailee.
of the biiilee was coiiiinonly to redeliver the same chattel to
the bailor, either upon demand or at some time fixed by the
mcnt.

delivery

terms of the bailment. But the chattel mij^lit be delivered
to the bailee to be delivered to a third person, in which case
the third person was allowed to maintain Detinue against
the bailee.

Detinue would also lie against a seller upon a bargain and
Here it was the payment of the purchase-money that

sale.

as a rule constituted the quid pro quo for the seller's duty

buyer to take possession of the chattel sold. If
was
for the reciprocal exchange of chattels, the
the bargain
of
the
chattel
by the one party would be as effective
delivery
as
of j)urcliasc-money to support
quid
pro
quo
payment
a
against
the other party. It was hardly
an action of Detinue
to suffer the

an extension of principle to treat the delivery of the buyer's
sealed obligation for the amount of the purchase-money as
equivalent to actual payment of money, or delivery of a chattel, and accordingly we find in Y. B. 21 Edward III. 12-2,
the following statement by Thorpe (Chief Justice of the
Common Bench in .'50 Edward III.) " If I make you an obligation for £40 for certain merchandise bought of you, and
you will not deliver the merchandise, I cannot justify the
detainer of the money
but you shall recover by a writ of
Debt against me, and I shall be put to my action against you
But
for the thing bought by a writ of Detinue of chattels."
it was a radical departure from established traditions to
permit a buyer to sue in Detinue when there was merely a
parol bargain of sale without the delivery of a physical rrs
of any sort to the seller. But this striking change had been
accomplished by the time of Henry VI. The new doctrine
may lie even older," but there .seems to be no earlier expression
of it in the books than the following statement by Fortescue,
:

;

U

& 13 Ed. TIT. 2U: Y. B. 3(1 Ed. III.
Fd. I. 53!): Y. B.
B. 3 Urn. VI. 1.3-20; Y. B. 9 Hen. VI. 38-13; Y. B. <) Urn.
VI. (iO, A-fl; Y. B. 1ft Urn. VI. 0, A-T, nnd othor niifhorifics cited in
Ames, Cnses on Tni-its f.'d id), HI n. 1.
(Srr Y. B.
Ed. Ill 37-6, cnlled to the writer's ntfention by Mr.
»

17,

Y. B.

3^1

A; Y.

«

Crawford D. Hcning.)
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C. J.

:

" If

I

buy a

liorsc of you, tlie

property

is

313

straightway

in me, and for this you sliall have a writ of Debt for the
money, and I shall have Detinue for the horse on this barFrom the mutuality of the obligations growing
gain." '
out of the parol bargain witiiout more, one might be tempted
to believe that the English law had developed the consensual
contract more than a century before the earliest reported
But this would
case of Assumpsit upon mutual promises.be a misconception. The right of the buyer to maintain
Detinue, and the corresponding right of the seller to sue
in Debt were not conceived of by the medieval lawyers as
arising from mutual promises, but as resulting from recipeach party's grant of a right forming the
rocal grants,
quid pro quo for the corresponding duty of the other.^
It remains to consider the most prominent of all the Eng-

—

The writ in
contract debt.
Debt, like writs for the recovery of land, was a praecipe quod
reddat.
The judgment for the plaintiff is that he recover
lish real contracts, the simple

In other words, as in the case of real actions, the
his debt.
defendant was conceived of as having in his possession something belonging to the plaintiff which he might not rightfully keep, but

why

ought to surrender.

This doubtless explains

the duty of a debtor was always for the

payment

of a

'Y. B. 20 Hen. VI. 35-4; Y. B. 21 Hen. VI. SS-12. See, to the same
Y. B. 37 Hen. VI. 8-18, per Prisot, C. J.; Y. B. 49 Hen. VI. 18See also Black23, per Choke, J., and Brian; Y. B. 17 Ed. IV. 1-2.
burn, Contract of Sale, 190-196.
= Peck V. Redman (1555), Dy. 113, appears to be the earliest case of
mutual promises.
^ If the bargain was for the sale of land and there was no livery of
seisin, the buyer had no common-law remedy for the recovery of the
land, like that of Detinue for chattels. Equity, however, near the beginning of the sixteenth century, supplied the common-law defect by comeffect,

pelling the seller to hold the land to the use of the buyer, if the latter
had either paid or agreed to pay the purchase-money. Br. .\h. Feoff, al
Use, 54; Barker v. Keate, 1 Freem. 249, 2 Mod. 249 "s. c; [Nota, Brownl.
The consideration essential to
34.] Gilbert, Uses, 52; 2 Sand. Uses, 57.
give the buyer the use of land was, therefore, identical with the quid
Inas•pro quo which enabled him to maintain Detinue for a chattel.
much as the consideration for parol uses was thus clearly borrowed
from the common-law doctrine of quid fro quo, it seems in the highest
degree improbable that the consideration for an Assumpsit was borrowed by the Common Law from Equity; 2 Harv. L. Rev. 18, 19 (Essay No. 59, ante). But see Salmond, Essays in Jurisprudence, 213
(Essay No. 61, post).
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of moiicv or a fixed quantity of chattels.'
promise to pay as much as certain goods or services were
worth would never support a count in Debt.* In Y. B. 12
Kdw. 1\'. U-ii^', IJriun, C. J., said: " If I bring cloth to a
tailor to have a cloak made, if the price is not determined
definite iiiiiouiit

A

pay

making, he shall not liavc
For the same reason, the
quantum meruit and quantum valebant counts seem never to
liave gained a footing among the common counts in Debt,
and in Assumpsit the quoittum meruit and quantum valebant
counts were distinguished from the indebitatus counts. But
principle afterwards yielded so far to convenience that it
became the practice to declare in Indebitatus Assumpsit
when no price had been fixed by the parties, the verdict of the
jury being treated as equivalent to a determination of the
beforehand that

an action of

I

l)el>t

shall

for the

against me."

'^

parties at the time of bargain.

The

ancient conception of a creditor's claim in Debt as

analogous to a real right manifested itself in the rule that
a plaintiff must prove at the trial the precise amount to be
due which he demanded in his prcecipe quod reddat. If he
demanded a debt of £20 and proved a debt of £19, he failed
as effectually as if he had declared in Detinue for the recovery of a horse and could prove only the detention of a cow.*
' A del)tor niif;ht n.s easily owe rhatteKs as money.
A delit of chattels
would arise from the same quid pro quo as a deht of money. A lessee
miphf arcordinplv he cliarpcd in dclit for rhaltels hv thr lessor. Y. B.
20 and 2\ Ed. I. 13!); Y. B. 50 Ed. HI. Ifi-S. Y. B.:U lien. VI. 12-33;
Anon. 3 Leon. .'GO; Denny r. Parnrll, 1 Roll. Ah. ,591, pi. 1. Or an omplovcr hy his emplovre. Y. B. 7 Kd. III. 13-3; Weaver r. Best, Vinrh.
7.5." Or a vendor hv'his vendee.
Y. B. :U Ed. I. I.W; Y. B 37 Men. VII.

(A ca.sc, temp. Ed. I. cited 5 C. B. 336 n. (a)]. As Indebitatut
A»»ump>il would lie for a deht payahle in money, it was also an appropriate remedy for a deht pavahle in chattels. Cock r. Vivyan, 3 Barn-

8-90.

3<i:i. :Wl;
l-idmouth v. i'enrnse, (> B. \ C". 3H.5 MavoV r. Clirk, t
B. & Al. 388. The i\idpnent in Oeht for Chattels was like that in Detinue that the plaintiff rrrover his chattels.
The essential distinction

ard,

;

—

Detinue was
between Detinue anil Deht for chattels seems to lie this,
the proper remedy for the recovery of a specific chattel, Deht, on the
other hand, for the recovery of a specific amount of unascertained
chattels.

'.Fohnson

r.

Morpan, Cro.

El. 75fl.

•See to the same effect Y. B. 3 Hen. VI. 36-33; Anon., 2 Show. 183;
Mason r. Wclland, Skin. 238,
Younjf r. .\shhumham, 3 I.eon. Ifil
;

243.
•

Y. B. 3 Hen. VI. +-4; Y. B. 11 Hen. VI. 5-9; Y. B. 21 Kd. IV. 22-9;
c. Vow, Moore, 298; Bagnall r. Sachcvcrcll, Cro. El. 299; Blad-

Smith
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the siime reasons Debt would not lie for money payable
by instalments, until the time of payment of the last instalment had elapsed, the whole amount to be paid being regarded as an entire sum, or sinf^io thing.'
The quid pro quo which the debtor must receive to create
his duty might consist of anything that the law could regard
as a substantial benefit to him. Debts were usually founded
upon a loan of money, a sale, a lease of property to the
debtor, or upon work and labor performed for him. The quid
pro quo in all these cases is obvious. ^ The execution of a
release by an obligee to an obligor was also a sufficient quid
pro quo to create a new debt between the same parties. ^ Forbearance to sue on a claim has been regarded in the same

Por

light

:

" for the forbearing of a suit

is

as some other things would have been

as beneficial in saving,
in

gaining."

*

But Debt
Aire}',

^

will not lie upon mutual promises.
In Smith v.
" Holt, C. J., said that winning money at play did

not raise a debt, nor was debt ever brought for money won
at play, and an Indebitatus Assumpsit would not lie for it;
but the only ground of the action in such
mutual promises. That though there were
Debt would not lie upon that." According to
of the same case Lord Holt said, " There is

cases was the

a promise, yet
another report

no way

in the

well V. Stiglin. Dy. 219; Baylis v. Hughes, Cro. Car. 137; Calthrop v.
Alien, Hetl. 119;" Ramsden's Case, Clavt. 87; Hooper v. Shepard, 3
Stra. 1089; Hulme v. Sanders, 2 Lev. 4.
In Vaux i\ Mainwaring,
Fort. 197, 1 Show. 215 s. c. the distinction was taken that in Indebitatus Assiimpsit the plaintiff might recover the amount proved, but
in Debt the amount stated in the writ or nothing.
But afterwards
the plaintiff was not held to a proof of the amount stated in the
writ even in Debt. Avlett v. Lowe, 2 W. Bl. 1221 ; Walker t'. Witter,
Doug. 6; M'Quillin tJ."Cox, 1 H. Bl. 2+9; Lord v. Houston, 11 East,
62.
See also Parker v. Bristol Co., 6 Ex. 706, per Pollock, C. B., and
1 Chittv, P. (7th Ed.) 127-138.
"Rudder v. Price, 1 H. Bl. 547. [Hunt's Case, Ow. 42, 2 Roll. Ab.
523.]
' If
a T)argain

was for the sale of unascertained chattels, the transaction gave rise to mutual debts, the reciprocal grants of the right
to a sum certain of money and a fixed amount of chattels forming
the quid pro quo for the corresponding debts.
Y. B. 21 Hen. VI.
55-12; Anon. Dr. 30, pi. 301; Siade's Case, 4 Rep. 94 b.
See supra,
p. 276.

»Y. B. 12 Hen. IV. 17-13.
•Bidweli r. Catton, Hob. 216.
^2 Ld. Ray. 1034, 6 Mod. 128, Holt, 329

s.

C.
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world to rccovir nioiu y won
sit."

iit

play but by special Assump-

'

Originally there was no quid pro quo to create a debt
agniii.st

II

defendant

if

the benefit was conferred upon a third

person, although at the defendant's request.
V. l-t-5J3

is

a case

£10 against T,

for

The

in point.

plaint ifT,

released the claim

Y. B. 9 Henry
having a claim

upon the defendant's

promise to pay him the same amount. The plaintiff failed
because the benefit of the release was received by T.- In Y.
B. ill Henry \lll. il3, upon similar facts, Fitz-James, C. J.,

thought the

an action on the case
Debt, " for there is no connor has the defendant quid pro quo." Post, J., antl
plaintiff should recover in

upon the promise, but not
tract,''

in

Spelman, J., on the other hand, thought there was a quid
pro quo. It was also made a question, on the same ground,
whether a defendant who promised money to the pliiiiitifT if
he would marry the defendant's daughter was liable in Debt
to the plaintiff who married the daughter.''
But here, too,
the opinion finally prevailed that though the girl got the
husband, her father did receive a substantial benefit.*
In
Y. B. 37 Henry VI. 9-18, Moylc, J., said: " If I say to a
Surgeon that if he will go to one J who is ill, and give him
medicine and make him safe and sound, he shall have TOO
shillings, now if the Surgeon gives J the medicines and makes
'Wnlkcr

Walker, Holt, 3?8, 5 Mod. 1.1, Comh. 303 s. c. Ptr
"This is merely n wiiper nnd no Indebitatus Ataumpnit
lies for it; for to ninkc that lie, there must 1)0 a work done, or some
meritorious notion for which Debt lieth."
Hard's case, 1 Snlk. 23;
Bovey r. Cnstleninn,
F.d. Hay. (i9.
I'er Curiam: " Kor nnitunl promises
A>fum]>>it may lie, hut not htilrhitntu.i .lisiimpxit."
These statements that Debt will not lie upon mutual promises lirinp out with
(Treat olenmess the distinction already referred to hetween mutual
promises nnd the mutual duties prowing out of n parol harjfain
nnd sale. Sec Pollook, Contracts in Early English Law, 6 Harv. L.
Holt, C.

r.

.1.,

I

Ucv.

3,0B, 3.09.

The true ground of

this dooislon seems sometimes to have been
misunderstood.
Holmes, Common I, aw, 3fi7.
•After Assumpsit oame in, it was many years before it was called
a contract. That term wius still confined to transnclions resting upon
a qiiirl pro qun. See Es.sny No. 59, antr, nnd Jenk.s, Doctrine of Con'

sideralion, l.'U.
•Y. n. ;i7 Hen.
IV. 3-17. (.See also
•

1

VI. SIS; Y. B. IS Ed. IV. 32-14; Y. B. 20 Ed.
Anon. 1 Vent. 2tift.I
Anplethwnitc v. Northby, Cro. El. 29; Bercsford c. Woodro6f,

Rolie, R. 433.
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have a good action [Debt]
still the thing is to
another and not to the defendant himself, and so he has not
quid pro quo, but the same in effect." This reasoning of
Moyle, J., met with general favor, and it became a settled
rule that whatever would constitute a quid pro quo, if ren-

him safe and sound,

lie

shall

against nie for the 100 shillings, and

dered to the defendant himself, would be none the less a quid
pro quo, though furnished to a third person, provided that
it was furnished at the defendant's request, and that the
third person incurred no liability therefor to the plaintiff. ^
Accordingly, a father was liable for ph^ysic provided for his
daughter;' a mother for board furnished to her son;" a
woman was charged in Debt by a tailor for embroidering
a gown for her daughter's maid ^ a defendant was liable for
;

instruction given at his request to the children of a stranger,

or for marrying a poor virgin.*

The common count for

mone}' paid by the plaintiff to another at the defendant's
request

But

is

another familiar illustration of the

rule.

an indispensable condition of the defendant's
liability in Debt in cases where another person received the
actual benefit, that this other person should not himself be
it

is

liable to the plaintiff for the benefit received.

For

in that

event the third person would be the debtor, and one quid pro

quo cannot give rise to two distinct debts.^ Accordingly
where the plaintiff declared in Debt against A for money
lent to B at A's request, his declaration was adjudged bad;
for a loan to B necessarily implied that B was the debtor.
If B was, in truth, the debtor, the plaintiff should have declared in Special Assumpsit against A on the collateral
promise.
If B was not the debtor, the count against A
should have been for money paid to B at A's request.® By
Stonehouse v. Bodvil, T. Ray. 67, 1 Keb. 439, s. c.
Bret V. J. S., Cro. El. 756.
'Shandois i'. Stinson, Cro. El. 880.
* Harris v. Finch, Al. 6.
' " There cannot be a double debt upon a single loan."
Per Curiam,
in Marriott v. Lister, 2 Wils. 141, 143.
" "
If it had been an Indebitatus Assumpsit for so much money
paid by the plaintiff at the request of the defendant unto his son,
it might have been good, for then it would be the father's debt and
not his son's; but when the money is lent to the son, 't is his
»
=

31S
the same reasoning
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buyer,

tlie seller

would be improper

it

for goods told to

B

at A's request.

should chnrpe him

to

If

count against

H was

rcnlly the

and A in Spcciiil
was not the buyer,

in lVi)t,

Assumpsit on tiic collateral j)i-omise. If IJ
the count against A should be for goods delivered to H at
A's request.' The same distinction holds frood as to services
rendered to 11 at A's retjuest. If H is a debtor A is not, but
only collaterally liable

Thc

in

Assumpsit.-

distinction between

illustrated

graph,
ise is in

is

in

Debt and Special Assumpsit, as

the cases mentioned

in

the

certain cases within the Statute of Frauds relating

to guaranties.

If

R

gets the enjoyment of the benefit fur-

nished by the plaintiff at A's request, but
liable to the plaintiff, A's
If,
fit

preceding para-

of practical value in determining whether a prom-

promise

is

A

on the other hand,

B

received, that

a debtor, A's promise

is, is

is

is

the only party

not within the statute.

liable to the plaintiff for the beneis

clearly a guar-

anty and within the statute.^

There were obviously many parol agreements that did not
come within the scope of Debt, Detinue, or Account. This
difficidty was at length met by the action of Ansitmps'it,
which became, indeed, a remedy upon all parol agreements. *
But the distinction between Debt and Assumpsit is fundamental.
For, while Assumpsit might always be brought
where Debt would lie upon a simple contract, the converse
proper debt, nnd not the father's." Per Holt, C. J., in Butcher v.
.Sec also MarAndrews, Cnrth. «6 (Sulk. 23; Comb. 473, s. c).
riott r. I.i.iter. 9 Wils. IH.
'Y. n. 27 Hen. VIH. J5-3, per Fiti Jnmes, C. J.: Hinson r. Rurridpp. Moore, 701; Copiin r. Cirpen, 1 Uoll. .\h. 591; Anon., 1 Vent.
203; Stonrhoiisp r. Hodvil, 1 K<1>. t39; Hart r. I.anpfitt. 2 I,d. Hay.
8tl. HIJ, 7 .Mod. IVS 9. c; Ho7.<t r. Ko7.er, 2 Vent. 36, overruling
Kent r. Dcrliv. 1 Vent. 311, 3 Kch. 756, 9, c.
'.Mford r.' Kelisficld, Ov. ?30, pi. .Ifi Hnxtor r. Read. Pv. J72 n.
;

Nelson's Case, Cro. Kl. WHO (cited)
Trevilian e. Sands, Cro. Car.
107. 193, 1 Roll. ,\li. .J9i, pi. li.
A was the debtor and R was not liable
Hart r.
in \Vi)oclbon<ie r. Bradford. 3 Rolle R. 76, Cro, .Iiir. 5?0 s. r.
Ijinpntt, 2 I,d. Ray. 841, 7 Mod. IW 9.C.; Jordan o. Tompkins, 9 Ld.
Rav. !»H.', li Mod. 77 ». c.
Gordon r. Martin, I'ibig. 30^; ,\nibrose v.
Roe, Skin. 217, 9 Show. 421 s. c.
• Wdlkins
e. Perkins, 1
Buekmyr r. Darnell, 9 Ld.
I.d. Ray. 924;
Rav. lOH.',, 3 Salk. 15 9. c.
.Tones r. Cooper. Co'wp. 227; .Matson v.
Wliarani, 2 T. R. RO.
* For an oceount of
the development of Assumpsit see Essay No. 69,
amt*.

(32)

;

;

:

;

;
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There were many cases where Assumpsit was
Assumpsit would lie both where the plaintiff had incurred a detriment upon the faith of the defendant's promise, and where the defendant had received a benefit.
Debt would lie only in the latter class of cases. In other
words, Debt could be brought only upon a real contract,
Assumpsit upon any parol contract.
is

not true.

the only remedy.

—

'

THE HISTORY OF CONTllACT
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Bv John William Salmoxd

THE modern lawbondcontract
of union
of

of a general theory,
between numerous, and

consists

the

foniiiiifT

*

This fTfncral

otherwise unconnected, classes of contracts.

theory

is

posterior in date to, and different in orij^in and

history from, the particuhir contracts wiiich

comprehends.

it

Buying and liorrowing, pledging and suretyship, cannot wait
for the development of a refined system of law,

must

processes

have been

long before they were embraced
zation.
sist of

A

and these

regulated by definite principles
in a

comprehensive generali-

complete history of contract must therefore con-

two parts.

With

the

first

of these, consisting in an

enquiry into the origin and mode of development of the
difTerent species of contracts, we have not here to do.

Our

attention

will

be confined

to the

rise

of

the general

principles that have given system and unity to the mass of
detail.

The

general theory of contract

is

almost entirely of domes-

and Fleta indeed we

find an attempt
employ
to
the general principles of the Roman Law as a setting for English contracts,' but the chief significance of this
tic origin.

In Bracton

' This
Fssnv wns first published in the I,nw Quarterly Review, 1887,
Vol. Ill, j.p. ififi-nn.
' Piirlinnu-ntnry
Ciiiinsol to the N'ew Zenlnnd Government, nnd head
of the I,nw Driiftinfr Office, since 1007.
M. A. I8»3, New /^nliiml I'niversity, I.[,. B. ISflT. I,omlon Tnivorsity;
Professor of law in I'niversity of Ailelaide; Professor of law in Victoria

I'niversity Collepe. Wellinirton, New /enliind, lOOfi.
Olhrr I'lihlirnliont: F.ssnys in .1 urisprudence and I,ef;al History.
1801
.Iiirisprudence, or Tlie Theorj" of the I.nw, 1st ed. \903, 2d ed.
1907; The I.iiw of Torts, I!)07; and otlier articles in the Law Quarterly
;

Review, etc.
•Bracton, 99, 100; Fleta,

ii.

56.

67.
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attempt lies in its failure, rcrhiips in no other part of the
luw have Roman principles been so prominently introduced,
only to be so completely rejected. The English law was thus
left

The manner

to fashion a theory of contract for itself.

which it did so is an excellent illustration of tlie operation
of modes of procedure in determining the development and
form of the substantive law, for the history of the law of
contract is almost entirely comprised in that of three forms
of action. Those are Debt, Covenant, and Assumpsit.
The first of these can be traced back to the beginnings of
the law, but the earliest fact respecting it which need here be
in

is its division into the two actions of debt and detinue.
Save for obscure hints in Bracton and Fleta,' there seems
to be no reference to this division in the early legal writers,
though it appears as well established in the Year Books of
Edward I.- It was based, not, as is often said,^ on the distinction between money and chattels, but apparently on that
Detinue was an action
between obligation and property.
for the recovery of money or chattels of which the plaintiff
had the ownership debt for the rc.covery of money or chattels over which the plaintiff's right was merely in personam.^
This division had important effects upon the law of contract,
for it is evident that all bailments would be relegated to the
action of detinue. Now this action played no part in the development of the theory of contract, and bailments consequently remained outside that theory until the rise of the
action of assumpsit i-estored them to their rightful position
Furthermore this removal of bailas a class of contracts.
ments rendered possible, as will be seen later, an important

noticed

;

generalization within the action of debt.

It

is

evident that

remedy for all obligations that gave rise
to liquidated claims, must have had a scope in some respects
wider and in some narrower than the sphere of contract.
Since, however, the cases in which it was the remedy for

debt, as the general

•Bracton, 103 b; Fleta, ii. 60.
'Y. B. 20 & 21 Ed. I. 189.
' Holmes, Common Law, 252.
Debt for chattels: Y. B. 20 & 21 Ed.
Y. B. 12 Ed. II. 354. Detinue for money:
Y. B. 33-35 Ed. I. 454.

—

I.

139; Y. B. 3 Ed. II. 57;
B. 6 Ed. II. 193; cf.

— Y.

17.

;5i.>L'
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causes of iiction not contractual were comparatively unimportant, they may be here neglected.
In every action of (K-bt two oluinents were originally ncces«iry, a jiista causa dchciuli and a icgul

carta or written acknowledgment, and
witnesses.

It

to this fact that

is

j)r<)of.'

TliiTe wore

principal modes of proof, the

within historical times two

tiie

sccta or train of

we owe the

distinction be-

Witli
tween specialty debts and debts on simple contract.
respect to the causae dchcndi the most important fact to he
noticetl

is

that

among

thiin the early law did not include a

promise or agreement. The idea of the obligatory nature
of a mere executory agreement seems to have been unknown,
and part perfornumce was a condition precedent to the exIndeed it is doubtful whether an
istence of an obligation.*
agreement was in any distinct manner recognised as an element of debt, or whether any conscious distinction was drawn
between obligations ex contractu and any other form of obligation.^
It was an accident of procedure tliat first introduced into the law the princijile of enforcing mere promises.
A written acknowledgment of a debt, or written promise to
pay it, was obviously the best evidence that could be obtained, and by a transition very natural to early law it passed

from the position of good evidence to that of conclusive
This appi'ars from Brarton: 'Per scripluram vero

proof.

obligatur quis, ut

si

quis scripserit alicui se debere, sive pe-

cunia numcrata sit sive non, obligatur ex scriptura, nee
habebit cxceptionem pecuniae non numeratae contra scriptu-

ram, quia scripsit
rule of evidence

sc debere.' *

The

obvious effect of this

upon the substantive law was that a written

promise to pay ceased to be a mere proof of an already existing debt, and became a causa dchcndi itself.
Thus was
introduced into the English law a formal contract, and it
would seem that to this same application of estoppel early
law is largely indebted for this class of contract. Thus in
'GInnvil,

X.

'

OlifcrlMM-k.

"

Holmrs.

of ns

riiiscd

plnintifTs

3;

x.

Common
Iiy

19.

Brncton (by Coxo). IW-ISO.
ii

I,nw,

jirotnisc.

(? dcfrndiint's)

seen nnd sworn to.'
* Bracton, 100 b.

But tlir old debts were not conceived
Thry were n "duty" sprin(rin)r from the

2C>\.

'

receipt of property, n

fact

which rould be
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tlie

Rome

law of

tlic

contract Uteris and the release by ac-

ctptilatio are iintloubted instances of

extend

tlie

same explanation

tlie

process,' tlioufrli to

to the stipulation

might be over-

bold.

niained
I
/

good

In debts proved by

•^

'

En

necessary'

to

dette sur contract

quel cause

le

suit,

on the other hand,

le plaintiff

monstra

meme.'

of

them

is

The common

or done on one side
done on the other.

was therefore

in

luy

give a com-

serv-

in

was something given
return for something to be given or

A

generalization of the causae dehendi

possible,

simple contract did not
in

To

in

{mutuum), and hiring of

feature of them

and

doctrine of quid pro quo.

something

Autrement

contract

impracticable, but they were such trans-

actions as sale, barter, loan
ices.

est

HViiat then were these causae?

"

list

re-

son count pur

in

defendant devient son dettour.

dette sur obligation, car I'obligation

plete

it

an independent causa dcbcndi.

allege

this resulted in the

It

lie

all

was

down

laid

tliat

unless the defendant

well-known
debt on a

had received

recompense for the obligation sought to be

enforced against

hini.'^

The cause

that led to this explicit

statement of what had been implicit from the earliest times

was probably the disturbing

influence of the idea that simple

contract debts were really based upon promises, and the con-

sequent necessity' of defining the limits within which a promise

was obligatory.

In the early theory of contract quid pro

quo, as yet ungeneralized, was the principal

;

the promise,

merely the accessory. With the progress
of legal theory, however, this relation became reversed, and
quid pro quo assumed the aspect of a limitation upon the
if

recognised at

y binding
The

all,

effect of promises.

exact date of this generalization

is

uncertain.

What

seems the earliest mention of the term occurs in 39 Ed. Ill,'*
where however it is unconnected with contract. In 9 Hen.
^Hunter, Roman Law, 355 (1st ed.) ; Inst.
See Mr. Movie's Excursus VIII. in his
'Bellewe, 8 Rich. II. Ill (ed. 1869).
'There existed one exception to this rule,
anomalous nature of this contract was soon
173.

writing became necessarv for
' Y. B. 39 Ed. III. 18.

its

validity.

Just. 3, 39, 1; Gains, 3,
edition of the Institutes.

namely suretyship. The
perceived, and a sealed
Holines, Common Law, 264.
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»'/.

debt was lirouglit by n plfiiiitiff who had released ii judgment debtor on the promise of the defendant to become
debtor in bis stead. It was lield that this was not sufficient
matter in law to charge the defendant. This is a good example of the kind of case that must have led to the formulation of the doctrine of quid pro quo, but the report makes
no use of tiiat expression. In 7 Hen. \'I we find an objection made to the absence of quid pro quo, tiiough not in an
action of debt,- and tliirty years later the rule is treated
as perfectly familiar.'
In 16 Ed. I\' * it is remarked that
'
parols sans reason have no binding force. The principle
in (juestion has been somewhat hastily' identified with the
motiern jirinciple of consideration, but as we siiall sec it is
very doubtful whether there is between them any historical

V

'

'

connection whatever.

The

second form of action to

Covenant.

By

the time of

Ije

Edward

lished as a general contractual

considered
I this

was

is

that

of

fully estab-

remeily by which

damages

could be obtained for the breach of any agreement under

seal.

It seems probable that this action passed into the law of
contract from the law of real property, the earliest cnnvfniionc.i

may

being leases of land for

be, its history as

life

or years.

^

However

this

a general contractual remedy can be

traci'd with considerable clearness in the early writers.

Glan-

vil tells us that privatac convcntiones were not enforceable.*
This assertion seems sometimes to be interpreted as meaning
merely that contracts were invalid unless reduced to wri-

ting;" but Glanvil himself defines privatac convcntiones as
agreements made anywhere save in the King's Court. If not
«Y. n. 9 Hen. V.

IV.

is nn nctiim of drerit on the cn-ic, Init
thnt quid pro quo orijrinntrd in rioht, nnd
nn f'xiiniiniition of the case will sliuw thiit llie ohjcclion in question is
mcrclv n vcrlml one.
•Y'. H. 37 lien. VI. 9.
•Y. n. 16 Kil. IV. n.
* Difthy's History of the I.nw of RenI Property, lO nnd 1 Vt.
•Oliinvil, X. S.
'.Snprr lior nofnndiim est qnnd Cnriii doniini rejris
hiijir'-modi prii'otns ronvrntionrs de rebus dnndis vol noriplrndis In
vndinin, vrl nlins liii jiismodi, rxtrn Ciirinm sivc ctlnm in nliis Ciirii.i
qunm in C'lirin domini rrpis fnrtns, tnrri non solrf nrr wnrrnntiinrr; ot
Idoo si non fiirrint sirviitnc Curin domini regis .sc indc non introinittct.'
•GUterbock, 138-139.
'

Y. B. 7 lion. VI.

ttirrr is

no

ilonlit

1.

Ttiis

wliiitevpr

'
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there made, no executory contract was enforceable whctlier

reduced to writing or not. By tlie time of Bracton we find
an advance in legal theory, for covenants arc now enforced
in the
'

Non

King's Court not of right but occasionally de gratia.
aliquando neccssitas iniponi curiae doinini regis

solet

de hujusniodi conventionibus privatis discutere.

Sed tamen

quis a conventione recedat, succurritur alteri parti

si

actionem de conventione.'

'

per

Finally in Fleta the foregoing

passage
transcribed with an omission of all reference to
the remedy being of grace rather than of right. ^ Unlike
debt and, as will be seen, unlike assumpsit, covenant was from
the first recognised as a remedy for breach of promise. Unlike these actions therefore its origin imposed no limitation
on its scope, and it threatened to become co-extensive with
agreements. A limitation stringent enough however was imposed by the law of evidence. In 20 Ed. I ^ a plaintiff of-''
fered good suit to prove his covenant, and it was decided
that a writing was the only admissible proof of an agreement.
This rule determined the whole future history of the law
i.s

of contract, for

it

obtained recognition at a time when a wri-

ting meant a writing under

seal,

and covenant was thus rebecame narrower every

stricted to a class of agreements that

day.

The

limitations thus sought to be imposed on the law of

contract proved too strait to be borne.

A

form of action

never fashioned for that end was soon pressed into the servfor which debt and covenant had proved inadequate, and

ice

and most
Of the origin and nature

this in process of time developed into the third

important contractual remedy.
of Trespass on the Case it is needless here to speak, but a
subject deserving some consideration is the process by which
it became a remedy for breach of contract.
It was intended
as a provision for those cases of damage to person or
property that did not fall within the original scope of tresNow inasmuch as breach of contract is a fruitful
pass.
source of damage to person and property, it is evident that
34.
See also 100.
Fleta. iii. 14, 3.
20 & 21 Ed. I. 222.

'Bracton,
'

»

coyrnAcrs

»/.
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in inuny

trespass on

instiincos

the case must liave been in

Very frequently therefore
an uiulcrtakinff or assumpsit foniied part of the circumThis aspect
staiu-es of the case, and appeared in the count.'
of trespass on the case was early perceived, and the objection used at first to be broufjht that in such cases covenant
This, howwas the appropriate and exclusive remedy.
Thus in 48 Ed. Ill, in an action
ever, was overruled.
against a surgeon for negligence, it is said: 'This action
a contractual

reality

of covenant

is

of necessity maintainable without specialty,

because for every

make a

to

little

in

occurred

it

thing a

man cannot have a

In a similar case in 11

deed.'*

contract was made

ance of

reniedv.

in

clerk

Rich. 11^ the

London, and the negligent performMiddlesex.

was decided that

A

dispute arising as to

might be joined either
on the assumpsit or on the contrary medicines,' and that
the venue would be determined accordingly.
This shows a
the venue,

it

issue

'

distinct appreciation of the double character of the action,

trespass from one point of view, covenant from another.

Now happened an event closely analogous to what we
have already noticed in the history of debt.
In trespass
on the case, as
cause of

in

liability,

debt, a promise was not originally

but merely an accessory

in

;

the

both actions

the promise came subsequently to be regarded as the principal

;

and

both a consequent necessity arose of limiting

in

the new principle by a generalized statement of the old.

debt this resulted, as has been seen,

in the

pro

first

In assumpsit

(jiio.

it

resulted

In

doctrine of quid

of

all

in

the rule

that the action lay for a breach of promise by malfeasance

This
fi-oni a breach by nonfeasance.''
was evirlently a recognition that the action, though
from one point of view contractual, was in reality delictual.
If it resulted from a mere omission, damage to the plaintiff's person or property was not regarded as a cause of
action; for, general!}' speaking, it is only through a cononly, as distinguished
rule

«?3 Ass.
•4S F.cl.
*

f)i:

III.

BHlrwe,

•Y. H.

.'

Y. n.

W

F,(l.

III. 33.

(i.

5 nnd 3.J2 (cd. 1869).
Hen. IV. 3.

triic'tual

man becomes

obligation that a

permitting another's

For a

CONTRACT
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liable for passively

loss.

ccnturj' the

this distinction

Wll

'

niervcillous ley

'

that resulted

from

was subjected to a vigorous attack,^ until

at last in 20 Hen. VII the efforts of the assailants proved
victorious.

In this jear

it

was decided,

in defiance of all

precedent, that an action on the case lay for a nonfeasance.
'

If I covenant for

and do

it

not,

money

to build

an action on the case

a house by such a day,

lies

for the nonfeasance.'

^

This piece of judicial legislation obtained immediate recogand from this time the law of contract may be
regarded as established in what is practically its modern

nition,*

form.

/

It might be supposed that after this extension assumpsit
would become coextensive with parol agreements. Not so
There is no more curious feature in the history
however.
of the English law of contract than the manner in which
limitations were invariably imposed upon the scope of contractual remedies and the obligatory nature of agreements.
The limitation now imposed upon assumpsit was the necessary result of the fact that it was an action ex delicto
perverted into a contractual remedy.
A purely delictual
is based upon detriment suffered by the
and that detriment is the measure of damages.

action

contractual action, on the other hand,
of promise, whether accompanied

the measure of damages

is

is

plaintiff,

A

purely

based on breach

by detriment or

not,

and

the benefit that would have re-

sulted to the plaintiff from performance.

The employment

of an action ex delicto as a remedy for breach of contract
the
naturally resulted in a union of these two principles
real, though not the ostensible, cause of action continued
to be injury to the plaintiff, but the amount of this injury
was immaterial, for the measure of damages was, as in a
true contractual action, the benefit that would have resulted
from performance.* This injury which, though an essential
;

»Y. B. 11 Hen. IV. 33; Y. B. 3 Hen. VI. 36; Y. B. 14 Hen. VI. 18;
Y. B. 20 Hen. VI. 34; Y. B. 21 Hen. VI. 55.
'Y. B. 20 Hen. VII. 9.
»Y. B. 21 Hen. VII. 41.
•For example: Defendant spoils cloth sent to him by plaintiff to be

328

VI.

cli'iiu'iit,

WHS

nc'itluT
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tlic

iiiensure

of dainnpcs nor the os-

liniit/ition upon the
and in a sliglitly modified form is still
modern requirement of Consideration. It

cimsc of action, operated as a

tcnsihli'

action of a.ssiinipsit,

to he seen in
is

tlie

true that valual)le consideration

is

frenerally regarded ns

being of two kinds, only one of which consists in damage
But even that form of consideration which
to the jjlaintiff.
consists in

a hcnefit to the defendant ought logically and

to he regarded as an injury to the plaintiff
from whom it moves. And such is now the prevalent opinDetriment to the promisee is a universal test of the
ion.

historically

'

sufficiency of consideration

y nu»ry,
The

,

tiff

§

'

in

assumpsit

:

Langdell,

Sum-

64.

rule that assumpsit would not

lie

unless the plain-

had suffered damage required and received

distinct recog-

nition on the extension of the action to nonfeasance.

It

was

held that a breach of contract by nonfeasance, as a failure
to build n house,

was no ground of action unless

been incurred, as by prepayment of the price.

loss

had

In 91 Hen.

I shall have a good action
by cause of the payment of the money, and
without payment of the money in this case there is no
remedy
and yet if he builds the house and does it badly,

VII, Chief Justice Frowikc says,

my

on

'

case

;

an action on

my

in the case at

case

lies.

.

.

.

And

so

it

seems to

bar the payment of the money

is

me that

the cause

of the action on the case.'*

W

It has been already said that this requirement of

injury

to the plaintiff, which existed in assumpsit as a relic of the

mndc

into n cont. In n purely delicfiml rrinedy the (1iiniii|re done to the
cloth is the proiind of notion, mid the value of the cloth the meiisure of
If sueh n remedy is perverted into n eonfriictual one, the
damnftes.
ostensible ground of nrtion is the failure to make a coal, and the measure of damnfH's is the value of the coat; while the damape to tlie cloth
remains ns n limitation upon the scope of the action ns n contractual

remedy.
Keilwey, 78. .Se<r nlso F. \. B., Covenant. Of course this rule has
no connection with the requirement of qiihl prn quo, which was riporously confined to the action of debt.
In Y. B. .1 Hen. VI. :U>, is reported an anomalous case, in which to assumpsit for a nonfeasance it
was ohjeeled that no recompense hail heen assijjned for the feasance.
That no such reipiirement then existeil is certain; for assumpsit did not
lie for n nonfeasance in any case, and it lay for a malfeasance Irretpective of reward. See Pollock, Princ. of Contr, 676.
'
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original delictual

with

soiTie

tion.

Tl>e cause

constitute

character

modifications

tiie

The theory

of

action,

tlu-

by the modern

and the

represented

is

rule ns to considera-

significance of these modifications

obscurest problem in

to be here advanced

tlie

history of contract.

is no hisand the original
limitation of assumpsit, but that the former was an independent development in another part of the law, which by its
strong analogy to the aforesaid limitation was enabled to
introduce itself into assumpsit and to supplant the earlier
principle.
This process must have taken place between the
end of the reign of Henry VII, when assumpsit was extended to nonfeasance, and the beginning of the reign of
Elizabeth, in whose tenth year the later principle appears
in an unmistakeable form.*
There can be little doubt that
the idea of consideration received its first applications from
the Court of Chancery, where it formed an essential part

torical

connection

between

is

that there

consideration

of the equitable doctrine of uses.

It

is

needless here to

enter into the details of the varied and extensive use

of this principle by equity

;

it

is

sufficient to

made

mention the

necessity for good consideration in covenants to stand seised

to uses, in conveyances without declaration of uses, and in

the alienation of land subject to uses.

The application

of

consideration to the law of uses has been brought into special

prominence, partly by the importance of this branch of
equitable jurisdiction, and partly

Statute of Uses

;

but there

is

no

by the operation
sufficient reason

of the

for sup-

this was the only equitable application of the
There are some grounds ffir believing that consideration was originally in equity, as subsequently in law,
a principle of contract. That there was an equitable jurisdiction in contract is undoubted.
In 8 Ed. IV ^ the right
to determine suits pro fidci laesione was distinctly claimed
and exercised by the Chancellor. Fairfax, a judge of this
reign, jealous of the growing jurisdiction, urged that the
action on the case ought to be extended so as to obviate the

posing that
principle.

•
'

Dyer, 272 a.
Y. B. 8 Ed. IV.

4.

330
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necessity of an appcftl to Chancery.'

Chancery
has

we

^

cuurtcs

(If

Iciirn

lliiit

for covenants

sufficient

remedy at

flic

' ii

man

From

tlic

DivcrsHc

can have remedy

made without

specialty,

if

in

the

the party

proof of the covenants, since he is without
common law.' It was doubtless in order to

check the growth of this jurisdiction that the judges extended the remedy of assumpsit, as already mentioned. Fineux, one of the authors of this change, remarks that since
the party can have assumpsit for a nonfeasance,

he no necessity for a suhpa-na.'

common law

action,

®

On

'

Chancery to a large extent abandoned

jurisdiction over contracts, though a relic of

its

there will

the extension of the

it

is

still

to be seen in the remedy of specific performance.'

There

is

little

or no direct evidence that consideration was

applied by equity to contracts, for few examples of this

branch of equitable jurisdiction are to be foimd. It appears from the early bills in Chancery that the term consideration, with its synonym cause, was in use in contracts
as early as the reign of Kdward IV ^ Iiut to what extent
these words had a technical meaning, or bore reference to
a definite legal principle, it is impossible to tell. In the absence of direct evidence we must fall back upon inference.
Even within the law of uses we find consideration applied
;

to contracts, for covenants to stand seised to uses

(which

might be by parol ^) wore limited by this requirement. That
this was an isolated application of the principle to a single

much less probable supposition
was merely a particular instance of a rule requiring a consideration in all contracts whatever.
Furthermore the principle in question is applied by equity to
class of contracts seems a

than that

it

contracts at the present day.

performance

is

a

relic

.Vs

has been said, specific

of the general equitable jurisdiction

Now the application of this remedy is srtill
by the requirement of consideration, a requirement

contract.

in

limited

'Y.\P. 21 Ed. IV.

S3.

rhniincrrip.
Y. B. 2\ Urn. VII. 41.
' 1
.Spi-nrr. Kquit. ,liir. fit.5: Bro. .\h., .Artion sur Ic case, ^3.
•1 PnwcrH. in Ch.. InfroH. 70 iind 88, fol. ed.
•Spcncc, Kquit. Jiir. 478, note.
'

"

—
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more imperative than

II I

STORY OF CONTRACT

in the

common

331

law, inasmuch as

it

disregards the distinction between specialty and parol agree-

For the application of this principle to contracts
must be indebted to the law, or the
law to equity. Can the former supposition be maintained,
when we know that to equity is due the origin of the principle, and its varied applications throughout the law of
uses, trusts, and even in particular instances contract itments.

therefore, cither equity

self?

y

In treating of the history of this subject

to bear in mind that consideration was not what
as valuable consideration.

It

it
is

is

essential

now known

was a much wider

idea,

and

m&y be defined as any motive or inducement which could be
regarded as rational and sufficient. It included four principal species
affection

;

:

first,

valuable consideration

third, legal obligation

;

second, natural

and fourth, moral obliga-

;

This wide idea was destined to undergo a process of
atrophy, the result of which has been that at the present

tion.

day it is practically reduced to valuable consideration,
though various relics of the original doctrine are still to be
met with scattered through the law.
The proofs of the
original form of the idea, and of its more or less complete
application in this form to assumpsit, are in the main the
same, and may be given together
At the time when its legal use originated, the word was
popularly used in the wide sense above indicated. Thus in
Doctor and Student:^ 'The said statute was well and lawIn
fully made, and upon a good reasonable consideration.'
all probability the legal and popular uses were at first iden•

,

:

tical.

Secondly, that natural affection originally formed
in question needs no proof, for even at the

part of the idea
present day

nominal recognition under the title
What is perhaps the first mention
of consideration in the Year Books is in 20 Hen. VII, where
it is said of a grant
it was made on good consideration,
for the elder brother is bound by the law of nature to
it

receives

of good consideration.^

:

'

1.

'

2, c. 55.

'This was originally the generic name, including valuable consideration as a species.
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aid

iiiul

CDiiifort

of good to

younger

liis

v(iluiil)le

brother.'

The

*

relationship

consideration can be satisfactorily ex-

plained onl^' on the theory that they were originally species
of a generic notion, which could not have been

than

above

that

Thirdly,

indicated.

narrower

consideration

that

originally included legal obligation seems the only possible

and
had been
now, there

explanation of such actions as indebitatus asiumpsit'^
iiisimiil

computnsscnt.^

If

the idea

in

question

as narrow when these actions originated as

is

it

must have been an absurdity in alleging a debt as a consideration for a promise to pay it. Fourthly, that in certain
cases moral obligation was regarded as a good consideration,
may be gathered from anomalies that exist even at the present day.
These and other exceptions to strict theory are
commonly explained as relaxations that have been gradually
permitted in the rule respecting cqpsidcratwu.''
Hut it is
extremely

difficult

to

see

how

sucli

exceptions could ever

have been allowed entrance into the law.
A far more satisfactory explanation is that these anomalies are the relics
of a wider rule that indudetl both the nnxlern rule and the

modern exceptions to
the doctrine

in

sustain a promise

if

Such an exception

it.

that a

past

consideration

is

is

moved by a precedent

to be seen

sufficient

request.

to

The

statement of this rule is reported in 10 Elizabeth. Assumpsit was brought on a pronuse to indenmify the plain-

first

tilT,

who had previously become

servant.

matter,

'

By

bail

opinion of the court

it

for

the

docs not

defendant's
lie

in

this

no consideration wherefore the
defendant should be charged for the debt of his servant,
.... for the master did never make request to the plaintiff to do so much for his servant, but ho did it of his own
head.'

because

'*

The

there

rule

is

is

evidently based on the idea that there

no moral obligation to recompense a benefit, and therefore no consideration for a promise to do so, unless the

is

Y. n. 20 Urn. VII. 11.
Bro. .Al)., .Vrtinn siir Ic rnsp, ,5 nml 10.1; i Leonard, 2; 9 Bcndloes,
84.
nut .sre n difTrrrnt virw in Lnngdcll, i 90.
'

'

'

Moore.

*

I'nllo<k. Contrncls, 171.

•

Dvrr, 279

70«.
a.
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benefit

is

conferred

at

the

request

CONTRACT

of

tlie

person

333
bene-

fited.'

'

Of

tlic

obtained entrance

nictliod in wliicli this principle

into tile action of assumpsit, there seems to be little or no
evidence
but if we take into account the facts that it was
probably applied to contracts by equity, that the develop;

ment of assumpsit was determined by the desire to absorb
the equitable jurisdiction in contract, that since the Statute
of Uses consideration had spread widely through the com-

mon

law,

and that a strong resemblance existed between

consideration and the

common law

limitation of assumpsit,

can scarcely be a matter of surprise that the latter was
^finally supplanted by the former.
it

Had
made

the idea of consideration proved

successful resistance to the process

more stable, and
by which it has

been reduced to its modern limits,^ its introduction into assumpsit would have caused a profound modification of the
law of contract.

As

it

is,

however,

it

may

be said that

even had this equitable principle never been borrowed by
the common law, the law of contract would have been, except

one point, practically identical with what

in

The

exception

lies in this,

it

now

tion of assumpsit consisted simply in detriment to the
isee,

is.

that whereas the original limita-

prom-

consideration consists in such detriment regarded as

an inducement to the promise. The difference is important,
for its effect was to render assumpsit inapplicable, save by
reasoning approaching closely to the fictitious, to the very
cases to which trespass on the case was first applied. Coggs
Damage directly
V. Bernard is a typical example of this.
resulting from the breach of contract, as the loss of the
brandy in this celebrated case, cannot of course be regarded
'

For the same idea

in the case of legal obligation, see

Y. B. 29 Ed.

III. 25.

^For instances see Bro. Ab., Feffements al use.s, 54; flharrinf/ton v.
Strotton, Plowden, 301; 2 Leonard, 30; 1 Croke, 136; Dyer, 272 a,
note; Moore, 643. Whether the equitable principle of consideration was
at any period applied in its full extent to assumpsit may be doubted.
That it was necessary in 30 Eliz. to decide that affection was no consideration to found an assumpsit, shows at once that the common law
principle had been lost sight of, and that the equitable principle had
been only partially substituted.

;
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lui inducement to the promise;
and therefore, although
would Imve fallen within the common law limitation of
assumpsit, it is no consideration. As^u^ling then that tiie law derived consideration from

ns
it

Whence

equity, the question remains:
priiicipK'?

It

did equity derive the

From

sometimes answered:

is

the civil law.

from an adoption or adaptation of the Roman distinction between contractus and nudum
pactum, the opinion is untenable. The causa ch'ilfs which
If

means that

tliis

it

resulted

turned pacts into contracts were incapable of generalization,

and even by omitting the formal contracts wc obtain

only the inadequate idea of valuable consideration.
civil

causa, which

is

more

to the point.

Money paid

delivered sine causa could be reclaimed
sine

The

law supplies however another application of the term

wTTs

(Vi/y.vrt

This rule applied to contracts,

mvalid.'

Causa was not of course

whether formal or not.
a stipulation, but

it

The

reason.

restricted

was never essential to
included any adequate motive or suf-

to valuable consideration,

ficient

or property
and a promise made

;

rule

for

this

rendered invalid promises made

either under a mistake (si ne ra usa ab initio) or for a valu-

able

which

consideration

secuta).

Now

the

^(7auML^f"ta causa non
expressly renounce3 the fflliri-

failecl

Canon Law

and ptutum," niul this
was
example
followed very generally throughout Europe.^
This breakdown of the old theory would naturally call into
prominence the requirement of causa, as being the only remaining limitation upon the binding efficacy of agreements
and that this was actually the case sufficiently appears from
the following extract from ^lolina, a jurist of the sixteenth
century.
Observant etiam Felinus
et doctores communiter, ut jure canonico ex pacto nudo actio concedatur,
qua paciscens cogatur implerc pactum, necessariam esse
causae expressionem alioquin reus non cogctur solvere, nisi

l)un(T distinction between contractus

'

.

.

.

:

'

si

ct hncc species rondirtionis, si qiiis sine oniisn prntnlsorif vrl
' Kst
snivorit quis inddtitiim
Scd ot si oh rniisnin promisit, cniisn
.

tnmrn srnitn non
grst,

I-'.

7.

est,

.

.

dicenduni est condictionem locum habere.'

1.

'Deer. Grejt.
•Stair's Inst

i.
I.

34, 1.
10. 7.

Pactn qunntunicunque nudn scr\-anda sunt.

Di-

causam

actor

and

.

.

Quo

observa,

loco

ut solvere cogatur esse titulum dona-

with the rule of the

it

civil

law already mentioned,

made by some

to call attention to the mistake

confounding causa

in

.

335

iMolina proceeds to give examples of the rule, to

1

identify

probct.

sufficicnter

oausaiii

sufficicnU'in
tionis.'
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in this sense

rule that a cause

This same

a vesthnentum pacti.

originally necessary as

necessary to sustain a promise

is

writers

with the causa that was

is

still

An
recognised in its original form by the French law.^
enunciation of the same principle, very significant with regard to the English law, is to be found in Doctor and Student.
The Student knows nothing of consideration, but
expounds the law of contract exactly as it was understood
during the reign of Henry VIII. But the Doctor of Divinity
speaks as follows

upon a

:

'

And

made

of other promises

certain consideration,

to a

man

the promise be not against

if

A. promise to give B. 20Z. because he hath
lent him such a thing, or
such other like, I think him bound to keep his promise. But
if his promise be so naked that there is no manner of consideration why it should be made, then I think him not
the law, as

if

made him such a house, or hath

bound to perform it, for it is to suppost that there was
And in all
some error in the making of the promise.
such promises it must be understood that he that made the
promise intended to be bound by it, for else commonly after
the doctors he is not bound, unless he were bound to it
.

before his promise:

as

if

a

a gowne that hath need of
also such promises,

and

lawful,

if

possible,

man promise
it

.

to give his father

him from cold. And
bind, they must be honest,

to keep

they shall

and

.

else

they are not to be holden

though there be a cause. And if the promise
be good and with a cause, though no worldly profit shall
grow thereby to him that maketh the promise, but only
in conscience

a spiritual

made
other,

'

profit, as in the case before

rehearsed of a promise

to an University, to a Citie, to the Church, or such

and with a cause as to the honour of God, there

De Justitia, Disput. 257.
Civ. 1131.

Molina,

•Code

is

'
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most commonly holden that an action upon these promises
Law Cannon.'
Tlmt tlio principle so expounded l)_v tlie doctor of divinity
V
is iiientical with tliat whicli we iiave already found to exist
liith in the

Canon Law, there can be no doubt.

in tiie

obvious that

e(iiiully

is

it

Is

it

not almost

also identical with the e(iuitablc

^principle of consideration.'

In

name

the two principles are

the same, and in nature they are practically indistinguishable, save that consideration

conmu'iicemeiit

after

the

which

finally

reduced

it

is

of

to its

not met with
that

process

modern

in

of

limits.

conclude then that when the Chancellors, who

equity until

contraction
IVIaj'

till

we not

the rcif^

Henry \'III were almost invariably ecclesiastics, sought
a basis on which to found their equitable jurisdiction in

of

they adopted a

contract,

hands

principle lying

ready

to

their

The

a .system of law with which they were familiar.'
theory that consideration is a modification of the

Roman

principle of causa, adopted by equity, and trans-

%i

in

ferred thence into the

common

law, finds

some support from

work on Contracts,^ but is rejected by Mr.
Justice Holmes,' who attempts to prove the principle in

Mr. Pollock

in his

question to be entirely an internal development of the English

law of contract.
is

that the

modern

The

central point of

rule of consideration

Mr. Holmes's theory
is

merely a modifica-

pro quo in the action
of debt.
But to this view the objections seem almost insurmountable.
It is based on a mistaken view of the original
Jcontents of the idea of consideration.
Between this idea,
as first understood, and quid pro quo, there is a gap too
wide to be bridged by any theory of development, fl-'urthcrmorc, quid pro quo was a principle confined to the action
tion of the ancient requirement of quid

of debt, while consideration (as a theory of the law of con-

was found only in assumpsit. 4 Thirdly, this latter
known in the law of property some time
before it appears in contracts; it seems scarcely probable
tract)

principle was well

•Doctor

nnfl .Stiitlrnf,

il.

?4.

•Prinr. of Confr., Ajijx'ndix, Vote F.
•The Common I.nw, il7-28S; Knrlv English Equitv. I,nw Qimrt.
Rev., No. 2, vol. i. p. I6i (Essny No. il, Vol. I of this'ColIrction).
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therefore tliat
it

it

was derived from the action of debt.

Again,
quo

alleged that the modification by which quid pro

is

became consideration was the recognition of detriment to
But in debt
this extension was again and again attempted without success,^ and it is not probable that it could have succeeded
in assumpsit.
Lastly, the two ideas in question lived on
independently in their own spheres, and the clearest distinction was always drawn between them.
Thus in 27 Hen.
VIII it is said
I understand that one cannot have a writ
of debt except when there is a contract
for the defendant
has not quid pro quo, but the action is founded solely on
the assumption, which sounds merely in covenant.' ^
Again
in 27 & 28 Eliz.
In assumpsit it is not necessary that
they contract at the same instant, but it suflices if there
be inducement enough to the promise, and although it is
the promisee as well as benefit to the promisor.

:

'

;

:

precedent

it is

'

not material

that the benefit

come

otherwise in debt

it is

requisite

to the party, otherwise for

want of

;

a quid pro quo debt does not lie.' ^
Again, as late as 4
Charles I: 'There is no contract between them nor hath he

any quid pro quo, but he ought to have had an assumpsit.' *
Could two principles have been kept so distinct, if one had
been merely a modification of the other permitted by the
laxity of the law ? •
To the later history of contract a mere allusion must
suflSce.
Its chief feature was the temporary though prolonged disappearance of debt
the case of simple contracts.

in

For

favour of assumpsit in
the purpose of avoiding

the defendant's wager of law, early attempts were

made

to bring assumpsit where debt was the appropriate remedy.

After a struggle between the Court of King's Bench and
the Court of Exchequer Chamber,^ it was finally decided in
Slade's Case ® that an action on the case would lie although
>Y. B. 3T Hen. VI. 8; Y. B. 20 Ed. IV. 3;
3 Croke, 193.
«Y. B. 27 Hen. VIII. 24.
' Dver, 272 a,
note.
•3 Croke, 193.
"2 Bendloes, 104; Moore, 433, 694, 703.
»4 Co. Rep. 91.

lous)

;

1

Croke, 880 (anoma-
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only subsequent chnnge that need
recognition of a single limiting

prinoiplo throughout the law of contracts by the merger of

quid pro quo

in

valuable consideration.

:

6«.

HISTORY OF THE BENEFICIARY'S ACTION
IN ASSUMPSIT
»

By Crawford Dawes Hening ^
" The true interest of the topic of Procedure is derived from the manner in which the tribunals have contrived from time to time to effect
changes in the suhstance of the law itself, under cover of merely modifying the methods by which it is enforced."
Holland: " Elements of
Jurisprudence," chap. xv. page 267 (1888).

—

MODERN

English law,

in

a familiar line of decisions

pronounced against the right
of a third person, not a party to a contract, to maintain an
action of assumpsit upon the contract, even though it was
since the year 1724, has

made

for his benefit.

Upon

^

examination of these cases, the following questions

are presented
Is. there any substantive right by which the beneficiary of
a contract can enforce a part from the action of assumpsit.''

Is the denial of the beneficiary's right in the cases of as-

sumpsit due to a judicial denial of the existence of such a
substantive right

;

or

is

the inability of the beneficiary to

'This Essay was first published in the American Law Register (now
the University of Pennsylvania Law Review), Vol. XLIII, N. S. (LIL
O. S.), pp. 764-7T9, Vol. XLIV, N. S. (LIII, O. S.), pp. 112-127
(1904-5); a continuation, in id. Vol. XLVII, O. S. (LVI, N. S.), pp.
73-87 (1908) is not here reprinted.
Changes and additions have been
made by the author for the present reprint.
' Professor of Law in the University of Pennsylvania.
A. B. 1887,
University of Pennsylvania, LL. B. 1903, Temple College.
Other Publications: Leading Cases on the Fourth Section of the
Statute of Frauds, 1907; Life of Chief Justice Doe of New Hampshire
(in Lewis' Great American Lawyers), 1908. Cases on the Simple Contract of Debt at the Common Law, 1907.
'Crow V. Rogers. 1 Strange, 592 (1724); Price v. Easton. 4 Barn,
and Ad. 433 (1833); Ticeddle v. Atkinson, 1 B. and S. 393 (1861);
Empress Engineering Co.. 16 Chancery Div. 125, 129 (1880), Re Rotherham Alum and Chemical Co., 25 Ch. Div. at page 111 (1883); Cleaver
V. Mutual Reserve Fund Life Association, 1 Q. B. 147 (1892).
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recover ilue in rciilitj' to certain tedinicnlitics of procedure
or principles of substantive luw incident tind peculiar to tlic
action of assumpsit itself?
If, apart from assumpsit, tiiere is such a substantial right
of a l)cneficiary, what is its basis, its scope, and
tions, aiul in what formal procedure or actions is

its
it

limita-

enforce-

At the present day, " Whatever disadvantages the
English law on the question may have, it has at least the
able?

merit of definiteness.

A

beneficiary has no legal rights."

*

modern English judicial conscience finds satisfacmay be seen from the exclamation of
Crompton, J. " It would be a monstrous proposition to say
that a person was a party to the contract for the purpose
of suing upon it for his own advantage, and not a party
But why ^''monto it for the purpose of being sued."*

That

the

tion in this conclusion
:

strous"

That

if

conformable to the contractors' intent?

monany cherished Eng-

the moilern English courts in preventing this

strosity believe they have not sacrificed
lish judicial principle

appears from the repeated assurances

of the modern Eiiglisii judges that the beneficiary cannot
recover because he

and because " he

is

is

" a stranger to the consideration,"

not a party to the contract."

^

Unfortunately, for judicial uniformity, the monstrosity of
the proposition that a person

may

be entitled to sue on a

contract without being himself liable to suit thereon, never

shocked any judicial conscience

in

England

until 18fil.

shown (conclusively, I submit), that outside of
assumpsit this so-called " monstrosity " has been the law of
England for five hundred years.
The line of approach in investigating the common law
on this subject, lies in challenging and demanding proof for
It can be

the propositions so often asserted, that:

No

(1)

who

one can recover on a contract except the person

furnishes the consideration.

\o

(iJ)

one can recover on a contract except the promisee.

'"Contracts for the Benrflt of n Third Person," by Snmiiel Williston, XV Hnr\iircl I.nw Hpvicw, 7"t, (lOOJ),
'Ttrrihllr v. Alkinnon. 1 Best nnd Smith. 3!)fl (ISfil).
Price

2 Ad.

&

V.

El.

Entlon. i Bnrn. nnd Ad. 433 (IRIS)
(N. S.) 851, 959 (IRtJ).

;

Thomat

v.

Thomiu,

:
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We

find

both these propositions asserted

decisions in the action of assumpsit.

Tiiat

in

341

the English

tlic

foregoing

two propositions are invariably discussed solely from the
stand-point of the action of assumpsit is apparent from any
study of the opinions of the loading text-writers.
There is, however, no consensus of opinion among textwriters with respect to the truth of both propositions.

'Judge Hare

in his

work on

^

And

contracts, p. It6, says "that the onlj^
is he who furnishes the considera-

person entitled to sue on a contract

He

says:
a well-established rule of the common law that the right of
action lay not with him to whom the jironiise was made and who would
have been benefited if it had been kept, but with the party from whom
the consideration moved on the faith of the promise (citing Patteson,
The rule may be traced in the reports
J., in Thomas v. Thomas).
from the origin of the action of assumpsit down to our own times,
although it is not infrequently modified or superseded by principles
which the common law has derived from equity (citing Bourne v.
Mosoii, 1 Ventris, 6)."
Of course such a rule effectually bars any action by a third party
brought to enforce a contract made for his benefit. The reluctance of
this learned writer to admit that this test should be applied indiscriminately to all actions of the beneficiary appears in his concession
on page 194, that " The question when a delivery to one man for the
use of another will confer a right on the latter is, nevertheless, one of
the most difficult and doubtful known to the law."
Professor Langdell contends that no person can enforce a contract
except the promisee.
He says: (Summary of the Law of Contract,
sec. 62):
"
binding promise vests in the promisee, and in him alone, a right
to compel performance of the promise, and it is by virtue of this
right that an action is maintained upon the promise. In the case of a
promise made to one person for the benefit of another, there is no
doubt that the promisee can maintain an action, not only in his own
name but for his own benefit. If, therefore, the person for whose benefit
the promise was made could also sue on it, the consequence would be
that the promisor would be liable to two actions.
In truth, a binding
promise to
to pay $100 to B confers no right upon B in law or
equity. It confers an authority upon the promisor to pay the money to
B, but that authority may be revoked by
at any moment."
But compare Professor Langdell's statement, (ii Harvard Law Review, page 249 )
" If money be delivered by
to B in order that it may be delivered
by B to C, or if it be delivered by
to B to the use of C, it has often
been held that B will be accountable to C."
Such a rule as that laid down by Professor Langdell in his " Summary of the Law of Contract" (supra), if true, obviously defeats the
right of action of the beneficiary where he is not the promisee.
But
equally obviously the two theories (the one Judge Hare's and the other
Professor Langdell's), cannot both be correct.
If the only requisite
of a right to enforce a contract is to have furnished the consideration,
then a person may enforce a contract even if he is not the promisee.
In fact, we find Judge Hare asserts the following proposition
the
exact contradictory of Professor Langdell's
as one of the arguments
tion."
" It

is

.

.

.

A

A

A

A

A

—

—
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Imrdiv nny unimimity of judicial opinion iiinong
iiiw

of the

upon any

jiuij^cs to-diiy
heiK'ficiiiry.

jioint

invoivcfl in the

'

TImt various courts of common-law origin, professedly
expounding and administering that law, shotdd reach not
only contrary conclusions on this problem, hut conclusions
involving fundamentally antagonistic conceptions of the doctrine of Contract and of Consideration, provokes the inquiry

whether the common law on the subject of the right of
action of a stranger to the contract has ever been fully investigated, ascertained and presented.

So

far as the question

question, nearly

all

is

a legal and not an equitable

day on conproblem of the beneficiary's right

text-writers of the present

tracts, attempt to solve the

for the rontcnlion that the fiirnishinjt of the oonsidrnition is the sole
promised to pay B 1,000 pounds if
tost of the riplit of notion: "If
t" would po to Rome, and C took the journey, lie and not H is regarded
ns entitled to tlie reward, and to eoinpcl the payment of it l>y suit."

A

(Hare on Contraets, pape 1V7). I.eake interprets the doetrine of eonsideration to mean that althouph the consideration need not he furnished directly hy the ])n)ini.see, yet if furnished l>y a third ]>arty it
must have l)een furnished nt the promisee's request (Lcnkc on Contract .s, pnpe 430).
Professor Willislon admits thnt "The rule that consideration must
move from the promisee is somewhat teehnieal, and in a developed
.system of oonfraet law tlierc seems no pood reason why A should not
be ahle for ii consideration received from B to make an effective
("Contracts for the Benefit of n Third Person," by
promise to C."
Samuel Williston, xv Harvard Law Review, pape 771 (190J)).
Professor Williston, however, denies the ripht of action of the
beneficiary on the other pround
"The l)cneficiary is not a party to
the contract, and, apart from some special principle poverninp this
class of cases, cannot maintain an action." (Ih. pape 77H (190;?)).
'The .Supreme Court of the I'nited States has said that "The ripht
of a party to maintain assumpsit on a jiromise not under seal made to
another for his benefit, althouph much controverted, is now the prcvailinp rule in this country." (Ilmdrirk v. Lindsay. 03 V. S. 14.3, 1876).

—

The vapueness of this statement
Some .Vmeriean .States hy their

mon

is

apparent.

judiciid

interpretation of the

com-

law have declared the ripht to exist under certain conditions and
restrictions.
(Contracts for the Benefit of a Third Person by Samuel
But in these
Williston, XV, Harvard Law Review, pape 77rt (IPO.')).
states the ripht of action is pranted In the bcncfician,', in lanpuape
that is unmistakedly opolopetic, recopni/.inp the supposedly correct
Enplish principle and limitinp the .'\merican exceptions to certain circumstances supposed to be peculiar. Of this so-called .American ride
it has been truly said by Sir Prederick Pollock that " there does not
Heem to he any peneral apreement as to its reason or its precise ex(Contracts (7th Kd.) pape i!I5.)
tent."
Other American .States arc content to follow English precedents of
the nineteenth centurj'.
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of action by the aid of or in conformity to the doctrine of
consideration in special assumpsit, i. e., as a question of the

law and procedure in special assumpsit. In reality, the question is one of the general substantive contract law of EngIn point of
land and of the States inheriting that law.
fact, all the decisions usually cited on the right of actioa
of the beneficiary are decisions in actions of special assumpsit and, hence, these decisions turn on the doctrine of consideration, and are controlled and limited by the judicial
interpretations of that doctrine.

The

citations of these assumpsit decisions therefore, proves

and because by
nothing beyond the action of assumpsit
they
rest
on
the doctrine of
the very nature of such actions
invariably
requires
that
no one who
consideration (which
consideration,
or,
least,
at
that no one
has not furnished the
who is not the promisee, shall have the right to maintain
assumpsit), these decisions are convincing to only those
who regard contract and assumpsit as identical concepts.
The real question is, however, a much broader one. Is
there any substantive right of action conferred by the common law of England on the beneficiary of a contract independent of assumpsit and therefore independent of the doctrine of consideration, i. e., independent of his having furnished the consideration and of his being the promisee.''
;

"

An

English misunderstanding or perversion of the common
not necessarily our law."
The doctrine of consideration was, of course, unheard of
in England until the reigns of Henry VII, Henry VIII and
Elizabeth, when it came into vogue gradually, in the extension of the action on the case to promises previously unen" The name consideration ' appears only about
forceable.
the beginning of the sixteenth century, and we do not know
by what steps it became a settled term of art." ^ Outside of

law

is

'

•Pollock on Contracts (7th ed.), page 170.
Professor Ames states that the earliest case of bilateral assumpsit
he has found is Pecke v. Redman, 1 Dyer, 113 a (1555).
Unilateral assumpsits, i. e., based on actual detriment incurred on
Anno 21 H. vii i Keilw.
request were of course, earlier to appear.
77, 78.

But these cases suffice to show that the doctrine of consideration
belongs to a wholly different species of the eenus Contracts than the
species to which we may apply the terms Accountability and debt.
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the act ion on
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is

faiiiiliar

llic

CONTRACTS

case (ind

law that

tlic

its

derivative special nssuinpsit,

doctrine of consideration was never

recognized and had never been heard of or applied.

But the
lishi'd

riylit

of the beneficiary was an fstablong before the doctrine of consideration ex-

ri^iit of action

The

right of action of the beneficiary was previously
and
firmly established in the ancient actions of
recognized
of
debt,
years before the rise of the action of
account and
"
Promises." The doctrine that neither Case nor
Case on
assiniij)Mit would lie except for a consideration, and finally
isted.

the definition of consideration as consisting in a tletriment

by the ])laintitf who must lie the promisee, had
no ])lace in the action of del)t where " there was
no theory of consideration, and therefore, of course, no
limit to either the action or the contract based upon the
No more was there
nature of the consideration received."'
any conception of "Consideration" (as we now have come
to accept the term) in the action of Account.
The relation of consideration in special assumpsit to the

suffered

olrviously

rights of third parties will be discussed later.
first

We

deal with account and debt, where consideration

shall

was

of course, unknown, and examine the cases giving the beneficiary a right to sue in those actions.

I.

THE ACTIONS OK ACrOfNT ASM) OF DKIIT, AND THE RIGHT
OF ACTION OK THE BENEFICIARY IN EACH
Before discussing the principles governing the benefici-

ary's right of action in Account,

let

us examine the facts in

a number of cases where the right was recognized.
In the fourteenth century the writ of account was

common

in

use wherever the plaintiff had constituted the defend-

ant either his customary bailiff or his bailiff pro hac vice, to
sell goods, or his receiver to take money from third persons.

This use of the writ of account Is at least six hundred
The plaintiff counted upon the fact that he had

years old.'

•Holmos' Common I.nw, pnpc 371.
Rcprintinfr V. R.
'.Seldon Soricty 'N'riir Hooks Srrios, vol. IT, p. 3t.
9 Ed. II. 130H-9,'llS .\non. Rvfre v. l-'rerf, lb. Vol. III. p. IJfi, (.1
PolhH-k mid Mnitland's
lid. III. V. I PI. 2, dlil.).
Ed. II). Y. U.

U

-
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that the defend-

ant had sold the goods and had received divers sums of
money at the hands of divers mentioned persons, and a count

was

useless if

it

failed to

mention

definitely

by whose hands

the defendant received the monies, unless he was the plaintiff's

duly constituted

From

bailiff.^

this use of the writ of

account by the lord or master
^ is to be traced its use by

against the steward or servant
the beneficiary.

The customary bailiff's receipt of the property and monies
were received under a prior authority from the lord to act
as bailiff' or to receive.
Suppose, however, a stranger without previous authority from the lord received his rents from
the hands of his tenants, they directing payment to be made
to their lord.''
The common law at length impressed upon
this transaction the fiction of the lord and bailiff and held
History of English Law, Vol. II, p. 219, mentions the earliest known
action of account to be of the year 1232.
Bracton's Note Book, pi. 859.
In Jlaitland, " Register of Original Writs," iii Harvard Law Review,
173, will be found a reference to the writ of Account, giving that technical language which adhered to the writ to the latest day: "Account:
justificies taleni quod
redilat tali racionabilem compotum siium
de tempore quo fuit hallivus suus," etc.
An illustration of an old manorial account will be found in the
"Yearly Account of Manor of Cuxam," A. D. 1316-1317, reprinted
"English Manorial Documents, edited by Edward P. Cheyney, A.M.,
published by the Department of Historj' of the University of Pennsylvania."
'Y. B. xliii Ed. Ill F. 21 PI. 11.
Y. B. xlvi E. III. fol. 3 pi. 6; (Fitz. Accompt. 39).
Y. B. xlvi E. III. fol. 9 pi. 4; (Fitz. Accompt. 39).
= In
1267 the statute of Marlbridge (52 Hen. III. c. 23) gave the
lord a writ of attachment against the body of his bailiff who had no
lands or tenements whereby he could be distrained.
The statute of
Westminster II (13 Ed. I. c. 11) provided that the lord or master could
assign auditors before whom the steward, bailiff or servant must
account.
" These statutes sanctioned a procedure against accountants which
was in that age a procedure of exceptional rigor.
gather that the
accountants in question were for the most part bailiffs in the somewhat narrow sense that this word commonly bore, manorial bailiffs.
In Edward I's day the action was being used in a few other cases it
had been given by statute against the guardian in socage and we find
it can be used among traders who have joined in a commercial adventure; the trade of the Italian bankers was being carried on by large
' societies ' and Englishmen were beginning to learn a little about partnership.
Throughout the fourteenth and fifteenth centuries the action
was frequent enough, as the Year Books and Abridffments show."
Pollock and Maitland's History of English Law, Vol. ii. p. 219 (1895).
.

.

.

m

We

'

'

;

—
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tliL-

beneficiary.

In 1368 (41 Ed.

notion of account involving nnotlier point,

issue being wlietlier account or debt

(then Sergeant) argued:

would

lie.

and

Cavendish

*

"If

I bail certain moneys to you
have writ of account because the
property is in him immediately when 3'ou receive them by
my haiul, and he cannot have account by writ of debt." *
This assertion of Cavendish was unchallenged and he speaks
of John's right to an account as familiar law.
Hut this same year that first of the ubridgers of the Common law, Nicholas Statham (or perhaps we should say.
Baron Statham) ' queried, " Whether he to whom the bailment ought to have been made shall have action of ac-

to bail to John,

count."

lie

shall

*

In Michaelmas 1374., Y. B., 4T Kd. Ill, Fol.

Ifi,

pi.

2.5,

such an action was brought and the defendant pleaded that
the person at whose hands the alleged receipt was had, was

a co-monk with tlic plaintiff, the Abbot of Wanerlc, but
was not named as co-monk. This defence was allowed to be
made, and this judgment points to the conclusion that the
action of account was then clearly maintainable, unless there

was a plea filed good in law to bar this action of account,
but that otherwise, this declaration was good. *
I'^lowing from out this marshland tlie stream almost immefliately appears,

running

between well defined banks.

clear, distinct, in a fixed course

As

the following decision of

'See Foss's Lives, p. 159, John de Cavendish.
•Y. n. +1 K. III. Vol. 10. pi. 5 (1368).
'"Stnthnm, Nicholii.s, was elected render of Lincoln's Inn in Ix?nt
1471, II Kdward IV. (Diipdnlo's Orip. -2X9) nnd received on October
30, 1 tl)7, n patent for the prriint of the ofTice of second baron of the
.\s Statham's name is never mentioned afterwards, it is
Kxcheqiier.
uncertain wlicthcr he ever filled the office.
" .Mthonph he never once is mentioned in the Year Rooks, nn abridgment of the eases reported in them to the end of the reipn of Henry
VI., heinp the first attempt at a work of that nature, (foes under his
name."
p'oss' Lives of the .Tiistices, p. (>30.
•Statham -Abr. Ace. 5, in abrldpinfr the case Y. B. 41 Ed. III. fol.
31, pi. 37.
But .Statham nowhere under the title .Account cites the
Y. H. 2 R. II (above next mentioned in the text) owinc doubtless to
the fact that he had no access to the Ms, from which Fit7;herbert quoted.
'"The Abbot of Wanerle brings writ of Account apainst a man an
receiver of his monies, nnd counts how he was his receiver by tlic hands
of such an one."

—
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full

report of

by Fitzherbert^ is reprinted. In the Common Pleas:
" Account against one /. D. and counts that he received
of him ten marks to bargain by the hand of one Rauffe Barnerde to profit and merchandize.
it

" Clopton.

We

say that for certain business which the

town of B. had to transact with the plaintirt', the people of
the town sent to us ten marks by the said R. B. by whose
hands, &c., to carry to him who is now plaintiff, whereupon
we come to him who is now plaintiff and to carry the money
to him as messenger and you see here is the money taken,
absque hoc that we were his receiver of this money in another
manner. Judgment if we ought to account, &c.
" Hols.
And we (ask) judgment, &c., since you have
admitted the receipt and we pray for an account and damages for the detention, &c.
" Bel.^ It is positive law that a man shall not have damages in a writ of account, and of the balance he has admitted
by his reply that he was only a messenger wherefore he was

not accountable by the law in respect of any profit of this
in so much as he has made tender of the money and still by
the law he cannot have any other action except by writ of
account to recover the money because the receipt was not
for the purpose of mercliandizing but as messenger he received the money
but if the receipt had been to profit and
merchandize, the plaintiff would stand as well for the loss
as for the gain. Wherefore I put this case that my bailiff
of my manor receives my rents of my lands and retains the
money in his hands for two or three years, I shall have no
other remedy except by writ of account and in this suit I
shall have nothing except the money which he received, and
he shall account for no profit coming from it during the
same time because he has no authority to put out the money
in merchandizing either to gain or to lose wherefore will you
liave the money or not?
;

'

Easter Term. 2 Rich.

Title Accompt.

2,

Reported

in

Fitzherbert's

'Robert de IJealknap, Chief Justice of the
1387.

Abridgment,

pi. 45.

Common

Pleas,

1374-
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If

I'ersfi/.^
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mil receiver of

clmii(li/c witli iiiul I rctiiiii tlicm in
tlniii
tliinj;

to

iiicrciiiiiKli/.e

so

I

tiiiit

your monies &c. to mer-

my

tlo

hiuul without putting

not lose or gain

iiiiy-

simil I not be obliged to account for the profits of

them?
" lidk.

Yes, ccrtiiinly you can show on the nccount tliiit
you could have put the monies to merchandize and profit
for us and if 3'ou cannot be excused in respect of it by oatli
or in some other way, you will be charged with reasonable
profit kc. quod.

" Skipu-ith.

That is agreed because he receivetl the
them to merchandize but not so here because he
never had authority to put them out of his hand.
" ]itlh-. If I am debtor to Sir Henry Persey in 20 pounds
and I liail the money to J. Holt to pay it to him, if J. Holt
does not pay the money to liim he shall have action of account
against him and no other action, but by this action, he
shall have only the same money though he has detained
Quod fuit conccxsum, and then
it for ten years.
" Bclk said
take the money, because you shall have no
other answer for us and it shall be entered upon the record
that you have received them and neither of you shall be
amerced, wherefore the defendant comes the first day and
the plaintiff shall have good action, and so it was entered,
money

^

to {)ut

:

&c"
In 1405 (6 Hen. IV,) in the Common Pleas, debt was
brought to recover 40 s. delivered to the defendant by the
lessee of a manor to pay to the plaintiff.
It was held tliat
the proper remedy was not debt because " there is no contract between you."
Account would liave been proper had
there not been a frank tenement. Hence as a writ of annuity
was the only remedy the plaintiff took nothing by his writ

of Debt.

Hut Hankford, Justice, putting
that not debt but account would
unqualified assertion that "

you

to

to

pay

if

a

man

made the

ground
and

positive

deliver certain monies

to me, I shall liave action of account against

Prrrv,

Common Pirns, 1377-13flO.
Common Pleas, 1376-1388.

'

ITrnrv

'

William Slcipwith, Justice of the

<lr

his decision on the
lie,

.Iiislirr

of the

'
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no contract between

you."

Account is the well recognized remedy of the beneficiary
throughout the fifteenth century,^ and continued to be so
employed in the sixteenth century.
In 1458, (36 Hen. V'l), Wangford's language {arguendo), shows unmistakably not only that the beneficiary had
a right of action in account where there had boon a prior
appointment of the defendant, but that the old distinction
between debt and account to enforce this right was becoming
obliterated: " Sir, I grant willingly that this is a good plea;
and the reason is because when a man pays to another certain

money by my commandment to my oeps ^ if he who receives
this money is unwilling to pay me, I shall have a good writ
of debt or account against him, and in that way I will have
'

my

money."

'

^

In 1476 (15 Ed. r\'), an Abbot brought a writ of account

against a

man

alleging that he had received lOOL of A,

predecessor of the same Abbot, from the hands of one

D

and

The defendant in vain objected,
C, to render an account.
plaintiff
should
have alleged that the goods
(1) that the
belonged to the house and not to A, (2) that the receipt
was from the hands of a co-monk, and that such a receipt
was like a receipt from the hands of the plaintiff's wife and
that the writ in such case, abated.

" That

is not so, for the writ is good but in such
a case as you speak of, a receipt by the hands of the wife,
wherefore answer to
the defendant shall have his law

Brian :

^

.

this, for the writ is

good enough."

.

.

®

In 1479 (18 Ed. lA') the existence of an alternative remedy for the beneficiary, by writ of Debt, or by writ of Account, is mooted. ' Counsel, arguendo that Case was alterHen. IV. F. 7, pi. 33, (Hil).
H. V. Fol. 11, PI. 21 (1413).
Person's Case, Y. B. x Ed. IV. f. S, pi.

»Y. B.
= Y. B.

vi

1

10, con. to folio 8, pi. 21

(1471).

See post, p. 364, in this paper for meaning of this word.
B. 36 Hen. VI. Fol. 8, pi. 5 (at bottom of 9).
« Chief Justice of the Common Pleas, 1471-1500.
«Y. B. XV Ed. IV. fol. 16, pi. 2.
'Y. B. 18 Ed. IV. Fol. 23, pi. 5 (1479).

'
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native with Detinue proposed
if I

deliver

fleet to

20 pounds

linve writ

tlic

following nnnlogy:

to t'ntcsby to deliver to Pigot

"As

lie

can

of Account against Catcsby or writ of

Debt."

But Brian,' holding that
oidv would

lie,

in the

counter-argued, "

case in judgment, Detinue

And

as to what

is

said that

he shall have action of Debt or of Account, I say that he
shall have action of Account and not action of Debt, upon

what thing

shall his action of

Debt be founded?

Not upon

a contract, nor upon a sale, nor upon a loan can he declare."
In

1506 (21

dictum:

"The

of account."

Ilcn.

VII) Frowike, C.

J.

'^

remarked

in

a

stranger has not other remedy except action

'

The motive which

impelled the beneficiary to seek redress

by the writ of debt rather than by the writ of account, is
quite plain.
The plaintiff in account was compelled to imtlergo the delay of two distinct trials, the

first

before a jury

to determine merely his right to an accounting, the

judgment

for the plaintiff being that the defendant do account, {quod

computet), and the second trial being the accounting itself
before the court-appointed auditors.
In the writ of Debt,
on the contrary, the plaintiff, if successful in establishing
the defendant to be his debtor, was entitled to judgment and
immediate execution, even in the case of default. Moreover,
the fixing of any liability upon a receiver at the hearing
before the auditors was always contingent upon his not hav-

ing been robbed, or not having

lost the property without his
establish,
however, that the deOnce
«)wn fault, &c.
fendant is not merely your receiver but your debtor, and his
K:c. *

liability is absolute.

When

the attempt was

first

made

there were manifest ob-

Debt by the beneemployment
Account
would lie
ficiary, though admittedly an action of
or
chattels
to the
where there had been a bailment of money
to
to
pay
the
the bailor
defendant upon the hitter's promise
stacles to the

of the writ of

'Chirf .Justice of ttie Common Picas, H71 to 1500.
'Thniiins Krowyk. Chief .Iiislirr of the Common Pleas, 1502-1506.
* Anonymous, Krilwey, 77 n, 77 h. PI. 95.
* .Sep
Ameriran I.nw Hriristrr, Voi. 5fi, Old .Series. (i7. New Series),
(University of Pennsylvania Law Ucview) page 7i, note 2.
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Tlicre was no privity between plain-

certain.

Tlie argument at first seemed unno contract between you." The defendant being a receiver, was accountable, but not being a
tiff

tlie

defendant.

answerable: "there

'

is

debtor how could he be liable

The moral pressure

in the writ of Debt.""

of the plaintiff-accountee, seeking to

recover by writ of debt, finally forced the courts to treat a
receiver as a debtor.

The

successful

argument was that

if

the plaintiff showed a di-mand upon the defendant for an

account and the latter refused or failed to render an account
benefit, all the property bailed and hence had made himself the plaintiff's debtor. ^
he had presumably converted to his own

Long

prior to 1573 the alternative remedy of the beneby writ of debt was clearly established. Sir Robert
Brooke, who sat as Chief Justice of the Common Pleas from
1554 to 1558, states in his " Graunde Abridgment"^ published in 1573, that " where ten pounds is paid to W. N. to
my use I shall have action or Debt or of Account against
W. N." Brooke cites a precedent then over a hundred years
old
the above mentioned Year Book, 36 H. 6. f. 8, pi. 5.
ficiary

—

And

in the last

year of the reign of Elizabeth there

is

this

dictum, if not judgment, of the Queen's Bench: "adjudged,
although no contract is between the parties, yet when money
See Brian, C. J.'s opinion svpra in Y. B. 18 Ed. IV. Fol. 33, pi. 5.
Professor Langdell has thus explained the step by which a receiver
to account could be made a debtor in II H. L. R. 253.
See American Law Register, Vol. 56, Old Series (47, Xew Series),
(University of Pennsylvania Law Review) pages 74, 75, notes 4, 5.
Rastell's Entries, p. 159, (London, 1670), contains two Counts in
Debt by the beneficiary of which the following is a translation of the
'

first:

—

"

Debt upon bailment by another to bail to the plaintiflF. T. G. in
mercy for several defaults, etc., the same T. was summoned to reply
to J. N. of a plea that he render to him 40 s. which he owed him and
wrongfully detains, etc., and, thereupon the same J. by his attorney,
R. L., says that whereas a certain P. R., the last day of January of
the thirty-first year of the reign of the present Lord the king, at B.
had delivered to T. G. aforesaid 40 s. to pay and deliver to the same
neverJ. N. whenever the said T. G. should he required by the said ,T
;

though often requested, the said 40 s. to the said T. G.,
had not yet given but refused to deliver them and still refuses, whereby
he says that he is injured and has damage to the value of four marks.
And thereupon he brings his suit, etc.
' Dette, 139: "Debt by Wange & Bittinge where 10 pounds is paid
to W. K. to my use I shall have action of debt or of account against
W. N. and this agrees with an old book of entries of pleas."
theless, T. G.,
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or Roods lire delivered upon consideration to llic use of A,
A may Imve debt for tlieni." ' As in tlic action of Account

wnger of law where the plaintiff counted that
the defendant had received the money or pfoods at tiie liands
of a stranger i'* noitiier did tlmt niedia'val mode of trial embarrass the plaintiff accountee, who, by establishing a demand and default thus converted his accountant or receiver
there was no

into his debtor.''

In 1587,

in

the Queen's Bench, in 30 Eliz., in an action

of account, Andrews et ux. and one C'ocket declared against

Hobsert that

he, llobsert,

ceiver of the

money of the

on

!20

Aug., 10

Kliz.,

was the

re-

said Cocket and Ann, the wife of

the plaintiff Andrews.

"It was found by
Eliz.,

the

special verdict that the 10 .\iig., 10
gave the said 100 pounds for the relief of
Cocket and Ann and delivered the same to the said

one

saitl

M

Whoreirood v. Sliatr, Yclverton, p. '^5, S. C. Moore 667, where the
action nppears to be upon n s|)ccinlfy.
'
" In nn notion of Areonnt iipainst a Receiver iijion a rcooipt of
money by the hand of another i)erson for account render (unless it be
by the liands of his wife or his co-nionk) the defendant shall not wnffc
'

law because the receipt is the (fround of the action, which liefh not
privity between the plaiiififT and defendant, but in the notice of n
third person, and such n receipt is traversable."
Coke In»t. p. i!95.
Title nf Hrleaam. Lib. Ill, Vhnp. riii, Sor. 51 1 Ltj) (ln(irr.
Coke's statement is supported bv Y. B.
Ed. iv. fol. 16, pi. 3;
Y. B. 38 Hen. vi, Fol. 9, pi. 11. Y. B. 47 Ed. Ill, Fol. 16. pi. 25. Y. B.
xviii H. viii F. 3, pi. 15.
To the same effect see Brooke, I.ey Gaper, 1., 54.
Illustrations where there were accordingly jury trials in the ease of
necountants who had received money or other property at the hands
of a stranirer, are:
Huntley r. Fraunshnne, Coke's Kntries, p. +7; S. C. Dver, Folio
laS, pi. (60); Cocket r. Robserl, 1 I.utwvcbe, p. 47, Title ".\ccount"j
Treshani r. Ford, Croke's Kli/.. 830 (1601).
Saunders, nriiuentio in Hodsden r. Ilarridfre, 2 .Snund. 65 (91 & -22
Car. II) said: " .\nd this case may be compared to the case of an
action of account, whore if the plaintiff declare against the defendant
on a receipt hi/ other hnnih. the defendant shall bo ousted of his law,
on account of the presumption of law that the country had notice of it."
' After Slade's Case the decisions in Indebitatus
Assumpsit in favor
of the beneficiary eliminated any such mode of trial oven ii' it was ever
available to the plaintiff's accountant when charged in Debt as debtor
for money or poods bailed by a third person for plaintiff's benent and
converted to the ilrfendant's use. The cases ft)nn<l by the writer where
Debt was brought by the boncficiarT are not explicit as to tlw denial of
Ley Cinger though such was pnilinbly the rule.
In Y. B. 3H II. Vr. fol. 5. pi. 11, in a somewhat analogous situation
(Debt on a balance foimd by auditors n|>poinfed by the plaintiff) two
his

in

XV

Judges of

tlu:

King's Bench thought there ought to be no Ley Gager.
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Wasc, then

his servant, to the intent he should deliver

the said Uohsert for the relief of the said

and that

li-yS

he, the said

Wase, did

for the relief of the said

deliver

Ann and

it

it

to

Ann and Cocket;

to the said Rol)sert

Cocket, according to tho

said intent."

..."

It was adjudged he shall he said to he
and that he shall account with the said then
for the said 100 pounds."'

ceiver,

The end

of the reign of Elizabeth which

is

their replaintiffs

substantially

many reasons
retrospection.
The cases

the date of Slade's Case,^ will afford for

a con-

venient stopping place for

of the

Stuart period and in fact of all successive reigns, can be
understood only in the light of Slade's Case.^
The principles underlying the substantive right of the
beneficiary to bring an action of debt or an action of account
at common law may now be summarized from the preceding

and other

cases.

First, however, the phraseology of medieval law

must be

The entire Record of this case is given in Andrews et ux. & Cocket
Robsert, 1 Lutwyche, p. 47, title Account. The following is a translation of the pleadings:
Tho. Andrews & Anne Wife, & Arthur Cocket r. Arthur Robsert.
Arthur Robsert was summoned to answer unto Thomas Andrews
and to Anne his wife and to Arthur Cocket, Gentleman, in a plea that
he render unto them his reasonable account of the time in which he was
receiver of the said Anne and Arthur, etc. And then the same Thomas
is his proper person and the aforesaid Anne and the aforesaid Thomas
C. l)y the same T. his attorney say that whereas the aforesaid Arthur
Robsert on the day &c. year &c. at F. in the County aforesaid had received of the monies of the said Anne and Arthur Cocket when the said
Anne was single, to wit by the hands of John Wase, Gent., £100 to account to the same Anne and .\rthur Cocket when he should be requested
to render the same thereunto, nevertheless the same Arthur Robsert
though often requested his reasonable account aforesaid to the said
Anne and Arthur Cocket, while the said .\nne was sole or to the said
Thomas, Anne and Arthur Cocket after the nuptials celebrated between
them, did not render, but he refused to render it to them and still refuses, wherefore, &c.
And the aforesaid Arthur Robsert by W. C. his attorney comes
and defends the force and injury whereof, &c. And he says that he
never was his receiver of the aforesaid £100 nor of any penny thereof
bj' the hand of the aforesaid John Wase to account thereof to the
aforesaid Anne and Arthur Cocket when he should be requested to
render an account as the aforesaid Thomas and Anne and Arthur
Cocket have above declared against him. And of this &c.
-4 Rep. 927 (1602).
' The cases of the seventeenth century have been collected
and discussed by the writer in American Law Register, Vol. 56, Old Series,
(47 New Series), (University of Pennsylvania Law Review, page 73).
'
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for the mcdiieviil luwycr

considered;

had a legal vocabuhirj

of his own, and unless we understand his terms we cannot

understand the substantive rights which his law recognized.
The word contract was used in tlie time of the Year Books
in a much narrower sense than that of to-day.
It was applied
only to those transactions where the duty arose from the
receipt of a quid pro quo, e. g., a sale or loan.
In other
words, contract meant that which we now mean by real conWhat we now call the formal or specialty contract
tract.'
**

'

was anciently described as a grant, and obligation a covenant, but not as a contract."

The

was clearly

rule

this,

'

that a third person could recover

Account against a defendant, notwithstanding there was no " contract " between them.
Taking the
word " contract " in its true mcditrval sense of a debt, as
used in the Year Books we immediately perceive that the
plaintiff in Account and Debt was not required to have furin the action of

nished the property or thing bailed.

The rule is equally plain that the plaintiff in Account and
Debt was not required to be privy to the " contract " or,
as we would now say, " the promisee."
The right of action of the beneficiary in Account should
be considered in further detail.
Historically, this remedy
of the beneficiary antedates his action of Debt, doubtless be-

cause

in

account there was never required to be a " contract "

between the plaintiff and the defendant.
" A receiver is one who receives money belonging to another for the sole purpose of keeping

over to

No
moncij.
sell

its

owner."

it

safely

and paying

it

"

one could be your receiver unless he had received
The receipt of chattels when the obligation was to

them and convert them into money constituted the deft receiver, but a bailee, who was also liable in

fendant not

Account.'
" Pnrol Contrnrts Prior to Assumpsit," by .Tnmrs Bnrr Amrs. vili.
pnpi- 2,W, noto 3; Rssny No. fiO, in this Collection.
•I.nnpflrll:
nrief Survey of Equity .Iiirisclietion," ii Har\-nrd
I.BW Review, pnprc 2V\ (18H!)).
" A Brii'f Siirvev of Equity .Jurisdiction," ii Hnrvnrd
'
I.iiiiirclell,
I.aw Review, page .'U (I8H9). Sec 46 E. 3. f. 3, pi. 6.
«

Harvard I.nw Hcview,

"A

'

I
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was never necessary, in order to
and tiierefore to render him
you, that lie should have received the money

Certainly after 1379

man your

constitute a

accountai)Ie to

from
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it

receiver

3'ou.

" If money be delivered by
be delivered by
use of C,

it

B

to C, or

if it

A

to

B

in

order that

be delivered by

has often been held that

B

A

to

it

B

may

to the

be accountable to

will

1

C."

It thus

became firmly

settled that

it

was not necessary for
money from the

the receiver to have actually received the
plaintiff.

If, in the

course of his dealing with another per-

became the receiver of money due the
plaintiff, though the plaintiff was not privy to the transaction or even aware of it, he could enforce it.
In a case of account by a legatee against executors the
objection was made: "How can the daughter who never
bails the money to the executors have account.-* "
To which
Lord Brooke answered " I command you to receive my rents
and deliver them to Lord Dyer, he shall have account against
"
you 3'et he did not bail the money."
" If a man deliver money to you to paj' to me, I shall
have account against you, although he may be but a messon, the defendant

:

:

senger.^

" A man shall have a writ of account against one as bailiff
or receiver where he was not his bailiff or receiver; for if
a man receive money for my use, I shall have an account
against him as receiver
or if a man do deliver money unto
another to deliver over unto me, I shall have an account
against him as my receiver." *
In 1489 (4 Hen. VII) it is said by Brian ^ per dictum:
" And sir, if I have lands, and a man receives my rents,
and without my assent, still he is receiver &c. because the
receipt charges him etc." ^
;

'

Langdell, " A Brief Survey of Equity Jurisdiction,"
Review, page 249.
Paschall v. Keterich, Dyer, 153, note.

ii

Harvard

Law
'

M
*

Roll. Abr.

Fitzherbert

Accompt (A) pi. 6.
Xatura Brevium, Account

[117]

Q.

compt (A) pi. 6.
"Thomas Brvan, Chief Justice of the Common
death in 1500.
•Y. B. 4 Hen.

vii.

Fol. 6, pi.

3.

Rolle

Pleas,

Abr. Ac-

1471

to

his

356

COSTHACTS

VI.

OwiuTsliip hy the third party hcncficinry, of the money or
tiling liailed wiis neitlier essential to,

nor was

it

nt

all

present

the basis of the right to bring account or debt.

in,

It is perfectly true, as has been said by Professor Ames,
that in debt, " the defendant was conceived of as having in

possession something belonging to the plaintiff which

his

he might not rightfully keep, but ought to surrender."*

Ames

Professor

here

is

But

describing an early juridicial con-

mean that in every case the thing
sought must be proved to have belonged to the plaintiff.
This conception was in reality the explanation of the judicial
reasoning by which debt for property loaned by the plaintiff ^ expanded in an early age of the common law into debt
for money due on a " real contract."
" In its earliest stage the action is thought of as an action
whereby a man ' recovers ' what belongs to him. It has its
root in the money loan; for n very long time it is chiefly
used for the recovery of money that has been lent. The case
this is soon seen
essentially
of the unpaid vendor is not
different from that of the lender: he has parted with propOf course, by 87 Hen. VI
erty and demands a return."*
(I+.'jO) any idea that the plaintiff vendor really owned the
money due on a sale of a chattel has disappeared, and the
ception; and he docs not

—

—

conception has become merely a legal
In debt,

if

fiction.

the quid pro quo was a chattel, the

the ownership of

it

title

to or

was by the delivery absolutely vested

in

the debtor.

Where A
its

loaned

money to B and then brought debt for
title to the money bailed was always

recovery, the legal

B, otherwise the very intention of

in

feated

—

i.e., if

B

tlie

could not transfer

could have no benefit from the loan.

loan would he de-

title
*

'
Ames's " Pnrol Contracts Prior to Assumpsit,"
novipw, at pn(rc 2fiO (1894).
• Pnllork and
Mailland's History of Knplish Law,
* See note I irnprn.

•

"

Thr

siilijcot

i)f

a loan

may

tx"

to the

money he

Where A promised
viii

vol.

Hnrvard Law
ii,

page

209.

rither a spcrlflr thitip, as a horso

or B (riven qiinnlity of a thinp which consists in nnmbcr, weijfht, or
measure, as money, snftnr, or wine.
In the former case it is of the
essence of tlie transaction that the thinp lent cnntinne to helong to the
lender: otherwi'ie the transaction is not a loan.
"In tlie latter case, the thing lent may (and

commonly docs) cease

;
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B

" that if he is willing to carry 20 quarts of wheat of my
Master Prisot to G, he slmll have -iO .sliiHinf^s," no one in
the time of Henry VI or to-day would contend that tlie title
to any specific 40 shillings was ever in B. The situation is
not different where A gives R -l-O shillings to give to C. B
'

after the conversion

any

title to

give

no
is

C

this

title

specific

bag

is

40

C's debtor, but
shillings.

Of

C

does not have the

course,

A

can say to B,

of coins or these particular crowns,

passes to B, for the

alwaj's either in

A

title,

so far as

B

is

and then

concerned,

or C, according to the nature of the

to belong to the lender and become the property of the borrower, such
a loan commonly being an absolute transfer of title in the thing lent
from the lender to the borrower. The reason why such a transfer of
title takes place is obvious.
The object of borrowing is to have the
use of the thing borrowed
but the use of things which consist in
number, weight, or measure commonly consumes them; and this use,
of course, the borrower cannot have imless he owns the things used.
When such things are lent, therefore, it is presumed to be the intention
of both parties, in the absence of evidence to the contrary, that the
borrower shall acquire the title to them.
But why then call the transaction a loan? The answer is, that, in
every particular except the transfer of title, it is a loan; that the
title is transferred for the purpose of making the loan effective as such,
and because it is immaterial to the lender whether he receives back the
identical thing lent or something else just like it.
Moreover, the
difference between a loan of money, for example, and a loan of a
specific article, is not commonly present to the minds of the parties;
the lender of money thinks the money lent still belongs to him, and
that the borrower has acquired only the right to use it temporarily;
he is aware that the borrower is entitled to transfer to other persons
the identical coins lent, and that he has the option of returning to him,
the lender, either the identical coins borrowed or others like them
but he is not aware that these rights in the borrower are inconsistent
with his retaining the title to the money lent.
In other words, he
supposes (and, in every view except the strict legal view, he is right
in supposing) that he may own a given sum of money without owning
any specified coins; and that the only substantial difference between
money in his own coffer and money due to him is, that in the former
case he has the possession, while in the latter he has not.
A debt, therefore, according to the popular conception of the term,
is a sum of money belonging to one person (the creditor), but in the
possession of another (the debtor).
There is also much reason to
believe that this popular conception of a debt was adopted by the early
English law, at least for certain purposes. Thus, the action of debt
(which was established for the sole and exclusive purpose of recovering
debts of every description) was in the nature of an action in rem. and
did not differ in substance from the action of detinue; the chief differences lietween them being tliat the latter was for the recovery of
specified things belonging to the plaintiff, the former, of things not
specified."
Langdell's Summarv of Contracts, Sections 99, 100.
' Year
Book, 3T Hen. VI, pi". 18 page 8.
;
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B is then not ft debtor but a
an action of detinue.
Thus in 1339 detinue was brouj^lit for ^0 pounds " in a
bog scaled up, etc., etc." The defendant objected to the
writ on the ground " that he demands money, which naturally
sounds in an action of debt or account." The plaintilT replied, " We did not count of a loan which sounds in debt,
nor of ft receipt of money for profit, which woukl give an
action of account, but of money delivered in keeping under
seal, etc., which could not be changed."
The defendant was
required to answer over. *
But where money in an unsealed bag was delivered, " one
them.

transnctiuii between

bailee, tiiid

is

litilile

C

to

in

penny cannot be known from another in a bag, we are of
lie and therefore reverse the
judgment.
opinion that detinue does not
"

When

money belonging to the
under such circumstances that he has
a right to appropriate it to his own use, making himself a
debtor to the plaintiff to the same amount, and the defendthe defendant

plaintiff but receives

receives

it

ant exercises such right, the receipt of the money

a debt." 8
Surely therefore there

is

sufficient

will

create

warrant for the induc-

tion that although title did not exist in the beneficiary to

the specific goods or

money

hailed to the defendant, this fact

constituted no objection cither to the beneficiary's right to

have an account or to his later right to treat as his debtor
the accountant who failed to produce an account of the
property bailed by a stranger for the plaintiff's benefit.

The nature

of the action of account imjioses this limita-

upon the

beneficiary that he ran have no remedy unless

tion

property has been transferred to the accountant by the
stranger.
Hence, mutual j)romises between the defendant
'Y. B. 12

&

13

Edw.

Ill, 2+4.

Ames' Cnses on Trusts,

vol.

i.

p.

52.

note 137: " Thr rhnttol niipht
he clflivcred lo the hnilcc to be delivered to a tliird person, in wbich
rase the third person was allowed to maintain detinue a|;ainst the
bailee."
" Ames" Parol Contracts Prior to Assumpsit," vi Harvard
Law Review, at p. 2Sft.
•I,an(rdell: "A Brief Survev of Equity Jurisdiction," !i Harvard
Law Kcviow, at page 2U (1889).

'Banks

—

r.

Whrtsfone,

1

Dyer 2?

b,
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and a stranger could never make the defendant accountable
to the plaintiff.

Notwitlistaiuling the fact that the concep-

^

expanded so as to comprise services
performed on request as well as property delivered,* the
writer has been unable to discover any case wherein a beneficiary has recovered upon a bilateral contract made between
the defendant and a stranger,' even though that bilateral
contract has been afterwards executed by the stranger's performing some act other than the delivery of propei-ty &c. to
tion of a (juid pro quo

the defendant.*

Undoubtedly however, the defendant has always been liable
in the action of account when the defendant has received
property though from a stranger, under a promise to acIt would be
count in respect thereof to the beneficiary.
incorrect however to say that this action will lie upon " an
executed consideration."

Though

a consideration

may

be

executed by the promisee, the promisor does not thereby be-

come accountable

A

to the plaintiff-beneficiary.

later age, the legal phraseology of which, as applied

in assumpsit,
liability, will

has invaded all our conceptions of contractual
speak of an " executed consideration " but in
:

the actions of Account and of Debt, from the earliest to the
latest times, there

was no consideration, and hence

it

tends

only to confusion of thought to say that " the consideration " must be " executed " and not " executory."

Therefore to state the doctrine of accountability to a
we should say that the defendant
could be made accountable to the plaintiff only where prop-

beneficiary with accuracy,

Archdale r. Barnard, 1 RoUe Abr. p. 30. pi. 3.
See American Law Register, Vol. 52, Old Series, (43 New Series),
pages 776, 777, 778, 779.
^ Hence
the modern case Crow t'. Rogers, 1 Strange, 593 (1734),
presented no case of accountability or debt and the conclusion properly
reached in that case does not impinge upon the doctrine of accounta>
'

bility to the beneficiary.
in Ritley v' Dennet, 1 Rolle's .\bridgment, p. 30 (Trin. 4
and
is
B. R.) the abridger states: "If C is indebted to
indebted to
in the sum of 30 pounds and C at the request of
to pay so much over
pays the 20 pounds for him to X, and directs
in consideration of the premises, promises to pay
for him, and
to
cannot save action on the case on this promise
the 30 pounds to A,
against
for he is a stranger to it and there is not consideration for
any assumpsit to him."

Thus

*

A

Jac.

X

D

D

A

A

D

D

D
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money
pay liini

been bulled or land l«id been conveyed, or

liiui

hjid been received for tlie pliiiiitifT's benefit (i.

money or give bim

account);

iin

and

c.

to

conveyance or

tliis

btiihnent niiglit be at tbe liands of a stranger.

THE DEBT AND THE ACCOUNTABILITY DISTINGUISHED FROM
A TRUST
In

action of debt, the relation of

tlie

the beneficiary and the quid pro quo

tlie

debtor to botli

plainly distinguish-

is

modern trustee to the cestui
and to the " trust property." This distinction
is demanded nowadays, because the tests which determine
a trust arc not those which determine an accountability or a

able from the relation of the

que

trust,

debt.

The

practical consequence of confounding debts or ac-

countabilities with

trusts

to erroni'ously

is

of action of the beneficiary at
cases which

fulfil

The modern

the requisites of a

trust,

to the trust property,

with

—

i.

its
e.,

ship " apart from the legal

developed

in

right of the beneficiary

The

in

the right

limit

law to only those

modern

trust.*

conception of a double

title

of a distinct " equitable owner-

title,

— was a conception

of Chancery

the Court

tablished at law.

common

many

Account and

in

which

years after the

Debt had been

es-

cestui que trust in later times recovers,

because as to certain specific property he has a
nized by Chancery.
The above conceptions of

Debt are radically

title

recog-

liability

in

from that of the
trust. The bailee has ownershij) of the thing as to which he
must render an account. The quid pro quo, if a chattel, becomes, as above stated, the absolute property of the debtor.
His receipt of it gives rise to an obligation to pay the beneficiary
but no one ever supposes that the beneficiary's right
to recover is l)ased on any " equitaltle ownership " of the

Account and

in

distinct

;

chattel, or of the siun of

money

recovered.

\ew

'
Jersey nnd of PrnnsylIn n niimhor nf derisions of N'ew York.
I'rofcssor Wilvntiin flir licnrflriiiry rrrovrrs llioiipli tliiTc is no Inisf.
liston lins erltlrii'^d the Prnnsylviiniii derisions ns lielne "nppiirently nn

nnu'iirrnnted extension of flie Inw of trnsts." in !.'> Hnrviird I.nw Review, p. 780, note 9.
From this view the present writer dissents.

I
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A

by Professor Ames that "
plaintiff enan acouiit was strictly a cestui que trust; " ^ and
further, that " trusts for the payment of money were enIt has been said

titled to

common law long

forced at

trusts of land.

that upon

tiie

It

beefore Chancery gave

eflfcct

to

need not surprise us, therefore, to find

delivery of

or to be delivered to C,

A

money by

C might

B

to

to the use of C,

maintain an action of ac-

count against B."^

This language

is

an apt analogy or

but docs not

simile,

represent, and was doubtless not intended to represent, an

exact equation.

Misapprehension will arise if the position of the beneaccount is understood as identical with that of the
modern cestui que trust in equity.
If A transfers chattels or stock to B, directing B to apply
the rent or income of the property to the payment of A's
creditor, X, there arises, by the doctrine of trusts, a double
title, one equitable in X, and the other legal in B, and the

ficiary in

situation
If

A

is

called in equity a trust.

gives chattels to

B

in

such a

way

that the chattels are

the absolute property of B, and in consideration thereof

promises

A

to

pay A's

it

is

true that the action of account

creditor,

X,

there

is

B

no trust what-

ever.

While

the conception that something

—

viz.,

is

an account

based on

— belong-

ing to one man, the plaintiff, is in the possession of another
man, the defendant, we have above shown that no specific
money is supposed to be owned by the plaintiff. His right is
only to receive an equivalent sum. In account, the defendant's

" obligation must be capable of being discharged by return'
" Parol Contracts Prior to Assumpsit," viii Harvard
258 (1894) Essav Xo. 60, in this Collection.

Law

Review, p.

;

'-Ih.

Year Book, 12 and 13 Edw.
page 53.

Ill, 244;

Ames, Cases on Trusts,

vol.

i,

Banks v. Whetsion, 1 Dyer, 22 b. note 137: "The chattel might be
delivered to the bailee to be delivered to a third person, in which case
the third person was allowed to maintam detinue against the bailee."
Ames, " Parol Contracts Prior
at page 258; Essay No. 60, in
at

to Assumpsit," vi
this Collection.

Harvard Law Review,

A Brief Survey of Equity Jurisdiction,"
page 245 (1889).

Langdell,

Review

'•

ii

Harvard Law

302

CONTRACTS

VI.

inp; to tlic pliiintiff

(not the idonticnl money received, Inil)

any money equnl

amount

in

to the

sum

received."

In the

'

X

has by the modem
former of the two above stated cases,
doctrine of trusts an equitable title with respect to the chattels.
In tlie latter case, he has no equitable title, but he has
the right to recover in the common law action of account.

The right of action of the bencficinrj' at common law in
account was therefore different from that of a cestui que
trust, because the former had a right of action notwithstanding the fact that the

title

to the property might be

vested absolutely and solely in the defendant.

This distinction between a trust and an accountability to,
in favor of, a third party is of much consequence because the second of the two above hypotlietical
cases (i. e., where no modern trust exists) is a typical formula expressing the right of a third party to recover at comor receiver.ship

mon law in account.
The cases cited by

Professor Ames have all been examined
without disclosing anything inconsistent with this conclusion.

The

first

in Chancery where the heir or
of cestui que use compels " the feofeo

reported cases

transferee of the

title

to uses " to convey

*

are of the reign of

Edward

IV,* and

are readily explained on the ground of a duty imposed by
Chancery on the conscience of the fcofee to uses without resorting to any conception of " equitable ownership."

We

account recognized
where the transaction is described
as a bailment and not yet as a transfer of property " al
oeps." The first case the writer has found where the words
" a] oeps " are used in this connection was in 14.58.
find the right of the beneficiary in

as early as 13()4-1'ifi8,

If

we

of uses,

^

look to the then contemporaneous chancery doctrine

we

find

nothing to indicate that a use

In

Chancery

the fourteenth and fifteenth centuries was more than a

in

Ilnnnrd I,nw Rovirw, pnuo !?Ki.
York v. PIrhard Oshorn and Edtcard Ooiper,
Kqiiitntilc .Iiirisdirtion, pngc 45-1.

'

T.nn(r»loII:

'

.Irrhhirhop nf

9A; .Sprnrr's

ii

,Spr Chnnrrrv Ciilrndnrs.
•Y. TV tl F.<i. in, fnlin 10. pi. 5.
•Y. n. S6 Hen. vi, Fol. 8, pi. 5.

Cnl.

•

Y. B. 47

F,d.

III. folio

Ifi.

pi.

«!i.

I
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personal right of cestui que use, his heirs, devisee, or assignee,

against

The

tlic

fcofec to uses.

authorities collected

yond question that

by Professor Ames establish be1450 the heir of the feofce to

as late as

uses held the land free from liability to the cestui que use.^

A

use might be enforced by the heir,

etc.,

" but neither

a wife, a husband, nor a judgment creditor was entitled to
this privilege."^

"If

the feofee to uses died without heir

or committed a forfeiture or married, neither the lord
entered for the escheat or forfeiture nor the husband

who
who

retained the possession as tenant by the curtesy, nor the wife
to

whom

the dower was assigned, were liable to perform the

trust, because they were not parties to the transaction,

but

came in by act of law, or in the post, and not in the per, as it
was said, though doubtless their title in reason was no better
than that of the heir against whom the remedy was extended.
It was the same as regards any other person who obtained
possession, not claiming by any contract or agreement with
the feofee, between whom and the cestui que use, therefore,
^ATiere there was no trust, there could
there was no privity.
be no breach of trust.' The remedy against a disseisor,
therefore, was not in Chancery at the instance of the cestui
and it
que trust, but at law at the instance of the feofee
was part of his duty to pursue his legal remedies at the
'

;

desire of the cestui que trust."

^

Uses of personalty were doubtless enforced in Chancery
date,'* but in debt and account there is not the

at an early

ground for believing that the recovery of a benewas based on any ownership, equitable or otherwise,
of any specific coins or chattels, or that the defendant in
account could ever be restricted from transferring the title
to both the money received and the property bailed. It has
slightest

ficiary

been previously shown that the same
the quid pro qxio in debt.

is

true of the

The modern

title to

characteristic of

• Ames' Cases on Trusts, vol. i, p. 345. notes, 1
& 9.
'Spence's Equitable Jurisdiction, p. 446.
' Spence's
Equitable Jurisdiction, page 445, citing Vear Book It
Hen. YIII, ?4: "The king or lord by escheat cannot be seised to an
use or trust for they are in the post and are paramount to the confidence." Jenk. Ca. xcii.
* See Spence, page 456, note h (temp. Hen. VI),

'

COS'THACTS

3('.4

Vl.

cquitublc ownership

— the

right to compel the trustee to

devote the ret to the desigmited purposes

— was

precisely

what courts of law in account nrvcr drcanu'd of attempting.
If complete title hud not been transferred to the bailee or
receiver, the very purpose of the bailment ad mcrchandisandnm would have been frustrated and so of the bailment

and render account to the beneficiary. A court of
was obviously without the machinery to enforce such an
equitalilc title had it existed.
It is, of course, true that judges and counsel, in speaking

to

sell

Iftw

of the plaintiff's right of recovery in account, refer to his

" property "

in the money sought to be recovered.
means no more than the similar popular conception that we have seen existed in regard to debt and
which survives to-day in the popular expression " money

But

this

in the bank.'"'
It is true that the cases in account speak of the defendant's
having received the money " al ocps " of the plaintiff.^
But in reading cases of debt and account in the fifteenth,
sixteenth, and seventeenth centuries we must not mistranslate
" oeps "
use, still less should we translate " oeps "
trust.
The word " ocpx " is derived from the Latin opus,

—

—

signifying benefit, and not from the word uses,
definite legal

meaning

in

the

civil

*

a term of

law.'

in Venr Books, ante.
re|inynirnt of nn oqiiivnlcnt sum of moner is cqunted, with
the t)ol(l crudity of nrrhnir lopnl tlioiiplit, to tlic restitution of specific
land or poods. Our Gcriniiiiic imcestors could not conceive credit nnder
nny otiier form, .\fter idl, one mny doubt whettier the majority of
fairly well-to-do people, even nt this day, realize that what n man
calls ' my money in the hank ' is a mere personal ohlipation of the
" Pollock's Contracts in Early English I,nw," vl
hanker to him."
'

Soc Cnsrs

'"The

Harvard I.nw Review, pnge 3!)<) (1803).
•See ante. Cases in Year Books. See also Year Book 3 Hen. IV,

pi.

60. folio 12.

•"The Oriftin of l^ses." hy F. W. Maitland, viii Harvard I,aw
neview, pajte 1-37 (18f)t); Pollock and Maitland's Histor>- of Enfrlish
Law, vol. ii, papes 23ft-?io.
'"The perm of apency is hardly to he distinpnished from the perni
of another institution which in our Knplish law has an eventful future
before It, the 'use trust or conndrncc.' In trncinp its emiirvonic history
wc must first notice the now established truth that the Knplish word
vte when it is employed with a technical meaninp in lepal docimients
is derived, not from the Latin word usim, but from the T.atin word
opuf. which in old French l)ecomes n> or nfii. Tnie that the two words
are In course of lime confuscti, so that, If by a Latin document land
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to Professor Maitland's researches, we have direct
for man}' years " oeps " was used merely to

tluvt

witliout any settled technical significaChancery trust or of a civil law " usus."
records
Ilis researches show that in 1238-9 Bracton
that " a woman, mother of II, desires a house belonging to
procures from R a grant of the house to H to the use
R
(ad oj)us) of his mother for her life." ^
As late as the year 1339 occurs a case, not mentioned by
Professor INIaitland, where the word " ocps " is used unmistakably in the sense of benefit and without any suggestion
of a legal and equitable title. In Year Book XII and XIII
Edward III, page 231 (1339) occurs the description of a
feudal conveyance, and in describing the transaction the
language applied to the vendors is " II vendront et rendront

and

signify a benefit

tion, cither of a later

;

H

:

en la court

le

seignur al oeps celui qe serra feffe et

les baillifs

front execution."

The note

of the editor of this translation of the

Year

Books shows that the words " ad oeps" which he has translated " to the use," are in the record " ad opus."
" We hardly need say that the use of our English law is
the two
not derived from the Roman personal servitude
Nor can I believe that the
have no feature in common.
Roman ftdeicommissum has anything to do with the evolu;

'

'

the English use
outcome of a last
will, while the Udeicommissum belongs essentially to the law
In the second place, if the English use were
of testaments.
a ftdeicommissum it would be called so, and we should not see
it gradually emerging out of such phrases as ad opus and
ad usum. What we see is a vague idea, which developing in
one direction becomes what we now know as agency, and developing in another direction becomes that use which the

tion of the English use.
in its earliest stage

common law

is

will not,

In the

seldom,

if

first place,

ever, the

but equity

will,

protect.

Of

course,

to be conveyed to the use of John, the Scribe of the Charter will
write ad opus Johannix. or ad nsiim Johannh indifferently, or will
perhaps adopt the fuller formula, ad opu.9 et ad iisimi. nevertheless the
earliest history of the use is the early history of the phrase ad opus."
Maitland, " The Origin of Uses," viii Harvard Law Review, page 137.
•
F. W. Maitland: "The Origin of Uses," viii Harvard Law Review,
is

'

—

page

134.

'

COSTILtCTS

ri.

3(H)

ngiiin,

our

'

equitable ownership

stature has eiiougi)
poxifgsio to

'

when

make a comparison between

but an attempt to

has reached

it

in comnioii with the praetorian

its full

honorum

the two instructive;

one from the other would be too

(icrive the

wiUl for discussion."'

The

present investigation does not involve such recondite

and

issues as whether or not,

was

The

ca.ses

" oeps "

The

is

so, to

what extent. Chancery

taken from the Year Books show that the word
in describing the beneficiary.

frequently used

writer submits that there

believe that either in the

"

if

intlebted to the civil law for the doctrine of uses.

ocp.i "

or " use,"

of a modern trust

etc.,

—

i.

is

not the slightest reason to

Year Books or
was used in the

e.,

in

Rolle the word

technical

meaning

to convey the idea of equitable

ownership and a double title. What is here contended is that
in the cases of debt and account in the Year Books the word
" ocps " or " opus " is used in the then familiar and common
everyday meaning of benefit.^ In debt or account it was
enough if the chattel or money was received for the benefit
The beneficiary recovered in debt or
of a third person.
in account, not because he was a " fructnarius " imder the
civil law, nor because he was a " cestui que trust " that later
'

F.

pnpe

W.

Mnitlnnd, " The Origin of Uses,"

viii

Harvard Law Review,

137.

"A

man liroiipht writ of debt
Year Book 10 Ucn. VI. fi. pi. !!>:
against an executor and recovered and had fieri facias to the sheriff
of London, and levied the money of the poods of the deceased. .\nd the
.slieriff returned that he had no poods of the deceased, but that they
had poods lonp time before the writ and he delivered and had sold the
poods and converted the sum to their own orpx,"
Year Book 10 Hen. VI, 11, 38: " Bakinpton. The husband shall have
pood action in this case that you have put and it is not apalnst reason
that the husband shall be charped of this debt, for the freehold was
in him as well as in the wife durinp the coverture, and all profit.s of
the land he took to his own nrpn."
Year Book t Ed. HI, 50 pi. 15: "One .\ hrouphf his writ of account
apninst G, rfe trmpnre quo fuit receptor ilennrr. and counted that he
received 10 pounds to trade, etc., and of this pood and lepal account
rendered, and said if he would deny it he had pood suit, and see here
the deed which witnesses it
and it was read and said that G had received 20 poimds of the aforesaid .\ and P, his wife to profit to the
orpt of the aforesaid A and P, and bound themselves to pay '30 pounds
on a certain dav to the aforesaid A and P."
Year Book i F.d. HI, 31 pi. 38 (la.st of CB.se): " Thorpe. Say
whetlirr she administered as executrix, or not, as this writ charpes;
for peradventure if she claims all to her own nept, and does not make
distribution for aims, then she did not administer as executrix."
;
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protege of Chancery, but because the primary obligation
known as a debt or a reccivcrsiiip had been created for the
phiintiff's

benefit

by the defendant's receipt of money or

propertj'.

As account was not based on contract

(i.e. in the nine-

teenth century use of that word), the habiUty of the defend-

ant to account to

tlic

beneficiary presupposed no prior con-

The phrase

tractual relation of any kind between them.

" stranger to the consideration," as applied to the plaintiff
in account, would have been meaningless jargon to the lawAfter four
yers of the fourteenth and fifteenth century.
centuries the phrase has become no more applicable.
Nor was the plaintiff in account required to be the promisee.
Privity to the defendant's obligation was a pure fiction.
" If, however, he obtain possession in the plaintiff's behalf

though without any actual authorratify his acts, and thus
*
establish privity between him and the plaintiff."
Debt and accountability were therefore primary common
law liabilities and species of simple contract enforceable by
the beneficiary, not because he was a " privy " to the contract, or a " promisee " or a " cestui que trust," or had furnished that " mystery " of the eighteenth and nineteenth
" the consideration." We err in attempting to
centuries
analyze into constituent elements a substantive right which is

and

as his representative,

ity,

the plaintiff

may adopt and

—

itself

primary and elemental.

The

Account because the judicial
ought to recover, and the courts
held that by common law he had a substantive right. This
common law right was the expression of a public sense of
justice, and a firmer foundation for a positive rule of lawneed not be sought.
beneficiary recovered in

instinct recognized that he

" Justinian's Pandects only make precise
What simply sparkled in men's eyes before.
Twitched in their brow or quivered on their lip,
Waited the speech they called but would not come."
Langdell, " Brief Survey of Equity Jurisdiction,"
Review, pages 248, 249.
'
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THE HISTORY OF AGENCY*

63.

By Oliver Wendell Holmes,

PROPOSE

I

at

common

in

Jr.^

these lectures to study the theory of nfrcncy

law, to the end that

it

may

be understood

upon evidence, and not merely by conjecture, and that the
its principles may be weighed intelligently.
I first
endeavor to show why agency is a proper title in the
law.
I then shall give some general reasons for believing
that the series of anomalies or departures from general rule
which arc seen wherever agency makes its appearance must
be explained by some cause not manifest to common sense
alone; that this cause is, in fact, the survival from ancient
times of doctrines which in their earlier form embodied certain rights and liabilities of heads of families based on substantive grounds which have disappeared long since, and
that in modern days these doctrines have been generalized
into a fiction, which, although nothing in the world but a
form of words, has reacted upon the law and has tended to
carry its anomalies still farther. That fiction is, of cour.se,
that, within the scope of the agency, princi])lc and agent are
one.
I next shall examine the early law of England upon
every branch of the subject,
tort, contract, possession,
ratification,
and show the working of survival or fiction
If I do not succeed in reducing the law of all these
in each.
branches to a common term, I shall try to show that at Iea*t

value of
shall

—

—

they

all

equally depend upon fiction for their present existformed two lectures delivered by the author
I.nw School of Hnrvnrd I'niversity. They
the Hnrvnrd I.nw Hevlew, IftPI, vol. IV, pp. 34i-

'Thl.il EKsnjr nrlpinnlly
tn ISS? while professor in

were

first piililishrd in

flir

V, pp. 1-23.
bio(rrnphirnl note of this author
Vol. II of this Collection.

Sfrt, vol.
'

A

is

prefixed to Essay No. 41, in
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I slinll prove incidentally that agency in its narrower sense presents only a special application of the law
of master and servant, and that the peculiar doctrines of both
are traceable to a common source. Finally I shall give my
reasons for thinking that the whole outline of the law is the
resultant of a conflict at every point between logic and good
the one striving to work fiction out to consistent
sense
results, the other restraining and at last overcoming that
effort when the results become too manifestly unjust.
A part of my task has been performed and my general
view indicated in my book on the Common Law. It remains
to discuss the matter systematically and in detail, giving due
weight to the many difficulties or objections which are met

cnce.

—

with in the process.

My

subject extends to the whole relation of master and

servant

—

when

choose the

I

it

is

not confined to any one branch ; so that
title " Agency," I do not use it in the strict

sense just referred to, but as embracing everything of which
I intend to treat.

The

why agency

is a proper title
agency
bring
into operation
That is
any new and distinct rules of law.'' do the facts which constitute agency have attached to them legal effects which are
peculiar to it, or is the agency only a dramatic situation to
which principles of larger scope are applied.' And if agency

first

question proposed

has rules of

is

to say. Does

in the law.

its

own incapable

of being further generalized,

what are they?
If the law

went no farther than to declare a

the consequences of acts specifically

man

liable for

commanded by him with

knowledge of circumstances under which those consequences
were the natural results of those acts, it would need no explanation and introduce no new principle. There may have
been some difficulty in arriving at this conclusion when the
intervening agent was a free person and himself responsible.
Speaking without special investigation, I do not remember
any case in early law in which one could charge himself thus

Taking the allied case of joint
long has been settled that each
for the entire damages, the objection

in contract or even in tort.

trespassers, although

wrong-doer

is

liable

it

370
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COSTRACTS

*
that " the battery of one cnnnot be the battery of the otlier
prcvailiil as lute as
bility

even for the

James

I.'

It

is

coniiiianilcil acts of

peared as an extension of the

liability

very possible that liaa free person first apof an owner for similar

acts by his slave.

But however this may be, it is plain good sense to hold
people answerable for wrongs which they have intentionally
brought to pass, and to recognize that it is just as possible
wrongs to pass through free human agents as
through slaves, animals, or natural forces. This is the true
scope and mtaning of " Qui facit per aUum faclt per se,"
and the English law has recognized that maxim as far back
as it is wortli while to follow it.'^ So it is only applying the
general theory of tort to hold a man liable if he conmiands
an act of which the natural consequence, under the circumstances known to him, is harm to his neighbor, although he
to bring

has forbidden the harm.

If a trespass results,

it

as

is

much

were the natural, though
unwished for, effect of a train of physical causes. ' In such
similar
tascs there is nothing peculiar to master and servant
principles have been applied where independent contractors

the trespass of the principal as

if it

;

were employed.'*

No

additional explanation

is

tract specifically commanded.

needed for the case of a conA difficulty has been raised

concerning cases where the agent has a discretion as to the
terms of the contract, and it has been called " absurd to
maintain that a contract which in its exact shape emanates
exclusively from a particular person is not the contract of
such person

[I.e.,

the agent], but

is

the contract of an-

But I venture to think that the absurdity is the
other way, and that there is no need of any more complex
machinery in such a case than where the agent is a mere
other."''

'.Snmpson r. Crnnflpld, 1 Bulstr. 157 (T. 9 Jnc).
' Tn Tort: Y. B. 33 Kd. I. 318. ,330 (Hnrwood)
?3 Ass. pi. 43, fol. M;
11 H. IV. 90, pi. .17: !) H. VI. 53, pi. 37: 31 H. VI, 3!); + Ed. IV. 3«i;
Dr. fi .Stud., II. r. ,13; .Sonmnn & nrnwninff's Cnsc, 1 I.oon. 13:1, pi, 319
(M, 31 VAh.). Convovnncr: Kitz. Al>r. .Inniillir. pi, 51 (H, 33 Rd. I.),
;

whrre-

tlip

mnxim

'Grrporv
Lect. 3 nntl

r.

is quoted.
.Aoroiint: I Inst. 109.
Piper. 9 B. & C. 591. Cf. The Common

Law,

S3, S4,

i.

•Bower r. Poate. 1 Q, B. D, 331,
•Thol, liandcUrecht, sect. 70, cited in Wharton, Agency, sect.

6.

and
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messenger to express terms settled by
detail.

contract, not the referee
is

who

.settles

The

But that

is

is

principal

the price.

coniniunicatcd by messenger,

If the messenger

same.

principal in every

Suppose that the principal agrees to buy a horse

at a price to be fixed by another.

ment

liis

371

it

makes the

If the agree-

makes no

himself the referee, the case

diflference.
is

still

the

the case of an agent with discretionary

powers, no matter how large they

may

So far as he

be.

expresses his principal's assent to be bound to terms to be
fixed

by the agent, he

terms he

is

a mere messenger

is

;

in

fixing the

a stranger to the contract, which stands on the

same footing as
tion began.

if it

had been made before

The agent

is

his personal func-

simply a voice affording the marks

provided by the principal's own expression of what he underSuppose a wager determined in amount as well as
takes.
event by the spinning of a teetotum, and to be off if

up outside

bers are turned
of the teetotum

certain limits

;

is it

num-

the contract

.''

is a proper title of our corpus juris, its peculimust be sought in doctrines that go fai'ther than any
Such doctrines are to be found in each of
yet mentioned.
the great departments of the law. In tort, masters are held
answerable for conduct on the part of their servants, which
they not only have not authorized, but have forbidden. In
contract, an undisclosed principal may bind or may be bound

If agency

arities

to another,

who

did not

know

time he made the contract.

a

man may make

he had no part

may

in

of his very existence at the

By

a few words of ratification
a trespass or a contract his own in which
fact.
The possession of a tangible object

be attributed to him although he never saw

it,

and may

be denied to another who has it under his actual custody or
control.
The existence of these rules is what makes agency

a proper title in the law.
I do not mean to assume in advance that these rules have
a common origin because they are clustered round the same
subject.
It would be possible to suggest separate reasons
for each, and going farther still, to argue that each was no
more than an application, even though a misapplication, of
general principles.

J7.

COXriiACTS

Tims, ill torts it is sometimes said that the liability of the
master is " \i\ effect for employing a careless servant," rept'iiting the reason offered

lionian jurists

l)_v

flio

for an exceptional

pscudo-pliiiosopliy of the
rule

inlroiluefd

\>y

the

This reason is shonii
to he unsoiiiul hv the single fact that no amount of care in
selection will exonerate the master;- but still it might be
argued that, whether right or wrong, this or some other
notion of policy hud led to the first of the rules which I selected as peculiar, and that at most the liability of a master
for his servant's torts is only a mistaken conclusion from the
general theory of tort.
Then with regard to undisclosed principals in contract, it
might be said that it was no hardship to hold a man bound
who had commanded his servant to hind him. And as to the
other and more difficult half of the doctrine, the right of an
undisclosed principal to sue, it might be observed that it was
first asserted in cases of debt,' where the principal's goods
were the consideration of the liability, and that the notion
thus started was afterwards extended to other cases of simple
contract. Whether the objections to the analogy and to the
whole rule were duly considered or not, it might be urged,
there is no connection other than a purely dramatic one between the law of agency in torts and in contracts, or between
the fact of agency and the rule, and here, as there, nothing
more is to be found than a possibly wrong conclusion from
the general postulates of the department of law concerned.
Ratification, again, as admitted by us, the argument would
continue, merely shows that the Roman maxim " ratihahitio
mandato comparatur " has become imbedded in our law, as
it has been from the time of Bracton.
Finally, the theory of possession through servants would
be accounted for by the servant's admission of his master's
present right to deal with the thing at will, and the absence

prirtor on grounds of public policy.'

» Pnrkr, B., in .Shnrrod r. Ixjndnn & N. W. Rv. Co., 4 Kxoh. .580, .W.5
(1H19) I Austin, .Jurisprudence, I^ct. 26, 3d ed.', p. 513. Cf. The Com;

mon

l.iiw,

•Dnnscy

15, Hi.

Uirlinrdsnn, 3 KI. «: BI. lil, Ifil.
r. Aldcrtnn, 2 Striui(rr. 11H2 (II. Ifi (",. II).
Cf. Gnrrntt
e. Ciilliini (T. f» Anne, B. U.). stiilrd in .Scott r. .Sunnan, Willes, 400, at
p. 405 (H. l(i Ci. 11.), iind in Bullcr, N. P. 42.
r.

•Srrimshirc

63.
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claim or intent to assert a claim on his part, coupled

with the presence of such a claim on the part of the master.

But

tlic

forcfijoing

reasoning

is

wholly inadequate to jus-

tify the various doctrines mentioned, as I

have shown in part

And assuming the
inadequacy to be proved, it cannot but strike one as strange
that there should run through all branches of the law a tendency to err in the same direction. If, as soon as the relation
of master and servant comes in, we find the limits of liability
for, or gain by, others' acts enlarged beyond the scope of the
reasons offered or of any general theory, we not only have
good ground for treating that relation separately, but we
fairly may suspect that it is a cause as well as a concomitant
of the observed effects.
Looking at the whole matter analytically it is easy to see
that if the law did identify agents with principals, so far as
that identification was carried the principal would have the
burden and the benefit of his agent's torts, contracts, or
possession. So, framing a historical hypothesis, if the starting-point of the modern law is the patr'ia potestas, a little
study will show that the fiction of identity is the natural
growth from such a germ.
There is an antecedent probability that the patria potestas
has exerted an influence at least upon existing rules. I have
endeavored to prove elsewhere that the unlimited liability of
an owner for the torts of his slave grew out of what had been
merely a privilege of buying him off from a surrender to
the vengeance of the offended party, in both the early Roman
and the early German law. I have shown, also, how the unlimited liability thus established was extended by the prastor
Of
in certain cases to the misconduct of free servants.*
course it is unlikely that the doctrines of our two parent
systems should have been without effect upon their offspring,
and

as I shall prove in detail hereafter.

common law.
The Roman law,

the

it

is

true, developed

no such universal

doctrines of agency as have been worked out in England.

Only innkeepers and shipowners (nautae, cau pones, stabularii)

were made answerable for the misconduct of their free

'The Common Law.

9, 15-20.
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VI.

serviints h^'

to aciiuire

pra-tor's edict.

tlit-

free persons.

It

was not generally possible

or to incur obligations through

rij^iits

tiie

acts of

Hut, so far as rights of propirty, possession,^

'

or contract^ could be acquired through others not slaves,
the law undoubtedly started from slavery and the pntr'ta
potcftas.

how this tended toward a fictitious
agent with principal, although within the
limits to which it confined agency the Human law had little
It will be easy to sec

identification of

need and made

little

Ulpian says that the

use of the fiction.

act of the family cannot be called the act of the paterfamilias unless

it

is

done by

But as

his wish.*

all

the family

rights and obligations were simply attributes of the persona

of the family head, the

summary

expression for the members

of the family as means of loss or gain would be that they

sustained that persona, pro hac vice.

were one with the paterfamilias.

For that purpose they

Justinian's Institutes

tell

us that the right of a slave to receive a binding promise
derived ex persona domini.

^

And

is

with regard to free agents,

the commentators said that in such instances two persons
were feigned to be one.®
Such a formula, of course, is only derivative. The fiction
is merely a convenient way of expressing rules which were
arrived at on other grounds.
The Roman pra-tor did not
make innkeepers answerable for their servants because " the
net of the servant was the act of the master," any more than
because they had been negligent in choosing them. He did
because of the special
80 on substantive grounds of policy
So when it
confidence necessarily reposed in innkeepers.

—

was held that a

slave's possession

was

his owner's possession,

the practical fact of the master's power was at the bottom
of the decision.

But when such

a formula

is

adopted,

it

soon acquires an

Inst. 2, 9, S 5; D. 4-1, 7. 11 ; D. 45, 1. U6, ( 8.
Inst. 2, 9, e.sp. 58 4, 5.
Cf. D. 41, 1, 53.
• Inst. 3. 17; D. 41, 1, 53; D. 45, 1, 38, 5 17.
*V>. 4,3, 16, 1. SS 11-13.
•Tnst. .3, 17, pr. IS, in the older editions.
'

•

•

note

n. 45.

1,

38, i 17,

ElMvlr

17.

'The Common Law,

239.

ed. Gothofrcd. note 74.

Cf. D. 44, 9,

,

C.7.
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Instead of remaining only
its own.
a short way of saying that when from policy the law makes
a master responsible for his servant, or because of his power
gives him the benefit of his slave's possession or contract, it
treats him to that extent as the tort-feasor, possessor, or contractee, the fornmla becomes a reason in itself for making the
master answerable and for giving him rights. If " the act
of the servant is the act of the master," or master and servant
are " considered as one person," then the master must pay
for the act if it is wrongful, and has the advantage of it if it
is right.
And the mere habit of using these phrases, where
the master is bound or benefited by his servant's act, makes
it likely that other cases will be brought within the penumbra
of the same thought on no more substantial ground than the
way of thinking which the words have brought about.
I shall examine successively the English authorities with
regard to agency in tort, contract, ratification, and possesBut some of those authorities are of equal importance
sion.
to every branch of the proposed examination, and will prove
in advance that the foregoing remarks arc not merely hypo-

independent standing of

I therefore

thetical.
lish that

rights and duties

by analogy
filling

begin with citations sufBcient to estab-

family headship was recognized as a factor in legal
;

that this notion of headship was extended

so as to cover the relation of a master to freemen

a servile place for the time being, and that the rela-

tions thus embraced were generalized under the misleading
fiction of identity.

The
garded

Bracton says, embraces " those who are re-

familia,

in the light of serfs,

freemen as

serfs,

of command."

such

and those over

as, &c.

whom

So, too, as well

one has the power

^

In West's Symboleography,- a work which was published

towards the beginning of the reign of James I., and which,
though mainly a form book, gives several glimpses of farreaching insight, we read as follows
:

—

*
" Et etiam familiae appellatio eos complectitur qui loco servorum
habentur, sicut sunt mercenarii et conductitii.
Item tarn liberi quam
servi, et quihus poterit imperari."
Bract., fol. 171 6.
" Of the Fact of Man."
' Lib. I., Sect. 3, ad
fin.

370
"

Vl.

The person
him none

bfsicK-

he

is

COXTUACTS
either agreeth

wliicli

or offendelii, and

otlier.

" And both niny be bound citlier mediately, or immediately.
" Immediately, if he which is bound doe agree.
" Mediatily, when if he, whieli by nature differetii from him,

but not by l.'iw, whereby as by some bond lie is faincd to be all
one person, doth contract, or offend, of which sort in some cases
be those which be in our power, as a wife, a bondman, servant,
« factor, an Attourney, or Procurator, exceeding their authority."

Here we

see that tlic patria potcstas

the substantive

is

extended to cover free agents, who are not
even domestic servants, and that it finds its normal expres-

ground, that

it is

sion in the fiction of identity-

So, at the beginning of the next reign,
action for hire, due to

tlie

lay " vers patreiii familiax."^

shown by West,

as

saying that

it

is

it

was said that an

negligence of a wife, or servant,
Tiie extension of the liability,

in later books by
not confined to oases where the party stands
is

sometimes expressed

in the relation of

patcrfamiUas to the wrong-doer;"

only means

the rule extends to other servants besides

tliat

but this

domestic servants, and admits the analogy or starting-point.^

Every one is familiar with the fiction as applied to married
women. The early law dealt with married women on the
footing of servants. It called both wives and servants chat-

The

tels.*

wife was said to be in the nature of a servant,*

and husband and wife were only one person in law.* So far
was this identification carried, so far was the persona of the
wife swallowed up in and made part of her husband's, that
whereas, in general, assigns could not vouch upon a warranty
unless they were expressly iiicntiniied in it.^a huslrand could
always vouch upon a warranty made to his wife before mar-

'.Shrllcy

'Unc.
ed.,

&

.Vbr.,

Bnrr's Cnsr,

1

Roll. Ahr. 2, pi. 7 (>r.

Maatrr and Servant. K.j

Siiiitirs

1

Car.

Master

& C. 517. 55t (Ifl^C). Cf.
Bos. fc P. V)t (17!)9).
•Y. B. I!) H. VI. 31. pi. 59; 2 Roll. Al.r. 5K> (D).
•I.niiplicr r. Pointer, 5 B.

•1

.Servant,

3d

fi;

Bush

r.

Steln-

1

Hnll. Ahr.

•Dial.

<le

I.itf.

Coniiii.
'

I.).

2fiO.

mnn,

pi.

&

3, pi. 7.

Scnornrio

II., c.

fol. 4?0 h; V. B. 33 H. VI.
Com. Dig. Baron ^ Feme (D); 1

IB; Brncl..

85 168. 191; 3 .Salk. 4C;

ny.

The Common Law,

375, n. 9, 401, n.

1.

3«,
Bl.
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marriage, as was said

in
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Simon Simeon's case

That

vested in the person of the Iiusband."

is

to say,

although what actually happened was that the right to enforce a contract was transferred to a stranger, in theory of
law there was no transfer, because tlie stranger had become
the same person as the contractee.

^

Of course the identification between husband and wife, although by no means absolute, was far more complete than
that between master and menial servant, just as in the latter
case it went farther than in that of an agent employed for
some particular transaction. Even in the case of villeins,
while the lord might take advantage of their possession or
their title, he could not take advantage of contracts or warranties made to them. ^ But the idea and its historical starting-point were the same throughout. When considering the
later cases, the reader will remember that it is incontrovertibly established that a wife was on the footing of a servant,
that the consequences

pressed

in

terms of the

of the relation were
fiction of identity,

familiarly

ex-

and, therefore, that

the applicability of this fiction to the domestic relations generally

must have been

well

known

to the courts long before

the date of the principal decisions, which

it

will

be

my

task

to interpret.
I

now take up the liability of a master for the
common law. This has been supposed

servant at

to have been

manufactured out of the whole

torts of his
in

cloth,

England

and Intro-

duced by the decision in ^Michael v. Alestree^ in the reign of
Charles II. In view of the historical antecedents it would be
very extraordinary if such a notion was correct. I venture
to think that it is mistaken, and that the principle has gradually grown to its present form from beginnings of the earliest
date. I also doubt whether ^lichael v. Alestree is an example
'Simon Simeon's Case, Y. B. 30 Ed.

III. 14.; s. c. ib. 6; 29 Ed. III.
have seen no reason to change the views expressed in The Common
Law, Lecture XL, to meet the suggestions of Prof. Ames in 3 Harv.
Law Rev. 388, n. 6. Undoubtedly the letter of credit was known in the
reign of Henry III. 1 Royal Letters, Hen. III. 315. But the modern
theory of contract applied to letters of credit, in my opinion, was not
the theorv on which assigns got the benefit of a warrantv. Norcross c.
James, 140 Mass. 188.
= Y. B. 23, Ass. pi. 27, fol.
93; Co. Lit. 117 a.
'2 Levinz, 172; s. c. 3 Keble, 650, 1 Ventris, 295 (T. 28 Car. II.).

48.
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It rather seems to me a case
damage complained of was the natural consevcrv acts comnmnded by the master, and wliich,

for the principle in question.
wliich the

in

qiii'iice (>f flic

therefore, as I have

saiil

doctrine to account for

above, needs no special or peculiar
it.

It

was an action on the case

against master and servant
" for that the Defendants in Lincoln's-Inn Fields, a Place
where People are always going to and fro about their Business,
brought a Coach with two ungovernable Horses, <^- eux improvide
incautt-

iff-

absijue dchita consideratione inepiiludinis loci there

drove them to make them tractable and fit thcni for a Coach;
and the Horses, because of their Ferocity, being not to be managi-d, ran upon the PlaintitT, and ** wounded him: The master
was absent." but both defendants were found guilty. " It was
moved in Arrest of Judgment, Tliat no Sciens is here laid of the
Horses being unruly, nor any Negligence allcdged, but e contra.
That the Horses were ungovern.uble: Yet judgment was given
for the Plaintiff, for it is allcdged that it was improvide iV absque
drhila consideratione incplitudinis loci; and it shall be intended
the Master Sent the servant to train the Horses there."'

In other words, alth()u<rh there was no ncglifrencc averred
in the

mode of driving

the horses at the instant of the acci-

dent, hut, e contra, that the horses were ungovernable, which

was the scope of the

defentlant's objection, there

was negli-

gence in driving ungovernable horses for the purpose of
breaking them in a public place, and that was averred, and
was averred to have been done negligently. Furthermore, it
was averred to have been done negligently by the defendant,
which was a sufficient allegation on its face, and would be
supported

In'

proof that the defendant, knowing the characthem in a pub-

ter of the horses, ordered his servant to break
lic resort.

Indeed, the very character of the

command (to

knowledge; and when a command is given to do the specified act complained of, it always
may be laid as the act of the party giving the order.
When I come to investigate the true history of this part of
the law, notwithstanding the likelihood which I have pointed
out that it was a continuation and development of what I

break horses) imports

•9 I.ev. 17?.
»

.Sup., p. 346, n.

sufficient
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have traced in one or both of the parent systems, I must admit
am met witii a difficulty. Even in Bracton, who writes
under the full influence of the Roman law, I have failed to
find any passage which distinctly asserts the civil liability
of masters for their servants' torts, apart from command or
ratification.
There is one text, to be sure, which seems corrupt as it stands and which could be amended by conjecture so
as to assert it.
But as the best manuscripts in Lincoln's
Inn substantially confirm the printed reading, conjecture
would be out of place. ^
On the other hand, I do find an institution which may or
may not have been connected with the Anglo-Saxon laws
touching the responsibility of masters, but which, at any
rate, equally connects liability of a different sort with family
that I

headship.

At about

the time of the Conquest, what was

known

as

the Frithborh, or frankpledge, was either introduced or grew

Among

greatly in importance.

was made the pledge of

pay

justice or to

eorum

other things, the master

hand them over to
" Omnes qui servientes

his servants, to

the fine himself.

francplegii," was the requirement of
Bracton quotes the similar provisions of
Edward the Confessor, and also says that in some counties
a man is held to answer for the members of his family- ^ This
quasi-criminal liability of master for man is found as late

habent,

sint

William's laws.

as

Edward

II.

alongside of the other rules of frankpledge,

with which this discussion

Abridgment
{serviens)
existens)

*

is

not concerned.

reads as follows

:

" Note that

Fitzherbert's
if

the servant

any lord while in his service {in servicio suo
commits a felony and is convicted, although after
of

the felony (the master) has not received him, he

amerced, and the reason

is

is

to be

because he received him

'

in

bourgh.' "
is

Bracton, in like manner, says that the master
bound " emendare " for certain torts of his servant,*

meaning, as I take

it,

to pay a

fine,

not damages.

'Bract, fol. 115 a.
'"Tenebitur ille, in quibusdam partibus, de cujus fuerint familia et
manupastu." Bract., fol. 124 6; i. e., for the persons under his patria
potestas.

I. c. 52; LL. Edw. Conf. c. 21 (al. 20).
428 (8 Ed. II. It. cane).
158 b, 171 a, b, 172 6. Cf. Ducange, " Emenda."

LL. Gul.

*Corone,

pi.

•Bract.,

fol.

380
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But true examples of tlie peculiiir liiw of iimster and servarc to he found before Kilward II.
Tlie maxim re*pondcat superior has been applied to the torts of inferior
ant

from the time of Edward

offirers

that

I.

to the present day-

chapter of the Statute of Westminster

which regulates distresses by sheriffs or

tlie

bailiffs,

Thus

Second,'

makes the

disregarding its provisions answerable, and tlien continues, " .«« noil haheat balliviis undc rcddat reddat superior

officer

So a

suus."

later chapter of the

same

statute, after sub-

jecting keepers of jails to an action of dcljt for escapes in
certain cases, provides tliat
his superior,
shall he
centli

who committed

if

the keeper

is

not able to

pa}',

the custody of the jail to him,

answerable by the same writ.'

So, again, the eight-

chapter of the Articuli super Chartas

^

gives a writ

of waste to wards, for waste done in their lands in the king's
liands

by cscheators or suh-cschcators, " against the

es-

chcator for his act, or the sub-eschcator for his act (if he

have whereof to answer), and if he have not, his master shall
answer (' si respoifftie son soirreif^n ') by like pain concerning the damages, as is ordained by the statute for tlicm that
do waste in wardships." A case of the time of Edward II.
interpreting the above statute concerning jailers is given
in Fitzherbert's Abridgment, * and later similar cases are
referred to in Coke's Fourth Institute. ^
It may be objected that the foregoing cases are all statutory.
But the same principle seems to have been applied,
apart from any statute except that which gave counties the
power to elect coroners, to make the county of Kent answerable to the king for a coroner's default, as well as in other

instances which will be mentioned later.

'

Moreover, early

'
St. 13 Ed. I.. St. I, c. 9, « 3.
'c. 11, nrf finem. " Kt si custcs gaolc non lial>ent per
vrl undc solvnt retpnndial i>uperior SUUS qui custodiam

quod justicietur
hujusmodi gaole

oommisit per Idem breve."
28 Ed. I., c. 18.
*Dftte, pi. 173 (M. 11 Ed. II.).
*4 Inst, lit; "45 E. 3. 9, 10. Prior datife ft remorenhlf tiifer ftrhnpr, rrtpnndrat mperior.
Pur intiiffirienrii del haitir dun
14 E. 4.
lihrrlir rr.'pnndrat dominuf liherlnlin.
Vid. 41 E. 3, 13; iO E. 3, 5;
14 II. I, ?-•: 11 n. fi. .5?; 30 If. fi. 3?."
* .Srr the writ of H. 14 Ed.
III. ex parte Rcmem. Reps, rot. 9, in
Scnoc. in 4 Inst. Hi, and less fully in 2 Inst. 175. " Ef quia ipse roronator clectus rrnt per rninitatuni juxta fomiatn statuti, etc. ita quod in
silii

•

St.

HOLMES: HISTOHV OF .IGKXCY

63.

statutes are as

good evidence of prevailing

381

legal conceptions

as decisions arc.

But again it may be objected that there were special
grounds of public policy for requiring those who disposed
of public offices of profit to appoint persons " for whom they
will answer at their peril," in the words of another similar
statute as to clerks in the King's Courts.^
It might be said
with truth that the responsibility was greater than in the
case of private servants, and it might be asked whether
respondeat superior in its strict sense is not an independent
principle which is rather to be deemed one of the causes of
the modern law, than a branch from a common stem. It certainly has furnished us with one of the inadequate reasons

—

which have been put forward for the law as it is,
that
somebody must be held who is able to pay the damages.
The weight of the evidence seems to me to overcome these
objections.
I think it most probable that the liability for

was a special application of conceptions drawn
from the family and the power of the family head over his
Those conceptions were in existence, as I have
servants.
undcr-officcrs

From a very

shown.

early date, under-officers are called

servants of their superior, as indeed it seems to be implied
that they are, by the word " sovereign" or even " superior,"
" Sovereign " is used
in the statutes which have been cited.

In the Y. B., 11 Ed" If I make a deputy, I am

as synonymous with master in Dyer."

ward

IV. 1, pi. 1,

it

is

said,

and he performs the office in my right and as
" and from that day to this, not only has the
same language been repeated,^ but, as I shall show, one of
always

my

officer,

servant

the chosen
is

;

fields

for the express use of the fiction of identity

the relation of superior and under-officer.

Under Edward

III. it

was held that

if

an abbot has a ward-

defectu ejusdem coronatoris totus comitatus ut elector et superior, etc.
(tenetur), habeant regi respondere, praecip (praeceptum fuit) nunc vie'
quod de terris et tenementis (hominum) hujusmodi totius comitatus in
ballira sua fieri fac." etc.
See the other references In 4 Inst. 114, and
further Y. B. 49 Ed. III. 25, 26, pi. 3.
'St. 2

H. VI.,

Alford

c. 10.

Dyer, 230 6. pi. 56. The passage will be cited
later in dealing with factors. See also Y. B. 27 H. VIII. 24, pi. 3.
'Parkes v. Mosse, Cro. Eliz. 181 (E. 32 Eliz.) ; Whetelev v. Stone, 2
Roll. Abr. 556, pi. 14; s. c. Hobart. 180; 1 Bl. Coram. 345, 346.
'

V. Eglisfleld,

382

»V.
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a co-canon commits waste, the nl)hot shall be
'
it, " for that is ailjiidged the deed of the abbot."
This expression appears to me not only to apply the rule
rcspondfat superior bej'ond the case of public officers, but
ship,

ftnd

cliargetl

Uy

to adopt the fiction of identity as a

mode

of explaining the

rule.

An earlier record of the same reign, although it turned
on the laws of Oleron, shows that the King's Court would
in some cases hold masters more strictly accountable for
their servants' torts than is even now the case.
A shipmaster was held liable in trespass de bonis asportatis for
goods wrongfully taken by the mariners, and it was said
that he was answerable for all trespasses on board his ship.^
A nearl}' contemporaneous statute is worth mentioning,
although it perhaps is to be construed as referring to the
fines whicli have been mentioned above, or to other forfeitures, and not to civil damages.
It reads, " That no
of
what
merchant nor other,
condition that he be, shall lose
or forfeit his goods nor merchandizes for the trespass and
forfeiture of his servant, unless he do it by the commandment or procurement of his master, or that he hath offended
in the office in which his master hath set him, or in other
manner, that the master be holdcn to answer for the deed of
his servant by the law-merchant, as elsewhere is used."'

The

statute limits a previously existing liability, but leaves

open that the master still shall be holdon to answer for the
deed of his servant in certain cases, including those of the
servant's offending in the office in which the master hath
set him.
It is dealing with merchants, to be sure, but is
another evidence that the whole modern law is of ancient
it

extraction.
It

the

must be remembered, however, that the cases

modem

in

which

doctrines could have been applied in the time of

the Year Books were exceedingly few.
The torts dealt with
by the early law were almost invariably wilful. They were
either prompted by actual malevolence, or at least were com'Y. n. 4!) F.d.
'Brrvin Hrpis

Til. 35,
in

3fi,

pi. 3.

Tnrr. London, T. 24 Ed.

In Mollov, Boolt 2. rh. 3, t 16.
•St. 27 Ed. III.. St 2, cap. 19.

III.,

\o.

t5, Bristol,

printed

flJ.
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And

as

day were familiar with the disbetween acts done by a man on his own behalf and

the judges from an early
tinction

those done

in

the capacity of servant,^

it

is

oln'ious

that

they could not have held masters generally answerable for

such torts unless they were prepared to go much beyond the
point at which their successors have stopped.* Apart from
^
frauds* and intentional trespasses against the master's will
I only know of one other case in the Year Books which is
important to this part of my subject. That, however, is very
important.
It is the case concerning fire, * which was the
precedent relied on by Lord Holt in deciding Turberville v.
Stampe, " which in its turn has been the starting-point of the
later decisions on master and servant. * I therefore shall
state

it

at length.

Beaulieu sued Finglam, alleging that the defendant so negligentlv guarded his fire that for want of due guard of the same
Markham [J.],
the plaintiff's houses and goods were burned.
A man is lield to answer for the act of his servant or of his guest
(hosteller) in such case; for if my servant or my guest puts a
candle on a beam, (en un pariet,) and the candle falls in the
straw, and burns all my house, and the house of my neighbor
also, in this case I shall answer to my neighbor for the damage
which he has, quod concedehatur per curiam. Horneby [of counsel]. Then he should have had a writ, Quare domum suam ardebat vel exarsit. Hull [of counsel]. That will be against all reason to put blame or default in a man where there is (il ad) none
' The Cnmmon Law, 3, 4, 101-103.
I do not mean as a matter of arAs
ticulate theory, but as a natural result of the condition of things.
to very early principles of liability see now Dr. Brunner's most learned
and able discussion in Sitzunesberichte der kon. Preuss. Akademie der
Wissensch. xxxv., July 10, 1890, iiber absichtlose Missethat ini Alt(Abstracted in Essay No. 66 of this Collecdeutschen Strafrechte.
Eds.]
Some of the cases mentioned by him, such as Beowulf,
tion.
2435, had come to mv notice.
•
See, e. (/.. Gascoigne in Y. B. 7 H. IV. 34, 35, pi. 1.
^Cf. Dr." & Stud. Dial. 2, c. 42 (A.D. 1530).
* Y. B. 9 H. VI. 53. pi. 37.
= Y. B. 13 H. VII. 15, pi. 10.
Cf. Keilway, 3 6, pi. 7 (M. 12 H. VII.).
°Y. B. 2 H. IV. 18, pi. 6.
' Carthew, 425, shows that the Year Book was cited.
And the lan-

—

guage of I,ord Holt, reported
it

in 1

Ld. Raym. 264, shows that he had

before his mind.

"Brucker i-. Fromont, 6 T. R. 659; M'Manus
Patten r. Rea, 2 C. B. n. s. 606.

i'.

Crickett, 1 East, 106;

r>S
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I

for nrgligrncc of his servants cannot be called his feasTliirning [C. J.], If a man kills (tuc ou occisi) a man
by misfortune lie will forfeit his poods, and he must have his
Markcharter of pardon (Ic prncc. Ad qund Curia concnrdai.
in

him

;

ance.

ham, 1 shall answer to my neighbor for him who enters my
by my leave or my knowledge, or is entertained {hosle) by
by my servant, if he does, or any one of them does such a
as with a candle {come de chandcl), or other thing, by

house

me

or

thing,

which

feasance the house of my neighbor is burned; but if a man from
outside- my bouse, against my will, ))uts the fire in the straw of
my house, or elsewhere, by whieh my house is burned and also the
houses of my neighbor are burned, for that 1 siiall not be held
to answer to them, etc.. for this cannot be said to be through illdoing {male) on my part, but against my will." Horncby then
said that the defendant would be ruined if this action were maintained against him. " Thirning [C. J.], What is that to us? It
is better that he should be undone wholly, than that the law
should be changed for him." ' Then they were at issue that the
plaintifl's house was not burned by the defendant's fire.

The foregoing

case affords some ground for tlie arguwas vainly pressed in Turbervillc v. Stampc,
that the liability was confined to the house."
Such a limit
is not unsupported by analogj'.
By the old law a servant's
custody of his master's things was said to be the master's
possession within his house, but the servant's on a journey
So an innkeeper was liable for all goods
outside of it."^
within the inn, whether he had the custody of them or not.'*
So in the case which has been mentioned above, a master
was said to he responsible for the acts of his servants on
board ship. It will be noticed also that the responsibility

ment

wliicl)

of a householder seems to be extended to his guests.

From

that day to this there have been occasional glimpses of a

tendency to regard guests as part of the

famil'ui for the

pur-

poses of the law."
And in view of the fact that by earlier
law if a guest was allowed to stop in the house three days,

he was called hoghcnchhie or agcnliinc, that
servant of the host,

it

Y. B. 9 H. IV. 18. pi.
'Sec nlso 1 Bl. Cnmni.
•Y. n. ?I H. VII. 11,
'

Y.

B. 43

may

oxen hinc or

B.

kSl

;

pi.

N'ov's Mnxims, r. ii.
31; The Cnnimon I.nw, S^6.

A.SS., pi. 17, fol.

•Y. B. 13 Ed. IV.

is,

be thought that we have here an

10. pi. 5;

2G0; 4i Ed. III. 11, pi. 13.
Southcote v. Stanlej, 1 H.

4

N. 247,

950.
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echo of the fritliborh. ^ But with whatever limits and for
whatever occult causes, the responsibility of the licad of the

house for his servants was clearly recognized, and,

it

would

seem, the identification of the two, notwithstanding a state-

ment by counsel,

as clear as over has been

made

since, of the

objections to the doctrine.

The
as I

later cases in the Year Books are of wilful wrongs,
have said, and I now pass to the subsequent reports.

Under Elizabeth a defendant
under a usage to have
the

vill bj'

toll

strangers, and

justified

taking sheep for

toll

of strangers' sheep driven through
if

he were denied by such stranger

The defendant

driving them, to distrain them.

alleged that

the plaintiff, the owner of the sheep, was a stranger, but did

not allege that the driver was. But the court sustained the
plea, saying, " The driving of the servant is the driving of
the master; and

if

he be a foreigner, that sufficeth."^

I leave on one side certain cases which often have been cited

for the proposition that a master
ant's torts, because they

make no mention

of

may

is

chargeable for his serv-

be explained otherwise and

it.^

124 6; LL. Gul. I., c. 48; LL. Edw. Conf., c. 23.
To the above illustrations of a man's responsibility within his house,
add that of a vassal for attempts on the chastity of his lord's daughter
or sister " tant com elle est Damoiselle en son Hostel," in Ass. Jerusalem,
The origin of the liability of innkeepers never
ch. 205, 217, ed. 1690.
has been studied, so far as I know. Beauraanoir, c. 36, seems to confine the liability to things intrusted to the innkeeper, and to limit it
somewhat even in that case, and to suggest grounds of policy. The
English law was more severe, and put it on the ground that the guest
for the time had come to be under the innkeeper's protection and
42 Ass., pi. 17, fol. 260. A capias was refused on the ground
safety.
that the defendant was not in fault, but an elegit was granted. 42 Ed.
III. 11, pi. 13.
Xotwithstanding the foregoing reason given for it, the
liability was confined, at an early date, to those exercising a common
calling (common hostler).
11 Hen. IV. 45, pi. 18.
See The Common
Law, 183-189, 203. See further, 22 Hen. VI. 21, pi. 38; ib. 38, pi. 8.
And note a limitation of liability in cases of taking by the king's
enemies, similar to that of bailees.
Plowden, 9, and note in margin;
The Common Law, 177, 182, 199, 201. The references to the custom
of England, or to the lex terra-, are of no significance. The Common
Law, 188. See further, the titles of Glanville and Bracton. Other
citations could be given if necessary.
= .
Smith V. Shepherd, Cro. Eliz., 7i0; M. 41 & 42 Eliz. B. R.
'The most important is Lord North's case. Dyer, 161 a (T. 4 & 5
Phil. & M.) ; but there the master was a bailee bound to return at his
peril (cf. The Common Law, 175-179).
In Dyer, 238 b. pi. 38 (E. 7
Eliz.), a customer of a port was said to be liable to the penalties for
a false return, although he made it through the concealment of his

'Bract,

fol.
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The

next evidence of the liiw to which I refer is the pasfrom West's Svniholeogrnphy wliich was given in full
at the outset, and which gives tlie modern doctrine of agency
saf^e

as well as the fiction of identity in their full dcvflopiiient.

There arc two nearly contemporaneous cases in which unsuccessful attempts were made to hold masters liable for wilful
wrongs of their servants, in one for a piracy,* in the other
for a fraud.' They are interesting chiefly as showing that
the doctrine under discussion was in the air, but that it«

The former sought

limits were not definitely fixed.

to carry

the rule respondeat superior to the full extent of the early
statutes

the

and cases which Imvc been referred

Roman

latter cites

law for

its

and

cited

The

West

have

Doctor and Student.

been noticed, indicates

to,

application to public affairs.

Roman

also,

it

will

influence.

Omitting one or two cases on the liability of the servant,
which will be mentioned shortly, I come once more to a line
of authorities touching j>ublic officers.
I have said that although there was a ditference in the degree of responsibility,
under-officers always have been said to be servants.
Under Charles II. this difference was recognized, but it
was laid down that " the high sheriff and under-sheriff is
one officer," and on that ground the sheriff was held chargeable.'
Lord Holt expressed the same thought: "What
is done by the di-puty is done by the principal, and it is the
act of the principal," or, as
report, " Act of deputy

may

it

is

put

in the

margin of the

forfeit office of principal, be-

quasi his act."*
I,.'iter still, Blackstone repeats
of Charles's day. " There is
bench
the
language
from the
a difference between master and servant, but a sheriff and

cause

it

is

all his officers

So

son."

his

are considered

in

associate judge,

cases like this as one per-

Gould, " I consider

[the

One or l)oth of those rnso.'! are cited in Walthnm r. Miilgnr,
Moore, 776; Southern r. How, Pophnm. lt.1; Boson c. Sandford, 1
Shower. 101; I,anp r. Cotton. 13 Mod. 17.'. *S!), etc.
•Vnllhnra r. Miilpnr. Moore 77fi (P. 3 Jae. I.).
•Sontlicrn r. How, Cro. Jnc. 4fi8; ». c. Pophatn. IW; 9 Roll. Rrp. 4,
deputy.

26; nridjrman, 12j, wlicre the spcrial vprdirt Is srt forth.
•(•rini<r r. Iliinihorston, 3 Kohlc, 332 (11. 19 & ^'0 Car. II.).
M.anr r. Cotton, 1 Salic. 17, 18; 9. c. 1 Ld. Raym. 646, Com. 100 (P.

19

W.

III.).
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and rep-

the sheriffs themselves."'
stated by Lord Mansfield " For all

Again, the same idea is
civil purposes the act of the

The

.

.

.

:

sheriff's bailiff is the act of the

by Blackstonc did
Commentaries that underofficcrs arc servants of the sheriff;^
and in Woodgate v.
Knatchbull,'' Ashurst, J., after citing the words of Lord
IMansfield, adds, " This holds, indeed, in most instances with
regard to servants in general " and Blackstone saj's the
same thing in a passage to be quoted hereafter.
"^

sheriff."

distinction taken above

not prevent his saying

in

his

;

Having thus followed down
regard to one

more

class

Lord Holt's

to

J., says that the

In Boson

time.

master of a ship

"the power which he hath
it is

the fiction of identity with

of servants, I must

is

is

by the

v.

now

return once

Sandford,'' Eyres,

no more than a servant,
ci-vil

law.

Hob. Ill, and

plain the act or default of the servant shall charge the

Again, in Turberville v. Stampe,®Lord Holt, after
beginning according to the Roman law that " if my servant
throws dirt into the highway I am indictable," continues,
" So in this case, if the defendant's servant kindled the fire
owner."

way of husbandry and proper for his employment,
though he had no express command of his master, yet the
master shall be liable to an action for damages done to another by the fire; for it shall be intended, that the servant
had authority from his master, it being for his master's
benefit." This is the first of a series of cases decided by Lord
Holt^ which are the usual starting-point of modern decisions, and it will be found to be the chief authority relied on
by cases which have become leading in their turn. ^ It therein the

'Saunderson

v.

Baker, 3 Wilson, 309

s.

c.

2 Wra. Bl. 833; (T. 12 G.

III. 17T3).

Kempe. Douglas, 40, 43 (M. 19 G. III. 1778).
345, 346.
•2 T. R. 148, 154 (1787).
«1 Shower, 101, 107 (M. 2 W. III.).
Ld. Ra^in. 364 (M. 9 W. III.); s. c. 3 Id. 250, Carthew, 435, Com.
33, 1 Salk. 13, Skinner, 681, 12 Mod. 151, Comb. 459. Holt, 9.
'Jones V. Hart, 3 Salk. 441; s. c. 1 Ld. Ravm. 738, 739 (M. 10 W.
III.) ; Middleton v. Fowler, 1 Salk. 283 (M." 10 W. III.) ; Hern v.
Nichols, 1 Salk. 389.
'Brucker v. Fromont, 6 T. R. 659; M'Manus v. Crickett, 1 East,
106; Patten v. Rea, 2 C. B. N. s. 606 (1857).
=

Ackworth

5 1

M

Bl.

v.

Comm.

3SS
fore

is

interesting to note timt

of Benulicu
fire
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outside

Koniim

f.

Finglam,

tlie

Iioiise,

in tlic

thiit

it

of a paterfamilias,

witliin three

years

add, by

IV., to

tlmt Lord Holt was thinking of

liiw sliows

muy

Book 2 Henry

^

a

the illustrjition tnken from the

sponsibility

I

only npplied the prineiplcs

Yetir

and that

tlic

re-

another case

in

he niade use of the fiction of identity.

way

of confirmation,

tiiat

Blackstonc, in

Commentaries, after comparing the liability of the master
who " hath tin- superintendence and charge of all his household " if any of his family cast anything out of his house into

his

Roman paterfamilias,'^ further
may frequently be answerable for

the street, with that of the
observes that the " master

from
punishment by laying the blame on his agent. The reason
of this is still imiform and the same; that the wrong done
by the servant is looked upon in law as the wrong of the
master himself."'
There is another line of cases which affords striking and
independent evidence that the law of master and servant is
a survival from .slavery or other institution of like effect for
the present purpose, and that the identification of the two
parties was carried out in some cases to its logical result.
If a servant, although a freeman, was treated for the purposes of the relation as if he were a slave who only sustained
the persona of his master, it followed that when the master
was liable, the servant was not. There seems to have been
a willingness at one time to accept the conclusion. It was
said under James and Charles I. that the sheriff only was
liable if an under-sheriff made a false return, " for the law
doth not take notice of him."* So it was held in the latter
reign that case docs not lie against husband and wife for
negligently keeping their fire in their house, " l»ecause this
his servant's misbehavior, but never can shelter himself

against patreni familias
custom
lies on the
and not against a servant or a feme covert who is in the

action

•I-nnc

.

r.

Cotton,

1

.

.

.

.

.

Snlk. 17, 18.

•Sec nlso Nov's Mnxims,
•BI. Coram. 4.31, 4,3?.

c. ^^.

•Creiticr & Tooklcv's Case, Godbolt, 385, 399
Case, Latch, 187 (H."2 Car. J.).

(Jac.

T.)

;

Lnlcoclc's
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nature of a servant.' So Uollc saj's that " if the servant of
an innkeeper sells wine whicli is corrupt, knowing this, action
of deceit

lies

not against the servant, for he did this only as

So as to an attorney maliciously acting in a
case where he knew there was no cause of action. " For that
what he does is only as servant to another, and in the way
of his calling and profession."'
Later this was cut down by Lord Holt to this rule that a
servant is not liable for a neglect (i. e., a nonfeasance), " for
servant."

"

they must consider him only as a servant
feasance an action will

lie

;

" " but for a mis-

against a servant or deputy, but

not quatcnus a deputy or servant, but as a wrong-doer."*

That

is

to say, although

a servant

it

is

contrary to theory to allow

to be sued for conduct in his capacity as such, he

cannot rid himself of his responsibility as a freeman, and
be sued as a free wrong-doer. This, of course, is the
law to-day. ^ Yet as late as Blackstone's Commentaries it
was said that " if a smith's servant lames a horse while he is

may

shoeing him, an action
against the servant.

lies

against the master, and not

®

now have traced sufficiently the history of agency
The evidence satisfies me that the common law has

I think I
in torts.

—

from the patria potestas and the frithborh,
whether following or simply helped by the Roman law, it
and that it has worked itself out to its
does not matter,
It is true that
limits through the formula of identity.
liability for another as master or principal is not confined
but I have shown partly, and shall comto family relations
plete the proof later, that the whole doctrine has been worked
started

—
;

Cf. 1 BI.
'Shelley & Burr, 1 Roll. Abr. 2, pi. 7 (M. 1 Car. I.).
431; Com. Dig., Action on the case for neffllfience, A. C.
^RoU. Abr. 95 (T.), citing no authority, and adding, "Contra, 9
Hen. VI. 53 b." The contradiction is doutitful.
'Anon., 1 Mod. 209, 210 (H. 27 & 28 Car. II.).
Cf. Barker ».

Comm.

Braham, 2 W. Bl. 866, 869.
*Lane v. Cotton, 12 Mod.

472, 488, T. 13 W. III.
Cf. Mors v. Slew,
24 Car. II., 1671, 1672); also Mires v. Solebav, 3
Mod. 242, 244 (T. 29 Car. II.), for an exception bv Scroggs, C. J."
= Sands v. Childs, 3 Lev. 351, 352; Perkins v. Smith, 3 Wilson, 328

3 Keble, 135 (23

&

(1752).
° 1
Bl. Comm. 431
Bac. Abr., Master ^ Servant, K. It is enough
simply to refer to the law as to the liability of married women.
;
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terms of muster and servant and on the analogies

in

whicli those terms suggested.

The

history of agency as applied to contract

dealt with.

In this branch of the law there

and a smaller
the

field in

A man

last.

unless they are

which to look for traces of

is

made on

his behalf

true that in determining

But

this

is

of

anomaly

than
not bound by his servant's contracts

that he should be bound then
question

next to be

is

is less

is

how

and by

fiction

his authority,

plain common-sense.

is

authority extends, the

far

of ostensible authority

and
It

and not of

secret order.

merely illustrates the general rule which governs

a man's responsibility for his acts throughout the law. If,
under the circumstances known to him, the obvious consequence of the principal's own conduct in employing the agent
is that the public understand him to have given the agent
certain powers, he gives the agent those powers.

And

he

gives them just as truly when he forbids their exercise as

when he commands

It seems

it.

always to have been recog-

nized that an agent's ostensible powers were his real powers;

•

and on the other hand

it always has been the law that an
agent could not bind his principal beyond the powers actually
given in the sense above explained.
There is, however, one anomaly introduced by agency even
the rule that an undisclosed
into the sphere of contract,
principal may sue or be sued on a contract made by an agent
on his behalf; and this must be examined, iilthough the evidence is painfully meagre. The rule would seem to follow
very easily from the identification of agent and principal,
It is therefore well
as I shall show more fully in a moment.
the
power
of contracting
to observ-e at the outset that
through others, natural as it seems, started from the family
relations, and that it has been expressed in the familiar lan-

—

guage of

identification.

Generally speaking, by the
could

not

be

acquired

strangers to the family.

«Y. B. 27 Ass., pi. S,
Brohan, 10 Mod. 109, etc.

fol.

Roman

law contractual rights

through free persons who were
But a slave derived a standing to

133;

Anon.,

1

Shower, 95; Nlckson

v.
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Bracton

says that contracts can be accepted for a principal by his

agent
very

may

;

but he starts from the domestic relations

Roman

like that of the

It

language
obligation

be acquired through slaves or free agents in our power,

they take the contract in the

if

in

An

juris consults.

name

of their master."

was said under Henry V. that a lease made by the sene-

schal of a prior should be averred as the lease of the prior,*

and under James

I. it

was held that an assumpsit to a servant

for his master was properly laid as an assumpsit to the
master.'*

West's Symboleography belongs to the beginning

It will be remembered that the language
which has been quoted from that work applies to contracts
as well as to torts.
A discussion in the Year Book, 8 Edward IV., fol. 11, is thus abridged in Popham " ^ly servant
makes a contract, or buys goods to my use ; I am liable, and
it is my act." ^
Baron Parke explains the requirement that
a deed executed by an agent should be executed in the name
of his principal, in language repeated from Lord Coke:
" The attorney is
put in place of the principal and
represents his person." ®
Finally, Chitty, still speaking of
contracts, says, like West, that " In point of law the master
and servant, or principal and agent, are considered as one

of the same reign.

:

.

.

.

and the same person." ^
I have found no early

upon the law of undisclosed principal.
It will be remembered that the only
action on simple contract before Henry VI., and the chief
cases turning

H

^Inst. 3. 17, pr. See Gaius, 3,
164-166.
'
" Videndum etiam est per quas personas

acquiratur obligatio, et

sciendum quod per procuratores, et per liberos, quos sub potestate
nostra habemus, et per nosmetipsos, et filios nostros et per liberos
homines servientes nostros." Bract, fol. 100 6. So, " Etiam domiienti
per servum acquiritur, ut per procuratorem, si nomine domini stipuletur."
=

Bract.,

fol.

Y. B. 8 H. V.

28

b.

4, pi. 17.

< Seignior & Wolmer's Case, Godbolt, 360 (T. 21 Jac).
Cf. Jordan's
Case, Y. B. 27 H. VIII. 24, pi. 3.
"Drope V. Theyar, Popham, 178, 179 (P. 2 Car. I.).
» Hunter v. Parker, 7 M. & W. 323. 343
(1840); Combes's Case, 9
Rep. 75 a, 76 6, 77 (T. 11 Jac). The fiction of identity between principal and agent was fully stated by Hobbes, who said many keen things
about the law. Leviathan, Part I. ch. 16. "Of Persons, Authors, and
things Personated." Also De Homine, I. c. 15. De Homine Fictitio.
'

1

Bl.

Comm.

429, note.
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one for n good while after, was debt, and tlmt tliis was
oil a quid pro quo received by the debtor.
Natu-

fouiuk'd

which we hear in the
whether the goods came to the use of the
alleged debtor.' It is at a much later date, though still in
the action of debt, that we find the most extraordinary half
of the rule under consideration first expressly recognized.
In Scrimshirc v. Alilerton" (H. 16 G. II.) a suit was brought
rally, therefore, the chief question of

earhcr liooks

is

by an undisclosed principal against a purchaser from a del
Chief Justice Lee " was of opinion that this
new method [J. c, of the factor taking the risk of the debt
for a larger commission] had not deprived the farmer of his
remedy against the buyer." And he was only prevented from
carrying out his opinion by the obstinacy of the jury at
Guildhall.
The language quoted implies that the rule was
then well known, and this, coupled with tlie indications to be
found elsewhere, will perhaps warrant the belief that it was

crcdcrc factor.

known

Lord Holt.

to

Scott

7'.

Surnian,^ decided at the same term that Scrim-

was tried, refers to a case of T. 9 Anne,
Cullum,* in which goods were sold by factors

shire V. Alderton

Gurratt
to J.

r.

witliout

S.

disclosing their

The

principal.

factors

afterwards went into bankruptcy.

Their assignee collected
the debt, and the principal then sued him for the money.
*'
And this matter being referred by Holt for the opinion
of the King's Bench, judgment was given on argument for
the plaintiff.

Afterwards at Guildhall, before Lord Chief

Justice Parker, this case was cited and allowed to be law,

was agreed that payment by J. S. to
the contract was made would be a
discharge to J. S. against the principal, yet the debt was
not in law due to them, but to the person whose goods they
were
and being paid to the defendant who had no right
to have it, it must be considered in law as paid for the use
because though

it

[the factors] with

.

.

whom

.

'Fitj!. Abr. Delt, pi. 3 (T.
830 b (T. 6 Eliz.), nnd notes.
•9 .Strnnjn-. IIH.'.

?

•Willrs. ton. nt p. t05 (11.

VMso

rrportrtl in Biillcr,

160 (T. 9 .\niic).

N'.

Cf. .Mford

R. II.).

Ifi

v.

Eglisfleld,

Dyer.

Jacob,

Snlk.

C. TI.).

P.

M.

Cf. 'V^niitcromb

r.

1
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This explanation seems to
of him to whom it was due."
show tliat Cliicf Justice Piirker understood tlic law in the
same way as Chief Justice Lee, and, if it be the true one,
would show that Lord Holt did also. I think the inference is
somewhat stronffthcncd by other cases from the Salkcld ]MSS.
cited in Bullcr's Xisi Prius.^

much

Indeed I very readily should

one man's goods had
come to another man's hands by purchase, the purchaser
might have been charged, although he was unlcnown and had
dealt through a servant," and that perhaps he might have
believe that at a

earlier date, if

been, in the converse case of the goods belonging to an undisclosed master.^

The foregoing

cases tend to show,

what

is

quite probable,

that the doctrine under discussion began with debt.

not wish to undervalue the argument that

may

I

do

be drawTi

from this fact, that the law of undisclosed principal has no
profounder origin than the thought that the defendant, having acquired the plaintiff's goods by way of purchase, fairly
might be held to pay for them in an action of contract, and
that the rule then laid down has been extended since to other
contracts.*

But suppose what

it does not
goods
of A.,
If a man buys B.'s
thinking A. to be the owner, and B. then sues him for the

dispose of the

I have suggested be true,

difficulties.

price, the defendant fairly

may

object that the only con-

tract which he has either consented or purported to

make

is

a contract with A., and that a stranger, to both the intent

and the form of a voluntary obligation cannot sue upon it.
If the contract was made with the owner's consent, let the
contractee bring his action. If it was made without actual
•Gonzales

r.

Sladen; Thorp

v.

How

(H. 13

W.

III.); Buller, N. P.

130.

'See Goodbaylie's Case, Dyer, 330 6, pi. 56, n.; Truswell v. Jliddleton, 2 Roll. R. 269, 270.
Xote, however, the insistence on the servant
beiner known as such in Fitz. Abr. Dett, pi. 3; 27 Ass., pi. 5, fol. 133.
' Consider the doubt as to ratifyine; a distress made " generally not
shoning his intent nor the cause wherefore he distrained " in Godbolt.
109. pi. 129 (M. 28 & 29 Eliz.V
Suppose the case had been contract
instead of tort, and with actual authority, would the same doubt have
been

felt?

•Sims

V.

Bond, 5 B.

15 East, 272 (1812).

&

Ad. 389, 393 (1833).

Cf. Bateraan

v.

Phillips,

394
or ostensible

an action of
sale
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iiutlioritv, tlie

owner's rights can

l)e

iissertcd in

Tlie general rule in case of a tortious

tort.

that the owner cannot waive the tort and sue in as-

is

Why

sumpsit.'

acting

should the fact that the seller was secretly

the owner's behalf enlarge the owner's rights as

in

against a third person?

The extraordinary character of

the doctrine

when

clearer

still

is

jointly, the plaintiff

it

is

made with

tract purporting to be

may show

held that under a con-

the plaintiff and another

that the two ostensible joint

up a
and of the ostensible

parties were agents for himself alone, and thus set
several right in the teeth of words used

transaction, which gave him only a joint one.^

Now,

we apply

if

the formula of identification and say that

the agent represents the person of the owner, or that the
principal adopts the agent's

name

for the purposes of that

contract, we have at once a formal justification of the result.
I

have shown that the power of contracting through agents

started from the family, and that principal and agent were
identified in contract as well as in tort.

I think, therefore,

that the suggested explanation has every probability

in

its

So far as Lord Holt is concerned, I may add that
in Gurratt i: Cullum the agent was a factor, that a factor
in those days always was spoken of as a servant, and that
Lord Holt was familiar with the identification of servant
and master. If he was the father of the present doctrine, it
is fair to infer that the technical difficulty was consciously
or unconsciously removed from his mind by the technical
fiction.
And the older we imagine the doctrine to be, the
stronger does a similar inference become. For just in proportion as we approach the archaic stage of the law, the
greater do we find the technical obstacles in the way of any
favor.

one attempting to enforce a contract except the actual party
to it, and the greater therefore must have been the need of
a fiction to overcome them.'
>

r. Wolrott. 9 Allen (Mn-JS.), 9<J7.
.Soc fiirtlicr. Slonn
R. 5 Q. B. fiSfi.

Brrlishirp OInss Co.

'.Spiirr r. Cnss,

I,.

135 Mnio. 17. 10.
'Ct. The Common T.nw, rh.
iinircn

.

.

.

kiinnrn

hinrinflnclcn,

in

sioh

wriclirn

x. nnd
nnr srhwor
.

.

.

Iiri

" I'n-iero

xi.

In

uls

Merrill.

.\n<;rhnii-

Rrrhfsr.iistiinde

odrr 7.iililiin(r pincr
pcrsonnc fungibilcs galtcn."

Contriihininir

Schuld die handclndcn Subjcctc nicht

hr-iitiffcn

iirsprllnfrlii'lic
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question which I have hecn considering arises in an-

other form witli regard to the admission of oral evidence in

favor of or to charge a principal, when a contract has been

made

in writing, wliicli

purports on

or by the alleged agent in person.

its

face to be

Certainly

tlie

made with
argument

strong that such evidence varies the writing, and if the
is not satisfied
unless the name of the principal appears.
Yet the contrary
has been decided. The step was taken almost sub siUntio.^
But when at last a reason was offered, it turned on, or at
least was suggested by, the notion of the identity of the
parties.
It was in substance that the principal " is taken
to have adopted the name of the [agent] as his own, for the
purpose of such contracts," as it was stated by Smith in
his Leading Cases, paraphrasing the language of Lord Denis

Statute of Frauds applies, that the statute

man

in

Trueman

v.

Loder.-

gave some evidence at the beginning of this discussion,
that notions drawn from the familia were applied to free
servants, and that they were extended beyond the domestic
relations.
All that I have quoted since tends in the same
For when such notions are applied to freemen
direction.
I

in

a merely contractual state of service

it

is

not to be ex-

pected that their influence should be confined to limits which

became meaningless when servants ceased to be slaves. The
passage quoted from Bracton proved that already in his
day the analogies of domestic service were applied to relations of more limited subjection.
I have now only to complete the proof that agency in the narrower sense, the law
familiar to the higher and more important representatives
employed in modern business, is simply a branch of the law
of master and servant.
First of the attorney.

ducted by the parties

The

primitive lawsuit was con-

in person.

Counsel,

if

they

may

be

Zulassigkeit
der Anwaltschaft im franzos. etc. Rechte.
Norcross v. James, 140
(Zeitschr. fiir vergleich. Rechtswissenschaft.)
Mass. 188, 189.
'Bateman v. Phillips, 15 East, 273 (1812); Garrett v. Handlev, 4
B. & C. 664 (1825); Higgins v. Senior, 8 M. & W. 834, 844 (1841).'
Ad. & El. 595; s. c. 3 P. & D. 267, 271 (1840); 2 Sm. L. C, 8th
ed., 408, note to Thompson v. Davenport; Bvington v. Simpson, 134
Mass. 169, 170.

Brunner,

m
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called so, were very early lulmitted to conduct the formftl
pleiidiii^s in the

presence of

tlic

party, wlio was

tlius

enabled

to avoid the loss of his suit, wliich would have followed a
slip

on his own part

in

uttering the formal words, by dis-

his advocate.
But the Frankish
law very slowly admitted the possibility of giving over the
conduct of a suit to another, or of its proceeding in the

avowing the pleading of

absence of the principals concerned.
the history of the innovation

Brunncr has traced
appointment of

wliich the

Ijy

came generail}- to be perwas brought to England
with the rest of the Norman law, was known already to GlanThe
vill, and gradually grew to its present proportions.
question which I have to consider, however, is not the story
of its introduction, l)ut the substantive conception under
which it fell when it was introduced.
If you were thinking of the matter a priori it would seem
that no reference to history wns necessary, at least to explain
the client's being bound in the cause by his attorney's acts.
The case presents itself like that of an agent authorized to
an attorney

(i.

c.,

loco posit us)

mitted, with his usual ability.

'

It

make a contract in such terms as he may tliink advisable.
But as I have liinted, whatever common-sense would now say,
even

in the latter

case

it is

probable that the power of con-

tracting througli others was arrived at

in

actual fact

by

extending the analogy of slaves to freemen.
And it is at
least equally clear that the law had need of some analogy or
I
in order to admit a representation in lawsuits.
have given an illustration from Iceland in my book on the
fiction

There the contract of a suit was transferred
from Thorgeir to Mord "as if he were the next of kin."*
In the Ronian law it is well known that the same difficulty
was experienced. The English law agreed with the Northern sources in treating attorneys as sustaining the persona
of their principal. The result may have been worked out in
a different way, Ijut that fundamental thought they had in

Conmion Law.

'

[l\.

nriinnrr, Enrly Historv nf the Atforncy in F.nftlish

Lnw, trans-

I.nw Rrvirw. 'inn«. III. i?J7. -^ F,n<i.1
'The Common I.nw, 3.>9. Srr Brunncr. in 1 Holtr.cndorff, Encvc.
3. A. 1, I?. 3d cd., p. 166.
1 Stiibbs. Const. Hist. 92.
Intrcl

in

Illinois

II.
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do not inquire into the recondite causes, but

simply observe

tlic

fact.

Bracton says that the attorney represents the persona of
his principal in nearly everything.
He was " put in the
"
principal,
loco
positus
(according
of
his
to the literal
place
meaning of the word attorney), as every other case in the
Abbreviatio Placitorum shows.
The essoign de mala lecti
illness
of the attorney as a matter of
had reference to the
necessity.'^ But, in general, the attorney was dealt with on
the footing of a servant, and he is called so as soon as his
position is formulated. Such is the language of the passage
in West's Symboleography which I have quoted above, and
the anonymous case which held an attorney not hable for
maliciously acting in a cause which he knew to be unfounded.^
'

When,

therefore,

the act of

liis

it is

said that the " act of the attorney

client," it

is

simply that familiar

cerning servants applied in a new

field.

On

is

fiction con-

this

ground

was held that the client was answerable in trespass, for
assault and false imprisonment, where his attorney had
caused the party to be arrested on a void writ, wholly irrespective, it would seem, of any actual command or knowledge
on the part of the client * and in trespass quare clausum, for
an officer's breaking and entering a man's house and taking
his goods by command of an attorney's agent without the
actual knowledge either of the client or the attorney. The
court said that the client was " answerable for the act of his
it

;

attorney, and that [the attorney] and his agent [were] to
be considered as one person." ^
The only other agent of the higher class that I think it
necessary to mention is the factor. I have shown elsewhere
that he is always called a servant in the old books. ^ West's
language includes factors as well as attorneys. Servant,
'

personam domini representat." Bract.,
See LL. Hen. I. 42, § 2.
Cf. Glanv. XI.. c. 3.
fol. 342 a.
1 Mod. 209, 210 (H. 27 & 28 Car. II.).
Parsons v. Lovd, 3 Wils. 341, 345; s. c. 2 W. Bl. 845 (M. 13 G. IIT.
J7T2); Barker r. Braham, 2 W. Bl. 866, 868, 869; 3. c. 3 Wils. 368.
^ Bates V. Pilling, 6 B. & C. 38 (1826).
'The Common Law, 928, n. 3. 181. See further generally, 230, and
" Attornatus fere in omnibus

342 a.
"Bract,
= Anon.,

fol.

n. 4, 5.
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factor, ntul ftttorncy nrc mentioned in one breath

and on a

cuninion footing in the Year Book, 8 Edward IV., folio 116.
So DviT,' " if 11 jjiirvevor, factor, or servant make a contract

So

for his sovereign or master."

in

one of

tlie first

money against

trover for

the plaintiff's "servant and factor.""

It

man

attempts to make a

curious that in

is

liable for the

The

of another, the fraudulent party was a factor.

fraud

case

was

terms of master and servant. ^ The first authority
for holding a master answerable for his servant's fraud is

argued

in

another case of a factor.
servant in the short note

ment

in

Southern

Nothing is said of master and
But in view of the argu-

in Salkeld.

How,

r.

*

just referred to, which must have

been before Lord Holt's mind, and the invariable language

Lord Holt's own when argu-

of the earlier books, including

ing Morse V. Slue ("Factor, who is servant at the master's
dispose")," it is safe to assume that he considered the case
to be one of master

and servant, and

it

always

cited as

is

such."

To conclude this part of the discussion, I repeat from my
book on the Conmion Law,' that as late as Blackstone agents
appear under the general head of servants that the precedents for the law of agency are cases of master and servant,
and that Blackstone's
when the converse is not the case
language on this point is express: "There is yet a fourth
species of servants, if they may be so called, being rather
such as stevards,
in a superior, a ministerial, capacity
however,
law considers as
and
whom,
the
factors,
bailiffs;
pro
tempore,
with
regard
to
such
of their acts as
servants
;

;

;

affect their master's or employer's property."

*

Possession is the third branch of the law in which the
peculiar doctrines of agency are to be discovered, and to
th.'it
"

•

I.fx
1

I

now

pass.

AlforH r. I'.plisficld, Dver. 230 b, pi. 56.
HoliddV r. Hicks, Cro. Elii. fi38, 661, 7W.

Merc'Pt.

I. c.

16; .Molloy,

Book

3,

c

8, 5

1

.Sre
;

U.

ni. HI. 82.
•Soiitlirrn r

Hern

r.

How,

Nichols,

Cro. Jnc. 168;
1

g.

c.

.Snlk. 289.

Mors r. .Slew. 3 Kcl.le. 73.
•Smith, Mnstcr nnd .Servant, 3d
'P. 2?8 el tfq.
•1 BI. Comni. 437.
•

ed., 266.

Popham,

Miilyno's
Millington,

furtlier.

Willinms
143.

t>.
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The Roiimn law

lield tliiit

the possession of a slave

possession of his master, on the practical

master's power.

At

^

first

it

399
was

tlie

ground of the

possession through

confined

others pretty closely to things in custody of persons under
the patrta

potcstas of the possessor

(including prisoners

Later the right was extended by

bo7ia fide held as slaves).

a constitution of Sevcrus. ^ The common law in like manner
allowed lords to appropriate lands and chattels purchased

and after they had manifested their will to
villeins was taken to be the right
of their lords. ^ As at Rome, the analogies of the familia
were extended to free agents.
Bracton allows possession
through free agents, but the possession must be held in the
name of the principal ;* and from that day to this it always

by

their villeins,

do

so, the

occupation of the

has been the law that the custody of the servant

is

the pos-

session of the master.^

The disappearance of

the servant under the persona of his

master, of which a trace was discovered in the law of torts,

remained complete.

in this instance has

Servants have no

possession of property in their custody as such.
tinction in this regard between servants

soever'

is

fundamental, although

it

and

^

The

all bailees

dis-

what-

often has been lost sight

Hence a servant can commit larceny ^ and cannot maintain trover.^
A bailee cannot commit larceny ^^ and can

of.

maintain trover.*^

In an indictment for larceny against a

'The Common Law, 329; Gaius,

3, §§ 164-166.
'Inst. 2. 9, «§4, 5; C. 7. 32. 1.
» Littleton, § 177.
Cf. Bract, fol. 191 a; Y. B. 22 Ass., pi. 37, fol. 93;

Litt,

H72;

'Bract,

Co. Lit. 117
fol.

28

6,

42

a.

6,

43, etc.;

Fleta, IV.,

c.

3, §1,

c.

Hobart, 180; Drope

c.

10, §7, c.

11, §1.
V.

^Whetelev v. Stone, 2 Roll. Abr. 556,
Theyar, Popham, 178, 179.

Common Law, 227.
'The Common Law, 174,

pi.

14;

s.

''The

Mass. 1, 9.
«Y. B. 13 Ed. IV.
torts,

227,

between servants

n.

in

Hallgarten

v.

Oldham, 135

H. VII. 14, pi. 21.
The distinction mentioned above,
the house and on a journey, led to the

9, 10, pi. 5;

•The Common Law,
under

211, 221, 243;

21

2.

servant's being allowed an appeal of robbery, without prejudice to the
general principle. Heydon & Smith's Case. 13 Co. Rep. 67, 69; Drope
V. Thevar, Popham, 178, 179; Combs v. Hundred of Bradlev, 2 Salk.
613. pi 2; ib., pi. 1.
'"2 Bish. Crim. Law, §833, 7th ed.

"The Common Law,

174,

243
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property

tlio

jiiT.soii

be laid

in

be

iitid

n

In

scrviiiit,'

it

servant cannot assert a lien;' a

may, even to the exclusion of the owner's

bailee, of course,

ri^ht to

I'liiiriot

A

l)ailce. "

ii

possessory actions.*

tile

another case in which effects have survived
Kut for survival and the fiction of identity
it woultl be hard to explain wh}' in this case alone the actual
custody of one man siiould be deemed by the law to be the
possession of another and not of himself.
A word should be adiled to avoid a misappreiicnsion of
which there are signs in the books, and to which I have adverted elsewhere. ^ A man may be a servant for some other
purpose, and yet not a servant in his possession. Thus, an
auctioneer or a factor is a servant for purposes of sale, but
His possession is not that of
not for purposes of custody.
his principal, but, on the contrary, is adverse to it, and held
in his own name, as is shown by his lien.
On the other hand,
Here, then,

is

their causes.

if

the fiction of identity

hinder a

man from

is

adhered

to, there

notliing to

is

constituting another his agent for the

purpose of maintaining his possession, with the same
agent were a domestic servant, and in that
case the principal would have possession and the agent would
sole

effect as if the

not.

Agency

is

comparatively unimportant

for

possession,

reasons

connected with

in

its

bearing on

procedure.

With

regard to chattels, because a present right of possession is
lield enough to maintain the possessory actions, and therefore a bailor, upon a bailment tcrminal)lc at his will, has the

same remedies as a master, although he is not one. With
regard to real estate, because the royal remedies, the assizes,
were confined to those who had a feudal seisin, and the party
who had the seisin could recover as well when his lands were
subject to a term of years as when they were in charge of
Mgcnts or servants."
>9

Kn<;t. P. C. 652, 653.

•Kclvnpr.

3.0.

•Bristow

p.

De O. fc ,T. 3?5. XW.
Rx. 5t; Owrn r. Knight, 4 Bing. N. C. 64, 57.

Whitmore. 4

*Tx>rcl F. Price,

I,.

U.

•Tlio rommnn I,nw, 9Xi.
•Bract., fol. 207 a. Cf.

ib.,

220.

Hcuslcr, Gewerc, 126.
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tlic

is

401

only doctrine of which the liistory re-

mains to be examined. Witli regard to this I desire to express myself with great caution, as I shall not attempt to
analyze exhaustively the Roman sources from which it was
derived.
I doubt, however, whether the Romans would have

gone the length of the modern English law, which seems to
have grown to its present extent on English soil.
Ulpian said that a previous command to dispossess another
would make the act mine, and, although opinion was divided

on the subject, he thought that ratification would have the
same effect. He agreed with the latitudinarian doctrine of
the Sabinians, who compared ratification to a previous command. ^ The Sabinians' " comparison " of ratification to
mandate may have been a mere figure of speech to explain
the natural conclusion that if one accepts possession of a
thing which has been acquired for him by wrongful force, he
is answerable for the property in the same way as if he had
taken it himself. It therefore is hardly worth while to inquire whether the glossators were right in their comment
upon this passage, that the taking must have been in the
a condition which is amname of the assumed principal,
^
biguously mentioned elsewhere in the Digest.
^
Bracton copied Ulpian, still, so far as I have observed,

—

not going be3'ond cases of distress* and disseisin.^

me

reported cases known to
seisin.

But

The

first

are again assizes of novel dis-

®

later decisions

went much beyond

illustrated bj' one of them.

the defendant justified as
quest Gascoigne said that "

this point, as

may

be

In trespass de bonis asportatts

^

bailiff.
if

After charging the in-

the defendant took the chattels

claiming property in himself for a heriot, although the lord
D. 43, 16, 1, §§ 13, 14. Cf D.
«D. 43, 26, 13 (Pomponius).
'Bract, fol. 171 6.
•

.

«Fol. 158

Tol.

171.

b,

159

46, 3, 12, § 4.

a.

But note

that by ratification "

suam

facit

injuriam, et

ad utrumque, ad restitutionem, s. [et] ad poenam." Ibid. h.
"Y. B. 30 Ed. I. 128 (Horwood) (where, however, the modern doctrine is stated and the Roman maxim is quoted by the judge) ; 38 Ass.,
pi. 9, fol. 223; s. c. 38 Ed. III. 18; 12 Ed. IV. 9, pi. 23; Plowden, 8 ad
ita tenetur

fin..

27, 31.

'Y. B. 7 H. IV.

34, 35, pi. 1.
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afterward agreed to tliat taking for services due him, still
[the defoiulant] cannot be called his bailifl" for that time.
But Imd lie taken tlicin witliout coninmnd, for services duo

lie

the lord, and liad the lord afterwards agreed to his taking,

he shall he adjudged as
bailiff

ma_v render lawful

sary authority

A

initio

(ib

although he was nowhere his
according to this,

bailiff,

before that taking."

ratification,

an act wliich without the neces-

a good cause of action, and for which the

is

authority was wanting at the time that
is

it was done.
Such
same
principle
The
is applied

the law of England."

still

a less startling manner to contract, with the effect of
giving rights under them to persons who had none at the
in

moment when

the contract purported to be complete."

the case of a tort

it

follows, of course,

In

from what has been

if it is not justified by the ratification, the principal
whose name and for whose benefit it was done is answer-

said that
in

able for

Now

it.^
it

may

be argued very plausibly that the modern

decisions have only enlarged the comparison of the Sabinians

into a rule of law,

The comparatur
Lord

Coke,''

equivalent to

Godbolt.
Elir..);

Hull

it

and carried

might be said

;

command, and that
Uft;

109. 110. pi.
r.

it

to

its

logical consequences.

of I'lpian has become the acqiiiparatur of

i'irkors)rill.

1

s.

c.

Brod.

ratification has been
is all.

But

it

will

made

be seen

2 Leon. 196. pi. 246 (M. 28 & 29
B. 383; .Muskott r. Dnimnioncl,

&

10 B. & C. 15U, 1.">T; Buron v. niniii.in. 3 Kxch. ItiT (1818); Secrctnry
ot Stnfc in Council of India v. Kaniachoo Bovc Saliaha, 13 Moore, P. C.
23 (18,59), 86; C'lu'cthain r. Mayor of Manchesti-r, I.. H. 10 C. I'. 319;
WipRins r. United .States, 3 Ct. of CI. U3. But .sec Bro. Abr., Trenpast,
pi. 86; Fitz. Abr., /><ii///ic pi. i.
'Wolff r. Horneastic, 1 Bos. & P. 316 (1798). See further. Spittle
V. Lavender, 2 Brod. & B. 153 (1831).
' Brnct.
159 a, 171 h; Bro., Treapnjis, pi. 113; Bishop r. Montague,
Cro. Eliz. 834; Gibson's Case, Lane. 90; Com. Dip.. Trmpatf. c. 1;
Sanderson v. Baker. 3 BI. «?3; a. c. 3 Wils. 309; Barker r. Braham. 2
BI. 866. 868; 9. c. 3 Wilf. 368; Badkin r. Powell, Cowprr. 476. 479;
Wilson r. Tummnn. 6 Man. & Or. 336. 343; Lewis r. Head, 13 M. & W.
831; Buron r. Deninan. 2 Kxch. 167. 188; Bird r. Brown. 4 F.xch. 786,
799; F.astcrn Counties Ry. r. Broom, 6 l''.xcb. 314. 336, 337; Hoc r.
Birkenhead, Lancashire, & Cheshire .Junction Hy.. 7 F.xch. 36, 41;
Ancona r. Marks, 7 H. iSc \. 68(i. 695; Pcrlcv c. Geortrctown, 7 Grav,
464: Cnndit r. Baldwin, 31 \. Y. 219. 235; Exum r. Brister, 35 Miss.
391
G. n. A S. A. Uv. r. Donahoe, 56 Tex. 162; Murray r. Lovejoy, 9
Cliff. 191. 19,5.
(.Sec 3 Wall. 1. 9.)
'Co. Lit. 207 a; 4 Inst. 317.
It is comparatur in 30 Ed. L 128:
Bract. 171 6.
:
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that this

a

man

is

a very great step.

liable as

It

is

a long

403

way from holding

a wrongful disseizor when he has accepted

the wrongfully-obtained possession, to allowing him to

make

justifiable an act which was without justification when it was
done, and, if that is material, which was followed by no pos-

session on the part of the alleged principal.'

purpose why

command.'

For such a

should ratification be equivalent to a previous

Why

should

mv

saying that

of a trespass in any form of words

I

adopt or approve

make me

responsible for

a past act.'' The act was not mine, and I cannot make it
Neither can it be undone or in any wise affected by
so.

what I may say.^
But if the act was done by one who affected to personate
me, new considerations come in. If a man assumes the status
of my servant pro hac vice, it lies between him and me whether
he shall have it or not. And if that status is fixed upon him
by my subsequent assent, it seems to bear with it the usual
consequence as incident that his acts within the scope of his
employment are my acts.
Such juggling with words of
course does not remove the substantive objections to
doctrine under consideration, but

it

the

does formally reconcile

with the general framework of legal ideas.
this point of view it becomes important to notice

it

From

that, however

it

may have

been in the

Roman

time of the glossators and of the canon law

it

law, from the
always has been

required that the act should have been done in the

name

or

assuming to ratify it. " Ratum quls
habere non potest quod ipsius nomine non est gestum." ^ In
the language of Baron Parke in Buron v. Denman,^ " a subsequent ratification of an act done as agent is equal to a prior
authority." And all the cases from that before Gascolgne
as agent of the person

»

Buron

v.

Denman, 2 Exch. 167

(1848).

had a meaning, of course, when the usual remedy for
wrongs was a blood-feud, and the head of the house had a choice
whether he would maintain his man or leave him to the vengeance of the
other party. See the story of Howard the Halt, 1 Saga Library, p. 50,
ch. 14, end.
Compare " although he has not received him " in Fitz.
Abr., Corone, pi. 428, cited 4 Harr. Law Rev. 355.
'

Ratification

'Sext. Dec. 5. 12. de Reg. Jur. (Reg. 9). It made the difference between excommunication and a mere sin in case of an assault upon one
of the clergy. Ibid. 5, 11, 23.
'2 Exch." 167.
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downwiinis have asserted

may

well «ioubt

tlic

same

limitation.

'

I

think

we

whctiier ratification would ever have heen

held equivalent to connnand in the only cases in which that
fii-tii)n

is

of the Icust importance had

it

not been for the

had assumed tiie position
of a servant for the time being. The grounds for the doulit
become stronger if it be true that the liability even for commanded acts started from the case of owner and slave.
In any event, ratification like the rest of the law of agency
reposes on a fiction, and whether the same fiction or another,
it will he interesting in the conclusion to study the limits which
have been set to its workings by practical experience.
What more I have to say concerning the history of agency
will appear in my treatment of tlie last proposition which I
undertook to maintain. I said that finally I should endeavor
to show that the whole outline of the law, as it stands to-day,
is the resultant of a conflict between logic and good sense
furtiicr circumstance that the actor

—

the one striving to carry fictions out to consistent results,
the other restraining and at last overcoming that effort when
the results become too manifestly unjust.

now address

To

that task I

myself.

assume that conmion-scnsc is opposed to making one man
for another man's wrong, unless he actually has brought
the wrong to pass according to the ordinary canons of legal
I

pay

—

responsibility,
unless, that is to say, he has induced the
immediate wrong-doer to do acts of which the wrong, or, at
least, wrong, was the natural consequence under the circumstances known to the defendant.
I assume that commonsense is opposed to allowing a stranger to my overt acts and

my intentions, a man of whom I have never heard, to set up
a contract against me which I had supposed I was making
with ni}' personal friend.
I assume that common-sense is

to

opposed to the denial of possession to a servant and the assertion of it for a depositary, when the only difference between
the two lies in the name by which the custodian is called.
And I assume that the opposition of common-sense is intensi^

915,

Supra, pp. 401,
91fi:

Nrw

.<vt

10?, n.

Kntfliintl

Mnss. 381, 382; Dract..

nho FiiUrr ^ TrlmwcU's Cnsc, 9

Drc<lpin;r

fol.

("n.

98 6, 100

6.

r.

I{n<-l<port

Iz-on.

Granite Co.,

U9

HOLMES: HISTORY OF AGENCY

63.

fied wlicn tlie

tional

405

foregoing doctrines are complicated by the addiintroduced by ratification.
I tlicrefore

absurclitics

assume that common sense

is

theory of agency, although

opposed to the fundamental

have no doubt that the possible
various rules which I suggested at the beI

explanations of

its

ginning of

Essay, together with the fact that the most

this

flagrant of them now-a-days often presents itself as a seem-

ingly wholesome check on the indifference and negligence of
great corporations, have done much to reconcile men's minds

to that theory.
tify

my

What

remains to be said I believe

will jus-

assumption.

I begin with the constitution of the relation of master

servant, and with the distinction that an employer

is

not

and
lia-

ble for the torts of an independent contractor, or, in other
is not a servant.
And
hardly know whether to say that common-sense and
tradition are in conflict, or that they are for once harmoni-

words, that an independent contractor
here

I

ous.
On the one side it maj' be urged that when you have
admitted that an agency may exist outside the family relations, the question arises where you are to stop, and why,
if a man who is working for another in one case is called his
servant, he should not be called so in all.
And it might be

said that the only limit

is

found, not in theory, but in com-

mon-sense, which steps in and declares that
is

well recognized as very distinct,

are such as to show that

and

all

if the

employment

the circumstances

would be mere folly to pretend

it

that the employer could exercise control in any practical
sense, then the fiction

of any

is

an end.

at

more profound or

An

evidence of the want

logical reason

might be sought

in

the different circumstances that have been laid hold of as
tests, the objections that

might be found to each, and

fact that doubtful cases are

Among: the

now

left to

in the

the jury.^

upon which

stress have been laid are the followNew York, 11 X. Y. 433, 436. See
Walcott I'. Swampscott. 1 Allen, 101, 103. But although it is true that
the employer has not generally the choice of the contractor's servants,
he has the choice of the contractor, yet he is no more liable for the
contractor's negligence than for that of his servant. 2. Control. Sadler
V. Henlock. 4 El. & Bl. 5T0. 578 (1855).
Yet there was control in the
^

ing:

1.

Choice.

facts

Kelly

r.

Mayor

of

Quarman v. Burnett,
M. & W. 499 (1840), where the
employee was held not to be the defendant's servant.
Cf. Steel v.
Lester, 3 C. P. D. 121 (1877). 3. .\ round sum paid.
But this was
leading case of

fi

406

»'/.

On

the DlliiT Imnd,
for

ftiiswiTuhli'

those

whom

hin^iiiiffL'

tlic

it
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mif^lit ho suit! tlmt tlu' nnister is iiiiidf

i'oii.sc'<jUL'ncc's

of

tliu

lU'^^hj^uiil

"of

acts

the law dcnoininutes his seri'cints, hccause," in the

of that

judgment

wliicli settk-d

the distinction un-

der considonition,' "such servants represent

tlie

master him-

and their acts stand upon the same footing as his own."
That although the limits of this idcntificatitjn arc necessarily
more or less vague, yet all the proposed tests go to show that
the distinction rests on the remoteness of personal connection
between the parties, and that as the connection grows slighter,
the likeness to the original case of menials grows less. That
a contractor acts in his own name and on his own behalf, and
that although the ])recise point at which the line is drawn
may he somewhat arbitrary, the same is true of all legal distinctions, and that they are none the worse for it, and that
wherever the line is drawn it is a necessary one, and required
by the very definition of agency. I suppose this is the preself,

vailing opinion.
I

come next to the

master and servant

limit of liability

is

admitted to

when the relation of

exist.

The theory

of

agency as applied to free servants no doubt requires that if
the servant commits a wilful trespass or any other wrong,
when employed about his own business, the master should not
be liable. No free man is servant all the time. But the cases
which exonerate the master could never have been decided as
true In Sndlor
servant,

t.

r.

Hrnloclt,

Power

to

flip.,

discliiirpe.

wlirre

tlic

Burke

omployoe was held

r.

N'orwioh

& W.

H.

to

lie

U.,

n

lU

MX

(18fi7).
See I.iine r. Cotton, IJ Mod. Hi, tSH, \H9.
Hut
from tlie fnet that tliis can only l)e important as to jiersons
rrnioved two stapes from tlic alleped master, and not to determine
whether a person directly employed liy him is n servant or contractor,
the power to discliarpe a contractor's servants may he piven to the
rontractec without makinp him their master.
Heedie r. London ft
Northwestern Ity. Co., l F.xch. 3t-t, l.W. Hohinson r, Wehh. 11 Flush
(Kv.), Wi.
5.
N'otoriouslv distinct callinp.
Millipan p. Wedpe, 19
Ad. tc v.. 737 (IHK)); I.inton r. .Smith, ft Oray (Mass.), 47. This Is
a practical distinction, liased on conmion-sense, not directly on n lopical
working out of the the<iry of apeney. Moreover, it Is only n pnrtinl

Conn.
npiirt

It does not apply to all the easr.i.
In dr>ulitfiil cases the matter seems now to he left to the jury, thiit
ever-ready sword for the cuttinp of Oordian knots, as difficult questions
of law penerally are.
l.ittledale, .f., in l-nupher r. Pointer, 5 B. «t C. 547. 553 (T. 7 G. IV.
1996).
test.

'
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They rather represent the

common-sense from the whole doctrine when its application is pushed far enough to become noticeable.
For example, it has been held that it was beyond the scope
of a servant's employment to go to the further side of a
boundary ditch, upon a neighbor's land, and to cut bushes
revolt of

there for the purpose of clearing out the ditch, although the

right management of the master's farm required that the
ditch should be cleaned, and although the servant only did

what he thought necessary to that end, and although the master relied wholh' upon his servant's judgment in the entire
management of the premises.^
Mr. Justice Keating said, the powers given to the servant
" were no doubt ver}' wide, but I do not see how they could
authorize a wrongful act on another person's land or render
his employers liable for a wilful act of trespass."

that the act could not be authorized

in

It

is

true

the sense of being

made

lawful, but the same is true of every wrongful act for
which the principal is held. As to the act being wilful, there
was no evidence that it was so in any other sense than that
in which every trespass might be said to be, and as the judge
below directed a verdict for the defendant, there were no
presumptions adverse to the plaintiff in the case. Moreover,
it has been said elsewhere that even a wilful act in furtherance
of the master's business might charge him.^
Mr. Justice Grove attempted to draw the line in another
way. He said, " There are some things which may be so
naturally expected to occur from the wrongful or negligent
conduct of persons engaged in carrying out an authority
given, that they may be fairly said to be within the scope of
But the theory of agency would require
the employment."
the same liability for both those things which might and
those which might not be so naturally expected, and this is
only revolt from the theory. Moreover, it may be doubted
whether a case could be found where the servant's conduct
»Bolingbroke v. Swindon Local Board, L. R. 9 C. P. 575 (1974). Cf.
Lewis V. Read. 13 M. & W. 834; Haseler v. Lemoyne, 5 C. B. :>j. s. 530.

'Howe V. Nemnarch, 13 Allen, 49 (1866). See also cases as to
fraud, inf., and cf. Craker v, Chicago & N. W. Ry. Co., 36 Wise 657,
669 (1875).

408
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was more nntunilly to bo expected for tlie purpose of accomplisliiiig whiit he had to do,'
The truth is, ns pretty clearly appears from the opinions
of the judges, that they felt the difficulty of giving a rational
explanation of the doctrine sought to be applied, and were not
inclined to extend it. The line between right and wrong corresponded with the neighbor's boundary line, and therefore
was more easily distingui>hable than where it depends on the
difference between care and negligence, and it was just so
much easier to hold that the scope of the servant's employment was limited to lawful acts.
I now pass to fraud.
It first must be understood that,
whatever the law may be, it is the same in the case of agents,
stricto sensit, as of other servants.

As has been mentioned,

the fraudulent servant was a factor in the

Now

decision that the master was liable.*

if

first

reported

the defrauded

party not merely has a right to repudiate a contract fraudulently obtained, or in general to charge a defendant to the
extent that he has derived a benefit from another's fraud, but
may hold him answerable in solidiim for the damage caused

by the fraudulent acts of his servant in the course of the latter's employment, the ground can only be the fiction that the
act of the servant

is

the act of the master.

House of Lords"'* Lord Selborne said
that the English cases " proceeded, not on the ground of any
It is

true that in the

imputation of vicarious fraud to the principal, but iwcause
(as it was well put by Mr. Justice Willes in Barwick's case*)

" with respect to the question whether a principal is answerable for the act of his agent in the course of his master's business, no sensible distinction can be drawn between the case
of fraud and the case of any other wrong." Rut this only
puts off the evil day. Why is the principal answerable in
the case of any other wrong? It is, as has been seen, because,
in the language of ]\fr. Justice Littledale, the " servants
represent the master himself, and their acts stand upon the
Tf. Harlow

r.

Humiston.

fi

Cowrn,

IflO

(18?6).

MIrrn r. Nirhnls, 1 Snik. ?«<».
• Hmildsworth v.
City of Glasgow Bonk,
(IftBO).
•

L. R. 9 Ex. 259.

5

App. Cas.

317, 326, 327
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same footing as his own." ^ Indeed Mr. Justice Willcs, in
judgment cited by Lord Selborne, refers to Mr.
Justice Littledule's judgment for the general principle. So
Lord Dcnman, in Fuller v. Wilson," " We think the principal
and liis agent are for this purpose completely identified."
I repeat more distinctly the admission that no fiction is necesthe very

sary to account for the rule that one who is induced to contract by an agent's fraud may rescind as against the innocent principal.

For whether

the fraud be imputed to

tlie

principal or not, he has only a right to such a contract as

has been made, and that contract is a voidable one. But when
you go beyond that limit and even outside the domain of contract altogether to make a man answer for any damages
caused by his agent's fraud, the law becomes almost inconBut a fiction is not a
ceivable without the aid of the fiction.
satisfactory reason for changing men's rights or liabilities,
and common-sense has more or less revolted at this point
again and has denied the liability. Tlie English cases are
^
collected in Houldsworth v. City of Glasgow Bank.
When it was attempted to carry identification one step
further still, and to unite the knowledge of the principal with
the statement of the agent in order to make the latter's act
fraudulent, as in Cornfoot v. Fowke,* the absurdity became
more manifest and dissent more outspoken. As was most
accurately said by Baron Wilde in a later case, ^ " The artificial identification of the agent and principal, by bringing
the words of the one side by side with the knowledge of the
other, induced the apparent logical consequence of fraud.

On

the other hand, the real innocence of both agent and prin-

cipal repelled the notion of a constructive fraud in either.

A

discordance of views, varying with the point from which

the subject was looked at, was to be expected."

The

lan-

See Williams v. Jones, 3
v. Pointer, S B. & C. 547, 553.
C. 602, 609.
•3 Q. B. 58, 67; s. c. reversed on another ground, but admitting this
principle, ib. 77 and 1009, 1010 (1842).
»S App. Cas. 317. See The Common Law, p. 231.
M. & W. 358 (1840). It is not necessary to consider whether
the case was rightly decided or not, as I am only concerned with this
•

H.

Laugher

&

6

partioilar ground.

'UdeU

V.

Atherton, 7 H.

&

N. 172, 184 (1861).

;
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17.

gunge of Lord Dcnnmn, just quoted, from Fuller
was used witii reference to this subject.

The

i'.

common-sense 1ms imposed on the

restrictions wliidi

An

doctrine of umlisclosed principal arc well known.
closed principal

covtTV

and

may

Wilson,

undis-

sue on his agent's contract, but his re-

subject to the state of accounts between the apenl

is

He may

third person.^

be sued, but

held that the

it is

be subject to the state of accounts between
principal and agent, if the principal has paid fairly before
recovery

will

the agency

was discovered

;

but

it

is,

perhaps, doubtful

whetlier this rule or the qualification of it

former one.

Then

is

as wise as the

*

as to ratification.

It has

nothing to do with

es-

toppel,' but the desire to reduce the law to general principles

has led some courts to cut

it

down

Again, the

to that point.

right to ratify has been limited by considerations of justice
to the other party.

It

has been said that the ratification

must take place at a time and under circumstances when the
would-be principal could have done tlic act
and it lias been
so held in some cases when it was manifestly just that the
other party should know whether the act was to be considered
the principal's or not, as in the case of an unauthorized
''

notice to quit, which the landlord attempts to ratify after

the time of the notice has begun to run."

bringing an action
I

may

now take up pleading.

It is settled that

to or by a servant for his master
to or by the master.

But

it

is

held that

be subsequently ratified.'

But

may

an assumpsit'

be laid as an assumpsit

these are cases where the master

has commanded the act, and, therefore, as I showed in the
beginning of this discussion, may be laid on one side. The
'Rnhone

v. Willinms, 7 T. R. 360 (l-fi.5); George r>. Clnpctt. 7 T. R.
(1797); Carr r. Uimliliflr, 4 B. & C. 5i7 (18J5); Borrics r. Imperial
Oltnmnn Bnnk, I,. R.
C. P. 38 (1873): Scmoiuii r. Brinslev. 18 C. B.
N. s. »67, \~7 (18(i5); Ex parte Dixon. V ( h. O. 13.3.
•Armstrong v. Stokes, I,. R. 7 Q. B. 598, f.lO; Irvine v. Watson, 5
Q. B. n. n \.
' .See
Motciilf V. Williams, lU Mass. 453, 454, and cases cited,
•nonglindav v. Crowell, 3 Stockt. (N. J.) 201; Bird v. Brown, 4
Exrh. 7H8, 799.
•Bird r. Brown, 4 Exrh. 788.
•Doc r. Goldwin. 2 Q. B. 113.
'Ancona r. Mnrks, 7 H. & N. fiSfi.
• Seignior and Wolmcr's Case, Godbolt, SCO.
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is true of a trespass commaiuled by the master.^
But wlioii we come to conduct wliidi the master has not commanded, but for which he is responsible, the difficulty becomes

sanio tiling

greater.

It

is,

nevertheless, settled that in actions on

the negligence of the servant

is

tlic

case

properly laid as the negli-

gence of the master,^ and if the analogy of the substantive
law is to be followed, and the fiction of identity is to be carried out to its logical results, the same would be true of all
" The same
pleading.
It is so held with regard to fraud.
rule of law which imputes to the principal the fraud of the
agent and makes him answerable for the consequences justithe allegation that the principal himself committed the

fies

wrong."

Some American

cases have applied the same view
and have held that this action could be maintained against a master whose servant had committed a trespass for which he was liable although he had not commanded
it.
But these decisions, although perfectly reasonable, seem
to have been due rather to inadvertence than to logic, in the
first instance, and the current of authority is the other way.
Baron Parke says, " The maxim Qui facit per aliutn, facit
per se renders the master liable for all the negligent acts of
the servant in the course of his employment, but that liability
^

to trespass,''

'

'

does not

make

the direct act of the servant the direct act of

Trespass wiU not lie against him
for employing a careless servant." ^

master.
fect,

;

case wiU, in ef-

Considered as

reasoning, it would be hard to unite more errors in as many
" Qui facit per alium, facit per se " as an axiom
words.

admitted by common-sense goes no farther than to make a

man

liable for

lies.

commanded

If it be extended

trespasses, and for them trespass
beyond that point it simply embodies

the fiction, and the precise point of the fiction
direct act of one
other.

To

•Gregory
'Brucker

is

avoid this
v.

is

that the

were the direct act of anconclusion a false reason is given for the

treated as

Piper, 9 B.

&

if it

C. 591.

Fromont, 6 T. R. 659 (1796).
'Cotnstock, Ch. J., in Bennett v. Judson, 21 N. Y. 238 (1860);
Barwick i\ English Joint Stock Bank, L. R. 2 Ex. 259 (186T).
<

Andrew

v.

v.

Howard, 36 Vt. 248 (1863); May

v.

Bliss, 23 Vt.

ace.

477

(1850).

•Sharrod v. London & N. W. Ry. Co., 4
Morley v. Gaisford, 2 H. Bl. 442 (1795).

Excti. 580, 585

(1849).

Cf.
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liability in gencriil.'

It is,

of the Ruinaii jurists,

and

no amount of care
the master

in

as has been shown, the old fallacy
is

disposed of

l)y

the decisions tiiat

the choice of one's servant will help

in

a suit against him."

But altliough the reason-

bad, the language expresses the natural unwillingness

ing is
of sensible men to sanction an allegation that the defendant
directly brought force to bear on the plaintiff, as the proper

and formal allegation, when as a matter of
person who did
is

it

l)y his

fact

it

was another

independent act, and the defendant

only answerable because of a previous contract between

himself and

may have

tiie

actual wrong-doer.^

helped.

Another circumstance

Usually the master

is

not liable for his

servant's wilful trespasses, and, therefore, the actions against

him stand on the servant's negligence as the alternative
ground on which anybody is responsible. There was for a time
a confused idea that when the cause of action was the defendant's negligence, the proper form of action was always case.*
Of course if this was true it applied equally to the imputed
negligence of a servant.
And thus there was the farther
possibility of confounding the question of the proper form
of action with the perfectly distinct one whether the defend-

ant was

liable at all.

come finally to the question of damages. In those States
where exemplary damages are allowed, the attempt naturally
has been made to recover such damages from masters when
I

their servants' conduct has been such as to bring the doc-

Some

trine into play.
consistent.''

which

"

What

this rule of

of the agent

is

is

courts have had the courage to be
the principle," it is asked, " upon

damages

is

founded?

It

is

that the act

the act of the principal himself.

law has established, to

this extent, their legal unity

.

.

.

The

and iden-

'The snme rcnson Is (fiven in M'Mnnu.<! r. Crickett, 1 Enst, 100, 10ft
Compiire 1 Hnrg. I,nw Trncts, %U: Wiiloott v. Swampscott,
(1800).
1 Allen, 101, 103; I,nnc r. Cotton. 12 Mod. tT?, VSS, +80.
Dnnsey v. Rirlinrflson, 3 Kl. & Bl. 1 U, Ifil. .Sc«- p. iOH.
'.M'.Mnfius r. Cricki-tl, I Kiist. lOli, 110 (1800); Briirkcr r. Fremont,
6 T. n. r,i9 (17!)fi).
•Oplc I'. Rnrncs, 8 T. R. 188 (170!)). Cf. I.cntnc r. Brny, 3 En.tt, S93
(1803).
• Nc-w Orlrnns, .Inrkson, & Grrnt
Norlhrrn H. R. Co. P. Bnilcv. 'tO
MUh. .3fli, 4J3, 45.3, 450 (18«6); ace. Atlantic & G. \V. Rv. Co. r. Dunn,
19 Ohio St. 16?.
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This legal unity of the principal and agent, in
wrongful or tortious, as well as the rightful
acts, of the agent, done in the course of his employment,
is an incident which the law has wisely attached to the rela" If then the act of the
tion, from its earliest history."
tity.

.

.

.

respect to

tlie

tiie act of tiie principal in law, and this legal identhe foundation of the responsibility of the principal,
there can be no escape from his indemnity to the full extent
of civil responsihlHty." An instruction that the jury might

agent be
tity

is

give punitive damages was upheld, and the plaintiff had judgment for $12,000. Whatever may be said of the practical
consequences or the English of the opinion from which these
it has the merit of going to the root of
On the other hand, other
keenness.
matter
with
great
the
of the result
monstrosity
the
more
impressed
by
courts,
declared that
peremptorily
elegantia
have
juris,
than by the

extracts are made,

was absurd to punish a man who had not been to blame,
and have laid down the opposite rule without hesitation.^
I think I now have made good the propositions which I
undertook at the beginning of this essay to establish. I fully
admit tliat the evidence here collected has been gathered

it

from nooks and corners, and that although
pears to

me imposing,

face of the law.

it

And

does not

this

is

lie

in the

mass

it

ap-

conspicuous upon the

equivalent to admitting, as I

do, that the views here maintained are not favorites with the

courts.
How can they be.-* A judge would blush to say
nakedly to a defendant " I can state no rational ground on
which you should be held liable, but there is a fiction of law
which I must respect and bj' which I am bound to say that
you did the act complained of, although we both know perfectly well that it was done by somebody else wliom the plaintiff could have sued if he had chosen, who was selected with
:

the utmost care by 3'ou, who was in fact an eminently proper
person for the employment in which he was engaged, and
whom it was not only your right to employ, but much to the
public advantage that you should employ." That would not

>Hagar v. Providence & Worcester R. R., 3 R. I. 88 (1854); Cleghorn V. New York Central & Hudson River R. R.. 56 N. Y. 44 (1874).
Cf. Craker v. Chicago & X. W. R. R., 36 Wis. 657 (1875).

-
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be a sntisfiictory form in whidi to render a decision against
a nioster, and it is not plcnsant even to iidmit to one's self
that such arc the true grounds upon which one is deciding.
Niitunilly, therefore, judges liavc striven to find more intelligible reasons, and liiivc done so in the utmost good faith;
for whenever a rule of law is in fact a survival of ancient
traditions, its ancient meaning is gradually forgotten, and it
has to be reconciled to present notions of policy and justice,
or to disappear.
If the law of

agency can be resolved into mere applications

of general and accepted principles, then my argument fails;
but I think it cannot be, and I may suggest, as another

ground

for

my

opinion beside those which I have stated

heretofore, that the variety of reasons which have been of-

fered for the most important application of the fiction of
identity, the liability of the master for his servant's torts,

goes far to show that none of those reasons are good. Baron
Parke, as we have seen, says that case is brought in effect for

employing a negligent servant. Others have suggested that
it was because it was desirable that there should be some
responsible man who could pay the damages.'
Mr. Justice
Grove thinks that the master takes the risk of such offences
as it must needs be should come.
I admit my scepticism as to the value of any such general
considerations, while on the other hand I should he perfectly
ready to believe, upon evidence, that the law could be justified
as it stands when applied to special cases upon special
grounds.
'See Williams r. Jones, 3 H. & C. 256, 263; 1 Unrp. I.nw Tracts, 3-17.
'Cf. what is said as to common carriers in The Common Law, 304,
205.
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THE HISTORY OF TROVER*
By James Bakr Ames^

THEwas

classic

chattel;

count

trover alleges

in

that the plaintiff

own property, of a certain
that he afterwards casually lost it; that it came
possessed, as of

his

to the possession of the defendant by finding;

that the de-

on request;
and that he converted it to his own use, to the plaintiff's
damage. And yet throughout the history of this action the
fendant refused to deliver

it

to the plaintiff

last of these five allegations has

plaintiff

must prove.

been the only one that the

The averments

are notorious fictions, and that of

of loss and finding
demand and refusal is

surplusage, being covered by the averment of conversion.

Under

the first allegation the plaintiff need not prove that

the chattel

was

possession of

it.

his

It

own property, or that he was
is

in actual

enough to show actual possession as

a bailee, finder, or trespasser, or to prove merely an immediate right of possession.
greater discrepancy than that here pointed out between

A

a count and the evidence required to support it can hardly
be found in any other action. But it is generally true that
averments in pleading, however inaccurate, superfluous, or
fictitious they may be at a given time, were once accurate
and full of legal significance. The count in trover is no
exception to this rule.

To make

this clear, however, it is

necessary to consider in some detail the remedies at the command of the plaintiff, in early English law, for the asportation, detention, or destruction of chattels.

These remedies

'This Essay was first published in the Harvard Law Review, 18971898, vol. XI. pp. 277-289, 374-386.
' A biographical note of this author is prefixed to Essay No. 43, in
Volume II of this Collection. Additions are in brackets.
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were the four nctions, known ns Appeals of robbery or larceny, Trespass, Replevin, and Detinue.

Appeal of Robbery or Larceny
For a century

after the Normiin Conquest there was

public prosecution of crime.

no

Proceedings agiiinst wrong-

doers, whether criminals or mere tort-feasors, depended

upon

the initiative of the parties injured, and took the form of

These actions,

private actions.

in

the royal courts, were

called appeals, and, in their final development,
classes:

the compensatory

(1)

appeals,

fell

into three

appeals of

e.,

f.

mayhem, and imprisonment, in which the appellor
recovered damages; (2) the punitory appeals, «. e., appeals
of homicide, rape, arson, and also robbery or larceny of
battery,

chattels worth \Zd. or more, where the stolen chattels could

not be recovered, in which the punishment of the defendant
was the sole object;* (3) the recuperatory appeals of rob-

bery or larceny,

in

which the appellor sought to recover

the stolen chattels as well as to discover and punish the
thief.

with this class of appeals that we are concerned

It is

in this paper.

The procedure
by

the fullest.

is

in

the

Anglo-Norman period

Glanvil, Bracton, Britton,

The

and

is

described

Britton's account

Fleta."

upon

victim of the theft

the discovery

made

of his loss raised hue and cry, and with his neighbors
fresh pursuit after the thief.

If the latter was caught, on

fresh pursuit, with the " mainour,"

goods

in his

i.

e.,

with the pursuer's

possession, the case was disposed of in the

most

summary manner. The prisoner was taken at once to an
impromptu court, and if the pursuer, with others, made oath
that the goods had been stolen from him, was straightway
put to death, without a hearing, and the pursuer recovered
womnn
tlip
" TTiis nppont Is not n rcnl or personal notion
'

.

(npprllor')

is

9 Hen. IV. f. 2, pi.
N'ioh. Brilt.
1
likewise notions for venpennoe.
40, 42; Y. n. 18 Kd. III. f. 20, pi. 31; 2 PoUook

Lnw,

c

13.

.

IM;

&

Fletn. Lib.

1.

onp.

Maitlnnd, Hist. Rn(r.

487.

Glnnvil, Bk.
Fleto,

.

venpcnncp for the (irnth of hir hiishnnfl." Y. B.
8.
The compensntory nppenls, in their orijfin, were

sooliinp

Lit).

I.

10. oh. 15-17;
ch. 38; see also

Braot. 150 b-152;

1

NIch. Britt. 55-60;

Mirror of Justices, Seld. Soc'y, Bk. HI.

6^.

AMES: THE HISTORY OF TROVER
Britton's statement

his goods.

is

110

borne out by several re-

ported cuses
If not taken freshly on the fact, the person found in
The
possession of the chattel had a right to be heard.
appellor, placing his hand upon the chattel,'^ charged the
There were several modes of meet-

appellee with the theft.

ing the charge. The appellee might deny it in toto. The
controversy was then settled by wager of battle, unless the
appellee preferred a trial by jury. ^ The chattel went to the
winner

The

in the duel.
appellee might, on the other hand, claim merely as

He would then vouch
appear
and defend the
warrantor
to
as
a
person
this third
the vendee or bailee of a third person.

appeal in his stead. Glanvil gives the writ to compel the
appearance of the warrantor. * If the warrantor failed to
appear, or, appearing, successfully disputed the sale or bail-

ment bv wager of battle,^ the appellor recovered the chattel,
and the appellee was hanged. If the appellee won in the
duel with the vouchee, the vouchee was hanged.® If the
warrantor came and acknowledged the sale or bailment, the
chattel was put temporarily in his hands, the appellee withdrew from the appeal, and the appellor thereupon appealed
the warrantor as the thief or with the words that he knew no
'Northumberland Assize

Rolls, 79

(40 Hen. III.).

" Stephanus de

captus fuit cum quodam equo furato per sectam Willelmi T. et
decollatus fuit, praesente ballivo domini Regis, et praedictus equus
deliheratus fuit praedicto AV. qui sequehatur pro equo illo in pleno
comitatu."
In 13T1 one Margaret appealed Thomas and Ralph for
killing her brothers.
But she was imprisoned for her false appeal,
since Thomas and Ralph, who had pursued and beheaded her brothers
as thieves taken with the " mainour," had acted according to the law
and custom of the realm. PI. Ab. 184, col. 1, rot. 24. This custom was
condemned by the justices, in 1302, who said that one who had beheaded a manifest thief should be hanged himself. Y. B. 30 & 31 Ed.
I. 545.
See 2 Pollock & Maitland, Hist. Eng. Law, 495.
' Bract. Note Book, No. 824.
' .\s early as
1319 the rule was established that a thief taken with
the " mainour " could not defend an appeal by wager of battle, but
must put himself upon the jury; "for the appeal has two objects, to
convict the thief and to recover the stolen chattel, and the law recognizes that the thief, though guilty, might by bodily strength vanquish
the appellor and thus keep the chattel without reason." Fitz. Cor. 375.
See also Fitz. Cor. 157, 125, 100, 268.

S

.

.

.

*Book X.
"

ch. 16.

Sel. PI. of

Crown,

1 Seld.

Soc'y, No. 124.

•Bract. Note Book, No. 1435.
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The warrantor might in his turn
'
vouch to wnrrnnty or dispute the appellor's right. If the
appellor wiis fiimlly successful against any warrantor, he
If he was unsuccessful, the chattel
recovered the chattel.
This vouching to
was restored to tlie original appellee.
warranty is to be regarded as the following up of the trail
of the thief, whose capture is an essential object of the
whole procedure.
The appellee might, thirdly, though having no one to
vouch as a warrantor, claim to have bought the chattel at
Upon proof of this he was acquitted
a fair or market.
of the theft ; but the appellor, upon proof of his former
possession and loss of the chattel, recovered it. There was,
as yet, no doctrine of purchase in market overt.
This private proceeding for the capture of the thief and
recovery of the stolen chattel, as described in English law
treatises and decisions of the thirteenth century, is of Teutonic origin.
Its essential features are found in the Salic
law of the fifth century;^ but by the middle of the thirteenth century this time-honored procedure had seen its best
days.
The public prosecution of crime was introduced by
the Assize of Clarendon in 1166, and with the increasing
effectiveness of the remedy by indictment, the victims of robbery or theft were more and more willing to leave the punishment of wrong-doers in the hands of the Crown. On the
other hand, the path of him who would use the appeal as
a means of recovering the chattel stolen from him was beset

other thief thiin him.

with

difficulties.

place, have made fresh
was said by counsel that
if he whose goods were stolen came within the year and a
day, he should be received to have back his chattels. But
Aldcburgh, J., answered: "Sir, it is not so in your case,
but your statement is true in regard to waif and estray."'

The

appellor must, in the

pursuit after the thief.

In

first
it

l.'5.'?4

Crown, 1 Seld. Soc'y. No. 199; Brnrt. Note Book, No. fi7.
•Sohm, Dcr Prnorss H. Ix>x. Snlirn; .TnliW-Diivnl, \,n Revcndinition
'Sol. PI. of

dcs Moiiblps; nniiinor, Hcclitsprsrhirhtc, Isf
dcr,

r,phrliiirli

d.

dciitsohcn

cd.,

I.

Kochtsprsrliiclitp, 'Mi\
:«).
.Sit nlso Y. B. 1

•Y. B. H K,l. III. f. I(), j.l.
Y. B. 7 Hen. 1\'. f. 31, pi. 16; Y. B.
Ca»e, 2 Leon. 108. In a case cited in

7

Hen. IV.

Sel. PI.

-WS
rt

aeq.; Schroe-

ft

>fq.

Urn. TV.
f.

+.1,

Ct Adm.

f. i, pi. S;
0; Roper's
6 Sold. Soc'y,

pi.
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must have been captured by the apcompany of pursuers. In one
case the owner of the stolen chattel pursued the thief as far
as a monastery, where the thief took refuge in the church
and abjured the realm. Afterward the coroner delivered the
chattel to the owner because he had followed up and tried to
take the thief.
For having foolishly delivered the chattel
the coroner was brought to judgment before the justices in
eyre. ^ So if the thief was arrested on suspicion by a bailiff,
the king got the stolen chattel, because the thief was not
arrested by the party.
Thirdly, the thief must be taken with the goods in his
If, for instance, the goods were waived by the
possession.
thief and seized by the lord of the franchise before the pur^
suers came up, the lord was entitled to them.
Fourthly, the thief must be convicted on the pursuer's
" It is coroner's law that he, whose goods were
appeal.
taken, shall not have them back unless the felon be attainted
at his suit." * In one case the verdict in the case was not
guilty, and that the appellee found the goods in the highway. The goods were present in the court. It was asked
if the goods belonged to the appellor, and found that they
Nevertheless, they were forfeited to the king. ^ In andid.
other case the thief was appealed by three persons for different thefts.
He was convicted upon the first appeal and
hanged. The goods stolen from the two other appellors were
forfeited to the king. ^ The result was the same if the pursuer's failure to convict was because the thief rather than
Secondly

»

the

tliiof

pellor himself or one of his

'^

XL., restitution was ordered in the Admiralty Court " because hy the
law maritime the ownership of goods taken by pirates is not divested
unless the ^oods remain in the pirates' possession for a night." See
also Y. B. T Ed. IV. f. U, pi. 5; and compare Y. B. 22 Ed. III. f. 16, pi.
63.

B. 30& 31 Ed. I. 527.
See also Y. B. 30 & 31 Ed. I. 509;
«Fitz. Cor. 379 (12 Ed. II.).
Y. B. 30 & 31 Ed. I. 513; Fitz. Cor. 393 (8 Ed. II.); Fitz. Cor. 190,
criticising Y. B. 26 Lib. Ass. 17.
•Dickson's Case, Hetley, 64. But see Rook and Denny, 2 Leon. 192.
B. 8 Ed. III. f. lo; pi. 30; Fitz. Avow. 151, per Schardelow, J.
•Fitz. Cor. 367 (3 Ed. III.).
»Y. B. 44 Ed. III. f. 44, pi. 57; Fitz. Cor. 95. But see Y. B. 7 Hen.
IV. f. 31, pi. 16, Fitz. Cor. 21; and compare Y. B. 4 Ed. IV. f. 11, pi.

'Y

Y.

16, Fitz. Cor. 26.
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be taken killed liimself,* or took refuge

jured the realm,' or died

in

a church and ab-

in prison.**

Finally, since the rule which denied the right of defence
battle to one taken with the " mainour " seems

by wager of

not to have been established before the fourteenth century,*
the appellor was exposed to the risk of defeat and consequent

by reason of the greater ph3'sical skill and
There was the danger, also, that
an appellee of inferior physical ability might fraudulently
vouch as a warrantor an expert fighter, who, as a paid
champion, would take the place of the original appellee.
To avoid the duel with this champion, the appellor must
establish by his sccta or by an inquest that the ostensible
warrantor was a hired champion.''
It is obvious from this account of the appeal of robbery
or larceny that the absence of pecuniary redress against a
thief must sooner or later become an intolerable injustice to
those whose goods had been stolen, and that a remedy would
This remedy was found in the
be found for this injustice.
form of an action for damages, the familiar action of
loss of his chattels

endurance of the appellee.

Trespass de Bonis Asportatis

The

recorded instances of trespass in the royal courts
In the " Abbreviatio Placi-

prior to 12.52 are very few.

torum " some twenty-five cases

of appeals of different kinds

are mentioned, belonging to the period 1194-1252, but not a
•FiU. Cor. 318 (3 Ed. III.).
»Y. B. 30 Ed. I. 527; Fitz. Cor. 102 (3 Ed. III.). But sec FiU. Cor.
380 (12 Ed. II.) semble, and Y. B. 26 Lib. Ass. 32, FiU. Cor. 194
(femhif), contra.
•Y. B. t Ed. IV. f. 11, pi. 16, Fitz. Cor. 26. But see ronira, Fitr.
Cor. 379 (12 Ed. II.) and Fitz. Forf. 15 (U Ed. III.). In flic Inst half
nf the fourteenth century this rule wiis so far relaxed that tlic pursuer
niiplit rernver his chattels if the conviction of the thief was prevented
In- his stnndinp mute.
Y. B. 26 Lib. Ass. 17; Y. B. It Lil>. Ass. 30;
Y. B. 8 Hen. IV. f. 1. pi. 2, Fitz. Cor. 71; or claiminp benefit of clcrpj-:
Y. B. 1 Men. IV. f. 4, pi. 5; Y. B. 10 Hen. IV. f. 5, pi. IH, FiU. Cor.
466; Y. B. 2 H. III. f. 12. pi. 31; Y. B. 3 Hen. VII. f. 12, pi. 10.

'Supra,

n. 9, p. 419.

•The appellor succeeded in doinp so in the case reported in Sel. PI.
Cor, 1 Selci. .Soc'y. N'o. 192, and the champion with special leniency was
condemned to the' loss of one of his feet, instead of losing both foot and
flst
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In the year 37 Henry III. (152521253) no fewer than twenty-five cases of trespass are recorded, and from this time on tiie action is frequent, while
single case of trespass.

appeals are rarely brought.

It

the writ of trespass was at

first

reasonable to suppose that
granted as a special favor,

is

and became, soon after the middle of the fourteenth century,
a writ of course.

The

An

introduction of this action was a very simple matter.

original writ issued out of

Chancery directing the

sheriff

to attach the defendant to appear in the King's Bench to anplaintiff.
The jurisdiction of the King's Court was
based upon the commission of an act vi et armis and contra
pacem regis, for which the unsuccessful defendant had to
These words were therefore invariably inserted
pa}' a fine.

swer the

in the declaration.

Indeed, the count in trespass was identical

with the corresponding appeal, except that

it

omitted the

ad damnum clause, and
armis for the words of felony,

offer of battle, concluded with an

substituted the words vi et

feloniter, felonice, in felonia, or in robberia.

—

The count

in

the appeal was doubtless borrowed from the ancient count in
the popular or communal courts, the words of felony and

contra pacem regis being added to bring the case within the
jurisdiction of the royal courts.

The procedure

^

much more

ex-

peditious than that of the popular courts, the trial was

by

of the King's Courts was

jury instead of by wager of law, and judgment was satisfied by levy of execution and sale of the defendant's property,
whereas in the popular courts distress and outlawry were
the limits of the plaintiff's rights.
As an appeal might be
brought for the theft of any chattel worth \'2.d. or more, and
as the owner now had an option to bring trespass where an
appeal would He, there was danger that the royal courts
would be encumbered with a mass of petty litigation. To
meet this threatened evil the Statute 6 Ed. I. c. 8 was passed,
providing that no one should have writs of trespass before
"^

' As
there was no appeal for a trespass upon land, Sel. PI. Cor.
(Seld. Soc'y), No. 35, the action of trespass quare clausum fregit was
brouirht into the royal courts directly from the popular courts.
'In one case the defendant offered wager of battle and the plaintiff
agreed, but the court would not allow it Y. B. 32 & 33 Ed. I. 319.
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justices unless he swore by his fuith that the goods taken

away were wortli
The plaintiff's

-tO sliiUiiigs

riglit

in

at the least.

trespass being the same as the

appellor's rigiit in thu appeal,

wc may consider them together.

Bracton says the appeal is allowed " utruin res quae ita
subtracta fucrit, extiterit illius appeliantis jiropria vel alBritton and I'leta
terius, dum tamcn de custodia sua."
are to the same effect.^ The right is defined with more pre"In these actions
cision in the "Mirror of Justices":
'

(appeals) two

rigiits

may

be concerned,

—

the right of pos-

where a thing is robbed or stolen from
wlio had no right of property in it
possession
of
one
the
where
the
thing had been lent, bailed, or let) ;
(for instance,
the
right
of
property,
as is the case where a thing is
and
stolen or robbed from the possession of one to whom the
property in it belongs." ^ The gist of the plaintiff's right
was, therefore, possession, either as owner or as bailee. * On
the death of an owner in possession of a cliartcr the heir
was constructively in possession, and could maintain trespass
against one who anticipated him in taking physical possessession, as is the case

sion of the charter.

The

bailor could not maintain an appeal, nor could he main-

tain the analogous

law.^

^

He had

Ancfangsklage of the

earlier

Teutonic

given up the possession to the bailee, retain-

ing only a chose in action. For the same reason the bailor
was not allowed, for many years, to recover damages in trespass. As early as 1323, however, and, doubtless, by the fiction that the possession of a bailee at will was the possession
of the bailor also, the latter gained the right to bring trespass.''

In 1375 Cavendish, J., said, "

He who

has property

'Brnrt. 111. To thp same rffect. Brnct. 103 b, U6 n.
•1 Nidi. Britt. .5fi; Flotn, I.ili. 1, c. 39.
•Book II. 0. 16 (.Srld. SiH-'y).
' For instiinros of iipprnls liv Imilees src Sel. Plens of tlio Crown, Xos.
88 nnd 12(i, nnd for n recognition of the bnilee's right in Inter times
Fitz. Cor. 100 (45 Ed. III.); Y. B. 2 Ed. IV. f. IS, pi. 7; Kcilw. 70,
pi. 7.

•V. B. Ifi Ed. 11. inO; Y. B. 1 Ed. III. f. 23, pi. 11. The owner
could not tinve tlic nrtion iigninst n second trespasser, for the pos.session
of the (Irst trespasser, licing adverse to owner, could not be regarded
as constructively the owner's.
•1 Brnnncr. Deutsche Hechtspeschichte, .lOO.
'Y. B. 16 Ed. II. MOj Y. B. 6 Ed. III. f. 2, pi. 5.
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6i.

may have
recovers

has been

and he who has custody another writ of

trespass,

And Persay answered

trespass."

first shall
tlic

:

" It

is

true, but he wlio

oust the other of his action."

And

^

this

law ever since, where the bailment was at the

The innovation was not extended to the
case of the pledgor, ^ or bailor for a term. ^
will of the bailor.

This same distinction between a bailment at will and a
is pointedly illustrated by the form of
" If the
indictment for stealing goods from the bailee

bailment for a time

:

owner parts with the right of possession for a time, so as
to be deprived of the legal power to resume the possession
during that time, and the goods are stolen during that time,
they cannot be described as the goods of such owner; but
if the owner parts with nothing but the actual possession, and
has a right to resume possession when he thinks fit, the goods

may be described either as
The ground of the decision

his goods, or his bailee's.
in

Rex

r.

Belstead and

.

Rex

,

.

v.

Brunswick was that the owner had parted with the right of
had nothing but a reversionary
*
interest, and could not have brought trespass."
it
is
probable
In like manner,
that for an estray carried
off trespass might have been brought by either the owner
or the lord within the year and a day- ^ A servant could
not bring trespass unless he had been intrusted with goods
as a bailee by or for his master. ® Nor could a servant maintain an appeal without his master. "
Trespass was an action for damages only, ^ i. e. a strictly
possession for the time, he

'Y. B. 48 Ed. III. f. 30, pi. 16.
Y. B. 10 Hen. VI. f. 25, pi. 86.
"Ward V. Macaulay, 4 T. R. 489.
* Per Bayley, B., as cited in 2 Russ. Crimes (5th ed.), 245.
=
»

The same

distinction is made in 1 Hale P. C. 513.
^Y. B. 20 Hen. VII. f. 1, pi. 1. But in this same case the right of a
distrainor to have trespass was denied.
«Y. B. 2 Edw. IV. f. 15, pi. 7, per Littleton; Heydon's Case, 13 Rep.
69; Bloss V. Holman, Ow. 52, per Anderson, C. J.; Goulds. 66, pi. 10,
72, pi. 18,

s. c.

The master could bring an appeal against a thief and offer to prove
by the body of his servant who saw the theft, and the servant would
accordingly charge the appellee of the same theft, and offer to prove
'

his body.
1 Rot. Cur. Reg. 51 ; 3 Bract. Note Book, No. 1664.
See
also Y. B.'SO & 31 Ed. I. 542; Fitz. Replev. 32 (19 Ed. III.).
»P1. .\b. 336, col. 3. rot. 69 (14 Ed. II.) ; ibid. 346, col. 2. rot. 60 (17
Ed. II) ; Y. B. 1 Hen. IV. f. 4, pi. 5.

bv
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Rut being a substitute for tbc appeal,

successful appellor the stolen res, the measure

of damages would natural!}' be the value of the stolen

res.

This was tbc rule of damages even though the action was
brought by a bailee* or by a trespasser against a second
trespasser.
The rule was at one time thought to be so inflexible as to deprive a bailee for a time of the right to
bring trespass for a wrongful dispossession by his bailor.
Hankford, J., said in one case: " Plaintiff shall not have the
action, because then he would recover damages to the value
of the beasts from him who owned them, and this is not
right.
But the plaintiff shall have an action on the case.
But if a stranger takes beasts in my custody I shall have
trespass against him and recover their value, V)ccause I am
chargeable to my bailor who has the property, but here the
case is different quod Hill and Culpepper, JJ., concetserunt."^
It is needless to say that this is no longer law.

The

plaintiff has

for centuries been allowed to recover in

On the same
was once ruled that a plaintiff could not have
" for, as
trespass if his goods had been returned to him
Fulthorp, J., said, the plaintiff ought not to have his goods
and recover value too, therefore he should recover damages
in trespass on the case for the detainer."*
But Paston, J.,
trespass against the bailor his actual loss.'

principle

it

;

said the jurors should allow for the return of the chattel in
assessing the damages, and his view has, of course, prevailed.''

The

close kinship between the appeal

and trespass explains

the nature of the trespasser's wrong to the plaintiff. A robber or tliicf dispossesses the owner with the design of ex-

cluding him from
essentially the

all enjoyment of the chattel.
His act is
same as that of one who ejects another from

y.

n. 11 Hon. IV. r. 23. pi. +6; Y. B. a F.H. IV. f. 6. pi. 5: Hevdon's Case, 13 Hep. fi7, fif); Swire r. I.onrli. 18 C. B. x. 8. 479. There
nrc iiiimrrnii<i rnsrs in this nitintrv to the snnip effcrt.
.Spo, hmvevrr,
Claridpe r. South Sfnffortlshlro Co., [1892], 1 Q. B. i22.
[Overruled
by The Winkfield (l!)(h?] P. 43.)
»V. n. II Men. IV. f. 33. pi. 46.
•Ilevdon's Cnse, 13 Hep. 67. fiO; Brierlv r. Kendnll. 17 Q. B. 937.
•Y. n. 31 Hen. VI. f. 1.5. n|. 39.
•Br. Ah. Tresp. 931. 1.30; Chinnery r. Vinl. 5 H. & X. 988. 995. See
also Y. B. 31 &
Ed. I. 589. [Y. B. 1 Hen. VI. 7, pi. 30.]
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his land,

i.

c, a disseisin.

Indeed, in

many

cuperiitory appeal of robbery or larceny

the assize of novel disseisin.

It

is

is

respects the rc-

the analogue of

not surprising, therefore,

to find that trespass for an asportation would not

lie

origi-

nally except for such a dispossession as in the case of land

would amount to a disseisin.' If, for instance, a chattel was
taken as a distress, trespass could not bo maintained.^ ReIn 14-iT the Commons prayed
plevin was the sole remedy.
for the right to have trespass in case of distress where the
goods could not be come at.^
In one respect trespass differed materially' from the appeal
and also from the assize of novel disseisin. The disseisee
and the owner of the chattel could recover the land or the
But the
chattel from the grantee of the disseisor or thief.
dispossessed owner of a chattel could not bring trespass for
the value of the chattel against the grantee of the trespasser.*
Even here, however, the analogy did not really fail. Trespass was an action to recover damages for a wrong done to
the plaintiff by taking the chattel from his possession. The
grantee of the trespasser had done no such wrong. There-

no damages were recoverable, and the action failed alSimilarly the grantee of the disseisor had done
no wrong to the disseisee, and therefore, while he must surrender the land, he was not obliged, prior to the Statute of
fore,

together.

Gloucester, to

pay damages

to the demandant.'*

On

the con-

Trespass for the destruction of a chattel has been allowed from very
Y. B. 1 Ed. II. 41; Y. B. 11 Ed. II. 344; Y. B. 2 Ed. III.
Watson v. Smith, Cro. El. 723. There is in the Begistrum
Brevium no writ of trespass for a mere injury to a chattel, not amounting to its destruction.
Presumably it was thought best that plaintiffs
should seek redress for such minor injuries in the popular courts. There
is an instance of such an action in 1247 in a manorial court of the Abbey
of Bee. Sel. PI. Man. Ct. (Seld. Soc'r) 10. In later times the remedySlater v. Swan, 2
in the King's Bench was bv an action on the case.
Finally,
Stra. 872.
See also Marlo'w v. Weekes, Barnes' Notes, 452.
trespass was allowed without question raised. Dand v. Sexton, 3 T. R.
'

early times.
f. 2," pi. 5
;

37.

Ab. 265.

=

P1.

'

5 Rot. Pari. 139 b.

8 (32 Ed. I.).
(The petition i6id. 399 a seems to be the same

col. 2, rot.

petition.)

*Y. B. 21 Ed. IV. f. 74, pi. 6; Day v. Austin, Ow. 70; "Wilson v.
Barker, 4 B. & Ad. 614.
> Bract. 164, 172, 175 b; 9 Bract. Note Book, No. 617;
Y. B. 37 Hen.
VI. f. 35, pi. 22; Y. B. 13 Hen. VII. f. 15, pi. 11; Symons v. Symons,
Hetl. 66.

TORTS
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tniiv, the deumndnnt was in miscricordia if lie cliiirgcd the
By the same reasoning, just as the

grnntue with disseisin.'

owner of a

dispossessed

cliattcl

could

not

have trespass

against a second trespasser,^ so the (Kniiindant could not recover damages from a second disseisor. ^ The wrong in each
case was against the

first

trespasser or disseisor,

who had

gained the fee simple or property, although a tortious fee
simple or property.

The

view here suggested, that the defendant's act in tres-

pass dc bonis asporfatis was essentially the same as that of a
disseisor in the case of land, has put the writer upon the

track of what he helievcs to he the origin of the familiar
distinction in the law of trespass ab initio between the abuse

of an authority given by law, and the abuse of an authority

given by the party, the abuse making one a trespasser ab
in the other.
As we have seen,
was
replevin, and not
the proper action for a
wrongful distress.
If, however, when the sheriff came to
replevy the goods, the landlord, claiming the goods as his
own, refused to give them up, the replevin suit could not go
on
the plaintiff must proceed either by appeal of felony,
or by trespass.* The defendant by this assumption of dominion over the goods and repudiation of the plaintiff's right
was guilty of a larceny and trespass. Even if the defendant

initio in the

one case but not
trespass,

;

allowed the sheriff to replevy the goods, he might afterwards
in court stop the action

of ownersliip.

The

peal or trespass.

Early

in

the

by a mere

assertion, without proof,

plaintiff as before

was driven to

his

ap-

''

reign of

Edward

III.

the law

was so far

•9 Brnrt. Note Book, Nos. 617 and 1191.
'Y. B. 21 Ed. IV. f. 74, pL 6. See Essay No. fi7, po»t.
"Br. 172.
'"If tlic taker or detainer admit the l)niliff to view, and avow the
distrained to l>e Ills property, so that the plaintiff has nothing
therein, then the jurisdietion of tlie sheriff and liailiff ceases.
And if the
plaintiff is not a villein of the deforeer, let him immediately raise hue
and cry; and at the first eoimty court let him sue for his ehattcl, as
heinp rohhed from him, bv appeal of felnnv if he thinks fit to do so."
thinjf

1 .Vieh. Britt. i:».
In Y. U. ii Sc .'2 F,d. I. iofi. counsel lieinp asked why
the distrainor did not avow ownership when the sheriff came, answered;
"If we had avowed ownershij) he would have sue<l an a]>peal against

n«.*'

•Y. B. 33

&

33 Ed.

I.

54.
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changed that the defendant's claim of ownership would not
defeat the replevin action unless
the troods to the sheriff.^

But

deliverance of

the old rule continued,

writ, de proprietate

the

before the sheriff, until,

probanda, the

plaintiff

a deliverance in
was enabled to continue the replevin action as
of a

if

by the
procured
spite of the defendant's claim and thus

distrainor claimed ownership

new

made before

But the

voluntary deliverance.

was optional with the

plaintiff.

in

the case

resort to this writ

He might

still,

if

he pre-

In
recusant defendant as a trespasser.
Rolle's Abridgment we read " If he who has distrained detains the beasts after amends tendered before impounding,
ferred, treat the

:

he is a trespasser ab initio. 45 Ed. III. 9 b. Contra, Co. 8,
Six Carpenters, 147."
What was true in the case of a distress was equally true
of an estray. " If the lord avow it to be his own, the person
'^

demanding

it

may

either bring an action to recover his beast

as lost (adirree) in form of trespass, or an appeal of larceny,
of felonj'." ^ In 1454 Prisot, J., in answer to counsuggestion that, if he lost a box of charters, he should
have detinue, said " I think not, for in your case you shall
notify the finder and demand their surrender, and if he re-

by words
sel's

:

fuses,

by the

you

shall

have an action of trespass against him for
began with the
:

finding he did no wrong, but the tort

detention after notice."*

On

the other hand, a bailee who, in repudiation of his

bailor's rights, refused to give

was never chargeable as a

back the chattel on request

thief or trespasser.

*

Unhke

the

' The argument of the
defendant, " And although we are come to
court on your suit, we shall not be in a worse plight here than before
the sheriff; for you shall be driven to your writ of trespass or to your
appeal, and this writ shall abate," though supported by the precedents,
was overruled. Y. B. 5 Ed. III. f. 3, pi. 11; see Essay No. 67, post.
'2 Roll. All. 561 [G], 7. The Year Book supports 'Rolle.
Xich. Britt. 68. See ibid. 215: " Xo person can detain from another birds or beasts, ferae naturae, which have been domesticated, without being guilty of robbery or of open trespass against our peace, if due
pursuit be made thereof within the year and day, to prevent their being
claimed as estravs."
*Y. B. 33 Hen. VI. f. 26, pi. 12.
= Y. B. 16 Hen. VII. f.
2, pi. 7; 1 Ames & Smith, Cases on Torts,

n

252, 253, n.

1.

430
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distrainor or finder,

who took

TORTS
the chattel without

tlic

consent

of the owner but by virtue of a rule of law, the bailee did not
acquire the possession by a tnkinpf, hut by the permission

and delivery of the bailor. Hence it was natural to say that
a subsequent tort made one a trespasser ab initio if he came
to the possession of a chattel by act of law, but not if he
came to its possession by act of the party. The rule once
established in regard to chattels was then extended to trespasses upon realty and to the person.

The subsequent
is

history of the doctrine of trespass ab initio

certainly curious.

There seems

to be no indication in the

up the chattel
would make the distrainor or finder a trespasser. But in the
case, in which Prisot, C. J., gave the opinion already quoted,
Littleton, of counsel, insisted that detinue and not trespass
was the proper action against the distrainor or finder for
refusal to give up the chattel on demand, but admitted that
trespass would lie if they killed or used the chattel. ' Littleton's view did not at once prevail. ^
But it received the
sanction of Coke, who said that a denial, being only a nonfeasance, could not make one a trespasser ab initio;^ and
old books that anytliiiirj hut a refusal to give

their opinion has ever since been the established law.

gular departure

ways

—

this of Littleton

the doctrine of trespass ab initio

the very cases in which

it

had

its

A

sin-

and Coke from the ancient
origin

inapplicable to

!

'
" If I refuse to (five up the distress, still he shall not hnve trespass
npninst me, but detinue, bocniise it was lawful at the hepinninp when
but if I kill theni or work Ihcm for my own acI ti)i)l\ the distress;
count, he shall have trespass. .So hero, when he found tlic charters it was
lawful, and although he did not pive them up on request, he shall not have
no more
trespass, but detinue apainst me, for no trespass is done yet
than where one delivers poods to me to keep and redeliver to him, and
I detain them, he shall never have trespass, but detinue apainst me ra«»<i
qua fuprn." Y. B. 31? Men. W. f. Ofi. pi. 1?.
'.Sec Littleton's own si aliment when judpe in Y. B. 13 Ed. IV. f. 6,
pi. 2.
Aecordinp to Y. B. 2 Rich. III.' f. 15, pi. SO: "If was said by
some that if one loses his poods and another finds them, the loser may
have a writ of trespass if lie will, or a writ of detinue." In East p.
Ne«inan (15n,5), (lolds. l.i?, pi. 7f). a finder who refused to pive up the
(foods to the owner was held puilty of a conversion, Fenncr. .1., sayinp:
" For when 1 lose my poods, and they come to your hands by findinp,
and you deny to deliver them to me, I shall have an action of trespass
apainst vnu, as 3.T lien. VI. is."
Isaac V. Clark, 1 HuU. R. 136.
;
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Rei'levin

The

of trespass dc bonis asportatis,
was a taking from the plaintiff's possesThe trespasser, like a dission under a claim of dominion.

as

gist of the action

we have

seisor,

seen,

acquired a tortious property.

would not

lie

for a wrongful distress

;

Trespass, therefore,
for the distrainor did

not claim nor acquire any property in the distress. This is
shown by the fact that he could not maintain trespass or
trover if the distress was taken from him on the way to the
pound, or taken out of the pound,* but must resort to a writ
of rescous in the one case, and a writ of de parco fracto in
In these writs the property in the distress
the other case.
was either laid in the distrainee, or not laid in any one.
But the distrainee, although debarred from bringing trespass, was not without remedy for a wrongful distress. From
a very early period he could proceed against the distrainor
by the action, which after a time came to be known as Replevin.
This action was based upon a taking of the plaintiff's chattels and a detention of them against gage and
pledge. Hence Britton and Fleta treat of this action under
the heading " De Prises de Avers " and " De captione averiorum," while in Bracton and the Mirrour of Justices the corresponding titles are " De vetito namio " and " Vee de
Naam." In the first part of this paper it was shown that
the action of replevin was originally confined to cases of taking by way of distress,^ but that in the reign of Edward III.
But the
it became a concurrent remedy with trespass.
change was for centuries one of theory rather than of prac-

'

•
" The distrainor neither gains a general nor a special property, nor
even the possession in the cattle or things distrained; he cannot maintain trover or trespass. ... It is not like a pledgee, for he has a property for the time; and so of a bailment of goods to be redelivered,
bailee shall have trespass against a stranger, because he is chargeable
over." Per Parker, C. B., Rex v. Cotton. Parker, 113, 131. See also Y.
B. 21 Hen. VII. f. 1, pi. 1; Whitlv r. Roberts, MoClell. & Y. 107. 108;
2 Selw. N. P. (1st ed.) 1362; 2 Saund. (6th ed.) i~ b, n. (c).
" He shall not show in the writ to whom the property of the cattle
doth appertain, unless he choose to do so." Fitz. X. B. 100. Compare
Bursen r. Martin, Cro. Jac. 46, Yelv. 36, 1 Brownl. 192, s. c, in which
case a count in trespass " Quare equum cepit a persona querentis " was
adjudged bad for not alleging the horse to be " suum."
' Supra,
See also Essay No. 67, post.
p. 428.

'
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yil.

In

tice.

tlic

four luindrcd years preceding this century there

are slriiy dicta, but,
replevin would

We

TOUTS

lie

it

is l)ellL'vi.'(i,

no

ri'])<)rti(l

decision that

against any adverse taker but a distrainor.

need not be surprised, therefore, at Blackstone's statethat rej)lcvin " obtains only in one instance of an un-

ment

lawful taking, that of a wrongful distress."^

Lord RcdcsShannon,^ dissented from this statement,
saying that replevin would lie for any wrongful taking, and
*
liis opinion has been generally regarded as law.
But the
Shannon

dale, in

r.

attempt to extend the scope of the action so as to cover a
wrongful detention without any previous taking was unsuccessful.^ From what has been said, it is obvious that replevin
has played a very small part in the history of trover, and we
may therefore pass without more to the last and, for the purpose of the present essay, the most important of our four
actions, the action of

Detinue

The

appeal, trespass, and replevin were actions ex delicto.

Detinue, on the other hand,

in its

original form, was an ac-

was a conwas founded on a bailment; that is, upon

tion ex contractu, in the same sense that debt

tractual action.

It

a delivery of a

chattel to be

redelivered.

miglit be at will or for a fixed term, or

the case of a pledge.
is

shown

in several

In the

The bailment

upon condition,

The contractual nature

as in

of the action

ways.

place the count must allege a bailment,

first

a traverse of

®

this allegation

was an answer

' See
Mrllor v. I.enther, 1 K. & B. 619. Replevin nftninst one,
took ns finder, was iillowed in Taylor v. James, Godb. 150, pi. 195.
•3 ni. Com. Itfi.

•1 Srh.

&

•Grorpc
'Mennie

r. Chiimliers, 11

l.cf.

and

to the action.

who

337.

M. & W.

119.

Blake, 6 E. & B. Ml. In many jurisdictions in this
conntry, however, with or without the aid of a statute, replevin became
concurrent with di'tlniio.
* A tmyer could also lirinp detinue apainst the seller for the chattel
sold but not delivered.
But the position of the seller after the barfrain
was essentinllv that of a bailee. For an earlv case of detinue bv a
The count
buyer, see .Sel. PI. Man. Cts., 2 Seld. .Soc'y ('l-275), 1:18.
for such a case is (riven in A'ooff ynrrationet, f. 68. See al.so Y. B. 91

&

Ed. in. f. H, pi. 2.
Kd. II. 78; Y. B. 6 Ed. II. 192. Compare Y. B. 20 & 21
'Y. B.
Ed. I. 193. After the scope of detinue was enlarged, a traverse of
-.i

C,}.
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Again, detinue could not be maintained against a widow

in

possession of a cliattel bailed to her during her marriage,
Nor, for the same reabecause " cle nc se pcut obligor." *
lie jigiiinst husband mid wife on a bailment to them both." Thirdly, on a bailment to two or more
persons, all must be joined as defendants, for all were parOn the same principle, all who joined
ties to the contract.'
in bailing a chattel must be joined as plaintiffs in detinue.'*
On the other hand, on the bailment by one person of a thing
belonging to several, the sole bailor was the proper plaintiff.^'
For it was not necessary in detinue upon a bailment, as it
was in replevin and trespass, to allege that the chattels deFourthly, the
tained were the " goods of the plaintiff."
gist of the action of detinue was a refusal to deliver up the

son, would the action

'^

chattel on the plaintiff's request

;

that

is,

a breach of con-

was indeed urged in one case
as an objection to the action, although the inability was due
to the active misconduct of the defendant. " Brown. If you
bail to me a thing which is wastable, as a tun of wine, and I
perchance drink it up with other good fellows, you cannot
have detinue, inasmuch as the wine is no longer in rerum
natura, but you may have account before auditors, and the
value shall be found." This, Newton, C. J., denied, saying
detinue was the proper remedy.^
It may be urged that the
detinue in this case was founded upon a tort. But in truth
the gist of the action was the refusal to deliver on request.
This is brought out clearly by the case of Wilkinson v.
tract.

Verity.*

Inability to redeliver

The

defendant, a bailee, sold the chattel intrusted

Gledstane v. Hewitt, 1
the bailment became an immaterial traverse.
Cr. & J. 565; Whitehead v. Harrison, 6 Q. B. 423, in which case the
court pointed out a serious objection to the modern rule.
'Y. B. 20 & 21 Ed. I. 189.
»Y. B. 38 Ed. III. f. 1, pi. 1; 1 Chitty PI. (7th ed.) 104, 188.
8Y. B. 7 Hen. IV. f. 6, pi. 37.
•Atwood V. Ernest, 13 C. B. 881.
^Y. B. 8 Ed. II. 270; Y. B. 49 Ed. III. f. 13, pi. 6, because "they
(the owners) were not parties to the contract and delivery;" Bellewe,
Det. Charters, 13 R. II.
" Whitehead v. Harrison, 6 Q. B. 423, citing manv precedents.
'Y. B. 20 Hen. VI. f. 16, pi. 2. To the same effect, 7 Ed. III., Stath.
Abr., Detinue, pi. 9; Y. B. 17 Ed. III. f. 45, pi. 1; 20 Ed. III., Fitz.
Abr. Office del Court, 22.
»L. R. 6 C. P. 206; Ganley v. Troy Bank, 98 N. Y. 487, accord.
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KIcvcn ycnrs
dcmiindcd the rcdclivi-rv of
to his care.

TUIiTS
conversion the

ftftcr this
tin.-

cliiittol,

refusal obtiiined judf^nient a^iiiiist liim on

contract, altliough

by

tlie

upon the

aiul

tlie

lireach of the

claim based upon the tort was barred

the Statute of Limitations.

The breach

vious where the bailee was charfjfed

in

of contract

is

ob-

detinue for a ])ure non-

feasance, as where the goods were lost.

^

Fifthly, bailees were

cliargeable in assumpsit, after that action

common

liiiilor

bailee's

had become the

remedy for the breach of parol contracts.^

P'inally,

we

find, as

the most striking illustration of the

contractual nature of the bailment, the rule of the old Teutonic law that a bailor could not maintain detinue against

any one but the

bailee.

If the bailee bailed or sold the goods,

or lost possession of them against his
purchaser, and even the
bailor.
in

thief,

This doctrine maintained

Germany and France.*

will,

the sub-bailee, the

were secure from attack by the
itself

with great persistency

In England the ancient tradition

was recognized in the fourteenth century. In 13.51 Thorpe
(a judge three years later) said: " I cannot recover against
any one except him to whom the charter was bailed."* Belknap (afterwards Chief Justice) said in 1370: "In the lifetime of the bailee detinue is not given against any one except
the bailee, for he is chargeable for life."''
Whether it was
ever the law of England that the bailor was without remedy,
if the bailee died in possession of the chattel, must be left
an open question. ® In a case of the year 1323 it was gener' Reeve
r. Palmer, 5 C. B. n. 9. 84.
The cnrly nuthoritics arc cited
by Professor Beale in Essay No. 54, ante.
MVhcatley p. Lowe, Palm. 28; Cro. Jac. 668, s. c. Sec Essnv Xo.

59, ante.

•Hcuslcr, Die Gewere, 187; Carlin, N'icmand knnn aiif cinon Andcrcn
melir Hcclit Ulicrtrapeii als cr sclhst hat, 4-, 48; Joljbc-Duval, La
KcvciKllcation c)cs M<mi1)1cs, 80, 165.
'Y. n. 24 Kd. III. f. H, .\, pi. 33.
"V. n. 43 Ed. III. f. 3, j.l. 11.
'In Scl. Cas. in Ch., 10 Scld Soc'y Xo. 116 (1413 1417), a plaintiff,
before goinp to Jcnisnlcm, had liiiilcd a coffer containinp title deeds and
money to his mother. Tin- nnillirr dird durinj; his ahscncc, and her
husband, the plaintiff's stepfather, refused to pive up the coffer to the
son on his return. The plaintiff brouprht his bill in chancery allcfong
that "because he fstepfather] was not privy or party to the delivery
of the coffer to the wife no action is maintainable at common law,
to the grievous daniape," etc., "if he be not succoured by your most
(fracious lordship where the common law fails him in this case."
See
also Y. n. 20 d 2\ Ed. I. 189.

'
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allj

agreed

tliat

the executor of a bailee was liable in detinue.

who alleged a bailment of a
deed to A, and that the deed came to the hands of the defendBut

the plaintiff in that case,

ant after A"s death, and that defendant refused to deliver
on request, failed because he (?!d not make the defendant
privy to A as heir or executor. Afterwards, however, the
law changed, and it was good form to count of a bailment to
A, and a general devenerunt ad manus of the defendant after
A's death. " Belknap's statement also ceased to be law, and
detinue was allowed in the lifetime of the bailee against any

one in possession of the chattel. ' In other words, the transformation in the manner just described, of the bailor's re-

an unrestricted

stricted right against the bailee alone, to

right against any possessor of the chattel bailed, virtually

converted his right ex contractu into a right
It

is

interesting to

compare

this

in

rem.

transformation with the

extension at a later period of the right of the cestuy que
trust.

In the early days of uses the cestuy que use could

not enforce the use against anj^ one but the original feoffee
to uses. In 1482 Hussey, C. J., said: " When I first came to
court, thirty years ago,

court that

if

a

man had

it

was agreed

latter died seised so that his heir

no subpcena would

lie." *

in

a case by

enfeoffed another in trust,

was

in

all

the

if

the

by descent, that then

Similarly, the husband or wife of

^
Nor was
any remedy against the grantee of the feoffee
to uses although he was a volunteer, or took with notice of the
use, because as Frowicke, C. J., said, " The confidence which

the feoffee to uses were not bound by the use.
there at

first

'Y. B. 16 Ed. II. 490.
'Y. B. 29 Ed. III. 38, B. per WUby, J.; Y. B. 9 Hen. V. f. U, pi.
Paston, J. "The count is good
23; Y. B. 9 Hen. VI. f. 58, pi. 4.
enough notwithstanding he does not show how the deed came to defendant, since he has shown a bailment to B (original bailee) at one time."
" He ought to show how it came to defendant."
Paston, J.
Jlartin, J.
" No, for it may be defendant found the deed, and if what you say is
law, twenty records in this court will be reversed."
'Y. B. 11 Hen. IV. f. 46, B, pi. 20; Y. B. 12 Ed. IV. f. 11, pi. 2,
and f. 14, pi. 14; Y. B. 10 Hen. VII. f. 7, pi. 14.
*Y. B. 32 Ed. IV. f. 6, pi. 22. In Keilw. 42, pi. 7, Vavasour, J.,
said, in 1501, that the subpcena was never allowed against the heir
until the time of Henry VI., and that the law on this point was
changed by Fortescue, C. J.
'Ames, Cases on Trusts (3d ed.), 374, n.
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the feoffor

in

])ut

person of his feoffee cannot descend

tlic

to his heir nor pass to the feoffee of the feoffee, but the latter
fi-offoe

is

own

to his

use, as the law

of llenr}' IV. [\'I.?]."

One

*

is

was taken

until the time

struck by the resemblance

between this remark of the English judge and the German
proverb about bailors: "Where one has put his trust, there
nuist he seek it again."
The limitation of the bailor at

conunon law, and the cestui que trust in equity, to an action
or suit against the original bailee or trustee, are but two
illustrations of one characteristic of primitive law, tlie inabil-

an obligation without the actual agreement of

ity to create

the party to be charged.^

A

trust, as every one knows, has been enforceable for cen-

any holder of the title except a purchaser for
But this exception shows that the

turies against

value without notice.
cestui que

tru.it,

unlike the bailor, has not acquired a right

This distinction is, of course, due to tlie fundamental
difference between common-law and equity procedure.
The
in rem.

common

law acts

that

ingly,

in

The judgment

rem.

in

detinue

is,

the plaintiff recover the chattel, or

accord-

its

value.

Conceivably the common-law judges might have refused to
allow the bailor to recover in detinue against a bona fide purit against a purchaser in market
would have involved a weighing of ethical

chaser, as they did refuse

But

overt.

this

considerations altogether foreign to the medieval

thought.

mode of

Practically there was no middle groiuid lietween

restricting the bailor to an action against his bailee, and
giving him a right against any possessor. Equity, on the
otlur iiand, acts only in per.ionam, never decreeing tliat a
plaintiff

what

in

recover a res, but that the defendant surrender
justice he cannot keep.

fide j)urciiaser or a volunteer
'

Anon., Kcilw.

tfi,

pi. 7.

is

A

decree against a mala

obviously just; but a decree

Sec also Ames, Cnses on Trusts (2d cH.),

98-2-9S5.
'

Wo

ninn seincn

GInuhrn gelassen

h/it,

dn ninss

niiin

ihn

wicdcr

siiclirn.

'This sump
upon promises

llio
Into drvrlopment of assumpsit
nnd of (;ii/i.»i'-oontrnots. The necessity
of the invention of the writ qunre rjeril infra Irrminum iis a remedy
for a termor, who had lieen ousted l)y his landlord's vendee, was due
to this same primitive conception, for the vendee was not chnrgenhle hy

innliility

iniplird

the landlord's contract.

oxplnins

in

fart,

6.',.

an innocent purcliascr, wlio has acquired the legal

aiifainst
title to

In
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the res, would be as obviously unjust.

all

the cases of detinue thus far considered the action

was brought by a

bailor, either against the bailee or

subsequent possessor.

We have

now

some

to consider the extension:

of detinue to cases where there was no bailment.

Legal pro-

ceedings for the recovery of chattels lost were taken, in the
earliest reported cases, in the popular courts.
The connuon
case was doubtless that of an animal taken as an est ray

by
made due proclamation
of the estray, and no one claimed it for a year and a day,
the lord was entitled to it. But within the year and day the
loser might claim it, and if he produced a sufficient secta,
or body of witnesses, to swear to his ownership or loss of the
animal, it was customary for the lord to give it up, upon
the owner's paying him for its keep, and giving pledges to
restore it in case of any claim for the same animal being
made within the year and day.' There is an interesting
case of the year 1234', in which after the estray had been
delivered to the claimant upon his making proof and giving
the lord of a franchise.

If the lord

pledges, another claimant appeared.

It

is

to be inferred

from the report that the second claimant finally won, as he
produced the better secta.^ If the lord, or other person in
whose hands the estray or other lost chattel was found, refused to give it up to the claimant, the latter might count
against the possessor for his res ad'irata, or chose adirree,
that is, his chattel gone from his hand without his consent ; *
or he might bring an appeal of larceny.* According to
'Sel. PI. Man. Cts., 2 Seld. Soc'y (1281), 31.
"Maud, widow of
Reginald of Challon, lias sufficiently proved ttiat a certain sheep (an
estray) valued at 8d. is hers, and binds herself to restore it or its price
in case it shall be demanded from her within year and day; pledges
John Ironmonger and John Roberd; and she gives the lord 3d. for
his custody of it." There is a similar case in the Court Baron, i Seld.

Soc'v (1324), 144.
'3 Bract. Note Book, No. 1115.
'Adiratus is doubtless a corruption of adextratiis, i. e., out of hand.
In the precedents of trover and detinue sur trover in Coke's Entries,
the plaintiff alleged that he casually lost the chattel "extra manus et
possessionem." Co. Ent. 38, pi. 31; 40, pi. 32; 169, d, pi. 2.
* " And if the lord avow it to be his own, the person demanding it
may either bring an action to recover his beast as lost (adirree), in
form of trespass, or an appeal of larceny by words of felonv." Brittoii,
f. 27.
See also Britton, f. 46.
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Brncton, fhc pursuer of n thief was allowed " rem simm
petcre ut lulinitiiin per testimoniuin proboruin hotninutn ct
consequi rem suatn quamvis furatam."

si

of Brncton, taken

itself,

l)V

the successful plaintiff

judgment

This statement
would warrant the belief that
the action for a chose aiUrrie had
^

in

for the recovery of the cliattel.

been the fact; but

ment was given

in

it

is

difficult to believe

the popular court.

This

may

have

that such a judg-

No

intinuition

of

such a judgment is to be found in any of the earlier cases.
It seems probable that Bracton meant simply that the plaintiff

might formally demand

his chattel in court as

adiratum,

and, by the defendant's compliance with the demand, recover

For, in the sentence immediately

it.

adds that

— "si
may

if

the defendant will not

following.

comply with

—

his

Bracton
demand,

in hoc ei non obtemperaverit,"
the plaintiff
proceed further and charge him as a thief by an appeal
.

.

.

This change from the one action to the other
by a case of the year 1233.' The count for
a chose ad'.rrce is described in an early Year Book.' The
latest recognition of this action that has been found is a
precedent in Novae Narrationcs, f. 65, which is sufficiently
interesting to be reproduced here in its original form.
of larceny.
is

illustrated

De

Chyval Dfdit

Ceo vous monstre W. &c. que lou

il avoit un son chival de
jour an et lieu, la luy fyst eel
il
alia qucrant dun lieu en autre, et
deniandcr en monstre fayre & raarche et de son chival

colour price dc taunt,
cheval dedire [adirre], et

tiel

luy

fist

tiel

'Rnirt. 150 1). .Spo also Fletn, 55, 63.
'? nrnct. Nolo Book, No. S.n.
The plaintiff "dixit quod idem
Willclnius in pa<-c dei ft Dom. Hepis et lialliviinini in juste detinuit
ci ires poroos qui ei fuerunt addirati, et inde produeit soctam quod
William disporci .sui fuerunt ct ei poroellati et posten addirati."
puted tlie claim, and the plaintiff then eharped William as tlie thief
" et paratn fuit hoc disracionare versus cum, sicut feniinn versus latronem, quod lepnlc eatallum simm noquiter ei contradixit."
'20 Kil. I. KiC. "Note that where a thinjr l)elonpinp to n man is
lost (rnilire), he may count tliat he (the finder) tortiously detains it,
etc., and Inrtionsly for this that whereas he lost (lii fnl rnillrr) the
said Ihinp on surh a day, etc., he (the loser) on such a day, etc., and
found it in the house of such an one and told him, etc., and prayed
him to restore the thinp, hut that he woidd not restore it, etc., to his
damnpe, etc.; and if he will, etc. In this ease the demandant must
prove hy his law (his own hand the twelfth) that he lost the thing."

6i.
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nt- poit oicr t.mquam a tiel jour quil vient
est s. en
et trova son cheval en la garde W. de C. que illonques
eoment
dit
luy
ville,
et
la
mesmc
W.
en
la gard mcsmc eesty
son chival fuit luy adcrere et sur ceo amcna suffisantz proves

nc poet cstc accrtc,

de prover le dit "ehival estrc son, devant les baylliefz et les
gentes de la ville, & luy pria qui luy fist dcliveraunce, et il ceo
faire ne voyleit ne uncore voet, a tort et as damages le dit W.
de XX. s. Et sil voet dcdire &c. [vous avez cy &c. que ent ad
suit bon].

This count points rather to damages than to the recovery
of the horse. It is worthy of note, also, that its place in the
" Novae Narrationes " is not with the precedents in detinue,
but with those in trespass. There seems to be no evidence
of an action of chose adirree in the royal courts. Nor has

any instance been found

in these

courts of detinue

by a

loser

In that year a plaintiff
against a finder prior to 1371.'
brought detinue for an ass, alleging that it had strayed

from him to the seignory of the defendant, and that he one
month afterwards offered the defendant reasonable satisIssue was joined upon the reasonfaction (for the keep).
ableness of the tender.* Detinue by a loser against a finder
would probably have come into use much earlier but for the
fact, pointed out in the first part of this paper, that the
loser

might bring trespass against a

restore the chattel on request.
bailiff alleged

came

finder

who refused to

Indeed, in 1455,* where a

simply his possession, and that the charters
by finding, Prisot, C. J., while admit-

to the defendant

ting that a bailor might have detinue against any possessor
of goods lost by the bailee, expressed the opinion that where
there was no bailment the loser should not bring detinue,
but trespass, if, on demand, the finder refused to give up the
Littleton insisted that detinue would lie, and his
goods.
It was in this case that Little" This declaration per inventionem

view afterwards prevailed.
ton, in an aside, said

:

• In Y. B. 2 Ed. III. f.
2, pi. 5. there is this dictum by Scrope, J.:
" If you had found a charter in the way, I should have a recovery
against vou bv proFcipe quod reddat."
= Y.
B. 44 Ed. III. f. 14, pi. 30. See also 13 Rich. II., Bellewe, Det.
of Chart. Detinue against husband and wife. Count that they found
the charters.

=>¥,

B. 33 Hen. VI.

f.

26, pi. 12.
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for tlic ancient ciccluration and
is a new-found Halliday;
entry has alwa^'s been that the charters ad manus et potscmiioiu-m dcrcncrunt fjencrallv without sliowing liow."
Lit-

persisted,

mode

But tiie new fasliion
rif^lit on this point.'
and detinue snr trover came to be the common

was quite

tleton

of declaring wliercvcr the plaintiff did not found the

action upon a bailment to tlie defendant. In the
of "Liber Intrationum " (1510), f. 22, there

first
is

edition

a count

was possessed of a box of charters
it came to the hands and
possession of the defendant by finding;, and that he refused

allefriiifT

that

tlie plaintiff

that he casually lost

;

so that

it,

it up on request."
The close resemblance between this
precedent and the earlier one from " Novae Narrationes "

to ffive

have occurred to the learned reader. But there is one
In the count for a chose ndirree, it is the plain-

will

difference.
tiff

who

finds the chattel in the defendant's possession.

detinue sur trover the finding alleged

is

In

by the defendant.

And

until we have further evidence that the action in the
popular courts was for the recovery of the chattel and not

for

damages

sur trover

only,

it

seems reasonable to believe that detinue
courts was not borrowed from the

in the king's

action of chose adirrce, but was developed independently out
of detinue upon a general dcvcncrunt ad manus.

ever question there

may

But what-

be on this point, no one can doubt

that detinue sur trover was the parent of the modern action

of trover.

Add

to the precedent in

the " Liber Intrationum " the

single averment that the defendant converted the chattel to
his

own

use,

and we have the count

in trover.

how the action of trover at first
liecame concurrent with detinue, and then effectually supIt

remains to consider

planted

it

until its revival within the last fifty years.

Littleton's romnrk seems to hnve I)cen misnppreliended in !? Pollock
Miiitland, 17i.
Ttic innovation wiis not in allowing detinue wliere
there was no bailment, hut in deserihinp the defendant as n finder. The
old prnetire wius to alleffe simply that the poods eame to the hands
of the defendant, as in Y. B. 3 Hen. VI. f. 19, pi. 31. See also Isaac
In 1655 it was ohjeefed to n count in trover
r. Clark, I Hulst. liS, 130.
and conversion that no finding was alleged, but only a derrnprunl nd
fnanuj. The ohjection was overruled. Hudson r. Hudson, Latch, 214.
'A similar count In Lib. Int. f. 71.
'

&
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There were certain instances in which detinue, in its enscope, and trespass, did not adequately protect
owners of chattels. Neither of these actions would serve, for
larged

instance, if a bailee or other possessor misused the goods,

whereby their value was diminished, but nevertheless delivered
them to the owner on request. The owner's only remedy in
such a case was a special action on the case. We find such
an action in the reports as early as 1461,^ the propriety of
the action being taken for granted by both counsel and
court.
If,

again, after impairing the value of the goods, the

them to the owner
on request, detinue would of course lie. But the judgment
being that the plaintiff recover his goods or their value with
damages for the detention,* if the defendant saw fit to restore the goods under the judgment, the plaintiff would still
have to resort to a separate action on the case in order to
recover damages for the injury to the goods.
This was
pointed out by Catesby in an early case,^ and later by Serjeant iMoore.^ To prevent this multiplicity of actions, the
plaintiff was allowed to bring an action on the case in the
first instance, and recover his full damages in one action.
If a bailee destroyed the chattel bailed, the bailor, as we
have seen, could recover its value in detinue. But if a possessor other than the owner's bailee destroyed the chattel,
if, for instance, the tun of wine which Brown and his " bans
compagnons " drank up, in the case already mentioned, had
come to the hands of Brown in some other way than through
bailment by the owner, it is at least doubtful if the owner
could have recovered the value of the wine in detinue. Brown,
in this case, never agreed with the owner to give up the wine
on request. The plaintiff in detinue must therefore show a

bailee or other possessor refused to deliver

' Y. B. 33 Hen. VI. f.
See also Y. B. 9 Hen. VI. f 60, pi.
44, pi. 7.
10; Y. B. 2 Ed. IV. f. 5, pi. 9, per Littleton; Y. B. 12 Ed. IV. f. 13, pi.
9; Rook V. Denny, 2 Leon. 192, pi. 242.
^See Williams v. Archer, 5 C. B. 318, for the form of judgment in
detinue.
'Y. B. 18 Ed. IV. f. 23, pi. S; "If T deliver my clothes to you to
keep for me, and you wear them so that they are injiired, I shall have
an action of detinue,
and afterwards an action on the case for the
loss sustained bv vour using the clothes."
« (1510)
Keilw. "l60, pi. 2.
.

.

.

.
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would he impossible of goods already deswas
This
the view of liriiin, C. J. This conscrviitive
troyed.
went
far,
indeed, as to deny the owner an action
so
judge
such
circumstances, but on this latter
on the case under
" in contrarin opiiiionc."^
were
other
justices
point the
di'tfntion, wliich

If case

would

lie

against any possessor for misusing goods

of another, and also against a possessor other than a bailee

was inevitable that it
who had destroyed
Such an action was brought against the bailee
the goods.
in a case of the year 1479,' which is noteworthy as being
the earliest reported case in which a defendant was charged
with "converting to his own use" the plaintiff's goods.*
Brian, C. J., was
Choke, J., was in favor of the action.
for the destruction of

should

finallj'

against

it.

tlie

goods,

it

be allowed against a bailee

Choke's opinion prevailed.'*

Later, a wrongful sale was treated as a conversion.

In

1510 the judges said an action on the case would lie against
a bailee who sold the goods because " he had misdemeaned
himself."^
In a word, trover became concurrent with detinue in

all

cases of misfeasance.

Trover also became concurrent with trespass. In 1601
the Court of King's Bench decided that trover would lie for
a taking." In the same year the Court of Common Pleas
was equally divided on the question, but in 1604, in the same
case, it was decided, one judge dissenting, that the plaintiff
might have his election to bring trespass or case. ^ The
IS,

'Y. B. 12 Ed. IV.

f.

13, pi. 9.

per Billinf;, .1.
•Y. B. 18 Kd. IV.

f.

2.3,

•The

pi.

See aLso V. B. 9 Ed. IV.

f.

53. pi.

5.

of cnnvrrsion occurs np.nin in Y. B. 20 Hen. VII.
f. I. pi. 13; Y. B. 20 Men. VII. f. S, pi. IH; Moiintenplc r. Worcester
(15.50), I)y. I-'l II. The earliest ])rcre(lenls usinp the Hiir<ls "converted
Ibid. 8,
to his own use" lire in Uastall's Kntries, l, d, pi. 1 (15t7).
In the reipn of Klizabeth it wius common form to count upon
pi. 1.
a finding and conversion.
•Y. B. IH Ed. IV. f. 23. pi. 5; Y. B. 27 Hen. VIII. f. 25, pl. 3. "It
is my election to hrinp the one action or the other, i. e., detinue or
action on my case nt my pleasure."
"Koilw. I'h'O, pl. 2. To same efTect. Vandrink r. Archer, 1 Ix-on. 221,
a sale hy a fmder. The Judpes thoupht, however, that an innocent sale
would not hv conversion. But this ilirlum is overruled hy the Inter
nuthorilies. Consol. Co. r. Curtis, [1892] 1 Q. B. 495; 1 Kxries & Smith,
Ca.ses on Torts. 328, 3:J,3, n. i.
•Bn.s.sct r. Maynard. 1 Holl, .\h. 105 (M). 5.
' Bishop c. Montague, Cro. El. 824, Cro. Jac. 50.
iillrpalion
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In 1627, in
decision in 1610.'
Kinaston v. Moore,'* " seniblc per all the Justices and Barons,
although he take it as a trespass, yet the other may
charge him in an action upon the case in a trover if he will."
If,
In all these cases the original taking was adverse.
adverse,
as
where
one
taking
was
not
original
however, the

Exchequer gave a similar
.

.

.

took possession as a finder, a subsequent adverse holding, as
by refusing to give up the goods to the owner on request,

made
the

the taker, according to the early authorities cited in

first

part of this paper, ^ a trespasser ab

initio.

Trover

Newwas allowed against such a finder in 1586, in
^
man, Fenner, J., citing the opinion of Prisot, C. J., that
the owner could maintain trespass in such a case.
That trover was allowed in Eason v. Newman as a substitute for trespass, and not as an alternative of detinue, is
evident, when we find that for many years after this case
trover was not allowed against a bailee who refused to deliver
The bailee was never
the chattel to the bailor on request.
Eason

v.

but in detinue. In 1638, in Holsworth's
an attempt to charge a bailee in trover for a wrongful detention was unsuccessful, as was a similar attempt nine
years later in Walker's Case,^ " because the defendant came
to them by the plaintiff's own livery." A plaintiff failed in
a similar case in 1650.'' In the " Compleat Attorney,"'
pubhshed in 1666, we read: "This action (trover) properly

liable in trespass,

Case,

^

where the defendant hath found any of the plaintiff's
goods and refuseth to deliver them upon demand or where
the defendant comes by the goods by the delivery of any
other than the plaintiff." But in 1675, in Sykes v. Wales,®
Windham, J., said: "And so trover lieth on bare demand
lies

;

and denial against the

By

•Leverson
'
"
*

^
«
'

"

bailee."

these decisions trover
v.

Kirk,

1 Roll.

became concurrent wdth detinue

Ab. 105 (M),

10.

Cro. Car. 89.
SunTo. 499
Goldesb. 152, pi. 79; Cro. El. 495, 3. c.
Clavt. 57, pi. ^9.
Clavt. 127, pi. 227.
Strafford v. Pell, Clavt. 151, pi. 276.
p. 86.

'3 Keb.

282.

per Bridgman.

See also Scot and Manby's Case (1664),

1

Keb. 449,
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cases, except against

a.

bailee

who could not

deliver be-

had carelessly lost the goods. ^ Indeed, trover in
practice, by reason of its procedural advantages, superseded
cause

lie

detinue until the present century.

^

Although trover had now made the field of detinue and
trespass its own, tliere was yet one more conquest to be
made. Trespass, as the learned reader will remember, would
not lie, originally, for a wrongful distress, the taking in such
a case not being in the nature of a disseisin. In time, however, trespass became concurrent with replevin.
History
in this respect, in the development of trover.
Bacon, ^ the defendant pleaded to an action of
trover that he took the goods damage feasant.
The plea
was adjudged bad as being an argumentative denial of the
conversion.
Salter v. Butler* and Agars r. Lisle^ were
similar decisions, because, as was said in the last case, " a
The same doctrine was held a
distress is no conversion."
But in 1770, in
century later in two cases in Bunbury.
Tinkler j'. Poole, ^ these two cases, which simply followed the
earlier precedents, were characterized by Lord Mansfield as
" very loose notes," and ever since that case it has been
generally agreed that a wrongful distress is a conversion.

repeats

itself

In Dee

t'.

This last step being taken, trover became theoretically
concurrent with all of our four actions, appeal of larceny,
trespass, detinue,

remedy

and

in all cases of

replevin,

and

practice the conunon

in

asportation or detention of chattels or

of their misuse or destruction by a defendant in possession.
The career of trover in the field of torts is matched only by
that of assumpsit, the other specialized form of action on the
case, in the

The

domain of contract.
and assumpsit holds good not

parallel between trover

bailee wns chnrpenble in cnse. i. c. nssumpsit.
'In 1H:H, the defendant in detin\ic lost i)is riplit to defend by wager
of Inw, and l)y Hie Connnon \.nw Prorediire Act of lft5|., c. 78. the
plaintiff (rained the ripht to an order for the specific delivery of the

'Even here the

chattel

detained.

Under

the

detinue hns regained some of
•Cro. F,l. 435.

•Nov.

influence
its

lost

of

these

ground.

Vfi.

•Unit, in,
•5 Rurr. 2r,57.
' 1 Ames & Smith, Cases on Torts, S74,

n. 3.

statutory

changes,

6Jt.
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only in the success with which they took the place of other
actions, but also in their usurpation, in certain

common-law

A

cases, of the function of bills in equity.

has acquired the legal

fraud or duress,

is

money,

money had and

And

may

yet

other than money, the plaintiff

country, to sue the defendant
deed, an express trustee

is

if

the res so acquired

;

is

and

if

the res

is

a chattel

allowed, at least in this

In some cases, in-

in trover. ^

chargeable

in trover, as

indorsee for collection refuses to give back the

Lord Hardwicke,

it

is

true,

where an

bill

or note

had grave

doubts as to the admissibility of trover in such a case
Lord Eldon reluctantly recognized the innovation. ^
innovation,

it

is

have an action of assumpsit for

received to his use

to the indorser.

by

properly described as a constructive

trustee for the plaintiff.

the plaintiff

defendant who

the plaintiff's property

to

title

but
This

"^

;

should never be forgotten, was a usurpation.

Trover as a substitute for a
be, an anomaly.

bill in

equity

is,

and always must

'Thurston v. Blanchard, 22 Pick. 18; 1 Ames & Smith, Cases on
Torts, ^87, 288, n. 2.
»Ej- parte Dumas, 2 Ves. 583.
*Ex parte Pease, 19 Ves. 46: " If the doctrine of those cases is right,
in which the court has struggled upon equitable principles to support
an action of trover, these bills might be recovered at law; but there
is no doubt that they might be recovered by a bill in equity."

65.

THE HISTORY OF THE LAW OF
DEFAMATION

'

By Van Vechten Veeder'
laws of each age were
rFnothepart
of the legal system

formulated sj-stcmatically,
would be more instructive

than the law relating to defamation. Since the law of defamation professes to protect personal character and public
institutions from destructive attacks, without sacrificing
freedom of thought and the benefit of public discussion, the
estimate formed of the relative importance of these objects,
and the degree of success attained in reconciling them,
would be an admirable measure of the culture, liberality,
and practical ability of each age.
Unfortunately the
English law of defamation is not the deliberate product of
any period. It is a mass which has grown by aggregation,
with very little intervention from legislation, and special
and peculiar circumstances have from time to time shaped
its varying course.
The result is that perhaps no other
branch of the law is as open to criticism for its doubts and
difficulties, its

meaningless and grotesque anomalies.

It

is,

as a whole, absurd in theory, and very often mischievous in
practical operation.

its

Nevertheless, the existence of any body of legal rules

at least prima facie ground of justification.
be,

are wholly pernicious

origin,

;

Init

and the longer they have

Some,

it

is

may

they must have had some
existed the greater

is

the

•This Esssv was first published in the Columbia Law Review, 1903lOat. Vol. ITi; pp. 516-573. Vol. IV, pp. 33-56. and has been revised by
the author for this Collection. The second part of the original essay,
commenting on the theory and policy of the present law, Is here
omitted.
' A biographical sketch of this author
Volume I of this Collection.

is

prefixed to Essay N'o. 20, in
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presumption that they have some utility. They can be accounted for only by discovering the special circumstances
out of which they arose, and the forces to which they have
been exposed.
By studying the way in which they have
grown, and the functions which they have discharged, we
can best arrive at a sound conclusion concerning their real
nature and value.
Early in the middle ages reputation was amply protected
in England by the combined secular and spiritual authorities.

In the course of the nationalization of justice by the

king's judges the jurisdiction of the seignorial courts
into decay

;

fell

and, after a long and bitter struggle, the juris-

diction of the ecclesiastical courts

When, however,

royal tribunals.

was

also absorbed

by the

the king's courts acquired

jurisdiction over defamation, during the latter half of the

sixteenth

century,

various

social

and

political

conditions

combined to contract the actionable right, or remedy. The
king's courts granted only a limited remedy, the selection
being based partly upon the character of the imputation,
morepartly upon the consequences resulting therefrom
over, even this limited remedy was little concerned in theory
;

with the right to reputation as such.

growth

in this

way

the early

common law

By

reason of

its

of defamation con-

sisted merely of a series of exceptions to entire license of

speech.

When,

at length, early in the seventeenth century,

the potentialities of the printing press dawned upon the ab-

monarchy, the emergency was met, not by further
list of actionable imputations, but by a
direct importation of the Roman law, without regard to
Roman limitations, and with certain additions adapted to
the purpose in hand. This special provision for written or
printed defamation, first adopted in the criminal law, eventually became also a principle of civil judicature.
In this
way a new principle of actionable defamation, based upon
mere form, was introduced in the law. The original common law doctrine of defamation, based upon the nature of
the imputation, became stereotyped as the law of spoken
defamation, or slander
the doctrine inherited from Roman
law, through the Star Chamber, became the law of written
solute

additions to the

;

448
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and printed dcfnnmtion, or
famation, therefore, was

first

TORTS
lihcl.'

limited

The English law
by a process of

of de-

selection,

and then confused by a foriniil distinction which is not only
unknown in other systems of law, ^ but is also wholly accidental in origin and irrational in principle.

The beginnings

of the law of defamation

among

manic people take us back to the first stages
ment of organized society. The blood feud

in the

liad

the Ger-

develop-

supplanted

indiscriminate vengeance, but the substitution of the

icer,

or money payment, as compensation for injury, was not

very old when the early Leges Barbarorum were compiled.

The process is very clearlj' marked in the case of defamation.
The Lex Salica is much concerned with foul language. If
one calls a man " wolf " or " liare " he must pay three shillfor a false imputation of unchastity against a woman
ings
the penalty is forty-five shillings. ^ By the terms of the Nor;

' Mr.
Frank Cnrr sugpcsts, in his ndmirablc nrtlolo on tlcfnnintion
In the Lnw Quarterly Review, xviii, -265, :WS, that in this respect we are
sharinjf to some extent the fate of the Roman contractual system;
formal in character, but with some contracts privileged to bo formless.
And the measure of the comparative failure of the Roman contractual
system, as contrasted with contract, as interpreted by the doctrine of
consideration, is the measure of the inadequacy of our law of defama-

tion.
' The principles of Roman law lie at the basis of most of the foreign
systems of 1/iw. In the principal continental systems there is no fundamental distinction as to right of action between written and spoken
defamation. The penalty may be (in Germany always is) higher in the
case of writing, but the cause of action is the same. In the civil action,
as a rule, only actual damages can be recovered. The defamcr is punished by concurrent criminal actions, in which the penalties are heavier
when the defamation was ]>ubllc (also. In Gcnnany. when It can be
shown that the defendant knew his statements were false). The truth
is not always n defence.
In the case of defamatory sfatenients published in newsjiapers, I'rencb law admits proof of truth only when the
sfatenients refer to official acts.
In German law the truth is regularly
admitted; but it does not avert ])unishment in criminal actions if the
statement was made in an insulting manner.
By the law of Scotland
every defamatory statement, without regard to the form in which it is
made, is actionable. The elements of the offence are the injury sustained and the insult for which solatium is due. The common law dis-

tinctions are likewise imknown in Louisiana.
Prof. M>inroe .Smith gives a lucid sketch of the foreign law in the
Universal Kncjclopedia, tit. I,il)ol and .Slander, together with a bibliography of till' foreign law. .Sec also Stephen, Mist, of the Criminal Law,
ii, 3H7 el teq.;
10 Law. Quar. Rev., IfiO; Kncyclopedia of .Scotch Law,
lit. Oefamatlon;
Aiken r. Reat, 7 Murrell (Sc.) 149; Louisiana Civil
Code, Art. i^\b, and Session Laws of 1888, No. 118.
'Lex Solicu, tit 30 (HcsseU und Kern, col. 181).
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Costuinal if one falsely calls another " thief " or " manslayer " he nni.st pay damages, and, holding his nose with

man

his fingers,

must publicly confess himself a

liar. ^

It

is

a

mistaken idea, therefore, to suppose that the primitive Teuton could

feel

only blows, and treated hard words of no ac-

Many

forms of expression which in a civilized combe
would
regarded as violent abuse doubtless passed
munity
pleasantry,
for common
but reputation was dear to him and
shame was keenly felt. Indeed, a good reputation was a defence to almost every crime.
More than a thousand years ago King Alfred provided
that the slanderer should have his tongue cut out, unless
The oldest
he could redeem it with the price of his head.
English laws exact hot and 7cite of those who give bad names.
count.

The

earliest records of pleadings in the local courts indicate

the prevailing sensitiveness

;

disgrace or dishonor

the elements in almost every cause of action.

is

one of

If the defend-

ant had beaten the plaintiff, this was done to the plaintiff's
to the amount of so many shillings, and to his dishonor (vittiperium, dedecus, pudor, huntage) to the amount

damage
of so

many

shillings more.*

Actions for defamation were

common

in

the seignorial

courts in the thirteenth and fourteenth centuries.^

Many

would doubtless resort to the duel, but for the mass of
humble folk these courts probably did substantial justice.
• Ancienne
Inasmuch as
Coutiime, Cap. 76 (ed. de Gruchy, 197).
these penalties were regarded as compensation to the wronged individual,
in exchange for his older right of private vengeance, there is a tendency
to make the penalty correspond to the degree of irritation which the
wrong would naturally excite. Thus, in early Icelandic law, the man
accused of cowardice had the right of slaying his accuser. Prof. Munroe Smith in Univ. Enc, tit. Libel and Slander.
» Pollock and Maitland, Hist, of English Law. ii, 535, 536.
' Quadripartitus
Ang. Sax., 41.
(ed. Liehermann, 67) ; Wilk., Leg.
The laws of Edgar and Canute are to the same effect. 76. 64, 136.

'Pollock and Maitland. ii, 536.
' Select Pleas in Manorial Courts
(Selden Soe. Pub.), 19, 36, 83, 95,
109, 116, 143, 170; The Court Baron (Selden Soc. Pub.), 49, 57, 61, 135,
133, 136.
Cf. Prof. Maitland in Green Bag, ii, 5, 6, particularly his
instructive extract from a hj-pothetical case found in a hook of precedents for pleadings in manorial courts.
The manorial rolls indicate
that the defendant might allege that his words were true.
Select
Pleas in Manorial Courts, 83. Thus early slander is said to have been
uttered of malice aforethought, and sometimes the plaintiflF alleges
special damage.
Pollock and Maitland, ii, 536.
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The manorial

show the operation of a jurisdiction sufand severe to curb defamation of the baser
sort.
In these local courts the smirclicd reputation would
be clean-d licforc the very persons in whose presence it had
been reviled. So that even at a later day when the king's
courts were well established, they do not deal with defamation ; for such wrongs tiie humbler subjects sought their
remedy in the more familiar, cheaper, and perhaps more
rolls

ficiently certain

trusted, local courts.

When,

at length, late in the sixteenth

century, actions for defamation became

common

in the king's

courts, the manorial courts were in their decay.'

Meanwhile the Church punished defamation as a sin.
Througliout Europe in the middle ages a great government
existed, independent of the separate states
the temporal
government was local, but there was a spiritual jurisdiction
which was universal.
From its humble beginnings in the
efforts of the early Christian churches to persuade the faithful to lay their differences before their pastors, a jurisdiction had been evolved, through the canons established by the
great councils during the fourth and fifth centuries, which
had grown into a mighty system. It outgrew its fostermother, the Roman law, and throughout Europe challenged
the secular authority. From the ninth century to the close
of the middle ages, the most autocratic monarch of Western
Europe would not have dreamed of denying the authority
;

of the canon law.
tioners,

It

force in men's

lives.*

own

tribunals, its own practiwas a very real and active
Indeed, monopolizing learning, as

had

its

own procedure;

its

it

they did, the clergy, as individuals, were indispensable in
the social

Church,

life

of the people; and, as an organized caste, the

in the

performance of

its

professed duty to support

the right and to protect the weak, had grasped the regulation of nearly everything that concerned the peaceful occu-

pations of

life.^

The demarcation
jurisdiction

'Law

was a

of the real province of this ecclesiastical
difficult task.

The Church

Qtinr. Rov., xviii. 26-V-2fi7.
*.Ienks, I.nw nntl Polifirs in fho Mirldle Ajres, 29.
• N. St John Green in Am. Law Hcv., vi, 595.

claimed and

.
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exercised jurisdiction, as of a spiritual nature, not alone

of ecclesiastical economy, but over matrimonial

•over matters

and testamentary causes and pledges, and was with
•culty

diffi-

prevented from appropriating the greater part of the

province of contract.

But

its

broadest claim was the cor-

rection of the sinner for his soul's health.

Under

this head,

along with the whole province of sexual morality, usury, and
perjury came defamation. Contumelious words were among
the various matters which had been embraced in Roman law
under the title " injuria." Injuria, in its legal acceptation,
meant insult but it was more comprehensive than the modem significance of the word. A person was insulted in many
ways by direct force, as by assault and battery or without
direct force, as by shouting after him in the street so as to
cause a crowd to follow him. Reproachful language which
lessened one's good fame was also an injury; and this class
of injuries grew in ecclesiastical law into the distinct title
" diffimation." The Church, then, being answerable for the
cleanliness of men's lives, stayed the tongue of the defamer
at once pro custodia morum of the community, and pro salute
animw of the delinquent. The usual ecclesiastical penance
for the offence was an acknowledgment of the baselessness of
;

;

the imputation, in the vestry room in the presence of the
clergyman and church wardens of the parish, and an apology
to the person defamed.^

William the Conqueror did not question the

At the conquest

jurisdiction.

sided over
after

by

many

ecclesiastics,

all , -the

ecclesiastical

tribunals were pre-

and for nearly a century there-

of the king's judges were ecclesiastics.

The

Conqueror simply separated the ecclesiastical from the civil
jurisdiction by a historic ordinance commanding that no
bishop or archdeacon should thereafter hold pleas relative
to ecclesiastical matters, as theretofore, in the county court.
Shortly afterwards, however, the rivalry between the secular
' For ttie canon law in
general see the luminous chapter in Pollock
and Maitland, i. 88. With particular reference to defamation, see the
very learned article on slander and libel bv N. St. John Green in American Law Rev., vi, 593; also Law Quar. Rev., xviii, 267 el seq. Mr. Carr
points out the curious anticipation of the punishments suggested by
Bentham.

452
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spiritiml jurisdictions began.

put upon the

C'liurch's

One

of the

first

limits

pretensions to punish sin was the

an offence whicli the tcmporiil courts could punish, the spiritual judges were not to
Tlie first statute in which defamation is
meddle witli it.
mentioned dates from the thirteenth year of Edward I. In
specifying certain cases " wherein the king's prohibition doth
refjuirenient tlint

if tlie

sin wiis also

was provided " .And in cause of defamation it
hath been granted already that it shall be tried in a spiritual
Tiiat is, the temcourt where money is not demanded." ^
poral and spiritual courts would seem to have divided the
cause of action, the forum depending upon whether money
was demanded. This line of demarcation becomes very significant in after times
but apparently it bore no immediate
fruit, for it is long before wc find actions of defamation in
not

lie,"

it

:

;

the king's courts.

Indeed, as soon afterwards as the ninth

year of Edward II

it was enacted that corporal penance in
defamation might be commuted for a money payment, " the

king's

prohibition

notwitiistandiiig."

^

A

statute

of

the

succeeding reign, limiting the exercise of the spiritual jurisdiction so as not to deter

ers before

from the prosecution of the offend-

king's justices,'' points the other way. and

tlie

presages the long and bitter struggle between Church and
State over the administration of justice.

Apart from the growings power of the king's courts, the
tyranny and corruption ^f tlie ecclesiastical courts had, long
before the RcformatrAi^^ aroused a very strong feeling of

Their inquisithrial procedure was little calculated
Most of the cases were instigated by the
itself.
apparitors attending the various courts, who

antipathy.

commend

to

obnoxious

gathered

in

the gossip of the day, and retailed

it

as a ground for denunciation and prosecution.*
it

is

to the court

Then,

too,

surprising that injured persons shotd<l have been con-

tent so long with the very limited satisfaction of seeing their
'13 Edwnrd T,
•0 Kdwnrd II,
'F.dwnrfl III,

c. 1.
c. 4.

r.

11.

Src I'.njrlish Polifionl Sonprs (Cninden Soo. Pub.), 155; Chnurcr's
Law
reference to tlie Sompnour in the Prologue to the Frcrc's Talc.
*

Quar. Rev.,

xviii,

368, 269.
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Tlicse considera-

tions doubtless contributed towards the ultimately successful

Before the Commonwealth
Church had been crippled." It surtheory without any adequate means of enforcement,^

aggression of the king's courts.
the jurisdiction of the

vived in

and was

finally abolished altogether in the

Victoria's reign.

second decade of

*

Archdeacon Hale's Precedents include a number of

inter-

esting causes of defamation during the period from 1475 to

1610.

Out

of some seven hundred causes collected, about

six per cent concern defamation.

As may be inferred from

the fact that the vast majority of the cases collected relate

one way or another to sexual immorality, the majority of.
^
In
three cases the defamation was in writing, but no distinction
in one of the later
seems to have been taken on that ground
cases it is expressly declared that no distinction is to be taken
in

the slanders alleged are those which impute this offence.

;

as to mere form.®

remedy for
and
ecclesiastical
courts,
there
defamation
during
part
of
this
time,
open
jurisdiction,
another
was still
official
or
otherwise,
and
adminisaristocracy,
limited
to a
tered by the king's council. This was the statutory offence
a gnat um.^ The original statute,
known as De Scandalis
THiile as yet the bulk of the nation found a
in the selgnorial

M

enacted in 1275, provided:
" Whereasmuch as there have beeft afore times found in the
whereby^ discord or occasion of
country devisers of tales
discord hath arisen between the king and his people or great
men of this realm ... it is commanded that none be so hardy
.

.

.

as to tell or publish any false news or tales whereby discord or
occasion of discord or slander may grow between the king and
he that doth so shall
his people or the great men of the realm
be taken and kept in prison until he hath brought him into the
court which was first author of the tale." '
;

= 16 Charles I, c. 4.
Green Bag, ii, 4.
'13 Charles II, c. 12, s. 4. The limitations of the surviving jurisdiction appear in Crompton v. Butler (1T90) 1 Haggard 460.
•18 & 19 Vic., c. 41.
^Law Quar. Rev., xviii, 270-272.
"Ware v. Johnson (1755) 2 Lee 103.
'3 Edward I, c. 34; Statutes at Large, i. 97. .\ later statute particularizes the "great men of the realm": "Prelates, Dukes, Earls,

»
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act in the reign of

subsiijui'iit

former act again.st " devisers of
Jind

Richard II recites the
news ami of horrihle

false

false lies, of prelates, dukes, carls, barons,

noble and great

men

and other

of the realm, wherein' great discord

hath arisen, and whereof, great peril and mischief might

come

to all

realm, and ijuick subversion and destruction

tlie

of the said realm,

due remedy be not provided," and then

if

continues:

" It is accorded and npreed in tliis Parliament that when any
such deviser is taken and imprisoned and cannot find him by
whom the speech is moved, as before is said, that he shall be
punished by the advice of the said council, notwithstanding the

said statutes."

'

These statutes were construed with the generous comprehensiveness which characterized the activities of the king's
council.^

The

criminal remedy was enforced by the council,
in the " starred chamber.'*

according to Crompton,

sitting,

Although the statutes had also a civil aspect, the civil remedy
was seldom used.
The last action under these statutes was in
1710; but they were formally repealed only in recent
times.*

The

De

Scdndalis Mapnafiim was of

little imporand ultimate consequences
it had a very significant bearing upon the law of defamation.
Protecting none but the great men of the realm who, on ac-

action

tance in

itself,

but

in its

tendi^ncy

count of their noble birth or

official

dignity, could not or

would not demean themselves either by personal encounter or
lr\' resort to any other jurisdiction than that of their sovereign, these statutes arc hardly to be taken as a recognition

by the royal authority of the right to reputation.

They were

Barons, nnd (front men of thr rrnlm, nnd nlso of the Chancellor. Treasurer, Clerk of the I'rivy .Son], Steward of the Kinpr's House, .Tustiecs
of the one henoh or llic other, nnd of other prcnt officers of this realm.
9 Richard II, e. 5.
12 Hirlinrd 11,

Stntutes at I.nrpc, il, 305.
Dr. lliiphes, 2 Mod. 1.50.
'The first eivil action was hroujrlit more than one hundred years
after flie date of the last statute defining the offence.
10 Rep. 74.
I>ord Townshrnd r. Or. Hiiphes. 2 Mod. 1.50.
•Statute Law Revision Act, 50 & 51 Vic, c. 59 (1887).
'

c.

11

'See Lord Townsend

;

r.

I
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in fact directed rather
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against sedition and turbulence than
We know from their context

against ordinary defamation.

and from contemporaneous history that their immediate
cause is to be found in the plain speaking and homely wit of
the Lollard rhymes current in the days of the peasants' re-

The political songs current in the Plantagenet times
sounded the voice of the people in public affairs. Indeed, for
centuries the song and ballad writers were the only spokesmen of the people in political affairs. It was they who gave
voice to popular criticism, discontent and rejoicing, in a
form, moreover, in which every mood of passion was embodied
with a condensation of force and feeling to which the raillery
of sadness of music added its own significance. It was with
volt.

reference to such a time that one can appreciate the force of
Fletcher's well-known sentiment that the
ple's

songs

is

making of the peo-

a greater influence than the making of their

laws.

The

significance of the action

then, that

it

De

was directed against

Scandalis

Magnatum

political scandal,

the law was administered in the Star Chamber.

is,

and that

This cogniand criminal

zance of defamation considered as a political
offence was repeatedly confirmed, and as to particular cases,

was a familiar jurisdicand one which constantly grew with exercise. Hence

extended by subsequent statutes.
tion,
it is

not surprising to find that

It

by the time

of Elizabeth the

Star Chamber had assumed jurisdiction of cases of ordinary
or non-political defamation, which it decided in the way of

There was indeed, a measure of justification for this course.
The duel was still a common method
of vindication among those who did not come within the
criminal proceedings.

terms of the statutory remedy.
every effort,
duelling.*
this

in the interest of

But

it

might

Now

the Star Chamber

made

the public peace, to suppress

well feel that it

was

ancient remedy and offer no substitute.

idle to prohibit

Therefore

it

' In
1613 James I issued a royal edict against duelling, and this
was supplemented in the follo^\ing year by a Star Chamber decree
on the same subject. From this time on the courts waged a continuous
hostility to the duel in all its forms; they refused to regard it as in any
way an affair of honor, but held it to be an unlawful assembly in an

aggravated form.

;
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took cogniztiiicc of both political and non-political defamation in the interests of public trancjuillity.

^

we come

Finallv

to

the kinfj's

^

common

courts of

law,

Which, prior to the reign of Elizabeth, practically gave no
remedy for defamation. This fact is, of course, at variance
with modern ideas, according to which the administration

regarded as the inevitable and exclusive function
But a glance at the condition of Europe in the
middle ages will show that state justice was then very feeble.
Men were judged by their lords, b}' their fellow burghers,

of justice

is

of the state.

by

were seldom judged by the

their priests, but they

state.

In England the jurisdiction of the state grew more rapidly

than cLsewlicre.

The development

means of which the king's

of the system of writs,

by

up the jurisdiction
ceased with Henry III hence-

justices built

of the royal courts, practically

:

forth judicial legislation proceeded only by the slow stages
of decision

and precedent.

Edward

the process with a new conception.

I,

however, carried on

Law had

been declared

by kings, by landowners, by folks, by judges, by merchants,
by ecclesiastics. By combining all these forces in legislation
we get a law which is stronger, better, and more comprehensive than the separate laws which preceded it.
For more
than two centuries this conception of national law found a
serious rival in the canon law, but with the Reformation the
modern idea of law was realized. *

For

the statement that pleas of defamation were not en-

tertained

the king's court

in

we have express authority.

The

mention of the offence in this jurisdiction occurs in
a picturesque dispute between two Irish magnates, which had
been removed in 1295 to Westminster, where the whole process was annulled for errors, foremost among which was the
earliest

fact that the case

" and

it

is

had begun with a charge of defamation

not used

should be pleaded

in

in this

the king's court."

^

The

Year Books and of the .\bridgments confirm
'Law Quar.

Rrv., xviii,

3!)1.

tion. SCO Cnrr, ttipra, 260-3fi3.
ch.

silence of the

this statement.

For n fiirfhrr nccount of this jurisdicand Odprs, Diftcst of I.ibcl and Slander,

where the ruses nre cited.
nnd Politics in the Middle Ages,
•Rnt. Pnrl., i, 1.33; Green Bag, ii, 4.
Iv,

'.Tenks, I.nw

—

realm that pleas of defamation

\3, 44.
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Year Books, from

hundred mid twenty

yci-i's,

Henry VIII, a period

there are

one in the time of

in all

oldest

Ed-

of two

only ten cases of

Edward

III, three under
under Henry VIII.
(l-iO-i) and Fitzher-

Edward IV, one under Henry VII, and
The
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the first year of the reign of

III to the last year of

defamation;

DEFAMATION;

five

Abridginents, Stiitham's

(1563), do not mention the 'action sur Ic cas pur
parolx'; and Brooke's Abridgment (1573) contains only
two paragraphs under this head. ^ This brings us to the
reign of Elizabeth, which marks a turning point.
The king's courts, then, did not usually entertain such
actions.
But, as already shown, this denial of a remedy in
the king's courts was no denial of a right. There were other

bert's

Only as the old local
remedy at Westminster

courts where reputation was defended.
courts

fell

into decay did denial of a

come to be a denial of a

This

right.

may

serve to explain

the few instances in which, in early times and under exceptional circumstance,

The

courts.
is in

we do come across the action in the king's
when the action does first appear it

fact that

the form of a special action on the case

sive that there

is

quite conclu-\

was no remedy at common law prior to the

statute of Westminster the Second.

Prior to that time the

right was probably adequately protected by the seignorial
courts.

When

however, these local courts had fallen into de-

more
But by that time the task was not an easy one.
The time had passed when a new form of action could be
created without statute, which made it necessary to discharge
the new function by means of an action on the special case
^
for words, under the statute of 13 Edward I.
cay, the question of roj'al jurisdiction would become

important.

•Holt on Libel 23; Law Quar. Rev., xviii, 388. .\ccording: to Mr.
Carr these few cases are unimportant. The earliest case, from the Year
Of the two latest,
Books, was complicated with contempt of court.
from Brooke's Abridgment, the first was to the effect that a charge of
being a " hereticke or advowterer " was actionable only in a spiritual
The
court, while for calling one a bawd an action lay in both courts.
second holds that an action would lie for calling a man a " theefe."
See also the entry from the Exchequer roll of 1265 in Prynne"s Animadversions on Coke's Fourth Institute, 58 Pollock and Maitland, ii. 535.
= Prof. Maitland in Green Bag, ii, 7; The Court Baron
(Selden Soc.
;

Pub.), 116.

V

458

»'//.

The

TOUTS

principnl difficulty doubtless arose from the fact that

the ecclesiastical courts, having from remote times corrected
liiid, owing to tlio decay
of the local courts, come to he regarded as having, in some
measure, an exclusive right to deal with defamation.
The
statute Circnmspccte agatls, passed in the same year as the
statute of Westminster the Second, is an indication of the demand, which had even then become pronounced, that more
definite hounds should be set to the ecclesiastical jurisdiction.

the slanderer for his soul's health,

But the Church strenuously

common law
tical

resisted all such attempts.

courts resorted to prohibitions.

The

The

ecclesias-

courts, on their side, wielded the powerful weajjon of

excommunication. The protracted struggle has ended in the
complete victory of the secular jurisdiction only in our own
day. The law of defamation, in common with most of the
other subjects originally within the spiritual jurisdiction,
still

bears the scars of this contest, and some of

its

doctrines

no other way.
However acquired, cases of defamation begin to appear
in the king's courts soon after the last Year Books.
During
the reigns of Kli/abeth, James I, and Charles I, the reports
teem with such cases, and the bulk of litigation in defamation
at once assumed very large proportions.
It was during this period that the rules of actionability
were formulated which in aftertimes canie to be applied excan be explained

in

clusively to oral defamation.
There was as yet, of course,
no distinction at common law between slander and libel. The
law thus evolved by no means covered all defamatory words;
only certain specific imputations were actionable. The principle of selection was founded partly upon the character of
the imputation, partly upon the consequences arising from it.
The exceptions to unbridled license of speech founded upon
the nature or substance of the charge were: imputations of
an indictable offence or crime; imputations of having certain
contagious disorders, i.e., syphilis, leprosy, and the plague;
any imputation affecting a man's reputation for skill and
address in his business, office, trade, profession, or occupation, which tended to cause his position to Ijc prejudicially
afTected.
The other exception, founded upon consequences.

:

05.
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allowed an action for any imputation which had

in fact di-

rectly caused special damage.'

How
clear.

the law

The

came to be thus circumscribed

conditions under which the

—

is

not entirely

common law

jurisdic-

was acquired
i.e., the struggle with the ecclesiastical
courts, and the necessity of exercising jurisdiction through
tion

the

medium

ably

lie

of an action on the special case for words, prob-

at the root of the matter.^

In a general way the

Naturally the law seems new
The judges assert that many kinds of defama-

early cases throw some light.

and

unsettled.

tory imputations are merely spiritual, and as such are within
the legitimate province of the courts Christian, while others

are strictly temporal.

It is curious to find the

early discouraging the action

judges thus

by the application of the most

absurd subtleties and refinements. Slanders were construed
The judges were guided by the principle
which they called mit'ior sensus, according to which language
like legal writs.

which could by any process of scholastic ingenuity be tortured into a harmless significance went without remedy. The
probable explanation of this attitude is the large amount of
litigation of this kind, which perhaps biased the judges
against the action.
Coke expressed the prevailing feeling
in Croft v. BrowTi

" We will not give more favor unto actions upon the case for
words than of necessity we ought to, where words are not appar-

ently scandalous, these actions being

now

too frequent."

^

The judges seem to have begun to draw a distinction between words actionable per se and those actionable only on
proof of special damage in the exercise of a discretionary
power of allowing or disallowing actions.
it was stated that

Early

in the seven-

teenth century

' Imputations
tending to disinherison come properly under this
branch of the law.
'Green Bag, ii. 4. But, as Prof. Maitland says, the process is not
clear.
For instance, we are told that the imputation conveyed by the
word "meretrix" is merely spiritual. But it was not so regarded by
the local courts in the middle ages. lb. 7.
'3 Bulstrode 167.

'

460

TOUTS

>7/.

" where words spoken do tend to the infamy, discredit or disgrace of the party, there the words shall be actionable."

And

nearly a century later Holt observed that

"

it was not wortli while to be learned on the subject; but whenever words tended to take away a man's reputation he would encourage actions for them, because so doing would much con^
tribute to the preservation of the peace."

But

their discretion

came at

lenj^th to be exercised accord-

ing to fixed rules, and these rules became fixed law.

The

conditions and the habits of thought prevailing in

early society afford some cxplamition

why

it

was not im-

peratively necessary to provide legal redress for slanders and
insults of such a nature as to injure the character or hurt

the sensibility, unless they were also such as to result
legal

damage

to the person against

whom

in

they were directed.

Men

were not more courteous by nature or inclination then
They were restrained by a code which formed
no part of tlie legal system, but which was nevertheless a
very potent instrument. Men could and did avenge themselves without calling in the assistance of tlie law, and public
opinion for centuries sanctioned the " code of honor." But
than now.

with the progress of civilization it became apparent that
dueling was not only foolish and vicious in principle, but a

menace to the public peace as well. As the sanction of
public opinion was gradually flytbdrawn, the laws for the
preservation

But

in

of

peace were continually

the

strengthened.

the final result, the law suppressed the instincts of

nature and gave no substitute.*
'

Smnll

'IJnkcr

A

r.
r.

Hnmitiond,
Pierre,

fi

1

Riilsf rode 40.

Modern,

?:l.

of the mrthorl l>y which the common law
courts acquired jurisdiction in dcfnniation, which would also explain
the process of selection of nctionntile words, was advanced by N. St.
Jolin Greon in the very intercstinp article to which reference has al*

Tendy

piniisihir explanation

liren

mnde,

(Am. Law

cstnlilishrd principle of law
riiim ninst come under the

It was nn
Rev., vi, MS, fiO" el seq.)
from the time of Bracton that the nrreftnsame jurisdiction as the prhiripnic: that is,

jurisdiction over a thinp drew with it jurisdiction over all thinirs
neccssorv. It was liy means of this rule that the court of KInp's Bench,
by the fiction that the defendant was in its custody, and the court of
Exchequer, by the fiction of indebtedness to the crown, were enabled
to extend their respective jurisdictions over most of the matters
Upon this
originally pertaining exclusively to the Common Pleas.

I
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law when the rapid development of thel^

art of printing aroused the absolute monarchy to a keen sense
of the

iliiiififer

of

tliis

new method of diffusion of

id(;as.

In

early times libels must have been

comparatively rare and
rare because few could write, harmless because

harmless:

principle the common law courts may have worked in wresting from
the spiritual courts jurisdiction over defamation.
Upon tliis assumption the various classes of actionable words may
Take the accusation of crime. A court of law havbe explained.
ing jurisdiction of the ofl'ence charged for the i)ur))ose of punishing
tlie offender, this jurisdiction might well be held to draw after it as
an incident the riglit to investigate the charge for the purpose of compensating the party defamed if the charge was false. But to give this
a crime must be charged.
jurisdiction the imputation must be direct
One might suffer as much in reputation and pecuniary damage from
being called a thievish knave as from being called a thief. But to call
one a thievish knave imputes only a disposition to commit a crime, not
a crime committed; and as there is nothing to which the jurisdiction of the court can attach, such an accusation is not actionable in the

—

common law

courts.
s
fact that it is actionable to impute that one is suffering from
leprosy, syphilis, or the plague, while it is not actionable to charge a
person with having any other disease (and not actionable to impute
having had those specified), may be accounted for in the same way.
In early times, when a person became afflicted with leprosy he was
deemed to be legally dead and lost the privileges of citizenship. The
Church took the same view, and, on the day when the sufferer was consigned for life to a lazar-house, performed over him the various solemn
ceremonies observed in the burial of the dead. As the leper was subject to the writ de teproso amovendo, the accusation of leprosy as well

The

as the accusation of crime might be held actionable, and upon the
same ground. Persons suspected of having the plague were likewise
To account for the
removed by law to pest-houses and confined.
charge of having syphilis is more difficult. Whether upon the appearance of this disease, in the fifteenth century, it was regarded as contagious, and so exposed the sufferer to a writ like the writ de leproso,
or whether the disease was so similar in its outward manifestations to
the form of leprosy then prevalent in England, can only be conjectured.
It was a disease quite prevalent among the clergy, and there is abundant evidence to show that it was considered no more disgraceful than
any other severe disorder.
The earlier cases with respect to defamatory words touching a person
in his office or means of livelihood relate almost altogether to the administration of justice.
It would not be difficult to bring the slander
of a judge within the jurisdiction of the common law courts. Words
spoken of an attorney, of which there are several early cases, likewise

touch the administration of justice. To call a merchant a bankrupt
was to subject him to the statute of bankruptcy, and might be held
actionable

upon the same principle

as the accusation of crime.

That

gist of the action, or that damage to a man's
itself furnish a ground of action in a temporal court,

pecuniary loss was the

business would
appears to be an idea which originated after the ecclesiastical courts
had lost their power. It is founded upon the idea that everything
relating to money or business is temporal, as pertaining to matters of
this world.

4G2
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few could rend. The invention of printing, however, gave
a new impulse to composition. Caxton had set up his press
at Westminster in I'iTG, and the art spread rapidly during
the sixteenth century.
P'rom the very first Church and
State alike assumed to control the press, as they had previously regulated the diffusion of manuscripts.

The Church had long suppressed the diffusion of ideas
which it deemed pernicious.
The first general council of
Nice forbade the works of Arius, and subsequent councils
had condimncd tiic works of Origon and others. Imperial
power co-operated by burning condemned books. But this
total destruction of pernicious books was no longer feasible
after the invention of printing.
The Church endeavored
to forestall publication by prohibiting the printing of all
works save such as should be first seen and allowed publications without such license were burned, as before.
As this
method did not meet with complete success, it was supplemented by indices or catalogues of books, the reading of
which by the faithful was prohibited. Such lists were issued
;

in

many

parts of E^urope by sovereigns, universities and

during the sixteenth century, beginning with that
by Henry ^ III in 1.5i26.
Pope Paul IV issued an
index in 15.59, but the papacy as such took no part in the
process until the Council of Trent, the outcome of which
was the famous index of Pius IV, in 156-t.
inquisitors

issued

In

England the censorship of the press passed with the
supremacy to the crown. The censorship be-

ecclesiastical

came part of the royal prerogative, and the printing of
unlicensed works was visited with the most severe punish-

ment.
opolies.

Printing was further restrained by patents and monThe privilege was confined, in the first instance,

under regulations established by the Council in Mary's reign,
to the Stationer's Company,' which had power to seize all
other publications
and the numl)er of presses and the whole
matter of printing was strictly limited in all its details.
Tender Elizabeth the censorship was enforced by still more
All
rigorous penalties, including mutilation and death.
;

' Formrri
in 1557.
It was
tJoners and their successors.

composed of ninety-seven London

stn-
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printing was interdicted elsewhere than in London, Oxford

and Cambridge; nothing whatever was allowed to be pubit had been first " seen, perused and allowed " by
the Archbishop of Canterbury or the Bishop of London,
except only publications by the queen's printers, appointed
for some special service, or by law printers, for whom the
lished until

of cither bench was sufficient.
This was the situation when, at the accession of James I,
all these repressive measures were found to be inadequate
license of the chief justices

to suppress the rising tide of public opinion.

The

theologi-

cal controversies of the sixteenth century were passing into

New forms of
had arisen.
The heavy folio, written for the
learned, was succeeded by the tract and the flying sheet, to
Some effective regulation was
be read by the multitude.
the political controversies of the seventeenth.
literature

The

forced construction of the various treason

statutes was too

cumbersome as an instrument of suppres-

imperative.

sion.

The

civil

action for defamation, then in its infancy,

was, of course, entirely inadequate.

The task was at length undertaken by the Star Chamber.'
The character of this tribunal rendered its selection almost

^

was composed of the highest dignitaries of
and it exercised practically unlimited
authority. Formally constituted a court of criminal equity
by Henry VII, the Star Chamber's jurisdiction was based
upon the theory which had become familiar in the civil law
through the operations of the court of Chancery. There
were wrongs which could not be effectively remedied by the
ordinary courts of law, and which could not be overtaken
immediately by legislation. The venerated forms of action
did not cover all classes of wrongs and crimes
nor was
even-handed justice always administered between the weak
and the powerful. It was necessary that there should be a
court with the unrestrained power to do substantial justice.
The Star Chamber was thus empowered. It disregai'dedi
forms; it was bound by no rules of evidence; it sat inl^'
inevitable.

Church and

It

State, ^

;

The

chancellor, treasurer, lord pri^y seal, a bishop, a temporal
and the two chief justices, or, in their absence, two other judges
as assistants. Later the president of the pri\y council was added.
'

lord,

4G4
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term time;

it

appointed and heard only

own counsel, thereby not being troubled with silly or
i^orimt barristers, or such ns wore iille and full of words.
its

Moreover,

was natural that the members of

it

this tribunal

should exercise formal jurisdiction over a matter which they

had so long attempted

in

various ways to control, and with

the pernicious effects of whicli they were deeply impressed.
Jurisdiction over this new and alarming form of scandal
was assumed, then, by the Star Chamber. What law should
govern it? The law administered b}' the common law courts
was of course out of the question. Its researches were quite
naturally directed b^' its ecclesiastical members to that other
great system of law in which thc^v had been trained; and,
,

J'
i)

J
I

»^ finding
'

1609,

to the purpose, the court boldly

it

fRoman

The new law was

criminal law.
the case

in

Dc

imported the

first

forth in

set

LibclUs Famosis,^ as reported by Coke,

and, later, was more fully stated by

Hudson

in his

Treatise

on the Star Chamber.*

Now
mation

the

Roman

— the

law had two sets of provisions for defa-

comparatively mild law of injuria, and the

severe pro^-isions of the libdhis famosus.

In early

Roman

law, as in most primitive systems, verbal injuries were treated

as criminal or quasi-criminal offences.

The

essence of the

injury was not the pecuniary loss, which could be compensated by damages, but the personal insult, which must be
atoned for
a \'indictivc remedy which took the place of

—

personal

revenge.

Wc

find

reforcnce,

then,

first,

in

the

Twelve Tables, to the libellous chant or song, which is the
form of defamation obtaining widest currency, and therefore
most keenly felt, in early society. This was severely punished as a crime.
Minor offences of this nature came under
the general conception of injuria, which included ultimately

every form of direct personal aggression, whether with or
without force, which involved insult or contumely.
In later

with

in

Roman

jurisprudence verbal injuries were dealt

the edict under two heads.

'5 Rep. 195.

The

first

comprehended

n.

'Chnptcr XI "Of I,ibrllin(j," pnfre 100 ft ttq.
parently compiled early in the reipi of Charle.s I.

This trentise was ap-
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defamatory and injurious statements whidi were made in a
public niaiiiuM- (convicium contra bonos mores). The essence
of the oU'eiice in this case lay in the unwarrantable public
proclamation, in the contumely which was offered to a man
before his fellow citizens.

In such cases the truth of the
statements was no justification for the unnecessarily public

and insulting manner
second

made

head

in

included

itself,

The
were

Since the offence in this case lay in the

private.

imputation

which they had been made.
defamatory statements which

in

not in the

truth was a complete defence

demand protection

manner of
;

for a false

its

publication, the

man had a right to
reputation.
The law thus

for no

aimed to give ample scope for the discussion of personal
character, while

and

pain.

forbade the infliction of needless insult

it

The remedy for

to a civil action

(actio

verbal injuries was long confined

wstimatio)

for a

money penalty,

which was estimated according to the gravity of the case,
and which, although vindictive in character, included the
element of compensation.
Imperial legislation subsequently
established supplementary criminal actions under which certain kinds of defamation were punished with great severity.
These were the libeUi famosi. particularly epigrams and pasquinades, which, being in their nature anonymous and scurrilous, were regarded as peculiarly dangerous and were
visited with severe punishment, whether true or false.
The
unnecessarilj- public

and

offensive

manner of

their publica-

tion (they were generally scattered about the streets) pre-

cluded justification.'

We find, therefore, a distinction based upon the manner
and extent of publication, but none between speech and
writing; for the evil song of an early day coincides with,
the anonymous pasquil of later times in constituting the
criminal offence.
The crime was not based upon the form
of the publication, but upon the character of the matter
published, the extent of its diffusion, and its anonymous
nature.
Hunter, Roman Law, 20, 148, 149, 1069, citing the provisions of the
and the Digest; Holt on Libel, ch. i; Odgers, Digest of Libel
and Slander, 165, 166; Prof. Munroe Smith in L'niv. Enc, tit. Libel and
Slander; Law Quar. Rev., x, 158; i6. xviii, 256, 257.
'
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The Star Chamber, as the title of Coke's case indicates,
adopted provisions of tlic UhcUus famosus. The action iirosc
out of an "infamous lihel in verse" by which the Archbishop of Canterbury, deceased, and the then bishop of that
diocese, were " traduced and scandalized."
The principal
" points resolved" were the following:
" Every libel (which is called librllus, seu infamatoria scriptura) is made either against a jirivate man, or against a magistrate or public person.
If it be a private man it deserves a
severe punishment, for although the libel be made against one,
yet it incites all those of the same family, kindred or society to
revenge, and so tends per consequens to quarrels and breach of
the peace, and may be the cause of shedding of blood, and of
great inconvenience; if it be against a magistrate, or other
public person, it is a greater offence; for it concerns not only
the breach of the peace, but also the scandal of government;
for what greater scandal of government can there be than to
have corrupt or wicked magistrates to be appointed and con"
stituted by the king to govern his subjects under him?

After holding, without citing any authority, that
" a libeller shall be punished cither by indictment at the comlaw, or by bill, if he deny it, or ore tenus on his confession
in the Star Chamber, and according to the quality of the offence
he may be [lunished by fine or imprisonment, and if the case be

mon

exorbitant, by pillory

and

loss of his ears,"

the report continues:
" It

not material whether the libel be true, or whether the
whom it is made be of good or ill fame; for in a
settled state of government the party ought to complain for
every injury done him in an ordinary course of law, and not by
any means to revenge himself, either by the odious course of
libelling or otherwise: he who kills a man with his sword in a
fight is a great offender, but he is a greater offender who poisons
is

party against

for in the one case, he who is openly assaulted may
defend himself, and knows his adversary, and may endeavor
to prevent it; but poisoning may be done so secretly that none
can defend himself against it; for which cause the offence is
the more dangerous, because the offender cannot easily be known;
and of such a nature is libelling, it is secret and robs a man of
his good name, which ought to be more ])recious to him than his

another;
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and difficilimum est invenire authorern infamatoriae scripturae; and tliorcfore when the offender is known, he ought to be

life,

severely punished."

'

Hudson's treatise begins with a description of the various ways in which a person might be hbcllcd
he adds tliat
;

the publishers

of

hbels

are

as

severely

punished as

the

makers.
" Therefore, to hear

make merriment with

it
it,

sung or read, and to laugh

at

it,

and to

hath ever been held a publication in

law."

He

points out

" one difference, which standeth with the rules of the law and
reason, and which, under favor, I have ever conceived to be just.
That upon the speaking of words, although they be against a
great person, the defendant may justify them as true; as in all
actions de scandalis magnatum, which are as properly to be sued

Chamber as in any other court, and he shall be there
received to make the truth appear.
But if he put the scandal
writing, it is then past any justification, for then the manner is
in the Star

examinable and not the matter."

The

case

De

LibelUs Famosis

is

the formal starting point

By

it

a new form of actionable

of the English law of

libel.

defamation, based upon mere form, was introduced in the
law.

Apart from the

disposition of the authorities to adopt

the most stringent methods of suppression, there were some

new doctrine

plausible grounds

for this

It was, of course,

aimed directly at printing, although

of criminal

Writing had been for centuries
an accomplishment that much weight was attached
included writing.

libel.
it

so rare

to anyBefore the invention of printing libels were
generally published by scattering papers containing them

thing written.

' After describing the different forms of libel, the report concludes
in Coke's usual sententious style with a passage showing that libelling
and calumniation is an offence against God. He cites several passages
from Scripture, and concludes: "And it was observed that Job, who was
the mirror of patience, as appears by his words [Job 30, ver. 7 & 8],

became quodammodo impatient when libels were made of him; and
therefore it appears of what force they are to provoke impatience and
contention."

^^^,^

^ a

408

yii.

hy postinfj

in the streets, or
libels

were

ffeiu-riilly

By

authority.
libels

TOnTS
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lii

the Thcodosinn

Code

Such

public plftccs.

against the f^overmnutit
tiie

or

those in

publication of such

seems to luive been looked upon as treason, and was

punished as a high crime.

In

England such

offences were

generally brought within the generous scope of the law of
treason and sedition.

Coke mentions two cases

private individuals in the reign of

Edward

of libels

upon

and

both

III,

in

was criminally punished.
Now came a
method of dissemination whose potentialities were unlimited,
with all the dangers of anonymity, and in a more permanent
form than writing. Moreover, seditious libel (and all libels
were deemed seditious) is in its nature a sort of attempt,
and the Star Chamber applied the doctrine that attempts
and conspiracies to do anything unlawful were substantive
cases

the

libeller

offences.'

But

Roman
tions
tarhich

is apparent that the Star Chamber adopted the
law to its own use without regard to Roman limita-

it

and with certain additions of its own,
was the fundamental principle that libel

a crime because

'"'^s

Roman

it

chief
is

among

punishable

tends to a breach of the peace.

The

anonymous pasthe Star Chamber sought to

criminal law was directed against

quinades.

When,

apply

law to a publication which was not anonymous,

its

this

therefore,

That
what Hudson says about

inapplicability must have been at once pointed out.

this

was done

is

made

plain from

two gross errors that have crept into the world concerning
libels.

"

libel if tlio jjarty put his hand iinto it; .and the
not a libel if it be true; both which have long
been expelled out of this court. For the first, the reason why the
law punishcth libels is, for that thev tend to raise a breach of the
peace, which may as well be done, and more easily, when the
hand is subscribed than when it is not. .\nd for the other, it
hath ever Ixth afjreed, that it is not the matter hut the manner

That

it

other, that

is

it

no

is

is )>unishab]e;
for lihelliii); ajjainst a common strutn|>et
as preat an offence as against an honest woman, and ))erhaps
more dangerous to the breach of the peace: for as the woman

which
is

said she would never grieve to have been told of her red nose
'

Hudson, Treatise on the Star Chamber.

101,

107.

if
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she had not one indt'cd, neither is it a ground to examine the
for that takes away subjeclum
truth or falseliood of a libel
quaestionis, and determines it to be no libel by admitting the
defendant to prove the truth."
;

This principle of the tendency of

libels

to a breach of

the peace originated with the Star Chamber.

It

was not

only a very shrewd addition to the law, as an instrument of
suppression, but there was undoubtedly some semblance of
the truth in the statement, as applied to the condition exist-

ing prior to the formation of an organized public opinion.

While the law developed only through the pressure of outward needs, the statement of an unwelcome truth concerning
another did not serve the useful public purpose that it does

But it did
it did not reach the public eye.
undoubtedly tend in a semi-civihzed state of society to stir
Morethe hot blood of those against whom it was made.^
over, it must be remembered that the preservation of the
public peace was still a very difficult and serious matter.
The Star Chamber, then, having taken over jurisdiction

now because

of

libel

with particular reference to discussion of affairs of

Church and State, the idea that such hbels were crimes and
as such past justification, was formally introduced in English

common law judges were

a tribunal of which

law;

constituent members, drew a real distinction between spoken

and written defamation of a
as a court, and

jurisdiction

political kind.

Through

its

the representative of the

as

Chamber was in immediate conduring the reigns of James I and Charles li
and suppressed political and religious discussion with the\
utmost severity. By its famous ordinance of 1637 the mat-'
ter of printing was regulated anew.
The number of master
printers was limited to twenty, who were to give sureties
for good behavior, and were to have not more than two
presses and two apprentices each
and the number of letter
founders was limited to four. The penalty for practising
the arts of printing, or making any part of a press or other
royal prerogative, the Star
trol of the press

;

printing materials, by persons disqualified or not appren'

Bishop, Criminal Law, §921.
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17/.

TORTS

was wliipping, the

and imprisonment.
and allowed were
not to he reprinted without a fresh license, and books
hroiipht from abroad were to be landed at London only,
and carefully cxaniined by licensers appointed by the Archbishop of Canterbury and the Bishop of London, who were
empowered to seize and destroy such as were seditious,
ticcd thereto,

Kven hooks

schismatical or offensive.

Periodical searches of booksellers'

and private houses were

shops

pillory,

wliich hiul heen once exiimincd

also

authorized

and en-

joined.

I

Although the Star Chamber was abolished by the Long
Parliament in 1^0, the judges, the law, and the censorship
remained largely the same. By orders of the Long Parliament

in

16-i2

Chamber was

and 1643 the licensing system of the Star
practically continued.

Shortly after the Res-

toration the licensing system was placed

by

upon a

legal basis

This act expired in 1679, and does not appear
to have been immediately renewed, although the censorship
was continued during the remainder of this reign. TTnder
James II the licensing act was twice renewed by statute,^
but lapsed finally in 1695. The incorporation of the Star
Chamber doctrine of libel into the common law seems to
have been coincident with the waning power of the censorstatute."

ship.

It

is

not at

all

surprising that Restoration judges,

imbued with the Star Chamber doctrines, replaced it with an'
equally efficient weapon. In 1680, less than a year after the
expiration of the Restoration statute. Chief Justice Scroggs
announced that the judges had twice declared unanimously,
when summoned by the King's command to give their opinions as to what should be done to regulate the press, that,
besides publications scandalous to the government or to pul»lic or private persons, all writers of false news, though
not scandalous or seditious, were indictable. ' Later in this
year the same judge repeated this statement in even more
comprehensive terms:
* 13 & It Car. il, c. 33.
This net was limitrd to two years; but it
contlniird by 16 Cnr. ii, c. fl.
'1 .Tar. II, r. 17, s. 15. This act was limitpd to eight years. It
renewed in lfif)3 for two vears.
•K. r. Harris, 7 How." St. Tr. 927.

was

was
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" Wc (lid all subscribe that to print or publish any newspaper
or paniphh't of news whatsoever is illegal; that it is a manifest
and that is for a public
intent to a breach of the peace.
notice to all people, and especially printers and booksellers, that
they ougiit to print no books or pamphlets of news whatsoever
without authority." '
.

.

.

wo must look for the creation
announced
in the common law courts
of that doctrine, first
"
spoken once " would not
by Hale, that although words
"
vet they being writ and published " become
be actionable,
actionable.
The later Roman law of the Uhellus famosus
thus become part and parcel of the English common law.
The formal distinction was apparently introduced into the
civil law by the same process of reasoning that led the Star
Chamber to assume cognizance over non-political defamaThe Star Chamber had been abolished; press
tion.
How were these non-political, non
licensing was waning.
criminal libels to- be restrained if men no longer had the
The difficulty was met by the
vindication of the duel.''
It

is

to this juncture that

creation of a

new

tort, written defamation.^

announced by Lord
Exchequer, in
1670.^ There are a few earlier cases in which the defamation was in writing, but on no occasion was this regarded
as a title to a remedy if the written matter did not come
within recognized exceptions. * King was a barrister who
claimed to have been " damnified in his good name and credit
and profession " by reason of the fact that Sir Edward
Lake had written of a petition to Parliament drawn up by
King that it was " stuffed with illegal assertions, ineptitudes
and imperfections, and clogged with gross ignorances, absurdities and solecisms."
Hale held that " although such
general words spoken once without writing or publishing
them would not.be actionable, yet here, they being writ and

The

civil

doctrine of

Chief Baron Hale in

libel

King

was

v.

first

Lake

in the

J'.
Carr, 7 16. 1114. Long afterwards Lord Camden pronounced
Entick v.
resolution of the judges "extra judicial and invalid."
Carrington, 19 How. St. Tr. 1070.
= Frank
Carr in Law Quar. Rev., xviii, 393, 394. See also J. R.
Fisher in Law Quar. Rev., x. 158.
« Hardres 470; Skinner 134.
*Law Quar. Rev., xviii, 394, 395.

'R.

this

1

472

»'//.

puhlishod,

wliicli contiiins

once spoken,

TOUTS

more

m/ilicc

tliey iire iictioniiblc."

tlmn

if

had been

tlicy

In llurnmn

v.

Deluny,'

the court held that

" words published in writinp will be actionable (though not so
•when barely spoken) which would not be so from a bare speaking of the words, because libel perpetuates and disperses the
scandal."

From

tliis

time on the series of cases establishinjr the new

The matter may be said to have been finally
determined bv the judgment of the Exchequer Chamber in]
the case of Thorlcy v. Lord Kerry, in 1812.^ In this very!
important case the whole subject was ably argued by emitort increases.

nent counsel.

Sir James Mansfield, in delivering the judg-

ment of the court, reluctantly admitted that " the distinction
has been made between written and spoken slander as far(
back as Charles the Second's time."
" I do not now recapitulate the cases," he said in conclusion,
" but we cannot in opposition to them venture to lay down at
this day that no action can be maintained for words written for
which an action could not be maintained if they were s])oken. If
the matter were for the first time to be decided at this day, I
should have no hesitation in saying that no action could be
maintained for written scandal wliich could not be maintained
for the words if they had been spoken." ^

The

historical development of actionable defamation has

now been traced
became

fixed.

tion

slander.

is

to the time

when the

Written defamation
Libel

of a private individual

is

is

form
spoken defama-

distinction as to
libel

;

a crime as well as a tort;

may

be a tort, but

is

slander

no crime.

Any

written words wliich injure one's reputation are libellous;
<fl)ut

many words which would

not actionable
'

if

be actionable

merely spoken.

if

written are

In the case of slander a

Flti!(r)hhon 954.

nunton x>i.
i Tnunton
»
.SJ5
Kor the adoption of the distinction in American law, see Dole
I.von (\. Y.. 1«13) 10 Johns. M7; Cooper r. Greelev (N. Y., I«i5)
Drnio ^n nt 36?; Clark r. Binncy (Mass. 1824) 2 Pick, 113; Colby
n
1.1- /iooj\ c X'A
Man
Reynolds
(1834) 6 Vt 489.
'

•

I

V.
\

1
i
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jury that the words spoken impute

the commission of a crime, or the presence of certain contagious disorders, or that they disparage him in the

of his

office,

profession or trade, in

all

way

other cases he must

prove s TCcial damage that is, that he has sustained some
pecuniary loss as a direct consequence of the utterance of
the words complained of.
,

66.

RESPONSIBILITY FOR TORTIOUS ACTS:
ITS HISTORY'
By John Henky Wigmoke

*

Not infrequently do the records of the related laws serve as the sole
resource, or the safest one. for n methodicnl cxplnnation of dark and
doubtful topics in the legal development of our own native system.
Hhi'nxkk: Deutsche Rechtsgeachichte,

""T^TO

X^

conception can he understood except through

tory," says

legal conception

in

tlic

Positivist

philosopher;

Anjrlo-Amcrican law

is

this

i.

3.

its his-

and of no
more true

than of the notion of Responsihility for Tortious Acts. By
this phrase is indicated that circumstance or group of mental

circumstances attending the initiation and evcntuation

of an acknowledged harmful result, which induces us to

make

one person rather than another (or than no one at all)
civilly aiiienahle to the law as the source of the harmful result (and independently of whether this person can show

some recognized justification for the harm). It is this notion whose history we find it possihle to trace back in a
continuous development in our Germanic law, without a break,
for at least two tliousiind years.
To get a starting-point, let us look back from present
principles.
The law to-day, so far as we are entitled to
take it as standing on a rational basis, distinguishes classes
of cases which may he roughly generalized for present purposes as follows: (1) Cases where the source of harm is
'This Essay first appeared in the Harvard I,a\v Review, 1S!)V, vol.
VII, pp. S15, 38.3, 1-13, and has been revised and broupht down to date
by the author for this Collection; most of the quotations from Knplish
eases piven in the original article, in the second and third parts, have
been here omitted.
' A
liioprai>hical note of this author is prefixed to Essay No. +0, In

Volume

II of this Collection.

;
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pure misadventure, as where a customer is handliiiff a supposed unloaded gun in a gun-store, and it goes off and injures the clerk; (2) Cases where no design to injure exists,
but a culpable want of precaution and foresight is found;
(3) Cases where no design to injure exists, and yet.no inquiry into the actor's carefulness is allowed,
in other
words, where he does the specific harm-initiating act " at
his peril," as where he fires a gun in the street, or sells
goods which prove to be those of another; (4) Cases where
actual design to produce the harm exists.'
Now, the thing
to be noted is that the primitive Germanic law knew nothing of these refinements
it made no inquiry into negligence, and it based no rule on the presence or absence of
did not even distinguish, in its
a design or intent
it
earlier phases, between accidental and intentional injuries.
The distinctions of to-day stand for an attempt (as yet
more or less incomplete) at a rationalized adjustment of
legal rules to considerations of fairness and social policy.

—

;

;

But

of primitive times

the indiscriminate liability

stands

for an instinctive impulse, guided by superstition, to visit

— human

with vengeance, the visible source, whatever it be,
or animal, witting or unwitting,
of the evil result.

—

Both

from
one notion to the other which forms the interesting and
complex process.
In endeavoring to realize the nature of the primitive canons of Responsibility, one must take into consideration the
essentially superstitious and unreasoning spirit which pervaded the jural doings of primitive society for the notion
here dealt with was only one of the vehicles of his expression.
One need not here to call to mind in detail the characterthese extremes are fairly clear

;

it

is

the transition

;

^ Compare Holmes, Common Law, cc. iii., iv., esp.
pp. 93 flF., lH ff.
Pollock, Torts, p. 19. It is here assumed, for present purposes, that in
the few classes of cases where actual malicious motive is material, no
question of responsibility, properly considered, is involved, but rather
a question of the loss of a privilege; as pointed out by Mr. Justice
Holmes in his article on Privilege, Malice, and Intent (Harvard Law
Review, VIII, 1 189-t) and bv the present author in an article on the
Tripartite Division of Torts "(id., VIII, 200, 377; 1894).
Professor
Whittier, in his article on Mistake in the Law of Torts (id. XVI, 335;
1902) does not accept this analysis.
;
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yil.

of primitive culture;'

manc mny be

noted.

The

sive reaction

from

inflicted

sense of justice;''
clan-responsibility;^

only certain of the more f?crreven^, as an aggres-

instinct of

pain, preceding an\' developed

the prevalence of elaii-orgaiii/ation

the idea

of

transgression

ated with ceremonial observances;*

taboo and curse ;^

the

as

implicit

and

associ-

belief

in

the propitiation of ghosts and deities

by gifts and sacrifices;' the sense of pollution and contamimition (as by the touching of blooil or of a corpse);^
the inheritance of guilt

;

the appeal to a decision of the

by the subjection to
oaths, the engaging
arbitrary formalism of words and

Deity or of chance in litigation (as

ordeals, the swearing of exculpatory

combat) ;* the
phrases in pleading and oaths,®
in formal

—

In the light of these

the times.

these give the tone to

it

that the notion of Responsibility for

is

easy to understand

Harmful Results was

determined largely by crude primitive instincts of superstition,
that our ancestors were satisfied with finding a visi-

—

for the harm and following out their ideas of
upon it.
must be remembered, moreover, that wo are here deal-

ble source

justice
It

ing with

a

sentiment

characteristic

of

primitive

justice

beyond question, universal. It appears
not only in the strictly Germanic peoples, Imt in the records
of all the race-stocks, however mixed, of post-Christian Eueverywhere.

It was,

*Tlie kcrnest ami most comprehensive analysis of these related features of primitive life is to lie found in Tlie Oripin and Development of
Moral Ideas, hv Edward Westerniarrk (lecturer nt Helsinjrfors and at

London;

Enfr. ed. 1!)0(>), vol.

I

(vol.

II,

1908. has little).

N>Nt

in

sue-

gestiveness and insipht should he mentioned G. Glofz' I,a solidarite de la
A general surfamille dans le droit criminel en GnVc (Paris, 1904).
vey of the primitive attitude in English law is given in Profes.sor .1. B.
Allies' article on "Law and .Morals," 1908 (Harvard Law Review,
XXII, 97).

AVestcrmnrck, >iipr<i.
AVrstermarck, Glotz, tiiftrn.
'Spencer, Ceremonial Institutions, 10.
'
'

'

Westermarck, Tvlor.

•Tvlor, Primitive' Culture (3d Amer. ed.), ii. 390.
'Tvlor. Ih., ii. \29.
•Lea, .Superstition and Force, pnttim.
•nriinner, Oeulsche Hechtsgeschichte, i. Ifil, ii. S-W;

Wort und Form

in altfrnniiis.
Proiess, 18(i8 (reprinted in Kevue Critique de L^gisl. et
dc Jurisp., 1871-7i, and more recently in his Korschungcn, ISS*).
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rope,

—

the Scandinavian,^ the Flemish-Dutch,^ the Celtic,^

the French,'' the Spanish,'* the Italian," the Slavic,^ the

garian.^ It

is

found

in earliest

Hun-

Greece* and earliest Rome. ^''

K. V. Amira, Nonlgorniiinischos Obliffationcnrocht, 18SJ, I, 38!)-!)!;
Matzcii, I'orlaosniiijxiT over den danskc Hetshi.stiirir, 1897, II, +8-57;
V. Brandt, Forlaesninger over don norske Retshistorie, 1883, II, § SO,
pp. 38-t6.
" S.
J. Fockema-Andreae, Het oud Nederlandsch burgerlijk Recht,
1906, II, 115-133; L. A. Warnkoenig, Flandrisrho Staats- nnd Rechtsgcschichte, 1813. Ill, let, 183, 300; A. His, Das Strafrecht der Friesen,
1901, §K>, pp. 37-61.
•Ancient Laws of Ireland, 1879, IV, 247; H. d'Arbois de Jubainville,
Etudes sur le droit ccltique, 1895, I, §§ 20, 22, pp. 184,, 190.
*E. Glasson, Histoirc du droit et des institutions de la France, 1889,
III, 560.
'B. Oliver, Historia del derecho de Cataluna etc., 1879, III. 339.
°A. Fertile, Storia del diritto italiano, 1893, 3" ed.. V, §170, pp. 5864; C. Calisse, Storia del diritto penale italiano, 1895, §§3-7, pp. 4-13;
G. Salvioli, Trattato di storia del diritto italiano, 1908, 6° ed., § 540, p.
720.
'AV. A. Maceiowski, Slavische Rechtsgeschichte (Germ, tr.), 1839, IV,
278, 381. 301, 305; H. Jirecek, Das Recht in Boehmen und Maehren
geschichtlich dargestellt, 1865, vol. I, pt. 3, p. 143.
'

II.

'

A.

(Germ.

V.

tr.

Timon, Unjjarische Verfassungs- und Rechtsgeschichte, 1904
Schiller), 431.

°G. Glotz, La solidarite de la famille dans

le droit criminel en Gr^ce,
true that B. \V. Leist, in his Graeco-Italische
Rechtsgeschichte, 1884, pp. 386, 333, 344, 350, 394-406, denies that even
in the most primitive Greek period a distinction was made between intentional and non-intentional harms but in this he stands alone though
Frfudenthal, in Mommsen's Zum aeltesten Strafrecht (cited infra, n. 4)
inclines to that view.
However, Glotz has once for all demonstrated the
matter.
It is doubtless to be conceded that the Greeks developed the
distinction at an earlier stage of their history than any other people;
this was simply one of the many marks of their precocious sense of ethics
in justice.
The later Greek ideas are fuUy discussed in R. Loening's
Die Geschichte der strafrechtliche Zurechnungslehre, 1905, vol. I: Aristoteles; on which an elaborate critique is made by O. Kraus, in Der
Gerichtsaal, 1904, LXV, 153, 173, "Die Zurechnungslehre des Aristo-

1904, pp. 48, 165.

It

is

;

;

teles."

"T. Mommsen, Zum aeltesten Strafrecht der Kulturvoelker, Fragen
zur rechtsvergleichung, 1905, p. 3 (with contributions also on the Greek,
Hindu, .\rab. Islamic, and Germanic laws, by various scholars, and
another on Roman law, bv Hitzig, agreeing with Mommsen); Pernice,
Labeo, 1873-1900, I, pp. 117, 316, II, pp. 5, 36, 49; Beschuetz, Die Fahrlaessigkeit, infra, note 7; R. v. Ihering, Das Schuldmoment im Roemischen Recht (in his Vermischte Schriften, 1879), pp. 155, 163, 200 ("Is
the eye of primitive man closed to the discrimination of culpable and
innocent intent? ... [It is, for] a wrong is estimated, not according
to its cause, but its eifect,
not according to some element in the person
of the doer, but from the standpoint of the injured party"); Hepp, Die
Zurechnung auf dem Gebiete des Civilrechts, 1838, passim; Mommsen,
Romisches Strafrecht, 1899, p. 85 ("the idea of wrong requires an unlawful intent in a person having capacity; but this fundamental principle of developed criminal law is in the origins of that subject an alien

—

one.")
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It

iimrkcd

is e<ivially

hummcdiins —

ns

,*

and Kgvpt;^ and
nese,''
still
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VII.

in

in

the Semitic races
as

well

and Asia

—

passages,

its

1881, A.

it

If.

is

— Jews

'

and Mo-

predecessors in Chaldca

the totally unrclatrd Hindus'' and Chi-

And

as well as the Japanese."

surviving everywhere

guegc

their

still

—

in

ohservahleJ

general bearing

in the j)riniitive tribes

Africa, Australia, America,

is

In

tlie

two following

broadly stated:

Post, Die Grundlagc dcs Rcclits und die

si'incr Entwickciunpsfiisehiclite,

§§ 39.

lO. pp.

Grund-

.S50,

SHI:

" All

wrongs arc originally violations of rights Ix'twccn one
Evi-ry wrong done hy an individual crt-ntes
clan and .-mothrr.
an ol)lig.ition for his clan tow.'irds that of the injured person.
Tlicre is thus no doctrine, in civil wrongs, about intent, negligence, guilt, capacity, voluntariness, mistake, fear, or the like.
The whole point of view of individual mental states which dominates our modern tort-law (a law essentially of individual rights
•I. J. M. Riil)liinowicz, Legislation criminelle du Talmud, 1876, p. 174;
J. Ttionisscn, Kliidos sur I'histoire du droit rriminol des pcuplrs nnoions,
IHfiO, 11, IK'J, 2(i5, .\pp. D; Niuiil.crs.
J^'-.'5, rt iiafulm.

XXW,

'Thonisscn, nuprn,
1H85, p. JS;

,1.

II,

-'"I;

CioIdziluT, in

104; Wolllmuscn, ibid.
'Ttionissen, »upra,
55 196-^08. 249-i.'5I.

,1.

Kohler, Zur

.Mommsen's

Zum

I.clire

von der Blutrnche,

aeltesten Strnfreclit, supri,

9(i.

I,

163,

164;

Code of llnmmural)!,

ed.

Harper,

* Oldrnbcrg,
in Mommsen's Ziim noltcstcn Strnfrcrtit, miprn, 76; J.
Kohler, Das Indischr Strafrcolit (Zoitschrift fucr vcrplciohondc Hcclitswlssi-nsohaft. 1!)03, X\'I, pp. 173, 18:1, note 13); E. P. Huflfcf, translation of I'arajika, III, c. 5 (American Law Review, XLIl, 387, 4:?3;
1908).
' M.
Bctz, Cliinosisohc StrafrcrhtsfacUc
[der Gopenwnrt]
(Zoitsrlirift fuor vcrjiloichende Hechtswissrnschnft. XXI, 393, 397; 1908).
Staunton, tr. of Ta Tsing Leu I.cc (Penal Code), 1810, 5 292, and App.
XI; C. Alabaster, Notes and Commentaries on Chinese Criminal Law,
1899, pp. 260-287; .\. Lccl^rc, Uecherchcs sur la l^^slation criminelle

Cnmbodpiens, 1894, pp.

292, -299, 371.
Itudorff, Tokupawa Clcsetzsnmmlunp (Mittheil. der deiitsrhcn
Ostasiatisrhrn C.esellsrhaft. 1889). Art. 71, 55 36-39, Art. 74 of the Kujikata Osadamopaki of 1742-83; H. Woipcrt. Dns Shinto-Oclirt der pro.sscn
di-s

•().

Heinipunp (Der Gerichtsaal, 190t. LXV. 241, 261).
'
Wfslcrmarck, Moral Ideas, .iiiprn, passim; .\. H. Post, .\frikanisehc
.Tiiri'ipnidenT:, 1887, II, 5 199. p. 28; .\. H. Post, Gnmdriss der Kthnologisehen .liirisprnden?.. 189t-.'i. II. 55 48-.?,';. pp. 214-233; P. Wilnlzky,
Vorpesehiohte des Reelits. 1903, II. 40; Be-ichiiefz. Die Fahrlnessipkeit
Innerhalli der pesehiehtliehen Kntwiekehmp der .Sehiddlehre, Teil I: Vom
primiliven .Strafrecht bis r.nr peinliehen Clerlrhtsordnnnp Karls V (\o.
76, .Ser. XIV. In v. Lillenthnl's .Strnfreebtliche .Abhandlimpen, Breslaii),
1907, 5 2, pji. 8-'28.
Loeninp's notable book (tupra, n. 3) i.s apparently
not completed beyond Greek law.
Even Blaekstone had replsfered his observance of this primitive trait
(Commentaries, IV, 187), with (ireek, Roman, and Jewish citations.
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Each clan is liable to the
is alien to primitive law.
other for every injury suffered, whether it be done by adult
clan-nicmbers or by women, children, animals, or lifeless objects
belonging to the elan, and whether the wrongdoer be blamable
It is
or be merely tlie involuntary tool of external forces.
only with the dissolution of the clan-organization that the indiand at the
vidual aspect of wrongs comes into consideration
same time the wrongdoer's mental state (wholly ignored in elanWith the
law) comes for the first time into the foreground.
disappearance of the clan-organization and the development of
the State, by which the inter-tribal union grows into a community held together by a higher social power, and in which the
individual is accorded a more or less personal sphere of rights,
there arises gradually the notion of personal culpability as a
One of
presupposition of personal responsibility for wrongs.
its first expressions is in the idea that harm caused by accident
an intentional harm.
is not to be so stringently treated as
Though the intentional harm would justify a blood-feud, the
and duties)

;

.

.

.

and
accidental one can be compounded by expiation-money
wherever the injured party's duty to accept expiation-money
comes to be recognized, this is found first applied to accidental
harms.
" A further mark of this gradual transition to personal culpability appears in the diminution of the fine for negligent harms
and also in the applias compared with that for intentional ones
cation of the negligence-fine to harms done by the women, children, slaves, animals, and lifeless objects belonging to the elan,
;

;

or by a blood-relation not himself responsible. ... To this distinction between intentional and unintentional harms the distinction appears to be originally due between criminal and civil
law. The intentional wrong becomes the crime, by which the doer
The unintentional wrong creates
is made corporally responsible.
only the projjerty of the
only an obligation to give redress
wrongdoer is thereby made liable. It is only gradually that certain negligent misdeeds are made punishable as crimes, and that
certain intentional wrongs are treated merely as calling for re;

dress.

.

.

.

" Moreover, a special grouping of negligent wrongs is quite
alien to the early legal systems.
Only intentional and unintentional acts are distinguished.
The unintentional includes the
negligent as well as the unavoidable, but without discriminating
them.
With the rise of the conception of culpability as the
presupposition of a wrong, there develops a deep and remarkable
change in legal ideas. In the primitive the social order is regarded merely from a mechanical point of view and the responsibility for harm is placed on him who caused it, regardless of
whether he willed it or was only the medium of a higher force;
.

.

.

'//
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incntnl side of the .social union comes strongly to the
thus |)rc])nrfd the basis for a psychological the-

tlic

Tlii-ri' is

The principle that without
ory of coniproniisc or settlement.
moral culpability no liability arises either to make compensation
or to sulFcr piiiiishincnt develops necessarily a body of doctrine
about guilt, e.np.u-ily, intent, negligincc, and thus to distinctions
bitwren voliint.iry and involuntary acts. The nieehnnical aspect
of the social order, originally the ni.'irked one, now begins more
and more to be ignored, and the mental aspect, on the other
hand, comes to be exclusively emphasized."
1888, P. F. Girard, Les actions noxales, in Nouvelle revue
historique du droit francjais et etrangcr, XII, 38:
" There is a phenomenon which one can discern throughout all
that is, vengeance, the physical, unreasoning emoanti(]uity,
tion, which drives the victim of an injury to a violent reaction
He who regards
against the immediate author of the injury.
himself as offended ag;iinst, takes vengeance for the off"ence as he
will and as he can, alone or with the lie])) of others, recognizing
only the brute fact that he has suffered, and dominated by a feeling of resentment measured solely by the harm he has underThe victim of the harm knows nothing but the harm
gone.
done to him. He does not concirn himself with the intent of the
He therefore revenges himself for the harm-causing
doer.
Moreover,
act, even though it may have been unintentional.
for the same reason, the victim takes his revenge even where the
immediate author of the harm is not capable of intending it.
where it is not a human being, but an animal, or an inanimate

—

.

.

.

.

.

.

.

.

.

—

object."

In

*

this

particular

field,

too,

The doer

there nro numerous mani-

was responsible
whether he acted innocently or inadvertently, because he
was the doer;' the owner of an instrument which caused
harm was responsible, because he was the owner, though
the instrument had been wielded by a thief ' the owner
of an animal, the master of a slave, was responsible because
he was associated with it as owner, as master;* the master
festations, all akin.

of a deed

;

' .So
far ns rcpnrtls fh<" many ronriirrinir plomrnt.'! that prodiire this
pnrlirtilnr prinriplo, it should he noted thiit Post ovpr-praphasi7.es the
clan-life rlcmpnt, while Ciirnrd ovpr-simplifies the problem In noting only
tanftled tlip primitive elpmcnts arc ran be
the vengrancp-instinpt.
socn in Westprmnrck's miistprly chapter, (cited nupra, p. 476, note 1),
pp. 30-72, 217-231, 241-260, 306.
• .Spe pott.
•.See pott.

How

*See pott.
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liable to his servant's relatives for the death, even ac-

cidental,

of the servant, where his business had been

occasion of the evil;^

the

the rachimhurgius, or popular judge,

was responsible for a wrong judgment, without regard to
his knowledge or his good faith ;^
the oath-hcl{)er who
swore in support of the party's oath was responsible, without regard to his belief or his good faith ;^ one who merely
attempted an evil was not liable because there was no evil
result to attribute to him;* a mere counsellor or instigator
of a wrong was not liable, because the evil was sufficiently
'

Brunner, Deutsche Rechtspeschichte (1892),

"The master

II, 549.

liable for the werf/eld of the workman if the latter lost his life in
the service, and for the appropriate nioney-pajTnent if he was injured,

was

— so

far as the injury could not be imputed to some third person for
the master (who had to answer for the misdeeds of his own people) was not responsilile. If one who was in the service of another lost
his life l>v misadventure, by reason of a tree or of fire or of water, the
accident was imputed to the master as hnmicidiiim. If one person sent
another away or simimoned him on the former's business, and the latter
lost his life while executing the order, the former was taken as the

whom

causa 7nortis." See LL. Henry I. 90.
'Brunner, lb., II, 360. "That the intention to act wrongfully is presumed as of course against the defeated party [in a suit against the
judges], and, especially as regards the judges, that the excuse of having
judged according to their best knowledge and belief is not allowed, is
merely an individual application of a fundamental principle pervading
the Germanic penal law, which is to argue without question from the
particular external circumstance to the presence of an unlawful intent,
and. (apart from typical exceptions, not here involved) to treat unintentional misdeeds the same as intentional ones, without allowing proof of
the absence of intent."
'Brunner, lb., II, .'589. "The earlier times paid no regard to the good
faith of the individual oath-helper, in accordance with their general
principle of penal law, which without discussion treated the unlawful
intent as accompanying the external fact of an offence.
The latter
development shows the tendency, on the one hand, to increase the punishment for a false oath, hut, on the other hand, to distinguish between
false oaths sworn wittingly and unwittingly."
It may be suggested that
when the learned investigator in these passages speaks, e. g., of " treating
the unlawful intent as accompanying, etc.," he hardly means to attribute
to a past age the sentiments peculiar to the present one. The primitive
Germans did not "presume" or "impute" an unlawful intent: they
simply did not think of the distinction at all. To feel the need of such
an element, and to " impute " or " presume " it, marks a later stage of
development.
'Brunner, lb., II, 558. "The penalty of unintentional misdeeds is
parallelled by the general impunity accorded to attempts."
Moreover,
though certain acts which fell short of causing death, and yet put life
in peril (as pushing into the water, etc.) were treated as lesser offences,
somewhat as we treat attempts yet " it was immaterial whether the
result was caused with the intention of killing, or with some other design, or unintentionally" (560).
.

;

.

.
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avenged by taking the prime actor, ^ and where several cooperated equally, a lot (frequently) was cast to select
which one should be amenable;* while the one who harwrongiloer, even unwittingly, was
had associated himself with one tainted
by the evil result.* Of these various forms of the primitive
notion which tietermined responsibility, we are here concerned
with only a few,
those that have a more or less intimate

bored

or

the

assisted

guilty, because he

—

connection with later doctrines of the English law of torts,

and arc therefore for us more worth tracing from early times.
These may be, for convenience, grouped into four classes,
each one of which will be to better advantage followed out
separately,
to be distinguished according as the harmful
results may be traced back to (a) a personal deed; {b) an
animal; (r) an inanimate thing; (rf) a servant or slave.
It will be convenient also to take up first the general Germanic notion, and follow it down to, say, the Norman Conquest, and then to keep to English soil, and trace down the

—

later forms.

As

it

happens, this division

falls in fairly

with

epochs of doctrinal change.^
•Brunncr,

•LL. H.

I.

lb.,

II, 565.

59, i'5;

Rrunner,

lb., II, 468.

•Briinner. lb., II, 575. "From the .jurnl notion that the misdeed in
itself puts a iniin lieyond the law, follows fundnmcnfally the penalty on
(This notion] has to do with the
the art of ri'iuicriii(; assistance.
idea that the hel])in); of the offender is a mutiny apainst the common
weal, or it sprlnps directly from the principle that he who stands out
for the wrongdoer lakes upon himself, as against the community, the
wrongdoing and Its consequences."
•Note.
This seems the best place to say, once for all, that the ensuing first part of the essay is for the most jiart merely a condensation
of I'rof. Dr. Mkinbicii Bruvxkr's article in the Proceedings of the
Uoyal Prussian .\cadcmy of Sciences, vol. xxxv., .Iidy 10, I8!)0, " Ueber
.

.

.

—

nbsichlslose Missethat im altdcutschen Strafrecht," afterwards reprinted
in the learned author's Forschungcn zur Gescliichtc des deutschcn und
franzoezischcn Hechts (189t).
.\s to the sources there quoted, this part is in effect merely a reproduction of the salient ones, the citations of the learned author are left
unchanged, except that dates and authors' initials have been added for
As to the conclusions
identifying the modern source-books cited.
readietl, thcT have here been |)resented in a .somewhat different form
and arrangement, with a view to tracing sub.sequent Knglish development; but it would seem that Professor Brunncr would prefer this, for
in his IH92 volume of the DeutM-he Hechtsgeschichte he has chosen an
nrrangeinent more nc.irly resembling the present one. His article will
here be cited as "Br., Pr. Ak.;" his treatise, as "Br., D. Rg." A few
gleanings from recent volumes of the Selden Society, from Bracton, etc..

€6.
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We

have, then, to deal with the primitive notion which

instinctively visits Habihty on the visible offending source,

whatever

it

be, of a visible evil result.

plied to persons,

is

The notion, as apMann, a person

that of the schadllche

from whom some evil result has proceeded. ^ It can best
be illustrated in advance by two instances, one drawn from
a well-known tale in the Northern mythology, the other
from niedia'val Frisian chronicles:

—

" Baldur the beautiful was beloved by all the gods, and Frigga
fire, water, stones, trees,
had exacted an oath from all things
and all
not to harm Baldur; for Baldur had dreamed of his
own death. Then the gods, his safety assured, began in fun to
pelt him with stones, clubs, and battle-axes, and found him indeed invulnerable. But Loki the jealous was vexed because Baldur was not hurt: and going in disguise to Frigga, he learned
that the mistletoe alone had not been sworn, for it seemed too
feeble a plant to do harm.
Then Loki went up to Hodur, the
blind god, who had been standing apart, for he had nothing to
throw. He could not see to aim, so Loki gave him the mistletoe
twig and guided his hand, and the twig flew, and struck Baldur
lifeless.
Then the other gods were for laying strong hands on
the murderer but they were in a sacred place. And Hodur fled.
And Odin said, Now, who will wreak vengeance on Hodur, and
send Baldur's slayer to Hades?' The avenger was Wali, Baldur's younger brother, who washed not his hands and combed
not his hair until he had fulfilled his vengeance and smitten to

—

—

;

'

death the slayer of Baldur."

A

clearer

-

case of innocence, one would think, in these

days, could hardly be made out

but not so by the tests
an example showing an exceptionally late survival of these ideas, and at the same time
the transition to different standards
of our ancestors.

;

— Next,

:

—

have been added by the present writer, so as to bring the topics in this
part of the article down to about the 1300s in England.
'Br., D. Rg. II, 53T; 3d ed. 1906, I, §31, p. 311.
'In Bugge, Xorrven Fornkvaedi (Christiania, 1867), p. 213, is another instance, from the Song of Sigurd, the slayer of the dragon Fafnir.
Loki, in company with Odin and Honir, had seen an otter and killed
it with a stone; for it had been carrying off the pelts belonging to the
gods. But they discovered that the supposed otter was none other than
the son of Hreidmar, whe had put on the form of an otter; and, for
the compensation they were obliged to give, they filled the otter-skin
within and covered it without with gold, and gave it to Hreidmar.

"
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During his absence the
stood by the kettle. The kettle
slipped from its hook, and the liquid burned the child so that it
died on the third day. The relatives of the child pursued Alwerk,
who Hed to tlie house of a friend for refuge. Tlic master of the
house opposed the entrance of the pursuers, and an affray ensued, in which Uie master by inadvertence killed his own nephew.
The affair was laid before six men as judges; and they decided
at first that .Mwerk must pay the head-money for the dead child
and for the dead nephew, and must besides make a pilgrimage
to Rome. But .\lwerk opposed the judgment, and to such a good
that he should be
purpose that they altered it to this effect,
absolved without more from the child's death, and from the
nephew's if he swore that he did not urge on the master of the

Owtn Ahv<rk wns brewing

child of Swein

Pons

beer.

caiiie in anil

—

house to fight."

With

'

these preliminary

mind we

topics ttlrendy named,
tion of which

a.

It

is

illustrntions

we

tlie

primitive

iire indelrtetl

Harm

of

we may take up,

are dealing with,

connected

idciis

to tiie greiit

rcith a

the attitude of
in the

for

order of

the exposi-

Brunncr.

Personal Deed

not possihlc to draw hard-and-fast lines in tracing
wc can simply note that there

the stages of development

;

were several stages, and point to particular rules or passages as illustrating approximately this or that successive
form.
1.

Of the primitive form of absolute

liability,

then,

we

though, as Brunncr
points out, the fact of the necessity for an express mention of a prohibition or a penalty in a law is often an

find a

few coiiii)arativc]y late traces;

the popular regard for the principle
wane:
on the

indication

volved

is

that

in-

—

" Who injures the corpse of a man
19, 6.
another has killed, either by cutting off the head or the car
or the foot, or by otherwise drawing the slightest blood, pays a
fine of twelve shillings."
The example then given is this: The
corpse of a murdered man is discovered by birds of prey, who
settle upon it to devour it; a man sights them and draws bow at
them, but strikes the corpse so that it is wounded: he shall pay
the fine.

Lex Bavariorum,

whom

•a. D. 1439, Richthofcn, K.

v.,

Friesische Rechtsquellen, 570; 1840.

;

66.
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—

The rule of Wamba: " Ut quiciimquc deIVestgothic Law}
inceps oeciderit honiinem, si volens aut nolens hoinicidiiim perpctravit, ... in potcstate parentum vol propinquorum dtfuncti
tradatur."
Roger of
aliud

Sicilfi's

Lam {WOO-W^iO).-

ji'cit lioniiiiciiKiuf ocfidit,

— "Qui

.

.

.

lapideni ad

capitali scntentia feriatur."

The

notahlf thing is tliat the first ])art of tho law is a copy of the
Lex Cornelia de sicariis; but liability is substituted for nonliability, and the above is added.
Anglo-Sajon Lam.
(1) Beowulf (Chronicles) v. 2436 (ed.
Hej'ne) the story of King Hredel, whose second son, Haedcyn,
unfortunately killed his brother by an arrow which went wide of
the mark.
The death of the slayer was required in expiation
and the king so mourned at the untimely loss of his two sons that
he took his own life.
('2) LL. Henry I. (so called) 90, 11:
" Legis enira est, qui inscienter peceat scienter emendet, et qui
brecht ungewealdes
[unintentionalh']
bete
gewealdes,
[e.g.] si alicujus equus, ab aliquo stimulatus vel subcaudatus,
quamlibet percuciat."

—

:

.

.

.

It may be noted here that the proceeding of attaint was
only a later form of the same early notion.
In early times
it was a general custom, where adultery or the like was

discovered, to

whether

man

slay

every living thing within the house,

or beast. ^

The

legal visitation of the sins of

the fathers upon the children was one of the latest survivals of this idea.*
'Walter, Corpus Juris Germanici Antiqui, I, 668. The general dates
of these Germanic codes vary from 400 to 900 a. d. circa. The large
collections usually referred to for the texts are Monumenta Germaniae
Historiae. Quarto ed., 1889+ (cited
G), and Schmid's Gesetze der
Angelsachsen, :3d ed. 1858, now superseded by Liebermann's Die Gesetze
der .\ngelsachsen, 1898-1906; other editions and source-books will be
found cited in Br. D. Rg. I, vii.
= >Ierkel, Conimentatio, 1856,
p. 31, fragm. 43.
*J. Grimm, in Zeitschrift fuer deutsches Recht, V, 17, 18.
' Westermarck,
Origin of Moral Ideas, c. XX.
Bracton says (f.
1056): "Crimen vel poena paterna nullam maculam filio infligere po"
test;
but this is a borrowed humanity, and does not represent the actual
law of his time. By the Golden Bull of Charles IV. in 1356, the lives
of the sons of such as conspire to kill an elector of the Imperial Crown

M H

are spared by the Emperor's particular bounty; but they lose all rights
of succession and of holding office, "to the end that, being always poor
and necessitous, they may forever be accompanied by the infamv of
their father, may languish in continual indigence, and may find their
punishment in living and their relief in dying." In Black'stone's tune
this corruption of blood still existed, though he disparages it; but the
forfeiture of estates he defends on grounds of policy.
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VII.

As

2.

TOUTS

times chnrifjc, nnd superstition hcj^ins to fade, the

notion of " misadventure," " ungcfiiclir,"

and
to

facts of the sort

tiie

iire

rcgiirdcd us

is

ground

hazily evolved,
for

king or the lord on the offender's i)ehulf.

is thus regarded
vengenncc can l)c wreaked upon

as requiring his

law

liini,

iiii

iipj)cal

The

strict

punishment; but no
no blood-feud started

by the members of the victim's family:

— In

1425 Aclwyn. a citizen of Delft, had " b_r
onwetende " killed anotiier. Tiie case went to the
lord. l'liili|) of Burgundy, who granted a pardon: " We hold the
said Aeiwvii quit and forgiven by this letter of all wrong and
misdoing which he has done against us and our lordship, and we
give him again his life and goods, which he thereby should have
Holland.

onpi'valle ende

forfeited to us."

France.

'

'

— (1)

Coutumes

de

Clermont

en

Beauvoitir

(l'2()0-f-):'
" In case of accidents

piles rl misericorde

happening by mischance, in such cases
ought rather obtain instead of stern justice."

a man in turning his wagon injures another, " it is a case
of mischance, and the wagoner should be shown mercy, if it does
not apj)car that he managed it with a malicious purpose of injuring the other." If one is separating two quarrellers, and accidentally injures the one who is his friend, " let mercy be shown
him." (2) Somme liurale:*' Under the head " d'occire autre par
cas d'aventure," all such eases are said to fall under the penaltj'
of death, and to need remission by the prince.
England.
(1) ,/nj.'/o-.S(7.ron laws, quoted post.
(2) Bracton, Ue Legibus: " Crimen honiicidii, sive sit casuale vcl voluntarium, licet candem jjcrnani non contineant. quia in uno casu
rigor, in alio misericordia " (f. lOt b: also 1 H h).
(3) Stat.

When

—

Gloucester (6 Ed. I.. 1278) c. 9: If one kills another in defending
himself or by misadventure, he shall be held liable, but the judge
shall inform the king, " <t le roy hii en fra sa grace, s'il lui
plaist."
Fleta^ repeats the rule of the statute.
(4)
(5) Early
cases in the King's Court: (121 t) " Roger of Stainton was arrested because in throwing a stone he by misadventure killed a
girl.
And it is testified that this was not by felony. And this
was shown to the king, and the king, moved by pity, pardoned
" Hy
•Van

nrrident and unwittingly."
Mirris, Oroot Chnrtprbiirh vnn Hollnnd,
•noniimnnoir (r<I. Bnipnot, 1R17, Salmon, 1899),
•noiitrilU-r (pub. 1537), ii. 40.
•I, 2:i, 15.
'

,

WW.
c. 69.
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him the death. So let him be set free."
(1225) " Mabel, Dcrwin's daughter, was playing with a stone at Yeovil, and the stone
fell on the head of Walter Critels, but he had no harm from the
blow; and a month after this he died of an infirmity, and she
fled to cliurch for fear, but [the jurors] say positively that he
did not die of the blow. Therefore let her be in eustody until
the king be consulted." ^
'

It is to be noted that a killing done in self-defence was
regarded as one of those whicii required to be pardoned in
this way by the king; and this notion long left its impress
on English criminal law: ^

—

Early Cases.
(1221) " Howel, the Markman, a wandering
robber, and his fellows assaulted a carter and would have robbed
him but the carter slew Howel, and defended himself against
And whereas it is testified that
the others and escaped them.
Howel was a robber, let the carter be quit thereof. And note
that he is in the parts of Jerusalem, but let him come back in
security, quit as to that death." *
Note that there is here no
resort to the king's pardon, yet the carter had thought it wise to
seek safety by absconding.
(1203) " Robert of Herthale, arrested for having in self-defence slain Roger, Swein's son, who
had slain five men in a fit of madness, is committed to the sherifi"
that he may be in custodj' as before, for the king must be consulted about this matter." ^
;

—

>Selden Societv, vol. I. Pleas of the Crown, I, No. 114.
No. 188. "See also Bracton, Note-Book, III, 157, No. 1137 (a. d.
1335-36), where " nescitur adhuc utrum ipsum interfecit per infortunium
vel alio modo," and so the defendant is allowed to abjure the kingdom.
Bracton, in De Legibus, as above, shows the rule.
But other passages there occur which are quite inconsistent with this, and would even
do Hell enough as a rough statement of to-day's law. Of homicide by
chance, he says, " as where a person has thrown a stone at a bird or an
animal, and another person, passing unexpectedly by, is struck and dies,
.
here it is to be distinguished whether the person was engaged in
a lawful or in an unlawful affair. ... If he was engaged in a lawful
affair, ... if he used such care as he could, ... it is not laid to his
account" (1206). Again, he uses the old Roman example of throwing
a ball at play and hitting a razor in the hands of a barber while shaving
The explanation is simple: he is here copying and adapting
(1366).
»Ib.,

.

.

—

from the Roman and civil law,
in the latter case from Dig. 48, 8, 14
(as Brunner points out)
in the former from Gregory's Decretal (V,
" de homicidio voluntario vel casuali " (as Twiss
tit. xii.; 1234 a. d.)
;

points out, Preface, II. lix.).
'Blackstone, Coram, iv. 182-188.
* Selden Society, vol. I, Pleas of the Crown, I, No. 145.
° Selden Society, ibid.
No. 70. So also Bracton, De Legibus, 1446,
mentioning a case of a pardon to a man who defended himself against a
burglar in his own house (a. d. 1234) ; Bracton, Note-Book, III, 239,

yil-
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3. Hut still, in the earlier days, the malfcasor by misadventure must at least pay a fine, though released from the
peniilty of death, and, later on, when the hlood-feud had

disajjpeiired

and a fixeil payment was the regular form of
he must pay a portion of the ordinary amount:

civil liability,

—

Holland.
In ItSS Philip of Burgundy pardons by special
grace the uicinhcrs of a j;\iild in Lrydcn who have kiili-d some
one by niisadvi-nturc, remitting the forfeiture of life and goods,
but saving the expiation-moniy due the dead man's kindred.'
Capitulary of Charlemagne, 819 a. u., with instrucFranks.
tions to the missi, or itinerant officials: As for a person held to
answer. " let this be the treatment, that if one has offended ignorantly, let him not be obliged to pay according to the full rule,
but as near as seems possible." '
Knuland.
LL. Henry I. (so-called), 90, 11: After the
maxim above cited, " (jui inseienter jieccat scienter emendet," and
the illustrations of misadventure, " In these and like cases, where
a man intends one thing, and another eventuates, i. e., when the
result, not the intention, is charged as blamnble, let the judge
fix a small fine and fee, inasmuch as it really occurred bv accident."

—

—

''

No. 1216 (a. D. 133fi-37), whore the jurj- found n killinp in sclf-dcfcnop,
and " dominus rex do priioin siiu, non per jtidieimn, jiordonnvil el mortem
illam" (U36); also Brncton, X. B. Ill, 107, No. lOtU (a. D. \21o).
Those wore lieforc the Statute of Gloucester (1:?78), cited ahove. So
also the following ense: Gross, .Select Ciise". from the Coroner's Rolls
A. D. U'6J-IU:i, II. 10.' (.Seidell .Society, vol. IX; 1S95).
Mieris, llaiulvoereii, etc. der Stud I.evden, 289.
* Boretius, Capitularia,
1, 290 (M H G, Sectio II), Cap. Missorum,
'

ch. 1*.
' In
old .Swedish law arcldental killing is not to he punished unless
hoth parties (i.e., the deceased's relatives, practically) wish it (v. .Vmira,
So in old Japan the
Altschweditchet Ohlijfationenrecht, 382, 1882).
custom is recorded (.Simmons and Wipmorc. Notes on Land Tenure,
etc.. Transactions of the .\siatic .Society of .fapan, 1891, vol. XIX, p.'
121) that the Jiid(re may pardon if the deceased's family withdraw their
charge against a murderer; an application of the rule mentioned in
HudorfTs Tokugawa Gosetzsammlung, (cited supra. ]>. 178), Art. 'Vi of
the Heigaki, giving a case of I7I-1, and .\rt. 16 of the Hundred Laws
of lyeyasu, a century earlier; note there the idea of expiation, in that the
guilty man then hccomos a priest: S. & W. »uprn. This is jirohahly the
transition-fonn preceding the ahove stage; nrst. the family agree to
compound for less money, and then the judge compels them to. .\
curious example of this phase is seen in the LL. Henry I.: where a man
falls from a tree and kills another helow, he shall he held innocent; yet
the hlood-feud will he allowed if insisted upr>n, hut it may lio carried
out in one way only,
the avenger may himself mount the tree, and in
turn fall upon the slayer. This is rccoriled also in Holland (Brieler
Rechtshuch, .Mntthijsscn, 212j pub. in Oude Vadcrlandsche Rccht-sbron-

—
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4.

Moreover, probably nt

i\

somewhat

later stage, as the

notion of complete exculpation (in a criminal process) grows,
the nialfcasor must, immediately after the occurrence, pfivc
notice of
as to its

and swear an extra-processual exculpatory oath
occurring by accident or in self-defence; other-

it,

wise, he loses the benefit of the plea if suit

—

is

brought:

Franks.
Lex Ripuaria, 77 When a man slays a malefactor,
flagrante delicto, who has resisted capture, he must make oath
with eleven helpers that he slew the other as an outlaw; if he
does not, " homicidii culpabilis judicetur." Then afterwards he
must come to his trial within forty nights, and make oath with
thirtj'-six

:

law-men.

—

Sweden.
The wrongdoer by misadventure, without waiting
for suit, must offer an oath and render satisfaction for the deed.'
Holland.
The oath of exculpation for the death of a servant
declared that it happened " by his self's fault and by misadven"
ture, and without deed of his."

—

In the thirteenth century, then, in England we find the
primitive notion still living, for harm caused unintentionally

;

in cases of homicide, at least, the slayer forfeited

goods and paid some fine or fee to the king in a criminal
process, and in probably all torts the harmdoer paid some
compensation to the injured party.^
We leave this topic at that stage, and turn to

—

b.

The

Harm

connected with Animals

successive phases of development are nearly akin to

those already considered.

*

Hindu popular tale
dem Forum der Jurisprudenz, 93; 1883).

nen, 1880, 1st ser. vol. I), and in a

speare in

(Kohler, Shake-

Amira, Altschwedisches Obligationenrecht, 379.
Brieler Rechtsbuch, Mattliijssen, 210. So also, in maritime law, for
a death on shipboard: Fruin, De oudste Rechten der Stad Dordrecht
(188i?), ii. 5-2, Xo. 70; i. 235, Xo. 79 (Oude Vaderlandsche Rechtsbronnen, 1882, 1st ser. vol. IV) ; and R. Wagner, Handbuch des Seerechts,
1884, I, 399.
' For some cases of " misadventure " not particulariv significant,
see
Selden Society, Pleas of the Crown, I, Nos. 81, 132, 156, 203 and Seld.
Soc. vol. IX, Gross' Select Cases from the Coroner's Rolls, pp. 24, 3S.
The general principle is noted in Bateson's Borough Customs, 1906, II,
Introd. p. 40 (Selden Society, vol. XXI).
* For the corresponding phases in the noxal action of Roman law,
see the following special articles besides the usual treatises: P. F. Girard,
'

°

V.

.

'//•

4<l()

Of

1.

TORTS

the primitive idea of full liability for

harm caused

one's animals, there are a few traces:

by

Sachsenspiegel
rule, "

quantum

'

si

speaks of complete liability being the ancient
facinus in persona propria commisisset."

next phase, the injured party is found without
tiic blood-fcud
this recognition of the unintentional nature of the deed seems to have
come earlier here than in any other class of cases. But
2.

In

tlie

the privilege of carrying out

;

the owner is still answerable for the rcrrgcld or the composito
appropriate to the harm done,
by most laws for the full
sum, by others for an aliquot part
and in many cases the

—

;

value of the mischievous animal,
in reduction of this

if

surrendered, can be used

sum:

The full sums were required by the early Lombards,' the
Anglo-Werini,' and the Saxons;* the Alamanni ' required it for
injuries by horses, oxen, swine, but one half only if by others; the
Frisians ' required one quarter only.
The Salians (earlj* period) ' and the Ri])uarians ' required the whole, but allowed the
animal to go for one half. The later Lombards required one
half. ' These rules may be traced in much later records of those
regions.

3.

'°

The

next step

is

to absolve the owner entirely,

if

divests himself of all relation with the accursed thing

putting
(1)

in

it

from him entirely

;

and

the beginning, by handing

this
it

he

by

would take place,

over to the injured

p. 480; H. Isnv, Die Vcrnntwortlichkeit dcs Eipenthuemers
fucr seine Thiere. in Iheri'nps Jnlirbuch, 1898, XXXIX, 309-S-2i (an
exhaustive study).

quoted ante,

'

I.nndreclit.

'

Uothar, 336-8, aiO.

ii.

63,

Sunesen, 65.

»I.ex Ang.-W.. 52.

M.ex

.Snx.. 57.

"Pnrtus .Mnm..

iii.

17.

«T,ex Kris. .\dd., 3, 68.
'

T.ex .Snlirn, 36.

•

I.cx Rip. 46.

See note 1
"EtnhllJiseniens de St. I.oiiis, i. 135; Wnrnkiinip, Flnndrische RechtsItcsrh., ii. 3. 336 (1365).
In Pact. .'Mam., where a dop hit tn death, the
hnlf trerijeld was allowed; yet the avenper mipht demand the wliole, on
condition that he shouhl suffer the dog's dead body to hang in hii
doorway till it rotted away (iii. 16).
•
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party for the infliction of vengeance (or, as above, in time,
as in some sort a compensation or perquisite), and (2),
later, by merely turning the animal loose:
(1) Lex J'isigothorum.^
occidat."

— The

animal

delivered " ut

is

eum

—

Laws of Alfred.^
(871-901) " If a neat wound a man, let
the neat be delivered up or compounded for."
Fitsherbert.'
(1333) "If my dog kills your sheep, and I,
freshly after the fact, tender you the dog, you arc without recovery against me."

—

The owner is not liable if
(2) Flanders.* ^(12H. ISfii)
he " expellet et abneget " the animal.
PoUou. ^
The owner is freed if he " desavouer " the animal;
and he is bound if he takes it back again.
"
Norivai/. °
The owner is free if he "von der hand sagen

—
—

the horse, swine, ox, or dog

;

otherwise he

is

liable as if the

mur-

the animal

had

derer.

The owner would thus not
escaped;
solved

for he

is

be liable

if

no longer connected with

It,

he

is

ab-

:

Trvisden, J.: ' " If one hath kept a tame fox, which gets loose
and grows wild, he that hath kept him before shall not answer
for the damage the fox doth after he hath lost him, and he hath
resumed his wild nature:" this may be a trace of the early
notion.

^

Moreover, the notion that the owner

is

liable if

he har-

bors or takes the animal back after repudiation," became,

when rationalized as time went on, one of the sources (apin English law.
must be added that the feature of delivering to the opposite party for his purpose of wreaking private vengeance

parently) of the scienter rule
It

'Lex

Visig., 8, 4,

c. 20.

Accord. Schwabenspiegel (Lassberg), 204.

*C. 24.

'Abridgment, Barre,

290.

•Warnkiinig, Flandrische Rechtsgeschichte, ii. 2, No. 222;
"Livre des droiz et des commandemens, c. 871.
• Brandt, Forlaesninger over den Xorske Retshistorie, ii.
'Mitchel V. Alestree, 1 Vent. 295 (1676).
'

For further

traces in later times, see

22 and ante, in Essay No. 63.
•

Poitou, supra.

Holmes

in

ill.

Xo. 166.

46.

The Common Law,

:
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17/.

was

liirfTfly

supplanted

l)_v

the idea of forfeiture to

thorities for puhlic punisliinent

:

tlio

au-

.sometimes the animal was

any one;* later it was forSometimes it was tried
for its offence, and the theories and methods of trying and
punishing animals form a long and interesting sidepath
from the present suhject. *
and could he

outliiwi'd,

killed

l)_v

feited to tiie lord or to the ehureh.'''

4.

times

Along with
the

this

.•ill

we

of

re(|uireiiH'nt

find in various regions in later

an exculpatory oath as a pre-

liminary to allowing the owner to free himself by giving

The oath perhaps at first declares merely
owner was not privy to the wrong; hut later it
that the owner was not aware of the animal's vice

up

the animal.

that
is

the

—

" Per lege [oath] se defendere potest, ut
Lex Salica.*
pro ipso pccorc solvat."

Livre des Droiz,

amcnder
par quoy

Ic
il

etc.'

domninpc

—

.nu

nihil

" Celui a qui Ic hcste sera est tcnu de

bleci^;

et si ne fcra

amende a

justice,

ose jiirer qu'il ne sceust In tcichc de la bcstc [that he

did not know the vice of the animal]."
Flanders (1'2H).
The owner is not liable unless the animal
has for at least two days shown " manifestae noxae."

—

From

(and perhaps that just mentioned) the
mansuetae naturae,
and as to a scienter of the tame animal's viciousness in cases
of violent injuries, would easily work out.
this basis

later doctrines as to animals ferae ct

Sommc Riirnlo, i. 38; Mnpk (N'orwny). in Piuil's Granpprmnnischon Philolopio, il. 1, 120; Aiuiroiio, Stadrcpt van
Vollcnhove, i. Ulfi.
Bill the sentiment wliicli iiltiinntely prew iij) nmy
be early seen in scattered passapes: "Car bestes nines n'nnt mil enfendement, qn'est bicns ne quest maus " (Beaumanoir, Couliinies tie Bcau'

Rrnitoillor,

driss

voisis,

<lcr

(>,

Ifi).

T.oriis, i. 135: Coutnmes de Touraine-Anjou,
110; nunteiller, .Snnime Riirale, i. 37.
*K. V. Amira, Tbierstrafen iind Tblerproresse (ISnj); E. P. Evans,
Tbe Criminal Proseeiitlon and Capital Piinisbment of Animals (1907);
WeslennareU, Oripin etc. (eifed onle, p. tili). pp. J.5i-3fiO.

'T'.tablissemens de St.

114; I,ivrc des

I.

drniT;. etc.,

*C. 30 (Inter texts).
•C. IM; Etablissemens dc St. Ix)uis, I. 195; nnnteillcr, Somme Rurale^
SH fwbere tl)e owner bad been warned by the local authorities).
* Ubi supra, par. 3.

:

:

WIGMOHE: TORTIOUS KESPOXSIBIUTY

66.

c.

Harm

493

connected with Inanimate Things

Hero we may trace, mutatis mutandis, stages of development substantially analogous to those found in the preceding class of cases.
1. Of the most primitive form, subjection to the bloodfeud for injuries caused by things belonging to a person,
and without the owner's personal use of them, there are

only a few traces, for the cliange came early
In the early times,' when rape or adultery was committed in a
house, its inmates were killed, and the house (of commission or
of refuge) was destroyed.
2. This passes into a mere pecuniary liability, accompanied sometimes by the duty of handing over the injuring
thing, sometimes by the privilege of using its surrender

to reduce the amount of the

payment

—

LL. Henry I?
A fine was imposed "si alicuius arma perimant aliquem ibidem posita ab eo cuius erant."
Schlestvig?
If one is building a house, and a beam falls and
kills a man, the beam is to be given over to the dead man's heirs
(or, by later law, merely throwTi away), and the owner also pays
them 9 marks.

—

3.

The notion

of

complete exculpation by a surrender

or repudiation of the offending thing, or by an abstention

from using

again, very early makes

it

Lex Eipuaria.*

—"

Si quis

homo a

its

appearance:

ligno seu a quolibet

manu-

non solvatur,^ ni forte quis® auctorem interusus proprios adsumperit
tunc absque frido culpa-

factile interfectus,

fectionis in

;

judicetur."
Schleswig.
In the ease above,
the whole house is forfeited.
bilis

'J.

—

Grimm,

marck, Oriein,
»C. 90, 11.
»Thorsen,
'

90,

C. 70,

1.

in
etc.

De

if

the

beam

is

Zeitschrift fuer deutsches Recht,
(cited ante, p. 476), p. 263.

built in after all,

v.

17-18;

Wester-

Stadsretter for Slesvig, etc. (1855), 19, 49, 75, 193.
is found in almost the same words in LL. Henry

This

6.

No payment

need be made.
Observe that any one who uses them

is liable.

I.,

:

494
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VII.

—

A trnvcUcr speaks of seeing sickles, axes, and the
which men have been killed, lying about abandoned and

iVorrroj/.'

like, witli

unused.

—

The OMTier of weapons used by another to
LL. Henry I.'
do harm must not take tliem into his hands again till they
are " in omni ealumpnia niunda."

The

notions with rcjrard to the forfeiture of such noxal

things passed tlirougli pliascs similar to those respecting
animals ; and the " dcodand " is one of the traces in later
law.^
4.

In some cases the feature reappears (along with the

principle of exculpation bv surrender or

repudiation)

of

a preliminary exculpatory oath

—

LL. Henry L*
Where a man puts down liis arms somewhere, and another takes them and docs harm with them, or
where he has left them with a polisher or a re))airer, and the
like happens, the owner must free himself by oath.
5.

Finally, but

coming

at

different

times with respect

to different classes of things, we find something approach-

ing a rationalization of tiie rules.
In some clear cases
there is an absolute exculpation, without more said
in
others, there is a foreshadowing of a test of due care or
;

the hke:

—

Lex Burgundiorum.'
It is found necessary to say that if
a lance or other weapon is stuck in the earth, and a man or
animal chances to trip on it, the owner need not pay.
•Liehrecht, Zur Volkskunde (1879), 313.
'C. 87, J.
" Holmes, Common I,aw, 25, oitinii, nmonp other cases, " If my horse
strikes n man, and afterwards I sell my horse, and after tliat the man
dies, the horse shall be forfeited" (Plowden, 260).
numl)er of instances will be found in Gross' Sclcrt Cases from the Coroners' Rolls
A. n. 12r.5-lU3 (.Scldrn .Soe. Pub., vol. IX; 1805), pp. 8, 15, 40, SO, 54,
50, fi8, 77, H2, 02, 04, 05, 06. 00, 105, lOfi, 131, 1C!3, 135; Hatrson's Borough
Custumals, I, 17 (.Srldcn Soc. Pub. vol. XVIII. 1004). For Homan law,
see Girard's article cited on p. 480, antf. Kvery one is familiar with the

A

fossil

remains of the drodand in the clau.se of the criminal indictment
vnlue of the weapon with which a murder was done.

ttatini; the

*C. 87,
•C. 19,

2.

2,

and see LL. Henry

I.,

00, pattim.
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—

Paj'ment must be made, where injuries
Lex Sajronuni}
occur from ditches or traps, " a quo parata sunt."
" (}ui luachinaincntum fecit, dampLex Aiiglo-JVerinorum.num emendet."
Where a man is injured by a spear in anLL. Alfred.''
other's hand, he is liable " if the point be three fingers higher
than the hindmost part of the sliaft; if they botli be on a
level, ... be that without danger."
Sii'cilfn:'
At first the owner, but afterwards the user, of
the noxal instrument must respond.
France.^
Wlien a man is killed during the erection of a
house, neither the structure nor the master shall bear any
liability, if a warning notice had been given. ^

—

—

—
—

d.
1.

Harm

connected with a Servant

There was certainly a time when the master bore

full

responsibility for the harmful acts of his serf or his domesIt is worth while to emphasize this by quoting passages from Professor Brunner's chapter on " territorial lordhis name for " the sum of the rights exercised by
ship,"
"
the lord over the tenants
tic.

"^

:

" As regards the origin of territorial lordship, we have to
in the Prankish empire a lordship by Germanic
law and one by Roman law. The starting-point of the former

distinguish
the

is

responsibility

of the

lord

for

his

people.

According

above remarked, the house-master was
responsible to third persons for those attached to his house.
This responsibility extended not merely to bondsmen, but also
If a free but landless man reto half-free and free persons.
mained for some time in the house of another, he acquired a

Germanic law,

to

relation of
*C. 58.
fecerit, seu

as

dependency which established the responsibility of

Cf. also

pedieam

70, 2: "Si quis autem
vel balistam incaute posuerit.

Lex Rip.

fossam

vel

puteum

culpabilis judice-

tur."
=

C. 61.

'C. 36.

Amira, Nordgermanisches Obligationenrecht, i. 386.
^Bouteiller, Somme Rurale, i. 39.
' But as late as 1466 a counsel thus argued in England: " If I am
building a house, and when the timber is being put up a piece of timber
falls on my neighbor's house and breaks his house, he shall have a good
action, etc.; and yet the raising of the house was lawful, and the timber
fell, me invito, etc."
(Fairfax, in the Thorn-cutting case, Y. B. 6 Edw.
IV. 7, pi. 18).
'Deutsche Rechtsgeschichte (1892), II, § 93; see also I 71, 98.
* V.

400
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The liability of the master extended
the housc-mnslcr. .
not nuTcly over bondsmrn living in the house, but over those
settled on the Iniid. and even over those elsewhere, so long
as the master kept his ownership and no third person became
The responsibility of
responsible by receiving the man.
the master for free persons extended at least to those living
How far
in his house, followers and vassals not excepted.
it extended without the circle of actual members of the houseFor misdeeds of the bondsman the master
.
hold is doubtful.
originally bore full responsibility towards third persons.
He
had, as the party to the suit, to represent him and to render
satisfaction for him.
The resjjonsibility for free persons
shows itself in the form of a duty upon the master to answer
for the freeman's misdeeds." '
.

.

.

.

.

.

.

.

.

.

2. This responsibility disappeared in the case of frcelen, as time went on, so that the master could relieve himand
Bclf by handing them over to the regular courts
But in the
this apparently worked a complete discharge.
case of serfs and domestics, the effect of a surrender was
at first merely to relieve from the blood-fcud and from the
payment of peace-money it put the situation on the footing of a " misadventure," as then conceived, i. e., it left
;

;

the master liable to pay compensation-money:

Kent Lairs.
it

be, let the

—

" If any one's slave slay a freeman, whoever
owner pay with a hundred shillings, pve up the

slayer, etc."

Les

Arifilo-JCerinorum.^

— " Omne damnum quod

servus fecit

dominus emendet."
3.

Then comes the usual step of allowing the value of

the surrendered slave to be set

off,

and

exoneration by surrender of the slave

;

finnllv of

at

first

complete

to the in-

Further niifhoritics on this primitive pcneral notion nro pvcn in;
Wcsternmrrk, Oripin, ete. (cited nnle, p. 47(i), pp. SO, 14, 60-70; G.
Meyer, /ritschrlfl <lcr .Snvipny-.Stiftiinp filer Heehtspesehirhte, IHHl, II
(demi. .\hth.), |)p. 83, 90, "Die Geriehtshnrkrit iioher I'nfrrio nnd
Hintrrsnssen nnrh nelfrsteni Herht"; I*. Lriseiir, Noiivellr Hrvuc hlstoriipie <hi droit frnni,'als et etrnnper, 1888, XII. pp. .57(>, (i5T, " Pes eonS€*<|iu*ncrs dii driit de I'csolnvo dans les I.ppes Barharoriini rt dans Ics
'

capitnlairrs "; .Tiuitrow, Ziir Sfrafrcehtliehe .Stelliintt dcr .Sklaven bei
Deiit'.rhcn und .\n(crlsaehsrn. 1878, patrim (No. i in Gierke's Untersuchiinpen zur dciitschcn Rcchtsgcschiichte).
• Thorjje, i. il
29.
• C. 49.
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courts for justice to be

done:

Lex

Salica.^

— The master pays
— "If a Wessex

one half the rvergeld and,

for the otlicr, surrenders the slave.

Laws

of Inc.'

slave slay

an Englishman,

then shall he who owns him deliver him up to the lord and his
kindred, or give 60 shillings for his life."'
LL. Jf'illiam I, c. 5-Z.
" All wlio liave servants are to be
their pledges; if any such [servant] is accused, they [the
masters] are to have him before the hundred for trial,
if in
the mean time he flees, the master shall pay the money due."*

—

4.

And, accompanying the

later

form (complete exon-

eration), the master must usual]}' swear an exculpatory oath

denying any connivance with the deed for the exoneration
presupposes that the master had no part in the deed:
;

—

Chilperic.^
"Tunc dominus servi, cum VI [hominibus],
juramento [afBrmet] quod pura sit conscientia sua, nee suum
consilium factum sit nee voluntatem eius, et servum ipsum det
ad vindictam."
Lex Saxonum.^
He gives up or sets free the slave, and
swears " se in hoc non conscium esse."

—

5.

In

find this notion, " se in hoc
" pura conscientia," " nee suum con-

Norman England we

non conscium

esse,"

silium," distinctly reappearing in the idea that

difference whether the master consented to or

the

it

made a

conunanded

harm done by the servant or other member of his houseBut it is necessary, before risking a generalization,

hold.

to set forth the available evidence:
•35, 1; 35, 5. Accord: Pactus Alamannorum, iii. 17; Lex Frisionmn,
13 (slave for one third) ; Lex Bavariorum, 8, 2, 89 (for 20 s.).
' Laws of Ine, ~i.
'The slave might, in a few communities, merely be set free (as with
animals) and the responsibility thus disclaimed; but this was forbidden
by a Carolingian capitulary as against peace and order, and persisted
only in South France (Br., Pr. Ak., 832). As in the case of animals,
the giving of nourishment after the deed was equivalent to a sanctioning
by harboring (Br., Pr. Ak. 833).
* Bracton, De Legibus, f. 124 6, accord.
"Edict. Chilperic, c. 5.
^ C. 18.
Accord. Lex Frisionum, 1, 73; Knut, p. 75; Lex Alamannorum, 78, 6; Rotbar (Lombards) 26i, 342; Lex Salica, 35, 5 (later
texts) ; Capitularia Ribuaria, Add. 5.
1,

Mailland'i Manorial

boUa
John
1'.

TORTS

''//•

4«IS

widow

Courts.

I.

(A.

S

1246).'

I).

—

" I.sn-

nu-rcy for n trespass which her son
\\nd coniniitti-d in the lord's wood."
(1217): " Uo){cr the Plcndi-r is nt his law against
J)
Piti'r's

in

is

[on the issue]

Nicholas Crokf,

[Roger]

he

neither

tliat

nor

his killed Nicholas" peacock."

P. 17 (IStS): "Hugh of Staiihridgc complains of Gilbert
Vicar's son and William of Stanbridge that the wife of the
said Gilbert, who is of his [Gilbert's] main|)ast,'- and the said
William unjustly, etc., beat
» And
Gilbert and William
.
come and defend all of it fully."
P. 96 (li279): "They say that the ploughman of Sir Ralph
And one Thomas,
Rastel beat and ill-tre;ited John Scot.
the servant of the said Sir Ralph Rastel, by way of objection
said that . . . the said John Scot beat and ill-treated the said
ploughman.
The jurors say that J. Scot did not beat
[the ploughman].
Therefore the said Thomas is in mercy,
V2 d."
PP. Ii9, 153, 151.
Court of tlie Fair of St. Ives (1275),
Saturday, May 11: " Hugh of Swinford comes and complains
And the said Thomas
of Thomas of Toraux, the Canvasser.
comes and is charged and convicted of having by [his servant]
Simon the Blake of Bury sold canvas by a false ell in his
And R. B., R. P., and J. G.' are associated with him
booth.
.
Wednesday, May 15: "Let all the merin that booth."
chants ... be summoned to come to-morrow before the steward
to adjudge and provide that Thomas of Toraux, R. B., R. P.,
and J. (j., merchants selling canvas, have justice and equity
in the matter of Simon the Blake of Bury, servant of said
.

.

.

.

.

.

.

.

.

.

—

.

.

.

.

.

Thomas and

his fellows, who was found in their booth measuring canvas with a false ell and selling it. Pledge for Thomas'
Thursday, May 16: " For
appearance, all his goods."
that Simon the Blake of Bury was found, etc.,
the said
merchants as well as the said .Simon were accused as consenting to the said iniquity, and the said Thomas and his
fellows named above have ofl'<red to prove
that they are
not guilty thereof
and for that the said Simon confessed
... it was ordered that his body be arrested.
And the
said merchants give 40*. to the lord for his grace and favor."
In a later suit (p. 155) by Simon's lawyer, it ajijjcars that
.

.

.

.

.

.

.

.

.

.

.

.

.

.Sclden Society, vol. II.
Hoiisrliold.
.XWirrviiitions arc here made where fonsiblc.
* It dors
not iijiprnr wlirthcr Hie tiiiTrhnnts wore
to hnvr ronsrntod; hut if tlir ronfession of .Simon,

.

.

'

'
"

found hy the jury
iis

set

forth in the

next pnrngniph, wns taken n.i true, then they must have so found.
accusation implies that consent was necessary.

The

60.
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Simon " confessed

full

in

4i)\i

court that he received the said rod

by the hand and bailment of one Thomas of Toraux, merchant
of Rouen, whom he thereof vouched to warranty," and that he
was " not to withdraw himself from his jjlaint, but was to
press his suit against the said Thomas;" yet he did withdraw
his voucher.

—

William of Street's
Court Baron, 36 (1250-1300 a. d.).'
Case: Charge against one wlio sent his son in to take fruit
from the lord's tree; denial that the son ever did so at his
bidding: " William (saith the steward) at least thou canst
not deny that he is thy mainpast," nor that he was seized in the
how wilt thou acquit thyself that thou
lord's garden
"Sir, for the deed of
didst not make or bid him do this?"
my son and the trespass I am ready to do thy will, and I ask
thy favor. My pledges are, etc." " But how wilt thou acquit
" In such wise, sir,
thyself of the sending and bidding.'' "
as this court shall award that acquit myself I ought."
P. 38: William Lorimer's Case; charge of sending two men
to cut stubble in E's field; denial^ "never did such persons
by his sending or bidding cut the stubble of that place nor
carr}' it thence."
So also Walter Coket's Case, p. 39.
In
another case of William Lorimer's, p. 55, he answers, " to prove
that never did my folk, J. and T. by name, cut the stubble of
that place by my commandment, nor carry it off, I am read}-,
etc."
But in an alternative version, he denies that J. and T.
were his mainpast, alleging that they were only laborers hired
from day to day. Apparently either defence was good.
P. 53: "William of E., thou art attached to answer in this
court wherefore thy son who is thy mainpast entered the lord's
garden over the walls, etc.
Sir, [to prove] that never was
.

.

.

;

.

any manner of

.

.

carried off by me, I will do whatever
this court shall award that do I ought. William, at least
thou canst not deny that he was found inside and carried off
divers kind of fruit at his will.
Sir, 't is true; wherefore I put
fruit

—

—

myself in mercy."
'Bracton's Note-Book.

—

II, 596,.

No. 779

(a. d.

1233):

An

assize of novel disseisin by Simon against John.
J. did not
come, but " William of L., his bailiff, came and said, for J.,
it was not done by him, because
sanction] the deed, nor, if it was done
by his men, did any one come to him to lay it before him
[ostendere] so that he might make amends [corigeret]."
And
Simon replies, and ends by saying that " he sent to John
asking that he should make amends [onendaref] and he re-

that

if

any

disseisin

he does not avow

'Selden Society,
•Household.

[i.

vol.

was done
e.

IV

(ed.

Maitland and Baildon).
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UllininU-ly John wins, " becnusc lie
fused to ninkp nmcrnls."
did no disseisin."
lU., 11, ()()(), So. 781 (a. n. 1233): An nssizi' of novel dissei.sin l)y Halpli Basset iigninst the Ahliot of Kirksti'de, for
ploughing ovi r tlie line of their tields, whieh adjoined. The
Ahhot denies any disseisin, and says, " that if his lay-members
did nnytiiing there, this is not by him, and if it were so [i. r.
that they had done harm] and it had been laid before him,
he would have caused amends to be made [cmcndari], but if
nnytiiinjj was done it was not laid before him, and therefore
he says that he (ipse) did no disseisin if any was done." Tlii-n

Ralpii answers "
laid before him,

tiiat liie Abbot well knew of
and the grain was carried off

it

and

it

was

to the Abbot's

own grange."

The jury find that the ]>loughs of the Abbot
did plougli two or three feet over the line; and "on being
asked wlietlier the Abbot knew of tiiis. they say that tiiey
cannot tell, but they do know well that tiie monks and the laybrethren of the Abbot were there to see that it was done [ ? at/
visum faciendum]
and since they did not lay it b<-fore the
Abbot, the Abbot should fall back upon them [capiat se ad
roi], for they ought to inform him of the affair.
.-Vnd because
the jury say that the field was so |)loughed and that there are
no Imundaries and that the Abbot last year had the grain carried off, it is adjudged that
the Abbot be in mercy; damage, Us."
The jury here were asked if the .\lii)()t knew of
the deed; yet he lost the case, though the jury could not tell;
and the aiinotator (an early band) writes on the margin:
Note that if one's bailiffs and servants do not lay it before
their master that a disseisin has been done, the master is not
excused though he says that he knew nothing of it, inasmuch
as bis men knew of it. So also of monks rendering obedience."
//).. II, 1-71, A'o. 6l6 (.\. n. 1231):
In an action for taking
the plaintiffs' nets and preventing them from fishing, the defendants are asked " whether they themselves avow
i.
e. are
ready to answer for] the taking, or whetiiir they did the taking
by authority of the Abbot of S. Kdmund's, whose men they
are, and they say that they took the nets of their own authority and avow the taking."
liracton De Legihus.
After dealing generally
/. 201 /);
with the topic of disseisin, and passing to actions for disseisin by servants, he says: " But if they [the masters] have
;

.

.

.

[

'

—

•Cf. nisn nrnrton, X. B. III. 131, \n. IIIV (a. n. l.nV-l^W), vhcre
the Prior of .St. .Switliln was smnmoncd for hnviii)t n pnllows, rtc, iind
vinlnliiiff roynl privilepcs, and aii-iwerofl (is to one oliiirire, driioriliinp Imw
the men of the plnrc eaii(rlif a notorious rolilier ami iiinrdcrrr " et ilium
suspendcriint," hut says "quod faelum ilium non ndvocnt;" yet the
defence was here insiiffiricnti " et Prior in miscricordia."
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disavowed the deed of their men, and, when they shall have
been sued in any respect by any man or in any mode, they
shall not have made amends [emendaverint^ they arc still liable,
so long as they arc present ' and have freely placed themselves
on the assize, although they are not named in the writ. But, if
they shall have made amends for the deed of their men, whether
before demand or after, as long as it was before the taking of
the assize, they shall free themselves and their men from the
penalt_y of the disseisin. But if the masters arc occupied in parts
remote, so that they cannot be made parties, and if they have not
known anything about the disseisin, for this reason the assize ^
shall not be stayed." Here it seems that the avowal or disavowal
affects merely the liability to a fine, and the duty to make compensation is assumed as invariable. Almost the same principles
are further expounded at f. 171 a and f. 172 b. So also 158 b,
as to distraints by the servant of a lord: " It must be inquired
of the master whether he has avowed the deed of his servants or
not; and if not, then the master will have an opportunity to
make amends but if he has avowed it or has not made amends,
he makes the wrong his own, if there was a wrong."
,

;

We

going on the process of a general leavening
se in hoc non conscium esse " and apin concluding that by the end of the
1200s the general civil rule was still as indicated by Bracton's statement on the particular topic of disseisin.
In other
words, so far as any penal results were concerned, the master
could pretty generally ^ exonerate himself by pleading that
he had not commanded or consented to the act * while nevertheless this was only a growing exception to a responsibility
which the moral sense of the community was still inclined to
predicate generally, and accordingly the liability to make
good any harm done
i. e.
the civil liability
still continued without regard to command or consent. As we shall
see later, the test of command or consent was soon after extended generally to a civil liability
and even in the 1200s
see here

by the principle of "
parently we are safe

;

;

—

—

;

In court.
° Against the servants.
'But for some time exceptions remained; Fitzherbert, Abridgment,
"Corone," 148 (1315).
' This seems indicated by the questions of the steward
in the Court
Baron cases (with one exception) and the inquiry at the Fair of St.
Ives; for in those eases the penal idea would apparently predominateSo also in local customs: Bateson, Borough Customs, I, p. 63 (Selden
Soc. Pub. vol. XVIII, 1904).
'

502
we seem

•

to sec

it

//

coming.

TORTS
Yet as that century was not
and " crim-

thoroufjliiy conscious of the distinctions " civil "

inal," * it can only be said that, at tlic point to which we
have now traced the topic, we find that the test of command
or consent was applied in sonic cases and not applied in

others, the general notion being that absence of

command

or consent excused from correctional or penal consequencc.*

Notwifhstnndinp Glnnvil's nnd Bracton's use of the terms " pinrita
and " pliirila rivilin."

criniinnliii "

'The situation in tlu- twelfth and thirteenth centuries is somewhat
conil)licated by tlic responsibilities involved in the frank-pledge police
regulntions.
But there oan he no doubt on the evidence that there wns
a general Germanic notion of responsibility for servants, related closely
to the dnn or kinship-responsibility which was universal in primitive
law, but preceding and independent of the system of conununal responsibility known as frank-pledge (whether it was or was not a direct successor of frithborg). This being understood, the authorities of the thirteenth century, rightly read, do not give us any reason to doubt that the
rosponsibility for one's household was (though in actual content not
dissimilar) in history and in popular feeling a distinctly different thing
from the responsibility for one's neighbors in the tithing (frank-pledge).
Thus Bracton (f. \-2\ 6), after declaring that the tithing is not responsible for persons not required by law to be in frank-pledge, says
that in such case that one shall l>c responsible in whose household he is,
"nisi consuetudo patriae aliud inducat," as in Hertford, where one is not
responsible "pro nianupastu [household] suo," unless by harboring an
ofTender. Then, after describing the application of the rule to bisho]>s,
etc., and their duty to produce their servants to the court or jiay a forfeit, he continues, "and so it shall be done for all others who are in anybody's household, because every man, whether free or serf, either is or
ought to be in frank-pledge or in some one's household" (the italics are
the writer's). He then reproduces the old (Jermanic ideas (LI,. Hlothnr
and Kadric, c. 15) as to "household," -"receiving food or clothing
and according to ancient
from him, or only food with wages, .
custom he may be said to he of one's family who ha.s been given hospitality for three nights."
(Cf. also Selden Soc, I'l. Cr., i. No. 53
(a.d. 120:2): "William of Morton and Simon Carpenter are outlawed.
They were nowhere in frank-pledge, but servants of the .Vbbot of
.
.
Woburn;" Bracton, N. B. iii. j(i:{. No. I'.'V (a. n. 122fi): " Henricus le

—

.

.

.

non est in dcceima tithing), nee habet dominum qui
Ireys captus
advocet,
suspendatur; " also lb. ii. 116, annotator, and footnote 1; Gneist, Const. Hist. Kng., i. 185; Bracton, I)e I.egibus, 153 6.)
It seems clear, then, that there is nothing which should induce us to
believe that the responsibility for servants was not a perfectly clear
and natural one apart from frank-pledge. When we meet such expressions as " omnes qui scrvicntcs habent, corum sint franc-plegii " (LL.
Wm. I. c. 52; Thorpe, i. IS"), and " if the servant of any lord
commits a felony,
(the lord) is to be amerced, and the reason is l>ecause he received him in bourgh [pledge]" (Kitzhcrbort, " Corone,"
14H), we see that we are dealing with expressions used either by way
of analogy (the responsibility being in both cases practically the same)
or at a later date in ignorance or in disregard of tlie former distinctions.
Compare the fellow-burgess responsibility in towns (Batcson's
Borough Customs, ii, intr d. p. xxiv, Selden Soc.' vol. xxi, 1906).
.

eum

.

.

.

.

|

.

.

.

.

.

.

.
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In tracing these topics to this stage, two things must be
noted with reference to the sources from which wc thus arrive
It is not an
Jit a knowledge of the root Germanic idea: (1)
It was not uniformly and
absolute and unvarying idea.
invariably

more or

dominant, and there were of course exceptions
Possibly one of these obtained in the

less notable.

fire kept in one's house and accidentally resulting in
a conflagration ;^ this we shall consider later. But on thewhole the popular ethico-legal sentiment was of the content
above set forth.
(2) The various stages of the idea's development, as already remarked, cannot be plainly pieced out
nor can it be asserted
for each of the Germanic communities
that for the whole race the development went on with any
homogeneity of time and incident. What can be affirmed is
merely that the idea, in the various communities and at various epochs, passed through stages such as those indicated.

case of

;

112

We have now

reached the stage when the notions of tortious

responsibility,

civil

Anglo-Norman

as

courts,

developed

may begin

in

the newly

organized

to be traced separately

from those of criminal responsibility. Here the process begins to be more complicated.
The groupings thus far asharm from (a) a personal deed,
sumed for convenience
(b) an animal, (r) an inanimate thing, (d) a servant or
agent
must here be abandoned, and the line of tracing
must be accommodated to the groupings which are most
marked in the precedents of 1300-1800; the eifort in hand

—

—

being alwaj's to make out the subjective course of legal
thought in its progress towards the accepted standards of
to-day.

topics then may be followed down in this order:
done Unintentionally and Personally; 2. Harm
Self-defence
3. Harm done by an Infant or a LunaKeeping of Fire 5. Keeping of Animals, with refer-

The

Harm

1.

done

in

tic

4.

;

;

;

ence to (a) land trespasses, (b) trespasses by biting, etc.;

Brunner, D.
'

This and

article.

Rg.,

ii.

Part III

657-658.
are reversed

from the order of the original

6.

TORTS

I//

504
Kocpiiiff of

Dangerous Things

in

general

7.

;

Harm

by a Servant or Agent.
1.

Harm

about

done Vninicnt'tonaUii and Vcrsomdhf.

ISOOs, the respoiisihilitv was

—

done
Here,

absolute,

and

irrespective of personal blame in producing the harm.

In

tlie

still

homicide, at least, the slaver by misadventure forfeited his

goods and paid some fine or fee to the king, though his life
was spared while in probably all torts the harm-doer paid
some comj)cnsation to the injured party. What we have to
note is, first, that no distinction as to negligence or the like
was yet made; it was either "misadventure," "unwitting,"
;

—

that

we

note that the state of things

is,

not intentional,

— or

Secondly,
corresponded in essence
the man was getting fair

wilful, intentional.
still

with prevailing ethical notions;

dealing as far as the standards of the time went.
niu.st

be to discover

how and when

the notion got

Our object
away from

these tests.

The

first

circumstance we perceive

is

that the penal law

was already getting away from them, as is shown by the
sparing of the life; and as the purposes of a penal law became more and more clearly realized, we may suppose that
the penal treatment grew less and less rigorous as time
passed; though the forfeiture remained, in name at least,
even in Blackstone's time. But a distinction was early made
between penal and civil consequences, as the Thorn-Cutting
case indicates.^ This rested ])robably on the ground, still
very properly accepted, that " in all civil acts the law doth
not so much regard the intent of the actor as the loss and
of the party suffering."*
But to-day in torts we
do certainly consider, not merely the sufferer's damage, but

damage

the blainableness of the defendant's conduct
distinction

was yet made,

" misadventure."

We

the

in

have

still

l!]()()s,

even

:

in

while no such
cases of mere

therefore to trace the transi-

tion in this respect.

Now,

Is

a

it

has been generally supposed that until the present

•Y. n. fi F.dw. IV, 7, Ifl (1W56): Fnirfnx, fnr llic plf, "I sny there
n diversity bctwrrn nn net rrsiiltiiijr in n felony nnd one resiiltin); In
trcspn.'v'i, for . . . when it wns n);nlnst his will, it wns not animn

ftlonicii,"

'Lanilwrt

c.

Bessey, T.

Hoym.

4il

(1681).

I
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century (earlier
notion continued,

i.

c.

England^) the

country,* later in

in this

505
old

that the rationalization never proceeded

any further than to posit a voluntary act hy the defendant;
if from a vohnitary act a Trespass — tiiat is, a direct
and immediate injury
followed, nothing could save the
defendant from civil responsibility.^ And no doubt this came
to be at least the preliminary test, the sine qua iton, showing
itself most prominently in the rule of pleading that if there
had been no such voluntary act, then there was not even a
prima facie Trespass.'' But more than this the whole course
of precedents and of contemporary legal opinion does not
that

-

—

allow us to believe.

The

•

evidence seems plain that the ration-

towards the present standards began at a much
earlier period than has been supposed. ^ In other words,
alization

» Vincent v. Stinehour, 7 Yt. 62
(1835), Harvey v. Dunlop, HQl
Den. Suppl. 193 (1843), Brown v. Kendall, 6 Cush. 292 (1850).
'

Stanley

v.

&

Powell, infra.

Leame

v. Bray, infra;
Mather, infra; Lord
Cranworth, in Fletcher r. Kylands, L. K. 3 H. L. 330: "When one
person, in managing his own affairs, causes, however innocently, damage
to another, it is obviously only just that he should be the party to
suffer;" and 5 Harv. Law Review, 36: "The rule, so well settled in
America, that inevitable accident is a good defence to an action of
trespass for personal injuries, has not hitherto found entire favor with
the English courts.
There crept very early into the English law a
principle, which the Courts have been slow to repudiate, to the effect
that he who acts voluntarily acts at his peril, and is responsible for
personal injuries to another resulting from his acts, though the injury
be the outcome neither of wilful wrong-doing nor of negligence. The
few cases in which a defence has been allowed have been decided either
The
upon principles of expediency or upon questions of pleading.
English judges have obstinately refused to adopt squarely the reasoning
of the American courts, that where a man uses due care he is not
responsible for results which could not have been foreseen, and, while
practically arriving at the same results in a number of cases, have
based their decisions upon narrow and unsatisfactory grounds."
'Gibbons i'. Pepper, 1 Ld. R. 38; Knapp v. Salsbury, Boss v. Litton,
Goodman v. Taylor, Hall i\ Fearnley, supra.
'Following is a chronological list of the principal precedents showing
the transition: 1330, Fitzherbert, .Abridgment. " Corone," 303, .354;
1400, Beaulieu v. Finglam, Y. B. 2 H. lY, 18, 6; 1466, Thorn-Cutting
Case, Y. B. 6 Ed. lY, 7, 18; 1506, Tithe case, Y. B. 31 H. YH, 27, S;
1605, Millen v. Fandrye, Popham 161; 1616, Weaver v. Ward, Hobart
134; 1630, Bacon, Maiims. No.
1681, Lambert v. Bessey, T. Raymond 421; 1683, Dickenson v. Watson, T. Jones 205; 1700, Mason v.
Keeling, 12 Modern 332; 1716, Hawkin.s, Pleas of the Crown, I, c. 28,
§27; 1734, Underwood v. Hewson, 1 Strange 596; 1760, Buller's Nisi
Prius, 6th ed., 16; 1767, Beckwith v. Shordike, 4 Burrow 2092; 1770,
Davis V. Saunders, 2 Chitty 639; 1773, Scott v. Shepherd, 2 Wm. Bl.

See, for example, the lanjuiage of Grose, J., in
the argument for the defendant in Holmes v.
'

.

YH

;

.

.

aOG

Vll.

there has never been

TOUTS

time, in English law, since (sav) the

ii

early 1500s, when the defendant

was not allowed

to appeal to

in

soiiii-

hlaine or fault In addition to anti

an action for Trespass *
lest or standard of moral
beyond the mere question

of his act having been voluntary; i. e. concedi ng a vo luntary
act, he might still exonerate himself"'* (apart from excuses

At first this test,
of self-defence, consent, and the like).
naturally, was vague enough. " Inevitable necessity," " unavoidable accident," " could not do otherwise," served indiscriminately to express, in judicial language, the reasons of

ally

exempted him who had intenand him who had unintentioninjured without what we now call " negligence," and him

who

intentionally trespassed on the plaintiff's land to avoid a

fairness on which they equally
tionally struck in self-defence,

"
liighway attack.^ The phrases, " non potuit aliter facere
and " inevitable necessity," served as leading catchwords for
r. Brnham, 3 Wilson 368; 1793, Comvn's Dipest, 4th
"Battery," (A); 1794, Oplc r. Barnes. 8 T. R. 188; 1797. Bacon's
Ahridpncnt, "Trespass," (IJ), (I); I79<)(?), Espinassc. Nisi Prius,
East 1()9; 1803, I.enmc r.
3(1 c(l., :JI3; IHOO, Mr.Maniis r. Crickett, 1
Brav, 3 East 593; I806-S, .Solwvn. Nisi Prius. 1.3J8; 1808, Cliitfy, Pleading,' K'8; 1810, .Mllman r. Dolwell, -2 Camp. 378; 1810, Knapp, .Salslmry,
2 Canip. 5(H); 18^':!, Wakenian r. Roliinson. 1 Binp. il3; 183:?, Boss v.
Litton, Goodman r. Tavlor, 5 C. & P. 407. 410; 1831. Pearcv r. Walter,
6 C. & P. 2-M; 1837. Cotterill r. Stnrkev, 8 C. & P. 691; llUJ. Hall p.
Fearnlev. 3 Q. B. 919; 1849. Sliarrod r. H. Co.. 4 Excli. 585; 1870. Smith
r. R. Co., I,. R. 6 C. P. 14; 1875, Holmes r. Mather, L. R. 10 Exch. 261;

892; 1773, Barker
ed.,

1891, Stanley r. Powell, 1 (}. B. 86.
'
For a qualification as to trespasses to realty and to personalty, see
pott.
' Originally the distinction requiring this to he done hy an affirmative
pica in justification seems not to have prevailed.
•Bracton's Note-Book, III, 229, No. \2\6 (a. D. 1336-37), where in
a killing in defence he is pardoned, the test heing "quia non potuit
aliter cvadere manus eius;" ih. Ill, 107, No. 1084 (a. d. IJ'5). "aliter
cnim mortuus esset ; " (1319) Y. B. 13 Edw. II, 381, "since the defend-

ant could not otherwise escape;" (1459) 37 H. VI, .37, pi. 26, the
defendant trespassed to avoid the attack of the plaintiff on the highway: held justifiahle, "because he could not do otherwise than this;"
Choke, C. .T., in Thorn-cutting case (1466): "As to what was said
ahout their falling in, !]>>o inrito, that is no plea, hut he ought to show
that he could not do it in any other way, or that Ik- did all that was
in his power to keep then out;" .see also Cateshy, arrj.: Britton
(Nichols), I, 15. "from necessity to avoid death;" Bacon, Maxim.s. V,
" impossihle to do otherwise;" Blackstone. J., in Scott r. Shepherd:
"Not even menaces from others arc sufficient to justify a trespa-ss
against a third person
nothing hut inevitable necessity," citing
Weaver r. Ward, Dicken.son r. Watson, Gilbert r. .Stone; counsel in
Giblions r. Pepper, 4 .Mod. 405, " for it was no neglect in him, and the
mischief done was inevitable;" and the oUicr ca;>cs cited lupra, note 5.
.

.

.

66.
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many

centuries ; and even up to the 1800s we find Court and
counsel constantly Interchanging " inevitable accident " and

" absence of negligence or blame." ^ The precedents show
somewhere about 1500 a decide d sloughing-off
of the last stage of the primitive notion took place, and a
defendant could e xempt himseliTin this sort of an action if
his act, though voluntary^ had been without blame : the standard being more indefinite, and perhaps not as liberal, as today, but not ditfcrent in kind. ^ But it would seem that
towards the latter half of the 1800s the opinion at the bar in
England misconceived the language of some of the earlier
cases, ^ and it became necessary to review them in two cases
(Holmes v. Mather, 1875; Stanley v. Powell, 1891), in
which the doctrine was finally settled, for England, that the
defendant's attention to the requirements of due care may
be (not necessarily al ways^ls) a deTe nce, even_ where a_trespass has been done.
The same doctrine ("there must be
some blame or want of care and prudence to make a man
answerable in trespass ") had long before been laid down in
this country, and that, too, purely as a matter of the right
reading of the precedents. *
us, the n, that

' Buller's
Nisi Prius, " that it was inevitable, and that he committed
no negligence;" Comvn, "inevitable and without any neglect;" Espinasse. "involuntary and without fault;" Lord Denman, in Boss v.

Litton, " inevitable accident,"

" one

which the defendant could not
Starkey, to the same effect; Nelson, C. J., in Harvey v. Dunlop, Hill &' Den. Suppl. 193 (1843),
" from inevitable accident, or which in law or reason is the same thing,
from an act that ordinary human care and foresight are unable to
guard against;" Center r. Finney, 17 Barb. 94 (185-3), "wholly unavoidable and no blame imputable;" Selden, J., in Dygert v. Bradley,
8 Wend. 470 (1833), "When we speak of an unavoidable accident, in
legal phraseology, ... all that is meant is that it was not occasioned in any degree, either remotely or directly, by the want of such
care or skill as the law holds every man bound to exercise " and the
other cases ciied supra, note 5, p. 505.
"The same differentiation of misfortune from negligence may be seen
progressing in the law of tenant's liability for waste; here it had become plainly announced liv the 1500s: Kirchwev, Liability for Waste,
Columbia Law Review, VIII, 625, 627 (1908).
^ Probably owing chiefly to the expressions of Grose, J., in Leame v.
Bray, supra, note 5, p. 505. These, taken apart, appeared to support,
and perhaps were intended by him to support, the stricter view. The
other and later cases show that Lord Ellenborough (also a judge in
Leame v. Bray) did not hold it.
* See Vincent i". Stinehour, Harvey v. Dunlop, and other American
cases cited supra, notes 1, pp. 505, 507.
prevent;" Patteson,

i.

e.

J., in Cotterill v.

;

i

<^ /

-i^

/^o^^
'

"- '*^«4,
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In trespasses to pcrsoniilty^ nnd to realt}' there
iniillv

n disposition, at

l)rL'ii

llic

time

tlie

line!

orig-

geiUTnl tendency to

out in tliis field also. For inH. VII, (1506), * declared that
the executors take the goods of a stranger with those

niitigiition

he^un, to carry

it

etunce, Rede, C. J., in 21

" wlierc

of the testator, they are excusable for the taking in trespass,"
because " one cannot prima facie know perfectly which goods
belong to the testator and which to the stranger;" and the

excused trespass of the oxen in 22 Kdw. IV, (U8.'J) H, 24,*
seems to rest on a similar notion ; while Choke, C. J., shows
it clearly in the Thorn-cutting case (l-l-tG).'
But this ten-

dency soon disappeareii,'* j>robal)ly for reasons of policy,
which are still accepted as valid; * and no such defence is now
admissible, excej)t in trespasses or conversions of personal

property under exceptional circumstances."
Here, as we have already seen, the
2. Self-defence.
Statute of Gloucester (1278) provided that, in crown cases,
the slayer in self-defence (though forfeiting his goods) should

—

receive a

pardon by the king's favor

if

he pleased.

'

Yet the

practice as to a pardon varied, for in two of these cases

(1302, 13+9) the defendant was apparently set free immediBy 1624 the forfeiture was not required.® In civil
actions of trespass, however, the mitigation was longer in
coming. In 1294 '"and in 1319' 'the defendant was obliged
to respond but in 1400,' ^and ever since, the plea is accepted
ately.'

;

No doubt the doctrine of "acting nt peril" to-day still covers the
situations involved in some of these cases; for this see post in this
nrticle.
Iiu'liidin^; oases whore to-day trover would lie.
'Cited iiipra. note 5, p. 505.
' }'nft,
p. 515. note 1.
•Basely r. Clarkson, 3 Ix-v. 37 (IfiSl). But it perhaps lingers In
Bcrltwith P. Shordikc, xiprn, note 0.
'

'.See

•E.

Holmes, The
Wrllington

fl.

Common
r.

I.mv, 151.

Wontworth. 8 Meto.

Sift.

oarlior oasos of this sort are: (1302) Y. B. 30-31 Kd. I, SIS
(Bolls rd.); (13.SS) Y. B. 13 F.d. 111. 533 (Rolls od.) ; (13:W) Y. B.
21 Kd. in, 17. pi. <>3; (13^1!)) Fitzh. .Wn., " Corone," 261; (1.S70) lb.,
94; (13(iH), 41 Ass. 21 '("Ppoal of mayhem)pardon was required as late as' U89 ( Fitzherbert, Abridgment,

'The

•A

"Corone," 61).
•Dover's Case. Godbalt. 5S«.

"Y.
"Y.

"

R. 21-?? F.d. I, .586 (Holls od.).
B. 12 F.d. II. 381 (Holls ed.).
Y. B. 2 H. IV. H, pi. W.
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Yet

as a complete defence.'
realized at

first.

For

its
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whole scope was not fully

instunce, in the very case preceding

that of 1302, in which the defendiint was set free for killing
a wheat-thief in self-defence, the defendant (in a crown case)
who killed a wheat-thief in defence of his brother was sent
to prison;'^ and in 1436,' when it was agreed that in all
justice " it is lawful for a man to aid his master," it seems to

be a case of first impression.
3. Lunatics and Infants.

—

The natural result of the primwould be to hold the lunatic liable, no less than
and in fact the two stood at this
the slayer by misfortune
time on the same footing:
itive notion

;

" It was presented that a certain lunatic wounded himself with
a knife, and, after he recovered from liis infirmity [lunacy] and
his chatreceived the rites of the church, he died of his wounds
In 1330 a lunatic homicide is
tels were confiscated" (1315).^
given a king's charter of pardon.^
;

But the popular

superstitions in such matters prevented

as rapid an approach as might have been expected towards

a rational treatment, even in criminal cases, of lunatic harmdoers.
It would seem that a similar inability to make allowances served for a long time as in part a basis for tortious
responsibility
though doubtless as much or more influence
is to be attributed to the maxim, so powerful in the sphere
of deeds and contracts, that " no man of full age shall be,
in an}' plea to be pleaded by him, to be received by the law
to stultify himself." ® However, by Lord Bacon's time, the
principle was maintained in the form that a lunatic was responsible for his torts in the same way as an ordinary per;

son.''

'So

the borough courts in the UOOs (Bateson's Borough
and II, Introd. p. 40; Selden Soc. vols. XVIII, 1904 and
XXI, 1906), where the learned editor is therefore hardly correct in
commenting that at that time " by the law of the land 'nothing less
than the King's pardon would suffice."
also

Customs,

in

I, 53,

Y. B. 30-31 Ed.

I. 518 (Rolls ed.).
14 H. VI, 24, pi. 72.
Fitzh. Abr., " Corone," 412 (1315).
•lb. 351.
•Beverley's Case, 4 Coke R. 133 h (1603).
' Bacon, Maxims, VII
(1630) Weaver v. Ward, Hobart, 134 (1616).
'
'

;
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The development was
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quite otherwise witli

tlip

rosponsiliil-

In Germanic custom the male child was withitv of Infants.
out ft standin|5 in the community as an obligor or an ohlipce.
Like the master for the slave, the father answered for and
made claims on behalf of the child. ' The ceremony of investinfj him with arms as a icchrhaft, or weapon-bcarinfr, member
of the commimity, was the usual period for the assumjifion of
rights and liabilities; and this customarily (not always) took
place at the age of twelve. Hence we find, in Anglo-Norman
days, the age of twelve years as the earliest at which liability

can begin. ^ We soon see, however, a tendency to reduce this
age-limit,^ and the twelve-year rule came to be disregarded in
criminal cases;* while a seven-year limit appears in later
criminal law as the subject of a presumption against criminal
intent.* The case of 35 H. VI, 11, pi. 18 (U.-JT) is usually
given as the first in which an infant was held liable in Tres-

76; Wnrkcrnnpel, Die
.Xriplo-Saxon Inws in
Hale's Plens of the Crown, I, 20 ff. Notice the same notion of lejtal disnhiljty in one of the two forms of the writ of pardon for infants in
the Uegistrnm Breviimi (309 6), where the infant is discharged, hut
is to come up again and answer, if any one raises the question after
he has arrived " ad lepitimam a>tafem."
'Y. B. •M)-'M I'.d. I, .')^'9 (Holls ed.) a hoy had set up a mark insid«
the house, anti in sliootinp, his arrow accidentally went witliout and
killed a woman; Justiciarius: ".Since he is not of the ape of twelve
years he is not a felon, liut pood and loyal " and as he had ahsconded,
it was puhliclv proclaimed that he niipht return if he would.
(Rolls ed.); one who killed in defence of
•i:{0:.'. Y. B. 30 Kd. I, .511
and it was said that he was
his hrother was committed to prison;
under twelve years of ape; .Spipiirnel, J.: "If he had done the deed
hefore his ape of seven years he should not suffer judpincnt; hut if
he had done any other deed not causing the loss of life or liinh, thouph
upainst the peace, he should not answer, because l)cfore that ape he is
not of the peace."
l:i:W. Y. B. 13 Rd. Ill, fi-27 (Rolls ed.): " Itan, a pirl of thirteen
years, was burnt for that while she was the servant of a certain woman
she killed her mistress; and this was [so] found; therefore adjudped
to he treason.
And it was said that by the old law no one under ape
was hunp, or suffered judgment of life or limb. But .Spipurnel found
n case that an infant of ten years killed his companion and concealed
him, and he was hung, since by the concealment he showed that he
knew how to distinguish between evil from good. And thus mnlilia
fupplft irtntem." .So also in the borouph courts, a. n. IJOO-I VOO (Baleson's Borough Customs, T, p. ()3, II, Introd. p. 49; 5>elden Soc. Pub.
vols, XVIII, 19()t, and XXI, lOOli), where the parent is often held
answerable; yet there is no consistent principle visible.
• Reg. 0. Smith. 1 Cox Cr. C. 260.

*Sce Briinncr, Deutsche Rcohstpescliichte,

I.el)ensalter,

I8(i-2,

p.

Ki;

iind

some references

;

;

I,

to

'

WIGMORE: TOHTIOUS UESPONSIBILITY

Oa.

pass.
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But the

idea being

Court there shows (the penal

Iftnguiige of the

still
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at that time attached to the idea of a tres-

pass) a tlispositioii to exempt the infant; and the reason
given for refusing to discharge him as incapable of discretion
(that the possibility of a plea of justification takes the power
from the Court) does not put the case on any ground of the
immateriality of intention.

ISIoreover, in

1611^

it

was

re-

solved by the Court tliat a writ of capiatur would not be
issued in an action of vi ct armis against an infant;

Temp. Car.

and

in

an action of Case for slander against an infant was sustained on the ground that maVitia supplet (ttatem.
I. ^

However, about

this time

we

find infants

ranked with lunatics

ground that the intent

as liable civilly on the general

{i.e.

bad motive) was immaterial. *
4. Keeping of Fire.
Here the old responsibility, in its
strictest form, continued down to Queen Anne's reign, and for
almost the whole period, we may believe, it was sanctioned by
popular notions.^ The short name of the action (" for negligent garder son feue ") is a misleading one; it means
merely " for failing to keep in his fire," and the responsibility
was absolute, as may be seen from the words of the writ
(" quare
homo et femina
ignem suum die ac nocte
bad

intent,

.

—

.

.

.

.

.

child was four years of age; the judge says: "Can you find
your conscience to declare against this child of so tender an age?
I think that he did not know any malice, for he is not of great
strength, and you can see that before your own eyes." Counsel replies
Counsel for
that the fact remains that one of his client's eyes is out.
defence claims that, as in felony, the Court can dismiss the case if
they think his youth shows that he did not know he was doing wrong.

'The

it

in

But Moyle

refuses, because in felony there is only a plea of not guilty,
and so "the justices have it in their discretion to
dismiss him if it appears to them that he is of such an age that he has
not discretion ; but otherwise in trespass, for in a writ of trespass the
party may justify the trespass, and not plead not guilty, and so the jus-

and no

.justification,

have no such power." Then a guardian is appointed, and the
defendant's counsel is granted an adjournment for a conference.
^ Holbrooke v. Dagley, Croke Jac. 374.
tices

'

Hodsman

*

Bacon, Maxims,

v. Grissell,

Noy,

139.

vii.

Borough Customs, I, 82 (Selden Soc. Pub. vol. XVIII,
here the later custumal exonerates. The same popular attitude
seems to have lingered in other countries e. g. in Japan the responsibility for accidental fires continued, in the rural communities, into the
present century; and during a residence in Tokyo the writer's landlord tried to have inserted in the lease a clause making the tenant
responsible for all fires originating within the house.
• Rastell, Entries, 8.
''Bateson,

190+)

;

;
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secure custodirc tcncatur, nc pro defectu custodi(r,"
and from the proceedings in Beaulieu v. Fin/^Iiim
1400), where imv question of bldiniibleness is excluded.'*

lalx'o ct

etc.),
(

'

The

idea is seen reiniiining in tlie tirgunient there
rejected, that " the fire could not be alleged to be

jiriiiiitive

mndc and
hi.i

man cannot have property in fire." * In
Stamp (U)9H)^ the old tradition was .still ad("be it by negligence or by misfortune, it is all

because a

fire,

Tuberville

r.

hered to
one ") ; though the intervention of a sudden wind-storm was
treated as an available excuse.' In 1700® a similar action
failed,

apparently only by bad pleading; but in 1712^
fires in houses* was abolished

the responsibility for accidental

by the Legislature.*
(a) In trespasses of animals
5. Keeping of Animals.
by biting or otherwise Tcounding, we find the rule on English
soil to be a lineal successor of the form already seen in the
North French records,* "that the owner "did not know the
animal's vice." The three writs in the Register* ^begin by
alleging that the defendant " quosdam canes ad mordendum
oves consuetos apud B. scienter retinuit," " quondam canem

—

'? H. IV,

IS, pi. 6.

lost, in an action
midileinment ilhimine, the defcnclant liiiowinp nothinp, is not conclusive to the contrnry; for (1) it
does not iipj>ear that the defendant set the fire; (?) Rolle (Ahridjrment,
1, pi. 2) thinlxs tlie vi it nnnh s|>»iled tlie writ; (3) C? 11. IV., >upra.
lor other case-s, see (1150) J8 II. VI. 7, pi. 7; (15«?)
is unmislal<al)le.
Anon., Crokc El. 10; and also Rolle's Abr., Action on the Case, (B)

'The cnsc

in

+2 Ass.

pi.

9

(l.lfiO),

where the jury found that the

fire

which the plnintiff
fuit

Fire.
* So, also, in Tuberville v. Stamp, " The fire in his field is his fire
as well as that in his house."
•1 Salk. 13; Comb. 459; Skinner, 681; Carth. 425.
'The doubts there expressed because the fire was started in the field,
not in the house, arose hardly from the fact that the tradition dealt
only with fire in a house (for the writ does not betray this, nor does
Oennanic tradition), but from the fact that it was started by a .servant,
and the old rules about absolute responsibility for deeds done in the
house and by the household liocame the source of confusion.
* .Mien r. Sfephen.son, 1 Lutwych 36.

'10 .\nne,
*

c.

14,

s.

1.

Extended by 14 G.

III. c. 79,

s.

86,

and 7

&

8 Vict

c.

97,

s.

1,

to

" estates."

•niackstone (I, 131) and Lord I.yndhurst (1 Phill. Ch. Cas. 320)
misunderstood "accidentallv " to include " nejrlipentlv " in these statutes. This was corrected by Phillifer e. I'hippard, II Q. B. 347 (1947);
Baron, .Abr., Case, already had had the right interpretation.

"Ante.

p. 490.

" Kegistrum Brevium, 110.

66.
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ad mordendos
,

"

i|iioiKliiin

liomines consuetum ' apiid L. scienter rctinuit,"
apniin ad pcrcuticnduni aniinalia consuetum apud

VV. scienter rctinuit."

^

Sometimes, especially for dogs, we

same in idea though
somewhat different in form, intimating that liability ensued
where the vice and the knowledge could not be shown, if the
owner incited the animal to the trespass ,^ i. e. the same broad
find a modification of the old rule, the

idea, of

Command

or Assent, as

in

the case of servants.

rule remained on this basis for several centuries,*

The

though the

form of the usual writ seems to have changed slightl}'. ^ By
Lord Holt's time it was found desirable to rule that a scienter
was not necessary in the case of animals " naturally mischievous in their kind; "® and his admirably concise statement of
'The writ reads "mordendHm" and " consuetos," and the terminations should apparently be exchanged.
» Compare
Selden Soc. vol. IV, Court Baron, 131 (1320): "[The
jurors present] that the said John the Swineherd has a dog which ate
a rabbit of the lord . . . And that a dog of the Vicar often chases
.
And that the dog of John Manihares in the field (fine 3d.)
.
niester chased a sow of John Albin, so that he lost her pig, to his
damage, taxed at ISd.. which the Court awards, etc., and John Manimester is in mercy (6rf.),"' also ib. p. 52. Here it seems that there was
not always an aUegation of the scienter, or even of the habit, in these
lower courts.
'Britton (Nichols' ed.) I, 15: "Let it be inquired ... [if the killing was] by a beast, whether by a dog or other beast, and whether the
beast was set on to do it and encouraged to do such mischief, or not,
and by whom, and do of all the circumstances." Fitzherbert, Xatura
Brevium, Trespass, 89, L: "And if a man do incite or procure his
dog to bite any man, he shall have an action of trespass for the same;"
In 3 Edw. Ill, 3, 7
following a writ for inciting dogs to bite sheep.
(1330), a bill lavs the "incitement" of the dogs to bite the sheep.
See also 13 H. VII, 15, pi. 10 (U98).
' Buxendin
r. Sharp, -2 Salk. 662 (1697); s. c. Bavntine i: Sharp, 1
Lutw. 36; Smith v. Pelah, 3 Stra. 126A- (1T47). In Millen i'. Fandrye,
the Court seem to have had in mind mainly the land-trespass of the
dog (Popham, 161). See Laws and Liberties of JIass. (1648), "Sheep"
(Whitmore, 191): "If any dog shall kill any sheep, the owner shall
either hang such dog or pay double damages for the sheep; and if
any dog hath been seen to course or bite sheep before, not being set
on, and his owner hath had notice thereof, then he shall both hang his
dog and pay for such sheep;" re-enacted in General Laws of 1673, s. v.
Probably in England, as here, the claim might always be based either
on the habit plus the scienter, or merely on an incitement.
'
" Quod retinuit quondam canem sciens canem predictum ad mor.

dendum

oves consuetum."
«1700, Mason v. Keeling, 12 Mod. 332, Holt, C. J.: "If they are such
as are naturally mischievous in their kind, he shall answer for hurt done
by them without any notice; but if they are of a tame nature, there
must be notice of the ill quality." The restriction of this rule to
"things in which he has no valuable property," and the application

TORTS
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the rule has since prevailed, giving Courts notliing to do but
apply it to varying circumstances ; though even in this appiiri'iitiy simple task they have sometimes found that they

had an

clupliant

on their hands.'

(6) Hut for land-trespasses of animals the old strict
bility continueil in full force.

Some

lia-

indications appear of a

tendency to impose a greater penalty for trespasses repeated
after a first trespass has occurred;' but no such relaxation

seems to have maintained itself,^ and the principle was kept
that " a man should so occupy his common that he does no

wrong

to another

man."*

In

modern

times, as

we

shall see,

has been rationalized with others under the principle
that tliose who keep things likely to do mischief keep them at
this rule

There were but two modifications made. One
was the decision, in a solitary case, tlmt in turning the plough
on adjoining land (as custom allowed) tiic owner was not
liable for the trespass of the oxen in snatching a mouthful

their peril. ^

of a stricter rule to things in which he has n " valunhic property,"
.sccnis to have been a piissinf; invention of Holt, C. J., in distingiiishinp the rule as to cattle's trespasses on realty, and has no support in
But it may have been inspired, as Mr. Justice
Preceding literature.
lolmes .suggest.s, by the old idea, already noticed, that animals let
loose could not bring home responsibility to their former owner (The

Common Law,

-22).

express surpri.sc at the insufficient historical treatMr. T. Bcven's article on "The Responsibility at
Common Law for the keeping of .Vnimals" (Harvard Law Review,
in09, XXII, tfiS).
The learned writer's inattention to the distinction
tielween trespasses by biting or woimding and trespasses q. c. f. explains in part his misunderstanding of the precedents.
' Kllburn
r.
People's Palace Co., L. R. 25 Q. B. D. 958 (1890).
where an elephant escaped.
'.See Laws of Ine, c. tO.
* I'itzherhert,
Natura Brevium, "Trespass," 87 A; Selden Soc. vol.
IL Manorial Courts, I, 9: " Hugh Tree is in mercy for his beasts
caught in the lord's garden. Pledges, Walter of the Hill and William
Fine, (irf."
.\ccord., pp. 7, 10, 13, I.'?, 1.5. 1ft, :U, 90, IftH; also
Slipi)er.
lit: "one sow and five small pigs of .John William's son entered Hie
court-yard of Bartholomew Swcyn and did damage among the leeks
Therefore let .John make satisfaction to him for the
and cabbages.
said 2d. and be in mercv for his trespass." The.sc ca.ses date from li?-t7
to 1391.
Add Y. B. 37Ass. li, pi. 56 (1351).
•Y. B. 30 Kd. IV, pi. 10 (llftl); "Doctor and .Student," I. 9
(Muchall's ed., 31) (15Ift): " Rvery man is boimd to make recompense
for such hurt as his beasts shall do In tlie corn or grass of his neighbour, though he know not that they were there;" under the head of
things which are doubtful upon the law of reason. Noy, Maxims, c. 44
(lfil3), borrows the same language.
• Blackburn, J., in Fletcher r. Rylands, po$t.
It is necessarv' to

ment of

this topic in

.

.

.

.
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of grass, since " a man cannot at all times govern them as
he will ; " here the existence of such a custom was held a neces-

The other was the exempfrom trespasses of cattle who wander, when driven along
the hifijhwjiy lawfully, provided tlic driver is present and not
in fault and makes fresh pursuit. ^ This seems at first to have
been granted in cases where the plaintiff was bound by custom
to fence along the highway' ;^ but in the 1800s this limitation
disappeared, and such a duty now seems to play no part *
so that an English Court will now go so far as to exempt the
driver (barring negligence) of the bull who breaks into the
traditional china-shop,^
thus bringing true the law laid
down by Doddridge, J., in 1605, ^ which, however, was probably not yet law in his day. ^
With this history for the rule, it is in appearance strange
that it should not have been applied equally to dogs as to
other animals. The explanation seems to be that in the Germanic days, from which the traditions come down, the dog
sary element in the exemption.^
tion

;

—

was not a domesticated animal,
hanger-on

in the

— was

human communities,

only a half-savage

as he

is

to-day

in

many

parts of the world. Belonging to nobody, nobody was responsible for him;* and by the time man's relation to him
could be said as a usual thing to be one of control or possession, the tradition
sible

was

all

against making his owner respon-

(barring wilfulness) for his trespasses to land.

Such

»Y. B. 22 Ed. IV, 8, pi. 24 (1483). But compare also 2 Rolle's Abr.
S66 (1618): "If a man has a road along my land for his beasts to pass,
and the beasts eat the grass in morsels in passing, this is justifiable;"
adding, " this is to be understood as done against his will."
'Y. B. 10 Ed. IV, 7, pi. 19 (14T1); Y. B. 15 H. VII, 17, pi. 13
(1503), semble; Fitzherbert, Natura Brevium, 128, notes.
' Rastel's Entries, 621, and cases just cited;
Dovaston v. Payne, 3
H. Bl. 527 (1795). It was always an excuse that the plaintiff was
bound, by agreement or by custom, to fence against the defendant; and
the modification in question was apparently treated as merely one
phase of this, the plaintiff being bound by custom to fence against the
highway.
* Gnodwyn r. Cheevelv, 28 L. J. Exch. 298.
'TillettV. Ward, L. R. 10 Q. B. D. 17 (1882).
' Millen i: Fandrye, Popham 161: "A man is driving cattle through
a town, and one of them goes into another man's house, and he follows
them, trespass does not lie for this."
'Danhy and Moyle, JJ., in 10 Ed. IV, 7, pi. 19 (1471).
• Trained hunting-dogs and the like were the exception.
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Bccms to hnve been the judicial attitude up to this century','

and not by any

on grounds of tnulition merely; but
reiiclicd a differi-nt result,* and althoiigli in tliis country Dog Acts have dealt decisively with
the nets of a dog, the law of England on the subject cannot
yet be said to be declared. ^
We have now traced down
6. Sundry Acts; Acts at Peril.
to modern times sundry doctrines of Responsibility in the
typical classes of acts found expressly regulated in the primitive law ; and everywhere there has been more or less rationalization of the rules.
In some classes {e.g. keeping cattle)
the duty is made an absolute one for all in similar situations;
in others the question of culpability is reopened as to due
care in each case on its circumstances; but in all there has
come to be assumed some degree of fault sufficient to amount
to culpability.
There arc, however, numbers of acts not falling under the classes above traced
and the question arises,
What has been, historically, the canon of Responsibility with
reference to these.' WIkti did the Courts in these cases begin
to base an action upon negligence alone, or upon some other
test.'
We are here brought to the subject of the history of
the Action on the Case for Negligence, so-called. Rut this is
niciins

nlthougli Victoriii

lins

;

an inquiry too complex to be here taken up a summary reference to its probable history must here suffice. I^ooking, then,
at these sundry injuries (other than the above classes) as the
;

Courts of several centuries ago must be imagined to have approached them, we find that they would jirobably have presented themselves in one of three aspects: (1) There was as
early as the 1600s, and probably earlier, a principle that one
who did an unlawful act (or one who connnittcd a trespass)
Bcokwith r. Shordike, 4
'Millcn r. riiiulrve, rophnm 161 (l(;n.5)
Hiirrow .'09? (1T67)'; Brown r. Giles, I C. & P. 11« (Ifl^).
•Dovlo r. Vnnrc. 6 Vicf. L. It. (I,nw) 87 (1880).
•Rrnd r. Edwiinls. 18 C. B. N. ». -260 (1864).
On tfic (fonerid snhject, n comparison of the Colonial law is intcr;

pslinjr:

Laws and Libcrtips of Mass., "Cattle," (Wliilniorc'.s
common-law rule is chapped, and the owner of land must

1616-1660,

rd. I!II); the

fence It apainst "(treat cattle;" hut the frirntrr analop)' is adopted
for the new rule; "nor shall any person knowinp. or after due notice
(riven, of any lieast of his to he iinrnly In respect of fences, siifTer snch
boast to (TO
without such shackles or fetters as may restrain and
prevent trespass;" but "for all barms done by goatcs there shall be
double damages allowed."
.

.

.

;
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was

damage, when properly

liable for all the consequential

alleged as special damage.'

'jlT

(2) The

principle sic utere tuo

ut alkiitim lion hrdas whs early familiar to the judges, and

can

clcarlj'

he traced even where

it is

given an English garb.^

This was generally employed to cover the case of an injury
caused hy acts done on one's own land, but it was sometimes
extended to cover the case of injuries by cattle.
(3) For
harm caused by a mere non-feasance, including many cases
which we now subsume luidcr Negligence, probably no action
would lie.^ The word ncgl'igcntia, as used in earlier times,
meant apparently (as has been seen in the action for fire)
merely " failure to do " a duty already determined to exist
thus, though the Courts constantlj' said that " a man is bound
to keep his cattle in at his peril," he is sometimes said to be
meaning, not careless
held for " defaut de bon garde," *
and the miskeeping, but merely failure to keep as bound
apprehension of this was probably the source of Blackstone's
well-known misstatement that the action was for " negligently
keeping" his cattle.^ It seems, then, that the action on the
case based on a mere negligent doing was of little or no consequence until the 1800s,® and tliat it then came about partly

—

;

'1699, Parkhurst v. Foster, 1 Ld. Rayni. 479; trespass against a constable for billeting a dragoon upon him, and forcing him to find meat,
drink, etc.; the jury found that the dragoon was the one who forced
the plaintiff, etc.; Holt, C. J.: "At common law, if a man does an unlawful act, he shall be answerable for the consequences of it, especially
where, as in this case, the act is done with intent that consequential
damage shall be done." 1773, Xares, J., and Gould, J., in Scott i\
Shepherd, 2 Wm. Bl. 893: " AVherever a man does an unlawful act, he

answerable for all the consequences." See also Courtney i'. Collet,
Ld. Raj-m. 273 (1698); Reynolds v. Clarke, 1 Stra. 631 "(1723).
'Brian," J., in 20 Ed. IV, 10, pi. 10 (1481): "A man should so occupy
Holt, C. J., in
his common that he does no wrong to another man."
Tenant v. Goldwin, 2 Ld. Raj-m. 1089 (1705): "Every man must so
use his own as not to do damase to another;" and also in Tuberville
V. Stamp, 1 Salk. 13 (1698).
Giiibs, C. ,T., in Sutton v. Clarke, 6 Taunt.
29 (1815), approves this argument of counsel: "An individual is bound
so to restrain the exercise of his rights over his own land that he may
not thereby injure his neighbor."
' Compare the hesitation in granting assumpsit for a non-feasance.
*27 Ass. 141, pi. 56.
See also the action for keeping a ferocious
dog, where " pro defectu curse " is a part of the declaration, as in
is

1

Mason

v.

Keeling, 12

Mod.

332.

"Commentaries, HI, 211.
Compare the sense of "negligence" in
the precedents in Comyn's Digest, Action on the Case for Negligence.
'In Mitchil v. Alestree (1677), e.(i., the declaration alleged " improvide et absque debita consideratione ineptitudinis loci " but this alle;

'
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throuf^li the principle of consequential

negligence

dnmugc noted above,

through the growing application of the

nntl piirtly

in

But

Trespass, as already indicated.

merely one made

test of

sugpassing; the essential point to
this

gestion

is

note

that certain of the cases we have studied historically

is

had become,
ligence, or

in

the 1800s, amenable to a generic test of

in

Due Care under

Neg-

the Circumstances, which had

somehow come to be applied to some other cases also. What
we have still to notice is the fate of those remaining classes
of cases which never became amenable to this test of Due Care
under the Circumstances.
Briefly, they wandered about, unhoused and unshepherded,
except for casual attention,

in

the pathless

fields

of jurispru-

dence, until they were met, some forty years ago, by the

master-mind of Mr. Justice Blackburn, who guided them to
the safe fold where they have since rested.
In a sentence
epochal in its consequences this judge co-ordinated them all
in their true category
:

—

" There does not appear to be any difference in principle between the extent of the duty cast on him who brings cattle on his
land to keep them in and tiie extent of the duty imposed on him
who brings on his land water, filth, or stenches, or any other
thing which will, if it escape, naturally do damage, to ])revent
their esea|)ing and injuring his nciglihor;
the duty is the
same, and is to keep them in at his peril."
.

It

is

.

.

not that the phrase " at peril " was a novel one.

the contrary,

our law.^

it

Nor

On

an indigenous one and a classical one in
it that no previous attempt had been made

is

is

part in the decision (? Lev., 17?, nionr lins It), and
the whole case is approached in a very different way from our negligence cases of to-day.
' Fletcher
r. Uvlands, I,. R. 1 Exch. at 283 (1866).
Littleton, .1., in 10 Ed. IV, 7, pi. IP: " It is nt the peril of him who
drives;" Doctor and Student, II, 16 (p. 110): "When a man huyeth
land or taketh it of the pift of any otlier, he taketh it at his i)eril;"
Keb. 650: "Per
ih. II, J7
(pp. ini, 19?); MitchU'r. .\lestree. In
Curiam: It's at peril of the owner to take strength enough to order
them;" Holt, C. J., in .\non. 1? Mod. HI?; keeping gunpowder; notion
for nulsnnre; "It would lie at peril of builder;" N'ares, ,T., In Parsons
P. Loyd, 3 Wlls. Sl-6: "Every ]ilnlnfifr sues out proeess nt his peril."
Martin, B., hnd already phrased the same idea in a little different
form: (18,16) Rlyth r. Waterworks Co., 11 Exeh. 781, during nrgiiment: " I held, in u case tried at Liverpool, in 1853, that if locomotives
((ntinn plnys little

'.i
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for sev-

more or less insight and conviction,
may be found.' What gave the exposition on this occasion
its novelty and its permanent success was the broad scope of
eral such attempts, of

tlie strength of conviction of its expounder, and the clearness of liis exposition, and perhaps,
It
too, the fact that the time was ripe for its acceptance.^
caught up and reconciled the absolute liabilities already predicated, as well in the two rules just above mentioned (conse-

the principle announced,

damage

quential

of an unlawful act,

and " so use your own

as not to injure another's") as in the remaining rules for
trespasses by acts done " at peril " (keeping cattle, shooting

guns under certain circumstances, and others already menit furnished a general category in which all such
tioned)
;

whenever formed, could be placed. The full scope of
the principle has since not always been perceived in individual
instances
and Courts may differ, and have differed, as to
whether particular acts (e. g. keeping reservoirs) should, in
rules,

;

policy, have the principle applied to them.^

But the

practi-

cal effect of that great jurist's opinion has been to furnish
are sent through the country emitting sparks, the persons doing so
incur all the responsibilities of insurers; that they were liable for all
the consequences," citing Lambert v. Bessey; and in Fletcher v. Rylands, 3 H. & C. 793 (lower Court), he speaks of " quasi-insurers."
'Holt, C. J., in Mason v. Keeling, 12 Jlod. 332 (1700), and Tenant v.
Goldwin, H Ld. Rann. 1089 (1705) Cockburn, C. J., in Vaughan v.
Taff Vale R. Co., 5 H. & N. 679 (1850); and counsel in a few prior
;

cases.

"Supplementing Lord Blackburn's judicial utterance, the theoretical
exposition of Mr. Justice Holmes, in cc. HI and IV of "The Common
Law," has served more than anjihing else to commend and establish
It has been accepted also by Sir Frederick Pollock,
the distinction.
in his "Torts," p. 17 (apparently), and by Mr. (now .Justice) AVra.
Schofield, formerly instructor in Torts in the Harvard Law School, in
1

Harv.
'

It

is

Law

Rev. 52.
sometimes said, for instance, that Fletcher

v.

Rylands,

is

.\merica or in this or that State. But such statements
fail to distinguish between (1) the acceptance of Lord Blackburn's
principle above, and (2) its application to the specific facts in Fletcher
V. Rylands.
The principle is sanctioned, in one way or another, conBut (a) it
sciously or unconsciously, in every court of the country.
is not invariably held to control in cases having facts like Fletcher i'.
Rylands; and (b) the tendency may perhaps be said to be in many
States to restrict to as few as possible the classes of situations to be
governed by the principle. An example of the latter attitude is found in
the masterly opinion of Mr. Justice Doe, in Brown v. Collins, 53 N.

"not law"

H.

442.

in
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us with four main categories of voluntary acts from which
nwy arise a question of Responsibility for a specific harm,
viz.

(1) acts

(K)rK'

harm; (2)
(3) acts done

wilfully with reference to that

harm
that harm; (4)

acts done at peril with reference to that
nejrliiTtntly

with reference to

ne<rlif{ently

with reference to that harm.

;

acts done non-

In point of theory,

the second and the fourth can best he rej^arded as subdivisions of the tliird.

^

Hut at any rate

We

kept se])!irate by rules of law.

—

all

four are nowadays

had, at the times of the

two categories only,
acts wilful and acts of
misadventure,
and these scarcely distinguishable civilly.
To-day, with the process of rationalization nearly accomplished, we find these transmuted to four,
a differentiation
which is in scope and conscious significance novel to the past.
Con(iuest,

—

—

Ill
7.

Harm Done by

Servants and other Agents: 1300-1850.

It remains to trace the test of master's responsibility for the

tortious acts of persons in his service.

In the

part of

first

Essay we found that in the primitive Germanic idea the
mii^ter was to be held liable alisolutely for harm done by his
slaves or servants; that, in later Germanic times, the master
could exonerate himself by surrendering the offending person,
and at the same time taking an exculpatory oath, " se in hoc
non conscium esse," " quod pura sit conscientia sua " that,
on English soil, in the early Anglo-Norman period this idea
of responsibility appeared in the shape of exoneration for
this

;

deeds of the servant not
in

commanded or consented

that period the test of

Command

begun to be applied to responsibility
its civil

;

but that

in

what we now term
by

aspect,* and, while conunon in penal matters, was

no means
the idea

to

or Consent had hardly

fixed in its scope.

The subsequent development

we may now take up

beginning with Edward

in

I's time,

of

three stages: A. the period

1300

circa; B. the period

writer's articles on the tlicory of Torts, in VIII Harvard

'Sec tlic
I.nw Hrviow iOO,

We

.377.

Law

(1654; ed. 1759, p. 198) the statcoffence punishnlile by a fine unto the
kinjr: " and it is perhaps unsafe to draw any fixed distinction of
" civil " and " erinunal " in the present connection till the seventeenth
century.
nirnf,

fliul

as late as Finch's
is a criminal

" trespass

66.
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beginning with Lord Holt's time, 1700 circa; C. the period
beginning witli Lord Kcnj'on's time, 1800 circa. Speaking
provisionally and roughly, these stages stand for the follow-

Command

ing phases: (1) the extension of the

or Consent

(2) the test of Implied Command
from General Authority; (!5) tlic test of Scope of Authority

test to civil responsiljility

;

or Course of Employment.

We may now take up

the evidence

of this development.

A. A.D. 1300-1700.
ies

It will be

apparent to one who stud-

the following cases that for a century or so the under-

current of feeling was

still

that the master bore absolute civil

responsibility for his servant's doings

Command

;

that the extension of

had to make its way against what maj' be
called the presumption to the contrary, and that it came first
in cases (such as fraud) more nearly related to the sort of
conduct to which it was already' recognized to apply, i. e.
morallj' reprehensible, criminal acts
and that it can hardly
be found to be accepted as a general rule in trespass, etc.,
the

test

;

until early in the sixteenth century:

—

Hugo is charged
1302, Y. B. SO-Sl Ed. I, 532 (Rolls ed.).
with rape. Duodecim: " Nos dicimus quod ipsa rapiebatur vi per
homines domini Hugonis."
Justiciarius: " Fuitne Hugo consentiens ad factum vel non? "
JusDuodecim: " Non."
ticiarius: " Hugo, quia ipsi vos acquietant, nos vos acquietamus."
1302, Y. B. 30-31 Ed. I, 203 (Rolls ed.).
A poor woman
complained of frequent distresses by B. The inquest " said that
the woman's son, who was of her mainpast [household], had done
damage in B.'s wood." Berrewik, J.: " And inasmuch as he did
wrong to distrain the woman for [the deed of] her mainpast,"
B. was found guilty.
1305, 33 Ed. I, 474. (Rolls ed.).
Writ of covenant by Henry
de Bray, a tenant against his landlord, a knight, for disseisin.
The inquest founded that the knight's lady had come with her
friends, and the plaintiff, departing in fear, left her in possession " without that Master Henry was ousted by the knight himself or his counsel."
The Court held that, " inasmuch as the
deed of the wife is the deed of the husband, it is awarded that
Master Henry recover these damages of 100 marks."'
.

.

.

—

—

' For the husband's responsibility for his wife in
the borough courts,
see Bateson's Borough Customs, 1, pp. 233, 22i, 11, Introd. pp. 111114 (Selden Soc. Pub. vols. XVIII, 1904, and XXI, 1906).
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" No nurihniit nor otliir, of
2, c. 19.
he be, shall lose or forfeit liis goods nor
merelinndizes for tlic trespass and forfeiture of liis servant, unless he do it by the connnaiid or proeurenient of his master, or
that he hath ofrcndrd in the odiee in whieh his master hath set
him, or in other manner that the master be holden to answi-r for
the deed of his servant by the law mereiiant, as elsewlu-re is used."
(Apparently this is tlie first ])ositive modilieation in civil matHere, as often elsewhere, mercantile convenience is earliest
ters.
in callin); for new adjustments.)
ItOI, Bcaulieu v. Finglam, Y. B. 2 H. IV, 18, pi. 6.
Action
Markham, J.:
for damage caused by the defendant's fire.
man is held to answer for the act of his servant or of his guest
in such a ease; for if my servant or my guest j)uts a candle on
a beam, and the candle falls in the straw and burns all my house,
and the house of my neighbor also, in this ease I shall answer
to my niighbor for the damage which he has, quod conccdcbatur
Hull, for the defendant: " That will be against
per curiam."
all reason to put blame or default in a man where there is none
in liim; for negligence of his servants cannot be called his feasance." Thi'n the traditional misfortune-liability is cited in reSI.

l.S.').S,

whnt

27 Ed. Ill,

roiulilion tlmt

—

"A

Then Markh.am, J.: " I shall answer to my neighbor for
him who enters my house by my leave or my knowledge, or is entertained by me or by my servant, if he does, or any one of them
does, such a thing
but if a man from outside my house,

ply.

.

my

against

.

.

;

will, puts the fire

.

.

.

for that

I

shall not be held

answer to them, etc., for this cannot be said to be through
ill-doing on my part, but against my will." '
" It was held in Common
1408, V. U.KS //. ///, 15, pi. 10."
Bench, if my servant, against my desire, chases my beasts into

to

—

l.'ind of a stranger, I shall not be i)unished for this, but my
otherwise if my beasts escape against my desire, for I
servant
shall there be punished.
Quaere, if I keei) a dog, and my servant
against mv desire incites and causes the dog to bite and kill the
beasts of a stranger, whether I shall be punished for this."
1.505, Y. B. 20 //. /•//, 13, pi. S-S.
Trespass for false imprisonment; justification as bailiff by command of the sherifT
under a writ; the sherilT had neglected to return the writ, and
this was objected to as defeating the [ilea.
Rede, C. J., " to the
contrary.
For supFor there is no default in the bailiff.
pose that the master commands the servant to distrain, and so ho
does it and takes [the distress] to his master, and the master
misuses it, is it reason to punish the servant? No, surely; and
so no more here.
And if the master commands the servant to
distrain, and the servant does so, it is not reason, if the servant

the

;

—

.

'

.

.

For tills pcriofl, compare nlso flip prnetioo in borough courts (BatcBorough Customs, II, Introd. pp. lO-t2).

son's

\

—
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misuses the distress, that the master should be punished by cause
of his comm.'in(I, which was lawful in the bcjjinning; wherefore,
on the otlicr hand, [in this case also] the law should be all one."
Same facts as in 20 H.
1506, Y. B. -21 //. J'll, 22, pi. 21.
VII, supra; probablj- the same case adjourned. Rede, C. J.,
holding the defciulant excused " since every bailiff and every
servant is bound to do the precept of his master in all that is
legal," and showing that " there is a defendant in his master,
in whom the default is," says: " As if I command my servant to
take a distress for my rent, and he docs it and leads the distress
to me, and I kill it, or do other illegal thing with it, in this case
the servant is excused; and, on the other hand, where I command
my servant to take the distress legally, and he rides on the distress, in this ease he shall be punished, and I excused, for that
when I command him to do a thing legally, and he does contrary
to the commandment, he does a wrong to which I did not assent
it is reason to punish him and to excuse me, and so
[agrea]

—

;

here.

.

.

."

1518, Doctor and Student, II., c. 42 (Muchall's ed. 233).
" For trespass or battery, or wrongful entry into lands or tenements, ne yet for felony or murther, the master shall not be
charged for his servant, unless he did it by his commandment."
1525 circa. Treatise on Subpoena (1 Hargreave's Law Tracts,
347) " Also if a man's servant thro' negligence of his maister,
tho' it be not by his commandmente or assente, but for lacke of
correction, do offences and trespasse to his neighbour, whereby
the master is bound in conscience to make restitution if his servante be not able, yet there lieth no subpoena againste the master
:

to

compel him

to it."

—

Action against the
1606, Waltham v. Mulgar, Moore, 776.
civilian
owner of a privateer which captured a friendly ship.
solicitor argued for an absolute responsibility of masters " in
public affairs." " He who has put a ship in traffic should provide
servants who will not commit public offences."
But Popham,
C. J., said: " Where the master put his servant to do an illegal
act, the master shall answer for the servant if he mistakes in the
doing of the act; but where he put his servant to do a legal act,
as here to take the goods of the king's enemies, and he has taken
the goods of friends, the master shall not answer. As if one sent
his servant to a market to buy or sell, and he robs or kills by the
way, the master shall not answer but if he sets him to beat some
one, and he kills him or mistakes the person and beats another,
the master is a murderer. So with reseous or trespass."
Action for bringing ungovern1677, Michael v. Alestree.
able horses to be trained in Lincoln's Inn Fields, whereby the
plaintiff was injured; the horses were aetuall}' taken there by a
servant of the defendant.
The chief discussion was as to the

A

;

—

524
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It is then snid, in 2 Lev.
gcnrrnl linbility for so using liorsos.
172: " It slinll he inti-ndcd tlint tlio master sent the servant to
train the horses there; " in S Keb. (iSO, " The master is as liable
as the servant if lie gave order for it."
KiS.'i, Kingston v. lioolli, Skiiinrr, 228.
In an action of trespass for assault, battery, and wounding, " these points were ruled
Secondly, If I eoinniand my servant
by tliree of the justices.
to do what is lawful, and he misbehave himself, or do more, I
shall not answer for my servant, but my servant for himself, for
that it was his own act; otherwise it was in the jiower of every
servant to subject his master to what actions or penalties he
jileased.
Thirdly, If I command my s<>rvant to do a lawful act,
as in this ease to pull down a little wooden house (wherein the
plaintiff was
.) and bid them take care they hurt not the
])laintirt', if in this doing my servants wound the plaintiff, in trespass of assault and wounding brought against me, I may plead
not guilty, and give this in evidence, for that I was not guilty
of the wounding, and the pulling down the house was a lawful
.

.

act."

.

.

.

'

In view of the almost uniform lanfruiigc of Courts, counsel,

and text-writers

1500s and 1600s, it
it came to be accepted ill tiio.se centuries, was none otiicr than that of Command («'. e. before the deed) or Consent (Assent) (i. e. before
in these records of the

seems necessary to believe that the

In one specific case

or after the deed).

(for reasons already seen*)

down through

test, as

tiie

it

is

fairly clear that

old strict liability continued

the case of a fire started by the
But apart from this exceptional
and possibly one or two others involving the persistence
tlic

1600s,

viz.,

servant witliin the house.
case,

of extraneous traditions,

mand or Consent

it

may

be inferred

tliat

the

Com-

was the natural and universal one.
Moreover, it accords perfectly with the notions which we have
found to characterize the later Germanic and the early

Anglo-Norman
iierly

test

periods, being the natural form of their or-

development.

Harmonizing with and corroborating
'The

tlic

general rule, are

arc corrohnrntivo: ISOfi, Y. B. S4
Eri. T. 2.53 (Hnlls od.): inn, II H. IV, ni, +7; H31, Y. n. 9 H. VI,
Kd. IV. 17, H: 1171. 10
53, 37; 1U3, Y. B. -'I H. VI, 3!1, (i
1 if.!). S
Ed. IV. IS. 11; 1172, 11 Kcl. IV, (i. 10; lin7, Keilwey, 3 h: 1618. Soiilhrrn r. How. 2 Uollc's Ucp. 5. 2(>, Pojih. It3; Ifii.i, .Shrllcv r. Burr,
followinir intervening en.ses

;

1

niillr's

ims,

c.

.\l.r.

U:

*Anlf.

2.

KifiH.

p. 511.

pi.

7;

t'rrmcr

Bnron. Maxims, XVI; IfrH. S'oy,
Ilumbcrton, 3 Kcb. 352.

1(530.
r.
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worth noting by way of evidence: (a)
of the master excused the servant.
follow,
not
necessarily
of course, that where the servdoes
It
plead
no
command
to
in excuse, there the master
ant had
above
be
liable
(though,
as
indicated, that was in
would not
fact the rule)
but the cases on pleading a command as an
excuse are useful in indicating how common and natural that
test WHS, and in thus corroborating the applicability of the
corresponding test in suits against the master.^ (fc) The

two subsidiary

The

rules,

command

rule that the

;

rule of pleading that the replication in denial de injuria sua

propria, when made in answer to a plea of justification as

command of a master, was proper only
where the justification consisted in a command merely, without any claim of interest in property (Crogate's Case).*
That a master's command, as above in (fl), was generally a
sufficient excuse is clearly implied in this rule, and we have
here a corroborative effect of the same sort.
In the cases in the 1500s and 1600s there further appears
the refinement which may be termed the doctrine of Particular
servant under the

Command,

i.

e.

the doctrine that the master, to be liable,

must have commanded the very act in which the wrong consisted (unless the command had been to do a thing in itself
unlawful ) ^ It was somewhat by way of a reaction against
this refinement that the form of the rule began to change
under Lord Holt and to this next stage we now come.
.

;

B. A. D. 1700-1800.

We

may

here pause for a

to consider the situation at that time.

It is

moment

obvious that the

Command doctrine, if pushed to its logical extreme
was apparentl}' coming to be), must have resulted in
putting very narrow limits on the principle of responsibility
for servants' and agents' doings.
The doctrine would reParticular
(as

it

Among the cases in point mav be noted (1441) 19 H. VI, 50 pi.
(1463) 2 Ed. IV, 5, pi. IJ; (1481) 21 Edw. IV, 5 pi. 10; (1678)
Mires r. Solebav, 2 Mod. 244. This notion began to be repudiated
in (1694) Sands v. Childs, 2 Lev. 351, and (1701) per Lord Holt,
in Lane v. Cotton, 12 Mod. 472, 488.
'8 Rep. 66 (1608).
'

7;

'

Xotably

Booth, also

in
in

Southern v. How, Cremer r. Humberton, Kingston v.
Xoy and Doctor and Student, all pointing back to the

idea in the 9 H. VI. case.

"
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quire, in effect, that the mnster should be liable (unlawful
errands apart) only when the deed in all its details had been

commanded
and the arguments
How,^ suggest the practical consequences of
Now, whether or not such a limited rule would

expressly and specifically

Southern

in

such a

;

i'.

rule.

have been desirable, it is certain that the circumstances of
the time forced upon the judges a serious consideration of
the expediencies of such a rule. The nation was reaping in
conmiercial fields the harvest of prosperity sown in the Elizabethan age and destined to show fullest fruition in the age
The conditions of industry and commerce were
of Anne.
growing so complicated, and the original undertaker and
employer might now be so far separatetl from the immediate
doer, that the decision of questions of masters' liability must
radically affect the conduct of business affairs in a

for the

first

time particularly appreciated.

A

way now

time had come

when persons administering the affairs of others could no
longer be classed indiscriminately as " servants," at the beck
a time when
and call of the master for each bit of work,
factor
or
agent
vested
position
of
a
.social
development
the
in

—

with more or

less

authority and discretion was

longer that of a servant.'
'

Cited miprn. note

1, p.

It

in fact no
was therefore natural that the

5J4.

Holmes hns showii (Hnrvnrtl I,ow Review, IV, 361,
V, 6, " Apcncy ") how the enrly [aw knows only " sorvnnfs," nnd how
the " npont " is a Inter brnnrhinp off from this clnss. The same thin);
hns Ix-cn ndclitlonnlly shown tiy .Mr. C. C. Allen, in the Anirrlenn Law
Hevicw (XXVIII, 18). Accordinp to Murray's Dirtionan,-, " afrent
first appears in the commercial sense in Marlowe nnd .Shakespeare.
It may fairly he claimed that Shakespeare hns in mind the rule of his
dny (applying it, to he sure, to a case of moral, not legnl, responsibility) when he Introduces the following colloquy:
Kinjf Henry the Fifth, IV, 1: (One of the soldiers has been express- 7
'Mr.

.Iiistirc

—

inR forehodinjrs as to the fatal outcome of the morrow's battle) Williamt: "... Now if these men do not die well, it will be a binek
."
Kinij llrnri/ (in dismatter for the kinp that led them to it.
(Tuisc): "So, if a son that is by his fnther sent about merchandise do
sinfully miscarry upon the sea, the imputation of his wickedness, by
your rule, should be imposed upon the fnther that sent him; or if a
scnant, under his master's command transportinjr a sum of money,
be assailed by robliers, and die in many irreeonciled iniquities [thnt is,
meet sudden denth without n chance to pet absolution for past sins],
you may cnll the business of the master the nuthor of the servant's
damnation. Rut this Is not so; the kinp is not bound to answer the
pnrticulnr endings of his soldiers, the father of his son, nor the master
of his servant; for they purpose not their denth when they purpose
.

.
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judges should find themselves forced to consider (1) the
practical expediency of the traditional test of liability, (2)
if they should revise it, the expression and presentation of
the test as revised.

On
it.

the

first

point,

it is

clear that they did in

They determined (whether

eflfect

revise

rightly or wrongly need not

be here considered) that practical expediency could not put
the logical consequences of the Particular Command

up with
test.'

As to the second point, the new phrasing, there was much
but
uncertainty for a time, indeed for a ccnturj' or more
naturally enough the existing test was laid hold of and modi;

needs
and after all it was in itself fairly
adapted to answer for the test which they thought just.^
The test now became what may be termed the rule of Implied
Command from a General Command or Authority. At the
same time, amid the general reconsideration, other phrasings
" Whoever employs
of the test were sometimes vouchsafed.
fied to suit their

;

their services."
This is fairly an application of the doctrine of Particular Command.
It seems that the laws of Massachusetts Colony indicate a state of
society in which the masters were still looked to for .servants' torts,
even where not commanded,
Brunner's thesis being illustrated, that
the liability follows and depends on the power of control and correction: 16-16", Laws and Liberties of Mass., 1660; Tit. "Burglary
Theft" (Whitmore's ed. 127): "[Penalty imposed for robbing orchards
and gardens:] And if they be children or servants that shall trespass
herein, if their parents or masters will not pay the penalty before exprest, thev (the servants] shall bee openly whipped," re-enacted in
General Laws of 1673, s. v. 1678, Law of Mass. Co.'s Council, Mar. 28,
1678 (Whitmore's Colonial Laws, SIS):
penalty for shooting off
a gun near any house or highway, and the offender to make full satisfaction to injured persons; "And where either they be servants or
youths under their parents or masters, and shall not be able to make
such satisfaction, such parents or masters shall be liable to make full
and due satisfaction in all respects."

—

&

A

'Lord Holt's judgments markedly show this point of view; but the
following passage of Lord Hardwicke's (Boucher v. Lawson, (1734)
infra) is perhaps the most pointed brief one: "This case seemed at the
trial of very great consequence, as it concerns on the one side .
.
and on the
the security that persons have in trusting their gold,
other side, as it concerned the security of owners of ships that they
might not be charged by the default of their masters further than
reason requires."
- Kot that they fully appreciated the historical perspective and the
significance of the situation; but one may gather from all said and
done the meaning of events.
We are dealing, not merely with the
progress of a rule, but also with the development of an idea.
.

.

.

.
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another is nnswcrnblc; " " acting in the execution of authority ; " "acting for the master's benefit;" "being about the

—

appear us tentative expressions
on a rational basis. But the
brooder scope, is still dominant in the last half

master's business,"

these

in the general effort to re-state

old test, in
of the

its

new century:

—

1691, Boson V. Sandford. 2 Snlk. 4K); S Mod. 321.
The
question was wlitthcr the owners of n ship wen- responsible for
goods received liy the master and spoiled In- liis iiculigcnce. Holt,
C. J.: " The owners are liable in respect of tiie freifiht and as
employing the master; for whoever employs another is answerable for him, and undertakes for his care to all that make use of

Lim."
action for a fire started by the
1698, Tuberville v. Stamp;
defendant's servant in a field. Skinner, 681
It was argued by
the defence that " it does not appear in tliis case to be done by
the command of the master, and tlieii it being out of his liousc
he is not responsible." Comb. l-.')9. Holt, C. J.: "And though
I am not bound by the act of a stranger in any case, yet if my
servant doth anything prejudicial to another, it shall bind me,
where it may be presumed titat he acts by my authority, being
about my business." I Ld. Raym. 26i: Holt, C. J.: " So, in this
case, if tlie defendant's servant kindled the fire in the way of husbandry, and jiroper for liis employment, though he had no express command of his master, yet the master shall be liable
for it shall be intended that the servant had authority
from his master, it being for his master's benefit."
Case against own1699, Middlelon v. Foirlrr, 1 Salk. 282.
ers of a stage-coach for a trunk taken on by the driver, but lost.
Holt, C. J., said that a stage-eoaehman was not here within the
:

.

.

.

;

—

custom of carriers, and adds, as to the receipt of money by the
driver, " no master is ehargi-ablc with the acts of his servant,
but when he acts in execution of tiie authority given by his master,

and then the

act of the servant is the act of the master."
Deceit for cloth of
Ilrrn v. Xichoh, 1 Salk. 289.
wrong quality
the deceit was in defendant's factor beyond
" Holt, C. J. was of opinion that the merchant was ansea.
swerable for the deceit of his factor, though not criminalitcr, yet
civiliirr; for seeing somebody nmst be a loser by the deceit, it is
more reasonable that he that enii>loys and j)uts a trust and confidence in the deceiver sliould be a loser than a stranger."

1709

(

—

?),

;

'

1722, Armort/

v.

Delamirie,

'Hcrc mny be noted
"Ward

r.

Evans, 9

Cotton, (1701)

1

.Snlk.

1

Stra.

H

— Where an

appren-

Hnrt. 9 Snlk. HI; (1704)
In I.nne r.
Cnsc, 3 Snlk. Xi\.
Mod. 177, where the postmnstcr was sued

(IfiOO)

Jones

U2; Wnylnnd's

Snlk. 17,

50.').

r.
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converted a jewel handed to him for weighinp;, " tlie action
well lay against tiie master, who gives n credit to his apprentice
and is answerable for his neglect." (Pratt,
J.) '
tice

C

17Sl'-(),

Boucher

v.

Lawson, Lee's Hardwicke, 85, IQ^-

—A

ship-master took, on gold at Portugal, contrary to Portuguese
law, and on arrival in London it was missing.
Counsel for defendant: "If the servant of a carrier carry goods without tlie
privity of his master, or his receiving a reward for taking them,
the master is not chargeable. ...
master is not answerable
for the acts of his servant but where he acts in execution of any
authority given him by tiie master.
My servant sells false
stuff without my commanding it; no action lies against me; otherwise if by m_v commandment." Counsel for plaintiff: " As to the
master's not being liable for his servant but in the exercise of his
trade, tliis is in the master's trade, for it is the trade of the owners of ships to carry goods; " citing Choke's case of the horseshoer in 11 Edw. IV, ante. Hardwicke, C. J., decides for the
defendants "... It deserves to be considered whether, if a
ship be sent for a particular purpose, and not in the general way
of trade, the master can take in goods to charge the owners.
For anything that appears in this case, this might be a ship sent
to Lisbon for a special purpose, and if so, no one can say that
the master, by taking in goods of his own head, could make the
owners liable.
This is no reason why these cases should be
carried any further than they have been already."^
1758-65, Blackstone, Commentaries, I, 429.
"As for those
things which a servant may do on behalf of his master, they seem
all to proceed upon this principle, that the master is answerable

A
.

.

.

:

.

.

.

.

.

.

—

for the act of his servant, if done by his command, either expressly given or implied; nam qui facit per alium facit per se.
Therefore, if the servant commit a trespass by the command or
for the loss of a package by a clerk, the case was argued on the effect
of a statute and on the peculiar position of a public oiEcer.
* Under
similar circumstances the master was held responsible in
Mead t'. Hammond, 1 Stra. 505 (1722) by Pratt, C. J.; and in Grammar f. Xixon, 1 Stra. 653 (1726) by Eyre, C. J., the master was made
responsible for a false warranty; no reasons being given in either case.
-In 1733 (Commons Journal, 277; Abbott on Shipping, 12 ed., Pt.
IV., c. VII. vol. II, ]). 339), in consequence of the claim made for the
plaintiff in Boucher i\ Lawson, a petition of merchants was presented
to the House, setting forth the discouragement to commerce if owners
were held liable for goods made away with by masters and mariners
" without the knowledge or privity of the owner or owners," and a
statute was passed (7 Geo. II. c. 15) exonerating them from being
answerable for merchandise " made away with by the master or mariners without the privity of the owners " beyond the value of vessel and
freight.
This illustrates how the mercantile community noticed the
broader scope of the revised rule as now substituted by the Courts for
the traditional test of Particular Command (i.e. direct privity).

»//.

r,3()

TOUTS

encourngrmcnt of liis mnstcr, the master shall bo piiilty of it.
If an inn-keeper's servants rob his guests, the master is bo\in(l to
restitution;

for as there

is

a eon(iciene<- reposed in liim that he

will t.ike care to provide honest servants, his negiigenee

is

a kind

nam qui non prohihet, cum
of implied consent to the robherv
prohihrre possit, jubrt. So likewise if the drawer at a tavern
sells a man bad wine, whereby his health is injured, he may bring
an action against the master; for altliough the master did not
expressly order the servant to sell it to that jierson in ])articular,
;

yet his permitting him to draw and sell it at all is impliedly a
general command. ... In the same manner, whatever a servant
is permitted to do in the usual course of his business, is equivalent
to a general conunand. ... A wife, a friend, a relation, that use
to transact business for a man, arc quoad hoc his servants; and
the principal must answer for their conduct; for the law implies
and without such a
that they act under a general command
doctrine as this no mutual intercourse between man and man
[As to a servcould subsist with any tolerable convenience.
ant's negligence], in these cases the damage must be done while
[In concluhe is actually employed in the master's service.
tliat the
sion] the reason of this is still uniform and the same,
wrong done by the servant is looked upon in law as the wrong
of the master himself; and it is a standing maxim, that no man
shall be allowed to make any advantage of his own wrong." '
;

.

.

.

.

may

Attention

here be called to

.

.

—

—

Fron) the argu1. The form and phrasinpr of the test.
Houclier
Lawson
passages
of Blackstone,
ments in
v.
and the
it may easily be seen how the idea of Express ('ommaiid was
naturally cnlargiiig itself into that of Implied Command, a
Comnmnd to be implied or posited from a general commission to do a class of acts. " Whatever a servant is permitted
to do in the usual course of his business," says Blackstonc,
" is equivalent to a general command." " Where he acts in
in Boucher v. Lawand this is the dominant plirase with Lord Holt. " It
may be presumed that he acts by my authority, being about
my business," is another phrase of his. The new terms are

execution of any authority," says counsel

son

;

'Compare here, also, {17T3) Barker v. Brnhnm, 3 Wils. 36fl; nn
action allowed nfininst olient and attorney for nn nrrcst mnHc liy nn
error of the latter; I)c (Irry, C. ,1.: " Tlicy sny, wlinrvcr prociircii, rommnnfls, assists, nssenls, rte., is t\ trespasser: here the client rf>iiiiiinnHs
the nttornrv, the nttorner aetually (•(iiiininnds the sticrifTs nffierr; tlie
real eommnndcr is the attorney, the nominal commander is tlie plaintiff
."
in the action.
.
.

"
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natural cnougli and liardly call for explanation. It may be
suggested, however, that " authority " was particularly easy
of adoption because about this time

a primary

sense, the concrete

merely the power

itself,

it

seems to liave had, as

meaning of a

specific

abstractly regarded).^

order (not

As

the full

meaning of the situation was realized, it was inevitable that
the broader terms " scope of authority," " exercise of trade,"
" course of employment," should prevail
but this was not
;

yet to
2.

be.''

The reasons

offered for the rule.

As already observed,

under Lord Holt an effort to put the rule on
an effort which, owing to ina rational footing of policy,^
herent difficulties, has not yet by any means ceased. Usually
some definite ground of policy, more or less tenable, was ofLord Holt's reasons are in substance covered by his
fered.
brief sentence in Wayland's Case, " It is more reasonable

we

find first

—

that he should suffer for the cheats of his servant than
strangers and tradesmen," because it is he (Hern v. Nichols)
who " puts a trust and confidence in the deceiver," and (Armory V. Delamirie, per Pratt, C. J.) " gives a credit " to
him.

mand

Blackstone, tracing the harm back to the original comof the master, says " no man shall be allowed to make

'Cf. Brandon v. Peacock, Lee's Hard^^^cke, 86 (1730): "A person
put tobacco on a ship, the master run away with the ship and tobacco,
the goods being insured, the person that owned the tobacco applied to
the insurance office and received the value of it. The insurance office
took an authority from him to sue the owner, and the C. J. held that
the action lay."
' One might fancy that the phrase of the St. 27
Ed. Ill (ante, p. 0)
" offended in the office in which his master hath set him," supplies an
antecedent for these phrases.
But it would seem that "office" was
purely a civil or canon (not Roman) law phrase. In Doctor and Student (II. c. 42) the civilian, asking for the English law, gives as a part
of his own test, " when the household offendeth in any office or ministry
that the master is the chief officer of;" and the writer has. not found
the phrase elsewhere than in that book and in the above statute.
In
the latter it may easily have been inserted by some clerical secretary
learned in the canon law.
test once ventured in 1698 (Tuberville i\ Stamp, as in 1 Ld.
RajTD. 264) was that the act should be "for the master's benefit;"
and in the 1800s this phrase played some part, though generally in
subordination to and supplementary to the " scope of employment
test (Bush r. Steinman, infra: and passim).
'E.g. in Beaulieu v. Finglam (1401), ante, note 0, the Court harshly
refuses to argue the question of expediency.

A
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any iiilvantftgc of liis own wrong."
Lord Hiirdwicke
(Houcher r. Lawson) tries to strike a fair balance between
the "security" which others oiiglit to Iiave who trust the
servant and the "security" whidi masters ouglit to have
from wayward employees. But very often the judicial mind
gave up the troublesome task of accurately oxpressing a
reason, and, quite content with the policy of the rule, took
it came to naming a reason, in a fiction or other
form of words. " The master undertakes for the servant's
care," said Lord Holt, in Uoson v. Sandford; which of course

refuge, when

is

not true.

The

favorite expressions of this sort, however,

were " the act of the servant is the act of the master," when
done in execution of authority (Middletoii 7'. Fowler, Jones v.
Hart), and "qui facit per alitim facit per sc " ( Blackstone) ;
and perhaps " respondeat superior " lias often huen used thus
to evade giving a clear reason. Now here it must be noticed
that there are different ways of employing a fiction.
One is
to accept as a guide a traditional clement, though it no longer
answers to the notions of the day, and to insist upon its use;
as when the loss and finding are alleged

of service
is

in seduction.

now recognized

in trover,

or the loss

In the former instance the allegation

as a pure

and

ineffectual fiction

;

in the

some states, the loss of service must still
be proved, though the whole basis of the claim rests to-day on
other notions. A very different way is to employ a fiction
to sanction a rule which we thoroughly believe in, but lazily
prefer to evade accounting for openly and rationally. Of this
sort is the instance in hand. Sometimes, as where in a document under seal the seal is said to presume a consideration,
we borrow some kindred doctrine and force it to our present
use; but sometimes, as here, we put forth a phrase not already used for the purpose, but now found very handy. So
that what we have to remember about the employment of the
above fiction of Identification, in the history of the present
doctrine, is, (1) that it was merely a reason, an easy, concise reason, which was put forth to sanction and support a
rule of whose practical expediency the Courts were perfectly
satisfied; (2) that it was merely one of several reasons, and
latter, except in

by no means

the most

common, and

that, in short, the rule

—

66.
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would have stood

to the Identification fiction
C. A. D.
stage,

tlic

now,
were wanting.*

substantiftlly as it does

In

lSflO-\-.

balance

is

if all

reference

what may be taken as the next

seen to change gradually

the

;

Com-

disappears as a regular one, and the Scope of
Employment phrase, with its congeners, come into full control.
The opinions of Lord Kcnyon seem chiefly to mark

mand phrase

Savignac
is not uniform).
Cartwright show the rivalry with par-

the change (though his language
V.

Roome and Stone

v.

ticular clearness:

,.|4-'
.

—

Case against one
1795, Morley v. Gatsford, 2 H. Bl. 442.
whose servant negligently drove a cart against the plaintiff's
chaise. A verdict was found for the plaintiff, but a motion was
made in arrest of judgment that the action should have been tres" The Court seemed at first inclined to refuse the rule,
pass.
Sciying that it was difficult to put a case where the master could
be considered a trespasser for an act of his servant, which was
not done at his command," but, after delaying for further consideration, the rule was discharged on the defendant's suggestion."

—

Case for wilfully
1795, Savignac v. Roome, 6 T. R. 125.
driving, by his servant, a coach against the plaintiff's chaise.
»Mr. Justice Holmes (Harvard L. Rev. IV, 345-364, V, 1-23, reprinted in this Collection as Essay No. 63) has expressed the belief
that the identification fiction plays a leading part in earlier history;
but the learned author has apparently been able to find before 1700
only five or six instances, not all unambiguous. The plain one from
West's SjTnboleography clearly owes its origin to the civil law (as
does a great deal throughout the book). West's "by some bond he is
fained to be all one person," is the borrowing of a notion well known
across the water: " Eadem est persona domini et procuratoris. Eadem,
inquam, non rei veritate, sed fictione," etc. (Digesta, 44, 2, 4, note to
Elzevir ed.). Very different are the indigenous English expressions,
" the
scarcely fictions, but merely statements of legal results
e. g.
driving of the servant is the driving of the master " (Smith v. Shepherd). Coke says of disseisin (Co. Litt., sects. 430-435): " AVTiere the
servant doth all that which he is commanded, . .
there it is as sufficient as if his master did it himselfe, for the rule is, qui facit, etc."
This "as if" (and Littleton says the same) shows that there is here
no fiction in a proper sense,
merely a concise statement of the legal
result.
The out-and-out identification expressions do not come into
much vogue until after Blackstone's time.
' The argument for the defendant in Brucker v. Fromont, 6 T. R.
659 (1796), shows that this misconception of the earlier form of the
rule was already in the air. Note that this, the first judicial misunderstanding of it (which became the basis of a special doctrine noticed
later on), was in the Common Pleas, and that the King's Bench, Lord
Kenyon's Court, did not exhibit it until well on in the next century.
;

.

—

'
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Espinnssc niovrd in arrest, because,
Verdict for the plaintiff.
first, " no action could be maintained af^ainst the defendnnt for
a wilful act of the servant, acconipanieil with force, unless done
by command of the master," citing Jones v. Hart, supra; and,
second, beciuse the action should have been trespass.
IJavley
contended that it was enough if the injury was done in the
course of employment; but F.spinasse quoted Ulaek>,tiine, ul>i
xupra, and Kingston r. Booth, supra. The Court made the rule
absolute on the second ground, without noticing the first.
1796, Stone V. Cartwright, (j T. R. HI.
The defendant
managed a colliery as guardian; he employed a superintendent
for the work, but look no personal conc<rn in it.
He was held
not liable for a caving of the soil resulting from the improper
removal of i)illars. Lord Kenyon stated that such actions should
be brought against either " the hand committing the injury, or
against the owner for whom the act was done."
Lawrence, J.,
said: "If the plaintiff's bad given evidence that the defendant
had particularly ordered those acts to be done from whence
the damage had ensued, that would have varied the case."
1811, I'alei) on Agency: " But the res])onsibility of the master
for the servant's negligent or unlawful acts is limited to cases
The responsiproperly within the scope of his em|)lovment.
bility of the princi|)al is confined to acts done either under his
express direction, or in his service and therefore under his constructive command.
In all cases in which the frauds or injuries
of servants have been held to affect their cmj)loyers, it appears
that the employment afforded the means of committing the
No wilful tresjjass of a servant, not arising out of the
injury.
execution of his master's orders or employment, will make him

—

.

ri'sponsible."

.

.

—

18>fi, Laughter v. Pointer,
H. re the defendB. & C. i?.
ant hired a coach from a stable, and the stable-keeper sent a
driver with it, and a collision ensued, there is no traceable remnant of the literal form of the doctrine
all seemed ready to
say, as Lord Kenyon did: " I admit the j)rinciple, that a
man is answerable for the conduct of his servants in matters
done by them in the exercise of the authority that be has
given them."
r,

.'!

;

this time tlie general test is phrased as *' scope " or
"
of " employment."' " scope of authority," ' or, in
cotirse

From

"

'
Tnlcrvoninif ensrs nrr: 17!)!), Bush r. Stcinmnn, 1 B. & P. 40-1; 1900,
IHOO, Mc.Mnnus r. Crickctt, 1 East 107;
Ellis r. Turner, 8 T. U. 5:M
lS3(i. r.rrgorv r. Piper,
IJ. & C. 5!)1.
.Slenth r.' Wilson, S C. & P. fi07, 1839; Story on Agency. 18.39;
Smith on Master nnti .Srrvnnt. IS.'i-i.
Tornfoot r. Kowke, 6 M. & W. 358. IHIO; Atfv-Gpn. r. Siddon, 1
Tyrwh. *1, 18:10; Coleman v. Kichcs, 16 C. B. lOV. 1955.
:
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later times,

more

carefully, " in furtherance of

and within

the scope of the business with which he was trusted."

^

Did no direct traces remain at later times of the supCommand test? Or was its broader substitute left
sole possession of the field after Lord Kenyon's time?

planted
in

A

which (the judf^es,
perhaps, having been brought up under the earlier form of
doctrine) a direct survival may be seen. ^
2. By one of those misunderstandings not infrequent In our
1.

very few cases are to be found

in

legal system, the language of the 1700s century became, in

the 1800s, the basis of the rule that the form of the action
against the master could be Trespass in that case alone where
the specific act had been

began

in

commanded by

him.

But

^

this rule

a misconception, gradually evolved, of the earlier

rules, as reflected in the later series of cases just examined.

The stages were three: (1) ]Morley v. Gaisford (1795), in
Common Pleas, initiates the above rule but a comparison
of it with Savignac v. Roome (1795), and Brucker v. Fro-

the

;

mont (1796),

indicates the prevailing principle, as adminis-

tered in the King's Bench, to have been that the form of
action followed the intrinsic nature of the act

;

i.

e.

sue the

Case where negligence of the servant is the basis
of the claim, sue in Trespass for the servant's trespass. (2)
In McManus v. Crickett (1800), Lord Kenyon held that the
master is not liable at all for a wilful trepass of the servant,
imless done at express command, because he thus practically
exceeds his authority; for his trespasses not wilful, Case lies.
Of this understanding are Paley* and Peake,^ writing shortly
master

in

J., in Bolingbroke r. Board, L. R. 9 C. P. at 577, 1874.
1828, Goodman v. Kennell, 1 Moore & P. 241 ; 1857, Patten v. Rea,
2 C. B. N. S. 606; 1867, Barwick v. Bank, L. R. 2 Exch. 259.
Most of the American cases came at a time when the text-hooks had
made the " scope of employment " or " authority " phrase the familiar
»

Keating,

=

one; but a few are to be found using the old language; e. </. McCalla
Wood, Pennington (X. J.) 86 (1806): "Upon principles of law, one
person can never be made liable for the trespass of another.
It is
true, that if one command or authorize his servant to commit a trespass, he is ans%verable himself; but then it is the trespass of the master,
according to the well-known maxim of the law, qui facit per alium facit

V.

per

se."

'1859,
*

Gordon

v.

Rolt, 4 Exch. 365; 1849, Sharrod

Agency, cited ante.

•Nisi

P'rius, p. 294.

v.

R. Co., ibid. 581.

yil-

5.36
after.

(.'})

'riioii

bftr iiltcrcd, iiiul in

Slmrrod

v.

in Trespiis.s for

ful

for^^ctfulnt-ss cnsiu-d,

(1826) Gregory

Co.,

11.

lii.s

TOUTS
v.

wn.s said tlmt the

it

scrvnnt's trespasses

rofrarded as

ii

muster

the

ftt

(IH-tO)

not

doctrine

Tlii.s

necessary result of

is

in

li(il)lc

direct acts, wil-

(i. c.

or not), unless exprcs.sly commanded.

well be

the npitiion

Piper ami

may

common-law

tlie

theory of Trespass;

Init it seems on the evidence that it
through a mi.sconccption of the language
of the old ("oinmand test, then becoming obsolete.
A review of this history of the idea of the ma.stcr's and
principal's liability throws some light on the validity of the
principle in point of policy.
As an existing rule, it cannot
be objected to as the mere fos.sil remnant of a fiction.
A
learned writer has however averred that " common-.sensc is
opposed to the fundamental theory of agency." This is not
the place to offer to do what no one has yet succeeded in doing,
to phrase the feeling of justice which every one has

originally crept

in

—

more or

less extended responsibility for agents' torts.
worth while noting that the doctrine of to-day took
shape under Lord Holt in a conscious effort to adjust the
rule of law to the expediency of mercantile affairs. It is al.so
worth noting that the Command or Authority j)rinciple may
prove to be, theoretically as well as historically, the true support of the rule of responsibility for agents' torts. Perhaps
the nearest approach to theoretic adequacy is that of Lord
Brougham, in Duncan v. Findlater, 6 CI. & F. 894.. 910: " I
in the

But

it is

am

liable for

the

man

I

what

employ,

.

my orders by
I am liable is

done for me and under

is
.

.

and the reason that

by employing iiim I xct the xcholf thhif^ in motion,
and what he does, being done for my benefit and under my
'
direction, I am responsible for the consequences of doing it."
In other words. ( 1 ) if I command A to do act x. I ought to
this, that

be

liable

for the natural consequences peculiar to that act

(2) the same follows if x
or group of acts; (3) if A does the act
taken

in

itself;

a class, scries,

is

otherwise wrongful way, different from that

in

a careless or

in

which

I

ex-

Or this: "If, instcnd of drivirif; the cnrrinpc witli liis own hnnds
hr rmploy.s a .srrvnnt to drive it, the servant is hut nn Instrnment set
in motion hv the master" (Alderson, B., in Hutchinson r. R. Co., 5
Kxch. 350).
'
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and not as I myself might have done it,
is no longer clear
nevertheless,
complete legal exoneration in such cases would l)c poor policy, for it would afforti ample opportunity to shirk responsibility, merely by appointing substitutes
so that some medium must l)e found. If, then, I employ knowingly a careless
servant, here at least I should be liable, just as for imprudently keeping a dog known to be ferocious. But even this
may on practical grounds be too lenient a rule, for I may
still find means of evading due responsibility under cover
pected him to do

my

it,

personal culpiihility

;

;

of that

test.

Public convenience then

should he liable up to a
select

agents carefully

I employ a substitute

;

still

may demand

that I

further point, even though I

in other

more or

words, we

less

at

my

may

peril.

say that

Just as

gunpowder is kept at peril, but steam-engines, through demands of industrial welfare, are not kept at peril, so there
an undefined point at which the appointment of a suband in the nature of the case
that point is in individual instances hard to determine. But
the conflict is hardly, as the learned jurist would place it,
between common-sense and tradition, but between one great
consideration of policy and another. If the restraining consideration just now seems to be the weak one, it is precisely
is

stitute ceases to bo at peril

;

because, as the above-mentioned article admits, public opinis convinced (rightly or wrongly) that the broad rule
a " seemingly wholesome check on the indifference and
negligence of great corporations."
^\'Tiether for the sake

ion
is

of this alone we should sanction such broad limits in dealing

with the general mercantile community
different question.

But

at

any

is

perhaps a really

rate the whole liability, wher-

it be bounded, can be discussed and expressed, it would
seem, " according to the ordinary canons of legal responsi-

ever

bility,"
fiction.

without borrowing support from a supposed historic
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THE

DISSEISIN OF

CHATTELS

^

By James Barr Ames *

THE
Maitland,

readers of "
in

The

the "

Seisin of Chattels,"

Law

by Professor

Quarterly Review " for July,

1885, were doubtless startled at the outset by the title of
that admirable article.
But all must have admitted at the

was aptly chosen. The abundant illustrashow conclusively that from the
days of Glanvil almost to the time of Littleton, " seisin " and
" possession " were synonymous terms, and were applied
alike to chattels and land. In a word, seisin was not a purely
end that the

title

tions of the learned author

feudal notion.
Is

it

possible, however, to justify the title of the present

article? Is

it

also a mistake to regard disseisin as a peculiar-

History seems to answer these questions
The word " disseisin," it is true, was
rarely used with reference to personalty.
Only three illustrations of such use have been found, ^ as against the multitude of allusions to seisin of chattels noted by Professor
Maitland.
In substance, however, the law of disseisin was
common to both realty and personalty.
A disseisor of land, it is well known, gains by his tort an
estate in fee simple. " If a squatter wrongfully incloses a bit
of waste land and builds a hut on it, and lives there, he acquires an estate in fee simple in the land which he has inclosed.
He is seised, and the owner of the waste is disseised.
itj'

of feudalism?

in the affirmative.

'This Essay was originallv published in the Harvard Law Review,
1890, Vol. Ill, pp. 23-10, 313-3^8, 337-346.
Additions are indicated by
brackets.
'A bioprraphical note of this author is prefixed to Essay No. 43, in
Volume II of this Collection.
= 1
Rot. Cur. Reg. 451; 1 Stat, of Realm, 230, or Bract, f. 136 b;
Y. B. 14 Edw. II. 409.
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not a mere tenant nl
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{IN
will,

but he has an estate

seisin of the freehold to

this the following,

him ami

nor for years, nor for
in fee simple.

from Fitzhcrhcrt

:

He

has

Coniparc with
" Note if one takes my

his heirs."

'

now of them as of his own goods, adjudged
whole court;"* or Finch's definition: "Trespass in

goods, he

is

seised

by the
goods is the wrongful taking of them with pretence of title,
and therefore allereth the propcrtie of those goods." ' This
altering of the property by a trespass is pointedly illusThe plaintrated by a case from the " Book of Assizes."*
tiff brought a bill of trespass for carrying off his horse and
" The defendant prayed judgment of the bill,
killing it.
since you have confessed the property to be in us at the time
for by the torof the killing, and so your bill is repugnant
tious taking, the property was devested out of you and
vested in us, and therefore we could not kill our own horse
contra pacem." The bill was adjudged bad. Furthermore,
incredible as it may appear, a disseisin by theft vested the
property in the stolen chattel in the thief. John x: Adam'
was a case of replevin in the detinct for sheep. Avowry
that the sheep were stolen from the plaintiff by M., who was
driving them through the defendant's hundred; that "SI., to
avoid arrest, fled to the church and abjured the realm, and
so the defendant was seised by virtue of his franchise to have
Certain formal objections were taken
the goods of felons.
to the avowry, to which Herle, C. J., answered " Whatever
his avowry be, you shall take nothing: for he has acknowledged that the property was once in you, and afterwarfl in
and now he affirms the property in
him who stole them
;

:

;

'AVillinnis, Seisin, 7.

(Two

joint disseisors

Sec nlso T.onrh

become joint

r.

tcnnnts.

.Tny, n

Ch. Div. 4?, 4-t, 45.
v. Dresser, 2 Met.

Putncv

583;

I.'itf. S278.]
'Fitz. Al>. Trosp. 153.
•Finrh. I.nw, Book III. c. 6.
•27 Ass. pi. fit. See nlso Y. B. 2 H. TV. 19-51. There is a legal
curiosity in 2 Roll. Ab. .553 [Q] 1, 2.
"If my servant, without my
knnwlc<lpe, put my beasts in another's land, my servant is the trespasser and not I; been\ise, by the voluntary p\ittin(r of the animals
there without my consent, he pains a special property for the lime, and
so for this purpose they are bis animals.
But, trmble, if my wife puts

my

l)easts

in

another's land,

I,

myself,

cannot (rain a property from mc."
•Y. B. 8 Ed. III. 10-30.

am

trespasser, because the wif»
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ami therefore, although he cannot maintain the
property in Iiimself for the reason alleged, still you shall
not have the sheep again, for he gives a mesne namely, the
The opinion of this disfelon in whom the property was." '
tinguished judge is confirmed by numerous cases in which
himself,

;

stolen

goods were forfeited by the

thief,

under the rule of

law that gave to the Crown the chattels of felons.
The
goods, having become by the theft the property of the felon,

were forfeited as a matter of course with the rest of his
chattels.

These examples arc sufficient to bring out the analogy
between the tortious taking of chattels and the wrongful
ouster from land.

But

order to appreciate fully the

in

and dissesin of land, we
must consider in some detail the position of the disseisor
and disseisee in each case. ^
The disseised owner of land loses, of course, with the res
But this is not all. He
the power of present enjoyment.

parallel between disseisin of chattels

retains, it

is

true, the right in

phrase, he has

But by an

still

rem;

or, to use the

and a
Neither was

inveterate rule of our law, a right of entry

chose in action were strictly personal rights.

It follows, then, that the disseisee cannot trans-

assignable.
fer the land.

In other words, as long as the disseisin con-

tinues, the disseised
istic

common

a right of entry and a right of action.

owner

features of property,

is

deprived of the two character-

— he has

neither the present en-

joj^ment nor the power of alienation.

These conclusions are fully borne out by the authorities.
" The common law was," as we read in Plowden, " that he
who was out of possession might not bargain, grant, or let
his right or title
and if he had done it, it should have been
;

'

[C

stole

C

from

B

goods which

B had

stolen

from A.

An

indictment

describing the soods as the property of B was held good in
Ward V. People, 3 Hill, 395.1
-Y. B. 30 & 31 Ed. I. 508, 513, 513-514. 536; Fitzh. Coron. 95. Ifi3,
318, 319, 367, 379, 393; Fitzh. Avow. 151; Dickson's Case, Hetl. 64.
Under certain circumstances the victim of the theft might obtain restitution of the goods. But the cases cited in this note show the difficulties that must be surmounted.
' For
the best discussion of the doctrine of disseisin of land see
Maitland "Mystery of Seisin," 2 L. Q. Rev. 481, to which the present
writer is indebted for many valuable suggestions.
against
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1845 that by statute

of the disseisee of hind became transferable.
utes have boon enacted in

many

*

the interest

Similar stat-

of our States.'^

In

ii

few

same results have boon obtained by judicial
legislation.''
But in Alabama, Connecticut, Dakota, Florida,
Georgia. Kentucky, Massacluisotts, Now York, North Carolina, Oklahoma, Khodo Island, and Tennessee, and presumably in Maryland and New Jersey, it is still the law that the
grantee of a disseisee cannot maintain an action in his own
name for the recovery of the land.''
A right of entry and action is now everywhere devisable.
But until IS.'iH in Englnnd and 18;}fi in Massachusetts, a
disseisee had nothing that he could dispose of by will."
If we turn now from transfers by act of the party to
transfers by operation of law, we find that in the one case
of bankruptcy there was a true succession to the dissei.sec's
right to enter or sue. But this was, of course, a statutory

jurisdictions the

transfer.'
'Pnrtrkipe r. Slrnnpr, Plow. 88, per Montnpuc, C. J. (See also Doc
Evans, 1 Q. B. 717, and 1 Piatt, Leases, .'>0.
Bract, f. 376, 5 Tw.
Bract. V5fi; 7 Scld. .Socv., Mirror of .Iiisticc, 71-75; Co. I-itt. Jlifi, a.]
'9 & 9 Vict. 0. 106, 5 6. .Sec .lenkins r. Jones, 9 Q. B. Div. 1^.
'Arkansas, California, Colorado, Georgia, Illinois, Indiana, Iowa,
Kansas, Maine, Michigan, .Minnesota, Mississippi, Missouri, Montana,
Nebraska, Nevada, Oregon, Vermont, Virginia, West Virginia, Wisconsin, Arizona, Idaho, Utah, Wyoming.
* Di'lawiire,
District of Columbia, Maryland, New Hampshire, Ohio,
Pennsvlvania, South Carolina, Texas.
'Bernstein r. Humes (1877), 60 Ala. 593; Conn. Rev. Stat. (I97S)
r.

SSI, 5 15; Dak. Civil C. 8 681; Doe r. Hoe (1969). 13 Fla. 60J; Hu-isell
c. Dovle (18S6), 91 Kv. 386, 398; Sohier v. Coffin (1969), 101 Mas.s.
179; Uawson r. Putnam (1880), 139 Ma.s.^!. 553, 551; Webster f. Van
Steenburgh (1861), 16 Barb. 311; Murrav P. Blackledge (1971), 71 N.
Ca. 193; Burdick r. Burdick (1991), 11 R. I. 571; Tenn. Code (1991),
r. Cox, 2i Fla. 516; Reyes
i!21t6: (Probst, r. Bush, 115 Ala. 195;
V. .MidilUton, 30 T"la. 99; Smith r. Klav, 17 Fla. 316; Doe r. Rdmoiidson (Fla. 1906) 10 So. R. .'i05; Davitto'r. .So. Co. 109 Ga. 665; I.owe r.
Blvens, 113 Ga. 311; Gatelv p. Weldon, 13 Kv. T,. Rep. 631; Snecd p.
Hope, 16 Ky. I.. Rep. 971 ;' Terry c Hilton. 30 Ky. T,. Rep. 367; Preston r. Breckenridge, 96 Ky. 619 (armlilr); .loyce r. Dyer, 189 Mass. 61;
Thomas r. Perrv (New .TeVsev law). Pet. C. C. 19: Penrre r. Moore, 111

Lew

N. Y. 356; Dever r. Hagertv, 169 N. V. 181; Gilmore r, Dolan, 111
N. V. Ap. Div. 771: Green r.' Horn, 138 N. Y. Ap. Div. 686; Huston r.
Scott (Okla. 1908), 91 Pac. R. 513; Galbraith r. Payne, 13 N. Dak. 161;
Sehneller p. Plankinton, 19 N. Dak. 561; Handolp. >'. Kinncv, 3 Rand.
391, 306]
•1 .Tnrm. Wills (4 ed), 40; Poor p. Robinson, 10 Mass. 131; Mass.
Hev. St. r. 63, i 3. fV. B. 39 Hen. VI, 18-33.]
'Smith r. Coffin, 3 H. Bl, 114.

AMES: DISSEISIN OF CHATTELS

67.

There was

The

also

a succession sub modo

545

in tlie case of death.

heir of the disseisee, so lonjj as he coiitimicd the persona

of the ancestor, stood in

liis

phice.

But the succession

to

the right vn rem was radically different from the inheritance
of the res

If the heir inherited the land, he

itself.

the feudal owner of

it,

and therefore

at

his

death

became
it

de-

scended to his heir, unless otherwise disposed of by deed or
will.
On the other hand, if a right of entry or action came
to the heir, he did not become the absolute owner of the right.

He

could not hold a chose in action as tenant in fee simple.

The

right was his only in his representative capacity.

might, of course, reduce the right

He

in action to possession,

and so become feudal owner of the

land.
But if he died
without gaining possession, nothing passed to his heir as

such.

so the

The

latter

must be

also the heir of the disseisee,

new representative of

to the right in rem.

and

his persona, in order to succeed

^

These two cases of death and bankruptcy were the only
ones in which the disseisee's right was assignable by involun-

There was, for example, no escheat to the
was conThis doctrine would seem to have been
victed of felony.
strictly feudal.
Only that could escheat which was capable
of being held by a feudal tenure. A chose in action could not
be held by such a tenure. Only the land itself could be so
held.
But the land, after the disseisin, was held by the disseisor.
So long as his line survived, there was no " defectus
tary transfer.

lord, if the disseised tenant died without heirs, or

tenentis."

The death

therefore, of no

more

of the disseisee without

heirs

was,

interest to the lord than the death of

any stranger.^
The lord was entitled to seize the land of his villein. But
if the villein had been disseised before such se'izure, the lord
could not enter upon the land in the possession of the disseisor, except in the name of the villein, and, after a descent
fCarr v. Anderson, 6 N. Y. Ap. Div. 6, 10.]
'This principle was not maintained in its full integrity in the time
of Coke. See Maitland, 2 L. Q. Rev. 486, 487, where the authorities
are fully collected. ["As if a man be disseised and after be outlawed,
he shall" not forfeit the profits of the land," Beverlev's Case, Goldsb. 55,
'

pi. 8.]

niO

PROPERTY

VIll.

an action
It is

the

in

.still

GKXERAL)

Nor had he any

cast, could not enter nt all.'

name

(I\

the law in most of our States, as

land before ISSS,'' that "
seised of the same,

if

a

man

it

was

of a

woman who was

if

the land

is

re-

•

disseised before the
in

not recovered

mar-

his wife's

name, or he may bring an action to recover the land
but

Eng-

and then take a wife and die without

riage may, of course, enter upon the disseisor
joint names;

in

seised of land in fee be dis-

entering, she shall not have dower."

The husband

right to bring

of his villein.*

in the

in their

one way

or the other before his wife's death, he must suffer for his
laches.

For the

old rule, which denied to the husband cur-

tesy in his wife's right of entry or action, has not lost

force on either side of the ocean.''

It

was applied

in

its

New

York, to the husband's detriment, as recently as 1888."
One more phase of the non-assignability of the disseisee's
right of action is shown by another recent case. It was decided in Rhode Island, in 1879, in accordance with a decision
by the King's Hench, in the time of James I.J that a disseised
owner of land had nothing that could be taken on execution.'*

The

position of the disseisor of land

is. In

the direct opposite of that of the disseisee.

each

is

the weakness of the other.

The

most respects,

The strength

of

right of the disseisee

to recover implies the liability of the disseisor, or his transferee, to lose the land.

But so long as the

'Co. Lit. 118 b.
'Co. Lit. 117 n.
•3 & 4 Wm. IV. c. 105.
'
IVrk. §366; Thompson v.
Vnshb. R. P. (5 ed.) 225, 226;
Cnrr r. Anderson, 6 N. Y. .\p.
•2 I,. Q. Rev. 486; 1 Bishop,

disseisin continues,

Thompson,

1
Jones (X. Ca.), 431; 1
(Y. 15. 2J Ed. III. 65, n-69 per Shard;
Div. 6).
.Mar. W. § 509; Den v. Deinarest, 1 Zab.

525, 542.
• Bnkcr v. Oakwood, 49 Hun, 416.
'Stnmere r. Amonvc, 1 Roll. .\l)r. 888,

pi. 5; [Gilb. Executions, 42;
Minthorne, 3 I'p. Cnn. Q. B. 423 .Vrcord).
•Campbell f. Point St. Works, 12 R. I. 452. McConnell r. Brown,
5 Mon. 478; [Farmers Bank r. Pryse. 25 Ky. I.. Rep. 807] Accord. By
statute or judirliil lepislaflon a difTcrent rule prevails in some jurisdictions.
Doe f. Ilaskins. 15 Ala. 610; McC.ill r. Doe, 9 Ind." 306;
Blanehnrd r. Taylor, 7 B. Mon. 645; Hanna r. Renfro, 32 Miss. 125,
1.3f); Rofters r. lirown, 61 Mo. 187
{tembU) Truax V. Thorn, 2 Barb.
156; Jarrett p. Tomlinson, 3 Watts & S. 114; Kclley c. Morgan, 3 Yerg.

Doe

r.

;

437.
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the disseisor, or his transferee, possesses all the rights incident to the ownership of an estate in fee simple. He has the

jus hahouJi and

ilie

ju.i

disponendi.

by a stranger, he can recover

If

possession

lie

dispossessed

is

by entry or

action.*

If he wishes to transfer his estate in wliole or in part, he

may

freely

lease

it.*

do
His

He may

so.

interest

is

sell

Accordingly,

untary transfer.

the land," or devise

it,'^

or

subject also to the rules of involit

may descend

to his heir,"

escheat to his lord,* or be taken on execution,'

and would

The husband

doubtless pass to his assignee in bankruptcy.

and the wife dower ® and a
must have enured to the benefit of his
lord at the latter's election.
[The disseisor may insure the
He has the
land.'" He may grant a rent charge out of it.'*
of the disseisor has curtesy

by a

disseisin

,**

;

villein

right of

common which

the land

upon

He may

convey
with
remainder to B, and the estate of A and B will be the same,
as if the grantor had the absolute fee simple, as to every one
except the disseisee, and as to him also after the Statute of
Limitations has run.'^
If the disseisor creates chattels by
severance from his fee simple, the title to these chattels is in
him so fully that, so long as the disseisin continues, the disseisee cannot maintain trover, detinue or replevin against
»

trust.**

Bract. 165 a; Bateraan

lock, L. R. 1 Q. B.
=

Christy

'Asher

v.
v.

his disseisee had.'^

He may

i\

transfer

it

to

A

Allen, Cro. Eliz. 437, 438;

for

life

Asher

v.

Whit-

1.

Alford, 17 How. 601; Weber v. Anderson, 73 111. 439.
Whitloci, L. R. 1 Q. B. 1; Haynes i'. Boardman, 119

Mass. 414.
*1 Piatt, Leases, 51.

"Watkins, Descents (4 ed.), 4, n. (c) ; Currier v. Gale, 9 All. 523.
[Janes r. Holmden, (Kan. Ap.) 52 Pac. R. 913.]
"2 L. Q. Rev. 487, 488.
'Sheetz v. Fitzwalter, 5 Barr, 126; Talbot v. Chamberlain, 3 Paige,
219; Murrav « Emmons, 19 X. H. 483; [Switzer v. Skiles, 8 111. 529,
532; Richards v. Jenkins, 18 Q. B. Div. 451].
"Colgan V. Pellew, 48 N. J. 27; 49 N. J. 694.
'Hale V. Munn, 4 Grav, 132; McEntire t'. Brown, 28 Ind. 347; Randolph V. Doss, 4 Miss. 205; 1 Scribner, Dower, 255, 256, 353, 354.
"Travis v. Continental Co., 32 Mo. Ap. 198, 206.
" Anon. Dv. 5, a.
"Y. B. 19 Hen. VI. 32-66.
" Hawksbee v. Hawksbee, 11 Hare, 230.
"Anstee v. Nelms, 1 H. & N. 225, 232; Asher v. Whitlock, L. R. 1
Q. B. 1; Board v. Board, L. R. 9 Q. B. 48; Dalton v. Fitzgerald, [1897]
2 Ch. 86, [1897] 1 Ch. 446.

;

548
liiiii.'

yill-

Nor im

procectls of

tlie

PROPERTY
action for

(IS

GKSERAL)

money had and received for the
But these actions are

sale of the chattels.*

given to the disseisor against tiie disseisee, if the latter car*
ries off the severed chattels before regaining the seisin.]

The

effects of the disseisin of chiittcls are most
by looking at the remedies for a wrongful takThe right of recaption was allowed only flaf^rante
ing.
This meant in Britton's time the day of the taking.
delicto.
If the owner retook his goods afterwards, he forfeited them
If the taking was felonious,^ the
for his *' usurpation." *
despoiled owner might bring an appeal of larceny, and, by

legal

vividly seen

r. Wilev, 33 Fed. 44!)
Hnlleck v. Mixer. 16 Cnl. 574,
Fowler, ^^8 CM. fi05, 3!) Onl. 41-'; .Mnrtin v. Thompson. 62
dpliir Co. f. .Superior Court,
C'al. tilH; ('.room V. Alstcad, 101 Cal. 4-'j
147 Cal. 4(iS, 477; ,\iuUrson r. llaplcr, :U 111. liJti; Nichols v. Dewev,
4 All. ;»(i, 387; I.rhipli Co. r. N. .7. Co. 55 N. J. 350; Dr .Mott i: Hap-'rman, 8 Cow. -2^0; Van lUten r. Caincs. 3 Keves. 329, :t;tJ; Stockwell r.
I'heli.s, 34 N. Y. 363; Samson r. Rose, 65 N. Y. 411, 419, 431 (lemble)
Ulnton r. Walston, 115 N. Ca. 7; Mather i: Trinitv Chureh, 3 S. & R.
509; Brown r. Caldwell. 10 S. & R. 11 1; Powell r. .Smith, -' Watts. 1?0;
Nat. Co. r. Weston, KM Pa. 485; Criffin v. Pipe I.ine.s. 172 Pa. 580;
Churchill r. Ackerman, 22 Wash. 227; Clark r. Clyde, 25 Wash. 661.
The rule is otherwise in Michigan. .McKinnon r. Master. 104 Mich. 642.
'Bitrelow v. .lones. 10 Pick. 161; Stockman v. Phelps. 31 N. Y. 363;
Baker i: Howell, 6 S. & R. 47C. (frmhle).
•Brothers r. Hurdle, 10 Ired. 490; Branch r. Morri.son, 5 .Tones, (\.
Cn.) 16; 6 .lones, (N. Ca.) 16; Roy r. Gardner, 82 N. Ca. 454; Lehman
V. Kellerman, 65 Pa. 4«9 (overrulinp F.lliott r. Powell, 10 Watts. 4.53).
If, however, the dis.seisee recovers the seisin of the land he may proceed against the dis.seisor for the chattels or their value, being treated,
by the fiction of relation, as if he ha<l held the seisin all the time. But
as this fiction of relation is based upon justice it will not be created
to the prejudice of one who has bought the severed chattels of the disPage i". Kowlcr, 39 Cal. 412;
seisor without notice of the disseisin.
Johnston v. Fish, 105 Cal. 420; Brothers r. Hurdle. 10 Ired. 490. 493;
Faulcon r. .loluislon, 102 X. Ca. 264; Pac. Co. v. Isaacs (Oreg. 1908) 96
Pac. R. lliO; Kcilly r. Crown Co. 213 Pa. 505.
* 1
Nich. Brill. 57. 116. Tlic right of self-help in general was formerly greatly restricted. The disseisee's right of entry into land was
tolled after five days.
If he entered afterwards, the disseisor could
recover the land from him by assize of novel disseisin. .Maitland, 4 L.
Q. Rev. 29, 35. So the writ of ravishment of ward woulil lie against
one entitled to the ward if he took the infant by force from the wrongful possesfior.
Y. B. 21 & 22 F,d. I. 554. The' lord must resort to his
action to recover his .serf, if not captured infni lerlium rrl qiiarlum
diem.
4 L. Q. Rev. 31.
A nuisance could be abated by act of the
Bract, f. 233; 1 Nieh.
)>artv injured, onlv if he acted immediately.
Br. 403.
' Originally
any taking without right, like killing by accident, was
felonious.
In Bracton's time, if not earlier, the animut furandi waa
Brnct. f. 136 b.
felony.
Mscntiol to
•

McConnnufthv

579; Page

;

v.

;
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witli certain conditions,'

CHATTELS

obtiiiii

f,

19

rtstitiition of the

But such was the rigor and hazard of these
conditions, that from the middle of the thirteenth century
the appeal was largely superseded bj' the new action of

stolen chattel.

trespass.'^

If the

taking was not criminal, trespass was for

generations the only remed}'.^
it
how ever, was a purely personal action
taking
chattels
The
wrongful
of
sounded only in damages.
was, therefore, a more effectual disseisin than the ouster from
land. The dispossessed owner of land, as we have seen, could
always recover possession by an action. Though deprived

Trespass,

;

had a right in rem. The disseisor acquired
One whose chattel had been taken
from him, on the other hand, having no means of recovering it
by action, not only lost the res, but had no right in rem. The
disseisor gained bj- his tort both the possession and the right
of possession in a word, the absolute property in the chattel
of the res, he

still

only a defeasible estate.

;

taken.

What became of the chattel afterwards, therefore, was no
concern of the victim of the tort. Accordingly, one need
not be surprised at the following charge given by Brian,
J., and his companions to a jury in 1486: " If one takes
my horse vi et armis and gives it to S, or S takes it with
force and arms from him who took it from me, in this case
S is not a trespasser to me, nor shall I have trespass against
him for the horse, because the possession was out of me by

C

See cases cited supra, p. 543, n. 2.
A case of the year 1199 (2 Rot. Cur. Reg. 34) seems to be the
earliest reported instance of an action of trespass in the royal tourts.
Only a few cases are recorded during the next fifty years. But about
1250 the action came suddenly into great popularity. In the Abbreviatio Placitorum, twenty-five cases are given of the single year 12521253.
We may infer that the writ, which had before been granted as
a special favor, became at that time a writ of course. In Britton (f.
49), pleaders are advised to sue in trespass rather than by appeal, in
Trespass in the
order to avoid " !a pertlouse aventure de bataijles."
popular courts of the hundred and county was doubtless of far greater
Several cases of
antiquity than the same action in the Curia Befiis.
the reign of Henry I. are collected in Bigelow, Placita Anglo-Nor98,"
102, 127.
mannica, 89, 89,
' In early English law, as in primitive law in general, the principle
The lines were
of parsimony did not permit concurrent remedies.
drawn between the different actions with great sharpness. The right
to sue a trespasser in replevin and detinue was a later development,
as will be explained further on.
'

'

;
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first

taking; then he was not a trespasser to

truth he

tlie

adds

so,

this gh>ss,

erty hy

" For the

tort."

tlie

The complete
chattel

hy a

and if
Brooke
offender has gained the propnie,

defendant not guilty."

find tlie

first

'

"

divestiture of the owner's

property

in

a

disseisin explains also a distinction taken in the

Year Books, which has proved a stunibling-hlock to commentators to the present day " Note hy Fineux, C. J., and
Trenmyle, C. J.
If I hail goods to a man and he gives
them to a stranger or sells them, if the stranger takes them
:

without livery he

is

a trespasser, and

trespass against him

was not changed

for

;

by the

hy the taking.

Ijut

I shall

have a writ of

gift or sale the property

But

if

he dflivi-red

tliem to the vendee or donee, then I shall not have trespass."*

At

this time,

although anciently the rule was otherwise, the

possession of the bailee at will was treated as the possession
of the bailor also.

In the

first

case, therefore,

where there

was no delivery by tlie bailee, the stranger by taking the
goods disseised the bailor and so was liable to the latter in
trespass.
But in the other case, where tlie bailee delivered
the goods sold, he was the disseisor.
By a single act he
gained the absolute property in the goods and transferred
it to the vendee, who was thus as fully beyond the reach of
the disseisee as the vendee

of the disseising trespasser in the

earlier case before Brian, C. J.

of the bailment

lies

in

The

peculiarity in the case

the form of the disseisin. But the

asportation of a chattel or the ouster from land, although

Any

the commonest, were not the only modes of disseisin.

physical dialing with the chattel under an assumption of

dominion, or, to borrow a modern word, any conversion, was
a disseisin. The wrongful delivery of the goods by the bailee
as vendor corresponds perfectly to a tortious feoffment

a termor.

Such a feoffment was a

by

disseisin of the landlord

'Y. n. 21 Ed. IV. 74-6. See to the snmc offort Bro. Alt. Kj. Ciist.
nnd Trcsp. J.lfi; Y. B. 2 Kd. IV. 5-9. /icr Ncrilhnni, .1.; Y. B. 4 H.
VII. 5-1; Y. n. Ifi II. VII. 3, n-7: .Stnunf. PI. Cor. fil. n; Iliirris r.
Illiirkhnlr, Brownl. 26; [Day v. .\ustin, Ow. 70; Walgrnvc v. Skinnrr,

S.

()w. 120].

•Bro. Ah. Trr.sp. 3.5fl.
'Y. B. 21 H. VII. sn-tO. See nlso Y. B. 3 Ed. IV.
Sound. 47 c; Wright & Pollock, Possession, 169.

5-9.

2
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The act
tlu- fooft'cc, was the disseisor.^
was at once an acquisition of a tortious fee and

the fuoll'or, not

feoft'iiient

a conveyance.

^

To-ilay, as every one knows, neither a trespasser, nor one
taking or buying from him, nor the vendee of a bailee, either
witli or witliout delivery

property

in

by the

latter, acquires the absolute

the cliattel taken or bailed.

The

disseisee of

goods, as well as the disseisee of land, has a right in rem.
process by which the right in personam has been transformed into a real right may be traced in tlie expansion of
the writs of replevin and detinue, and is sufficiently curious
to warrant a sliglit digression.
Replevin was originally confined to cases of wrongful distress.
It was also the only action in those cases, trespass
not being admissible. ^ A distrainor, unlike a disseisor, did
not take the chattel under a claim of absolute dominion, but
only as a security. He had not even so much possession as
a bailee. If tlie distress was carried off by a stranger, the
distrainor could not maintain trespass, * in which action the
goods were alwa3^s laid as the goods of the plaintiff. That
action belonged to the distrainee, as the one disseised. The
distrainor must use either the writ of rescous or de parco
fracto, in which the property in the distress was either laid
Trespass and rein the distrainee, or not laid in any one.
mutually excluwere
distinct
and
plevin
thus fundamentally
disseisor; the
against
a
sive actions.
The one was brought
was
a personal
other against a custodian.
former
The
the
presupposed
Trespass
action, the latter a real action.
assumed
the
replevin
property in the defendant, whereas
property in the plaintiff, at the time of action brought.

The

'Bract. 161 b; Sparks Case, Cro. El. 676; Co. Lit. 57 a, n. (3);
Booth, R. .\ct. (3d ed.) -285; 2 L. Q. Rev. 488; (1 Xich. Britt, 278, 287,

Note

in
Ttie

MS. X; Blunden

v.

Baugh, Cro. Car.

302, 304].

conveyance was not necessarily coextensive witti the acquisition.
If the feoffment was for life the reversion was in the feoffor.
Challis, R. Prop. 339.
= Ab. PI. 265, col. 2, rot. 5; 5 Rot. Par. 139 b.
' y. B. 20 H. VII. 1-1; Rex t: Cotton, Park. 113. 121.
° Accordingly, even after replevin became concurrent with trespass,
if a plaintiff had both writs pending at once for the same goods, the
second writ was abated for the " contrairinsitie " of the supposal of
the two writs. Y. B. 8 H. VI. 27-17; 23 H. VI. 15-26; 14 H. VII.
-

12-32.

5")2

when

tlicrcfore,

If,

riiorKiiTY (IS

viii.

tlic sheriff

came

gkm:hal)
to replevy goods, as

if

distrained, the taker claimed them as his own, the sheriff

was powerless.

The

writ directed him to take the goods of

the |>laintiff, detained hy the defendant.

no longer the

plaintiff's;

disseised the plaintiff

must abandon

iiis

But the

gootls were

the defendant by his claim ha«l

and made them

The

his owii.

plaintiff

action of replevin as misconceived, and

proceed against the defendant, as a disseisor, by appeal of
felony, or trespass.^

Even if the defendant allowed the sheriff to replevy the
goods, he might afterwards in court stop the action by a
mere assertion, without proof, of ownership.
The goods
were returned to him as goods wrongfully replevied, and
the plaintiff, as before, was driven to his appeal or trespass.'

The

law was so far changed by the judges

in,

1.331, that if

the defendant allowed the sheriff to take the goods, he could
not afterwards abate the action by a claim of

But

it

was

still

title.'

possible for the defendant to claim prop-

erty before the sheriff and so arrest further action by him.

To

meet this

difficulty,

the writ de proprietate probanda

devised, probably in the reign of

Edward

III.

By

was

this writ

the sheriff was directed to replevy the goods, notwithstanding

the defendant's claim,

if

by an inquest of

office

the property

" If the taker or detnincr ndmit the bniliff to
1 Nich. Britt. 138.
view nnd avow the thinj; distriiined to he his property, so thnt the
pliilntiff hns nothinp therein, then the jurisdiction of the sheriflF nnd
'

liailifT

censes.

And

if

the plaintiff

is

not villein of the deforceor, let

him immediately raise hue and cry; nnd at the first eonnty court let
him sue for his chattel, as heinp rohhed from him, by nppenl of felony,
he thinks (it to do so." Compare tlie case of an estrny.
1 .N'Ich.
Britt. 68.
"If the lord avow it to be his own, the person dcmandinff
it may either brinp an action to recover his beast as lost, in form of

if

trespass, or an appeal of Inrcenv, bv words of felonv."
Y. n. 2\ li 22 r,d. 1. lOfi; V. n. 33 & 33 Ed. I. 51. if the defendant.
Instead of claiming title in himself, nlleped title in a third person, he
could only defeat the action bv proof of llic fact nllejred. Y. B. 32
Ed. I. 82; Y. B. 31 Ed. I. 148.'
•Y. B. 5 Ed. III. .3-11. The nrpument of the defendant. " .\nd at-

we are come to court on your suit, we shall not be In n worse
here than before the sheriff; for you shnll be driven to your
writ of lrespa.ss or to your appeal, and this writ shnll abate," though
supported bv the precedents, was overruled. .See also V. B. 2} Ed.
IV.
a-ai.nnd Y. B. 2r> H. VIII. 6-21. There Is nn echo of the old
law in Y. B. 7 M. IV. ?8 b-5. " ,\nd also it was said that If one claims
property in court, a);ninst this claim the other shall not a%'er the contrary
crtdo quod non e$t lex,"
fhnu(rh
pliplit

m

—
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was found in the plaintiff's favor. Tliis finding for the phiintiff had no further effect tlian to justify tlic slicriff in replevying the goods, and thus to permit the plaintiff to go on
with the replevin action just as he would have done had the
defendant allowed the sheriff to take

tlie

goods.

^

Replevin

thus became theoretically concurrent witii trespass.'^

A

dis-

property by his
tort.
A writ in trespass for carrying off and killing the
plaintiff's horse was no longer assailable for repugnancy.
In 1-1-iO, to a count in trespass for taking a horse, the defendant pleaded that he took it damage feasant to his grain,
which the plaintiff had carried off. It was objected that the
plea was bad, as showing on its face that the grain was the
seisor could not thereafter gain the absolute

plaintiff's

by the taking.

But the court allowed the plea

on the ground that the defendant might have brought a
replevin for the grain which proved the property in him at
It became a familiar notion that the disposowner might affirm the property in himself by bringing replevin, or disaffirm it by suing in trespass.
In other
words, there was a disseisin by election in personalty as well
his election.^

sessed

as in realty.

The

disseisee's right in

rem, however, was

still

a qualified

'V. B. 1 Ed. IV. 9-18.
Y. B. 7 H. IV. 38 b-5, per Gascoigne, C. J.; Y. B. 19 H. VI. 65-S,
per Newton, C. J.; Y. B. -2 Ed. IV. 16-8, per Danbv, C. J.; Y. B. 6 H.
VII. T-i, per Brian, C. J., and Vavasor, J.; Y. B.
H. VII. U-23.
In fact, there are no reported cases of replevin for trespass from the
time of Edward III. to the present century. See Mellor i'. Leather, 1
E. & B. 619. Almost at the same time that the scope of replevin was
enlarged, there was a similar duplication of remedies against the dis=

U

Originally, if we except the writ of right, the assize
of novel dis.seisin (or writ of entry in the nature of assize), which was
the counterpart of trespass de bnnis asportatls. was the exclusive remedy against a disseisor. Trespass quare claiisiim fretjit was confined
If, therefore, the deto cases of entry not amounting to an ouster.
fendant in a writ of trespass claimed the freehold, the writ was abated.
The plaintiff must proceed against him as a disseisor by the assize.
2 Br. Xote Book, 3T8; Ab. PI. 142, col. 1, Tot. 9 [1353] ; "Ab. PI. 262,
col. 1, rot. 18 [1272].
,\bout 1340, trespass quare cJatisum was allowed
for a disseisin. Y. B. 11 & 12 Ed. III. 503-505, 517-519; Y. B. 14 Ed
seisor of land.

III. 231.

'Y. B. 19 H. VI. 65-5.
*Br. Ab. Replev. 39; Y. B. 6 H. VII. 8 b-4: Y. B. 14 H. VII. 12-23
Russell V. Pratt, 4 Leon. 44-46; Bishop v. Montague, Cro. Eliz. 824

Bagshaw v. Gaward,
Power V. Marshall, 1

Yelv. 96; Coldwell's Case, Clavt. 122, pi. 215
Sid. 172; 1 Roper, H. & W. (Jacob's ed.) 169.

5o4
riglit

Vlll.

;

VHOPKnTY

for n-plcvin

vendee or

btiilec

(IN

GENERAL)

was never allowed

in

England against a

of a trespasser, nor against a second tres-

was only by the later extension of

tlie

action of

tletinue tiiat a disseisee finally acquired a perfect

right in

pii.sser.

rem.

'

It

Detinue, although

its

object was the recovery of a

was originally an action ex contractu. It
was allowed only against a l)ailee or against a vendor, who
after the sale and before delivery was in much the same
position as a bailee.
So essential was the element of privity
at first, that in England, as upon the Continent, during the
life of a bailee, he only was liable in detinue even though the
chattel, either with or without the bailee's consent, were in
the possession of a third person.* In counting against a
possessor after the bailee's death, the bailor must connect
tile defendant's possession with that of the bailee, as by showing that the possessor was the widow, heir, or executor of
the Iiailec, or otherwise in a certain privity with him. ' Afterwards, a bailor was permitted to charge a sub-bailee in
detinue in the lifetime of the bailee.* This action seems to
have been given to a loser as early as the reign of Edward
III. ^
But it was a long time before the averment of the
piaintitT's loss of his goods became a fiction.
As late as
1495, the conservative Brian, C. J., said, "He from whom
goods are taken cannot have detinue." ' His companion.
Vavasor, J., it is true, expressed a contrary opinion in the
same case, as did Anderson, C. J., in Russell t'. Pratt ^
(1579), and the court in Day v. Bisbitch* (l.^SG). But it
was not until 1600 that Brian's opinion can be said to have
been finally abandoned.
In that year the comparatively
modern action of trover, which had already nearly supplanted detinue siir trox'er, was allowed against a trespasser;
altliough even then two judges dissented, because by the
specific chattel,

Mcnnie r. ninke. C E. & B. RtT.
fScld. Soc.
•Y. n. 24 Ed. III. 41 a-i3; Y. B. i.3 E<1. III. ?9-^^
Cns. Ch. No. Ufi].
•Y. n. Ifi Ed. II. 490. But sec Y. B. 9 H. V. 14-22.
«Y. B. 11 H. IV. 4fi l)-20; Y. B. 10 H. VII. 7-14.
•Y. B. 2 Ed. HI. 2-5.
•Y. B. 6 II. VII. 9-4. See also 1 Ch. PI. (7 ed.) 137.
'4 I.ron. U. 46.
•

:

•Ow.

70.
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taking " the property nnd possession is divested out of the
])I)iintiff." ^
As the averments of losinfj and finding were

now fictions, trover was maintainable by tlic disseisee against
any possessor.
The disseisee's right to maintain replevin and detinue (or
trover) being thus established, we have now to inquire how
far the rules which were found to govern in the disseisin of

land apply to the disseisin of goods.

So long as the adverse possession continues, the disposowner of the chattel has, manifestly, no power of
present enjoyment. Has he lost also the power of alienation?
His right in rem, if analyzed, means a right to recover possession hy recaption or action.
But these rights are as persessed

sonal in their nature as the corresponding rights of entry

or action in the case of land.
not transferable.

And

It follows, then, that

they were

such was the law.

In 1462, Danby, C. J., and Needham, J., agreed,

it

is

whose goods had been wrongfully taken
from the bailee might give them to the trespasser.^ This
was against the opinion of Littleton, counsel for the plaintiff,
who said, " I think it is a void gift for when S. took them
from me [bailee] the property was in him and out of you
" Et
[bailor]; how, then, could you give them to him?"
bene dixit" is Brooke's comment.^ The view of the two
judges was taken by Vavasor, J., also, in a like case in 1495.
But one of the greatest of English judges, Brian, C. J.,
expressed himself clearly to the contrary " The gift is void.
... In my opinion the property is devested by the taking,
and then he had only a right of property and so the property and right of propei-ty are not all one. Then, if he has
only a right, this gift is void; for one cannot give his
right." * Three years later he reaffirmed his opinion in the
same case " The gift is void to him who had the goods as
much as it would be to a stranger, and I tliink a gift to a
true, that a bailor

;

:

;

:

stranger

is

void in such a case."

^

Bishop V. Montague, Cro. EI. 824, Cro. Jac.
'Y. B. 2 Ed. IV. 16-8; Perk. §92.
»Bro. Ab. Replev. 39.
'Y. B. 6 H. VII. 9-4.
•Y. B. 10 H. VII. 27-13.

•
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In Russell

wood,

C

B.

:

I'UOI'KHTV (I\

Pratt' (l.'JTO) there is this dictum by Mnn" If my goods he taken from me, I cannot give

r.

thoin to a stranger;

hut

trover, I

may

point

thus summarized

is

GENERAL)

my goods come

if

give them over to another."
in

'*

to another

The

by

law on this

Siiepard's Touclistonc," the

wiueh was puhiislicd in 1648: "Tilings in
action are not grantabie over to strangers l)ut in special
cases.
And, therefore, if a man have disseised me of
my land or taken away my goods, I may not grant over this
land or these goods until I have seisin of thcin again.
And if a man take goods from me, or from another man in
whose hands they are; or I buy goods of another man and
suffer them in his possession, and a stranger takes them
first

edition of

.

.

.

.

from him,

it

seems, in these cases, I

may

his

acceptance of them

is

.

give the goods to

the trespasser, because the property of them
[i. e.,

.

is

still

in

an admission of property-

me
in

the donor;

but they cannot be given to a stranger, since
without such an admission the party has merely a right of
action or resumption by recaption]."'

of this extract was added
editor of the sixth edition.

has been found

American
himself.

in

McGoon

v.

The bracketed part

1820 by Preston, the learned

No

later allusion to this subject

the English books

decisions which

In

in

;

liut

there arc several

might have been given by Brian

Ankciiy'

(IS.'iO), for instance, the

was thus expressed by the court " While the
property was thus held adversely, the real owner had but a

ratio decidendi

:

See niso Tlossp r. Brnndstide, 3 R. & M. K. 438,
Biink, 3 Cnnip. 417.
' .Shrp.' Touch.
(6 eH.) 240, i\\.
•11 III. 5.58. To the snnie rffcrt, Goodwyn r. Moyd, ft Port. ?37;
Brown v. I.ipsromh, 9 Port. 472; Dunkin r. Willinnis, .5 ,\\n. 199;
O'KiTfc r. Kdlopjr. 15 III. .147; Tnylor r. Turner. 87 III. 3flfi {frmblr);
Stopdd r. Fup.itr. i A. K. Mnrsh. 13(5; Young r. Frrpison. 1 I.itt. •?9H;
(inrdner r. Adams, 1? Wi-nd. .'97; Morgiiii r. Brndlrv, 3 Ilnwks, 559;
.Sfrdmnn r. Hiddick, 4 Ilnwks, ?9; Overton r. Williston, 31 Pn. 155.
But sec ronlrn. Tonn" v. Duliojs, fi Wnll. 548; Brl(r .Snnih .Vnn, i
.Siimn. 20fi, Oil (irmhlr) ; Cnrtlnnd r. Morrison. 3? Mc. 190; WrW>or
r. Dnvis, 4-t Mc. 147; Smith r. Konnrit, 18 Mo. 151; Ilnll v. Hohlnson.
2 Conist. 29C (trmhlp) ; KInihro r. Hamilton, 2 .Swan, 190; fC'iaskill r.
Bnrhonr, fi3 N. J. 5:10 (irmhh) ; McGinn r. Wordcn, 3 R. D. Sm. 355
(srmlilr)].
Compare Holly r. Hufrifi-rford, 8 Pick. 73; Bovnton v. WilUrd, 10
Pick. Ififi; Carpenter r. Hale, 8 Grny, 157, 158; Clark v. Wilson, 103
Mass. 319, 223.

'4 I,eon.

V\.

439; Bcnjnniin

tfi.
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right of action against the person in possession, whicli was
not the subject of legal transfer." And the case was folAgain we read, in Overton v.
lowed in Illinois in 1887.'
Williston ' (1858): "If one wrongfully converts the prop-

erty of another to his own use, and continues in adverse

enjoyment of

it,

Not much
to dispose,

the owner cannot

sell

to a third person, so

vendee a right of action in his

as to give his

to be found in

is

by

will,

own name."

the books as to one's power

of chattels adversely held.

It

is

plain,

however, that before 1330 the disseisee had nothing that he

At that time the only remedies for a wrongwere trespass and the appeal of felony, both of
which actions died with the person wronged.^ A statute in
that year gave to the executor an action to recover damages
could bequeath.
ful taking

against a trespasser

like

in

manner

as the testator

might

have recovered if living.* The executor of a distrainee or
bailor could maintain replevin or detinue, as the testator had
the property at his death. After these actions were allowed
against a trespasser, since the right to maintain them proved
property in the dispossessed owner at his election, his executor could use them as well as trespass against a trespasser.^
It was, however, only a right of action that the executor

The

acquired in such a case.

chattels themselves passed to

the executor only when the testator died in possession.

executor counting on his

And

so

see

that dying seised

Finch's statement also
real

...

damages
for,

.

.

is

may

be given

v. Lyon, 26
'31 Pa. 155, 160.
'Staunf. PI. Cor. 60, b.

'Erickson

Ed.

:

goods

is

material."

^

" All one's own chattels,
is

only to recover

goods taken from him, or to be accounted

away

The analogy between

4

explicit

of

or personal, but not those he
for, as in

.

An

regularly stated that the testa-

In abridging one case, Fitzherbert adds,

tor died seised.®

"

title

111.

or devised

chattels

Ap.

by

and lands

his testament."

in

^

regard to the

17.

III. c. 7.

'Russell r. Pratt, 4 Leon. 44; Le Mason v. Dixon, W. Jones, 173.
"Y. B. 47 Ed. III. 23-55; Fitz. Ab. Replic. 70; Y. B. 7 H. VI. 3536; Y. B. 28 H. VI. 4-19. See Hudson v. Hudson, Latch, 214.
'Fitz. .\b. Replic. 60.
'

Finch, Law, Bk.

2, c.

15.

-
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assi^iiahilitv of the disseisee's interest liolds

good

also, with

one exfej)tioii, in the case of involiintarv transfers.

Tlius

the bankrupt's right to recover possession of goods wrongfully takun j)asses

Hut

signee.'

it

is

by a true succession to the statutory
only n chose

in

action

tliat

jjasses,

as-

not

the goods themselves.

In case of death, the administrator represents the persona
of the intestate, as the heir stood

in

the place of the ances-

tor.

The one
is

exception to

tlie

parallel between land

and goods

the case where the dispossessed owner of a chattel died

no next of kin, or was convicted of felony
His right of action vested in the Crown, in
the first case as bonuin vacaiif!, in the others by forfeiture.
The king, unlike a feudal lord claiming by escheat, was a
true successor. He was also entitled to choses in action as
for the sovereign, whether
well as to choses in possession
as assignor or assignee, was an exception to the rule that
choses in action are not assignable, unless the claim was for
a batter}' or other personal injury. In 1!3.'35 an outlaw who
had been pardoned brought an action of trespass for a bat.\s a pardon did not
tery committed before the outlawry.
carry with it a restoration of anything forfeited, it was
objected that the claim was extinguished.
But the court
gave judgment for the plaintiff, Shard (Sharshull, C. J..')
saying, " If this were an action for goods and chattels carperadventure it would not be entertained;
ried off
because if goods had been in the outlaw's possession, the king
woidd have them, and for the like reason, the king should
have his action against those who wrongfully took them. But
here the wrong would go unpunished if the action were not
intestate, leaving

or outlawed.

;

.

allowed."

The

.

.

'

lord of a villein was entitled to the latter's chattels

Eflwnrds

'"Whore

r.

Hooper.

11

M. & W.

3fi3.

the conversion takes plaro before the hnnkriiptry, the nssifrnees tinve n ripht of iirlion, hut have not the jirnpertv in tlie poo<ls."'
1,.
Kx. 301, 305.
The
I.or(i Ahinirer, in Ktlwnrcls r. Hooper. -'I
.J.
learned Chief Bnron evidently used " property " ns Brian, C. J., did,
In eontrndistlnrtion to ripht of property.
•Y. n. J9 Lib. Ass. pi. 63. See also Y. B. 6 H. VII. 9-4, and 10 II.

VII.

37-13.

'
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he elected to claim them. But he must, at his peril, make
The villein's
election before tiie villein was disseised.
chose in action against tiie disseisor was not assignable.

if

his

There

is

nothing

in the

law of personalty corresponding

But the husband's right to liis wife's
chattels may be compared to liis riglit of curtesy in her land.
As was seen, the husband of a woman who was not seised
of the land during the marriage was not entitled to curtesy.
So a man who married a disseisee of chattels acquired no
interest therein, unless during the marriage he reduced her
right in rem to possession by recaption or b}' action in their
Her right of action, in other words, was no
joint names.
more assignable than that of the villein. Fitzherbert treated
the two cases as illustrations of the same principle." The
doctrine was clearly stated by the court in AVan v. Lake.^
" If the wife had been dispossessed [of the term] before
marriage, and no recovery during the coverture, the representative of the wife should have the term and not the husto dower in land.

band, because
been applied,

then a chose in action."

it is

in a

number

The

rule has

of cases, to chattels personal.

*

Finally, the disseisee of a chattel, like the disseisee of land,

has at common law nothing that can be taken on execution.
In a valuable book published in 1888 we read: "When personal property is held adversely to its owner, his interest

my

taken in name of distress, I shall
never seized them before, for the property
is in my villein, so that suing of this replevin is a claim which vests
But it is otherwise if he who took the beasts
the property in me.
Coke, following Fitzclaimed the property."
Fitz. Ab. Replevin, 43.
herbert, says: "If the goods of the villein be taken by a trespass, the
Co.
lord shall have no replevin, because the villein had but a right."

•"If the beasts of

have a replevin, although

Lit.

US

villein are
I

b.

'Fitz. Ab. Replevin, 43.
»Gilb. Eq. 234.
See also Co. Lit. 351

a, b; 4 Yin. Ab. 53; Y. B.
Milne, 3 T. R. 63T.
'Mapee r. Toland, 8 Port. 36 (nemble) McXeil v. Arnold, 17 Ark.
154, 178 (semble); Fightmaster r. Beaslev, 1 J. J. Marsh. 606; Duckett
Sallee v. Arnold. 32 Mo. 533,
V. Crider, 11 B. Mon. 188, 191 {semble)
540 (semble); Johnston i\ Pasteur, Cam. & Xor. 464; Norfeit r. Harris,
Cam. & Xor. 517; Armstrong v. Simonton, 3 Tayl. 266, 2 Murph. 351,
Spiers i\ Alexander, 1 H.iwks, 67, 70 (semble); Ratcliffe r.
s. c;
Vance, 2 Mill, Const. R. 239. 242 (semble) Harrison v. A'alentine, 3
Call, 487, cited.
See also 1 Bishop, Mar. Wom. § 71. But see contra,
Wellborne v. Weaver, 17 Ga. 267, 270 (semble) ; Pope v. Tucker, 23 Ga.
484, 487 (semble).

20 Ed.

I.

174; Milne

i'.

;

;'

;
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in action and cannot be reached by
by the provisions of some statute."
The position of the disseisor of a chattel was the converse

therein

is

a mere chose

'

execution, unless

of that of the disseisee.

The

converter, like the disseisor of

power of present enjoyment and the power of
If dispossessed by a stranger lie might proceed
alienation.
against him by trespass, replevin, detinue, or trover.^ He
could sell the chattel' or bail it.* It would go by will to the
executor or be cast by descent upon the administrator;*
was forfeited to the Crown for felony ,"° and was subject to
execution.
A conversion by the wife, unless the property
was destroyed, was necessarily to the use of the husband,'
as a disseisin by a villein must have profited his lord if the

land, had the

latter claimed

it.

We

have thus far considered only the resemblances between land and chattels in the matter of seisin and disseisin.

But our comparison would be incomplete if attention were
not called to one point of difference. One in possession of a
horse or cow was seised of the chattel itself, without more.
There could, therefore, be but a single seisin of it at any
given moment.
If, for instance, a chattel was loaned for a
term, the bailee alone was seised of it. He, and he onl}', could
be disseised of it. To this day the bailor for a term cannot
maintain trespass or trover against a .stranger for a disseisin of the bailee.
But, on the other hand, there was no
such thing as

seisin of

irays qualified

land simpUciter.

by the mode of

The

possession.

seisin

was

One was

al-

seised

Freemnn, Executions (?fl cd.), s. 11-2. See to the snme offrrt Wior
t Ma. H^; Horton r. Smith, 8 AIn. 900; Doo r. Haskins. 15
62Q (trmhle); Thntnns r. Thomas, 2 A. K. Marsh. 430;
Commw. p. Abrll. 6 .1. ,T. Mnrsh. i~6.
'Bro. ,\h. Tresp. 433; .Maynard v. Bassett, Cro. El. 819; Wondson
r. Newton, 2 .Str. 777.
'.Innics p. Prifrhnrd. 7 M. & W. 91fi; Biirdow, Estoppel (*th ed.),
'

Dnvis,
Ala. 620,
>.

89, 490; Bohnnnon
•.ShrII>iir^-

r.

r. ("hniiman, 17 .\\n. fi96.
Srotsford, Yolv. 23; Bipelow, Estoppel, 490; (Y. B. S

Hen. VII 1S-5J.
•N'ormont r. Smith,

1
Hnmph. 46 and Moffnlt r. Burhanan, 11
are rnnlra. But thovr derisions seem indefensible.
•Supra, p. 94. n. 3; Y. B. 6 H. VII. 9-4.
'HodfTCS r. .Sampson. W. .Tones, 4-13; Keyworth r. Hill, 3 B. & Aid.
68.5.
In Tiiliey r. Smith. 1.5 Gray, .53.5, a count nllcfrinjr a conversion
by the wife of A to their use was adjudjfod lind on demurrer. The
conversion should have been laid to the use of the husband only.

Humph.

3()9,
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lit dc fcodo vel libera tenemento, or else ut de termino.
Accordingly, wherever there was a term there were necessarily
two distinct seisins in one and the same land, at one and the

citlicr

Both of these seisms were lost by the tortious
upon the land under a claim of right,
the assize
and the disseisor was exposed to two actions,
of novel disseisin by the freeholder, and the ejectio firma by
the termor. This difference between land and chattels is obviously artificial and of feudal origin.
But if this historical sketch has been accurately drawn,
same time.

cntr}' of a stranger

—

the disseisin of land finds

conversion

of

here indicated.

It

the

its

chattels,
is

almost perfect counterpart in
notwithstanding the difference

true that the doctrine of disseisin

still

belongs not to feudalism alone, but to the general law of
property.
In a subsequent paper, the writer will endeavor
to show that this doctrine

is

not a mere episode in English

legal history, but that

is

a living principle, founded in

it

the nature of things, and of great practical value in the
solution of

many important

questions.

n
THE NATURE OF OWNERSHIP
In the foregoing pages the writer has endeavored to show,
was not a feudal doc-

in the light of historj', that disseisin

but a principle of property in general, personal as
Conversion of chattels, we found, differed from
In each case
disseisin of land in name, but not in substance.

trine,

well as real.

the effect of the tort was to transfer the res to the wrongdoer, and to cut

down

the interest of the party

C. J., put

it,

wronged

to

Or, as the sagacious Brian,
the one had the property, the other only the

a mere right to recover the

res.

right of property.

whether of land or chattels, was said to
So long as the disseisin continued he had the power of present enjoyment of
the res; his interest, although liable to be determined at any

The

disseisor,

liave the property, for these reasons.

moment by the

disseisee,

was

as fully protected against all

other assailants as the interest of an absolute owner

;

and.

5G2
finally,

liis

act antl
of

VROPllRTY (IS GENEHAL)

r///.

its

The

i>3'

interest

was

frccl}-

transferable, both by bis

own

operation of law, althougb, of course, by reason

precarious nature,

its

excbanj^eablc value was small.

on the other hand, was said to have a mere
right of property, because, althouf^h he was entitled to redisseisee,

cover the res by self-redress, or by action at law, this was

The

only right.

his

him of the two con-

disseisin deprived

He

spicuous marks of perfect ownership.

could

neither

enjoy the land or chattel in specie, nor bring either of them
to market.
The interest of the disseisor might have little
but that of the disseisee had none.
exchangeable value
For, as we have seen, this interest, being a chose in action,
was not transferable at common law, either by conveyance
inter vivos, or by will, nor even, as a rule, by operation of
;

law.

Arc these doctrines of the old common law accidents of
English legal history, or are they founded in the nature
of things?

Do

they chiefly concern the legal antiquarian,

or have they also a practical bearing upon the litigation of
to-day.'

To answer

the

place,

first

these questions,

to analyze

the

it

idea

will be necessary, in
of " ownership " or

" property,"

in the hope of working out a definition that
bear the test of application to concrete cases; and,
secondly, an attempt must be made to explain the reason of

will

the rule that chosrs

in

action arc not assignai)le.

customary to speak of one as owner of a thing,
though he has ceased to possess it for a time, either by
It is

own

al-

his

act, as in the case of a lease or bailment, or without

And

his consent, as in the case of a loss or disseisin.

yet

every one would admit that the power of present enjoyment
is

one of the attributes of perfect ownership.

therefore, that
tical use of

it

is

language, that a landlord, bailor,

seisee

can be called a true owner.

as

actually existent.

if

It

evident,

is

only by an inaccurate, or, at least, ellip-

On

The

loser,

potential

is

or distreated

the other hand, no one will

affirm that the tenant, bailee, finder, or disseisor can be

erly described as owner.

For although they

all

prop-

have the

power of present enjoyment, and, consequently, the power
of transfer, their interest

is

either of limited duration, or
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would seem to follow, therefore,

lease, bailment, loss,

or disseisin of

no one can be said to be the full owner of it. And
this, it is submitted, is the fact.
Only he in whom the power
to enjoy and tlie unqualified right to enjoy concur can be
called an owner in tlie full and strict sense of the term. The
correctness of this conclusion is confirmed by the opinion
of Blackstonc, expressed with his wonted felicity.
After
speaking of the union in one person of the possession, the
riglit of possession, and the right of property, he adds: " In
which union consists a complete title to lands, tenements, and
hereditaments. For it is an ancient maxim of the law, that
no title is completely good, unless the right of possession be
joined with the right of property
which right is then denominated a double right, jus duplicatum, or droit droit.
a

res,

;

And when

to this double right the actual possession

et

is

also

according to the expression of Fleta, juris
seisinw conjunctio, then, and then only, is the title com-

united, there

is,

pletely legal."

A

'

true property may, therefore, be shortly defined as pos-

session coupled with the

unhmited right of possession.

these two elements are vested in different persons there

If
is

Let us test these results by considering some of the modes by which a perfect title may be acquired by one who has neither, or only one of these two

a divided ownership.

elements of complete ownership.

The

title by original acquisition is title
For the occupier of a res nullius does acquire a perfect title and not merely possession. The fisherman who catches a fish out of the sea, or the sportsman who
bags a bird, is at once absolute owner. He has possession
with the unqualified right of possession, since there is no one
in rerum natura who can rightfully Interfere with him.
It
is on the same principle that a stranger who occupies land
on the death of a tenant pur outer vie is owner of the residue
of the life estate. For no one during the life of cestui que

typical case of

by occupation.

vie can legally disturb him.

-? Bl. Com. 199. See «lso ihid. 196: "And, at all events, without
such actual possession no title can be completely good."
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A

derivative title

by purclmsc or
pass

But

expression.

the physical res

commonly acquired from nn owner

The

descent.

transfer.

h}-

is

For

all

title

in

such cases

said to

is

practical pnrj)oscs thii

a just

is

the transaction be closely scrutinized,

if
is

GENERAL)

(IX

The

the only thing transferred.

seller's

ripht of possession, hcin^ a relation la'tween himself and the
rt's,

is

purely personal to him, and cannot,

things, be transferred to another.

nature of

in the

The purchaser may and

does acquire a similar and coextensive right of possession,

but not the sanu; right
takes place

is

this:

tliat

or extinguishes his right of possession.
session

What

the seller had.

really

the seller transfers the res and abandons

The

buyer's pos-

thus unqualified by the existence of any right of

is

possession in another, and he, like the occupant, and for the

same reason, becomes absolute owner.
There is one curious case of derivative title wliich may be
thought to confirm in a somewhat striking manner the accuracy of the definition here suggested. If a chattel, real or
personal, was granted or bequeathed to one for life, the
grantee or legatee became not only tenant for life, but absolute owner of it.
In other words, there could be no reversion
or remainder after a

may have

been as

life

seeking for the reason of this
ever, simple.

Possibly others

estate in a chattel.

much perplexed
rule.

The common-law

as the present writer in

The explanation

is,

how-

procedure, established when

such limitations of chattels were cither unknown or extremely

gave the reversioner and remainderman no remedy
life tenant.
There was no action for chattels
corresponding to the formedon in reverter and remainder for
rare,

against the

Detinue would, of course, lie in general on a contract
but the contract of bailment, like a contract
for the payment of money, must be conceivably pcrformable

land.

of bailment;

by the obligor himself, and therefore before

death

his

could not create a duty binding only his executor.'

;

he

Con-

sequently, there being no right of action against him, the
life tenant's power of enjoyment was unrestricted.
ownership was necessarily absolute.*

'Prrrot

After

p.

Austin.

Cm.

F.l.

??3; Cover

p.

a time the rhnnccllors gave relief

.Stem,

fi7

M<1.

His

tlO.

by conipelling

life

tenants
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Another

rule,

')()'>

obsolete, admits of a similar explana-

now

In the fourteenth century, as we have seen, a trespasser ncquiri'd the absolute property in the chattel wrongThe common law gave the dispossessed owner
fully taken.
tion.

no remedy for

its

There was no

recovery.

assise of novel

Replevin was restricted to cases of

for chattels.

disseisin

wrongful distress. Detinue, originally founded upon a baiTment, and afterwards extended to cases of losing and finding,
was not allowed against a trespasser until about 1600.
but TresTrespass was therefore the owner's only action
pass sounded in damages. The trespasser's possession being
;

he was necessarily owner.
may be acquired by an equitable estopIf the owner of land permits another to sell and convey
pel.
it, as if it were the seller's own, the purchaser gets at law

inviolable,

A

derivative title

only the

seisin.

The

to recover the seisin,
ance.

original owner's
is

title,

that

is,

his right

not otherwise affected by the convey-

But a court of equity

will

grant a permanent injunc-

tion against the owner's assertion of his

and thereby practically nuUify

it,

common-law

right,

so that the purchaser's

title is substantially perfect.

Where

the two elements of ownership are severed, as

by

two persons, either may conceivably
make his defective title perfect; but the mode of accomplishing this is different in the two cases. The disseisee may regain his lost possession by entry or recaption, by action at
law, or bv a voluntary surrender on the part of the disseisor.
In each of these ways his title becomes complete, and is the
result of a transfer, voluntary or involuntary, of the phys-

a

disseisin,

and vested

in

ical res.

The
hand,

perfection of the
is

title

of the disseisor, on the other

not accomplished through a transfer to him of the

disseisee's right to

recover possession.

In the very nature

of things, this right of the dispossessed owner cannot be
to give bonds that the reversioners and remaindermen should have the
Warman v. Seaman, Freera. C. C. 306. 307; Howard v. Duke
chattels.
of Norfolk, 2 Sw. 464; 1 Fonb. Eq. 213, n.; [Cole v. Moore, Moo. 806].
And now either in equity or at law the reversioners and remaindermen
are amply protected. The learning on this point, together with a full
citation of the authorities, may be found in Gray, Perpetuities, §§ 78-98.

nOG
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conveyed to tlie wrongful possessor. It would be absurd to
speak of such possessor acquiring a right to recover j)ossession from himself, wliich would l)o the necessary consequence of tiie supposed triinsfer.
Kut the disseisee's right,
although

not

guished.

Antl since, by

may,

transferable,
its

be

nevertheless,

extiiignishmciit,

tlie

extin-

possession

of the disseisor becomes legally unassailable, the hitter's
ownership is thereby complete.
The extinguishment may come about in divers ways:
"Releases of this kind must be made
(1.) By a rdcasc.

—

either to the disseisor, his feoffee, or his heir.

cases the possession

in the releasee;

is

In

all

these

the right in the re-

and the uniting the right to the possession completes
of the releasee." ' In feoffments and grants it was
a rule that the word " heirs " was essential to the creation
of an estate of inheritance.
But, as Coke tells us, " When
a bare right is released, as when the dissei.see releases to
leasor

the

title

the disseisor

all his

right, he need not speake of his hcires."

*

This distinction would seem to be due to the fact that a release operates, not as a true conveyance, but by way of extinguishment.
Dii viarriagc.

(2.)
article,"''

if

a woman,

As we have seen in the preceding
who was disposses.sed of her land or

chattels, married, her right of action against the wrong-doer,

not being assignable, did not

pass to her husband.

If,

therefore, she died before possession was regained, the hus-

band had no curtesy

in the land,

and the right to recover
But if the dis-

the chattel passed to her representative.

possessed

woman

can be imagined to marry the dispossessor,

seems clear, although no authority has been found,'* that
in that highly improbable case the marriage, by suspending
and consequently extinguishing her right of action, would
it

give the husband a fee simple

in

the land and absolute own-

ership of the chattel.
(3). Bi/ (Irnth.

To.

I.lt.

m

If a

n, Butler's

man were

disseised

by

his eldest son

note [337].

•Co.

Lit. 9 h.
*fluprn. 27. 3«.

*A womnn bv mnrrvine
mcnt or

debt.

her linilee or debtor extinfrulshrd tbe bnilY. B. ?I H. VII. 30-t.
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uiul iR'ir would be complete owner; for
removed the only person in the world
would
Imve
death

and

died, the son

who could

legally assail his possession.

The

furnishes another illustration.
trust, it is true,

sonam.
as

it

is

The law

of trusts

right of a cestui que

not a right in rem, but a right in per-

Nevertheless

it

relates to

a specific

res,

and so long

exists, practically deprives the trustee of the benefits

of ownership.

If this right of the cestui (jue trust could

annihilated, the trustee would be

owner

in

be

substance as well

This annihilation occurred in England, if the
and without heirs, inasmuch as a trust of land did not escheat to the crown or
The trust was said to sink for the beneother feudal lord.'
as in name.

cestui que trust of land died intestate

fit

of the trustee, and for the obvious reason that no one could

call

him to account.

Title by prescription was an imBi/ lapse of time.
portant chapter in the Roman law. Continuous possession,
in good faith, although without right, gave the possessor,
(4.)

after a given time, a perfect title. The civilians, as is shown
by the requisite of bona fides, looked at the matter chiefly
from the side of the adverse possessor. In England the point

English lawyers regard not the merit
of view is different.
of the possessor, but the demerit of the one out of possession.

The

statutes of limitation provide, in terms, not that the

adverse possessor shall acquire

title,

but that one who neg-

lects for a given time to assert his right shall not thereafter
it.
Nevertheless, the question of bona fides apart,
no essential difference between the two systems on the
point under discussion.
In the English law, no less than
in the Roman law, title is gained by prescriptive acquisition.^

enforce

there

is

As a matter

of legal reasoning this seems clear.
For, as
already pointed out, the only imperfection in the disseisor's
'Burgess v. Wheate, 1 W. BI. 193; Ames, Cas. on Trusts, 501, 511,
n. 1.
By St. 47 and 48 Vict. c. 71, § 4, equitable interests do now
escheat. It has been urged by IMr. F. W. Hardman, with great ability,
that a trust in land ought to have been held to pass to the sovereign
after the analogy of bona rarnniia.
4 L. Q. Rev. 330-336.
And this
view has met with favor in this country.
185; Ames, Cas. on Trusts, 511, n. 1.

Johnston

v.

Spicer, 107 N.

Y.

' The writer
regrets to find himself in disaccord upon this point
with the opinion expressed incidentally by Professor Langdell, in his
Summary of Equity Pleading (2 ed.),'§122.

568
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right to recover possession.

When

the

period of limitation has run, the statute, by forbidding the
it, mid the immust become perfect.
This conclusion is abundantly supported by authority
from Briicton's time down: '* /-on^*/ cmm ponscsxio
par'it jus po.isidfu(U ct toUit nctioneni vcro domino pctcnti,
quatidoque unam, quandoque aliam, quandoque omncm
acqiiiritiir pos.scssio ct libcrum triuiiicntum
Sic enim
sine iiiulo ct traditioiic, per patientiam ct ncgli gentium vcri
domini."
Hliickstone is even more explicit: " Such actual possession
is prima facie evidence of a legal title in the possessor; and

exercise of the right, virtuiilly annihilates

perfect

title

.

.

.

.

.

.

.

.

.

'

it

may, by length of

time,

and negligence of him who hath

the right by degrees, ripen into a perfect and indefeasible

Lord Mansfield may

title." •

adverse possession

is

also be cited:

a positive

title

" Twenty years'

to the defendant;

it

is

not a bar to the action or remedy of the plaintiff only, but
takes
Sir

same

away

his right of possession."

Thomas Plummer, M.

^

R., has expressed himself to the

effect as to equitable interests:

" If the negligent owner

has forever forfeited by his laches his right to any remedy
The deto recover, he has in effect lost his title forever.
fendant keeps possession without the possibility of Ijcing ever
disturbed by any one. The loss of the former owner is necessarily his gain

it

;

is

more, he gains a positive

the statute at law, and by analogy

There

in

equity."

title

under

*

are, to be sure, occasional dicta to the effect that

the statute of James

I.

only barred the remedy without ex-

Bract 69 a.
»2 Bl. Com. !!)(>, sec nlso 3 HI. Com. 196;

»

1 Hnrcs, Convevnnclnjj
Butler's
(6 ed.), 270; Stokr.-! ». Berry, 2 Snlk. 421, jicr Ixjrd Holt.
"
Hut if .\. )irrtiiits the possession
note ill Co. Lit. JSP n is ii.s follows:
to he witlilicUl from him |liv B.) beyond n certain period of time,
B.'s title in the eye of the law is strenjrthened,
without rliiiniinif it
nnd ;\. ean no lonjrcr recover by n possessory notion, and his only
remedy then \r by an action on the ripht ... so that if he fails to
brinp his writ of right within the time limited for the hrinpinp of such
writs, lie i.l remediless, nnd the title of the dispossessor Is complete."
(.See I.eflinirwell r. Warren, 2
•Tavlor r. Horde, I Burr. fiO, 119.
Blnek,'.'in9, f>n,5, per .Swavne .T.; Davis r. Mills. 194 V. S. 451, 456-7 per
Holmes .1 Mi.ore r. T.nce, 29 I'n. 2(>0, 2fi.', per I.ewls C. J.J
' Cholmondclcy v. Clinton, 2 Jac. & W. 1, 156.
•

.

:

.

.
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tinguishing the right, and that the right which would sup-

port a writ of right or other droitural action never died.
An immortal right to bring an eternally prohil)ited action
is a metapliysical subtlety that the present writer cannot
pretend to understand.^ Fortunatuly these dicta have had
no other effect than to bring some uimecessary confusion
The logic of facts has proved
of ideas into this subject.
irresistible

in

tlic

di'cision

The

of concrete cases.

courts

have uniformly held that a title gained by lapse of time is
not to be distinguished from a title acquired by grant.'
Thus, if the prescriptive owner <lcsiros to transfer his title,
he must observe the usual formalities of a conveyance; he
cannot revest the title in the disseisee by disclaiming the
benefit of the statute.^ His title is so perfect that a court
'["The idea that the title to property can survive the loss of every
remedy known to the law for reducing it to possession and enjoyment
would seem to have but small support in logic or reason." Per O'Brien
The notion that a debt surJ. in Baker t>. Oakwood, 133 N. Y. 16, 26.]
all remedies for its enforcement is peculiar to
English and American law, and even in those systems cannot fairly be
deduced from the authorities commonly cited in its support. It is not
because the debt continues, that a new promise to pay a debt barred
by the statute is binding; but because the extinguishment of the creditor's right is not equivalent to performance by the debtor.
The moral
duty to pay for the quid pro quo remains, and is sufficient to support
new
is
this
the
promise. It
because
moral duty remains that the debtor,
though discharged from all actions, cannot, without paj-ment, recover
any security that the creditor may hold. Again, it has been urged that
the statute affects the remedy, but not the right, because the lapse of
the statutory time in the jurisdiction of the debtor is no bar to an
action in another jurisdiction.
But this rule admits of another explanation. A debt being transitory, a creditor has an option, from the
moment of its creation, to sue the debtor wherever he can find him.
The expiration of the period of limitation in one jurisdiction, before
he exercises his option, has no effect upon his right to sue elsewhere.
But it extinguishes his right to sue in the jurisdiction where the statute
has run, and a subsequent repeal of the statute will not revive it.
Cooley, Const. Lim. 365. The case of Campbell v. Holt, 115 U. S. 620,
contra, stands almost alone.
' [This statement is too sweeping.
of Blackacre,
conveyance by
wholly surrounded by other land of A, would give the grantor by implication a way of necessity across the surrounding land.
But a disseisor of Blackacre acquires no way of necessity. Wilkes !'. Greenwav,
6 T. L. R. 449; McLaren v. Stracha'n. 23 Ont. L.' R. 130, n.]
'Sanders v. Sanders, 19 Ch. Div. 373; Hobbs v. Wade, 36 Ch. D. 553;
Jack V. Walsh, 4 Jr. L. R. 254; Doe r. Henderson, 3 Up. Can. Q. B. 486;
Mclntyre v. Canada Co., 18 Grant, Ch. 367; Bird v. Lisbros, 9 Cal. 1, S
(sembh); School District v. Benson, 31 Me. 381; Austin v. Bailey, 37
Vt 219; Hodges v. Eddy, 41 Vt. 485; [Kibble v. Fairthorne [1895] 1
Ch. 219; Jones v. Williams, 108 Fla. 282; Parham v. Dedman, 66 Ark.

vives the extinction of

A

A
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ftcceptancc

its

l)y

a piirchnscr.*

repeal of the statute will not aflfect his title.'

by

tlic

ri^lit

disseisee after tlic statute has run, he

of entry or action against

iiiin

A

If clisposscsscd

nmv

enforce his

as he ini^lit against

any other intruder.^ He may even maintain a hill in equity
to remove the cloud upon his title, created hy the document+U; Hudson r. Stilwcll, SO Ark. 57.5;
33 Ala. ;W; Todd v. Kmiffman, 19 Hist. Col. Mi;
III. Co. r. Wakefield. 173 111. 5(i.>; Uipps v. Hilcy. 113 Ind. 20H; Bunce
«•. nidwell,
Mich. 512; Sajrc r. Hiidniik, (i7 Minn. M>2: .\llen r. Mansfield, 62 Mo. ()8rt; Sailor r. Ilcrtzopp, 2 Harr, 18.', 18V; Bradford r.
Oiithrie, 4 Brewst. (I'a.) 3jl, 3(il; Bnicc f. Washinirton, 80 Tex. 3«8;
lluplus r. Graves, 39 Vt. 3J9, 305; McDonald v. Mcintosh, 8 I'p. Can.

Sfi;

Shirley

Urown

I'.

r.

Whitlow, 80 Ark.

'C'ockcrcll,

W

().

B, 388).

Nixon, 3 Dr. & War. 388, 405; Sands v. Thompson, 22 Ch.
r. Bonnor, 5t I.. J. Ch. 517; (Cox v. Cox, 7 Oist. Col. 1;
Crowdl p. Oriilev, 19 111. Ap. 509; 'I'cwksburv v. Howard, i:H Ind. 103;
Foreman r. Wolf (Md. 1894), -'9 Att. R. 8:57; Trustees v. Milken, 84
Md. 170; Krdman r. Corse, 87 Md. 50(i; Repents v. Calvary Churrh, 104
Md. (>35; nickerson r. Kirk, 105 Md. (i38: Ballou v. Sherwood, 3:? Xcb.
()(i7; Barnard r. Brown, \\2 .Mich. 15J; Seymour v. Oel.ancey, Hopk.
43(>; Murray r. Iliirway, 5() N. Y. 337, 3H; Shriver v. Shriver. 'sfi N. Y.
o75; Ottinper r. Strnsluirper, 33 Ilun. W, affd. lOJ X. Y. ()9-': O'Connor
f. Iluppins, 113 N. Y. 511; Pel! v. rdl, (i5 N. Y. Ap. Div. 388; Pratt r.
I'hila. 185).
Khv. (>7 I'a. 39fi: Shoher v. Putton,
'Campbell v. Holt, 115 U. S. 630, 622 (lemble); Trim c. McPherson.
7 Cold. 15; Grigsby v. Peak, 57 Tex. 14i; Sprecker iv Wakely, 11 Wis.
43i; Hill r. Kricke, 11 Wis. 44?; Knox r. Cleveland, 13 Wis. 2X5; [Hall
r. Webb. 31 W. Vn. 330; McKldowney r. Webb, t-t W. Va. 711).
• Brassinpton
v. I.lewcllvn. 37 I,, j. Ex. 397; Br\-an r. Cowdal, 91
AV. U. 603; Rains v. Buxfoh. 14 Ch. D. 537; Groome r. Blake, 8 Ir. C. I..
3 Ont. R. 36; H(.lt7.a]iple r. Phillibaimi, 4 Wash. 356; Barelnv r. Smith,
66 Ala. 330 (sernhh); .lacks r. Chaffin, 31 .\rk. 534; Clarke' r. Gilbert,
39 Conn. 94; Doe r. Lancaster, 5 Ga. 30; McDufTcc r. Sinnolt, 119 111.
4-19; Brown v. .Vndcrson. 90 Ind. 93; CbiUs v. .Tones, 4 D.ina, 479;
,\rmstronp p. Risteau. 5 Md. 356; I.ittlcficld r. Boston. ]M'< Mass. 368;
•tones r. Branilon, 59 Miss. 585; Biddle r. Mellon, 13 Mo. 3.35; Jackson
V. Oltz, 8 Wend. 440; Pace v. Staton, 4 Ired. 33; Pederick v. Searle,
5 S. & R. 336; Abel r. Ilutto. 8 Rich. 43; (Stokes r. Berry, 3 Salk. 431;
Midland Co. v, Wripht (1901), 1 Ch. 7.35 (injunction apainst disseisee);
Mn.kelt V. Marmet Co., 53 Fed. 369; So. liist. r. Blakeslee, 13 Conn.
337; Monfpomery r. Robinson, 4 Del. Ch. 490 (injunction apainst dis.sei.see); Paulin r. Hale. 10 III. 371; McDufnc r. .Sinnolt, 119 111. U9;
Falocin r. Simshauscr, 130 111. 619; Donahue r. 111. Co. 165 III. 640;
Bradley r. I.ipbtcap, 303 111. 154; .Axmear i: Richards, 113 Iowa 657
(injunction apainst dis.scisec)
Roberts r. .Sanders, 3 A. K. Marsh. 95;
Do«- r. Fletcher, 37 Md. ISO; Waltemeyer r. Bauphman, 63 Md. 300;
Shock r. Falls City, 31 Xcb. 599 (injunction apainst disseisee); City r.
White (Net). 1897); 70 X. W. R. 50; Rice r. Kelly (Xcb. 1908) 115
N. W. R. 635; Davock v. Xcalon, 58 X. J. 31; .Spnttiswoode r. Morris
Co., 61 N. .1. 333, 63 X. .1. 667; .lackson r. Dieffendorf. 3 .lohns. 269;
Barnes r. I.ipht, 116 X. Y. M; F.ldridpe v. Kenninp. 35 X. Y. St. Rep.
190 (injunction apainst disseisee)
.Schall r. Williams Co., 35 Pn. 191,
304; MacCiregor v. Thompson, 7 Tex. Civ. Ap. 33].
"Scott

n.

V.
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;
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ary

may

title

of the originiil owner.

^

[If sued

by the

j)ka(l in deiiiul of liie pliiiiitilT's title. "J

cases cited in support of these propositions,

were decided under St. 3 and 4

Wm.

tion of wliieli expressly extinguishes

IV.

c.

It

571

disseisee he

The I'liiylish
may Ijc urged,

27, the 34th sec-

tiie title

of

tiie

original

owner at tlie end of the time limited. But inasmuch as the
American cases cited were decided under statutes substantially like St. 21 James I. c. 1(5, which contains no allusion to
any extinguishment of title, the 34th section referred to
may fairly he regarded as ])urc surplusage.
The conclusions reached in regard to land apply with
equal force to

cliattels.

The

vice in the converter's title

is

the dispossessed owner's right to recover the chattel by re-

The bar

caption or action.

of the statute operating as

a perpetual injunction against the enforcement of the right
of action virtually destroys that right; and the policy of
the law will not permit the dispossessed owner's right to re-

cover

b}'

his

own

right to recover

act to survive the extinguishment of his

bj'

legal process.'

The

vice being thus re-

' Low
V. Morrison, 14 Grant, Ch. 19:3; Pendleton i'. Alexander, 8
Cranch, 463; Arrington v. Liscom, 34 Cal. 365; Tracy v. Xewton, 57
Iowa, 210; Rayner r. Lee, 20 Mich. 384; Stettnische f". Lamb, 18 Xeb.
Jeffrev, 39 N. J. Eq. 63; Parker v. Metzger, 12 Oreg.
619; AVatson
407; [Sharon r. TuckeV, 144 U. S. 392; Marston c. Rowe, 39 Ala. 722;
Van Etten v. Daughertv, 83 Ark. 534; Echols r. Hubbard, 90 Ala. 309;
Norman v. Eureka Co.", 98 Ala. 181; Torrent Co. v. Mobile, 101 .\la.
559; McCormack v. Silsby, 82 Cal. 72; Baker v. Clark, 128 Cal. 181;
Roberson v. Downing Co., 120 Ga. 833; Bellefontaine Co. r. Xiedringhaus, 181 111. 426; Wilson r. Campbell, 119 Ind. 286; Indep. Dist. v.
Fagen, 94 Iowa, 676; Severson t". Gremm, 124 Iowa, 729; Jenkins v.
Dewev, 49 Kan. 49; Farmer v. Farmer, 19 Kv. L. Rep. 243; .\sher Co.
V. Clemmons, 33 Ky. L. Rep. 771; Gardner r. Terry, 99 Mo. 523; McKee
V. Gardner, 131 Mo. 599 (scmble)
Peterson i\ Townsend (X'eb. 1890)
46 X. W. R. 526; Xash v. Lead Co., 15 X. Dak. 566; Moodv r. Holeomb,
26 Tex. 714; Bellingbam r. Dibble, 4 Wash. 764; Pitman f. Hill, 117
Wis. 318; Clithero v. Fenner, 122 Wis. 356].
'X'elson r. Brodhack, 44 Mo. 596; Fulkerson v. Mitchell, 82 Mo. 13;
Hill V. Bailev, 8 .AIo. Ap. 85; Staler i: Housel, 35 Xeb. 160; Murray r.
Romine, 60 Xeb. 94; Link v. CampbeU, (Xeb. 1905) 104 N. W. R. 939;
Furman v. Sprague, 82 N. Ca. 366; Cheetham v. Young, 113 X. Ca.
161.
But see Ten Evck v. Witbeck, 55 X'. Y. Ap. Dir. 165; Udell v.
Stearns, 125 N. Y. Ap. Div. 196.
'Ex parte Drake, 5 Ch. Div. 866, 868; Chapin v. Freeland, 142 Mass.
383; cases cited infra, n. 4. ["In order to make the title perfect, there
must have been something in the nature of an adverse possession for
more than six vears; then, indeed, the partv would have a right to the
chattel," per Pollock C. B. in Plant r. Cnckerill, 5 H. & X., 430, 439440. See also Davis v. Mills, 194 U. S. 451, 457, per Holmes, J.]
t-".

;

moved,
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converter's title
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is
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uniiiipcftclidhle;

true of chattels as of land that a prescriptive
fective for

(ill

purposes ns a

title

it

is

as

as ef-

Accordingly,

grant.

l)y

the adverse possessor cannot restore the

ftn<l

title is

to the original

title

owner by waiving the benefit of the statute. ^ His title is
not affected by a repeal of the statute.' If dispossessed by
the original owner, he

may

maintain Detinue or Replevin

against the latter, as he might against any stranger.^

may have an

[He

injunction restraining the removal of the chat-

by the original owner.'] A title gained by lapse of time
is good everywhere.''
If insolvent, he cannot
surrender the chattel to the original owner. " If sued by the

tel

one State

in

According to Littleton, n right of entry or rccnption is not extinri'lease of idl iictions; unci in Put r. Hiiwsterne, .Sl»in. 48,
57, 2 Mod. :tIH, tliere is « dictum that the right of recaption is not lost,
nltliough all rights of action are merged in n judgment in trover.
It
may l>c that Littleton's interpretation would lie followed to-day, although it certainly savors of scholasticism. But the dictum in Put v.
Rawsterne, surely, cannot be law.
Morris v. I, von, 84 Va. 331.
'Campbell r." Holt, 115 I'. S. 633 (semble) ; Jones r. Jones, 18 Ala.
245, 353 (srmUe); Davis r. .Minor, 2 Miss. 18,3, 18f)-90 (sembie); Power
guished hy n

'

r.

Telford.

fiO

.Miss.

{temble); Yancy
81, 28 (tembie).

».

195

(ncrnble);

Yancy, 5

Moore

Ileisk.

353;

Chapman,

e.

State,

Brown

43 X. J. 303, 306
v.

Parker, 28 Wis.

S Cranch, 358; Shelby p. Guy, 11 \Vlicnt. 361
Hair, 15 Ala. 194; Sadler v. Sadler, 16 Ark. 638;
Wvnn r. Lee. 5 Ga. 317 (semble); Uobbins r. Sackett, 33 Kas. SOX;
Stanley v. Earl, 5 I.itt. 381; Smart r. Baugh, 3 J. J. Marsh. 363
{$emb]e); Clarke r. Slaughter, *l Miss. 65; Chapin v. Freeland, 142
Mass. 383 (Tield, J., diss.); Baker i'. Chase, 55 N. H. 61, 63 (aemblf);
Powell r. Powell, 1 Dcv. & B. Kq. 370; Call r. Ellis, 10 Ired. 350;
Cockfield f. Hudson. 1 Brcv. 311; Gregg r. Bigham. I Hill (S. Ca.),
29!); Simon r. Kox. 13 Rich. 393; .McGowan r. Reid, 37 S. Ca. 362. 267
(ffinble): Kegler r. Miles, Mart. & Y. 436; Partee r. Bajlget, 4 Ycrg.
174; Wheaton r. Weld, 9 Humph. 773; Winburn r. Cochran, 9 Tex. 133;
Connor v. Hawkins. 71 Tex. 583; Preston v. Briggs, 16 Vt. 124, 130;
Newl.v r. Bhikcv, 3 Hen. & M. 57; (Hicks r. Kluitt, 31 Ark. 463; Currier
p. Stu'dlev. 159 Mass. 17; Pate r. Hawll. 107 N. Ca. 189 (»emblt>) ; Ingram r. i'oster. 4 McC. 198; Waters r. Barton, 1 Cold. 450; Bowyer v.
Robertson. (Tex. Civ. Ap. 1895) 39 S. W. R. 916].
•Alloona Co. v. R. R. Co. (Pa. 1903) 53 Atl. R. 6.
'Shelby t). Guy. 11 Wheat. 361 Goodman r. Munks, 8 Port. 8-1, 94-5;
Newcombe v. Ix^avitt, 23 Ala,
Howell p". Hair.' 15 Ala. 194 (»pmfc/p)
631; Wynn p. I.ee, S Gn. 317; Broh r. Jenkin.s. 9 Mart. 536 (iiemble)i
Fears r. .Sykes. 35 Miss. 633;
Davis r. .Minor, 2 Miss. 183 (srmlih)
Moore p. State, 43 N. J. 203, 205, 308 (lemble) ; Alexander p. Burnet,
6 Rich. 189 (femble); Spreeker r. Wakclcv, II Wis. Wi3. 440 (temblf) ;
(Cargile r. Harrison, 9 B. Mon. 518, 521 (temble) ; Waters P. Barton,
1 Cold. 4.50).
* Garth v. Barksdolc, 6 Munf. 101.

•Brent

r.

(semble); Howell

r.

;

;

;
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denial of
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plaintiff's

title'

In the cases thus far considered the land or chattel has
been assumed to continue in the possession of the disseisor
or converter until the bar of the statute was complete. But
before that time the wi-ong-doer may have parted with the
res

by a

sale or other transfer, or

he

may have

been, in turn,

by a second wrong-doer.
If the thing has passed to the new possessor by a sale,
the change of possession will produce, so far as the statute
deprived of

it

of limitations

is

concerned, only this difference

:

the title will

vest at the end of the period of limitation in the

new posLet us

sessor, instead of the original disseisor or converter.

suppose, for example, that B. disseises A., occupies for ten
If the statutory period be
years, and then conveys to C.

assumed to be twenty years, B.'s title at the time of the transfer is good against every one except A., but is limited by the
latter's right to recover possession at any time during the
ensuing ten years. B.'s title, thus qualified, passes to C. At
the end of the second ten years the qualification vanishes,

and C.

is

complete owner.

This,

it is

believed,

is

the ration-

ale of the oft-repeated rule that the times of successive ad-

verse holders, standing in privity with each other,

may

be

In
tacked together to make up the period of limitation.
^
universal.
tacking
is
all
but
rule
of
regard to land, this
'Campbell v. Holt, 115 U. S. 623 {semble) ; Smart v. Baugh, 3 J. J.
Marsh. 363; Smart v. Johnson, 3 J. J. Marsh. 3T3; Duckett i'. Crider,
11 B. Mon. 188; Elam r. Bass, i Munf. 301; [Lay i'. Lawson, 23 Ala.
377; Traim r. Keiffer, 31 Ala. 136].
The general rule is asserted also in Bryan v. Weems, 29 .\la. 423;
Prvor V. Rvburn, 16 Ark. 671; Crabtree v. McDaniel, 17 Ark. 233;
Machin v. Thompson, 17 Ark. 199; Blackburn v. Morton. 18 Ark. 38+;
Morine v. Wilson, 19 Ark. 530; E%vell f. Tidwell, 20 Ark. 136; Spencer
V. McDonald, 22 Ark. 466; Curtis v. Daniel, 23 Ark. 362; Paschal v.
Davis, 3 Ga. 256, 265; Wellborn v. Weaver, 17 Ga. 267; Thompson v.
Caldwell, 3 Litt. 136; Orr v. Pickett, 3 J. J. Marsh. 269, 278; Martin
V. Dunn, 30 Miss. 264, 268; Hardeson v. Hays, 4 Yerg. 507; Prince v.
Broach, 5 Sneed, 318; Kirkman v. Philips, 7 Heisk. 222; Munson ».
Hallowell, 26 Tex. 475 Merrill v. BuUard, 59 Vt. 389 ; Garland v. Enos,
4 Munf. 504; [Harrison v. Pool, 16 Ala. 167. 174; McCombs v. Guild,
9 Lea, 81; Thornburg v. Lewis, 37 W. Va. 538].
Goodwin v. Morris, 9 Oreg. 322, Is a solitary decision to the contrary.
[There are strong dicta to the contrary in Miller v. Dell, [1891] 1 Q. B.
;

468.]

'Ancestor and

heir.

Doe

v.

Lawlej', 13 Q. B. 954; Clarke

v.

Clarke,

The
of

I'liOl'EliTY (I\

»;//.
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decisions in

j)rliicij>K', it

GKXKHAL)
As a

case of chattels are few.

tlic

sulnnitli'd tliis rule of tackiiiff

is

cablc to chattels as to land.'

A

is

niattcr

as

a])[)li-

right to tack

doiiial of the

would, furthermore, lead to this result. If a converter were
to sell the chattel, five years after its conversion, to one ig-

norant of the

R. 2 C. L. 3n5; Currier

Ir.

J.'i;

[Doe

iindcr

r.

Hardin

v.

Gnlc, 9 .Ml. 5?.';

Diinn

Gil)l>on,

Conuiiercial Co.,

Dolin, \ Biixt.

r.

Wiikos r. Wiikcs. !tH
118 N. Ca. 79U; Epperson r. St.iiisill,

I'liUliir, :U .M<1. +:tO;

r.

r.

the dispossessed owner's right to

seller's tort,

Kcp,

S.

0(1

.Mil. ;{07

;

Cn.

AUx-

(il S. Cii. 485;
Cn. 1900) G4 S. E. R. 1C5; Cordcr ».

(S.

J;J81.

Devitor and devisee.
N'cwconib r. Stcbbins, 9 Met. 5tj; Slinw
v.
Nieholiiy. 30 Mo. 99; Cn.ston r. Ciiston, -' Kicli. Kq. 1; (I.imlry r. Wolff,
49 \el>." 37+. But sec contra Burnett e. Crawford,
S. Ca". l(il).
Vendor and vendee. Simmons r. Slilpnuin, 15 Ont. R. 301 ; Christy
V. Alford, 17 How. 601; Kipps r. Fuller, 51 A\n. Ul; .Smith r. Chnpin,
31 Conn. 530; Weber r. .Vnderson, 73 111. 439; Durel v. Tennison. 31
I.a. .\n. 538; Chndbourne v. Swan, 40 .Me. JliO; Hanson v. Johnson, ii2
Md. J5; Cris])en r. Ilannnvan, 50 Mo. 53fi; McN'eelv r. I.anpan, J.? Oh.
St. 3.'; Overlield f. Christie, 7 S. & R. 173; Clark r. Chase, 5 Snced,
636; Cook r. Dennis, 01 Tex. i?4«; Day r. Wilder, 47 Vt. 583. But sec
contra, Kinp r. Smith, Rice, 10; .lohnson r. Cobb, .'9 S. Ca. 372; [.ShufHeton V. Nelson, 2 Sawy. 540; Holt r. .\dams, 121 Ala. 064; Memphis
Co. r. Orpan, 67 ,\rk. 84; Robinson r. Nordman, 75 .\rk. 593; .Montpomery r. Robinson, 4 Del. Ch. 490; Hanson f. .Johnson, 02 .Md. 25;
X'andall r. St. Martin, 42 -Minn. 163; Menkens r. Blutnenlbal, 27 .Mo.
19S; .Murray r. Romine Co., 00 Neb. 91; Oldip r. I'isk (Neb. 1901) 95
N. W. R. 492; Hice v. Kelly (Neb. 1908) 115 N. W. 025; Davoek P.
Nealon, 58 N. .1. 21
Vanec r. Wood, -22 Drep. 77 Wheeler r. Taylor,
32 Orep. 421; West r. Kdward.s, 41 Orep. 609; Cunninpham r. I'atton,
Barr, ;155; Huphes i". I'iekerinp, 14 Pa. -297; Covert i". Pittsburp Co.,
204 I'n. :W1; Johnson r. Simpson, 22 Tex. Civ. .\p. 290; III. Co. r. Budsi,sz. 106 Wis. 499; III. Co. r. Jeka, 119 Wis. 122; Closuit v. John Arpin
Co., 130 Wiss. 2.58; .Mieike r. Dodpo (Wis. 1908) 115 N. W. R. 1099;
III. Co. r. Paezoeha (Wis. 1909) 119 N. W. R. 5501.
Lessor and lessee.
Melvin r. Proprietors, 5 Met. 15; Sherin v.
Braokett, 30 Minn. 152.
Jndrjment debtor and ererution purchaser. Searry r. Rcnrdon, 1 A.
K. Marsh. 3; Chouquctte v. Barada, 23 Mo. 3;}1 Scheclz v. Fitzwalcr,
5 Barr. 126.
Wife and tenant h>i rurlesii.
Colpan r. Pellens, 48 N. J. 37, 40 N. .1. 001.
Sec further, McEnlie r. Brown, 38 Ind. 347; Hnvncs v. Boardman,
110 Mass. 414; St. Louis v. Gorman, 39 Mo. 593; Hickman v. Link, 97

M

;

;

;

Mo.

482.

696; Ncwrombe r. I.eavitt, 22 .\Ia.
Norment v. Smith, 1
12 (semlde)
Humph. 46, 48 (semlde)
Hirks r. Kluitt, 21 Ark. 403; Drapoo v.
Cooper. 9 Bush. 639; Thornburp r. Bowen. 37 W. Va. 5.38] (but see
Wells r. Rnpland. 1 Swan, 501 Hobbs r. Ballard. 5 Sneed. 395). (.teen rd.
Taekinp not beinp allowed in repnrd to land in South Carolina, is
nalur.illv not permitted there in the ease of chattels.
Rendle r. Hunter,
S Slrob." 331; Alexander v. Burnet, 5 Rich. 189; Dillard v. Phil.^on, 5
Strob. 313 (temble).
'

Bohannon

631; Shute

r.

Chapman. 17
Wade. 5 Ycrp.

r.

:

,\la.
1.

(

;

;
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recover the cliattcl from

575

purchaser would continue

tlic

five

years longer than his rigiit to recover from the converter
would have lasted, if there had been no sale. In other words,
iiniocent purchaser from a wrong-doer would be in a
a conclusion
worse position than the wrong-doer himself,
as shocking in point of justice as it would be anomalous in

an

—

law.
It

remains to consider the operation of the statute when

the disseisor or converter has been, in turn, dispossessed by

a wrong-doer. A change of possession accomplished in this
mode has no more effect upon the right of the original owner
than a cliange of possession by means of a transfer. But
the rights and relations of the two successive adverse possessors are fundamentally different in the

two

Let

cases.

us suppose, as before, that B. disseises A., and occupies for
ten years, and then, instead of selling to

C, who occupies
the second

for another ten years.

disseisin B.'s possession

C.'s possession

ject to the same qualification.
rest of the world the

is

the

qualified

disseised

by

moment

of

by A.'s right

any time during the next ten years.

to recover the res at

After the disseisin

is

C,
At

would, of course, be sub-

But B. had as against the

two elements of perfect ownership,

possession and the unlimited

right of possession.

C.

—
by

two elements of B.'s title, good
against every one but A., in the same way that B. by his
tort had previously divided A.'s ownership, good against
disseising B.

severs these

every one without exception.

Just as by the original

dissei-

sin B. acquired the res subject to A.'s right of entry or ac-

tion for twenty years, so

by

the second disseisin C. acquires

the res subject to B.'s right of entry or action for an equal
period.

There would

be, therefore,

two defects

in C.'s title;

namely, A.'s right to recover the res for ten years, and B.'s
right to recover it for twenty years from the time of the
second disseisin. If A. fails to assert his claim during his

gone forever. One of the defects of
He becomes owner against every
one but B.
He may, accordingly, at any time thereafter
defend successfully an action brought by A., or if forcibly
dispossessed by A., he may recover the res from him by entry

ten years, his right
C.'s title

is

is

blotted out.

570

»

///.

or action ns

lie

alone excepted.

and

I'lWI'KHTY (IS

GENERAL)

might against any other dispusscssor, B.
In other words,

C,

tlierefore not in privity with B.,

B.'s adverse possession to his

own

to

althougli a disseisor,

nmy

tack

make out

tlie

tlie

time of

stututory

This tacking is allowed in England,
Tiiere are, howCanada, and in several of our States.'
ever, some decisions and a widespread opinion to the contrary in this country.^ But this opinion, with all deference,
period against A.

Doe r. Carter, Q. B. S(i:}; (Willis r. Howe, (I8<);!|. J Ch. 5».>, 5.-.3;]
Kipp V. Synod, 'Xi rji. fan. (}. 1>. -iH); Kaniilnp r. Wlllrox, 'A Day, •J.'iS;
Smith r. C'liapin, 'M Conn. 530 (aembte) Shannon r. Kinnv,
.\. K.
'

I

;

Marsh. U; llord r. Walton, -2
178 Mass. ;{56 (explaining the

.\.

K. Marsh.

(i-'();

[Wishart

r.'

MoKni(tlit,

niisiinderslooci ease of Sawyer r. Kendall,
cited in the next note)]; I'itzrandolph v. Norman, 3 Tnvl. KM; Candler
V. I.unsfonI, t I)ev. & H. 107; Davis r. MeArthiir, 78 x! C. 357; Cowles
V. Hall, 90 N. C. 3;».
Sec, also, 1 Dart, V. & P. (6 ed.) 401-6; Pollock
and Wripht, Possession, J3.
'San I'rancisco v. Kuldc, 37 Cal. 319; Doe f. Brown, 4 Ind. 143
(temble)i Sawyer i'. Kendall, 10 Ciish. 341; Witt t". St. Paid Co., 38
Minn. 133 (teinble) ; Locke v. Whitney, 63 NT. H. 597 {/emble) ; .lackson V. Leonard, 9 Cow. 653; Moore r. Collishaw, 10 Harr, 334; Shrack
V. Zuhler, 34 Pa. 38; Erck v. Church, 87 'I'enn. 575; draevcn r. Dieves,
68 Wis. 317 {aemble). See, also, Uiopelle r. Hilman, 33 Mich. 33.
Doe r. Barnard, 13 Q. H. 945, lends no countenance to the cases just
cited.
In that case B. occupied without ri);ht for eiphteen years, and
died leavinjf a son; C. excluded the son and occupied i^or thirteen years,
when he was ousted by A., the original owner. C. hrought ejectment
against A., hut failed; not, however, because of any right in \.; on
the contrary, the latter, as plaintiff, in an ejectment against C, had
been already defeated because the statute had extinguished his title.
Doc V. Carter, 9 (}. B. 863. The court decided against C. in Doc P.
Barnard, on the ground that he, being n disseisor of ,\.'s heir, who had
the superior right, could not maintain ejectment at all, even nguinst a
wrongful dispossessor. This view, allhoiit'h followed in Nagle r. .Shea,
Ir. U. 8 C. L. 234, is, of course, untenable, being a departure from the
law as settled by the practice of six centuries. Tor, from time immemorial, o disseisor, if dispossessed by a stranger, has had the right
to recover the land from the wrong-doer by entry, by assize, or by
Bract, f. 165 a; 1 N'ich. Brilt. 39i>; Bateman t". .Mien, Cro.
ejectment.
El. 4.37, 438; .Jenk. Cent. 43; Allen r. Uivington, 3 Suund. lU; Smith
r. Oxendcn, 1 Ch. Ca. 25; Doe r. Dvball, M. & M. 316; Davison r. Gent,
1
II. \ N. 744, per Bramwell, B.
[Chisholni r. Marslmlleck, 1 Jamaica,
This timeL. K. 13; Ani Waata r. C.rice, 2 \. Zeal. L. U. 105, 117.]
honored rule is universally prevalent in this country. The doctrine of
Doc r. Barnard is open to the further criticism that it is a distinct
encouragement of private war as a substitute for legal proceedings.
For C, the unsuccessfid plaintiff, has only to eject A. by force in order
to turn the tables upon him. Once in possession, he could defeat a new
ejectment brought liy A., in the same way that he himself had l>een
rebuffed; that is, by setting up the sujierior right of B.'s heir.
Kortunatelv Doe e. Barnard lias been overruled, in effect, bv .Xsher r.
\V'hitl(«k, L. R. 1 Q. B. 1.
The suggestion of Mellor, ,1., in the latter
case, although adopted br Mr. Pollock (Poll. & Wr., Poss. 97, 99), that
the former case may be sup|>ortcd on the ground that the superior right
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must be deemed erroneous.

who remains continuously

The

f)??

laches of the original owner,

dispossessed throughout the statu-

the same, and should be attended with the
same consequences to him, whether the adverse possession
be hold continuously by one or several persons, and whether
subsequent possessors do or do not stand in privity with

tory period,

is

their predecessors.
contiiuious,

if,

If, indeed,

the adverse possession

is

not

for instance, B., after disseising A., abandons

the land, leaving the possession vacant, and C. subsequently
enters without riglit upon this vacant possession, he cannot,

of course, tack his time to B.'s.'

Upon

B.'s

abandonment

of the land the disseisin comes to an end.

In legal contem-

Having

the riglit to pos-

plation, A.'s possession revives.-

and no one

having actual possession, he is in a
position analogous to that of an heir, or conusee of a fine
before entry, and like them has a seisin in law.
C.'s disseisin has, therefore, the same effect as if A. had never been
disseised by B., and A.'s right of entry or action must continue until C. himself, or C. and his successors, have held
adversely for twenty years.
If the distinction here suggested between successive disseisins with continuous adverse
sess,

else

and successive disseisins without continuous adhad been kept in mind, a different result,
^
believed, would have been reached in the American cases.

possession,

verse possession,
it is

If the conclusions here advocated are true in regard to

land, they would seem to be equally valid where there

is

a

continuous adverse possession of chattels by successive holdof B.'s heir was disclosed by the plaintiff's evidence, will hardly comapproval. If an outstanding superior right of a third person is
a relevant fact, it must be competent for the defendant to prove it;
if it is irrelevant, its disclosure by the plaintiff's evidence must be harmless.
[Doe r. Barnard may be regarded as thoroughly discredited by
Perrv v. Clissold, [1907] A.' C. 73, 79-90.]
'Brandt v. Ogden, 1 Johns. 156; Malloy i-. Bruden, 86 N. C. 251;
Taylor i'. Burnside, 1 Grat. 165. See, also, Brown v. Hanauer, 48 Ark.

mand

977.
= Agency
Co. v. Short, 13 .\pp. Cas. 793; [Soiling i\ Broughton,
[1893] A.'C. 556, 561; Louisville Co. v. Philyan, 88 Ala. 264, 268; Downing V. Magee, 153 111. 330, 335; Wishart t'. McKnight, 178 Mass. 356,
360; Cunningham v. Patton, 6 Barr, 355, 358, 359; Jarrett v. Stevens,
36 \V. Va. 445, 450].
' It is a significant fact that in most of these cases Brandt v. Ogden,
1 Johns. 156, a case where the adverse possession was not continuous,
was cited as a decision in point.

oTS
ers,

iiltliougli

there

is

no privity between

decisions have been discovcrcti

ft

upon

tliem.

chattel hfts the option of suing the

in Replevin, Detinue,

But no

this point.'

One who 1ms been wrongfully

liy judgment.

(5.)

possessed of

GESEHAL)

I'liUI'EHTY (IX

17//.

A

Trover, or Trespiiss.

dis-

wrong-doer

judgment

in

Replevin enftblcs him to keep the chattels already replevied

and delivered to him by the

.sheriff,

and a judgment

in

De-

tinue establishes his right to recover the chattel in specie,^

that being impracticable, its value.
A judgment in
Trespass or Trover, on the other hand, is for the recovery
Inasmuch as a defendant
of the value only, as damages.
ought not to be twice vexed for a single wrong, a judgment
in any one of these forms of action is not only a merger
of the right to resort to that one, but is also a bar against
Accordingly, a judgment in Trespass or
the others. ^
Trover against a sole wrong-doer who, at the time of judgor,

ment recovered,

is

still

in

possession of the chattel operates

like the statute of limitations, and annihilates

The

sessed owner's right to recover the chattel.

the dispos-

converter's

possession being thus set free from adverse claims, changes
into ownership.*
'

In

Normcnt

Humph.

v.

369; Wells

Smith,
t'.

1

Haplnnd.

Humph.
1

16;

Swan. 501;

Moffult
Iloblis

r.

r.

Hiirhiinnn,

Bnlliird, 5

II

Snccd,

395, there wiis in fact a privity; but the rourt thoujrht othcrwisf. and
nrcordinply disallowril tackinp, as the same court denies the right to
tack in the case of land if there is no privitv.
'Ex parte Drake, .i Ch. I)iv. H(i(i; ]{e Scarlh, 10 Ch. 234; Eborle Co.
ti. Jones, 18 Q.
B. Div. .k>9; Sharpc r. Gray, 5 B. .Mon. 4; N'orrill r.
Corley, 3 Hich. V.(\. 2HH, n. (a).
'I.aron v. Harnnrd, Cro. Car. .1.5; Put r. Hawstcrne, T. Kav. 473,
2 .Show. 2\\ (fonhlf); llitchin r. Camjihell, 2 W. HI. 8.'"; I.ovejov r.
Wallace, 3 Wall. 1, 16 (aemhle) ; Bar!) v. I'isli, 8 Black, 481; Kemiwrt
r. Hallv. 10 Humph. 513.
.Serjeant .Manninp's Note, 6 M. & C. 160,
n. a; IJaniel v. Holland, 4 J. J. Marsh, 18, 3ti; Woollev p. Carter, 2
Hnlst. 85; Outcnlt r. Durlinfr, 1 Dutch. 413; Dielz r. Field. (\. Y. Ap.
Div. 1896) 41 \. Y. .S. 1087 (hut sec fuion Co. r. .Schiff, 78 Fed. 316,
86 I'cd. 1033). Similarly, if the converted chattel has been sold, the
owner, by rceovcrinn a judgment in nmiimpail. extinguishes all his other
remedies nfrninst the converter.
.Smith r. Baker. F.. \i. 8 C. P. 350
(trmhlf); Bradley r. Bripham, 149 Mass. 141, 14t-5; Boots P. Ferguson. 46 Ilun, l?9:'Wricht r. Hiltermnn. 4 Hob. 704.
•The chattel may therefore be taken on execution by a creditor of
the converter.
Hogers r. .Moore, Kice. 60; N'orrill r. Corley, 3 HicTi.
Eq. 388, n. (n) ; Foreman r. Neilson, 3 Uich. F.q. 387. .See, also, Morris
r. Beckley. 3 Mill, C. H. 337.
(But eoiiij.are Bush r. Bush, 1 Strob. i;q.
377.]
.\ purelmser from a converter after Judgment should lake a perfect title.
CiofT I'. Craven, 34 Hun, 150, contra, would .seem to be a

;
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If the cliaiiffc of possession

a

(lifrerciicc.

lict us

is

579

before judgment, there

suppose, for instance,

tiiat

is

B. converts

the chattel of A., and, before judgment recovered against
liini

in

Trespass or Trover,

possessed by C.
as B. held

it,

C,

sells it to

C,

or

is

in

turn dis-

the new possessor, will hold the chattel,

subject to A.'s right to recover

it.

Thg change

of possession simply enlarges the scope of A.'s remedies

for his new riglits against C. do not destroy his old right

Nor

to sue B. in Trespass or Trover.

judgment against B.

in

eitlier

right to recover the chattel from

will

an unsatisfied

of these actions affect his

C

[Or the proceeds of its
no longer a question
of double vexation to one defendant for a single wrong. Not
until the judgment against B. is satisfied can C. use it as
a bar to an action against himself. A different principle
then comes into play, namely, that no one should receive

sale in

an action of assumpsit.-]

It

is

double compensation for a single injury.^

Another case can be put where the dispossessed owner
has concurrent rights against two or more persons. B. and
C. may have jointly dispossessed A., instead of being successive holders of the converted chattel.

Under

these cir-

cumstances A. may proceed against B. and C. jointly or
severally.
If he obtain a joint judgment in Trespass or
Trover, all his rights against both are merged therein, and
hasty decision.

[If,

after a

judgment against a converter, but before

satisfaction, the dispossessed owner retakes the chattel, the converter, upon satisfying the judgment may maintain trover against the
former owner. Smith v. Smith, 51 X. H. 571. This decision as well as
that in Hepburn r. Sewell, 5 Har. & J. 211 was based upon the doctrine
of relation, by which the converter's title, after satisfaction of the judgment, was made to relate back to the date of his conversion.
The
decision seems to be correct, but the doctrine of relation seems far
fetched and has been deservedlv criticised by Holmes J. in Miller v.
Hyde, 161 Mass. 472, 481.]
its

». Menedger, 2 McL. 145; Spivey v. Morris, 18 Ala. 254;
King, 52 Ark. 282; Atwater v. Tupper, 45 Conn. 144; Sharp v.
Gray, 5 B. Mon. 4; Osterhout v. Roberts, 8 Cow. 43; [Ledbetter v.
Embree (Ind. 1895) 40 N. E. R. 928]. But see contra, Marsh v. Pier,
4 Rawle, 273, 286 (semble) Fox v. Xorthern Liberties, 3 W. & S. 103,
106 (si'mble) Williurn r. Bogan, 1 Speer, 179.
Similarly, an unsatisfied judgment against C. is no bar to a subsequent action against B. ilcGee v. Overby, 12 Ark. 164; Hopkins v.
Hersey, 20 Me. 449; Bradley v. Brigham, 149 Mass. 141, 144-5. But see
contra, MurreU t'. Johnson, 1 Hen. & M. 449.
'Morris v. Robinson, 2 B. & C. 196.
>
Cooper V. Shepherd, 3 C. B. 2G6.

'Matthews

Dow

I'.

;

;

'

580

»'///.

PHOPEUTY

his title to the chattel

is

(IS GKS'EHAL)
But

extinguished.

separate judgment against one, he

may

still

if he obtain a
bring Replevin

or Detinue against the other to recover the chattel, or Trespass or Trover for

its

value;

for the latter cannot invoke

the maxim, 7icmo bis I'cxari debet pro eadcm causa.^
until the

judgment against

the one

is

as a bar in an action against the other.

whether the

title

can

satisfied

The

it

Not

be used

controversy

to a converted chattel vests in a defendant

by a simple judgment, or only after the satisfaction of the
judgment, is, therefore, but another battle of the knights
over the gold and silver shield.
Under some circumstances
the title changes by the judgment alone; in other cases
satisfaction is necessary to produce that result.
in

INALIENABILITY OF CHOSES IN ACTION

The

rule that a chose in action

rule of the widest application.

A

is

not assignable was a

creditor could not assign

V. Murrnv, 3 Wall. 1: Elliot v. Porter. .5 Dnna. 299: RUiott
Hnydcn', 104 Mnss. 180; Floyd r. Rrown. 1 Unwlr, 131 (aemhle);
Fox V. Northern Liberties, 3 W. & S. 103 (>emble) ; Siinderson r. Caldwell, 2 Aik. 195; (Sessions r. .Johnson, 95 V. S. 347, 3-t9; BIrdsell P.
Shnliol. 113 V. S. 4«5, 489; Knipht r. Nelson, 117 Mass. 488; Nniler r.
Hvde. Ifil Mass. 473; Tolmnn r. Wiiite, 119 Mieh. 3^tl Hvde p. Noble,
1.3 N. 11. 49t; Osterhout v. Hoberts, 8 Cow. 43; Russell v. MeCall, 141
N. Y. 437; Turner i\ Brook, 6 nei<;k. HO].
But see rnntrn. Brown r. Wootton, Yrlv. fi7, Cro. ,Tnc. 73; Adams ».
Brouphton, Andr. 18; Burkland r. .lohnson, 15 C. V. 145; Hunt ».
Bates. 7 It. I. 217; (Kdevnin r. Cohen, 43 Ch. Div. 187 (armhh); Merriek's Est. 5 W. & .S. 9, 17; Hyde r. Kiehl, 183 Pa. 411, 439; Pamientcr
Pettleolns v. Riehmond, 95 Va. 456
r. Bnrstow, 21 H. I. 410 (sernhh)
(»pm6?c)). In Brinsmead p. Harrison, I,. R. 6 C. P. 584, I,. R. 7 C. P.
547, one of the joint eonverters pleaded, to a count in Detinue, a prior
Judpnient apiilnst his eompnnion. The plnintifT now assipned a detention subsequent to the joint takinp.
The eoiirt, with some reluetanee,
held the plea pood, but also supported the repliriition. thus neutrnliz.inp
one error by the commission of another, and so brinping about the same
result as the .Ameriran eases. The fallacy of the notion that the detention of a chattel by tlie wrongful taker is a fresh tort, was exposed,
curiously enough, by the same court In an earlier case in the same
volume; Wilkinson t>. Verity, L. R. C C. P. 206. Such a notion, as there
pointed out, would virtually repeal the statute of limitations.
See
Philpott r. Kelley, 3 A. & V.'. lOfi.
'TTie writer has discovered a further illusf ration, which should be
added to those given in a precedinp nunil)cr of this Rfview, in support
of the principle that a wronpful possessor acquires title whenever the
injured owner's right of action is barred. If a dissci.see levied a fine.

'Loveiov

r.

;

-.

AMES: DISSEISIN OF CHATTELS

67.

his debt.

A
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reversioner could not convey his reversion, nor

a remainder-man

liis

remainder.

transfer his interest in a chattel.

A

was unable to
we have seen, the

bailor

And,

as

disseisee of land or chattels could not

invest another with

his right to recover the res or its value.

In a word, no right

of action, whether a right in rem or a right in personam,

whether arising ex contractu, or ex delicto, was assignable
either by act of the party or by operation of law.

A

right of action for the recovery of land or chattels, or

of a debt which, like land or chattels, was regarded as a
specific res, did, indeed,

the case of death.

But

descend to one's representative in

this

was hardly a departure from the
was looked upon as a continu-

rule, since the representative

ation of the persona of the deceased.*

There were, however, a few exceptions

to the rule.

The

king, as might be supposed, could grant or receive the beneof a chose in action. So, too, a reversion or a remainder
was transferable by fine In the king's court," or by a customary devise, which, when recorded in the local court,
operated like a fine.^
Again, certain obligations, by the
tenor of which the obligor expressly bound himself to the
obligee and his assigns, could be enforced by a transferee.
If, for instance, one granted an annuity to A. and his asfit

nothing passed to the conusee, but the fine barred the conusor's right.
The disseisor, therefore, gained an absolute title. 2 Prest. Abs. 206.
' The
ancient appeals of battery, mayhem, imprisonment, robbery,
and larceny were actions for vengeance, and from their strictly personal character naturally died with the party injured. Trespass for a
personal injury, and de bonis asportatis, and quare claiisum fregit,
being for the recovery of damages only, also came within the maxim
actio personalis moritur cum persona.
By St. 4 Edw. III., c. 7, an
executor was allowed to recover damages for goods taken from the testator by a trespass.
And such has been the elasticity of this statute
that under it actions for a conversion, for a false return, for infringement of a trademark, for slander of title, for deceit,
in short, actions
for any tort whose immediate effect is an injury to or a diminution of
another's property, have been held to survive.
But not actions for
torts which directly affect the person or reputation, and only indirectly
cause a loss of property. In the United States the argument that a
wrong-doer ought not to profit by the death of his victim, has led to
legislation greatly increasing the actions that survive.
' Attornment
was necessary before the conusee could distrain or
bring an action against the tenant for services or rent. But the tenant
could be compelled to attorn by the writs Quid juris clamat, and Per
quw servitia. 2 N'ich. Britt. 46US.
»Y. B. 19 H. VI. 24-47; Co. Lit. 323 a.

—

signs, or covenanted to enfeoff A.
II

and

his nsslrrns, or nind«

liis

assigns, the assignee

cliarter of warranty to A. and

was allowed
tin-

bring an action

to

own name against

his

in

grantor,* covenantor,' and warrantor,' respectively.

The

significance of

goes far to explain
tlie

GEXEHAL)
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exception

tiiis

tlic

reason of

assignment of rights of action

tional opinion that this rule had

"

in

its

of the "sages and founders of our

general.

origin

law"

The

^

niaintenance

rule

in

is

not

first

it

which prohibits
in

The

tradi-

the aversion

to the "multiply-

shows the jiowcr of

hy Lord Coke was

this explanation

Spence.

*

the fact that

rule

ing of contentions ami
name for the perpetuation of error.
suits

in

lies

tiie

The

i\

great

inade(iuacy of

pointed out by Mr.

only older than the doctrine of

English law, but

is

believed to be a principle

of universal law.

A

right of action

duty

in

in

one person implies a corresponding

another to perform an agreement or to make repa-

ration for a tort.

That

is

to say, a chose in action always

lietwecn two individuals.
Hut a personal relation in the very nature of things cannot
be assigned. Even a relation between a person and a phys-

presupposes

thing

ical

in

a

personal

his

relation

possession, as already stated,* cannot be

Xich. Kritt. i?fi9-370; MniimVs Cnsp, 7 Rpp. 28 h; Co. Lit. lU.
Biitlcr's note j-'Sfi); Scott f. I.iint. 7 IVt. 5<)fi.
' (!;?:«)
3 Brnct. Note Book. pi. 801; Y. B. 2\ Etiw. I. 137; Old Xat.
Br., Rast. I,. Tr. 67; litz. Nnt. Br. U5.
' (]23;t) '2 Brnrt. Note Book, pi. 8(lt; Brnrt. f. 37 h, 381
li. 390. 301
1
Nicli. Britt. 255-i?56; (U'85) I'it/,. .\li. Giirr. m.
These ritntiotT! from
Bracton arc liardly rcooncilalilc witli the interpretation which Mr. Justice Holmes has pivcn In "The Common Law" (pp. 373-i) of an olv
sriirc and possibly corrupt pnssnpe in Bracton, f. 17 b.
In view of
Professor Bnmncr's inveslipations {ZrilHrhrift f. tl. qmnmrnte llanihhrerht \'iil. 22, p. 50, and Vol. 2'X p. --.5), the distinpnishod jiKlpc
would doubtless be amonp the first to correct his remark on p. 371:
" By menti(Miinp assipns the first prantor di<l not offer a covenant to
any person who would thereafter purchase the land."
' I.ampel's Case,
10 Rpp. tS a.
'"But in repard to rhnset in action, as the same doctrine has been
adopted in every otiier state of Kurope, it may be doubte<l whether the
reason, which has been the foimdation of the rule everywhere else, was
not also the reason for its intrndurtinn in this country: namely, that the
credit brinp a personal ripht of the crrdiliir, the debtor bcloL' obliped
toward that person could not by a transfer of llie credit, wbii-h was not
an act of his, liecf)me obliped towards another." 2 .Spence, Kq. ,Tur.
RiO.
.See also Polloik, Contracts (.5 ed.), 200; Holmes, Common Law,
SIO-3^11
Mailland, 2 L. Q. Rev. 495.
"1

;

.

;

'Supra, 314,

C,7.

transferred.
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Tlie tiling itself

may

be transferred, and, by

consent of the parties to stidi transfer, the
the tmnsferror and

tlie

thing

may

5S3

reliition lietwcen

be destroyed and replaced

by a new but similar relation between tlie transferee and the
res.
But where one has a more right against another, there
nothing that is capable of transfer. The dut^' of B. to
whether arising ex contractu or ex delicto, may of
course be extinguished and replaced by a new and coextensive

is

A.,

duty of B. to C.
But this substitution of duties can be
accomplished only in two ways: either by the consent of
The
B., or, without liis consent, by an act of sovereignty.
exceptions already mentioned of assignments by or to
the king, and conveyances of remainders and reversions in
the King's Court, are illustrations of the exercise of sovereign
power. Further illustrations are found in the bankruptcy
laws which enable the assignee to realize the bankrupt's
clioses in action,^ and in the Statute 4 and 5 Anne, c. 16,

which abolished the necessity of attornment.
When the substitution of duties is by consent, the consent
may be given either after the duty arises or contemporaneously with its creation. In the former case the substitution
is known as a novation, unless the duty relates to land in
the possession of a tenant, in which case it is called an attornment. A consent contemporaneous with the creation of
the duty is given whenever an obligation is by its terms
made to run in favor of the obligee and his assigns, as in
the case of annuities, covenants, and warranties before mentioned, or to order or bearer, as in the case of bills and notes
and other negotiable securities. Here, too, on the occasion
of each successive transfer, there is a novation by virtue of
the duty to the
the obligor's consent given in advance
transferror is extinguished and a new duty is created in
;

favor of the transferee.

The

practice of attornment prevailed from time imme-

morial, but was confined to the transfer of reversions and

remainders.

was,

if

Novation, although now a familiar doctrine,

we except the

case of obligations

running to the

In general, wtiatever would survive to an executor passes to
assignee of a bankrupt.
'

tlie

^

»///.
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unknown before the da^'s
upon mutual promises.' The field for the subof duties by consent wns therefore extremely lim-

obligee niul his nssi^is, altogether

of assumpsit
stitution

and in the great majority of cases a creditor would have
found it impossible to give another the benefit of his claim
ha<l not the ingenuity of our ancestors devised another expeilient, namely, the letter of attorney.
Ry such a letter,
the owner of a claim appointed the intended transferee as
ited,

his

attorney, with power to enforce the claim

in

the ap-

pointor's name, but to retain whatever he might recover for
his

own

benefit.

In this

way

the practical advantage of a

transfer was secured without any sacrifice of the principle

of the inalienal)ility of choscs in action.^

Indeed, so effectual was the power of attorney as a transthat, during a considerable interval, it was thought
unduly to stimulate litigation, and therefore to fall within
fer,

the statutory prohibition of maintenance, unless the power

was executed for the benefit of a creditor of the transferror.
Powers executed for the benefit of a purchaser or donee
were treated as void from the beginning of the fifteenth
century, if not earlier, till near the close of the seventeenth
century.
'Tfie rationole of this doctrine is iis follows: Ttie so-called assignee
is in mility an attorney with a power to sue for liis own
use. Beinp thus <lotuinii» of the rhnse in aetion, he enters into a hilateral
contract with the olilipor, proniisinir the latter never to enforce his
claim in return for the ohiipor's |>nimise to pay him what is due
thereon.
This promise of perpetual forbearance operates as an equitable release of the old claim, and also as a consideration for the obligor's
new promise.
'In 1 Lilly's Ab. 125, it is said:
statute merchant or staple, or
bond, etc., can not be assigned over to another so as to vest an interest
whereby the assipiee may sue in his o«ti name, but they are every day
transferred liv letter of atlornev, etc.
Mich. 22 Car. B. R." See also
Deering r. C'arrinpton. 1 r.illv,' Ab. \2\; Shep. Touchst. (6 e<l.) JtO;
2 niackst. Com. +1?; I.eake. Cont. (2 ed.) UK?; Gerard r. Laws, I,. R.
2 C. v. SOS. 3()fl, per Willcs. .T.
These letters of attorney for the attorney's own use, whether borrowed from tlie similar prnnirntln in rem
tunm of the Itoman law or not, are of great antiquity. (1.100) Riley,
Memorials of London. fiS. " Know ye that I do assign and aflorn in
my stead K., my dear partner, to demand and receive the same rent
of forty shillings with the arrears and by distress the same to levy in
my name
and all things to do as to the same matter roR urn oww
PROFIT as well as ever I myself could have done In my own proper
person." .See also West, S\-mbol. 8 521.
'Y. B. 9 H. VI. fi4-17; Y. B. %i H. VT. 30-15: Y. B. 37 H. VI. 13-3;
Y. B. 14 H. VII. 2-3; Penson r. Hickl>ed (168H), i I^on. 99, Cro. Ellt

of a oinim

"A

.

.

.
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objection of maintenance at length gave
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way before

the niodorn connncrcial spirit, anil for the last two centuries

debts have been as freely transferable by power of attorney
as any other property.

By

many

statute, in

*

jurisdictions, the assignee

may

even

But it is impoiiant to bear in mind
that the assignee under tiie statute still proceeds in a cersue in his

own name.

tain sense as the representative of the assignor.
of itself works no novation.

of procedure.

^

A

release

The

It introduces only a

statute

change

by the assignor to the debtor,

ignorant of the assignment, extinguishes

all liability of

the

debtor to any one.
So, if the assignor should wrongfully make a second assignment, and the second assignee should collect the debt,

he would keep the money, and the

first

assignee would get

nothing.^
170; South V. March (1590), 3 Leon. HSi; Harvey v. Bateman (1600),
Noy, 52; Barrow v. Grav (1600), Cro. Eliz. 551; Loder v. Chesleyn
(1665), 1 Sid. 213; Note "(1667-1772), Freem. C. C. 145. See also Pollock, Cont. (5 ed.) 701; 1 Harv. L. Rev. 6, n. 2.
The doctrine of maintenance was pushed so far that it came to be
regarded as the real reason for the inalienability of choses in action,
and the notion became current that no contracts were assignable, not
even covenants or policies of insurance and the like, although expressly
Even bills and notes were
payable to the obligee and his assigns.
thought to derive their assignability solely from the custom of merWarranties being obviously not open to the objection of
chants.
maintenance continued assignable, and so did annuities, although not
without question. Perkins, Convey, § 101.
^ Formerly an express power of attorney was indispensable
(Mallory
V. Lane, Cro. Jac. 342), the notion of an implied power being as much
beyond the conception of lawyers three centuries ago as the analogous
idea of an implied promise. 2 Harv. L. Rev. 52, 58. To-day, of course,
[Formerly a
the power will be implied from circumstantial evidence.
deed could not be delivered in escrow without express words to that
effect.

Bowker

!-.

Burdekin. 11 M.

& W.

128, 147.]

''Accordingly an assignment in New York, where, by statute, actions
must be brought by the real party in interest, did not enable the assignee to sue in Massachusetts, when the old rule that an assignee must
sue in the assignor's name prevailed. Leach v. Greene, 116 Mass. 534;
Glenn v. Busey, 5 Mack. 733. If the statute truly effected a change
of title, the assignee, like the indorsee of a bill, could sue in his own
name anywhere.
^ The assignee of an equitable chose in action, e. g., a trust, of course
sues in his own name without the aid of a statute. But here, too, there
is no novation.
If the Hibernicism may be pardoned, the assignee of
a trust, like an attorney, stands in the place of his assignor, but does
not displace him. A release from the assignor to the innocent trustee
Newman
frees the latter's legal title from the equitable incumbrance.
V. Newman, 28 Ch. D. 674.
So, if a cestui que trust should assign his

;
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(IX

to consider

])osition

wlmt mode a

be transferred.

by

from the
This relation between

action.

the two, as wc have seen, cannot be

such a case.
effectual

in

land

Tlic disseisee, by reason of

tort, lias a riglit to recover tlie res

self-redress or

to another.

upon principle to

disseisee's interest in

s])ecificiilly

transferred

There is, of course, no (jueNtion of novation in
But the mode of transfer which proved so

the case of

rifjlits

ex contractu,

The

plicable to claims arising fx delicto.

is

eciiially

ap-

disseisee has only

liis attorney with power
and to keep for his own benefit the res when recovered.
There is an instance of such a
grant as old as the time of Richard I. " G. fiHus G. ponit

to constitute the intended grantee
to recover the land or chattel,

:

loco suo J. xrrsus Gil.
in

H. ad hicrandmn

SUL'M quod habet

in

lel

.

.

.

de placito

perdcnditm

predicta terra."

XL.

acrnrttm terrcr

cokcedit ei totum jus

ct
'

trust first to A. nnd then to B., and B. should, in pood fnith, obtain a
convpy.ince of the Irpnl title from the trustee, he oould hold it npainst
A. What is true of the equitiihle trust is cinmlly true of the nniilopous
lep.nl b.'iiliuent.
By judicial lepislation the purchaser from n bailor is
allowe<l to proceed in his own name apainst the bailee.
But a bailee
who, for value and in ipnorancc of the l)ailor's sale of his interest,
receives a release from the latter, may keep the chattel.
(If a bailee, in
ipnoranee of a sale by the bailor, should deliver the poods to the bailor
or to some person desipnated by the bailor, he could not l>e chnrped
by the bailor's vendee. He would simply have performed his contract
ai'cordinp to its tenor. Saxeby r. Wynne, 3 .Stark. Kv. ('Ml cd.) 1159;
C'.lynn r. K. I. Co. 7 .\pp. Cas. .501; ,Iones r. Hodpkins, «il Me. WO;
Woods f. .McOee, 7 Oh. 1J7 (as explained in Xewhall r. F.anpdon, SO
Oh. .St. fi", 0?; McCee r. Trench, JO .S. (a. ».iJ (mmhlr);] and if a bailor
should sell his interest successively to .V. and B., and B. should obtain
pos.session from the bailee, \. could not recover the chattel from B.
I'pon principle and by the old precedents the bailor's interest is no
more transferable than that of a creditor. Y. B. -22 Ed. IV. 10-JO;
Wood V. Foster, 1 I.con. 43, 43, pi. 5t; .Marvyn v. Lvd.s, Dv. 90 b, pi.
fi; |Uich r. .\ldred (i Mod. ilG] ; .' Blackst. Com. 453.'
As l.ite as ISJt,
that preal master of the common law, Mr. Baron Parke, ruled that a
purchaser from a pledpor could not maintain an action in his own name
Franklin
apainst the pledpee. The court in hnnr reversed this rulinp.
r. Neate, 13 M. & W. 4S1.
[See also Ooodman e. Bovcott, 2 B. «; S. 1
the innovation has
Bristol Bank r. Midland Co. flftOl] -2 Q. B. (>.".3.1
been followed in this crumlrv. Carpenter r. Hale, 8 Gray. 157; Hubbard r. Bliss, 13 All. .WO; Meyers v. Bripps. 11 H. 1. 180; (Jack r.
Kaples, ? .Ml. (S. B.) 0.5).
' (113t)
1
Rot. Cur. Rep. 4?, cited by Brunner, 1 Zeitschrift fiir Verpleichende Rechtswissenschaft, 3l>7. See also " .\ Boke of Presidents,"
fol. M, b: " N'overitis me P. loco meo posuisse T. menm venim et
Icgitimum ntturnatum ad prosequendum
vice ct nomine meo pro
.
.

,

AMES: DISSEISIN OF CHATTELS

67.

The

587

doctrine of nmintcnaiice which so long hampered the

proved an even more per-

ftssignnicnt of contriictiiiil rights

sistent obstacle to the transfer of rights to recover land or

chattels.

Indeed, in the case of land

it

was an insuperable

England until 1845; for up to that time the
Statute 32 Henry VIII. c. 16, expressly nullified all grants
by one disseised. In this country, however, the right of the
grantee of a disseisee to bring a real action in the name of
obstacle in

his

grantor has, during the present century, been generally

recognized.'
It
is

believed that in

is

England, at the present day, one who

dispossessed of his chattels

may

so far transfer his interest

as to enable the assignee to bring an action to recover the
chattel or

its

value

cision has been

in

the

name

of the assignor.

found upon the point.

But no de-

In the United States

the right of the transferee to sue in the transferror's name,^

where the real party

or, in jurisdictions

own name,* would be

plaintiff, in his

We

in interest

must be

universally conceded.

have thus far assumed that the dispossessed owner

vocatis W.
quae mihi
descendebant et
injuste detinentur.
Xecnon in dictas terras .
vice et nomine meo ad intrandum ac plenam
possessionem et seisinam
capiendum
et super hujusmodi possessione sic capta et
hal^ita dictas terras ... ad usum dicti t. custodiendum gubernandum

omnibus

illis

terris

quae in present! a

.

.

.

.

.

.

.

.

.

.

.

occupandum

.

et

.

.

me

.

.

.

ministrandum."

'Steeple v. Downing, 60 Ind. 478; Vail v. Lindsay, 67 Ind. 528;
AVade v. Lindsey, 6 Met. 407; Cleaveland v. Flagg, 4- Cush. 76; Farnum
V. Peterson, IH Mass. 148; McMahan i". Bowe, 114 Mass. 140; Rawson
V. Putnam, 128 Mass. 552, 553; Stocl^ton v. Williams, 1 Doug. (Mich.)
546; Betsey v. Torrance, 34 Jliss. 132; Hamilton v. Wright," 37 N. Y.
502; Wilson v. Nance, 11 Humph. 189, 191; Edwards u. "Roys, 18 Vt.
473; University v. Joslyn, 21 Vt. 61; Edwards v. Parkhurst, 21 Vt.
472; Park v. Pratt, 38 Vt. 545; [Paton v. Robinson, (Conn. 1909) 71 .\tl.
R. 730; Brinlev v. Whiting, 5 Pick. 348; Livingston v. Proseus, 2 Hill,
526; De%er r. Hagertv, 169 N. Y. 481; Galbrai'th v. Payne, 12 N. Dak.
164; Ten Eyck v. Witbeck, 55 N. Y. Ap. Div. 165, affirmed 170 N. Y.
564; Saranac Co. v. Roberts, 125 N. Y. Ap. Div. 333, 341; Hasbrouck
V. Bunce, 62 X. Y. 475].
' Stogdel V. Fugate, 2 A. K. Marsh. 136
Hollv v. Hueeeford, 8 Pick.
73; Bovnton v. Willard, 10 Pick. 166; Clark r.' Wilson," 103 Mass. 219,
222; Jordan r. Gillen, 44 N. H. 424; North v. Turner, 9 S. & R. 244.
•Lazard v. Wheeler, 22 Cal. 139; Final v. Backus, 18 Mich. 218;
Brady r. Whitney, 24 Mich. 154; Grant v. Smith, 26 Mich. 201; Smith
«. Kennett, 18 ^fo. 154; Doering v. Kenamore, 86 Mo. 588; McKee v.
Judd, 12 N. Y. 622; Robinson r. Weeks, 6 How. Pr. 161; Butler v. N. Y.
Co., 22 Barb. 110; McKeage v. Hanover Co., 81 N. Y. 38; Birdsall v.
Davenport, 43 Hun, 552; [Lincoln Co. v. Allen, 82 Fed. 148; Howe i\
Johnson, 117 Cal, 37; Lawrence v. Wilson, 64 N. Y. Ap. Div. 563].
;

;
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yill-

notliinfT to tninsfcr

but n

rifrht

of action or rccnption

nothing more is meant than that
he has the chief one of the two elements of perfect ownership,
namely, the right of possession, and is, therefore, potentially
owner. This assumption is conceived to be well founded, and
that wlicn

is

culled owner,

lie is

supported by abundant authority.^

There

are,

however,

a few decisions and dicta to the contrary.^ These adverse
opinions all go back to a dictum of Mr. Justice Story: "I

know of no
personal

principle of law that establishes that a sale of

goods

invalid

is

because

they

not

are

in

the

possession of the rightful owner, but are withheld by a
wrong-doer. The sale is not, under such circumstances, the
sale of

a right of action, but

it is

the sale of the thing

itself,

and good to pass the title to every person, not holding the
same under a bona fide title for a valuable consideration
without notice; and n fortiori against the wrong-doer."'

Had

this

unfortunate dictum proceeded from a

guished source,
following.

It

less

probably would not have had

it

mny

be said of

it

that

it

its

distin-

present

involves a petitio

assuming without proof, and in contradiction of
all precedent, that the dispossessed owner really has something more than a right of action. What this something is

principi,

has never been defined, and,

it

is

submitted, for the reason

that non-existent things are incapable of definition.

Let us

test this

consequences.

AVe

dictum, however, by some of
will

its

practical

suppose that after the sale the con-

' In
ndditinn to the earlv Enplish authorities cited fupra, pp. .Si-35,
see Srolt v. Mr.Mpinr, 6 f'p. Cnn. C. P. 303; Murphy p. Dunhnm. 38
I'Vfl. Hep. 503, 50(>: Goodwvn v. I.lovd. 8 Port. •337; Brown r. I.ipsromb,
9 Port. 473; r)uiil<lin v. \Villiiims, 5 Alu. 1!)9; Huddlcston ». Huey, 73
Ala. .'15; I'<iv r. CochrJin, HH Alii. 353; Mc(".oon r. Ankc-nv. 11 III. USA;
O'Keofe v. Kellojrp, 15 III. 3t7; Tnylor r. Turner, 87 111. ijOfi (tembh);
Krieson v. I.yon, 3(i 111. Ap. 17; Stopdel r. Kupiitr, 3 \. K. Mnrsh. 13(i;
Younp r. Kerpuson, 1 I.itt. 398; Dnvis r. Herndon, 3!) Miss. +81; Wnrren r. St. Louis Co., 71 Mo. 531; Doerinp r. Kennmore, 86 Mo. 588;
Gnrdncr r. Adnms, 13 Wend. 3<)7; Blount r. Mitoliell. 1 Tnvl. (\. C.)
130; Mor(fBn r. Brndlev, 3 Hnwks, 159; Stedman r. niddlck. 4 Hawks,
S9; Overton r. Williston, 31 Pa. 155.
This note and the followinff are a revision of note 5, itiiprn, p. 35.
'
Brip .Snrnh Ann. 3 Sunin. 306, 311; Tome r. niiliois, 6 Wall. .H«;
Cnrfland r. Morrison. 33 Me. 190; Webber r. Davis, t-t Me. 117: Clark
r. Wilson, 103 Ma.ss. 319, 333-3 (»rwt>lp); nnhill r. Booker, 1 to Mass.
308, 311 (temble); Serat r. I'tlea Co., 103 N. Y. 681 (iemble) ; Kimbro
r. Hamilton, 3 Swan, 190,
Brig Sarah Ann, 3 Sumn. 306, 311.

AMES: DISSEISIN OF CHATTELS

67.

makes

vertcr, in ignorjiucc tlieroof,

vendor for
Will

it

full

compensation to
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conversion, and receives from him a release.

tiie

be maintained that

tlie

converter cannot hold the

And

chattel against the vendee?

yet if the title passed to
cannot be affected by a subsequent release by one who has no title. Again, we may assume that the vendor wrongfully makes a second sale, and
that the second vendee, being still in ignorance of the first

the vendee by the sale, that

recovers the chattel or

sale,

Must

value from the converter.

its

the second vendee surrender what he recovers to the

vendee?

first

title

discussion

Surely not.

But he must

Thirdly,

sound.

is

if

the dictum under

passed to the

the title

if

vendee, what becomes of the vendor's right of action?

Surely
he cannot recover the value of the chattel from the converter
after he has sold it to another.
But it may be urged he
will be entitled to nominal damages only.
Be it so. Suppose, then, that immediately after the sale the chattel

is

accidentally destroj-ed.

The vendor

damages, the vendee

get nothing, and the converter will

go

will

practically scot free.

It

the sale passes not only the
in the vendor's

name

is

will

recover his nominal

possible to say, however, that

title,

but also the right to sue

for the conversion.

But

this

hypothesis

may work

an injustice to the converter. If not sued for six
years his title will be perfect.
Suppose the sale to occur
near the end of the period of limitation, and that the vendee
can prove a conversion subsequent to the sale, as by a
demand and refusal, the statute would run for another six
years, which could not have happened in favor of the vendor
if there had been no sale.
In other words, the rule, Nemo
dare potest quod nan habet, would be violated.^
All these unsatisfactory results are avoided by the adoption of the opposite view, supported alike by precedent and
general reasoning, that a right of action

is

the

sum and

substance of the interest of a dispossessed owner of a chattel.

On

theory the sale of the disseisee's right of action has
the same operation as the assignment of a debt. The vendee
stands in the place of the grantor, but does not displace
this

him.
'

He

cannot accordingly extend the statute of limita-

See Overton

v.

WiUiston, 31 Pa. 155, 160.
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tions to the detriment of the converter.

vendor for
Sftlc,

vi'kie

ftltliouf^h

to the converter

who

wrongful, exf Inguislies

is

nil

release

by the

i^nornnt of the
r\^\\t

to

recover

makes him complete owner
of the chattel. And, finally, ii second purchaser from the dispossessctl owner, who in j^ood faith f^cts the chattel from
possession from the

liitter, iiiul

the converter, ma}' keep

so

furthermore, statutes existed
purchaser from a dispossessed
owner of a chattel to sue for its recovery in his own name,
there would be a complete harmony between the requirements
it.

If,

in all jurisdictions enahling the

of legal principle and commercial convenience.

In conclusion, then, the ancient doctrine of disseisin of
land and chattels was not an accident of English legal history, but

a.

rule of universal law.

Brian's dictum, that the

wrongful possessor had the property and the dispossessed
owner onlj- the right of property, rightly understood, is not
a curiosity for the legal antiquarian, but a working principle for the determination of controversies for all time.

»

68.

THE MYSTERY OF

SEISIN

By Frederic William Maitland *

ANY

one who came to the study of Coke upon Littleton

with some store of modern legal ideas but no knowledge

of English Real Property

Law

would,

it

may

be guessed,

at some stage or another in his course find himself saying

words such as these

:

—

'

Evidently the main clue to this

is

cisely this seisin

I cannot

is

But what preOwnership I know and

the notion of seisin.

elaborate labyrinth

tell.

possession I know, but this tertlum quid, this seisin, eludes

me.
On the one hand when Coke has to explain what is
meant by the word he can only say ^ that it signifies possession,

with this qualification however that

it is

not to be used

and that one who claims no more than a chattel
interest in land can not be seised though he may be possessed.
But on the other hand if I turn from definitions to rules
then certainly seisin does look very like ownership, insomuch
that the ownership of land when not united with the seisin
seems no true ownership.'
The perplexities of this imaginary student would at first
of movables

be rather increased than diminished
as I have convinced myself

and

if

he convinced himself,

tried to convince others, that

the further back we trace our legal history the more perfectly equivalent do the

come, that

it is

two words

seisin

and possession be-

the fifteenth century before English lawyers

have ceased to speak and to plead about the seisin (thereby
being meant the possession) of chattels.* Certainly as we
' This
Essav was originally published in the Law Quarterly Review,
1886, vol. II, pp. 481-496.
^
biographical note of this author is prefixed to Essay No. 1, in
Volume I of this Collection.
' Co. Lit. 17 a, 133 a, 500 b.
' Law Quarterly
Review, July, 1885. The Seisin of Chattels. I am
Indebted to Mr. ]SI. INl. Bigelow, Mr. H. W. Elphinstone, and a learned
critic in the Solicitors' Journal for several new examples, both very

A

592

VIII.

I'liOfEUTY (IS

GKSKHAL)

make our way from

the later to the older books we do not
seem to be moving towards nn age wlu'ii tliere was some
primeval confusion between possession and ownership. We
find ourselves

memory

of

debarred from the hypothesis that within time
two modern notions have been griuUmlly

tlicse

extricated from a vague ambiguous m-isin in which once they

In Bracton's i)ook the two ideas are as distinct

were blent.

from each other as they can possibly be. lie is never tired
of contrasting them.
In season, and (as the printed book
stands) out of season also, he insists
is

tliat gcisina

or possessio

quite one thing, dominium or proprictas quite another.

He

can say with Ulpian, Nihil commune habct possessio

cum

proprictatc}

There are some perhaps who would have for the student's
questionings a ready and brief answer, satisfactory to themselves

if

not to him.

If,

they would say, you are thinking

of ownership and applying that notion to English land,

you indeed
is

disquiet yourself in vain;

dismiss the idea;

not known, never has been known, to our law

country

not owned,

is

metliatel}'

it is

of the king.

The

;

land

it

in this

holden, holden immediately or

questioner miglit

lie

silenced;

doubt he would be convinced. In the first place he might
urge, and it seems to me with truth, that the theory of
tenure, luminous as it may be in other directions, sheds no
one ray of light on the strangest of the strange effects which
seisin and want of seisin had in our old law.
In the second
place he might appeal to authority and remark that Coke,
who presumably knew some little of tenures, speaks freely
ond without apology of the ownership and even the ' absolute
ownership " of land, while as to Bracton, who lived while
feudalism was yet a great reality, for lands and for cluittels
he has the same words, to wit, dominium and proprietas.
I

'

earlv nnd vprv Intc, of the use of the

word

teiitin

in

connfrfinn with

177, iilso I'aule v. Unodie. 3 Roll. Hep. 131.)
But n.s to the usiifre of the thirteenth century. I hnvc now, nftcr hnvin^
copied more than n thousand rnscs, no doiil)t whiitcvcr: tlic words
pottidro, pntKfssio nrc extremely rnrc, hut one cnn he seised of nnyI hnvc l<nown ii womnn nsscrt.
thinfr. even of n wife or of n luishnnd.
ohntfrls.

In

(.Sec Lilt. sec.

proof of her mnrrinpe, thnt she rcmnined

body after

.seised

of her hushnnd's

his death.

' Brncton,
f. 113, from Dig.
•Co. Lit 369 a, 17 a, b.

41.

9 (de acquir. vel amit. poss.) \3. 1 1.
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But

it

mny

and

well ho said,

this

fjOS

brings us to more profit-

able doctrine, that English law knew no true ownership of

land because the rights of a landowner who was not

seised,

modern conception of ownership. Deprive the tenant in fee simple of seisin, and he is left with a
right of entry. Even now this would he the most technically
fell

far short of our

correct description

might undergo a

of

been a right of entry

Until

right.

his

lately

further degradation

still

might be debased

it

;

into

his

right

from having
a mere right

of action.

Now

it is to the nature of these rights, whether we call
ownership
or no, or rather to one side of their nature,
them
that I would here draw attention. To simplify matters as

much

as possible

all estates

and

then becomes

we may

moment

for the

leave out of account

interests less than fee simple.

what

this,

is

The question
by

the nature of the rights given

our old law to a person who

is

lawfully entitled to be seised

of land in fee simple when as a matter of fact some other

person

is

seised? or (to use

words which

will

not be misunder-

stood though they are not the proper words of art) what
is

the nature of the rights of an absolute owner when some

stranger

is

in possession?

Such a student

as I have imagined

to find that possession

by

itself,

certain other elements such as

might

well be

prepared

or possession coupled with

good

faith

and colour of

title,

or possession continued for a certain period, would have certain legal effects, effects which

would consist

in

protecting

the possessor against mere trespassers, in entitling him to
recover possession

if

ejected

by a stranger,

in

depriving

the true owner of any right to obtain possession save

by

recourse to the courts, in at last depriving that owner of all

right whatever and conferring on the possessor a

title

good

men. He might expect too that in a system rich
in definite forms of action, some possessory some proprietary,
the outcome of different ages, these effects would be very
against

all

complicated

He

;

and certainly he would not be disappointed.

would, for example, find the ousted owner gradually los-

ing his remedies one by one. ..fi rst the remedy by self-hel p,
the n th ^ pn^spsgnry nssi?;ps, then the writs of entry, lastly

.
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th e very writ of riglit

i

rij^lit

Still all these

Uv would

tself.

j)u/zK' him, fur the rules

entry into a

(IN GEXKRAI.)

iis

licrc find

to the conversion of

n.

much

to

ri^ht of

of action seem to us (|uaint and arbitrary.

manifold and complex

effects of possession

and

and want of seisin, are of a kind known
and intelligible, partly due to formalities of proceilure and
statutory caprices, but tending in the main to protect the
possessor in his possession and uphold the public peace
dispossession, seisin

against violent assertions of proprietary right; analogies
may be found in other systems of law modern as well as
ancient.

But

this

far from

is

Seisin has effects of a quite

all.

The owner who

other kind.

is

not seised not only loses

remedies one by one, but he seems hardly to have ownership,

and

this,

not because

lands are held of the king, but be-

all

cause as regards such matters as the alienation, transmission,
devolution of his rights he seems to be in a quite different
position from that in which

we should expect to

find a per-

son who, though he has not possession, has yet ownership.

Let a few rules be repeated that were law until but a short
while since.
They are well known, but it may be worth
while to put them together, for they make an instructive
whole.

(1) Until the 1st of October 1845, a right of entry could
not be alienated among the living.'
In otlier words, the

owner who

An

is

not seised has nothing to

dislike of nminleiiance.

James Mansfield:
tions

sell

or to give away.

explaniition of this rule has been found in the law's

on

causes to

these

make

It

— 'Our

subjects,

may

be given

in

the words of Sir

ancestors got into very odd no-

and were induced by jiarticular

grow out of wrongful

estates

acts.

The

reason was the prodigious jealousy which the law always had
of pirmitfing rights to be transferred from one man to another, lest the poorer should be harassed by

transferred to more powerful persons.'

ism

is

of respectable antiquity

8 & 9 Vict c. 106, sec.
^riimdriiiht v. Fnrrnler.

«

•Co.

Lit.

il3 h;

:

it is

This

-

certainly as old as Coke's

fi.

Lamptfs

1

Tniinf.

rights being

hit of rational-

filS.

Ca»e. 10 Urp. *«

n.

"
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great, but scciningi}' most reasonable,^ jealousy of main-

tenance and ciianipcrty, of bracery and the buying of prctenccd

But

titles.

still

the explanation

seems

insufficient.

when we pass to some other
rules.
In passing, however, let us notice how deeply rooted
in our old law this rule must be.
We come upon it directly
we ask the simplest question as to the means of transferring
ownership. What is the one assurance,' the one means of
passirigwvnersTiij), kno wn to tli c^ common' law? Wh}', if we
leave out oi account litigi ous proc eedings real or fictitjous,
i t istlie feoff ment, and there must be livery of seisin, that
is,~(rcITvcrv of possess ion.
One cannot deliver possession to
another when a third person is possessing
so a right of
Or put it this way our
entry cannot but be inalienable.
Its insufficiency will be best seen

'

;

:

old law has an action which

thoroughly proprietary, which
raises the question of most mere right, the writ of right, the
only hope of one who cannot base his claim on a recent possession.

Yet

coun t upon

ev en in the

his

own

is

wr it of

r ight the

demandant

m ust

on the seisin of some ancestor ,

seisin or

title by descent
he cannot count on the
donor or vendor, for the seisin of him of whom
the demandant himself purchased the land availeth not.'
Tliis is a rule which can be traced from Coke to Bracton,^ a
rule of procedure, be it granted, but a rule which shows
plainly that he who has no seisin has nothing that he can
give to another. But to this matter of alienation inter vivos

and thence deduce a

;

seisin of a

we

'

will return.

(2) Before the 1st of January 1838* a right of entry
could not be devised by will.
About devises of course we

cannot expect much ancient common law. The question depended on the meaning of the statutes of 1540^ and 1542; *
but the manner in which these statutes were interpreted is
worthy of note. Throughout the verb used of the person
who is empowered to make a will is the verb to have. The
' Stubbs, Const. Hist.
»Co. Lit 393 a.
'Bracton, f. 376.

• 1

§ 295.

Vic. cap. 26, sec. 3.

«32 Hen. VHI, cap.
^34 Hen. VIII, cap.

1.

5.
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person who has Any nmnors, lands, tenements or heredita-

ments may dispose of them by
jiidf^fs

(lid

not

nnicli

like

But though some modem

will.

the interprctiition,

still

llie

old

interpretation wiis that the disseised owner has not any land,

tenement, or hereditament, and
leave

l)V his will.'

A

nothing to
shows plainly

therefore has

case from the year

l-lfiO

that before the statutes a similar rule prevailed;
validity to a devise under local custom

the testator should die seised, thoufjh

he need be seised when making the

it

to give

was essential that
was doubted whether
it

will."

(3) Until the 1st of January 18.'34<' sclsina fecit stipitem.
this when duly considered seems a very remarkable
rule, for it comes to this, that a landowner who has never

Now
been

in

possession has no right that he can transmit to his

heir, or in other words, that ownership

Such a person may be

is

not inheritable.

(to use a venerai)lc simile) the passive

through which a right will pass, but no one
by reason that he was this man's heir;
a successful claimant must make himself heir to one who was
seised.
But what explanation have we for this? A fear of
maintenance very obviously fails us, and as it seems to me
feudalism must fail us also, unless we are to suppose a time
when seisin meant not mere possession but possession given,
But for
or at least recognized, by the lord of the fee.
imagining any such time we have no warrant. It seems law
from the first that the rightful tenant can be disseised,
though the lord be not privy to the disseisin, and that the
'

conduit-pipe

'

shall ever get the land

disseisor will be seised whether the lord like

And

it

or no.

new stock of descent a very real possession was necessary.
The requisite seisin was not a right
which could descend from father to son
it was a pure
matter of fact. Even though there was no adverse possessor,
oven though possession was vacant, the heir was not put into
seisin liy his ancestor's death
a n entry, a real phys ical
to constitute a

;

;

Thr

rnsr<! nrc roUcrtcd in .Tnminn on Wills, 4th od., vol. 1, pp. 49,
Prrhnps Ihey Icnvc open sonic questions wliicli will never now be
Answered.
But the main doctrine seems beyond dispute. Sec Co. S
Urp. 3.5 n.
•Y. n. 30 Hen. VI. f. IS (Mich. pi. 23).
•3 4 4 Will. 4. c. IOC; Co. Lit. 11 b.
'

50.
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all

know

SEISIN

507

the old story of the

and who
was pulled out by the heels. It was certainly a nice problem
whether he possessed corpore as well as animo; but at any
rate on this depended the question whether he had been seised
and could maintain the novel disseisin against those who ex-

man who was

tracted him.

half inside half outside the window,

^

-*SJ

The Dower Act

(4)

of

1833'

for the first time

gave a

widow dower of a right of entry but for that statute the
widow of one who has not been seised goes unendowed. It is
true that in this case ' a seisin in law or a civil seisin ' would
answer the purpose of a seisin in deed.' ^ But this ' seisinN
only existed when possession was in fact vacant. A'
in law
man was seised neither in fact nor yet in law if some other
person had obtained and was holding seisin. If such an one
did not get seisin during the coverture his wife would get no
;

'

'

dower.

Here it may be remarked that seisin did to some extent
become a word with many meanings or rather shades of
meaning. The seisin which is good enough for one purpose
is

insufficient for another.

seisin

'

'

What

shall be said a sufficient

to give dower, to give curtesy, to constitute a stock

of descent, to maintain a writ of right ^

questions has

its

tions are due (1)

own answer.

But

— each

of these

I believe that the varia-

to the treatment of cases in which no one

has corporeal possession of the lands, and (2) to the application of the idea of possession to subjects other than lands,

namely, the incorporeal hereditaments, an application which
must necessarily be difficult and may easily be capricious.
No fictijlaug seisin in law was, so far as I am aware. ^ ever
attributed to one who however pfood his title wan f-jparly
dispossessed, t o one whos p ]arir was Viein .o withheld fro m
him by a stranger to the title And the ' seisin in law ' may
-

\

.

well set us thinking.
^8
S

«

A<!';.

&

4

f.

When we hear

that

^

is

B in law we

can

17. pi. 27.

^Vill. 4.

cap. 105.

'Co. Lit. 31 a.
^Co. Lit. IS b, 29 a, 31 a, 181 a.
'It may he more to the point that Mr. Challis (Real Property, p.
182) has written to the same effect. See Leach v. Jay, 9 C. D. 42.

i
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gcncrtxUy «haw an inference about past liistory:

been found convenient to extend to

^

—

it

1ms

a rule wliich was once

tliiiif^s wliii-li were ]i in deed and in truth;
was a time wlien A was not li even in hiw.
r"or n few but by no means all purposes we may say with
the old French lawyers, le mort saisit le vif;' the seisin in
law would, e. g. y;i\c dower, but it would not make a stock of

applied only to
in short, tlicrc

'

descent.

(5)

To

pive a husband curtesy seisin durinj^ the coverture

was necessary.
Ihoufjh

it

This rule has never yet been abolished,

has been somewhat concealed from view both by

Kcjuity and by statutes.

So far we have been concerned with

rules

which arc

still

generally known, and one of them, the rule about curtesy,

has not yet become a matter for the antiquary.

now

It

be-

some obscurer topics. Since
we arc sometimes assured that in one way or another the
stranfTQ effects of seisin and want of seisin are due to feudalism, we ought to ask how the rights of a lord were affected
by the fact that the very tenant,' the true owner, was out
of seisin and some other person in seisin.
Suppose tenant in fee simple is disseised and then dies
without an lieir, what can be plainer on feudal prineijiles
(feudal principles as understood in these last times) than

comes desirable

to pflancc at

'

that the land will escheat to the lord, that the lord will be
able to recover the land from the disseisor or from any person

who has come

to the land through or under the disseisor.''
was
not
But such
the law even in the last, even in the present
century, and if it be law now, a point about which I had
rather say nothing, this must be the result either of the
statutes which have deprived feoffments and descents of their

ancient efficacy or else of a convenient

Coke's day

it

seems to have been

.settled

forget fulness.

In

that from the orig-

inal disseisor the lord could obtain the laud either

by entry

or by action (writ of escheat), provided that he had not accepted the disseisor as tenant. If however before the death
of the disseisee the disseisor
seised leaving an heir, there

the lord had a tenant

in

by

made

a feofTiiient in foe, or died

was no escheat
title

;

'

at all,

he had, that

is,

'

because

a tenant

6S.
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Of a
not personally he charged with any tort.
there
of
entry,
from
a
right
right of action, as distinguished

who could

was no escheat ' such riglit for which the party had no
remedy but by action only to recover the land is a thing
which consists only in privity, and which cannot escheat
What is more, it had
nor be forfeited by the common law.'
been held that the most sweeping general words in acts of
attainder would not transfer such rights to the crown ; they
;

'

•were essentially

inalienable,

intransmissible rights.

But if we go behind Coke we find that .so far from the law
having been gradually altered to the detriment of the lords,
We come
if altered at all it had been altered to their profit.
to a time when there seems the greatest uncertainty whether
the lord can get the land from the very disseisor. The writ
of escheat, his only writ, distinctly says that his tenant has

do not wish to dogmatize about a very obscure
be enough to say that under Henry VII
Brian C. J. denied that the lord could enter or bring action

died seised.

I

history, but

it will

against the disseisor."

was so with the other feudal casualties. Coke says '
that if the disseisee die having still a right of entry and leave
an heir within age the lord shall have a wardship. Doubtless the law was so in his day, but the earliest authority
that he cites is from the reign of Edward III and to this
effect
' In
a writ of ward it is a good plea that the ancestor of the infant had nothing in the land at the time of
his death; for if he was disseised the lord shall not have a
wardship, neither by writ of ward nor by seizing him [the
It

—

^

Winchestei-'s Case, 3 Rep. 2 b.

may be convenient if I here collect in chronological order the
authorities as to escheat and forfeiture of rights of entry and
rights of action.
Reg. Brer. f. ]64 (F. N. B. f. 144); 27 Ass. pi. 38.
f. 136, 137; Fitz. Abr. Enfre Congeable, pi. 38 (Hil. 2. Ric. 2); 2 Hen.
*. f. 8. (Mich. pi. 37); 7 Hen. 4." f. 17 (Trin. pi. 10); 32 Hen. 6. f. 27
(Hil. pi. 16), comp. Litt. sec. 390; 37 Hen. 6. f. 1 (Mich. pi. 1); 15
Edw. 4. f. 14 (Mich. pi. 17), per Brian; 6 Hen. 7. f. 9 (Mich. pi. 4);
10 Hen. 7. f. 27 (Trin. pi. 13) ; 13 Hen. 7. f. 7 (Mich. pi. 3) ; Bro. Abr.
Eschete, pi. 18; Co. Lit. 240 a, 268 a. b; 3 Inst. 19; 3 Rep. 2, 3, 35 a;
8 Rep. 42 b; Hale, P. C. Part I, ch. 23; Hawk, P. C. Bk. 3, ch. 49, sec.
It will be noticed that none of
S: Burgess v. Wheafe, Eden, 177. 243.
these authorities, except perhaps the writ in the Register, is older than
the middle of the fourteenth century.
»3 Rep. 35 a; Co. Lit. 76 b.
'

It

main

GOO

heir], until

of
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tlic

temincy

ri^lit of action

II

hand,

if

escheat,

is

rccontinucd.'

there was no wardship.

Iho disseisor dii'd witliout an
if

But

'

lifir

at

On

events

nil

the lord Rot an

the disseisor died leaving an infant

iieir

the lord

a wardship, thouj^h

/

^

in either case his rights were dcfeasby the disseisee. In short, the lord must take his chance; I
it is no wrong to him if his tenant he disseised;
he cannot
V
prevent this person or that from acquiring seisin, yet thus
he may l)e a great loser or a great gainer. The law about >/
.seisin pays no regard to his interests.
Tiiere is another side to the picture we have here drawn.
He who is seised, though he has no title to the seisin, can
alienate the land
he can make a feoffment and he can make
a will (for he who has land is enabled to devise it by statute),
and his lieir shall inherit, sliall inherit from him, for he is a
and there shall be dower and there shall Ije
.stock of descent
curtesy, and the lord shall have an escheat and the king a
to give and to forfeit.'
forfeiture, for such a one has land
This may make seisin look very much like ownership, and in
truth our old law seems this (and has it ever been'
changed?-) that seisin flni^ fTJVP ""'i ^'rship fymd ag ainst
all save thosc^wlio havc]T) ettcr bec au se <)l(| vr ti*'"-— N'ever'tlicless we err if we i)egin to think of seisin as ownership or
any modification of ownership; after all it is but possession.
A termor was not seised, but certainly he could make a feoffment in fee and his feoffee would be .seised. This seems to
have puzzled Lord ^lansfield,' and puzzling enough it is if
we regard seisin itself as a proprietary right, for then the
termor seems to convey to another a right that he never'
had.
But when it is remembered that substantially seisin
is possession, no more, no less,
then the old law becomes exf^ot

>

ihlc

I

\

the other

;

;

'

•

plicable.
My butler has not possession of my plate, he has
but a charge or custody of it
fraudulently he sells it to a
;

Fitl!.

*.Src

p.

Abr. narfh. pi. 10,
v. Whillock, L. R.

Ather

1

Q. B.

1.

Holmes,

Common Law,

5«.

' 1 rpfcr of course to Taylor v. Jlordt. 1 Burr. fiO, a case which profoundly ellssntisflcd the prrnt ronvrynnrrrs of the Inst rrnfury, nnd
which hiis Intely piit Mr. Ch/illis to his Greek (RenI Property, p. 32i)).
Butler's note on this rnse (Co. Lit. 330 b) seems to me the best modern account of seisin that we have.

I
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silversmith

;

who has no

another to acquire

seisin.

But,

it

will

:

be urged, the termor's feoffee

difficulty) acquires
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now luis possession so with the
but who by a wrongful act enables

the silversmith
seisin,

termor,

OF SEISIN

an estate

in fee

(here

simple and no

is

the

less estate

what of the silversmith who buys
has possession, and in a cer*
tain sense he possesses as owner; he claims no limited interor interest.

Certainly, and

of the fraudulent butler.'

est,

He

such as that of a bailee, in the goods.

•would best be described at the present

How

his rights

day we need not

dis-

say that at least if an innocent purchaser, he has ownership good against all save
Regarded from
those who have better because older title.'

cuss, but it seems plausible to

point of view the termor's tortious feoffment is no
anomaly. It is true that in ou r modern law ther e may be
nothing very analogous to the process whereby an infirm
title gained strength as jt p assed from man to man, the
this

ousted owner losing the right to enter before he lost the right
of action

;

still it is

conceivable that in the interests of public

peace law should, for example, permit me to take my goods
by force from the thief himself, but not from one to whom
the thief has given or sold them, nor from the thief's executor.

Thus would my entry be

tolled

and

I should be

put to

my

action.''

But

by the way, for the position of the non-possessed
more interesting and less explicable than that of the
possessed non-owner.
Now we seem brought to this, that
ownership, mere ownership, is inalienable, intransmissible;
neither by act of the party nor by act of the law will it pass
from one man to another. The true explanation of the foregoing rules will I believe be found in no considerations of
public policy, no wide views of social needs, but in what I

owner

this

is

Holmes, Common Law, p. 241.
'Coke (Co. Lit. 945 b) says that 'by the ancient law' the entry
of the disseisee was tolled not only by a descent cast, but by the disseisor's feoffment followed by non-claim for year and day.
There was
very similar law both in France and in Germany, as may be seen at
large in Laband, Die Vermogensrechthchen Klapen, and Heusler, Die
*

Oewere.

I have never been able to find definite authority for Coke's
statement, but it looks to me very probable.
It deprives the descent
cast of its isolated singularity, and fits in with the learning of fines.

VIII.

COL>

PHorKHTV

shall venture to describe

iis

(IX

GKSKUAL)

a mentiil incapacity, an inability

to conceive that mere rights can be transferred or can pass

from piTson
obvious;

to person.

tlie

transfer

is

Tilings can be transferred;
visible to the

that

is

eye; but how rights?

you have not your rights in your hand or your pocket, nor
can you put them into the hand of another nor lead him into
tliem ami bid liim walk about witliin their metes and liounds.
'

But,'

sense;

the accomplished jurist,

says

when a

gift

is

made

'

this

is

plain

non-

of a corporeal thing, of a sword

if at the same
a change of possession, that is another matter;
whether a gift can be made without such a change of possession, the law of the land will decide; but every gift is a
transfer of ownership, and ownership is a right or bundle

or a hide of land, rights are transferred
time there

of rights;

;

is

if

gift be possible, transfer of rights

is

possi-

That, I should reply, doubtless is so in these analytic
times
but I may have here and there a reader who can remember to have experienced in his own person what I take to
be the history of the race, who can remember how it flashed
across him as a truth, new though obvious, that the essence
of a gift is a transfer of rights. You cannot give what you
have not got:
this seems clear; but put just the right
accent on the words give and got, and we have reverted to an

ble.'

;

—

way of thinking. You can't give a thing if you haven't
got that thing, and you haven't got that thing if some one
else has got it.
A very large part of the history of Real
Property Law seems to me the history of the process whereby

old

Englishmen have thought themselves free of that materialism which is natural to us all.
But it will be said to me that this would-be explanation
is untrue, or at best must take us back to a merely hypothetical age of darkness, because from time immemorial there
were rights which could be transferred from man to man
without any physical transfer of things, namely,
the incorporeal hereditaments which lay in grant and not in
livery.'
In truth however the treatment which these rights
receive in our oldest books is the very stronghold of the
doctrine that I am propounding.
They are transferable
just because they are regarded not as rights but as things,
'
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because one can become not merely entitled to, but also
seised and possessed of them, corpori-nlly seised and posSeisin,

sessed.

it

may

cannot be delivered;

he,

I

cannot

put an advowson into your hand, nor can an advowson be
ploughed and reaped nevertheless the gift of the advowson
will i)e far from perfect until you Iiave presented a clerk who
has been admitted to the church. In your writ of right of
advowson you shall count that on tlie presentation of yourself or your ancestor a clerk was admittec^, nay more, that
your clerk exploited the church, took esplees thereof in
tithes, oblations and obventions to the value of so many
shillings.'
But we may look at a few of these things incorporeal a little more closely.
;

And
These,

then

first
it is

of the land

of

seignorics,

said, lie in grant.

But

reversions,

remainders.

for all that the tenant

must attorn to the grantee; the attornment

is

necessary to perfect the transfer of the right.
Such was
the law in 1705.- Whence this necessitv' for an attornment.'*

—

It may be replied
Here at all events is a feudal rule.
Just as (before the beginning of clear history) the tenant
could not alienate the land without the lord's consent, so in
:

the reign of Queen

Anne

the lord could not alienate the

seignory without the tenant's

attornment.

personal bond between lord and vassal;

ment

is

There was a

the need of attorn-

to start with the need of the tenant's consent, though

certainly in course of time he could be compelled to give

that consent.

Now

it

may

not be denied that

ence was at work.

To deny

this

in this

region feudal influ-

one must contradict Brac-

But the sufHciency of the explanation should not be
admitted until some text of English law is produced which

ton.

says that the tenant can as a general rule refuse consent to
' Capiendo
inde expleta; this phrase conveys a sense of manifest
and successful achievement. When the possessor takes a crop from his

seisin; his seisin is now explicit.
See
There is a great mass of information in
Ducange, s. v. expletum. Coke, 6 Rep. 58, gives almost the true meaning, though his etj-mology is at fault; he derives the word from expleo
(instead of explico) and says that tha grantee of a rent hath not a
perfect and explete or complete estate until he hath reaped the esplees, scilicet the profit and commodity thereof.
^4 & 5 Ann. c. 16. sec. 9.

land, he achieves, exploits his

Skeat,

s.

v.

explicit, exploit.

604
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(IX

Brncton docs say that except

alicniilion.

cases tlicre ciui be no tnuisfcr of

consents

;

GEXERAL)

homage

on the other iiand he says

exceptional

in

the tenant

uiiipss

tliat all

other services

can be transferred and the tenant shall be attorned velit
It is of course possible to repard this state of things

nolit.^

as transitional, to urge that in Bracton's

day the tenant had

already lost a veto on alienation that he once had ; but before we ad()})t this theory let us see how nnich less ground
it

covers than the rules which have to be explained.

(«) The doctrine of attornment holds good not only of a
seignory and of a reversion but of a remainder also * but
;

between the remainderman and the tenant of the particular
estate there is no tenure, no feudal bond.

Much

good when what has to
(immediate
freehold) but that
be conveyed is
land is in lease for years. Here the transfer can be made in
one of two ways. There may be a grant and then attornment will be necessary,' or there may be a feoffment. But if
(b)

the same doctrine holds
the land

there

is

itself

to be a feoffment, either the termor

must be a con-

senting party or he must be out of possession.'*

termor chooses to

sit

upon the land and say

'

I will

If the

not

go

olT

and I will not attorn myself,' there can be no effectual grant,
recourse must be had to a court of
no effectual feoffment
law.
But surely it will not be said that in the days of true
feudalism, when, as we are told, the termor was regarded
much as his landlord's servant, he had a legal right to prevent his landlord from selling the land?
(r) The doctrine of attornment holds good of rents not
:

incident to tenure."

The

terre-tenant will not hold of the

grantee of the rent, nevertheless he must attorn
is

in

to have

firfl

Coke," and even as

if

it

is

at

The

is

it

the present day, seems to

very suggestive of an ancient mode of thought.
is

the grant

Indeed the learning of rents as

efficacy.

me

rent

regarded as a thing, and as a thing which has a certain

'
Brnct. f. 81 b, 82. Tlie writs for compelling attornment arc the
Quill juris riamat nnd the Pfr quae trrritia.
•Co. lit. 309 a; Lit. sec. 560.

Lit.

sec.

.5fi7.

'Co. I.if. IS h; Bellinrorth't Caie, 9 Rep. 31, 39.
•Co. Lit. 311 b.
* Brediman't Case, 6 Rep. 56 b.

;

68.
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you may be seised, phys;
you have no actual seisin until you
have coins, tangible coins, in your hand. On getting this
in modern times a vote for
actual seisin much depended
Parliament.'
An attornment would give you a fictitious
'seisin in law;' notliing but hard palpable cash would give
you seisin in fact. Such an incorporeal hereditament as a
rent can be given by man to man just because it occasioncorporeity (if I

so speak)

ically possessed of it;

;

ally

becomes corporeal under the accidents of gold or

silver

this seems the old theory.

Now as to attornment, a valuable analogy lies very near to
our hands. Suppose tliat we shut Coke upon Littleton and
open Benjamin on Sales. Describing what will be deemed
an ' actual receipt ' of sold goods within the meaning of the
Statute of Frauds, 'Mr. Benjamin writes thus:
'When

—

the goods, at the time of the sale, are in the possession of

a third person, an actual receipt takes place when the vendor,
the purchaser, and the third person agree together that the

goods for the vendor and shall
All of the parties must
join in the agreement, for the agent of the vendor cannot
be converted into an agent for the vendee without his own
knowledge and consent.' ^ This is familiar law, and surely
it explains much.
Baron Parke used a very happy phrase
when he said that there is no actual receipt ' by the buyer
' until the bailee has attorned,
so to speak to the buyer, a
happy phrase for it explained the obscure by the intelligible,
the old by the modern.^
Without transfer of a thing there is no transfer of a
latter shall cease to hold the

hold them for the purchaser.

.

.

.

'

'

right.

Starting with this

in

our minds, how,

let

us ask, can a

reversioner alienate his rights when a tenant for
seised,

how can a tenant

in

fee

life

is

simple alienate his rights

^Orme's Case, L. R., 8 C. P. 281; Hadf eld's Case. ibid. 306. The
Reform Act (48 Vict. c. 3, sec. 4) has, one regrets to say, made
improbable that we shall have in the future similar displays of an-

last
it

tique learning.

^Benjamin, Sales, 2nd ed., p. 132.
'Farina v. Home, 16 M. & W. 119. I believe that it was Parke, B.
who first introduced the term attornment into the discussion of cases
concerning the sale of goods; but in this I may be wrong.
'

'

;

GOG

when there

The

PROPERTY

17//.

n termor on the Iftnd?

is

person who

thiit lie

Tliorc

holds for or under

purchaser.

tlie

but one answer.

is

power must ncknowlod^e

the thinp in his

hiis

GENERAL)

(IS

If he does

tliis,

we may say (as we do say when construing the Statute

tlicn

of Friuids) that the purcliiiscr hiis
thiuf^ in

question.

It is I

other theory througli

The

admit

'

carry

'

the

or any

tiiis

the intricacies of our old land law.

all

came

fact that in course of time there

recognized possessions,

actually received

difficult to

first

to be two legally

the old-fashioned possession or

which no termor can have (posscssio ad asxisas), and

seisin

then the new fashioned possession which a termor can have
{pos.ieii.no

ad brcvc dc

may have

to start with,

tran.igrc.ssione),

complicates

what,

But the clue

been a simple notion.'

—

some words of Britton:
tenant in fee wants
to alienate his land, but there is a farmer in possession
until the farmer attorns there can be no conveyance, car la
.sciifine del alienour sei continue fouz jiiirs par le fermcr,
qui ti.sc sa .scinine en le noun le lessour; - the seisin is held for
is

given us

in

the alienor until the farmer consents to hold

So when

the person on the land

doubtless he

but the overlord also
older books put

nico

.led

it,

tenant

it

for the alienee.

in fee simple,

on his own behalf, seised

seised

is

is

in

seised, seised of a seignory, or, as the

is

he holds the land in service {non

in servicio)

;

here

demesne,
in

domi-

he holds the land by the body of his

tenant; he can only transfer his rights

if

he can transfer

when the tenant
admits that he is holding under a new lord.^ So with a rent
wlwi'h
issues out of the land ' we cannot make a rent issue
seisin of the

seignory;

he transfers

seisin

;

'

out of land, or turn the course of a rent already issuing,
unless

we can get

"f the land,
the rent.
'

is

ut tlie land;

inlrrdirla.

if

some one

else

has possession

he that has the power to start or to divert

This phrase

have framed

I

nd

»io

it

my

'

a rent issuing out of land

I.ntin phrnscs

.Seisin,

we may

'

would

on the model of Snvipiy's poiiei-

say,

is

'

a.ssiic-possession.'

"

nritton, vol. 9. p. 303.
" I
nm not sure thnt it wns ever teehnirnlly corrert to sny that the
overlord is seised of the land; l>iit in thirteenth century rnses, he eertninly hiis and holds the land, he has and holds it not in demesne, hut
in service.
.Sec Hr. f. 43:?, 43;?.
I have seen many cases to this effect;

and

I

have seen nunquam aliquam teitinam habuit

in tircici*.

MC

in

dominico nee
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seem to us very wonderful and very instructive, had wc not
heard it so often. What a curious materialism it implies!
Bracton's whole treatment of res incorporalcs shows the
san»e materialism, which is all the more striking because it
is expressed in Roman terms and the writer intends to he very
analytic and reasonable.

Jura are incorporeal, not

to be

seen or touched, therefore there can be no delivery (traditio)

A gift of them, if it is to be made at all, must be
a gift without delivery. But this is possible only by fiction
of law.
The law will feign that the donee possesses so soon
of them.

as the gift

is

made and although he has not y^et made use
Onh' however when he has actually

of the transferred right.

used the right does his possessio cease to be

fictiva and become vera, and then and then only does the transferred right
become once more alienable. ^
Of all these incorporeal things by far the most important
in Bracton's day and long afterwards was the advowson in
gross, and happily he twice over gives us his learning as to
its alienability with abundant vouching of cases. ^
To be
brief
If ^ seised of an advowson grants it to B, and then
the church falls vacant, B is entitled to present.
Thus far
have advowsons become detached from land. But if before
a vacancy B grants to C, and then the parson dies, who
shall present.?
Not C, nor B, but A. Not C, for though B
had a quasi-possession when he made the grant he had no
real possession, for he had never used the transferred, or
partially transferred, right
he had nothing to give; he had
nothing. Not B, for whatever inchoate right he had he has
given away.
No, as before said, A shall present, for the
only actual seisin is with him.
One has not really got an
advowson until one has presented a clerk and so exploited
:

—

;

one's right.

We may
later.

The

take up the learning of advowsons some centuries
following comes from a judgment not unknown

to fame, the
illustrating
'Bracton,
^Bracton,

judgment of Holt in Ashby v. White. ^ He is
the doctrine that want of remedy and want of

f.

S3 h.

f.

54. 55. 246.

'Ld. Raym. 938,

953.

See Nichols, Britton,

vol. 2, p.

185, note

f.
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right are

all
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one.

'

simple, before any

months to pass

As

if

a purchaser of an advowson in fee

presentment, suffer an usurpation and

quare imjicd'tt lie has
advowson, because he has lost his quare
impiilit which was his only remedy
for he could not maintain a writ of ri<rht of advowson and although he afterwards usurp and tlie anil the advowson descend to his heir,
yet the heir cannot be remitted, but the advowson is lost for
ever without recovery.' So, as I understand, stood the law
before the statute 7 Ann. c. 18.
It comes to this, that if
the grantee who has never presented suffers a usurpation,
and does not at once use a special statutory remedy, his
right, his feeble right, has perished for ever.
Writ of right
he can have none, for he cannot count on an actual seisin.
Very precarious indeed at Conuuon Law was the right of the
grantee who had not y<-'t ac(]uired what could be regarded as
a physical corporeal possession of a thing. Indeed when we
say that these rights lay in grant we use a phrase technically
correct, but very likely to mislead a modern reader.
Space is failing or I would speak of franchises, for even
to negative franchises, such as the right to be quit of toll,
does Bracton apply the notion of seisin or possession
and
hix

witiiout lirin^ing his

lost his ri^ht to the

;

;

'

;

the more the history of the incorporeal hereditaments
plored, the plainer will

it

is

ex-

be that according to ancient ideas

they cannot be effectually passed from person to person by
written words:

there

is

seisin

of them, possession of them,

no complete conveyance of them without a transfer of possession, which, when it is not real must be supplied by fiction.
But now if we put together all the old rules to which
reference has here been made (and I will ask my readers
to fill with their learning the many gaps in this brief argument), docs

it

not seem that these

ancestors, which Sir
causes,'

were

in the

very odd notions

'

James Mansfield ascribed to

'

'

of our

particidar

main due to one general cause?

They

point to a time when things were transferable and rights

were

not.

Obviously

things

arc

transferable,

but

how

rights?
'Stat. Wrstm. fho .Spcond (n Kdw.
stated by Ulackstone, vol. 3, p. 2+3.

T),

c.

5.

The law

Is

clearly
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And

hero

us

let

(iOO

romcmber the memorable fact that the

chose in action became assignable but the other day. The
inalienability of the benefit of a contract, like the inalienability of the rights of tho disseisecl owner, lias been set dowii

that useful, hard-worked

'

jealousy of maintenance.

examination

in

tii

particular cause,' the prodigious

The explanation has not

the one case,' I doubt

it

will

stood

stand examina-

According to old classifications the beneand the right to recover land by litigation,
stand very near each other.
The land-owner whose estate

tion in the other.
of a contract

fit

has been

'

turned to a right

'

(a significant phrase) has a

There is a contrast
rem and jus in personam, namely, that between right and thing. Of maintenance there is, I believe, no word in Bracton's book, but that
there can be no donatio without traditio is for him a rule
so obvious, so natural, that it needs no explanation, though
it ma}' be amply illustrated by cases on the rolls.
What the
thing

in action,

a thing in action real.

more ancient than that between jus

in

Roman law may have hardened
sharpened
the
rule,
but
it
seems ingrained in the innerand
structure
of
our
law.
most
I am far from saying that within the few centuries covered by our English books it has ever been strictly inconceivable that a right should be transferred without some
transfer of a thing, or without some physical fact which
could be pictured as the use of a transferred incorporeal
thing. Should it even be proved that the Anglo-Saxon charter or
book passed ownership without any transfer of
possession, this will indeed be a remarkable fact, but far from
thirteenth century learned of

'

'

proof consist of royal grants.
been able to do many marvellous feats not to be done by common men, and we know
that ages before the year 1875 the king could assign his
decisive, particularly if the

The king

in council

chose in action.

may have

But

old impotencies of

mind give

rise to

rules which perdure long after they have ceased to be the

only conceivable rules, and then new justifications have to be

found for the wisdom of the ancients, here feudalism, there
a dread of maintenance, and there again a hatred of simony.
'

Pollock, Principles of Contract, 4th ed., Appendix, Note G.
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as the rules are unrepciilcd this rationalizing process

must continue; judges and text-writers

find themselves

com-

work these archaisms into the system of practical
intelligible law.
Only when the rules are repealed, when we
pelled to

can put them all together and look at them from a little
distance, do they begin to tell their true history.
I have
here set down what seems to me the main theme of that history. For this purpose it has been necessary to speak very
briefly and superficially of many different topics, about every
one of which we have a vast store of detailed and intricate
information. Before any theory such as tiiat here ventured
can demand acceptance, it must be stringently tested at
every point and other systems of law besides the English
should be considered.
But it seemed worth while to draw
notice to many old rules of law which we do not usually connect together, and to suggest that they help to explain each
other and are in the main tiie outcome of one general cause.'
There is one nilc of our present Common I,aw which, were It very
would ninkc niiirh iipninst what I hnvr snid. the rule, nnmoly, that
the ownership of movables ean lie transferred by mere apreement, by
barpiiin and sale without delivery.
have not forpotten this, but it
I
seoMifd impossible to discuss in a paper already too miscellaneous a
question which has divided two masters of the Year Books.
Serjeant
Manninp has maintained that the rule is quite modern. Lord BlackI'urn, on the other hand, has foimd it in the books of Kdward the
Fourth. He was not concerned, however, to trace it any further, and
it seems to me that the law of an earlier time required a chanpc of
possession on the one side or the other, delivery or part-deliverj' of
Perhaps at some
the poods, pajTnent or part-pannent of the price.
future time I may be allowed to state what 1 have been able to find
about this matter.
.Since this article was in print examples (a. D.
1305) of pleadinps referrinp to the seisin of chattels have lieen broupht
to my notice by Mr. d. H. Bl.ikcsley: sec Rcpistrum Palatinum Dunelinensc (cd. Hardy), vol. 4, pp. 15, 49, 03, 73.
'

old,

THE HISTORY OF THE ACTION OF EJECTMENT IN ENGLAND AND THE UNITED STATES'
69.

By Arthur George Sedgwick *
AND Frederick Scott Wait ^
§1.

— The

which the

by
now

action of ejectment, the legal proceeding

title

to land in most of the United States

is

usually tried, was originally an action of trespass brought

by a lessee or tenant for years to redress the injury inflicted
upon him by ouster or amotion of possession. The lessee
merelj' recovered damages for the loss of the term and of
the possession, the measure of these being usually the mesne
profits of the land

from which he had been

evicted.

It

was

a purely personal action, in which neither lands nor tenements were recoverable, as opposed to a real action, in which

a freehold interest in land was recovered or possession
awarded.
The remedy of ejectment, as subserving the uses of a real
action, in which important character we are about to consider it, has been termed " a modified action of trespass,"
•This Essay forms part of a "Treatise on the Trial of Title to
Land, including Ejectment, Trespass to Try Title, Writs of Entry, and
Statutory Remedies for the Recovery of Real Property" (Xew York:
Baker, Voorhis, & Co., 1886), 2d edition, being pp. 1-17 of Chapter I,
with a few omissions.
"
Member of the Xew York Bar. Harvard University, A. B. 1864',
LL. B. 1866; editor of the American Law Review, 1873; lecturer on law,
Lowell Institute, Boston, 1885.
Other Publications: editor of the 5th, 7th, and 8th editions of (his
father) T. S. Sedgwick's Treatise on the Measure of Damages, 18691890; Constitutional Protection of Property Rights, 1889; Elements of
Damages, 2d ed. 1909.
^ Member
of the New York Bar.
L^nion College (Albany Law
School), LL. B. 187-t; Secretary of Barnard College for Women (Columbia University) Secretary of the Legislative Committee of the New
;

York Bar

Association.
Other Publications: Fraudulent Conveyances and Creditors' Bills, 3d
ed. 1897; Insolvent Corporations, 1888; and articles in legal journals
and encyclopedias.
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hut more ftccuratcly speaking, the change effected was an
cnliirgcincnt of the original remedy rather tlian a modification of
§ 2.

it.

— The

common law

furnished an endless numhcr of

real writs to determine tlie rights of

sion of, a freehold estate.'

The

property

in,

or posses-

highest tcclmical

skill

and

learning were requisite to comprehend luid define the nature

and j)urposes of these various writs, the distinctions hetween
which were refined, abstruse, and often scarcely percej)tible.*
In personal actions, however, there were never many writs
at common law.
This very scarcity made personal actions
attractive in early times, the pleader being seldom at a loss
to know which writ to choose; while in real actions the
most experienced practitioner, exercising the utmost care,
frequently sued out a real writ of the wrong degree, class,
or nature, thereby rendering the proceeding of no avail, and
frequently imperiling the demandant's right to the proper

writ or renicdy.

Not only were

the distinctions between real

writs very technical, and the selection of the proper writ a
delicate task, but the proceedings under them were so in-

conveniently long, tedious,

and

and the resources
judgment wlieii obtained

costly,

for delays so numerous, that the

was often a tardy and inadequate remedy.'
§3.

— In

real actions the practice required the

demand-

ant to set forth upon the record, with the utmost exactness

and precision of statement, his legal title.* Great technical
skill and ingenuity were requisite to select, frame, and adapt
the count to the nature and circumstances of each particular
case.

A

variance of scarcely a hair-breadth between the

writ and the count (or pleading), or between the count and
Soc chnp. 11.
•Sec ««3, 5. 6.
See 5 45. Booth on RenI Actions,
'

Doe d. Hodsdcn r. Sfnple, ?
Steams on I*fiil Actions, p. U9;

p. 1.50.

T. R. fi«t. per Lord Kenyon.
See
Reeves' Mist. F.np. I.nw (ec). ISSOV
vol. 1, p. sJH.
Mr. Reeves says: "The precision of ttie proceeding in
real actions, where the matter in question was thoroiiphly canvassed in
pleading, and reduced to a simple point before it was trusted to a jiirr,
is thoiijrht to lie ill changed for the present course, (by ejectment,)
where the whole cpicstion is at once sent in the pross to trial upon the
general issue, without any previous attempt to simplify or decide It
with less circuity and expense." Reeves' Hist. Eng. Lowj vol. 4, p. 241,
*
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the evidence, was frequently fatal to the demandant.

fil.'i

Equal

precision and nicety of statement were required to interpose

a meritorious pica, or to defend or defeat tlie action while
the power of amendment as understood and permitted in
modern times was wholly unknown, and even the limited
power which the courts possessed was exercised with reluctance. " At common law," says Baron Gilbert, " there was
;

very
§

little

4.

room

for

amendments."

— The Statute

effectual Stat.

*

of 8 Henr}' VI, ch. 9, rendering

15 Rich.

II, ch. 2, furnished

entry to recover possession of land,
causes assigned by Sir

^

Matthew Hale

real actions, or assizes, in the reports

Edward

IV, Richard III, and

more

a writ of forcible

which

is

one of the

for the scarcity of

during the reigns of
It is the gen-

Henry VII. ^

eral belief that the idea of giving ejectment the effect of

a real action originated from the practice and procedure
under this statute concerning forcible entries.
We may
observe that prior to the use of ejectment by tenants for
years to recover unexpired terms, the technical learning as

management of real actions began to be less known
and understood, and was speedily becoming a lost art.
The same distinguished writer observes, concern§ 5.
ing the pleadings at this period (1422 to 1509), that " the
pleaders, yea, and the judges too, became somewhat too curito the

—

ous therein, so that that art or dexterity of pleading, which,
in its use, nature

and design, was only to render the fact

plain and intelligible, and to bring the matter to judgment

with a convenient certainty, began to degenerate from Its
primitive simplicity, and the true use and end thereof, and
to become a piece of nicety and curiosIt_y."*

and repetition

ity

IMuch prolix-

in pleading, and the miscarriage of Im-

portant causes resulted by reason of small mistakes or trivial
refinements and subtleties In practice.

The

rules of plead-

ing were so severe that the action abated if the same thing
was twice demanded in the writ * or if by mistake too many
;

•

Gilbert's Hist,

and Prac.

Common

Pleas, p. 107.

'See §94.
'Hale's Common Law (ed. 1794). p. 301.
"Hale's Common Law, p. 301.
'Stearns on Real Actions (2d ed.), pp. 86-134; Booth on Real .\etions

L

(Am.

ed.,

1808), p.

2.
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demandants had been joined;' or if the tenant pleaded nontenure where the demandant chiimcd more land than tiie
tenant was possessed of;' or if the demandant had hy mistake dcclareil on the seizin of
father.^

Nor

father instead of his grand-

l>is

could the demandant abridge his demand,*

thoufrh he might enter a nolle prosequi as to a distinct part
claim.'"'
The substantial merits or justice of the cause
were frecjucntly overlooked or disregarded by the judges,
and the action or defense wrecked by some frivolous variance
or captious objection bearing no relation to the merits of

of the

the controversy.
It

nmst be remembered that some

be brought in a particular court;
particular persons;

had

others, for

real actions " were to
some lay only between

and against those only who

other circumstances
were
requisite
antecedent
bringing
the action.""
that
to
was
an era of critical precision in pleading and practice,
It
This is what led Lord
substance being sacrificed to form.
particular

with

estates,

various

Mansfield to observe that the modern action of ejectment

was " invented under the control and power of the court,
for the advancement of justice in many respects; and to
force the parties to

entangled
§ 6.

go

to trial on the merits, without being

in the nicety of

— Parliament

or attempt to

rid

pleadings on either side."'

did not interpose to reform these evils,

real

actions

of the

intolerable

abuses

which sprang from them.
The duty devolved upon the
courts to correct, without legislative aid, the evils which they
had themselves created and fostered. Real writs became not
only a source of oppression and injustice to suitors, but of
scandal and reproach to the system of remedial law of which
they formed a part.
'.Sec Trent r.
'.See Stenrns

By vouching

over,**

demanding

^new,*

McMnlion, 3 Orcenl. (Mc.) 1?0.
on Honl .\ctions (.M cd.), p. 181 (209).

'Ibid, p. 186 (215).
* Com. v., title Aliridpnent A, 2.
'.Somes r. Skinner, lf> Mnss. S-VS. 357.
•Reeves' Hist. F.np. I.iiw, vol. i, p. 60.
'.\slln V. Pnrkin, 2 Burr. 665, 669.
* Cnlling
In a grantor who had warrnntetl the

title

to

defend the

action.

•This consisted In the Issunnce of n writ reqiiirinjr the sheriff to
cause tl)e tenant to have view of the land in dispute, wliich the demand-

i

-
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practitioiuT could prevent the

joinder of issue tern) after term for j'cars, and the trial of
the action was frequently delayed until one of the parties
died,

whereupon the

wliole

proceeding abated, and a new

writ Irecainc necessary.
§ 7.

— We

can,

therefore,

easil}'

imagine

with

what

eagerness both court and counsel availed themselves of the
loophole which was at length discovered, by means of which

the questions ordinarily'

raised

in

a

real

action

could

be

brought up and decided in a personal action, and, at least
so far as possession was concerned, tlie results of a real action attained in a simple action of trespass.
By this means
the title to real estate was tried in a proceeding " shaped
and moulded by the court in such a manner as to relieve
it from many of the technical difficulties which encumbered
the ancient real actions." ^
The change was probably too
radical and went too far.
While it relieved the plaintiff of
many embarrassments it sent the unfortunate tenant to trial
without specific knowledge of the character of the title
which was to be proved against him.

—

is impossible to trace with precision, at this
immediate circumstances which led to the sudden
abandonment of real writs. The reasons assigned bj"^ the

§ 8.

It

late day, the

fragmentary and imperfect.
Mr. Sergeant Adams, who wrote early in the century, says,* that
" neither the causes which led to this important change, nor

early writers are

ant was required to point out to the tenant, indicating the metes and
bounds.
' This
was a petition for help, as. for instance, calling in a reversioner or other interested party, to aid in the defense of the writ.
'See Pierce v. Jaquith, 48 N. H. 231.
•See Crandall v. Gallup, 13 Conn. 366, 371.
•Adams on Ejectment (4th Am. ed. 1854, by Waterman), p. 10, *9.
We have, in writing this chapter, made use of ]Mr. Adams' excellent
work on Ejectment. This book is the highest authority as to the early
practice and procedure in the remarkable action of which it treats, but
its usefulness has been superseded in America by the radical changes
effected by modern legislation in our system of remedial law, more especially by the abolition of the fictions.
Cole on Ejectment (Sweet,
London), appeared in 1857. The learned author observes in his preface,
that " the Common Law Procedure Acts of 1859 and 1854, and the New
Rules, have rendered all previous Treatises of Ejectment of little or
CO value" in England. Longfield on Ejectment, 9d ed. Dublin, 1846,
treats of the remedy in the Superior Courts of Ireland. These books
are of very little practical value in this country.

L
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it wns founded, arc recorded in
any of the legiil authorities of those times." All the other
writers upon ejectment arc singularly silent upon the sub-

the principles upon wliidi

ject.

The

history of procedure nowhere presents a more curi-

ous fact, than that the owners of the

soil should have sudsystem of remedies which had been
matured by the experience of centuries, and have consented

a

relinquished

denly

to try titles to the freehold in a personal action, originally

devised

the precarious

protect

to

estates

of

the

inferior

tenantry.
S

S).

have

— The

controlling influence undoubtedly was, as

forms and pleadings

said, that the

minute!}' varied, according to the source

demandant's

title,

in real

we

actions were

and quality of the

or the nature of the alleged disseizin, de-

But this very fact had been the boast
who maintained that the assortment of
varied and complete that a demandant

forcement, or injury.
of the early writers,
real

writs

was so

could suffer no injury and sustain no wrong, which there

was not a

Blackstone

real writ exactly suited to redress.

says that the provision, Westni. 2, 13 Edw.

I,

c.

S-t,

for

framing new writs, when wanted, was almost rendered needless by the very great perfection of the ancient forms.
" And, indeed," he continues, " I know not whether it is a
greater credit to our laws to have such a provision contained
in

them, or not to have occasion, or at least very rarely,
There is no doubt, however, that this supposed
'

to use it."

merit came,
§ 10.

in

process of time, to be a crying

— In ejectment the form of

evil.

the action was always

the same, without regard to the source or nature of the
lessor's title,

or the character of the disseizin, deforcement,

or ouster.

This dispensed with the delicate task of selecting a writ
exactly suited to the nature of each particular case, and

the necessity of tracing or disclosing the demandant's

title,

or specifying the character of the ouster. To fully understand the historical causes which led to the substitution of
ejectment for real actions, the change must be regarded aa

3

Bla.

Com.

p. 184.

*•

I

00.

SEDGWICK

<S-

WAIT: EJECTMENT

617

part of the general struggle for supremacy going on at
about the same period between exact and general forms of
procedure, specific and general pleading.

—

personal actions of trover and assumpsit,
assumed their modern form about the time
that ejectments came into common use, a system of general
pleading prevailed. This fact undoubtedly had an important influence in forming and popularizing ejectments.
Suitors quickly discovered the advantages to a complainant
of a remedy which enabled him to prove any title that he
could produce at the trial, without the dangers incident to
a variance, and which practically deprived the defendant
of the right to vouch over, demand view, or pray aid.'
§ 11.

both of

In

tlie

wliicji

—

Ejectione firmw.
The writ of ejectione firmtB
§ 12.
(probably modeled after ejectione custodice), out of which
the modern action of ejectment has gradually grown into
present form,

its

is

not of any great antiquity.^

action every fiction by which questions of

title

In this

to land could

be raised and decided, was encouraged and adopted.

The Court

of

Common

Pleas had exclusive jurisdiction of

brought in all three
This fact contributed in
no slight degree to the great favor with which the fictions
in ejectment were received and encouraged by the judges
of the King's Bench, for that court thereby acquired jurisdiction over real property concurrently with the Common
Pleas.
The practitioners in the King's Bench also encouraged ejectment, for it enabled them to share in the lucrative
real actions while ejectment could be

of the great

common law

practice of the

Common

courts.

Pleas.^

See § 6.
See § 19.
It seems an anomalous condition of affairs that jealousies existing
between the different courts and their respective practitioners should
have exerted any influence in formulating remedies. Mr. Baron Gilbert
observes that in 14 H. 7 " it began to be resolved that an habere facias
possessionejn would lie to recover the term itself. It seems that about
this time long terms had their beginning; and that since lessees for
years could not by law recover the land itself, they used, when molested,
to go into equity against the lessors for a specific performance; and
against strangers, for perpetual injunctions, to quiet their possessions.
This, drawing the business in the courts of equity, induced the courts
of law to resolve, that they should recover the land itself by an habere
facias possessionem." Gilbert on Ejec. pp. 3, 4. See § 18.
»
=
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§ 13.

—

In

acknowlcdj^L'il

A

known.

fi'udiil

title

tiiiu's

to

II
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frccliold

cstiitc

wns

tlie

only U

Estates for years were unj)o.sscssion of land for a term of

Innd.

duinise of tlic

years was not considcroil as conveying to the grantee any
title to the land, but was construed merely as a covenant,
or agreement between the

contract,'

The termor was

loril

and

flic

tenant.

considered as a bailiff to the freeholder or

profits,' and his term
was regarded merely as a chattel.
The tenant was not made n party to controver§ 14.
sies over the title to the freehold, and if a recovery was had
against his lord, whether bona fide or covinous, the freehold
was discharged of the term.'
The lessee was remediless * w
until the statute of 21 Henrj' VIII, c. 15, allowed him to
falsify fraudulent recoveries.''
If the tenant was evicted by
of
covenant
lessor,
had
a
writ
against him by which,'
his
he
practice,
recovered
he
the term as well as damunder the old
"
possession
by a stranger, he was,
if
ousted
of
his
ages
but,

reversioner, or mere pernor of the

—

;

prior to the time of

Henry

III, without rcmed}'.

He

had,

indeed, his writ of covenant against his lessor, but his only

recovery was damages.

He

did not regain the term or pos-

Such a remedy was obviously inadequate, and the
lessee frequently recovered nothing on his judgment."
-During the reign of Henry HI, however, a writ
§ 15.
was introduced by Walter dc Mcrton or William Moreton,*
session.'

—

chancellor

of

that

king,

which

furnished

the

lessee,

or

termor, a remedy against any one who, claiming from his
lessor, evicted him.
By this writ, which was called " Qiuirc
'See Bates r. Spnrrell, 10 Mn.ss. 333; 2 Bin. Com. p. IW.
Sec Dorsey on Kjootmenl, p. 9.
'See Stciirn.s on RenI ,\ctions (ind cd.), p. 116; Dorscv on Ejectment,
'

p. n.
'.Stc.nrns
'

on Real .\rtions,

p. llfi.

Rfcves' Knjf. I.iiw (cd. 1H80), vol.

•3 Bin. Com. p. -^00.
Mhid, p. JOO; Rrp. Brcv.

I,

p. 319.

p. 237.

H/irnn (iilhert, nftcr obscrvinjf that formerly citntcs for years were
only "a jircearimis possession," says of the tenants that "if tliey were
ousted by sirnniiers, they eoiild only have recovered damaires for the
loss of their possessions; and if they were ousted hy their Irmnrf, they
could only s<Tk n remedy from their covenants." Gilbert on Ejectment,
by Hnnnin^rton, ]). 3.
• Reg.
Brev. ]>. 22~. " Provision was made," says Brneton, " df coiy*

lilio

curuT."

(Brneton,

f.

230).

t»
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terminum," the plaintiff recovered damages for
tlie loss of so iiiucli of tl>e term as tiie defendant Iiad wrongfully withheld, and the sheriff put the lessee in possession
for the unexpired portion of the term.
This writ required the defendant to show where§ 16.
fore he deforced the plaintiff of certain premises which C.

ejccit infra

—

hati demised to plaintiil' for a term not yet expired, within
which term the said C. sold the lands to the defendant, by
reason of which sale the defendant had ejected the plaintiff.^
The writ was drawn either as a prwcipe or a si te fccerit
scciirum.
When first introduced the former was considered
the better form," but in the time of Edward III the latter

was universally adopted.^
It is to be noted that the writ ran, " by reason
§ 17.
According to the auof which sale the defendant, etc."
thorities, it was a very essential part of the lessee's case
that he should show that the defendant claimed under the
lessor, for the writ would not lie against a stranger who
ejected the lessee, and who, in so doing, did not rely upon

—

any privity of title or estate with the lessor.*
Mr. Reeves ® quotes Bracton as authority for the statement that the writ lay against any person who ejected the
lessee, but a careful examination of Bracton's language has
shown that he did not consider it so large a remedy.® The
ancient authorities seem to be overwhelming in support of
the view that the lessee must show that the defendant
claimed under the lessor.'^
Reg. Brev. p. 237; F. N. B. p. 197.
Bracton, f. 220; Reeves' Hist. Eng.

>

=

Law (Am.

ed. 1880), vol. 2, p,

137.

Reeves' Hist. Eng. Law (ed. 1880), vol. 3, p. 232.
18 Edw. n, f. 599.
'Reeves' Hist. Eng. Law (ed. 1880), vol. 2, p. 136; Bracton, f. 220.
"See Adams on Ej. (ith ed. 185-1) p. 7, *4, where Mr. Reeves' interpretation of Bracton is shown to be erroneous.
'See Stat. Abr. Title " Quare Ejecit." "In quare ejecH plaintiff
shall recover his term, and damages by him sustained hy reason of the
gale." Reg. Brev. p. 227: "Sciendum est quod breve (sc. Quare Ejecit),
habet fieri quando A, dimisit B, decern acras terrae ad terminum
decern annorum, & ide A, durante termino illo vendit eandem terram C,
in feodo, occasione cujus venditionis durante adhuc termino praedicto,
Fuit hoc breve inventum
idem C, ipsura B, de praedicta terra ejecit.
per discretum virum Wilhelmum de Merton ut terminarius recuperet
catalla sua versus feoffatum." See, also, 18 Edw. II, f. 599 Hil. Term,
=
'

.

.

.

.

.

.

;

^
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it

is

ditticult to

GENERAL)

inmginc any reason for the

introduction of the writ of ejections firma

a century after quarc ejecit was devised,

if

more than

half

the latter writ

would run against a stranger.

— The

§ 18.

of a lessee or tenant for years was not,

title

any consideration

as yet, of sufficient importance to receive

from the courts

in actions affecting real

the lessee allowed to

make

property, nor was

on

his precarious estate the basis

wliich to raise or discuss questions of title to land with a

That duty devolved upon

stranger.

and the

lessee's redress, as

the freeholder or lord,

against a stranger, was tq induce

the lord to institute a real action to regain the freehold.
If the lord or freeholder neglected to institute the action,
or, as frequently occurred,

was

in collusion

with the stranger,

the unfortunate tenant for years next applied to a court
of equity, to compel a specific performance of the lease or

contract by the

lessor,'

and as against strangers for a per-

petual injunction to quiet the possession.*
§ 19.

— During the reign
Edward

of

Edward

II,

or the early part

new writ made

its appearance,
which gave the termor or tenant for years a remedy against
strangers, who, not claiming under the lessor, entered and
evicted the lessee. This new remedy was in its nature a writ
of trespass. The first mention of it in the reports refers to
Later it acquired the name.
it simply as a writ of trespass.'
of ejectione firmw.
The purpose of the writ was to give
the plaintiff damages for the injuries inflicted upon him in
being evicted from his possession by the defendant.*

of the reign of

III, a

46 Edw. Ill, f. . pi. 13; Gilbert on KJcctincnt (2nd cd.), p. 123; also,
Hoscoe on Actions Uoliiling to Real Property, p. |0S|: Qiinre ejrrit,
&c., only lies where the ejector claims title under tlie lessor, nnd not
npnlnst a mere stranger, for, in Itie latter ease, the remedy was hy
ejrrllone firnxr. V. N. W. IT, p. lOT; in Henry N'l, p. .5fi. f. 1!)'; 21 Edw.
W, pp. 10, 30, per Choke, .1.: " Qiiare EJecIt, &c., lieth where one is In
vronrj." See Reeves' Hist.
bv title, ejerlinnp firiiur, where one is in by
'

Enp.

Law

(ISSO), vol.

3, p. y^J,

note (a).

on Ejectment, p. '2; .Stearns on Real Actions (2nd ed.),
66 [5l|; Runningtun on Ejectment, p. 5.
' See S 1 2, note.
'(".ilhert

'

"

A

certain

Adam

brings writ of trespn,ss agninst R. of

S.,

p.

and

K. of D.. for that with force anil arms he ejected him from a manor,
Edw. Ill, f. 23,
which he holds for a term under the lease of one B."

U

26.

pi.
•

Sec

; 19.

.

:

69.
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Tlic writ required the defendant to show where-

force and arms, he entered upon certain lands
which C. has demised to plaintitt' for a term not yet expired,
and ejected the said plaintiff from his farm. There was
usually a clause, charging- that the defendant had carried
off the plaintiff's goods and chattels, and often a clause declaring that he had occupied the premises for a long time.'
The process, as upon all writs of trespass, was by attachment, distress, and outlawry.
Blackstone says, that, "For this injury (i.e.,
§ 21.
ouster or amotion of possession from an estate for years)
the law has provided him [the lessee] with two remedies, according to the circumstances and situation of the wrong-doer
the
the writ of ejectione 'firmce, which lies against any one
lessor, reversioner, remainderman, or any stranger, who is
himself the wrong-doer and has committed the injury complained of; and the writ of quare ejecit infra terminum,
which lies not against the wrong-doer or ejector himself, but
his feoffee or other person claiming under him." ^
This distinction is not warranted by the authorities, and the commentator's position is not sustained by the form of the writ
quare ejecit infra terminum, which alleges an ejectment hy
the defendant. The entry and wrongful act of the defendant
created the cause of action against him, not any act of his
lessor.
It would be extraordinary' if an alienee of a wrongdoer was liable in damages for the torts committed by his
alienor. Damages always constituted a part of the recovery,
and when the term had expired the only recovery in quare
fore, with

—

—

ejecit.^

—

The writ of ejectione firma issued in all cases
§ 22.
except that where the ejector claimed under the lessor resort
was usually had to the older writ of quare ejecit infra terminum-. Even the grantor was liable to be sued on this writ,
notwithstanding the old doctrine that a man could not enter,
vi et armis, into his own freehold.*
'Reg. Brev. f. 237, 228.
«3 Bla. Com. p. 199.
'Mr. Reeves falls into the same error. "The second (sc. quare ejecit
infru terminum) lav onlv against the alienee of the ejector."
Reeves'
Hist. Eng. Law (1880), vol. 4, p. 237. See Bel. p. 159.
'Reeves' Hist. Eng. Law (ed. 1880), vol. 3, p. 233.

^

'

G22
^

§ 23.

first
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the action of ejcctione firma, the phiintiff at

iis in any other action of treswas, however, often inaderemedy
of
damages
The

only recovered ciiiniagcs,

pass.

quate.

The

courts, consequently

following,

the footsteps of the courts of etjuity,'

analogy with the form of recovery

in

quarc

is

it

said,

in

and proi)ably by
cjccit,

into this action a species of relief not warranted

introduced

b}'

the orig-

nor included in the prayer of the declaration,
which sounded for damages only, and was silent as to any
restitution
viz., a judgment to recover the term, and aw
Possibly the change was inwrit of possession thereupon.
spired b}' jealousy of the chancery courts.*
It cannot be stated precisely when this change
§ S-l.
took place. In 1383 it was conceded by the full court that
in ejcctione frma: the plaintiff could no more recover his
term than in trespass he could recover damages for a trespass to be done.^ The decision shows that the point was then
debated. The same doctrine was held in 14.55 by one of the
inal

writ,

—

—

judges.*
§ 25.

— But

in

I-IGS

it

was agreed by opposing counsel

that the term could be recovered, as well as damages.*

The

was in l^Di)," and is
referred to by Mr. Reeves as the most important adjudication
rendered during the reign of Henry VII,' for it changed

earliest reported decision to this effect

•Reeves' Hist. EtifT. I.nw (ed. 1880), vol. 4. pp. 237, 238; 3 Bin. Com.
The nature of this equitable jurisdiction cannot be clearly deThe authorities usually cited arc Lill. Prac. Rep. p. 496, quoting
(Court of
27 Henry VIII, p. 15; I.itt. Rep. p. 16G; 3 Bulst. p.
Marches), where it was held that the chancellor and the Counsell del
Marches could quiet possessions, hut had not the power to determine
the title. The same equitable jurisdiction is exercised in some of the
courts of the United States.
'Sec Dorsev on Ejectment, p. 10; Gilbert on Eject, p. 4. See 819.
p. 200.
fined.

M

'Bel. p. ISO.

•Mich. 3,3, Henry VI, f. 42, pi. 19.
'7 F.dw. IV, f. 5-10. Per Fairfax: ni home port ejeclionf firmer, l»
Plaintiff rfrovera fun terme qui ml arrere. si bien come in qiinre ejecit
(Bro.
infra terminum; et, ei nul »nil nrrere, ilonquet lout m Damaiies.
See Gilbert on Eject
Abr. tit. Quare ejfril infra terminum. pi. 6.)
.Sec. also, 21 Kdw. IV, f. 11
Jenk. Cent p. 67, case 26.
p. 4.
•14 Henr\' VII; Rast. Knt. f. 2.52.
'Reeves' Hist. Enp. Law (ed. 1880), vol. 4, p. 235. Mr. Gilbert observes that It "is a question, which has been much njritatod, whether
the term was recoverable in ejectment, prior to the reifm of Henry VII.
was nevkb laid with a conlinuando ; consequently the
. . . Ejectment
;

^
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the whole system of remedies for the trial of controverted
titles to liiiid,

§ 26.

—

and the recovery of

real property.

Tiic result was not foreseen at once, but in the

next rei<^n the action of ejectment came to be commonly

Real actions disappeared save
in a few cases where ejectments would not lie, and in the
reign of Elizabctli were practically supplanted by the action
Real writs gradually sank into disrepute,
of ejectment.'
and at length were chiefly resorted to by speculators and
unprincipled practitioners of the law to defraud persons of
low condition of their substance under pretense of recovering
for them large estates to which they had no color of title.
The IMassachusetts Commissioners observe, ( 1834) ^ that
" the real actions -provided by the common law have been
very little used in England for the last three centuries.
Hence it has followed that the law relating to these actions
has long ceased to be familiar to the members of the profession
and was to be sought for when wanted, in books
which at first view appeared to many readers uninteresting
applied to the trial of

titles.

;

and even repulsive."
§ 27.

— Blackstone

writ as follows

*
:

"

describes the practice under this

The

new

better to apprehend the contrivance

whereby this end is effected, we must recollect that the remedy by ejectment is in its original an action brought by
one who hath a lease for years, to repair the injury done
him by dispossession.
When ... a person who hath
.

.

.

right of entrj' into lands, determines to acquire that possessuch action could xever recover damages for the mesne
it may be inferred that the term was recoverable in
ejectment, even prior to the reign of Hen. VH; for else, the plaintiff
not recovering damages, the action must have been nugatory." Gilbert
plaintiff
profits.

on Eject,

in

Hence

p. 4.

'Alden's Case, 6 Rep. 105 (1601). Plea to a writ of ejectione firmce
was ancient demesne. It was answered and resolved that the plea was
good, because the common intendment is, that the title and rights of
the land will come in debate. " And forasmuch as at this day all titles
of lands are for the greatest part tried in actions of ejectments, if in
them ancient demesne should not be a good plea, the ancient privileges
would be utterly taken away and defeated." See Doe d. Poole v.
.
Errington, 1 Ad. & El. 750; especially the learned note at page 756.
' Report
of the English Real Property Commissioners, p. 4?.
° Report
of the Commissioners to Revise the General Statutes of
Mass., part 3, p. 154. n.
*3 Bla. Com. p. 201.
.

.

'.-
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which is wrongfully withheld by the present tenant, he
makes (as by hiw he may) a formal entry on the premises;
and being so in possession of the soil, he there, upon the
land, seals and delivers a lease for years to some third person or lessee; and, having thus given him entry, leaves him
This lessee is to stay upon
in possession of the premises.
the land till the prior tenant, or he who had the previous
possession, enters thereon afresh and ousts him
or till some
other person (either by accident or by agreement beforehand) comes upon the land and turns him out or ejects him.
sion,

;

For

injury

this

tlie lessee is

entitled to his action of ejectment

against the tenant, or this casual ejector, whichever

it

was

that ousted him, to recover back his term and damages."

— The

§ 28.

plaintlfT

was required to show that he was on

the land rightfully, and that his lessor had executed a valid
lease.

The

title

of the lessor, therefore, became an essential

An actual and formal entry by
was necessary, for, by the old law, one conveying
an interest in land, when out of possession, was guilty of
maintenance, a penal offense. Indeed, it was doubted at first
part of the plaintiff's case.

the lessor

whether this occasional possession, taken merely for the purpose of conveying the title, excused the lessor from the legal
guilt of maintenance.'
§ 29.

— An

not requisite,

actual ouster,

by the tenant

for, if, after the lessee's

in possession

was

entry under the lease,

the tenant remained on the land, he was deemed, without any

other act, to have ousted the
§ 30.

—

It is

lessee.^

matter of deep regret that the courts did not

require proof that the ouster had been committed by the ten-

ant in possession of the premises, for he was, of course the
person most interested in opposing a change of possession.

was held
was a

It

sion

in

1608, that the servant of the tenant

sufficient

•3 nin. Com.
Hrnry VIII, c.

in

posses-

ejector;' but the line was not drawn

Chnnc. Rop. App. p. 39 [*16] ; see Stat. 39
Mr. Gilbert snys: " Thr nnrirnt prncfior whs,
thnt Irnsps of ejrctinent, to try tlir title, slioiild he nrtiinlly sonlrd nnd
dclivrrrd; liecimse otherwise the pliiintiff eoiihl mnintnin no title to
the term; iind they were niso to he seiiled on the lnn<l Itself, it being
tnnintennnrc to convey out of possession." Gilbert on Ejectment, p. 7.
'

p. 201

9,

s.

;

1

2.

Mil. Prnc. Re(f. p. 671.

•Wilson

tj.

Woddcl,

1

Drownl. 143

j

Yelv. p. 144.

I
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Any

one who came upon the land by chance after
and delivery of the lease, with no intention of
disturbing tiie possession of the lessee, was considered a suffieven here.

the soahii^

cient ejector to be

§ 31.

— The

made

defendant.'

action as thus refrulated was liable to great

abuse, for the tenant could be turned out of possession with-/

out any notice of the suit, or opportunity of asserting or
defending his title, on a judgment rendered by default
against an ejector with whom he had no interests in common.

The

ejector was, in

many

ment, and being, as a

instances, not affected

by the judg-

rule, friendly to the plaintiff,

he fre-

quently suppressed or concealed from the party in possession

knowledge of the

all

— The

suit.

these " clandestine
ejectments " led to the establishment of a rule that no plain§ 32.

abuses resulting from

should proceed in ejectment to recover the land against
a casual ejector, unless notice of the suit was first given to,
tiff

the tenant in possession,

if

any there were."

The

courts re-

fused to sign judgment against the casual ejector unless

proof of such notice was produced. ^ The tenant in possession was uniformly admitted to defend upon his undertaking
to indemnify the defendant against the cost of the suit. The
delivery to the tenant of the declaration, being the process
for summoning the interested party into court, resembled
the service of a writ, and as

it

constituted the only warning

of the claimant's proceedings which the tenant in possession
received, the courts were careful to see that a

proper service

or delivery was made.''
§ 33.

— Much

trouble and inconvenience, however,

tended the observance of the different formalities.

at-

If several

was considered necessary to execute separate leases upon the premises of the different tenants, and to commence a separate
action upon each lease."
The remedy was as yet scarcely
so simple and expeditious as to fully satisfy practitioners

persons were in possession of the disputed lands

it

Prac. Reg. p. 673.
'3 Bla. Com. p. 202.
•Rules B. R. Trin. 14 Car. II; Cooke's Rules and Orders.
'See Longfield on Ejectment, p. 33.
'Adams on Ejectment (4th ed.), p. 17 [*H].
'Lill.
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who were seeking
writs.
§ S-t.

—

If

11

relief

(IN

from

defense was

tlie

GENERAL)
entanglements of

the pliiintitT wus

interposed,

obliged to establish four points to maintain the action,
title, lease,

entry,'

and

ouster."

real

First, he

was

viz.,

cnin])elled to

show a good title in his lessor. Secondly, that his lessor,
having such title, made a lease to him for a term not yet
Thirdli), that tlie plaintiff took possession under
expired.
the lease.

Fourthly, that the defendant ejected him.

— To

put the question of title to land solely in
and to eliminate all other controversies which might
arise under this practice, a new feature was ingrafted upon
the action by Lord Chief Justice Rolle, who presided in the
court of the Uj)per Bench in the time of the Protectorate.
We have seen that permission was granted by the court to
§ S5.

issue,

the tenant

in

possession to defend the ejectment suit only as

a matter of favor. The courts could, therefore, couple with
the granting of this favor any equitable conditions that
seemed proper.
Accordingly the practice invented by the Chief
§ 36.
Justice, and afterwards generally adopted by the courts,
was to require the tenant, as a condition of making him a
party, to enter into a rule, called the consent rule, by which
he agreed to confess at the trial the lease, entry, and ouster,
and to insist and rely solely upon his title. A further condition was imposed that if the defendant broke this engagement at the trial he should pay the costs of the suit, and

—

allow

judgment

to be entered

against the casual ejector.

This rule was considered highly reasonable because when the
plaintiff had sealed the lease upon the land any person who
came thereon nnimo possidciidi, was, in strictness of law, an
ejector, and, therefore, when any other ejector was placed
in his stead it was proper that the courts should not allow
him to exact proof of an actual entry, demise, and ouster;
these being nothing more than mere forms devised to bring
up tne question of title, and which it would have been unnec' An
nrtuni cntrv wn.s npcpssnrv to avoid a
Pollnrd, Cro. FA'z. .561 spo 4 H. VII, r. 24.
•See Payne v. Tread well, 5 Cal. 310.
;

fine.

Lord .\udley

v.

69.
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essary for the plaintiff to establish against the casual ejector

who would have allowed judgment by
general

l)elief

the year 1656, but

we

find

Reports," decided in 1625
first

default.'

It

is

the

that this novel practice was introduced about

ustablisiied in the

it

in

referred to in a case in Styles'

was
must

C. R., and as the practice

Upper Bench

the proper date

be somewhat earlier.
The introduction of imagin.ary or
§ 37.

—

fictitious per-''-

sons as parties followed,-' and was finally adopted as the uni-

though reprobated by Blackstone, * chiefly
ground that the defendant could not collect
This objection was
his costs from an imaginary person.
by
framing
the
consent
overcome
rule so that in the event
of judgment for defendant the plaintiff's lessor should pay
the costs. The practice was briefly as follows: A., the claimversal practice,

on the

trivial

ant of the

title,

delivered to B., the tenant in possession, a

John Doe (or Goodtitle)
and Richard Roe (or Badtitle) were respectively plaintiff
and defendant. John Doe declared on a fictitious lease or
demise of the lands from A. to himself for a term of years,
and alleged that during the continuance of the term he was
ousted from possession by Richard Roe.
The title of the
action then stood John Doe in the demise of A. against
Richard Roe.
To the declaration was annexed a notice
signed by Richard Roe and directed to B., informing him
as "a loving friend" that he (Roe) had been sued as a
casual ejector, and advising B. to appear and cause himself
to be made a defendant in his stead, otherwise he, Richard
Roe, would suffer judgment to be entered by default, and
declaration in ejectment, in which

'See Gilbert on Ejec.

p. 8.
" If one move that the title of land
Styles' Reports, p. 368.
belong unto him, and that the plaintiff hath made an ejector of his
and thereupon prays that, giving security to the ejector to save
harmless, he may defend the title, this court will grant it," &c.
practice is mentioned in the Court Rules in 1663; Cooke's Rules
=

doth
own,

him
The
and

Orders, B. R. Trin. 14 Car. II, and was continued imder Charles II;
See Davies' Case, 1 Keb. 28, P. 13, Car. II.
' See Cooke's
Rules and Orders, B. R. Mich. 1654. We find a rule
forbidding any attorney from acting as lessee in an ejectment, which
shows that the lessee was not then an imaginary person.
* 3 Bla. Com.
Tlie parties were imaginary in many cases in
p. 203.
1678.
See Addison v. Otway, 1 Mod. 250-252.
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B. would he turned out of possession.

The

'

latter part of

the notice, to the effect that unless the tenant defended his
title

he would be turned out of possession, was considered

material," for

if

the notice did not sufficiently apprise him

of the consequences of his default the courts would probably

have restored the tenant to the possession if he had been
irregularly deprived of it by such a proceeding.
As under
the former practice, proof of service of the declaration and
notice on B. was an essential prerequisite to the entry of

judgment against the casual ejector. If there was no tenant in possession judgment could not be entered.
Consequently

in

cases of vacant possession the old practice was

under which notice was required only in cases
where there was a tenant. The plaintiff, on resorting to
the old practice, was of course compelled to prove an actual
followed,

lease, entry,

§ 38.

—

and ouster.

If B. failed to appear,

judgment was entered by
But, on appearing and

default against the casual ejector.

entering into the consent rule, B. was substituted as defend-

ant in place of the casual ejector, and could plead the genIf B. failed to appear on the trial and confess

eral issue.

®

lease, entry,

and ouster, the

plaintiff

was necessarily nonand ouster were not

suited, because the fictitious lease, entry,

susceptible of proof.
§ 89.

— By indorsing

this cause of nonsuit

on the postca

the plaintiff was entitled to judgment against the casual
ejector, 'according to the condition imposed upon the tenant

when he entered

A

into the consent rule.

judgment against

the casual ejector would be stricken out even after the lapse

of several terms, upon the application of the real defendant
if

the latter was guiltless of laches, and

made

the application

as soon as he had actual notice of the suit.*

Though

the

declaration was served only on the tenant in possession, the

landlord was admitted to defend
'.See Arrhbold's Prnclirnl

Doe

Dnrwcnt

*

Forms (N.Y.

Hop, 3 Dowl. 3,36.
•Middlrton's Case, 1 Keh. 216.
Drnnis' Lessee r. Kelso, 29 Md. 337.
".Stvlcs" Rep. 368; Hoch v. Plumpton,
911; Uoe d. Leak f. Doe, Barnes, 193.
'

d.

with the tenant, and not
1828), p. 363.

r.

1

Keb. 706; Anon., 12 Mod.
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029

II, c. 19, § 13, the

landlord was admitted to defend instead of, as well as with,

Who was a landlord so as to be
was a subject of much contention in the
courts, ^ though the term was ultimately held to include every
person whose title was connected and consistent with the posthe tenant in possession.

entitled to defend,

session of the occupier.
§ 40.

—

''

If the plaintiff recovered

fault or after contest

and

judgment

either

by de-

verdict,. a writ habere facias pos-

sessionem was issued to the sheriff to put him in possession.

This writ subserved in ejectment somewhat similar functions
to an habere facias seisinam in a real action, or a writ of
assistance in equity/
The judgment, however, did not establish the title
§ 41.
He reor right of property of the plaintiff to the land.
He -became poscovered the possession but not the seizin.
If he had a title in fee
sessed " according to his right."
simple, he became thereby seized in fee simple; if he had a
chattel interest he was in as a termor, but if he had no title
he was in as a trespasser, ^ except that he was not liable in
trespass for such an entry.
The judgment was not conclusive upon the title
§ 42.
or right of property, even between the parties. * The action
could be repeated and the same questions retried indefinitely,'
because there was no privity between the successive fictitious
plaintiffs, and the record and judgment, unlike a real action,
did not reveal the nature of the title that had been estabEach successive ejectment was
lished upon the former trial.

—

-

—

' Balderidge
v. Paterson, Barnes, 172; Goodright d. Duke of Montague V. Wrong, Barnes, 175; see Fairclaim d. Fowler v. Shamtitle, 3
Burr. 1390, especially the learned argument of Jlr. Harvey, one of the
counsel, and Lord Mansfield's admirable statement of the nature of

ejectment.
= See Lamb v. Archer, Comb. 208
(S \V. & M.) ; Jones v. Carwithen,
Comb. 339 (7 Will. Ill) ; Strike and Dikes, Comb. 333.
^See Fairclaim d. Fowler v. Shamtitle, 3 Burr. 1290, per Lord Mansfield.

Chap. XXL
Jackson r. Haviland, 13 Johns. (N. Y.), 229-934; Witbeck v.
Van Rensselaer, 64 N. Y. 27-31 ; People ex rel Scudder v. Cooper, 20
Hun (N. Y.), 486; Doe d. Morgan v. Bluck, 3 Campb. 447; Equator
Mining & Smelting Co. v. Hall, 106 U. S. 86; s. c. 5 Mor. Trans. 92.
«Clerke v. Rowell, 1 Mod. 10.
'Stark V. Starrs, 6 Wall. 409. See Chap. XX.

See

•^See

C30
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founded upon

ncrc Icftse, entry,

ft

never fornmlly or directly

or brought

in

ouster.
The title was
but was tried collaterally,

and

in issue,

question oblitiueiy-

gesehal)

'

Tlie gist of

tlie

action

was the trespass of tiic defendant and the plaintiff's right
Every fresh trespass was a fresh cause of
of possession.
As the right of property might bo in one person,
action.
the right of possession in a second, and the actual possession in n third, a judgment for the. possession did not necUnder the feudal system a pecuessarily conclude the title.
liar .sanctity

attached to a man's right of possession of land,

and when ejectments were introduced the courts were reluctant to hold that he must stake his possession upon the results of a single trial, but inclined to afford him ample and
repeated opportunity to exhibit his title and prove his rights.
§

-i'.i.

— When

this question of the conclusiveness of the

in the Supreme Court of the
was decided that, where the fictitious scaffolding of lease, entry, and ouster had been demolished, and
the parties made the issue in their own names, the judgment
was conclusive without being made so by statute." Evidently the conclusion the court reached was that the inconclusiveness of the judgment was attributable to the fictions.
The principles of this case, though undoubtedly sound, have
not been universally acknowledged.'
The general policy in America has been to make
§ 44'.
the judgment in ejectment conclusive upon the title by statute, the defeated party being allowed one new trial as of
right, and in some States still anotlier trial in the discretion

judgment

in

ejectment came up

United States,

it

—

This hitter feature is peculiar
to ejectment, and may be traced buck to the old feudal idea
of the sanctity of the tenure of real property. The policy
of the court for cause shown.

attributable either to distrust of the certainty of absolute

is

'

Sor Cnprrton

r.

Sohmidt,

Ofi

Cnl.

,500.

Jnrknwny, + Wnll. 171. This siil)jpot is discussed nt
-Src,
further, Dnwley v.
Irnfrtti in Chnpter XX, on fho .Iiidpncnt.
Hro«n, 79 X. Y. .1!)0; Oovle r. Hnllnm, -21 Minn. .515; Wilson p. Henry,
40 Wi.s. 5!)*; Phillpott.<i r'. ninsdcl, 10 N'ev. 1!); Brownsville v. Cnvnios,
100 U. S. 138; Gordinler's Appeal, 89 Pa. St. 538; .\mesti v. Castro,
'

.Sfiirtly

49 Cal. 325.
• Kimniel

Dunn

r.

r.

r,

Benna, 70 Mo. 53; Hogan
Mo. .Vjip. ifi7.

Miller, 8

r.

Smith, 11 Mo. App. 314;

'

justice in

FJKCTMEXT

G3I

courts, or to a disinclination to force the

owner
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of land to risk his rights to his possessions upon a single
trial.

—

Lord Coke strenuously opposed the adoption of
§ 45.
ejectments,^ because they introduced " infiniteness of verdicts, recoveries, and judgments," and " sometimes contrarie-

L,

and judgments, one against tlie other," iit
one and the same suit
and because the suits could bo repeated for thirty or forty years, to the utter impoverishment
of the parties, all of which tended " to the dislionor of the
common law, which utterly abhors infiniteness and delaying
of suits, wherein is to be observed the excellency of the com-

ties of verdicts

;

mon

.

law, for the receding from the true institution of

introduces

many

it

inconveniences, and the observation thereof

always accompanied with rest and quietness, the end of
human laws." Yet in real actions, to which this great
lawyer clung so tenaciously, the judgments were not always
is

all

conclusive, and, as

was decided

in

the case just cited,

not bar new actions of a higher degree or nature.

ments could be repeated

infinitely,

^

did

If eject- •

a single real action could

be prolonged for a lifetime.

That the excessive technicalities
incident to real writs tended to merge the end in the means,
can be well illustrated by an extract from an accurate and
highly respectable writer on real actions. Speaking of writs
of formedon, Mr. Booth said, " I shall here at least give
some light how long these actions may be regularly delayed
before any judgment can be given in them, which is much
for the advantage of the tenant, who ordinarily desires to
keep the possession as long as he can."* The learned writer
keeps his promise by a recital of the dilatory methods employed, and then states that " if there be many tenants and
vouchers to be vouched over, it makes the delay possibly as
long as the parties live, though the suit continue many
years."

^

See Chap. XXII.
'Ferrer's Case, 3 Coke, 274.
' Ferrer's Case, 3 Coke, 274.
•Booth on Real Actions, p. 156; See Humphrey's Observations
Real Property, p. 134.
' Booth on" Real Actions,
p. 159.
>

on
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Even

tlic

opinion of so distinpiiislicd and ahlc n liiwycr

as Coke concerning the transcendent merits of real writs can-

not be accepted a^rainst this unfavorable recital of the abuses
connected with the system.
After a suitor in ejectment had prevailed in sev§ 46.
eral trials, he applied to a court of chancery for a perpetual

—

injunction apfainst further ejectments, wliich that court, as

n

rule,

seems to have been reluctant to grant, because every

new ejectment supposes a new demise, and the costs were
a recompense for the trouble and expense to which the possessor had been put.'
Tiie House of Lords, upon appeal,
granted an injunction in the case of Earl of Bath v. Sherwin,* against

many

further ejectments after

five

verdicts,

in

as

successive ejectments, had been rendered in three dif-

ferent counties in favor of the defendants.
§ 47.

— An

instructive

and curious case

ports bearing upon this subject
cided in the

The

Supreme Court

is

Strother

in
v.

our own

re-

Lucas,' de-

of the United States in 18S8.

controversy was before the same court

in

1832. *

The

court refers to the former decision and reaffirms the doctrine
that a judgment

in

ejectment

is

not conclusive upon the

right either of possession or of property, and says that the

now presents new features which the court deems it
proper to pass upon and settle, otherwise a court of chancery
might not think it proper to enjoin further suits " so long
as new or material facts could be developed, or pertinent
case

'

Runninffton on Ejectment (ed. 1906),

•4 Bro.

p.

12.

P. C. 373.
Suits to quiet title.
The st.Ttutcs in force in many States permitting jiersons in possession to maintain a suit in equity, against any
party claiming an interest in the land, adverse to the possessor, for the
purpose of determining such claim and quieting the title, confer " a
jurisdiction hcyond that ordinarily exercised by courts of e<)uity, to afford relief in the quieting of title and possession of real ])ro|>erty. By
the ordinary jurisdiction of those courts a suit would not lie for that

—

purpose, unless the possession of the plaintiff had been previously di.sturhed by legal proceedings on the part of the defendant, and the right
of the plaintiff had lieen sustained by successive judgments in his
favor."
Kield, J., in Stark r. Starrs, 6 Wall. 400, citing Shcplcy p.
Rangelv, Daveis, Q\2: Devonshcr v. Newenham, 2 Schoalcs & Lef. 209;
Curtis r. Sutter, 15 Col. 259.
•12 Peters, 410.

•S«e 6 Peters, 763.

.
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points of law remained unsettled."
to clear the

way

633

for a perpetual injunction against further

ejectments by discussing and deciding in all their bearings
This decision, it should be

the various questions involved.
observed, was

made before

the question was raised as to the

conclusiveness of the judgment, where the issue

the real parties
§ 48.

— Though

ment was

between

is

own names.

in interest, in their

the general form of proceeding in eject-

settled in the time of Charles the Second, yet the

nature of the action was not clearly understood, nor the rules
governing it definitely established until the beginning of this

The changes which

century.

the

rcmed^y

has undergone

demonboth at the hands of the courts and
it never could have been regarded as an entirely
of the legislatures

strate that

satisfactory form of procedure.
§ 49.

— The courts adopted an arbitrary system

lating the action by permitting persons

made

of regu-

who had not been

and continued to exercise
by adopting whatever rules were thought
Thus, when the
to best accomplish the ends of justice.
plaintiff was an actual person, it was held that his death did
not abate the action, for the lessor was really the interested
party, and the absurd suggestion that there lived a man of
the same name in the county was considered sufficient.^
The
plaintiff was not allowed to release the costs, and was held
in contempt for so doing ^ and an attorney who assigned
for error the death of the plaintiff in ejectment was adjudged
parties to become defendants,

this jurisdiction

;

-^

in contempt.*
§

50.

— There was

a wide divergence between

ions, the natural result of regulating the action
will or caprice of the

what

tlie

decis-

by the mere

judges, who differed frequently as to

decisions in particular instances best accomplished the

Some cases were decided
that the action was, in its nature as well as
of trespass
that the damages constituted
covery, the restoration of the term and
ends of justice.

upon the theory
origin, an action

;

' Addison r. Otway, 1 Mod. 250-259.
'Anon. Salk. 260. Such release was
"Moore v. Goodright, Stra. 899.

void.

Close

the principal repossession being

v.

Vaux, Comb.

8.

G34
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Other cases were decided by analogy
to real actions.' Thus it was held that the subject of the
action must be demisable, and that the plaintiff must have
power to demise.' On the other hand again an ejectment
*
for a rectory was upheld.
lilt rod II it ton
§51.
of equitable principles by Lord
The action underwent important changes in
Mansfield.
the time of Lord Mansfield, who declared ^ " that he had
merely an incident.

—

'

—

upon ejectments clearly
upon large and liberal grounds for advancement of
the remedy."
But he brought equitable principles into the
at heart to have the practice

it

settled

trial of this action, as

he did into other branches of the law,

and favored and encouraged ejectment

as an equitable rem-

edy, calculated to subserve the ends of individual justice,

rather than as a legal action governed by fixed and positive
rules

and

The judges

principles.

to

liberty

at

exercise

an

time probably

in his

equitable

jurisdiction

remedy as applied to land controversies because
peculiarly their

own

Thus a

creation.

felt

over

the

was

it

fresh ejectment for

the same lands would be stayed until the costs of a former

unsuccessful action had been paid.

mitted

to

*

A

ejectment against

maintain

mortgagee was perclaiming

tenant

a

under a lease granted prior to the mortgage, wlicrc he gave
notice to the tenant that he did not intend to disturb the
possession, but only to reach the rents

Nor could

estate.'

and

profits of the

the legal estate of a trustee be set

against the cestui que

trust,'*

and an agreement for a

up

lease

was held tantamount to a lease as a defense in ejectment.'
These cases have been overruled in England and in the
United States.'"
'Wright

V.

Wheatley, Cro.

Elii. 854;

Ibgrave

v.

Lcc, Dyer, 116, b.

(Tl).

'Barwick

v.

Kenwood, Comb.

•Adams on Ejectment

250.

Am.

ed.), p. 20 [18].
C. 25; Hillintrswortli
Salk. 256. .See Wrotesley v. Adams. Plowd. 187, 199.
" Fairrlaim <l.
Fowler r. Shamtitle, 3 Burr. 1290, 1295.

•Doe

(/.

Watson

v.

(tth

I'lotclier.

8 B.

&

r.

Brewster,

•Doe

(I.
Feldon r. Roe, 9 T. U. 616; Ralph, Lessee, r. Ejector, 3
Rec. N. .S. 141.
'.See note to Keech t». Hall. Don(r. 31, 23.
•Bull. \. P. 110; Doe d. Bristow r. Pcfffre, 1 T. R. 758 n.

Ir.

Law

•Weakly
••See Dor

Wntkins

v.

Yea v. Biirkncll. Cowp. 473.
Hodsdrn r. Staple, 2 T. R. 6M, per Kenyon, Ch.
Holman, 16 Peters 25, 58.
rf.

,/.

J.;
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and practice which the Court of King's
this illustrious judge, sought
to impress upon the remedy have been, in some instances
since his time, introduced by statute.
The common law has
gained fresh vitality and enriched qualities from the transprinciples

Bcndi, (luring the career of

fusion of equitable

principles

into

it.

This

is

especially

true with reference to the remedy of ejectment.

—

Lord Kcnyon established the action upon what
common law student would consider a sounder basis.

§ 52.

the

Since his day, when not otherwise controlled by statute, the
courts have generally held that the plaintiff's lessor must
establish a legal

entry, for
it

if

title.

The

claimant must have a right of

he made the lease without entering on the land,

was maintenance, and though

actual entry

is

exist, for that
§

53.

fictitious

is

— The

in

the modern practice an

unnecessary, yet the right of entry must
the question to be tried.

courts have generally looked beyond the<.
form of the action, and have taken judicial notice

that the real controversy

the possession of land;

is

between adverse claimants to

that the plaintiff's lessor and the

he be made defendant)

tenant in possession (or landlord,

if

are the real parties in interest

that the legal

prevail,

and

;

^

title

must

that, as the fictions were " fabricated for the

mere purposes of justice," the plaintiff ought not to be
defeated in his recovery by technical or captious objections
founded on the peculiar and somewhat technical form of the
action.
It was unnecessary to allege of the day of the
ouster."
The practice became common to allow amendments
enlarging the term laid in the declaration when it expired
pending the action. Chief Justice Marshall in granting such
a motion remarking that there was " every reason for allowing amendments in matters of mere form." ^ The courts,
recognizing the fictions as necessary to this form of action,
were careful to see that no wrong or prejudice to the parties
Aslin
Bailey

^

!'.

Parkin, 2 Burr. 665, per Lord Mansfield.

See note to Doe

Smj-th, Anthon's Nisi Prius, 243, 244.
'Woodward v. Brown, 13 Peters 1.
" Amendments are allowed rather
' Walden r. Craig, 9 Wheat. 576.
more liberally in ejectments than in other actions." Longfield on Ejectd.

i'.

ment, p. 96.

/^

PHOPKUTY

VIII.

t)oG

from

resulted

Though

of

tlie

procedure.'

cjcctinont actions were in point of form pure

tions, yet in substance
ties." ^

GENERAL)

character

novel

tlic

(IX

Even

and

effect they

in the time of

James

were " serious

I a liberal spirit

fic-

reali-

guided

the courts, and minute technical objections to the entry and
ouster were disregarded.^
§ 5i.

— In

many

respects the rules applicable to real

actions have been adopted,'' yet the principles and practice

governing personal actions have been in some instances retained unmodified, though apparently not suited to the new
Thus, unless some statute controls, the descripissue raised.
tion of the premises need not be much more certain than
The plaintiff may also
in an ordinary action of trespass.
recover a part, and in some cases an undivided portion, of
the premises for which he declares.
§ 55.
useless

— The

action

forms.

The

abolished,

and the

now divested by statute of all its
lease and ouster have been
parties in interest appear in the ac-

is

fictitious

real

tion as the nominal parties;

the defendant being the tenant

sometimes even
or person in possession, or the landlord
a claimant to the land or one exercising acts of ownership
;

over

it.

§ 64.

— Bcal

ancient remedies

— Real

actions.

or feudal actions were the

by which the right

of property, or of pos-

session, in freehold estates or hereditaments

and

was determined,

the seizin recovered or possession restored.''

plainant, or party deforced, was called the

defendant, or party
real action

was used

in

in

The com-

demandant

possession the tenant.

;

the

The name

contradistinction to personal actions,

founded upon tort or contract, such as trover, assumpsit,
'Cresap's Lessee

Md.

r.

Hutson, 9

Gill

(.Md.)

271;

Warner

r.

Hardy, 6

595.

'Cole on Ejeetment, p. 1.
' Lonpfleld
on Ejectment, p. 25; citinp Adnms r. Goose, Cro. Jac
96; Tesniond p. .Johnson, Cro. .Inc. tJfl: Oshourn v. Rider, Cro. Jnc. 135;
Britrnte v. .Short, Cro. .Tno. I5i; Mcrrrll r. Smith, Cro. Jac. 311.
• Ilenthrrlcv rf. Wnrthinpfon v. Weston, 2 Wils. 232; Moore ». FurSden, 1 Show .il2; Mantle v. Wollington, Cro. Jac. 166.
• Sec {§ 2, 3, 5, 6.

'
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At common law, in purely real actions, the demandant counted for and recovered the seizin of land, or an
or debt.
interest

in

realty,

'iiid

rarely proceeded for compensation

damages or for personal property. ^ The right to recover
damages in real writs was, in some instances, added by stat-

in

ute.

The foundation of a real action is the alleged wrongful
occupation and withholding of the demandant's land by the
tenant.^
§ 64(7.

— In

real actions the

demandant claims

title

to

lands, tenements, or hereditaments, in fee simple, fee tail,

hence
property
only."
Chief Justice Shaw considered that the terms real
and personal actions were not used in the statute of Massachusetts regulating costs in the sense contemplated by the
or for a term of

they are said by

life, ^

by writ of right, entry,

Blackstone to

" concern

etc.,

real

law, and as defined by Blackstone. He said " The
broad distinction which runs throughout the statute, is that
between actions in which rights to real estate may be brought
in question and tried, and those which affect personal

common

rights."

:

—

- Real
actions were classified according to the na§ 65.
ture of the demandant's title, into actions droitural, based

—

that of possesupon the demandant's mere right of title
sion being lost
and actions possessory, which involved the
right of possession.
The former class was subdivided into
writs droitural, founded upon the demandant's own seizin,
and writs ancestral droitural, founded upon the demandant's
claim in respect of a mere right which had descended to
him from an ancestor. Possessory actions were likewise subdivided into actions founded upon the demandant's owTi
seizin, and actions predicated upon the seizin of an ancestor.*

—

'Booth on Real Actions, pp. 74, 75; Pilford's Case, 10 Rep. 115, b.
(5 Coke, 459); Stearns on Real Actions (2d ed.), pp. 346 (389), 90
(94) ; Jackson on Real Actions, p. 99.
'Graves i'. Amoskeag Mfg. Co., 44 N. H. 462.
"3 Bla. Cora. 117.
* Ph-mpton V. Baker. 10 Pick. (Mass.) 474.
See §§ 1, 64.
'Roscoe on .\ctions Relating to Real Propertv, p. 9; Stearns on Real
Actions (2d ed.), p. 83 [84] ; Markal's Case, 6 Rep. 3 b. (3 Coke, 264.)
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of rifjht.

Writ

of

— Tlic most important of

tlic roiil

This writ was resorted to

lli^lit.'

the time of the Suxons to recover

tlie

in

right of pro[)erty in

land; the jus propr'u-tatis, or jus merum."

It

would not

lie

any estate less than a
fee simple,' and was the exclusive remedy availahle to the
owner of land who had lost the right to recover it by a possessory action.
The judgment was final, and could be
pleaded in bar of a fresh suit involving the same controversy, because no other writ could establish any different
higher or additional rights. For this reason a writ of right
was rarely selected by a demandant who was entitled to
for incorporeal hereditaments, or for

The tenant

prosecute one of an inferior grade.''
writ might give in evidence the

title

the purpose of disproving the demandant's seizin

demandant was permitted to recover a
the entirety.'
§ 70.

— Writs of

riitri/.

— Of

this

in

of a third person for

less

and the

;

quantity than

the possessory actions writs

of entry only were adopted in Massachusetts.*

These were

of various kinds, according to the nature of the injuries in-

tended to he redressed,' and were? supposed by Ulackstone
to be the most ancient of possessory actions.

not

all

the writs of entry were ingrafted into

Commonwealth is a moot question which
essary now to discuss."
Mr. Justice Jackson
that

writs of entry, as conducted

in

Whether or
tlie
it

is

law of
unnec-

says,*

that

the courts of his State, were

considered more simple, convenient and effectual than the
action of ejectment;

the writ and declaration were shorter;

there were no mysterious fictions to incumber the record,

and the judgment

•r?

nin.

Com.

effectually

settled the

right of posses-

p. in.l; Fitz. N'. B. 1.

Tiil. Ten. [47].

See Roscoe on Actions Relating to Real Property,

p. 19.

Jackson on Real

Actions, p. 976; I,yon

r.

Mottuse, 19 Ala. 463.

•Booth on Renl Actions, p. 1. For distinction lictwrcn n writ of
pnlrni nnd n writ of ripht rinse, sec Liter
Green, 2 Wtient. .111.

rigtit

i'.

Snng Hnrhor, 3 Pet. 99. Sec
on Renl Actions, p. 3.
' Roscoe on Actions RelntinR to Real Property, p. 88.
'.See .Indfre .Iiicl<s()n's nrticle on this subject, 2 Am. Jur. p.
*Jackson on Real Actions, p. li.

'

Inplis r. Trustees of .Snilor's

8

509.

'.Inclison

65.
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This opinion was subsequently approved by the Massa-

sion.

chusetts Coniiiiissioners.*

An

equitable estate,

port a writ of entry

;

^

we may here observe, will not supand consequently a party sued in

cannot defend against the legal

this writ

title of

the plain-

by showing that he has purchased and paid for the land,

tiff

and is entitled to a conveyance of the legal estate.^ The
remedy for the protection of an equitable interest in land
is by bill in equity and not by writ of entry,^ or action at
law.
In Massachusetts this writ may issue in the form of
an original summons or in that of a summons and attachment,' and can only be maintained against a tenant of the
freehold.*'

§ 71.

— Writs

—

Writs of formcdon, the anany one having a right to lands

of formedon.

cient remedies provided for

or tenements by virtue of a gift

quent

some States.

in

A

ht

were not infre-

tail,'

writ of formedon was sometimes

characterized as a writ of right of an inferior character.

As

was rendered

an action of
which the
defense of a common recovery, levied in 1819, was learnWrits of this charedly discussed by court and counsel.*
1834; a decision

late as

formedon

in

remainder

acter are, however,

The

country.

in

wholly unsuited to try

delays and abuses produced

have already been noticed.

^

in

New Hampshire,

in

titles

by

in

this

these writs

^

Report of the Comrs. to Revise the General Statutes of Mass.; Part

3, p.

154

n.

v. First Universalist Soc., 8 Gray (Mass.), 580, per Shaw,
Eastman r. Fletcher, -15 Me. 30i?. Compare s. p. in Ejectment,
Smith f. McCann. 24 How. 398; Emeric v. Penniman, 26 Cal. 119; Peck

'Chapin

C. J.;

V. N'e«-ton.

46 Barb. (X. Y.) 173.

'Ela V. Pennock, 38 X. H. 154; s. p. Moody r. Farr. 33 Miss. 192; but
compare Cutting v. Pike, 21 X. H. 347. See" Chap. XVIII.
'Eastman v. Fletcher, 45 Me. 305; s. p. Houston v. Jordan, 35 Me.
520;

Shaw

Wilbur
•Kerlev

v.

Wise, 10

Jle. 113.

Ripley, 124 Mass. 468.
i\ Kerlev, 13 Allen (Mass.), 286.
See Creighton v. Proctor,
12 Cush. "(Mass.) 438.
' Stearns on Real Actions,
Booth on Real Actions (1st Am.
p. 321
=

V.

;

ed.), p. 138.

Frost r. Cloutman, 7 X\ H. 9.
See § 4.5. The writ of assize once so popular in England was probably introduced during the reign of Henry II. Its history is of little
practical value with us.
'

'

§

— Ejectment

7.'3.

general)

puoi'Kiiry (ix

nil.

Gio

in

— Ejectment whs

Xcic England.

h1-

England, as the most simple and
expeditious metlmd of trvinjT controverted titles, when our
Atlantic seaboard was colonized.
Yet the New Enj^land
colonists seem to have been disinclined to transplant and
rcndv firmly established

foster

the

remedy.

'

in

Possibly

this

attributable

is

to

the

word of the declaration by which the action
was conmienccd was untrue. The stern integrity and simfact that every

of the Puritans did not relish

plicity

Stearns says

We

"

:

'

to the indirect metho<l of

order to try the

Professor

fictions.

should hardly expect them to resort

making a

And

title.

lease of their lands in

as to the confessing a lease,

an

entry, and an ouster, which never had any existence in fact,

they seem (as we should naturally expect) to have regarded
as

it

tt

violation of

truth,

nn<l

therefore wholly

inadmis-

sible."

This feeling of aversion to ejectments was not confined
we find it written, in an English work
of reputation,' that this ingenious and dexterously contrived
proceeding " was objectionable, on the ground that fictions
and unintelligible forms should not be used in courts of
justice; especially when the necessity for them might be
avoided by a simple writ so framed as to raise precisely the
same question in a true, concise, and intelligible form."
to this country, for

§

74.

— The

incoiu-lusivoness

of

the

judgment^ also
Lands in the

tended to render ejectment unsatisfactory.

new world were

and scarcely worth the trouble
number of trials to justify a perFurthermore
petual injunction against fresh ejectments.
equity jurisprudence had scarcely any existence in colonial
times,' and has only been introduced into some of our States
by legislation of recent date. Hence, according to eminent
authority, only two fictitious actions of ejectment upon the
of

and expense of a

little

value,

sufficient

English model arc to be found
'

Kirrtmrnt

(lid

not flourish

in

in the

Virpnin.

court records of Massa-

New York was

control of the Diitrh.
'.SlpBTHS on Rrnl Actions (2d ed. 1831), p. 359 (396)

•Cole on Ejectment, p. 2.
•See Chap. XX.
*I Story's £q. Jur. {56 and note.

then under

n.

1
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even assert that " the action
of ejectment has never been in use " in tliat State " for the

chusetts.

'

The commissioners "

trial of titles."
§ 75.

— But

the adoption of the intricate system of real

actions as practiced in

The

England was wholly impracticable.

sources of information available to the colonists concern-

ing the practice were few and impt-rfoct

;

many

of the real

writs were wholly unsuitcd to try the titles by which the

and few of the early settlers posand precision in practice which the
successful management of the writs exacted.* Mistakes and
colonial lands were held,

sessed the critical skill

delays were consequently not infrequent.
colonists were not, however, " bigoted to legal forms."

vexatious

The
They

abruptly departed from the ancient precedents (intentionally,

however, rather than from ignorance, as the result

shows) and introduced a loose and irregular system of pleading

in

real writs,

altering and adapting the process and

writs so as to satisfy the needs

a new country.

in

and requirements of

The English system

settlers

of real actions

was

transplanted into the colonies practically divested of aid
prayers, vouchers, protections, parol demurrers, and essoins,
the cumbersome appendages which destroyed

England.
our jurisprudence the remarkable anomaly
of a system of feudal remedies which the mother country
abandoned as outgrown. Impracticable and useless, " rooted

Hence we have

it in

in

in soils that never felt the fabric of the feudal system."

— The attempt was

made to retain what was valuand useful of the system and to reject what was useless
and pernicious.^ The ancient process and forms were very
little regarded, and all real actions were called by the gen§ 76.

able

Stearns on Real Actions (2nd ed. 1831), p. 353 [396].
Report of the Commissioners to Revise the General Statutes of
Mass., Part 3, p. 154. But see Hodgkins r. Price, 137 Mass. 15.
' We do not intend to imply that American lawyers did not become
familiar with real writs. The following cases among others attest the
skill that was early acquired in this branch of law in the new world.
Green v. Liter, 8 Cranch, 239: Green v. Watkins, 7 WTieat. 37; Inglis
V. Trustees of Sailor's Snug Harbor, 3 Peters, 133; Barker v. Salmon,
2 Met. (Mass.) 33; St. Croix v. Sands, 1 Johns. (N. Y.) 339; Swift v.
Livingstone, 2 Johns. Cas. (N. Y.), 112; Frost i\ Cloutman, 7 N. H. 9.
Steams on Real Actions (2d ed.), p. 92 [97].
'

-
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name
made

of actions of ejectment.'
citlier in tlie

GENERAL)
Little or no distinction

declaration or the pleadings between

tlie

different writs of entry, or between possessory writs

tlie

writ of right.'

— Though

and

and irregular practice was unmistakes which the colonists
made in determining the rights of litigants, yet had they
clung to the established forms, and sought to apply, in their
practice, the mass of ancient learning relating to real writs,
the system would necessarily have become as vexatious, oppressive, and unpopular as in England.
The feeling in England toward the system of
§ 78.
real actions is reflected in the report of the English real
property commissioners, in which they conclude that " it
8 77.

this loose

doubtedly the cause of

many

—

beneficial to the community if real actions
had been abolished from the time when the modern action

would have been

of ejectment was devised."
§ 79.

rious

A

^

— Modern changes. — Statutory

forms arc employed

in

real actions in va-

Maine and New Hampshire.

writ of entry, sur disseizin, was recognized as a proper

Writs of right and of
in Massachusetts and a
as the remedy for trying

form of action in the latter State.
formedon have been swept away
statutory writ of entry a(lnj)tod
titles in

that State.

statutory writ

is

The

final

*

judgment rendered on

this

a complete bar to a writ of right for the

same lands subsequently prosecuted in the federal courts.
The common law remedy of ejectment for the recovery of a
term, though rarely used, has never been abolished in that
commoiiweiilth."

seded in

The

entire system of real actions

New York by

is

super-

a statutory action of ejectment.

Rhode Island any party having

a right of entry

In

may bring

' .Inckson
on Rrnl Actions, p. l!)l. Prof. Pomcroy snys of our modrrn sfiitiitory rjcrlnicnt thnt " it does not hcnr the slifflitost rcsemhlnnce
to tho nrtion of 'cjrotnipnt' ns thnt wns rontrivod l>y the old jiidfres
nnd lawyer';, and only ronfnsion nnd nii'^roneeption result from "l>plyinp to It tliiit nnme."
Pomeroy's Homedies, etc., §391.
'.Idrkson on RenI Actions, p. Ifi?.
• Report of Knglish RenI
Property Commissioners, Vol. 1, p. 42.
•Potter r. Bnker, 19 N. H. Ififi.
• Derliv r. .Inoqnes, 1 CliflF. V2.5.
•Hod(fkins r. Price, 1H7 .Mnss. 13; Fay r. Taft, \2 Cusli. (Mass.)
tS; Merrill f. Bullock, 105 .Mass. 493.
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tlie

writ of disseisin

is

643

not a

ficti-

and is the only real action i<nown to their law,
nnd comprehends " all the actions in England, by writ of
right, writ of entry and ejectment, witli all the multifarious
tious reincfiy,

divisions into which they are branched."

^

In California they
have technically "no action of ejectment." There is said
to be as much propriety in calling the action in that State
"a writ of entry or an assize, as an ejectment."' In Virginia writs of right, of entry, and of formedon, have been
abolished, and ejectment, as reformed and corrected by
statute, retained.

In that State, as in

Virginia, the statutory ejectment

New York and West

may

be maintained in the
which a writ of right could have been brought.
A controversy over a title in West Virginia, in which the
parties proceeded by a writ of right, was decided in 1868,*

same cases

in

but the system of real actions has, since that date, been superseded

in

that State

ence of the old system
ions of our courts,

by statutory ejectment.
is

The

influ-

occasionally reflected in the opin-

and exerts some

eff'ect

in

framing

legis-

lative changes in our remedial law, but the general system,

with most of
§ 80.

its

peculiarities,

— Trespass

to

try

is

obsolete.

title.

—

Injuries affecting real

property are chiefly of two classes. First. Those that divest
the owner of the possession, and usurp his right of dominion
over the property.
Secondly. Those that injure the land,
or diminish its value, or disturb or impair the owner's enjoyment of it, without divesting the possession. Trespass,
The
waste and nuisance are examples of the latter class.
former injury, which is attended with amotion from or deprivation of possession, is denominated an ouster, and has
been defined to be " a wrongful dispossession or exclusion
of a party from real property, who is entitled to the possession." ^
This elementary principle must not be overlooked
•McCann

Rathbone, 8 R. I. 297.
Gallup, 12 Conn. 371.
'Caperton v. Schmidt, 26 Cal. 479, 496.
• Genin v. IngersoU, 2 W. Va. 558.
' Newell r. Woodruff. 30 Conn. 497.
See Field !•. Hawlev, 126 Mass.
327; Towle v. Ayer, 8 N. H. 57; Smith v. Burtis, 6 Johns. '(N.Y.) 217.
See §93.
•Crandall

i'.

v.

Gil
in

VIII.

PROPERTY

(IN

GENERAL)

considering the form of remedy for the trial of

title to

land wliich will next be noticed.

—

Trespass to try title was substituted for eject§ 81.
ment in South Carolina as early as 1791. * It was in form
an action of trespass quare clausum fregit, except that a
notice was indorsed upon tlie writ to the effect that the action
was brought to try the title as well as for damages. This
remedy was subject to the principles of law relating to ejectment which, down to that time, had been the action for trying titles to land in that State. ^ There were, of course, no
fictions in this new action, and the names of the real parties
appeared as plaintiff and defendant.'^
The plaintiff was compelled to prove a trespass
§ 82.
conmiitted by the defendant no matter how trifling. A bare
threat made on a rock, the title to which was in controversy,
to prevent the plaintiff from fishing there; or obstructing
a canoe from landing uj)on it, was said to be enough evidence
to support the action. * Even the cutting or blazing of a
tree was held sufficient.
The judgment was in form for
damages, but the plaintiff, if successful, was entitled to a

—

''

writ habere facias possessionem.

The

reader will at once

discover, aside from the question of ouster, the close resem-

blance this form of procedure bore to ejectment both in its
nature and uses."
Manifestly trespass quare clausum fregit was a
S 83.
form of action calculated to redress injuries to real property

—

not amounting to an ouster. This remedy as enlarged by
statute in South Carolina under the name of trespass to try

usurped the functions and subserved the purposes of a
While evidence of a slight trespass would suffice
to raise a controversy over the title, yet mesrie profits could
not be recovered of the defendant if no actus! eviction took
place, but only a technical trespass was proicd.
title

real action.

' Stnt.
nt I.nrire, S. C. vol.
117, Kevisrd Stnfiites, 1S73, p.

•Kennedy

V,

p.

170; since repealed.

See Chapter

flOl.

Oimpholl, 3 Const. Rep. (S. C.) 7fiO.
Withers, 2 Dny (S. C), 115-119, in nolit.
•Mnsscv V. Trnnthnm, 2 Bay (S. C), 491; Ur,derwood
Bailcv (S'.C). I.nw, 81.
•Spitrener r. Cooner, 8 Rich. (S. C), Law, 307.
•Sec 8115, 19, 39, 40.
•I.vneh

r.

V.

r.

Sims, 9
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84.

ment

in

^-

W.ilT:

Tlie result achieved

Enfjliuul, iiftcr

EJECTMENT

by the use of

many years

G45

fictions in eject-

of effort, was accom-

plished summarily in South Carolina by a simple statutory

Why

enactment.

the English Parliament and the legisla-

tures of otlier States of our Union did not enact statutes

somewhat similar in character, substituting ouster for trespass, and at a single stroke demolish real writs and the fictions in ejectment
§ 85.

— The

solved,' as

is

a mystery.

Legislature of South Carolina solemnly rea justification for the change, that " since the dis-

common method of trying the title
by action of ejectment, which, depending
upon a variety of legal fictions, is rarely understood but by
professors of the law." Still, the name of the new remedy,
and the practice requiring proof of a trespass, which certainly had no logical or necessary connection with the trial
of the title, occasioned some confusion.
The writ of right was never employed in South
§ 86.
Carolina,'^ and the profession seem to have shunned the
use of real actions, the

to lands has been

—

whole system of real actions. If the " variety of legal fictions " in ejectment was incomprehensible to the profession

South Carolina, it is certainly easily understood why no
was made to utilize real writs.
Trespass to try title has at length been swept
§ 87.
away in South Carolina, and an action for the recovery of
real property substituted in its stead.^

in

effort

The

—

essential principles

and trespass to try

title,

governing real actions, ejectment,
are uniform in this country as to

the interests for which the actions will lie, the titles that will
support them, the pleadings, evidence,^ defences, judgments,

and new trials. They constitute practimethod of procedure disguised under a
variety of names. For this reason cases decided under the
different systems will generally be cited side by side in this
writs of possession,
cally one general

treatise.
'Stat, at Large. S. C. vol. V, p. 170, §4.
= Frost ads. Brown, 2 Bar (S.
C), 133-144.
•Revised Statutes South Carolina (ed. 1873), p. 586; Ibid, chap. 147,
'
Greenl. on Ev. vol. 2, §303, p. 286.
p. 801.

'
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THE GAGE OF LAM)
ENGLAND

IN

MEDLEVAL

By Hakold Dexter Hazeltine^

ECONOMIC
tain of its

and legal development in England is, in cergrand outlines, strikingly illustrated hy the

history of forms of security on property.

One

sees in

Eng-

land the gradual advance from a natural to a money and
first piiblislicd in the Harvard Law Review (1903-4)»
549-557, vol. XVIII, pp. 36-50.
Notk: Tlu- author regrets tliiit. owinj; to pressure of other work, he
He desires
has not had time to revise and reeast the present essay.
therefore to mention the faet that in his more recently puhlished
Oesrhirlile de> entilischen I'fondrechts he has adopted a terminolojfv
slifchtly different from that em]>loyed in his Enrilhrhf> MohiliarpfandInstead of elassifying
recht im Millihiller and in the present essay.
the various forms of security on property imder the headin(rs " u»ufructpnpe (yiilzpfanti)" and " prop frl!i-(i<i tie (I'niprlrtndiipfnnd)" the author has in his later work proui)ed the various sjieeies of pape under
the peneric names " UHiifrurt-iinqe {Sutzpfiiiuiy and " milmlnnrp-iiniie
{Siilmlnnzpfniid)."
I'nder " sul>stanee-p.\pe (Sulistanzpfand)" the author has included all forms of security where the n.i itself, as distinpuished from the mere rents and profits arisinp from the res. is to be
viewed as paped for the debt. The femi " sulmlnnre-pafie (Svbulnnzpfand)" corresponds therefore to the term " property-pape (Proprietaet»pfnnd) " as the latter tenn was employed in the earlier essays.
In the (iffchlrhtr des emiViarhrn Pfnndrerhln the term " prnpfrtii-ffnrje
(Prnprielaetfpfiind)" has been restricted to forms of security where
there is a conditional conveyance of the proprietary ripht as distinct,
for example, from forms where the creditor is piven a mere power of

"This Essnv wns

vol.

XVII,

pji.

sale.

'Reader in Enplish I, aw in the I'niversity of Cambridpe, since 1007;
I,ecturer in Law at Kmmanuel CoUepe, Cambridpe, since IflOfi, and
Fellow of Kmmanuel Collepe, since IflOrt. A. B. Brown I'niversitv, ISOV;
1,1,. B.
Harvard I'niversity, 18n8; ,T. I'. D., Berlin rniversify, 1!)0S;
Hon. M. A., Cambridpe I'niversity, IflOfi. Lecturer in the Law School
of the l'ni%-ersity of Chieapo, IDOfi! Professor of Law in the University
of Wisconsin, lOOS.
Olhrr Puhlirnttont: Appeals from Colonial Courts to the Kinp In
Council (Proceedinps of the .American Historical .Association), IPP-V;
Knplische-; Mohiliarpfandrecbt im Mittelaller fSonderabdruck aus der
Festpabe fiir Hilbler'), Berlin, l!)n.",; Zur Cicschichle der Kheschliessunp
nach anpelsiichsischem liecht. Berlin, 1!105; The Kxchequer of the .lews
(Law Quarterly Review, XVIII, pp. 305 et teq.), 1906; Die Geschichte
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from tlie rural and agriculAnglo-Saxon times to the town and national
life, witli its industry and its commerce, of the centuries that
follow the coming of the Danes and the Normans. A heathen
and tribal society gives way to Christian and to feudal institutions
and at tlie same time there is early developed
credit economy, the progress

tural

of

life

;

a strong kingship, a strong central government, that is
to influence in a masterful way the course of economic and
do\ni to our own day.
Acting as a check
on the growth of local custom and of feudal justice, and
making the towns subserve its own economic purposes, this
powerful central government has its foreign and commercial
policy and its system of Common Law and Equity, with
legal history

the good right

decrees of

its

arm

of judicial execution to

enforce the

courts.

Unless we err, the English law of gage, like the law of
other Germanic countries, starts from the conception, in the

Anglo-Saxon Aays of barter and self-help, that the xced or
vadium delivered to the gagee is a provisional satisfaction,
a provisional payment, a redeemable forfeit. The res and
the claim are regarded as equivalent
and, should the gagor
not redeem, the gagee must look exclusively to the res for
satisfaction.
The gagee has no personal action against the
gagor
and the gagor, should he fail to redeem the res,
has no right to the surplus, if the res be worth more than
the amount of the gagee's claim.
This forfeit-idea is the
original idea underlying the ii'ed, and this conception persists.
In course of time, with the development of credit and
of judicial execution, of varieties of obligation and of forms
of action for their enforcement, there branch off two other
;

;

(1) the idea that a res of trifling value may be
given as a binding contractual form,^ and this at length
ideas:

develops in the English ecclesiastical courts into the formal

contract by pledge of faith;

and (2) the idea

that, if the

des englischen Pfandrechts (No. 92 in Gierke's Untersuchungen zur
deutschen Staats- und Rechtsgeschichte, Breslau), 1907; Notice of an
Early Year-Book MS. (James, Descriptive Catalogue of the Jlanuscripts in the Library of Gonville and Caius College, Vol. II, Cambridge, 1908) ; Earlv History of Specific Performance of Contract in
English Law (Festgabe fur Kohler, Stuttgart, 1909).
'Cf. Thayer, Evidence at the Common Law 393.

OJS
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res he of substantinl vnluc,

to a

it

GKSKRAL)

(IS

is

merely a collateral security

personal claim, the gagce being entitled to sue the

gagor personally and
gageo to account for

the
tlie

gugor having a riglit
Along with

surplus.'

to call the
this trans-

formation of the primitive forfeit notion into the idea of
collateral security there

is

another

line of

development that

must he most carefully distinguished therefrom.

gage transaction

Inasmuch

merely a provisional payment, the property right of the gagee on default lacks the
as the early

is

Aufidssuiig, the quit-claim, the final abandonincnt of
in the res that

is

in

all

right

Germanic law necessary to a complete
The gagce cures this defect by going

and absolute title.
into court and getting the court to declare his title absolute
and, later, by getting the gagor in advance to put
;

in the deed itself.
By such a clause,
however, the gagee evades the obligation that the law has
at length imposed upon him of returning the surplus; and

a rcsignatio-clausc

the law enters and forbids this evasion.*
It lies bej'ond the scope of the present paper to prove,
by a discussion of English texts, that this has been the
course followed by our own law. Keeping in mind, however,
the outlines of this general Germanic development, we wish
merely to distinguish as clearly as possible the various forms
assumed by the English medieval gage of land.
A con-

sideration of the

many

difficult

questions connected with the

law of securities on land, not only

ment, but also
cases that

in

its

come before

in

its

historical develop-

present-day application to concrete
the courts, will,

it is

believed, be ren-

• On
Sehuld and Ilaftung compare von Amira, NordeormaniiichM
Oblipntionrnrocht (Alfsoliwedisches OWipntioncnrecht [188J]) 92-13,
and ( Wcstnordischcs 01)li(t.'itioncnrcclit (1895)) 56 el >eq.; 2 Brinz, Pandckton (187!)) 1 ft acq. Src also 1 Cliironi, Trattato dci privilcgi, dclle
ipotfche c del pcpno (1891) 1 rt seq.
' For llic details of this view of the Oprmanic
development in jreneral, hut without a consideration of the Enjilish texts, see 2 Hcusler,
Institulionen dcs deutsrhcn Privatrechts 1J8-153, 235-950; AV'igmore,
The I'lrdjfe-Idrii, 10 Harv. I,. Hev. 331-:U1 (citinfr, in his discussion
of the historical siffniAcance of the " release " and " quit-claim," Professor Ames' essays on Disseisin,
Harv. I,. Itev. TX :ti;}, 337, unfortxiniitely not accessible to the present writer durinp the preparation
of this article).
Compare also Wigmorc, The Pledge-Idea, 11 Harv.
L. Kev. '39.
'.\

;;
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dcrctl nil the easier

by such a preliminary survey, rapid and

inadequate thougli

it

It

be.

make the various medieval forms stand out
we group them into gages with immediate pos-

helps to

sharply,

if

and gages with possession of the
tills is indeed but the fundamental
distinction that underlies the fiducia or the pignus and the
hypothcca of Roman law,' the acltere Satzung and the juengere Satzung of German law,^ the engagement and tlie
obligation of French law.^
Then, looking at execution or the enforcement of the
If we
security, we may make several further distinctions.
and it will tend to clearness
the
adopt for the moment
terminology of German legal science, we may classify English forms of security on land with immediate possession
of the creditor as usufruct-gage {Nutzpfand) and as property-gage (Propri^taetspfand). In forms of usufruct-gage
the creditor has merely a right to take the rents and profits.
In forms of property-gage the res itself, either by forfeiture
or by sale, may be made to answer the claim of the creditor
if by forfeiture, whatever the value of the land may be, we
may call the security a forfeiture-gage {Verfallspfand),
and if by sale, with a return of the surplus proceeds to
session of the creditor,

debtor until default; and

—

—

the debtor, the security

may

be designated as a sale-gage

There may indeed be combinations of
and every propthe usufruct-gage and the property-gage
(Verkaufspfaiid).

;

erty-gage with immediate possession of the creditor necessarily involves a temporary usufruct-gage, a right to take
the rents and profits until the debtor's default.*

now only

for the English medieval law,

we

Speaking
gages

believe that

where the debtor remains in possession until default may also
be classified, according to this same principle, as usufruct»See 1 Dernburg, Pfandrecht 1-95.
'See von Jleibom, Das deutsche Pfandrecht; Brunner, Grundzuge
der deutschen Rechtsgeschichte 188-191.
• See
Franken, Das franzosische Pfandrecht im Mittelalter 1-36
VioUet, Histoire du droit civil fran^ais (1893) 733-748.
* On the medieval law on the continent see especially Franken, Das
franzosische Pfandrecht im Mittelalter -307, 208; and Brunner, GrundzUge der deutschen Rechtsgeschichte 188-191. Compare also Beauchet,
Histoire de la propri^t6 fonciere en Sufede (1904) 424 et seq.
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as propcrty-gagc.

In other words, whether the

on the debtor's
what the debtor has in reality K^K*^"*' 'i^e cither the
rents and profits of the land or the jjropcrt}-, the res, itself.
Finally, from these forms of securit}' proper, where the
creditor's claim may he satisfied, in one way or another, out
of the gaged land, we ma}' sharply distinguish cases where
all the right the creditor has is to hold the land as a distress, as a simplex nam'ium, as a means of bringing compulsion to bear on the debtor; for here the creditor has no
right to take the fruits of the land and no right to obtain
creilitor take possession immediately or only

dffiiiilt,

the land

itself,

either on

the jjrinciple of forfeiture or of

examine briefly the gage with immediate
possession of the creditor and then pass on to the gage with
sale.

Let us

first

possession of the debtor.
I

Forms

of security on land with immediate possession of

the creditor are, then, cither usufruct-gage or property-

gage; or, indeed, combinations of the two.
Roth tiie usufruct-gage and the property-gago are found
but it is with the
in the law of the Anglo-Saxon period;'
law of the centuries succeeding the Norman Conquest that
we arc here concerned.
The usufruct-gage assumes two forms, the form depending upon the use that is made of the rents and profits taken
by the gagee while the land is held by him. The transaction
is a vh'um vadium if the parties agree that the rents and
profits shall reduce the debt.
The transaction is called a
mortnum radium if, on the other hand, the rents and profits
do not reduce the debt

itself,

but are taken in lieu of in-

terest.'

Glanvill states positively that the vivum

radium

is

a valid

' See
nrunncr, 7.iir Roclitsppsrhiohtp tier riimischrn iind pominnischcn
rrkutulo innnS; Knlil.r, I'fiitulri-clitliclio Korsclmnpcii 05. <)fi. Compare I.odpc, The Anglo-Snxon Land I,uw (Essays in .\nplo-Snxon Law

107).
'Glnnvill, X. 6, fl.
Compare 1 Robbins, Law of Mortpapes (1S9T)
1-5; Fisl)cr, Law of Mortpapc (1897) 4-7; .S Gray, Cases on ProjxTty
ill, n. 1.
The Enplish I'lrum rndium eorresponds, therefore, to the
German Todiatzung and Uie English mortuum vadium to the Gennaa
lOfi.

Ziniialiuny,

I
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transaction

and apparently he means also that the king's

;

court enforces the terms of the

mortuum vadium.

tian creditor, however, commits a sin

contract of

and

if

651

mortuum vadium because

The

Chris-

in

entering into a

it is

a sort of usury;

he dies before the contract comes to an end, he dies

as a sinner and his chattels are forfeited to the king.

To

seeming the mortuum vadium, sinful though it be, is the
usual contract of the thirteenth century both for Christian
all

and

Jew

for

From

alike.'

the usufruct-gage proper must be distinguished the

so-called " beneficial lease," a lease for years

purchased out-

sum of money. This latter transaction serves
the twelfth and thirteenth centuries two important eco-

right for a
in

nomic ends

:

It provides the lessor with

ready money, and

it

provides also a form of investment of capital that enables
the lessee to speculate on the return of his

money with

in-

There is here no
gage in the sense of a security for some personal claim,
because there is no debt. For the same reason there is no
usury, and in an age when usury is a sin and when the goods
out of the profits of the land.

terest

who

of the usurer

dies in his sins are forfeited to the king,

the beneficial lease

money

in

protection

is

popular.

The one who

invests

his

a beneficial lease has too the termor's possessory
;

and at the end of the term the land goes back

to the lessor.^

Coke discusses the vivum vadiiim, of his day as a form
of security where " neither money nor land dieth, or is
lost";^ and

modern law the principle of the usufructWelsh mortgage " and " securities in the
nature of Welsh mortgages." In these modern gages the

gage

in

underlies the "

fruits of the land

may

be taken in lieu of interest only or

in reduction of both principal

and

interest.

*

'Glanvill, X. 8; 9 Pollock and Maitland, Hist. Enpr. Law (1898)
The principle of the vivum vadium is found in Madox, Formulare,
No. CXLII. Compare Round, Ancient Charters, No. 56.
= 2
Pollock and Maitland, Hist. Eng. Law 111, 113, 117, 131, 123.
Compare the Rentenkavf of the German Middle Ages. 1 Heusler,
Institutionen des deutschen Privatrechts 338, 355, 375, 2 idem 150-153.
« Co. Lit. 205n.
•See 1 Robbins, Law of Mortgages (1897) 1-31; Pollock, Land Laws
119.

(1896)

133.
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The property gage
gttgc.

who
of

is

tlie

of tlie Middle Ages is forfeiturcassumes two main forms: (1) either the gagce
given iiiniicdiatc possession must wiiit until defiiult
debtor before he can acquire proprietary right ; or,
It

(2) tlic gagcc is given proprietary right at once, though
under the condition that, if tlie debt lie paid at a certain
day, the proprietiiry riglit of tlie gagee shall then come
to an end.
In either case default of the debtor results in
immediate or ultimate forfeiture of the gaged Iniid itself,
whatever may lie its value, in satisfaction of the debt.
The first of these two varieties of the forfeiture-gage seems
to be the usual form in the days of Glanvill and Hracton.
Glanvill, in the tenth book of his treatise, is apparently
discussing several forms of gage and combinations of these
forms. The usufruct-gage may be vh'um vadium or mnrtuum
vadium; but to such a transaction there may be added the
possibility that the land itself be forfeited.

gage may be given

Tlic

the parties

may

or

in their contract.

may

for a term, and in such a case
not include a clause of forfeiture

If they include such a clause, this ex-

press bargain must be strictly adhered to;

this bargain
being that, if at the end of the fixed term the debtor do
not pay his debt, the gaged land shall then become at once
the property of the creditor, to be disposed of as he wishes.*
Here no judgment of the court is necessary. By operation
of fhe clause of forfeiture, the gagae becomes suddenly

seised in fee, with the freeholder's rights

the other hand, the contract

may

and remedies.

On

contain no such clause

and here the creditor must go into court
must
be
and there
certain legal proceedings before the gaged
land can be forfeited to him for the debt. These proceedings
are as follows: When the debtor fails to pay at the end of
the term, the creditor must sue him.
The debtor is then
compelled to appear in court in answer to a writ ordering
him to " acquit " or redeem the gage. Once in court the
debtor will either confess or deny the fact of gaging the
of forfeiture;

•Glanvill, X.
fiOO,

fiOl

:

6.

.Sec

riin).lln, .Story

nl.so 1 Spcnce, Equitable Jurisdiction (1846)
of Mort(rn(rc Law, 4 Hnrv. L. Rev. 8; 2 Pol-

lock and Maitland, Hist Eng.

Law

120.

i
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If he confess

land for the debt.
confessed

it,

(jo.i

he has thus, says Glanvill,

and he

is ordered by the court
gage within a " reasonable " time by payment
of the debt, the court at the same time declaring that, in
case of default in payment at the end of this new period,
the gaged thing itself shall become the property of the
gagee and thus forfeited for the debt. Should, however,
the debtor deny the gage for the debt, he may then acknowledge that the land in question is his property and offer
some excuse for its being in the possession of the other party.
Should he confess in court that the land is not his property', the creditor is at once allowed by the court to dis-"

tlic

debt

itself;

to redeem tlie

If the debtor assert that the property
own, but deny both the gage and the
debt, the creditor must then prove both the debt and the
gage of the specific property in dispute for this debt.*
If now the gage be given indefinitely or without a term,
the creditor may at an}' time demand the debt. Apparently
tliis means that the creditor can at any time go into court
and get a judgment ordering the debtor to redeem within
some fixed and reasonable period
the court at the same
time declaring that, if the debtor fail to do this, the creditor
may do anything he pleases with the gaged land, that is, that
the land will on default be forfeited. ^

pose of
in

it

as his own.

question

is

his

:

Unless, therefore, the parties stipulate that the

gage

shall

be a pure usufruct-gage, we see that, whether the gage be
for a term or without a term, and whether the contract contain the forfeiture-clause or not, the gaged land may be forfeited for the debt
the gage thus assuming the form of prop;

erty-gage.

The

possession of the gagee

de vadio, but

it

is

The gagor remains

is

called se'isina, a seisina ut

quite unprotected

by any

legal remedy.

seised of his freehold, and, should

some

' Glanvill, X.
6-8.
On the burden of proof see Chaplin, Story of*
Mortgage Law, 4 Harv. L. Rev. 9.
= Glanvill, X. 8; 2
Pollock and Maitland, Hist. Eng. Law l-!0.
On

the equitable nature of certain features of this procedure in the king's
court and their similarity to the "equity of redemption" and "decree
of foreclosure " in the courts of equitv at a later dav, see Chaplin, Story
of Mortgage Law, 4 Harv. L. Rev. 9," 10; 2 Pollock" and Maitland, HisL

Eng.

Law

120.
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third person unjustly turn the gftgcc out of

hind,

tlie

it is

the gaf>;or wlio has the right to bring tlic possessory action
The gagor, not the gagce, has indeed
of Novel Disseisin.
l)ecn disseised.

gftgee, the latter

Furthermore, if the gagor himself eject the
still 1ms no remedy by which he can recover

possession.'

Glanvill explains this
really 1ms a right to

that,

if

is

by saying that what

the creditor

not the land, but the debt

itself;

and

ejected by the gagor, the gagce should bring an

action of Debt, the court compelling the debtor to
isfaction.

This argument

the real reason

why

the

is,

gagee

make

however, unsatisfactory;
is

sat-

and

not given possessory protec-

As pointed out by Pollock
tion is to be sought elsewhere.
and .Maitland, the king's justices in the time of Glanvill are
experimenting with the new possessory actions. They are
agreed that the freeholder shall have the assize cf Novel Disi)ut they are not quite sure whether the gagee really
seisin
and truly has a scislna that calls for protection. Influenced
perhaps by theories of the Italian glossators as to possessory
protection, they end in refusing the gagee a remedy."
As soon as the debt be discharged or payment properly
tendered, the gagee is under the duty of giving up possession
and, should the gagce maliciously retain posto the gagor
session, the gagor may summon him into court by writ.
If
it be determined that the land is held as a gage and not in
fee, it must be given up to the gagor.^
The creditor may enforce his personal claim by bringing
the action of Debt. His right to the gage on default may
be enforced by the foreclosure procedure we have just dis;

;

cussed.

To

*

all

seeming the Glanvillian gage soon becomes obsolete

owing to the
scislna ut

failure of the king's court to protect the gagee's

dc rmlio;

gagee's rights

in

and indeed the attempt to treat the

the land as rights of a peculiar nature

is

Glnnvill, X. 11, XIII. 28, 20; 2 Pollock nml Mnitlnnd, Hist. Eng.
I,nw IJO. 121. See further Chnplin, Sforv of Mort(rn(rc I.nw, 4 Hnrv.
L. Rrv. fi. 7.
•Glnnvill. X. 11; 2 Pollock .itnl Maitland. Hist. Eng. Law 120, 121.
See Brnrton, f. 268.
»niiinvill, X. fi. 8-10. XIII. 26-30.
Glnnvill. X. 6-8. 11, 12.

'
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soon given up,

tlic

gagee being now given

sonic place

G55

among

the tenants.

In the age of Bracton the popuhir form of gage is a lease
for years to the creditor, under the condition that, if the
debt be not paid at the end of the term, the creditor shall
During the term the gagce has the
hold the land in fee.
posscssio or scisina of a termor, and this possession is protected

by

writ.

On

default of the debtor the fee shifts at

once and without process of law to the creditor; the fee, the
land itself, is thus forfeited for the deht.^ Here we have a

form of the property-gage very much like the Glanvillian
gage for a term with clause of forfeiture and indeed the
chief difference is the protection thrown about the creditor's
;

possession in the later form.

This early form of the property-gage, the gage of Glanand Bracton, is not, however, to be the basis of the later
law. Legal theory of later times does not tolerate this thirteenth-century method of allowing a term for years, a " chattel real," to grow into a " freehold estate " on the mere fulfilment of a condition. ^ Indeed, the classical gage of English
law is not a conveyance on condition precedent, but a conveyance on condition subsequent, the mortuum vadium or mortvil

gage that
later

expounded by Littleton and the judges of the

Is

common

law.

This later form of gage is a conditional feoffment; the
condition being one for redemption and defeasance on a speciThe creditor acquires at once an estate in fee,
fied day.

though

this freehold estate

is

subject to the condition.

If

the debt be paid on the day, the feoffor, that is, the debtor,
or his heirs may re-enter; if not, the freehold estate of the
feoffee,

the creditor,

chereby becoming

entirely

is

absolute.

*

freed from the condition,

In other words, the gage of

'3 Pollock and Maitland, Hist. Enp:. Law 120, 131.
3 Britton XV, 5§ 2-7 ; Bracton's Note
Bracton, f 20, 268, 269
Book, pi. 889; Madox, Formulare, Xo. DIX; Cart. Guisborough 144;
2 Pollock and Maitland, Hist. Eng. Law 122. See also Round, Ancient
Charters, Xo. 56; 1 Chron. de Melsa 303;' Madox, Formulare, No.
CCHI; Y. B. 21-22 Ed. I. pp. 125, 223-224.
'See Littleton, §5 349, 350; Co. Lit. 216-318; 3 Pollock and Maitland,
=

Hist. Eng.

;

.

Law

122, 123.

•See Bracton's Note Book, pi. 458; Y. B. 20-21 Ed. I.
30-31 Ed. L pp. 20S-212; Madox, Formulare, Nos.

p. 422;

Y. B.

DLX-DLXII,

'
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GENERAL)

common

law is a propcrty-gagc, a form of forand at the same time there is comhined with
this forfeiture-giigc n temporary iisiifnict-gage in tiie nature
of the Glanvillian mortuum vadium, the rents and profits
taken by the mortgagee in possession until the day of payment not going in reduction of the (ie'l)t.
Though the writers of tiie twelfth and thirteenth centuries
do not discuss this form of the property-gage, probably because it falls under the general theory of conditional gifts,
the later

feiture-gage;

it is

nevertheless found in the sources of the law long before

the time of Littleton," and

back to a distant past.'
will be

its

history seems indeed to reach

Its transformation in

modern times

adverted to subsequently.
II

The English gage
until

default

is

to

gage with immediate

of land with possession of the debtor
all

seeming developed later than the

possession of the creditor

;

the origin

of this later form of security for loans being directly con-

nected with the history of the process of judicial execution.*
DI.XIX. ni.XXIX;

IJttlptnn, S5 SSJ-S-U.
Acrordinp to modern pracniortpape takes the form of an absolute conveyance
to the mortpapee, with an apreement on his part to reconvcy when the
loan is paid. See Ames, Specific Performance, 17 Harv. I,. Rev, 174.
An example of tlie mortgage for years will be found in Madox,
Fomiulare, \o. DLXXXIX.
In this later form of pape for a term
default results, not in forfeiture of the fee, ns in the time of Bracton,
but simply in forfeiture of the term. See note (1) to Co. Lit. 205 a.
Fninken, Franziisisches I'fandrecht Ki-, 103.
"See the authorities cited in note \, p. fi5j.
' On n similar form of conditional conveyance for purposes of security in the .Vnplo-Saxon period sec Rrunner, Zur Rechtsgeschichte der
tice in

Knplnnd

flie

'

und permanischen I'rkundc 104-198.
Tranken, Das franziisische Pfandrecht im Mittclalter 7, nnd Brunner, Orundziipe der deutschen Rechtspeschichte lft9, IflO, take this view
as to the Germanic law on the Continent. -2 Heusler, Institutionen des
deutschen Privatrechts 135, 143-150, maintains that both the gape with
nnd the pape without the creditor's possession appear equally early in
old German law, and that indeed there is no direct connection between
judicial execution and the oripin of the pape with debtor's possession.
riimisclien
'

For views of other lepal scholars .see Q lleusler, Institutionen 144, and
Althouph the
Wipinore. The Plcdp<'-Idefi, 10 Harv. I,. Rev. :Ul-3.iO.
present writer alone is responsible for views held in this paper, he
wishes to express indebtedness to his friends Professor Gierke and Dr.
Neubeekcr, of the I'niversity of Berlin, for suggestions as to the nafure
of the gage with possession of the debtor, more especially the German
lI}fpothek.
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up this phase of the development,
moment in the rcahn of medieval

Before, however, taking

we

tarry

to

wisli

a

" cliargcs," " liens," " burdens " and " encumbrances " on

land that are created for purposes other tlian the securing
of debts
least,

a

owing

to creditors.

riglit in

rem

is

Here,

instances at

in certain

created in favor of one

who docs not

take immediate possession of the burdened land;
ent opinions
there

is

may perhaps

reallj'

be held as to whether

a gage of land in

tiie

but differ-

in sucli

cases

sense of a security' for

Thus, for instance, the warranty of
a personal claim.
title to land conveyed may create a charge on other land
remaining

in the hands of the warrantor, and the endowment of the wife at the door of the church may create a
charge on all the land of the husband. In such cases, should
the feoffee be ousted or should the husband die in the lifetime of the wife, the land previously bound by the warranty
or by the endowment may be followed into the hands of third
persons and made to answer the claim of the feoffee or the
widow. To give immediate possession of the burdened land
to the feoffee or the wife would be needless and indeed without meaning
the creation of the charge, the right in rem,
;

is

all

that

is

necessary.'

In the medieval period warranty

fending the

title

is

the obligation of de-

to land conveyed, and, should the defense

of giving to the evicted owner other land of equal value
exchange,
in
an excambium ad valentiam; ^ the warranty
being generally enforced by voucher or by the writ of warfail,

antia cartae, sometimes

it

would seem by writ of Covenant.'

Besides the warranty binding only the warrantor and his

warranty may in the thirteenth century create also,
we have just stated, a charge or lien on other lands remaining in the hands of the warrantor that is enforceable
against the whole world.
Non
In the words of Bracton
heirs,

as

:

For the German law

see 3 Heusler. Institutionen 135, 147, 149.
Bracton, f. 25-b-261b, 390-399b; Beames, notes
to Glanvill. III., Beale's edition; Holmes, Common Law 372; 1 Grar,
Cases on Propertv +16-419. Compare 3 Brunner, Deutsche Rechtsgeschichte 516; 2 Pollock and Maitland, Hist. Eng. Law 663.
•See Bracton. f. 399, and 2 Pollock and Maitland, Hist. En^. Law
218, n. 4, 664.
Compare Rawle, Covenants for Title, 5th ed., 12, 16.
'

"See Glanvill,

III.;

VnOPKUTY

VIII.

G58
soluin

ol)lig!itur

tciii'iiicntuiii

This

lien

persona

obligtiri

(IX

fooffiitoris

cum persona

GEXEHAL)
.

.

.

,

potcrit

ctiam

tacitc vel expresse.^

or charge, this obligatio rei,' maj' arise, there-

an express warrant}' or out of a tacit warranty.
An express warranty hinds a certain designated tenement.*
A tacit warranty implied in a feoffment l)inds, says Bracfore, out of

ton, ail the other lands that the feoffor has on the

a right

in

rem

ran fy

passes

bound

in

That

*

the feoffment.

is

to

day of

the feoffee of the warrantor acquires

shown by the fact that land bound by wareveryone with the charge.

the hands of the warrantor's heirs.

The
It

land

is

may be

hands of assigns, and even into the hands
as an escheat.
it
Should the warranty fail and should the burdened land be
called for to answer the claim of the warrantor's feoffee,
every possessor must give up the land. *
In the legal literature of the twelfth and tliirteenth centuries tlie dos is represented as a gift from the bridegroom
to the bride ad ostium ecdcsUie'^ at the time of the marriage
ceremony, and yet as a gift which the law compels the
bridegroom to make.' The gift may take the form of a
dower of certain definite lands, but never more than a third
followed into

tlie

of the king and the chief lord, who has

In the latrr Middle Aprs n mere warrnnty would
f. 3S3.
the other hin<ls of the warrantor in whatsoever hands tliey
might come. To create a lien on the land it was necessary to hi-ing
an action of varanlia rartae and pet a judgment pro loco et temport.
See Uawie, Covenants for Title, 5th ed.," 13, 13.
' Sec
Bracton, f. 383, 3881), and the thirteenth-century annotations
to Bracton's Note Book, pi. 748.
'Bracton, f. 383; Bracton's Note Book, pi. 746, and fhlrteenth-cenSee Maitland, Bracttiry annotations; V. B. 30-31, Ed. I., pp. 359-361.
ton's Vote Book, pi. 748, note 7.
•Bracton, f. 383, 383h, 388, 388h; Bracton's Note Book, pi. 748,
thirtcenth-centurv annotations.
"See Bracton,' f. 380-383h, 388, 3S8h: Bracton's N'ote Book. pi. (538.
748, 1034; Fleta, lib. VI. c. 33, 517; Maitland, Bracton's Note Book, pi.
Holmes, Common Law
748, note 7; Holmes, Common Law 304, 305.
There cannot
395: "Fleta writes that every possessor will he held.
doutit that a disseisor would have been bound cquidly with one
be
whose possession was lawful." The various writs will be found very
fully collected in Bracton, f. 380-39nb.
"The endowment is at the door of the church to insure publicity and
solemnitv.
Sec Coke on Littleton »ta; Beamcs, Translation of Glanville, Beale's ed. 94, n. 2; 3 Pollock and .Maitland. Hist. Eng. Law 374,
375.
'Compare Co. Lit. 30b, 31a.
'

not

nraoton,
l)iod
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(if

is

.-ill

tlic liuuls

of

hushaiul

till.'

called a dos nominata.

liaiid,

A

imd

;

in tliis

form the dower

dos rationabilis, on the other

century the dower of a third of

in the twelfth

is

'

G59

all

hind in the freehold seisin of the husband on the day of the
nuptials
naia,

it

and, when the husband

;

is

fails to give a dos nomiassumed by the law that he wishes to give a dos

In the time of Britton the wife has a right,

rat'wnuhlUs.'
in the
in
is

case of a dos rationahilis, to a third of

ail

the lands

the seisin of the husband during his entire life;^ and this
the rule of the

common

law.

*

In the time of Bracton the wife seems to acquire at once,
the giving of a
rights " in the lands.

dos

t)y

band

in

nominata,

" true

proprietary

Unless she has joined with her hus-

the levying of a final concord before the king's

justices, she

is

entitled,

on his death, to recover the very

land designated from any one who now has
If the tenant be sued

of the husband.

The

by the woman, he
heir will

it

in his

hands.

vouch the heir
probably be obliged to warwill

rant the gift of his ancestor, and, should he

fail

in this,

he must give the evicted tenant a compensation in value out
of other lands of the ancestor.

concern the wife at

all.

Her

This, however, does not

right

is

to the land

named by

her husband and she can evict the tenant.^
If one-third of the land that the feoffee holds under the

feoffment from the husband be claimed by the widow as

dos rationabilis, and

if

the feoffee vouch the heir to war-

ranty, the widow must see that the heir appears in court,
for the heir

is

also the

warrantor of her dower.

If

it

be

confessed bj' the heir that sufficient other lands have come
to him to endow the widow, the feoffee will be allowed to
' In the later
Middle Ages the dos nominata mav be more than a
third of all the lands. See Littleton, §§ 37. 39; 2 Pollock and Maitland,
Hist. Ene. Law 421, 425, 426.
Compare Co. Lit. 33b.
= Glanvill,
VI. 1, 2, 17; Bracton, f. 93; 1 Reeves. Hist. Eng. Law
155, 156; 2 Pollock and Maitland, Hist. Eng. Law 450, 421, 425.
Nichols, Britton, pp. xli, xlii, and 2 idem 238, 242; 2 Pollock and
Maitland, Hist. Eng. Law 421.
'Littleton, §37; Co. Lit. 33b.
Compare 2 Reeves, Hist. Eng. Law
577-579.
"Bracton, f. 299b; 2 Pollock and Maitland, Hist. Eng. Law 422, 423.
On the legal nature of the wife's right in the land before the husband's
death, compare Bracton, f. 300b; Beames, Translation of Glanville,
Beale's ed., 97, n. 3. See Glanvill, VI. 3.

n

yill-

CGO
keep

riiOPEUTY (IX GENERAL)
widow

his laiul luul the

be given a judgment against

Should, however, the heir have no other lands,

the heir.

thon the widow

The

feoffee.

will

ciin

recover a third of

feoffee

will

liind held

tlie

hv the

get judgment against the heir;

and, on the death of the woman, the feoffee will get back
As extlic land tliiit the widow has liceii holding as dower.
pressed by Pollock and Maitland " The unspecified dower
:

is

therefore treated as a charge on

a charge that ouglit

all

the husband's lands,

to be satisfied primarily out of those

lands which descend to the heir, but yet one that can be en*
need be, against the husband's feoffees."
Again, it is not uninstructivc to observe that feudal serv"
ices and rents-service arc in the medieval law a " charge
or " burden " on the land held by the tenant. ^ Should the

forced,

tenant

if

make

may

default, the lord

not only distrain the chat-

that are on the encumbered land, but he

tels

land

itself.

the lord

The tenement may

may

may

;

or,

and reduce his claim
he may enter and hold the

enter into possession

out of the fruits of the land or,
land as a mere distress, with no right to keep
;

feiture

reach the

be forfeited to the lord

it

as a for-

and with no right to satisfy himself out of the prof-

="

its.

By

the feudal law failure of the tenant to perform the

services results in a forfeiture of the land:

but only after

the tenant has been adequately warned and after

of the lord's court.

If the tenant be

summoned

judgment

three times

without responding, the feudal law enables the court to put
the lord into possession for a year.
Should the tenant re-

deem within the year, possession

is

restored to him

should he not redeem, he loses the land.

;

but

*

f. 300; 2 Pollock nnd Mnitland, Hist. Enjr. I,nw 403. 426.
the writs of the downper see Glnnvill, VI.; Brncton, f. 296-3I7b;
2 Britton, liv. V., c. IV.-XIII.
'Sec, for instance, Stnt. Gloiic.. fi Efl. I. c. 4; Stnt. West II, 13
Ed. I. c. 31; 1 Rritfon, liv. 11. c. XVIIT. 510; Holmes, Common I.aw
388. Similar in its effcrt is the so-railed .Ibmeirruniisrerht in the case
of the German Eriipnrhl and the fmpht/leusif of Roman law nnd the
German eommon law. Compare also von Amira, Das Altnorwegische

•nrncton,

For

Vollstrerkiinpsvcrfahren (1H71) 314 rt scq.
' Note,
further, the special sipnificancc of the rcnt-charjre in the
English medieval period. Compare 2 Hcusler, Institutlonen T50-1S3.
.See J Chron. Abinird. 12«; Wriplit. Tenures l!)"-!!)!); Gilhrrt, nents
3, 4; Robinson, Gavelkind 195; 2 Reeves, Hist. Eng. Law 186 j 1 Pol-
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Forfeiture

may

also be enforced

bieimium, introduced by statute
If

tiic

tenant

fail

two years, and
traint, the lord

cessavit

pay

per

Edward

reign of

to perform his services or

I.

his rent for

if

there be insufficient chattels for a dis-

may

obtain a writ of cessavit out of chancery.

This writ enables the lord,

by tendering

by writ of

in the

661

his

if

the tenant

fail to

still

redeem

arrears and damages before judgment, ta

recover the land or fee itself in demesne.

The

adjudged

for the tenant

has

to the lord

now no

What

forfeited for ever,

is

right to redeem.'

practically amounts to forfeiture

the Kentish custom of gavelet.

is

also found in

If the tenant of land held

in gavelkind falls into arrears with his services

the lord

is

land thus;

and

rents,

own Three-Weeks-Court
tenant found upon the tene-

to get permission of his

to distrain the chattels of his

ment and the lord
companied by good

thus seeking to distrain

is to be acThis attempt to distrain
is to be continued for four sessions of this court of the lord,
and if before the fourth court sufficient chattels cannot be
found, the court then awards that the lord may take the
tenement into his hands en noun de dcstresse ausl cum boef
ou vache. The lord may keep the land in his hands a year
and a day, but without fertilizing it and within this period
the tenant may, if he pay his arrears and make reasonable
amends for the withholding, enter once more into his land.
If, however, the tenant do not thus redeem, the lord may
then make all the proceedings public at the next county
court, and in the session of his own court following this
;

in

witnesses.

;

public declaration

it

is

finally

awarded that the lord may

enter into the tenement and cultivate

as in his

own demesne

(sj

lock and Maitland, Hist. Eng.

it,

taking the profits

come en son dcmeyne).^

Law

354.

See also Placita Ang.-Norm.

97.

•See Stat. Glouc. 6 Ed.

I. c. 4; Stat. West. II, 13 Ed. I., c. 21;
208 H, 209, 210 A.; Coke. 2 Inst. 295, 400, 460; 3 Blackstone
C. 15, §1; Co. Lit. 47a, n. 4; Co. Lit. 142a, n. 2; Co. Lit. 14.'?1), n. 5;
Booth, Real Actions 133-135; Wright, Tenures 202; Robinson, Gavelkind
193-195; 1 Pollock and Maitland, Hist. Eng. Law, 353.

F. N. B.

f.

' Consitetudines
Cantiae, 1 Statutes of the Realm 224a, 225; Lambarde. Perambulation of Kent 498, 499, 526-528; 2 Reeves, Hist. Eng.
Law 186, 187; Robinson, Gavelkind 195, 196. Compare Co. Lit. 142a,

n. 2.
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If now the tenant comes after this award of the lord's
court and wants to get back the tenement, thus treating the
whole transaction as in effect a mere pledge quousquc, he is

obliged, before this can be done, to perforin

and pay the

rent,

and must

in

the services

make proper amends

addition

to the lord for the withholding of the services or rent.'

The

of the custumal differ, however, as to just

copies

what amends the tenant must make, a good deal depending
apparently upon an old Kentish i)y-word printed in the
custumal; and owing, it would seem, to this uncertainty
AS to the proper reading of this by-word, it has always been
a mooted (jucstion whether the Kentish gavelet was intended
as a contiiuiing security, with a right of redemption even

after adjudication to the lord, or whether there was an absolute forfeiture.

According to the generally accepted read-

ing of the by-word, the tenant seems to have a theoretical
or eighteen?
riglit to redeem by paying the arrears nine
times over, and in adtlition a wergild of £5.
As legal

—

—

scholars have pointed out, this
condition,

and there

is in

though the ancient law

Our sources

is

practically an impossible

reality a forfeiture of the tenement,

in its forljcarance is loath to

say so.'

no doubt, however, that in London the medieval procedure by gavelet may result in absoAccording to the Statute of Gavelet,'
lute forfeiture.
leave us in

usually attributed to the tenth year of
if

the rents be in arrear, the lord shall

chattels on the land,

may

and then,

begin proceedings

in

if

Edward
first

II. 's

reign,

distrain all the

these be insufficient, he

gavelet by a writ dc consuetu-

If the tenant deny the fact that he
dinihus et servitiis.
owes services or rents, the lord must then prove in court
by witnesses that he is seised of the services or rents now in

arrear;
*

and

if

Cnnaneltidineii

this

be proved, the lord shall then recover

Cniitine,

1

Stahitos

of

Pernmbulation 528; Robinson, Gnvelkind

tlie

106.

Rcnlm

2-35;

Lambarde,

'

'
For fletnils as to this question see De \Vand\e>\rorth'$ Case, reporter! in Robinson, Gavelkind 107; 1 Statutes of tbc Renim 22.5, n. 1;
I,nmbnr(le, Pernnibiibition 410; Robinson, Gavelkind 10(1-202; 1 Pollock
and Maitlnnd, Hist. Knp. F.aw 3,55, n. 1. Compare 2 idfm .501-503.
' Slnhit}im
de flarelftn in I^nndnn. \ Statutes of tlie Healm, 22i;

Robinson, Gavelkind 191; Co.

Law

186, 187.

Lit.

U2a,

n.

2; 2 Reeves,

Hist Eng.
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If, liowever,

tenant iicknowlcdge the services or rents and the arrears,

tlie

then by judgment of court the arrears shall be doubled,

and the tenant nmst also pay a fine to the sheriff for the
wrongful withholding of the rents.
If the tenant do not
come, after due summons, to render the doubled arrears and
to pay the fine, cither because he is unwilling or unable to

make

satisfaction, the land shall be delivered to the lord

by

the court to be kept in his hands for a year and a day.

Within this period the tenant may redeem his land by rendering the doubled arrears and pa3'ing the fine. But if he
fail thus to redeem within the year and day, the land shall
then by judgment of court be forfeited to the lord for good

and

The land

all.

shall then

for default in the services,

it

be called forschoke, because,

remain to the lord for

shall

ever in demesne.'

The common law

will

not allow forfeiture of the land

for default of the tenant in performing his services or paying
his rent

;

to effect a forfeiture

it

is

necessary to introduce

from the Roman system the writ of cessavit per biennium,
which we have just adverted to. All that the king's court
in the days of Glanvill and Bracton will permit is a simplex
naviium of the land. The lord must first distrain the chattels of the tenant
and only after this has been done may
the lord get a judgment from his seignorial court permitting him to distrain the tenant by his land. By virtue of
this judgment the lord is able to seize the land and to hold
;

it

as a simplex 7iamium, as a means, that

the tenant to render the arrears.

The

is,

of compelling

lord cannot obtain

the land as a forfeiture, and he has even no right to take

whenever he
lord,

The tenant

retains his right to redeem
and
and able to satisfy the claim of the
the lord must give back the land.-

the profits.

is

;

willing

'Cowel, Interpreter (1797), s. v. Foreschoke: " Foreschoke (Direlictum) signifies originally as much as forsaken in our modern language."
= Glanvill, IX. 8; Bracton, f.
20Sb, 217, 218; Bracton's Note Book,
pi. 2, 270, ."US. 370; Wright, Tenures 199-201; Co. Lit. 142a, n. 2; 1
Pollock and Maitland, Hist. Eng. Law 352-355.
Compare Gilbert,
Rents 3, 4. It is true that feoffors and feoffees may expressly agree
that, on defaxilt, the feoffor may by re-entry get back the land; but

GCl
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In the law set forth by Littleton nnd

Coke

it

is

sometimes

possible for the one entitled to rent to satisfy his claim out

of the profits of the land:
rescrvinf? a certain rent,

be

in

thus, where a feoffment

upon the condition

arrear, the feoffor or his heir

may

that,

if

is

made

the rent

enter and hold the

In this case,
land until he be satisfied or paid the arrears.
says Coke, " when the feoffor is satisfied either by perception

of the profits or by payment or tender and refusall or partly

by the one and partly by
into the land."

The

the other, the feoffee

may

re-enter

'

history of gages to secure loans, where the debtor

remains

in possession

with the coming

in

of the gaged land until default, begins
of the Jews and of foreign merchants

from Italy and other countries. In the centuries that immeNorman Conquest it is English policy to
Foreigners are induced to
foster industry and commerce.
visit the realm, and it is sought to make up for deficiencies
in English production by bringing in the goods of other
Systems of banking and insurance take root.
countries.
interest
of creditors new and more efficient processes
the
In
judicial
execution
arc established. The Exchequer of the
of
is
set
as
a
branch of the Great Exchequer.
A
Jews
up
creditors
debts
owing
to
Jewish
and
system of registering
the gages that secure them is perfected, this system allowing
a free buying and selling of Jewish obligations and efficient

diately follow the

execution

on default.-

The

needs

of other creditors

are

supplied by giving them, on judgments or enrolled recognizances of debt, new writs of execution
old

common law

writs of

fieri

facias

and

in

addition to the

lerari facias; these

new writs enabling the creditor to reach the lands and chatand body of the debtor. The writ of elegit is introdviced

tels

suoh nprffnionts nre, before the middle of the tliirteentli century, very
riire indrcd.
Pollock iind Miiitliind, Hist. Knp. Law .15J.
I
'I.if. 5 327; Co. IJt. 2031), 203a.
See Co. Lit. 20.5n, nnd marpnal
not.- (d).

further, 3 Hoveden 2fifi. 9fi7: Braoton, f. 13, 3flfib; 9 Black20; Plowden, l^ury !).5-<>S: Morwood, Y. B. 32-33 Ed. L, pp.
xii, xlii; .Taeohs. ,Tews of Anftevin Enprlnnd; Gross, F.xch. of the .Tews
(printed in I Piihlieations of .AnKlo-'lewish Hi'sf. Exhibition): 1 Pol\ork nnd Maitlnnd, Hist. Enp. Law 468-475, 2 idem 123, 121; RiKP. ^^vIsh Exeh. (.Scld. Soc.) ix-lxii; Haieltine, Exch. of the Jews, 18 L. Quart.
Rev. 305-309.
'.See,

stone,

e.
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by

the

Statute of Westminster

generally.

Merchant

make recognizances
tain

pul)!ic

may

reach,

more

among

if

the Second

they get

for creditors

tlieir del)tors

to

of debt before courts of record or cer-

officials,

debtors, even

creditors,

G65

may

obtain,

effective

on the default of their

remedy.

Merchant

creditors

other things, not only half the land, as

under the Statute of Westminster the Second, but all the
land of the debtor. These merchant securities are known
as " statutes merchant " and " statutes staple," the former
being introduced by the Statute of Acton Burnel and the
Statute of Merchants in the reign of Edward I., the latter
by the Statute of the Staple under Edward III. The advantages of the merchant securities are given to all creditors
by the Statute 23 Henry VIII., introducing the security
known as a " recognizance in the nature of a statute staple."

1

A gage of land with possession of the debtor to secure
money obligations is therefore rendered necessary and posby

development of credit and of processes of judi;
and, very largely for the benefit of the mercantile classes, an hypothecation of land may now, in the
sible

this

cial execution

later jNIiddle Ages, be created

by judgment and by the

tration or enrolment of contracts under seal.

The

regis-

publicity

essential to this form of gage is thereby obtained
but it
should be well observed that the new security' breaks in upon
the old law with its restraints on alienation and its require;

'See, further, preambles to Stat. Act. Burnel, 11 Ed. I., and Stat.
Merchant, 13 Ed. I.; Coke, 2 Inst. 6T7-680, 4 Inst. 237, 238; Bac. Abr.
tit. Execution; Comvn, Digest, tit Obligation
(K); Wright, Tenures
ITO-lTl; 2 Blackstone, c. 10, S V, c. 20, S 2, 3 Idem c. 26, § 5, 4 idem c.
33, §111; 2 Ree%es, Hist. Eng. Law 71, 72, 276-279, 3 idetn 289; Coote,
Mortgage, 2 ed., 66; Rogers, Indus, and Com. Hist. Eng. (1892) 71,
72; Cunningham, Eng. Indus, and Com. during Earlv and Middle Ages,

(1896) 222, n. 3, 281-283, 290, 316, 317; Cunningham and McArthur,
Eng. Indus. Hist.; 2 Pollock and Maitland, Hist. Eng. Law 203, 204,
S96, 597; Brodhurst, Merchants of the Staple, 17 L. Quart. Rev. 62-74;
Carter, Eng. Legal Institutions (1902) 250-270.
The forms of gage described by Glanvill and Bracton seem to be,
as we have already explained, securities with immediate possession of
the creditor. For the view that the gage with possession of the debtor
may be found in these writers, see, however, 2 Phillips, Eng. Reichsund Rechtsgeschichte 239, 240; 2 Glasson, Histoire du droit et des
institutions de I'Angleterre 313-316; Chaplin, Story of Mortgage Law,
4 Harv. L. Rev. 6 et sea.
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tlmt livery of seisin

ini'nt

The

is

nocessary to the conveyance of

is attacked and atby commercialism.
The gage of lands and tenements to Jewish creditors who
do not take possession arises, then, on the registration of
a written contract under seal before public officials at the
Jewish Kxcheqiicr or in certain towns.'
To secure principal and interest the debtor may thus
hypothecate certain specific lands;' and lands of any tenure
are chargeable until the year iy;}4', wheti the Crown's de^
mesne estates held in socage or villeinage are exempted.

rights

limd.

in

old feudal polity

tai-ked successfully

On

the other hand, the

gage

is

often

the debtor's property, movable

all

in

times indeed the debtor says that, should he
his goods,

parently

terms a gage of

and immovable.

make

Some-

default, all

movable and immovable, may be distrained.^ Apsuch recognizances or bonds create, as regards

all

movable property, merely a right to distrain the chattels
that arc in the hands of the debtor, not an hy])othecation or
right in rem that enables the creditor to follow the cliattcls
into the hands of third persons.* We have evidence, however, that the gaging of land to Jews l»y registered contract gives rise to a right in rem for purposes of security.
If the alienee of land bound by the debt refuse to pay the
debt with interest, the seisina of tlic land in his hands will
be given to the Jew."
'See on
2, p.

this systrni of arrliae nnc\

supra.
130 (». r.

(ifiV.

C'ciini)iire

rotuli the niifhoritics cited In n.
Kxch. (Sehl. Soc), pp. xlii,

Hi(rp. .'fwish

stallare).
On the enrolment of documents in the
Great Exchequer see 1 Hull, Red Hook of Kxchequer, pp. xix-xxxv.
'See .Tncobs, Jews 57, (i(i, (i", 70-7J, 99, i\^, iWi, 220. 22\. 334; .Tewish
Exch. (Sold. Soc.) 15. On the (rapinp of rents and chiroprnphs of debt
see .Incohs 99; .Jewish Kxch. (.Seld. Soc.) 28, 39, :«, WX, 43-t5.

xxxrii,

'

Rifrp, .lewish Kxch.

Soc.) p. xiii.
Soc.) p. xix, n. 1, 3.3, 3.V, 9?-9i, 10?; Webb,
.Nos. 19, 30, 31.
Sec further ,Icwish Exch. (Seld. Soc.)

•See .Jewish Kxch.
Question, App.
67,

fiS,

(.'^cld.

(.Scld.

91, 93.

The

.Jewish (rnffe of chattels ."seems to l)e a fufce with immediate
possession of creditor.
.See an article liy the present writer entitled
The Exchequer of the Jews, IS I^. Quart. Rev. 308. Compare Rigp,
•

Jewish Exch. (Seld.

,Soe.)

p. xiii.

'.See the cases in Jewish Exch. (Seld. .Soc.) 18, 63; Lri Etlatuten lU
la Jeiurir. 1 Stats, of Realm 331; 1 Madox, Hist. Exch. 333, n. (y).
Compnrc the case of Dr Saxrslnn v. Pe Srnlis, .Jewish Exch. (.Scld.
Soc.) 53.
The alienee may, however, vouch his warrantor. See the

ease in Jewish Exch. (Seld." Soc.) 63.

;

70.
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may bring his action
by .sumiimry j)roce.sses.
If

creditor

aiul execution will be

'

security on the land be enforced,

the creditor will

be

by the court." He may cither sell the lands
after possession for a year and day, in which time the debtor
has H ciiance to re<leem;' or, he may hold the lands until he
has satisfied himself out of the rents and profits.'
While tlie land is in his hands the creditor has not feudal
seisin, not the seishui of one in the scale of lords and tenants,
but seisina ut de radio, seisin as a gagee;* and this seisin
"
of the .Jew or of his ussitrnee is protected by the courts.
From the sources that have come under our notice, it is
not clear whether the riglit of sale given by the charters
of Richard I. and Jolin indicates tliat the land is at the end
of the year and day completely forfeited to the creditor,
his title to the land being perfected by the acquiring of this
right of sale, or Avhether the creditor is obliged to account
given

seis'uia

Our

sources are full of actions of Debt.
See, c. 7.. Tovey, Anglia
4i, 43, 50; Prvnne, Demurrer, part 2, p. 11; Cole, Documents
of 13th and Uth Centuries 285-333; Jewish E.\ch. (Seld. Soc), s. v.
'

Judaica
Debt.
1

The process of execution laid down by Les Estatutes de la Jeuerie,
Realm 221, 221a, is very much like that under the Stat.

Stats, of

West. II, c. 18.
-See Jacobs, Jews 57, 90, 231 (and compare 233), 334; Webb, Question, App. No. 4; Bracton's Note Book. pi. 301; Plac. .\bb. (Rec.
Com.) p. 58; "Exchequer Receipt Roll, 1185" (with preface bv Hubert
Hall) 31; Les Eslatules de la Jeuerie, 1 Stats, of Realm 22ia; Goldschmidt, Geschichte der Juden in England 69, n. 37; Jewish Exch.
(Seld. Soc.) pp. xiii, xxxviii, n. 1, 63, and Index
v. Seisin.
Compare
Similarly, the assignee of
Rigg, Jewish Exch. (Seld. Soc.) p. xxxv.
the Jewish creditor may obtain sehina of the gaged land per praeceptum Domini Reriis. See Webl), Question, App. No. 6.
'
1 Foedera 51
(see Jacobs, Jews 134-138)
1 Rotuli Chartarum, ed.
Hardy, 93 (see also Tovey, .\ng. Jud. 62-64, and Jacobs, Jews 212-214)
Goldschmidt, Juden in England 21, 22; Rigg, Jewish Exch. (Seld. Soc.)
Richard I.'s Carta qwi pliixiii.
See Webli, Question, App. No. 14.
rimae lihertates Judeis concedtintur S,- cnnfirmantiir (1190), 1 Foedera
51: Et liceat predictis Judeis quiete vendere vadia sua, postquam certum erit illos ipsa per unum annum integrum & unum diem tenuisse.
'See .Tewish Exch. (Seld. Soc.) xiii, xxxviii, n. 1. Ivii, 19-27, 43-45,
89-91: Chapitles Ttichainiz La Ot/uerie. Jewish Exch. (Seld. Soc.) Ivi;
.*.

;

Estattites de la Jeuerie. 1 Stats, of Realm 221a; Jacobs, Jews 233.
See Jacobs, Jews 231 Webb, Question, App. Nos. 4, 6 ; Rigg, Jewish Exch. (Seld. Soc.) xiii, xxxviii, n. 1.
"See Plac. Abb. (Rec. Com.) 64. 82, 175; Bracton's Note Book, pi.
301, 1825; Jacobs, Jews 191, 234; Webb, Question, App. No. fi.
'Compare 2 Pollock and Maitland, Hist. Eng. Law 90-92; Wigmore,
The Pledge-Idea, 10 Harv. L. Rev. 335. Sometimes, by collusion with

Les
°

;
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debtor for the proceeds of the sale over and above
tlic debt ftn<l interest.
Tlie iinswcr miiy lurk

tlic

the amount of

in records of the Jewisli Excliequer

tliiit

iire still

imprinted.

In the thirteenth century one would certainly expect to
find an accounting in cases of sale, (luite as much as in cases
where the creditor is reducing his claim by taking the profits

of the land.
If indeed the creditor satisfy himself out of the rents

profits,

and

The debtor

he holds the land as a z'ivum vadium.

may

call upon the creditor to account by the action of
Account; and if the creditor has taken more than his debt
and interest, this surplus belongs to the debtor. If the
land be freehold, the creditor is impeachable for waste, and

apparently no laches or lapse of time is pleadable in bar to
an action of Account.'
The gage of land with possession of debtor to creditors
other than Jews arises on judgment or on the enrolment of
recognizances of debt i)efore courts of record or before
properly authorized public officials of towns, staples, and

The judgment or recognizance under

fairs.

the

Statute

of Westminster the Second binds lands belonging to the

debtor at the time of the judgment or the recognizance and
also, according to later law, lands that he afterwards acquires

;

though with the writ of

elegit,

until

recent times,

may be taken from the debtor or
from one who has purchased the charged land from the
debtor.
Under the Statute of Merchants and the other
only a moiety of the lands

acts already referred to, the enrolled " statute " or recog-

up of a

sealed obliga-

tion, binds in its earlier history all the lands

owned by the

nizance, accompanie<l by the drawing

debtor at the time of making the recognizance; and, according to later law, lands subsequently acquired by the
debtor are also charged by recognizance.'
porsonnpres, it wns contrived to defer the redemption Indefinitely, " tinis rompnssinfr l>y siiarp prneliec wlint we now onll foreclosure."
Ripfr, Jewish Exeh. (Seld. .Soe.) xxxvii.

powerful

'.See n, I, p.

fifiT.

The

.lews were expelled from Knplnnd in 13<>0.
Ed. T.; Stnt. Mere. 13 Ed. I.; Stat
5 Ed. II.. c. 3.S: 1* Ed. III.. Stat. 1.
Stnt. 2. e. 9; .Stnt. 3fi Ed. III., e. 7;
Hen. VIII., c. 6; Stat. 32 Hen. VIII.^

•See Stat. Acton Biirnel, 11
West. It.
Ed. T., e. 18; Stnt.
p. 11; Stnt. Staple, 27 Ed. III.,
Stnt. 10 Hen. VI.. c. 1; Stat. 23

n

"

;
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default in payment the creditor may bring his action
Debt
on the personal obligation. * If, however, advantage
of

On

be taken of the special remedies on the recognizance or
" statute," possession of lanil i)c)und by the lien
whetlier
the land be now
debtor's heir

who

in
is

tlie

—
—

hands of the debtor himself, the

of age or the debtor's feoffee

is

de-

livered to the creditor, his personal representatives or as-

signs, to be held until the

amount

of the claim

is

levied

from

the rents and profits or paid outright, or until the debtor's
interest in the land expires.

In the enforcement of the lien, therefore, the creditor
holds the land as a " gage " in the nature of the vivum

The

and the writs framed upon them state
is seised of the land en noun de
frank tenement, ut libcrum tenementum; at the same time
vadium.

^

acts

that the creditor holds or

giving him, his executor, administrator, or assign, the freeof Novel Disseisin and Redis-

holder's possessory actions

5; Stat. 2 & 3 Ed. VI., c. 31; Reg. Brev. f. 146-153, 299; Viner, Abr.
Stats. Merchants &c.; Bac. .\br. tit. Execution (B); 1 Ro. .iVbr.
311, S9i; 2 Ro. .\br. 466, 4T2, 473; Bro. Abr. tit. Stat. Merc. & Stat.
Staple; F. X. B. f. 366, 26T D.; Coke, 2 Inst. 395, 396, 6T9; Co. Lit.
289b, 290a; Wright, Tenures ITO, 171; 2 LiUj', Pract. Reg. 658. 659;
2 Blackstone, c. 10, « IV., V.; 2 idem c. 20, 3 'idem c. 26, S4, 4 idem c.
33, nil.; Co. Lit. 191a, n. VI. 9; 2 Tidd, Practice 1101, 1102; 2 Wms.
Saunders, 197, n. (a), 199, n. (c), 208, n. (u). 217, n. (3), 218, n. (c)
* Reeves, Hist. Eng. Law 96, 97, 3 idem 289; Williams, Real Prop.
On the modern law see
€62, 263, 266, 283, 284, 371, 372, 407, 408.
Coote, Mortgage, 2nd ed., 68, 72, 82, 83; Williams, Real Prop. 261 et
c.

^7.

seq.

Quite in the spirit of the medieval law it seems that chattels, though
hands of the debtor on a "statute merchant" or "statute
staple," cannot be followed into the hands of purchasers.
See 2 Ro.
Abr. 472; Bac. Abr. tit. Execution (B).
'
See Stat. Merc. 13 Ed. I.; Stat. 23 Hen. VIII., c. 6; F. N. B. f. 123
D; Viner, .\br. fit. Stat. Merc. &c.; Bro. .\br. tit. Stat. Marc. &c.: Bac.
Abr. tit. Execution (B). As to a "statute staple" see, however, Viner,
Abr. tit. Stat. Merc. &c.; 2 Lilly, Pract. Reg. 659.
= Stat.
West. II, c. 18; Stat.' Merc. 13 Ed. I.; Stat. Staple, 27 Ed.
III., c. 9; Y. B. 15 Ed. III., 327; Y. B. 15 Hen. VII., 16; Y. B. 9 Rich.
III., 8; Y. B. 17 Ed. III., 3; Reg. Brev. f. 299; F. N. B. f. 130-132,
266 A.; F. X. B. 8 ed. 304, n. (a) 1 Ro. Abr. 311; 2 Ro. Abr. 472-475,
478; Bro. Abr. tit. Stat. Marc, pi. 16, 43, 49, 50; Viner, Abr. tit. Stat.
Merc. &c.; Bac. .\br. fit. Execution (B) Coke, 2 Inst. 395, 396, 471,
678-680; Co. Lit. 290a; 2 Blackstone c. 10, § 5, 3 idem c. 26, §4; 9 Wms.
Saunders, 220, n. (3), 221, n. (3), 260, n. (6); 2 Tidd, Prac. 1083, 1084;
Wms., Real Prop. 268. Compare Wms., Real Prop. 281, 282. On the
iudgment creditor's right of sale in modern law see Wms., Real Prop.
liable in the

;

;

268.
»

See Coke, 2

Inst. 679, note; 2

Blackstone

c. 10, §

IV.

"
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Indeed, the Statute of the Staple explicitly declares

seisin.

that the merchant creditor is actually to have an " estate
of freihold " (futat dc franktemmctit).
In lof^al literature
the

possession

in

cri'tlitor

statute,"

and

it

is

referri'd

''
tenant by
hy statute,"

lo as a

said that he has an " estate

is

a " conditional estate," an " estate defeasible on condition
Notwithstanding all this, however, the exsubse(jucnt." '
act legal nature of the creditor's interest in the land has
not yet been fully stated.

One might

l)c inclineil

to tliink at first sight tliat the inten-

tion of the medieval legislator

was actually

to give the cred-

an estate of freehold; and from the uncertainty of the
holding, which was in reality quousquc, it would seem perhaps
that these " estates by statute " ought, in strict legal theory,
itor

The

to have been treated as freehold estates.-

The

short of this, however.

law stoj)ped

acts were interpreted to

mean

that the creditor has not a " freehold estate " dcscendii)le
to the heir, but a " chattel real " going to the personal representative on the creditor's death.

^

In the quaint language

Lord Coke, the ut of the expression ut libcrum tcncmcntum is merely " sinu'litudinary," the tenant by statute hav-

of

ing

" similitude

a

a

of

freehold,

but

ytuUuni

simile

est

*

idcn,r

The

creditor's interest in

by the law as a chattel
actions

the pos.sessory
classes, for

whose

gained

duced,

The holding
assignees,

the land being thus regarded

real protected at the

of the

freeholder,

benefit these securities

thereby

two very

same time by

the

were

significant

conuucrcial

chiefly intro-

advantages.

of the creditor, his personal representatives or

was perfectly secure; for, if ousted from the
might bo recovered by an assize. * Again,

land, their seisin

Rnstcll, Entries. .513. 5t.5: F. K. B. f. ITfl G,
Coke, -2 Inst. Sflfi; 3 ninokstone c. 10, ? IV., V.,
3 idem c. OC. 5 t; 3 Wins. .Saiintlrrs ?03, n. (1); Wins., Renl. Prop. 9fi8.
Compare
'.Sec Butler's note to Co. Ut. 20fln; I,enke. Digest 205.
F. X. B. f. 17« G.
•29 Ass. pi. 7; F. V. B. f. 17ft; Coke. 3 Tnsf. 30fi; Co. r.it. 43n, XSh;
4 Co. fi3n, Cnrhft't Cane: 3 Blackstone ch. 10. § V.; Bntler's note to Co.
Lit. 208n; I.enke, Digest 205.
'.Sep

IS!)

Rpp. Brev.
Ro. Al>r.

I; 2

f.

JOf);

+7.5;

i3h.
.Snvi(my's
^abt/eleileter Beiitz).

Co.

"

I -it.

Compare

tlie (rngee's " Herived possession
the literature and a criticism of the theory

theory ns to

For
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on the creditor's death, not only the debt but its security
the
thus went to the creditor's executor, not to his heir
law, sa>'s Blaclistono, " judging it reasonable, from a principle of natural equity, that the security and remedy should
be vested in them, to whom the debts if recovered would be;

long."

The

'

creditor in possession has, therefore, the freeholder's

possessory actions
seised

of

his

;

but at the same time the debtor remains

freehold

ousted, the debtor too
seisin, for

As

estate,

and should the creditor be
his assize of Novel Dis-

may bring

he has thus been disseised of his free tenement.

soon, however, as either the debtor or the creditor re-

covers possession, the writ of the other shall abate."

As soon

as the amount of the creditor's claim is either
by the creditor out of the rents and profits or paid
outright by the debtor, the debtor or the feoffee of the
^
debtor is again entitled to the land now freed from the lien.
It seems that in certain very rare cases the conusor has a
The usual method of regaining possesright of re-entry.
sion, however, is by bringing a writ of scire facias; and by
a special form of this writ the conusee mav' be compelled to
restore the issues over and above the sum due."*
The medieval gage of land with possession of the debtor
until default is, accordingly, either a gage of certain specific
lands or a gage of all the lands of the debtor, the security
being created by a contract under seal and of record.^
levied

see 1 Dernburg, Pandekten (1900) SIT;?.
See also 3 Puchta, Institutionen (1893) §:?J9; 3 Dernburg, Das hiirgcrliche Recht (1901) §10.
'See Stat. Merc. 13 Ed. I.; F. X. B. f. 130, 131; Co. Lit. 43b;
3 Blackstone, ch. 10. 5V.; Butler's note to Co. Lit. ;30Sa. In Butler's
note to Co. Lit. SOSa these principles as to the nature of the tenant
by statute's interest in the land are compared with the rules of Equity
in regard to the classical mortgage bv conditional feoffment.
'F. X. B., 8th ed. 413, n. (e), citing 13 Hen. 6, 4.
^See Stat. Merc. 13 Ed. L; Coke, 3 Inst. 396, 6T8, 6T9; and authorities cited in n. 3, p. 6()S, supra.
•See Coke, 3 Inst. 679, note; Viner, .\br. fit. Stat. Merc. &c. On the
doctrine of Equitv as to an accounting bv the conusee, see Shep.

Touch. 35T, n. (i)."
Williams, Real Property (1901) 336, n. (e)
"Statutes merchant
and staple, and recognizances in the nature of a statute staple were
nodes of charging lands with the pa\Tnent of a debt under certain statutes, which, having long been obsolete, were repealed in 1S63."
^One of the most significant features of the modern development
is the transformation of the old mortgage of Littleton and the classi:

»7//.

672

PROPERTY

GENERAL)

(IX

ftt
execution or the enforcement of the gage on
wc may, furthermore, classify such securities as
The creditor may
usufruct-gage and as property-gage.
reduce his claim out of the rents and profits only or he may

Looking
default,

;

be entitled to the res

itself.

The

principle of the usufruct-

gage underlies both gages to Jews and securities created
by " statutes " or recognizances. In the right of sale given

may

to Jewish creditors one

crty-gagc,

although whether

merely that the land

is

sec the principle of the
this

right

of

sale

forfeited, or whether, on

surplus must be given to the debtor,

is

prop-

indicates
sale,

not clear.

It

furthermore, worth observing that, should the debtor's
terest in the land expire while the land

creditor under a " statute," there

is

is in

the
is,

in-

the liands of the

really a forfeiture of

the debtor's interest.
It will

itor

be seen, therefore, that whether the medieval cred-

take immediate possession or only on default of the

debtor, the principle

is

the same.

In either case the security

is
it is a proporty-gage, or it is indeed
Though the tracing of the
a combiiiiition of the two.
development down to our own day lies beyond the scope of

a usufruct-gage or

the present paper,
tion

lies

it

is

at the basis of

same concepmodern Knglish law.'

believed that this very

much

of the

common Inw into a form of security where the debtor usually remains in possession until default and where, instead of foreclosure,
the mortgaged land may under certain circumstances be sold, either
under a power of sale or by order of tl>c court, the surplus going to
the debtor. See, further, Franken, Franzosiscbes Pfandrecht, 8, 9, 164170; 5 Glasson, Histoire du droit et dcs institutions de I'.'Vngleterre,
4H5; 6 idem 3H5-tO(>; Williams, Heal Property (1901) 5^7-559.
cal

In modern German law it is possible to satisfy the claim of the
creditor out of the fruits of the land (Zirnnfisrerirnllunfi) or out of the
substance of the res itself {Xwanysverstrijierung).
See Das Reirhsqesetz iiber die Zirnnqsversteirierung und Zwangtverwatlung of March
84, 1897, revised Mayx'O, 1898.
'

I
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CHANGES IN THE ENGLISH LAW OF REAL
PROPERTY DURING THE NINETEENTH CENTURY

71.

1

By Arthur Underhill^
two
THE
compete
to

mv

lectures which have been allotted to
in

me cannot

point of interest with any of those entrusted

colleagues.

The

has not the tragic and

subject

human

is

of the earth, earthy.

It

element of criminal law, nor

the political flavour of Constitutional or International law.

Blake Odgers and Mr. Birrell have, doubtless, had to
struggle with unpromising subjects, but I have neither their
jNIr.

charm of

style nor their wit to assist me.
Moreover, the law of Real Property is still in a transition
state, and most of the changes that have been made (with
the exception of Lord Cairns's Settled Land Acts and Lord
Halsbury's Land Transfer Act) are of the somewhat tinker-

ing and patchj' character so dear to the British Parliament.
However, although the subject is not amusing, I will endeavour, as Lord Bacon sententiously puts it, " rather to

your judgment briefly than to inform it tediously."
Now, although numerous changes have been made in the

excite

law affecting real estate during the past century, the most
important may be broadly reduced to nine classes, viz.,
those relating to (1) settled land, (2) the capacity of persons under disability, (3) the effect of death on real estate,
'This Essay was first published in A Centurv of Law Reform, 1901
(London: MacJIillan & Co.), cc. IX, X, pp. 280-340.
= Barrister of Lincoln's Inn.
IM. A. Dublin University, LL. D. 1881
sometime Reader of the Law of Property in the Inns of Court; one of
the six Conveyancing Council to the High Court of Justice, 1905.
Other Pubiicattons: A Summary of the Law of Torts, 18T3, 8th ed.
1905; A Treatise on the Law of Private Trusts, 1878, 6th ed. 1904;
Principles of the Law of Partnership, 1899, 2d ed. 1906; Principles of
the Interpretation of Wills and Settlements, 1900, 2d ed. 1906 (with
Mr. Strahan) General Editor of the Encyclopedia of Forms and Prec'

;

edents, 16 vols., 1902-1905.
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hy long nijovincnt, (5) copyand teimnt, (7) the law
of tithes, (8) the relation of legal and equitable rights, and,
lastly, (9) changes in the forms by which proj)ertv is made
in other words, changes in
to pass from owner to owner
the practice of Conveyancing.
I propose to commence with the most important of all,
(4)

tlic

acfjuisitioM of

jind

liolds

title

commons, (6)

liindlord

—

viz.,

(1) Changes in the

Law

Land

of Settled

Land can be settled cither by deed or will. Moreover, it
can be settled in divers ways. People of moderate fortune
usually settle land in trust for sale on the death of the first
life tenant, the proceeds being divided among his children;
or, instead of providing for its sale, they divide the

erty

itself

among

the children.

No

essential

propchange has

made in that form of settlement. But there is another
and nnich more important form of settlement of land which
been

has for

its

object the exact Converse of the

first.

Instead

of providing for an equal division of the land (or the proceeds of

its sale)

among

a class of children,

it

aims at keep-

ing the property intact as long as possible in the settlor's
line of descendants, one male at a time having the exclusive
it during his life, and the eldest .son of the
and the male heirs of his body being preferred to the
younger sons and their male issue. Such a form of settlement is called strict settlement. It rests on two foundations
primogeniture and estates for life. If primogeniture and

possession of
settlor

—

the creation of

life

would inevitably
not too

much

estates were forbidden, strict .settlements

fall to the

ground.

to say that nearly

all

As things

stand,

it

is

the great estates, com-

prising perliaps the greater part of the land of England,
arc held

in strict settlement.

have heard it said that a great Conveyancer of a past
generation once annoyed the judges of the Conunon Pleas
by commencing an argument with the definition of an estate
in fee simple.
Possibly some of you may feel equally annoy(-d with mo if I venture to give a popular sketch of a
strict settlement,
liut if some sages of the law have honI
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oured me with their presence to-night, I expect that there
are also some legal babes and sucklings of

whom

it is

neces-

sary to think.

Speaking broadly, then, the general framework of a
settlement of land

the use of himself for

that his widow

The

as follows:

is

may

life,

receive

strict

settlor conveys

it

to

and after his death to the use
a rent charge (or j ointur e, as

Subject to these life interests he gives it to
the use of trustees for a long term of years (.500 or 1000)
upon trust to raise by mortgage of that term a specified sum
it

of

is

called).

money

for the portions of his younger children, and sub-

ject thereto to the use of his

and the

first

and other sons successively

heirs male of their bodies, with an ultimate remain-

der, in default of issue, to the settlor himself in fee simple.
it, such a settlement
settlor's life
for,
property
during
the
merely ties up the
could
eldest
son
first
tenant
in
tail
as
upon his death liis

It will be seen that, on the face of

;

(formerW by process called a common recovery and now
by a simple enrolled deed) convert his estate tail into a fee
simple, and by paying the portions of his younger brothers
and sisters, make himself the absolute owner of the property.
There is no certain method of avoiding this, because the
law does not permit property to be settled by way of
mainder on the unborn child of an unborn child,* or b*
of trust or executorj' limitation beyond a life or
being and twenty-one years afterwards.In practice, however, the property

go out
he

is

is

induced, like some latter-day Esau,

right for a financial mess of pottage.

The

alternative

is

gently placed V

duty to the family by surrendering
receiving instead a future

life estat'

allowance, or remain during you'
funds.

Practically, even

if

fam"

to consent willingly, he would

ing his father's lifetime he ca
'

rarel'

of settlement, for directly an eldest

Whitby

'Cadell

V.
V.

Mitchell, 44 Ch. D. 8
Palmer: Tudor's L.

'

?

^
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scarcely negotiable for purposes

is

therefore yields; he and his father disen-

property, and then resettle

tail the
life

PIWrERTY
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restoring

it,

tlie ffither's

estate, giving a life estate to the son

and an

estate in

marries and his
process

on the father's death,
tail male to his sons successively.
When he
eldest son comes of age, the same ingenious

repeated.

is

The system

of strict settlement, in short, depends

upon

providing by means of constant resettlements, that no person of full age shall be entitled to a greater estate than an
estate for

life.

This

is

contained
lating to

in

and con-

the keystone of the edifice,

apart from powers
identical with the law re-

sequently the law of strict settlement
the settlement

itself,

is,

life estates.

Now, with

these explanatory remarks let us contrast the

state of settled land at the beginning

and end of the 19th

century.

At

by which

the beginning, unless the will or settlement

the property was settled contained express powers (which
•is

frequently not the case), a tenant for

life

could neither

exchange, nor partition the settled property, however
ble it might be.
If the estate consisted of a large tract
country, fruitful in dignity but scanty in rent, and
if the portions of younger children charged on it
he too often found it a damnoxo hwrcditas; the
">ayment of interest on the portions, leaving
for the unfortunate

life

tenant to

live on,

g him from making imjirovcmcnts, or even
Nay,
-ty in a decent state of repair.
<{ money
in improvements, the money
'o the (li'trimcnt of his
'

down
^

be,

younger

chil-

the mansion house, however

nor even,

strictly,

make any

Unless expressly made unim<ot

open new mines.
what pressed

Silities,

still

levelopment of the estate
•ke

long

leases.

Conse-

beneath a settled prop-

71.
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growth of the nciglibouring town made

it

G77
ripe

for building sites (the rents for wliich would greatly exceed

the agricultural rent) nothing could lawfully he done.

The

could not open mines himself, even if he had
the necessary capital for working them; nor, even if unimpeachable for waste, could he grant leases of them to others
for a term which would repay the lessees for the necessary
tenant for

life

nor could he grant building
purposes at fee farm rents. In
some settlements powers were expressly inserted, enabling
the trustees to grant such leases and to sell, exchange, and
But frequently, especially in wills, such powers
partition.
expenditure

in pits

and plant

;

leases or sell for building

were omitted, and

in

such cases the only means of doing
Act of Par-

justice to the land, was to apply for a private

liament authorising the trustees or the

life

tenant to

sell,

But such Acts were expenthe rich, and beyond the means

exchange, partition, or lease.

open to
Moreover,
gentlemen
of moderate means.
most
country
of
make
a new or
entail,
in
order
to
barring
of
the
even the
grotesque
and
necessitated
the
settlement,
more effectual
recovery,
a
preknown
common
as a
cumbrous proceeding
tended action by a collusive plaintiff against the tenant in
sive luxuries, only

tail,

for the recovery of the land.

The

latter pleaded (quite

untruly) that he had bought the lands from a man of straw
(usually the Crier of the Court) who had warranted the
title, and asked that this person should be " vouched to warranty,"

i.

e.

called

on to defend the action.

The

Crier being

Thereadmitted the warranty, and made default.
upon judgment was given that the lands should be given up
to the plaintiff, and that the Crier should convey lands of
called,

tail under his fictitious warranty,
which he was of course incapable of doing. What would
have happened if the Crier had subsequently come into a
fortune is too painful to contemplate. In some cases a single
in others a double voucher
voucher was deemed sufficient
was required. In all cases the proceeding was a scandalous
farce, in which judges, counsel, solicitors, and the parties,
were all behind the scenes and enjoying the fun. It was
described by the Attorney General in 1833 as " involving

equal value to the tenant in

;
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enormous and unncccssnry expense, and necessitatin<f tlie conduct of proceedings througli no less than twenty offices, in
each of which danger, delay, and expense had to be faced."
Tims matters stood in the year ISOl and thus they conIn those days when agricultinued down to the year 1833.
ture was the most profitable of industries, when machinery
and railways and steam navigation had not yet produced
any great demand for coal and iron, and when towns did not

now

as

overflow their ancient boundaries with astonishing

up

rapidity, the tying

of land in the

way

I

have described

gave rise to but few hardships. Indeed, we find the Real
Property Commissioners in 1829 singing a pajan over the
system as one approaching perfection. In their first report
they say: "Settlements bestow upon the present possessor
of an estate, the benefits of ownership and secure the prop-

The

erty to his posterity.
ties

existing rule respecting perpetui-

has happily hit the medium between the strict entails

whicli prevail

in

the northern part of the island, and

which the propertj'

is

by

for ever abstracted from commerce,

and the excessive
power of devising established in some
countries on the Continent of Europe.
In England families
are preserved, and purchasers always find a supply of land
That, however, was too optimistic a view,
in the market."
and even the Commissioners themselves reconnnended the
abolition of the absurd method of barring estates tail by
Conunon Recovery, and the substitution of a simple enrolled deed of conveyance, a recommendation which was carried into effect in 1833 by the Act for the abolition of Fines
and Recoveries.'
However, even that measure did not pass without oppo-

and the

total prohibition of substitutions,

restrictions

sition,

useless

of

the

one arginucnt being, I believe, that it would render
the " lean and wasteful learning " on the subject

which was then stored away

in

the brains of Conveyancing
fine

audacity

attributes to no less a person than the Prince of

Denmark

Counsel, a learning which Shakespeare with

when he

says,

" This fellow might be

in's

time a great buyer

of land, with his statutes, his recognizances, his fnes, his
•

3 and 4 WiU. IV.

c.

74.
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and the recovery of
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this tlio fine of his fines,

is

his recoveries, to Ii.ivc

l)is

fine

pate

full

of fine dirt? will his vouchers vouch him no more of his purchasers, iind douhle ones too, tiiun

a pair

tiic

k'nglh and breadth of

of indentures?"*

Thus matters stood

until the early years of the reign of

wc arc now lamentlife and other
limited owners, were empowered, with the leave of the Court
of Chancery, to make perniancnt improvements in the way of
drainage, and to charge the expenses with interest on the

that great and gracious
ing.

By

Lady whose

the Drainage Acts,

^

loss

tenants for

inheritance.

In 186-i

still

to tenants for

larger powers of improving land were given
life,

by the Improvement of Land Act

that j-ear, which enables tenants for

life

'

of

with the sanction

of the Enclosure Commissioners (now the Board of Agriculture) to raise

money by

wav' of rent charge for divers

speciped improvements, including draining, improvement of
watercourses, embanking, enclosing, fencing, reclamation of
land, the

making

of roads, tramways, railways,

and canals,

the cleaning of land, the erection and improvements of cot-

tages and buildings,

planting,

construction

the

of

piers,

and other matters too numerous to mention in detail. To
these were added by the Limited Owners Residences Acts,
1870^ and 1871,^ and the Limited Owners Reservoir and
Water Supply Act, 1877, the erection or completion of, or
an addition to a mansion house, and the construction of
permanent waterworks.
These Acts were doubtless of great value, but they were
of small importance compared with a statute passed in the
year 1856 known as an Act to facilitate leases and sales
of settled estates.^
That Act after being amended by a
series of statutes was repealed and the whole subject reenacted in a modified form by the Settled Estates Act, 1877/
' Hamlet, Act V. sc.
1.
«3 and 4 Vict. c. 55 and 8 and
'27 and 28 Vict. c. 114.
•33 and 34 Vict. c. 56.
^ 34 and 35 Vict. c. 84.
M9 and 20 Vict. c. 120.
'40 and 41 Vict. c. 18.

9 Vict.

c.

56.
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Act " after its respected
author, Sir Alfred Marten, the present Chairman of the
Ikiiinl of

The

to us as " ^liirtcn's

known

usually

Studios of the Council of Lofjal Educiition.

Settled Estates Acts enabled the Court of

Chancery

to sanction the sale, exchange, or partition of settled land

and the granting of leases not exceeding in duration 21 years
for an agricultural or occupation lease, 40 years for a mining lease or water-mill or water-way lease, 60 years for a repairing lease, or 99 years for a building lease, unless the
Court should be satisfied that it was usual in the district
and for the benefit of the property that longer leases should
be granted.

They

also

authorised the tenant

for

life,

without any

leave of the Court, to grant leases not exceeding 21 years
unless the settlement expressly negatived such power.

The

Settled Estates Acts governed the subject between

1856 and 1882. Under them a tenant for
express power in the settlement, could only
settled land for longer than

life,

apart from

sell

or lease the

21 years under an order of the

Court.

For some time before 1882, an agitation had sprung up
for the total prohibition of

life estates.

The

late ^Ir.

Joseph

Kay, Q. C, was perhaps the ablest advocate of the reformers, and wrote a very able and interesting book on the subject called Free Trade in Land.
It was there urged that
life estates complicate titles and make transfers difficult and
costly;

that they take the control of children (particularly

and prevent " the
sale and breaking up of the great estates when change of
circumstances, or poverty, or misfortune, or bad management, or immorality would otherwise bring land into the
market."
an

eldest son) out of his father's hands,

On

the other hand,

say we,

for

I

took

pointed out, that

if

we of a conservative
an

active

part

in

the

disposition

(I

controversy)

settlements of personal property were

allowed, but settlements of land were forbidden,

it

would

be a terrible injustice to landowners. As the late ^Ir. Osborne Morgan put it, " It is scarcely too much to say,
that to a good

many

people a proposal to abolish marriage

;

71.
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abolish marriage
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little less

startling than a proposal to

Even grandfathers have

itself.

are fathers or

G81

liiisbaiuls

iilwiiys

their feel-

to be trusted

and few country gentlemen would regard witli complacency
a measure of law reform which might in certain eventualities,
consign tlicir daughters or their daughters' offspring to the
workhouse or the streets. A law, therefore, wjiich would
permit no limitation of land except in fee simple, would
render it very difficult for a landowner to make a suitable
provision for his family after his death. Under such a law,
a country gentleman could not give a life interest nor a
jointure to his widow, he could not make a proper provision
for the event of one or more of his children d^'ing under
age. He could certainly not protect his daughters or their
issue against the rapacity or extravagance of an unprincipled or thriftless husband or father. It is easy to see that
such a measure, simple as it sounds, would amount to a social
its consequences would be absolutely incalcurevolution
;

lable."

urged that instead
an extension of powers of
management and sale should be granted to life tenants and
this idea having commended itself to the late Earl Cairns
and others, including that great real property lawyer, Mr.
Wolstenholme, a Bill was drafted bj' the latter, and safely
piloted through Parliament by the former, and is now

Under

these circumstances some of us

of rashly abolishing

life estates,

;

known

as the Settled

Land Act,

having regard to the time at

my

1882.^

It

is

impossible,

disposal to give more than

the merest sketch of the provisions of this great Act, the
greatest real property Act, I think, of the century.

The broad

policy on which the Act of 1882

is

founded,

was, in the words of the late Lord Justice Chitty in Re ^Mundy
and Roper (reported in 1899,. 1 Ch. p. 288), as follows:
" The object is to render land a marketable article, not-

withstanding the settlement.
fare of the land

itself,

and of

Its
all

main purpose

is

the wel-

interested therein, including

the tenants, and not merely of the persons taking under the
settlement.

The Act

»4S and 46 Vict.

c.

38.

of

1882 had a much wider scope than

:
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The scheme adopted is to fiicihtiitc
from the land of fetters imposed by settleand this is accomplished hy conferring on tenants
ment
for life in possession, and others considered to stand in a
like relation to tlic land, large powers of dealing with it by
way of sale, exchange, lease, and otherwise, and hy jealously
guarding those powers from attempts to defeat them or to
hamper their exercise. At the same time the rights of persons claiming under the settlement are carefully preserved
in the case of a sale, by shifting the settlement from the land
to the purchase money, which has to be paid into Court or
into the hands of trustees " (at the option of the tenant for
the Settled Estates Acts.
the striking

oflF

;

life).

The money

so paid can be applied in a variety of

ways

for the extension of the property or the release of incum-

or can be invested upon certain specified securities,
according to the direction of the tenant for life, or may be
applied in the execution of permanent improvements, a long
list of which is inserted in the Act.
The Act also contains
elaborate clauses providing for the working out of the general idea, and, speaking broadly, may be said to give a tenant for life or other limited owner, powers of management
as large and varied as those of an absolute owner, but making provision for safeguarding capital money arising from
the settled land, so that it cannot be either pocketed or
wasted by the tenant for life.

brances

The

;

following salient points should be noted

(1) The tenant for life
family for the time being

in

—

prosperity of the property,

possession

the

is

—

man most

the person

in

the Iiead of the
interested in the

whom

the statu-

tory powers of selling, leasing, anfi improving arc Inalien.ubly

The powers are not confided to independent truswho would naturally take a languid and platonic view of

vested.
tees,

the situation.

It

is

this provision

which

is

the life-blood of

the Act.

(2)

life tenant cannot part with his statutory powalthough he parts with his life estate: but in that
he exercises the powers, they are without prejudice

The

ers, even

case,

if

to the estate per autre vie of his assignee.

1

71.
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(3) Except in the case of tlie nmnsioii liousc, or its demesne lands, or of heirlooms, tlio tcimiit for life is not fettered by tlic necessity of obtaining tlic consent cither of the
Court or of the trustees. True, he has to give notice to the
statutory power;
merely to enable them to keep an eye upon him,
he should attempt to use his powers fraudulently,

trustees of his intention to exercise his

but that
so that,

they

is

if

may apply

to the Court to stop him.

(4) As to improvements, the Act provides (sec. 29) that
every limited owner may, without impeachment of waste, execute any improvement specified in

section 25, or inspect,

and for these purposes may do all
acts proper for the execution, maintenance, repair, and use
thereof, and work freestone, limestone, clay, sand, and other
substances, and make tramways and other ways, and burn
and make bricks, tiles, and other things, and cut down and
use timber and other trees not planted or left standing for
repair, or maintain

it,

shelter or oraament.

(5) With regard to leases, the tenant for life is empowered to grant building leases for 99 years, mining leases

60 years, and other leases for 21 years, subject to cerformalities, and at the best procurable rent.
]\Ioreover, where it is shown to the Court that it is the custom of
the district to lease for building or mining purposes for a
longer term or on other conditions than those specified, or
even in perpetuity, and that it is difficult to get a tenant
except on the local terms, the Court may authorise leases
for

tain

conformity with such custom.
(6) In connection with sales or building leases, the tenant
for life may cause any part of the land to be appropriated

in

for streets, squares, gardens, and open spaces.

(7) In the case of mining leases, as the property necessarily depreciates as the minerals are abstracted, the

provides that where a mining lease

is

Act

made, whether of

opened or unopened mines, there shall be set aside as capital
money imder the Act, three-quarters of the rent if the tenant is impeachable for waste, and one-quarter if he is not.
Lastly, any prohibition of the powers of the Act contained
in any settlement is to be absolutely void.
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is

l)ct'ii,

a rough sketch of this great Act, an Act whic4i
my opinion, a complete success.

in

Tlicrc have been several Acts amending the Act of 1882,
hut they have only dealt with detail, and in nowise affect

the broad principles on which the main Act was founded.
In addition to this great statute, the past century has

number of minor changes

«een a considerable
settled

For

land.

instance,

take

in the

law of

contingent

case of

the

remainders, words of fear almost as unwelcome to the ear
of the student as the note of the cuckoo

said

is

by Shake-

speare to be to that of the husband.
In the year 1801,
life,

and after

his

attain*^!, then,

if

if

real estate

was

settled

upon

A

for

death to such of his children as should«*»«
A's

life

estate

came

to

an end before any

of his children attained 21 years of age, the gift to the chil-

dren

The

failed.

rule

was that a contingent remainder

at

or before the determination of the

must become vested

preceding estate of freehold, otherwise it was void. It was
immaterial how the preceding estate of freehold came to
an end, whether by forfeiture, surrender, merger, or by the
death of the life tenant. To prevent this, it was usual to
go through the form of appointing trustees to preserve contingent remainders (a pure technicality
nicality as fines

and recoveries).

a contingent interest
to

—

as pure a tech-

the other hand, where

land was limited by

way

of execu-

by reason of the preceding estate
an end before the contingency became a certainty.

tory devise,

coming

in

On

it

did not

fail

This absurd distinction, depending entirely on logical deductions from feudal notions, has gradually been abolished.
In 1845, by the 8th section of the Real Property Act of
that year,' it was enacted that henceforth no contingent
remainder .should fail by reason of the determination of the
preceding estate by forfeiture, surrender, or merger. The
author of this .Act, however, curiously enough, still left a
contingent remainder liable to be defeated by the death of
the preceding life tenant before the contingency had become
a certainty, and the law so continued imtil 1877. In that
year, in consequence of the very hard case of CunUifc v.
>

8 and 9 Vict.

c.

106.

I
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(where a whole fiimily of children were deprived

of property, bccnuse an unskilful draftsman had not given
trustees of a will a sufficient

le<i;al

estate to preserve the

contingent remainder), an Act was passed, called the Con^
By this Act the liability of con-

tingent Remainders Act.

tingent remainders to destruction by the natural expiration
of the preceding estate has been practically abolished with

regard to remainders arising under instruments executed
since the 2nd August, 1877.
No one, I think, can doubt
the wisdom and justice of this.
Another point on which the law of settled land has been
changed in the direction of freedom is with regard to accumulations.
In the beginning of the year 1800 the rule
against perpetuities (afterwards authoritatively declared in

Palmer ^ ) was doubtless

in force, but it nevertheless
permitted the income of real or personal estate to be ac-

Cadcll

v.

cumulated during the whole of the period of lives in being
and 21 years afterwards. A certain eccentric ]Mr. Thelluson, taking advantage of this, successfully directed that the
income of all his real estate should be accumulated during
the

life

of the survivor of his descendants living at his death,

for the benefit of his remote descendants.

This created such

an impression that an Act was passed in July 1800, commonly called the Thelluson Acts'* thereby conferring an immortality on the testator which he did not merit. By this
Act, accumulations are prohibited for longer than four alternative periods, viz., the life of the settlor, or 21 years

from

during the minority of any person living
any person who, if
of full age, would be entitled to the income. These restrictions have been tightened by the Accumulations Act, 1892,
which prohibits accumulations for the purpose of purchasing
land for a longer period than the minority of the person who,
if of full age, would be entitled to receive the income directed
to be accumulated.
So much with regard to the changes in the law of settled
his death, or

at his death, or during the minority of

'3 Ch. D. 393.
MO and 41 Vict. c. 33.
' Tudor's Leadinq Cases in Conveyancing, 578.
•39 and 40 Geo.III. c. 98.

•
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Much

still remains to be done to place our law of
property on a rational basis. For instance, learned
members of tlie legislature might well turn their attention

land.

settled

to the law relating to repairs of settled land, wiiich

most confused and absurd

The

state.

decision of the late ^Ir. Justice (afterwards

Kay,

in re

Cartwriglit,'

is

that a legal

is

in

a

law, according to a

life

is

not liable

The same

to keep in repair freehold lands or houses.
also apparently applies to an equitable

Lord Justice)

tenant

life

tenant.'

rule

Nor

has the Court any jurisdiction, wlicre the estates are legal
estates, to order money to be raised on the security of the
corpus for making repairs,' although there appears to be
such jurisdiction where the property is vested in trustees.
Surely this is a very irrational and thoroughly impolitic
state of the law.

to keep property

Either the
in repair,

tenant ought to be made

life

or the Court ought to have juris-

diction in every case to sanction a charge for the purpose

on the inheritance. Something ought to be done to clear
away an impasse which is a disgrace to our law.
I know of an estate where the present life tenant, an old
man, is allowing all the farm-houses, cottages, and buildings to go into absolute ruin, roofs have fallen in, fences
and gates are broken, and the whole estate given over to
decay, yet the remainderman has no remedy.
(2) Changes in the law relating

under
I

now come

changes

in

to

relation

another

to the real estate of

persons

disability

branch

to disability,

of

our

subject,

viz.

including the power of

dealing with property on bclialf of persons under disability.
In the year 1801 a married

woman

entitled to land for

sell, mortgage, or
any way, either with or without the joinder
of her husband, except by going to the outrageous expense
of suffering a fine
a collusive action, which, like a com-

a legal estate in fee simple could not
deal with

it

in

—

mon

recovery,

necessitated

•41 Ch. D. 533.
• Re CnurtifT. %\ Ch. D.
*Re de Teiitier. (1893)

the

13fi.

1

Ch. 153.

carriage

of

the

business
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througli a multitude of Government

offices, in

I need scarcely say, fees were extracted.

make a

each of which,

She could not

She could not even
dower on a sale by her husband of his own lands, without suffering a fine. It was at
that date also considered to he very doubtful whether she
could deal with the fee simple where it was settled to her
will of

her fee simple hinds.

release her contingent right to

separate use, the prevailing view being that the separate
use was confined to her

life

interest

and could not

affect her

heir.

By

the Fines and Recoveries Abolition Act, 1833,^ how-

was

ever, her position

to

some extent improved, and she was

enabled to dispose of her fee simple lands by a deed with the

approbation of her husband, and acknowledged by her to be
her free act before Commissioners.
That, of course, only
cheapened matters.
In 1865 it was decided, in the case of Taylor v. Meads,^
that a married woman could without these formalities dispose by deed or will of fee simple lands settled to her separate use; but it was not until 1870 that any fresh legislation came to the relief of married women.
In that year
the first Married Women's Property Act ^ was passed
but,
so far as real estate is concerned, it only made statutory
separate property of the rents and profits of real estates
descending to a married woman as heiress. In 1882, however, Parliament passed a thoroughly revolutionary Married Women's Property Act,* which, like many statutes of
importance, did not attract one quarter the interest evoked
by a burials bill or a verminous persons bill or other measure
interfering but little with the people's everyday life.
The
general effect of this bill has been (so far as women married after the Act came into force are concerned) to put
them in the same position as men, and even to put women
married before the Act into the same position so far as regards property their title to which first accrued after the
Act.
Thus married women, from a position of complete
;

>
=

3 and 4 Will. IV.
34 L. J. Ch. 203.

•33 and 34 Vict.
«45 and 46 Vict.

c.

c.

c.

74.

93.
75.

'

:
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proprietory subjection at the commcncctncnt of the century,
have attained complete proprietory equality with men at the
end of it. Nay, their position is even better than that of
for if they arc, by will or settlement, expressly remen
strained from alienation, they can snap their finpcrs at their
creditors; and while their husbands are denied all partici;

in their worldly possessions, they (the husbands)
remain liable to third parties for their spouses' torts.
But the privileges of the fair sex do not stop here, for while
they can use restraint against alienation as a shield against

pation
still

their unfortunate creditors, the 39th section of the

ancing and
thetic

judge

Law

of Property Act, 1881, enables a

to relieve

and contrary to

them of

it

if it

their true interests.

Convey-

sympa-

should prove irksome

As has been happily

written by a legal poet, Mr. Cyprian Williams
e'en the host angelic can afford no happier station
the wife who has an income with restraint on alienation."

"Surely

Than

So far married women. Let us now turn to infants, legal
i. c. persons under the age of twenty-one years.
In 1801 it was impossible to sell an infant's real estate

infants,

(with a qualified exception

however desirable a

sale

in

the case of gavel-kind lands)

might

be.

Even the Court had no

nor to authorise a settlement by an infant of his or her property on marriage.
Nor was it possible to grant leases binding on the infant.

inherent jurisdiction to order a

sale,

was impossible to spend money on the estate or to develop
any way. If strict settlement was sometimes disastrous
to a locality, still more so was a long minority. How different is the case now. By 1 William I\'. c. fi.5 the guardian
was empowered by the direction of the Court of Chancery
to make ordinary mining or building leases of the infant's
land for any term. By the Infants' Settlement Act, 1855,'
a male infant of 20 and a female of 17 were enabled to make
a binding settlement on marriage with the sanction of the
Court.
The Partition Acts, 1868 and 1876,' enabled the
It

it in

*

Lyriet of Lincoln'i Inn,

•1ft
•

31

and 19
and 32

Vict. c. 43.
Vict. c. 40 and 39

and 40 Vict.

c.

17.
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a partition action wiicrc an infant

is

080

interested

to order a sale and to vest the property in the purchaser.

The

Settled Estates Act, 1877,'

order a

sale, wliere

empowered the Court to

un infant was interested

in settled

land.

This did not affect infants entitled in fee simple in possession, but by the 41st section of the Convej'ancing and Law
of Property Act, 1881," it was extended to fee simple estates.

By

42nd

Act provision
by trustees appointed on behalf of
an infant of very wide powers of management, including
the carrying out of repairs, the working of mines, and so

is

the

made

section of the last-mentioned

for the exercise

on.

Finally,

by the 59th and 60th section of the Settled Land
is empowered to appoint persons to

Act, 1882, the Court

exercise on behalf of an infant (whether tenant for
tail,

or in fee)

all

and leasing given by that Act to tenants for

The

life,

in

the powers of sale, partition, exchange,
life.

old lawyers generally classified infants, lunatics,

and

married women together in a rising scale of intelligence.
It remains to consider the positions of lunatics.
The Statute de Proerogativa Regis,^ provided that the
King should have the custody of the lands of idiots, subject
to his supplying the idiot with necessaries, and returning
his lands to his heir at death.
It took, however, a fine distinction between idiots and lunatics, providing that with

regard to the latter, the King should see that their housewere competently maintained out of the rents and
profits, any surplus being kept for their use on recovery,
or, if they died, distributed for the good of their souls by

holds

the advice of the ordinary.

The

lunatic, therefore, was in a better position than the
inasmuch as the King appropriated the income of the
Moreover,
one, but merely held it as trustee for the other.
the soul of the lunatic was provided for, while the idiot
This
passed away " unhousel'd, disappointed, unanel'd."
idiot,

distinction has for centuries been abolished, but it
'40 and 41 Vict. c. 18.
'44 and 45 Vict. c. 41.
'17 Ed. II. cc. 9 and 10.

was not
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powers of sale, leasing, and so on were conLord Chancellor in respect of the estates of
Tlie sul)ject is now froverned
persons now compos nifiitis.
by the Lunacy Act, 181)0,' wliich confers on the .Masters in
I<iinacy powers to sell, mortgage, improve, and lease the
until 185;3 thiit

ferred on

tlie

lunatic's real estate.

(3) Changes in the law relating to th€

effect of

death on

real estate

Let us now turn to the changes in the law relating to the
effect of the (li'iith of an owner in fee simple.
And first as
to changes in the law of devolution.
In 1801,

life,

if

a

man

widow was

simple, his

and of

tiiis

died solely^seised of real estate in fee
entitled to one-third of

during hor

by a sale or mortgage of the land. The only
method of doing it was by levying a fine with all its delay
and cost. This " rusty curb of old Father Antic, the law,"
was destroyed by the Dower Act, 1833,* and now a widow
can only claim dower on lands belonging to her luisband at
his death, and only then with regard to lands which he has
not disposed of by his will.
In 1890, however. Parliament gave to certain widows, viz.,
the widows of persons who die intestate and without issue,
a further first charge for £.500 payable rateably out of the
This Act, called
real and personal estate of the deceased.
"Tile Intestates Estates Act, 1890," ^ was the result of
several shocking cases where a man having made no will, all
his real estate and half his personalty had passed to remote
eousins, leaving the widow penniless, or nearly so.
With regard to heirship, at the beginning of the 19th
century the matter was governed by a series of rules depending on custom and digested by Lord Hale. Ascendants in
the direct line were never admitted. For instance, if a man
died intestate, leaving a father and an uncle, the uncle took
to the exclusion of the father, on the childish ground that

deed, not even

•7

it

he could not deprive her cither by will or

'

53 Vict.

c.

5.

'3 nnd I Will. IV. r. 10«.
•53 .iml .Vt Viet. c. i9.
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it
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man got

his estate

from

his

691
an-

consequently his father must have enjoyed

Moreover, half blood was not recognised as giv-

ing any right of heirship, and dt'sccnt was traced from the
last person seised.
By the Inheritance Act, 1833,' the mat-

was codified, descent was thenceforward traced from the
purchaser instead of the last person seised, lineal ancestry' were admitted as heirs (although the mother was
placed very low do'wn in the list) and the half blood were
admitted on fair terms. Finally by the Land Transfer Act,
ter

last

1897, freehold land now devolves in tlio first instance on the
personal reprpsentative in the same manner as leasehold propbut, subject to debts funeral

erty;

penses, he holds

But

it in

and testamentary ex-

trust for the heir or devisee.

death on the
answer the debts of the deceased
has been very considerably altered during the past century.
In 1801 the only property of a deceased person recognised
as liable for simple contract debts, was the general personal
estate.
Unless he charged his debts on his real estate, the
heir or devisee took it free from all debts except mortgage
debts, crown debts, judgments and recognizances and debts
arising under deeds hi which the heir was expressly mentioned, and not even for such debts if the debtor devised the
property to another.
in addition to succession, the effect of

liability of real estate to

Even

in the case of

mortgage

debts, the heir or de^asee,

with gross unfairness, was entitled to be indemnified out of
the general personal estate of the deceased.

This was a scandalous state of the law according to modby 3 and 4
Will. rV^ c. 104, and 32 and 33 Vict. c. 46, real estate has
ern notions, and by various statutes, especially

been

made

available for

payment of debts of

all

kinds,

and

debt§ arising under deeds have not even priority over simple

contract

ones.

Moreover, by the Acts known as Locke

King's Acts,^ where an heir or devisee takes real estate burdened with a mortgage debt or lien, he is to take it cum
'

3 and 4 Will. IV. c. 106.
and 18 Vict. c. 113, 30 and 31 Vict.

17
c. 34.

c.

69,

and 40 and 41 Vict
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OTU-rc, Mul is to be no longer entitled to saddle the burden
a very excellent exon the piTsonal estate of the deceased

—

tension of the

maxim

qui scnsit

commodum

debet sentire et

onus.
It sometimes happened, however, before these beneficial
changes were introduced, that an honest testator charged
his real estate with debts by his will, but omitted to give
any directions as to how the charge was to be. enforced.
The executor could not enforce it, for the lands did not
vest in him.
Even if the real estate was given to trustees

they could not

sell

or mortgage

it

to raise the charge, unless

express directions were given to them to do so

and consewas in such cases inevitable.
In
1859, however. Parliament passed the Law of Property
Amendment Act of that year, which empowered a " devisee
in trust " of real estate charged with debts, to raise the
sum required by sale or mortgage; and if there were no
devisees in trust, then a like power was given to the executors.'
However, this Act only applied where the will contained a charge of debts, and in other cases a Chancery
suit was necessary in order to get real estate sold for payment of them. Rut now, by the I,and Transfer Act, 1897,
freehold land always devolves on the personal representative,
and he is given full power to sell or mortgage it for payment of debts whether expressly charged or not.
While on this subject, I may mention that there was no
death duty levied on real estate until 18.54, when succession
duty was imposed; and now by the Finance Act, 1894,
estate duty is added.
quently a Chancery

suit

(4) Changes in the

Law

;

relating to Limitation and Pre-

scription

So much for changes in the law relating to the acquisition
of property by succession. Lot us now turn to acquisition
by what Continental jurists would call prescription. I say
jurists, because English lawyers usually reterm prescription to the acquisition, by long user,

Continental
strict the

99 and 33 Vict.

c. 35.

:
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of casements and profits a prendre in alkno solo; whereas on
the Continent,

it

includes, with better logic, the acquisition

of corporeal property by long user under what

we

call

the

statutes of limitation.

What was the state of the law as to acquisition by
user at the commencement of the 19th century?
With regard

long,-

was
by
least 60

to corporeal hereditaments, the question

practically governed by

*

Hy. VIII.

the Statute 32

c.

2,

which an undisturbed possession as of right for at
years, was required to bar real actions and writs of right.
This state of the law lasted down to 1833, when the celebrated Statute of Limitations of that year was passed."
The general result of that Act was as follows
(1) The period was reduced from 60 to 20 years.
(2) Where a rightful owner sui juris is out of possession,
without acknowledgment of his title signed by the party in
possession, for 20 years, the Act not only takes away the
legal remedies for recovery of possession, but also abolishes
his right to the pi'operty

;

so that even

if

he should recover

possession without the aid of the Courts, he would be a trespasser.

(3)

The Act made

exceptions in favour of persons under

and persons beyond the seas, who were to have
ten years from the cessor of their disability or return to
England in which to assert their rights.

disability,

(•i) It also provided that the statutory period should
not begin to run against persons entitled to future estates

or interests until those estates or interests became actually

enjoyable in possession.

That was the broad general

result of the

Act

of 1833.

In 1874 a new Limitation Act was passed,^ the effect of
which was to substitute 12 for 20 years and 6 for the extra

10 allowed to persons under

disability,

and to take away

altogether the exception in favour of persons beyond the
seas.

Truly a world which was vast

in

1833 when ocean

' No doubt the Limitation Act, 1623, limited the right to bring an
action of e.iectment to 20 years, but it did not prevent real actions or
writs of rifrht being brought within 60.
'3 and 4 Will. IV. c. 27.
» 37 and 38 Vict. c. 57.

Vlll.
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steam navigation and telegraphs were unknown, has hccoine
so contracted by tliose great inventions as to make absence
beyond fhe seas little more of a true disiihilitv than absence
The rights of future owners
in the IIei)rides was in 1833.
are also abridged by the Act of 187-t, so that now a reversioner is only allowed 12 years from the time when the previous owner was dispossessed, or six years from the time
when he himself became entitled in possession, whichever
period may be the longest.
Moreover, if the right of one
reversioner is once barred, the bar is now made to extend
to all subsequent reversioners.
Now, let us turn to the similar but more complex questions in relation to easements and profits a prendre.
By the
ancient Common Law, an easement or profit, could not be
gained by long user. Then, probably in the reign of the
third Edward, the Courts, on the analogy of the first Limitation Act,' laid it down that easements and profits might
be gained by mere user traced back as far as 1189 (the first
year of the reign of Richard I.). Then (as time progressed
and it became impossible to trace back to that date) it wag
held that user during the
sufficient to raise a

that the user

prima

memory

of living witnesses was

facie case,

rebuttable by proof

arose since 1189; by showing, for in-

first

stance, that both the dominant and servient tenement were

owned by the same person

To

meet

at

sometime during that period.

the fiction of a modern lost grant was invented

this,

by tlie Courts, and juries were directed by judges to presume a lost grant where 20 years user was shown. But
this fiction still left it open to the owner of the land to rebut
the right claimed, by showing that it could not have arisen
by grant at all. Thus matters stood at the commencement
of the past century.

This fiction, which impo.sed on juries the finding of a lost
grant in which thev probably had not the least belief, so
shocked Lord Tcnterden, that he prepared and piloted
through Parliament the Statute known as the Prescription
Act, 1833.' It must, I think, be called an ill-conceived Act,
«3 F.d
'3 and

T.

I

r.

S.9.

Will. IV.

c.

71.

71.
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because

it

whether

it

leaves

it

even

uncertain,

at

tlie

present

G95
day,

relates to all easements, or only to those specif-

ically nicntioned;

and moreover,

it

makes time

in

some cases

operate against the owners of future estates (as

in tlie case

of easements of light), and not

It specifies

20 years

in otlicr cases.

and 30 in others. It
did not touch rights in gross, nor profits a prendre except
common rights, and it is very doubtful whether it touched
easements of sujiport at all.
In short, tliis Act and the
statutes of limitation might well be reconsidered in the light
of modern decisions, and a new code, dealing with both
subjects on one basis, will, let us hope, be one of the great
statutes of the new century.
It is absurd that while 12
as

tlic

period

in

some

cases,

years' possession should give a right to land, at least

should be required to give a right of

way

20

over land, that

30 should be required to give a right of connnon, and that
even the testimony of living witnesses should only confer a
prima facie right to a fishery or any other profit in alieno
solo.

Since the Judicature Act, the theory of a lost grant has

been considerably extended

in

within the Prescription Act.

cases

The

of profits not falling
old theory that a lost

grant could be rebutted by showing that the right claimed
was incapable of being granted at Common Law, has been
if long enjoy^ment is shown, the
endeavour to presume a lost lawful origin, legal
or equitable, even although the right claimed could not have
been granted at Common Law. Thus in Goodman v. Corporation of Saltash,^ an equitable right in the inhabitants
of Saltash as beneficiaries under a lost charitable trust to
fish in the river Tamar was presumed from long user, although no Common Law grant of such a right could be
made to a fluctuating body like the inhabitants. The great
case of Dfilton v. Angits,^ too, has decided, but on what

modified to this extent, that

Court

will

principle

is

doubtful, that even

if

the Prescription Act and

the theory of lost grant are inapplicable to rights of support, yet a right to support to buildings
'T App. Cas. 633.
'6 App. Cas. 740.

is

acquired some-
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years' uninterrupted enjoyment.

therefore, that whereas in
profit could only

lie

the year

You

sec,

ISOl an oascmcnt or

gained hy express grant, implied grant,

or ancient prescription extending beyond the time of living

memory

grant or prescription being rebutalso be gained as to some
under the Prescription Act, and as to others under the new
doctrine that a lawful (as distinguished from a legal) ori;gin will be presumed from long user.
table),

implied

(tlie

such rights

may now

(5) Copyholds and

Commons

must remind you that copyholds are lands forming

I

part of a manor, which have, in theory at

all

events, been

holden from the lord from a period anterior to the statute

Quia Eviptores (1290), and were for many centuries held
by the serfs and villeins of that lord as tenants at will.
Gradually the Royal Courts came to recognise a custom,
in all manors, of fixity of tenure, subject to the performance of services, and the payment of fines, fees, an<i hcriots.
So that, although copyholds arc still formally described in
all documents relating to them as held at the will of the
lord, yet, since the time of Littleton,' Copyhold tenure has
become little more than a very inconvenient form of ordinary tenure
an anachronism and a nuisance, and prob-

—

ably the greatest of

Land Laws.

the

villeins,

if

fill

the obstacles to a simplification of

It has long ceased to be held

no other reason, because

for

themselves have for centuries

serfs

by serfs and
and villeins
Indeed,

ceased to exist.

not unusual nowadays to find that the copyholder

is

person of far more social importance than the lord.
self

I

is

it

a

my-

have known a case where the copyholder was a peer

of the realm

and the lord of the manor was the

local iron-

monger.

1800 copyhold tenure could, as now, be exviz. (1) by the lord acquiring the
tenant's interest, or (2) by the tenant acquiring the lord's.
In the year

tinguished by merger,

The
*

latter

is

called

Ttmp. Ed. IV.

" enfranchisement."

A

tenant could

71.
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only obtain enfranchisement by the voluntary act of the lord,

and where the lord was himself (as was most frequent) a
life of tlio lordsliip, he was incapable of enfranchising, except under some express power.
At the commencement of the late Queen's reign an agitation had sprung up for the compulsory enfranchisement of
copyholds, on the ground that the tenure had long since
lost its raison d'etre; and, by a series of Acts known as the
Copyhold Acts (beginning in 1841 and now consolidated
tenant for

in the Copyliold Act, 1894),'

cither lord or tenant can, at

the present day, insist on the enfranchisement of copyhold
lands, the lord's compensation in case of dispute being set-

by the Board of Agriculture.
The lord's right of
and his right to minerals and sporting rights, and
the tenant's right of common, are, however, preserved.

tled

escheat,

And

this

brings

me

to the consideration of the changes

in the law relating to Commons.

Whatever the
it

real origin of

common

lands

may have

been,

has been settled for centuries that they are the freehold

waste lands of the lord of a manor, over which, by ancient
custom, prescription, or grant, certain persons called Commoners, have a right in

common with

the lord himself

and

This profit is of divers kind.
Sometimes it is a right to depasture cattle, sometimes to
At the beginning
fish, sometimes to cut turf, and so on.
of the past century the law recognised no one as having
any rights in common lands except the lord and the comothers, to a profit a prendre.

moners.
the

If they were all of one

common and

divide

it

among

mind they could enclose
Moreover, by

themselves.

the Statute of Merton,^ passed in 1265, the lord alone could,

without anyone's consent, enclose part of a common, so long
as he left sufficient to satisfy the rights of the commoners.

Toward

the end of the 18th century an idea sprung

the total enclosure of
interest,

commons was

up that

desirable in the public

on the ground that, thereby, additional land would
but, as the unanimous agree-

be brought under cultivation

;

ment of lord and commoners was not often obtainable, ow57 and 58 Vict.
»20 Hen. III. c.

>

c.

4.

46.

r///.
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ing to some of the latter being under disability, private Acts
of Piirliiimcnt were usually necessary, und tlu-sc of course
were costly. For this reason PurliHincnt jjussed ii fjcnoral
in 1845
to " facilitate the enclosure and
improvement of commons and lands held in common," and
for otiicr purposes.
But tliis ,\ct and its nine aniondinfj
Acts only cheapened and facilitated tlie total enclosure of
a common, by providing a cheaper procedure.
By the year 18fi6 a reaction had set in. The fjrowth of
cities and the increase of population had rendered the commons valuable as recreation grounds, while Free Trade had
reduced their importance for arfric\dtural purposes.
Accordingly in 18G6 and 1869, the Metropolitan Commons
Acts * were passed to prevent the cnclo.sure of commons in
the neighbourhood of I,ondon, and to provide for their management and regulation. In 1876 another Commons Act
was passed,'"" which, among other things, authorised the Enclosure Connnissioners (now merged in the Board of Agriculture) to entertain proposals for the regulation of commons. By Section 8 no enclosure of suburban commons was
to he sanctioned, unless the sanitary authorities of towns
within six miles were represented before the Commissioners,
and special provision was made for the benefit of the inhabit-

Knciosurc Act

'

ants of such towns.

.Ml

complete enclosure, and

these Acts related exclusively to

left

untouched the

the Statute of Merton to enclose so

lord's right luulcr

much

of a

common

as

was not required for the exercise by the commoners of their
rights.
In the year 1888 however that doctrine received
a rude blow

in the case of

Robertson

v.

Ifartopp.*

In that

case the Court of Appeal held that the question whether

there was a sufficiency of common left, nnist lie deternn'ned,
not according to the average numlier of animals which the
commoners had for a long period been in the halm't of turning out, but according to the aggregate number which they

were theoretically entitled to turn out. Moreover the Court
queried whether the modern .system of sheep farming, ac•B nnd 9 Virt.
>2<)

mul

o.

Virt.
•3<) nntl 10 Vict.

«

:iO

43 Ch. D. »M.

llfl.
r.
c.

^21,
56.

and 32 and 33

Vict.

o.

107.
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do not, while turned out, got all
common, ought to be taken into
consideration.
As one of tiie Counsel engaged, wittily observed, the question of sutHciency of common now depends
on the problematical hunger of a hypothetical sheep. This
case has since been followed by the Commons Act, 1893,' by
which the lord's right to make a partial enclosure under the
Statute of INIerton is no longer to bo exercised without the
consent of the Board of Agriculture, which is to have regard
to the same considerations, and if necessary to make the
same enquiries as are by the Commons x\ct, 1876, to be made
on an application for the total enclosure of a common.
Since this Act has been passed, having regard to the trend
of public opinion, it is safe to say that very few enclosures
either total or partial have been or will be lawfully made.
tiieir

sliccp

sustennnce from

tlie

(6) Changes

in the

Law

Let us now turn to changes

relating to Tithes

in the

law relating to

tithes.

Tithes consisted of the right to a tenth part of the profits

At

of land.

the beginning of the 19th century they were

most inconvenient practice. By the Tithe
Commutation Act, 1836,^ however, a rent charge was subpayable

in kind, a

varying with the price of corn.
Between 1880 and 1891 an agitation against payment of
this rent charge sprung up among Nonconformist farmers,
especially in Wales, and reached such serious proportions
(tenants refusing to pay, and submitting rather to have
their goods distrained), that Parliament passed the Tithe
Act, 1891-.^
By this Act tithe rent charge was in future
made payable by the owner of land, and any contract between him and his tenant, under which the latter is to pay
it, is made void.
By this ingenious method the grievance
of Nonconformist tenants was " scotched," without the parstituted,

sons being deprived of the fund originally provided for their

maintenance.
>56 and 57 Vict. c.
^6 and 7 Will. IV.
=

5i Vict.

c. 8.

57.
c.

71,

amended

bj" a

long series of Acts.
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(7) Landlord and Tenant

The past century

witnessed numerous changes in the

relating to landlord and tenant

impossible to touch upon
to distress

relate

for

—

of thcni.

all

lixw

many that it is quite
The most important

so

nonpayment of

rent,

relief

against

eviction or forfeiture for breach of covenants or conditions,

and compensation for improvements made by the tenant of
agricultural land.

The
tress

is

chief

change that has taken place

in the

law of dis-

with reference to lodgers' goods.

1871 the landlord of a person who
force his rent, not merely

let

Before the year
lodgings could en-

by distraining

the

own tenant (the lodging-house keeper), but
of that tenant's lodgers.

goods of his
goods

also the

This was, with reason, considered

to be very unfair to lodgers

;

and, consequently,

it

was en-

acted by the Lodgers' Goods Protection Act, 1871,' that in
the event of a lodger's goods being distrained by his land-

under certain conditions
and with certain formalities, require the superior l;indlord
to give them up, under penalty of being adjudged guilty of

lord's landlord, the lodger might,

an

illegal distress.

With regard

to relief against forfeiture (or eviction as

it

more popularly called), the right to evict for nonpayment of rent or breach of covenant is not given to landlords
by law. It depends entirely upon contract. For centuries.
Courts of Equity have relieved against a condition for eviction on nonpayment of rent, on the terms of the tenant payis

ing the rent in arrear, with interest
and statutory force
was given to this doctrine so long ago as the 18th century.
But the jurisdiction of Courts of Equity to relieve against
forfeiture for breach of covenant was much more restricted,
and was practically confined to cases where the breach had
occurred through fraud, accident, or mistake. The consequence was, that a man who had let property on a long
building lease at a ground rent, could annex the whole of
the lessee's expenditure on the buildings, if the latter happened to commit some comparatively smaU breach of cove;

St and 35 Vict.

c.

79.

-

71.

nant
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for instance, a covenant to keep the buildings in

repair or insured.

In such cases the penalty

was out of

all

proportion to' the fault.
In the year 1859, Courts of Equity were empowered by
Lord St. Leonard's Act,' to grant relief against forfeiture
for breach of a covenant to insure, and that provision was

subsequently extended to Courts of Conunon Law.-

In 1876, and again in 1877 and 1880, Sir Alfred Marten
(the chairman of our Board of Studies) carried Bills

through the House of Commons for extending equitable relief to lessees who might incur forfeiture for breach of covenant, but for one reason or another these Bills did not become law.
The entire subject is, however, now governed by section 14
of the Conveyancing and Law of Property Act, 1881,^ which
provides, that a right of forfeiture for breach of covenant

or condition in a lease with certain specific exceptions, * shall

not be enforceable by action, or otherwise, unless, the lessor

and remakes default

serves on the lessee a notice, spccifj-ing the breach,

quiring the lessee to remedy

it,

and the

lessee

doing so for a reasonable time.
is given power to relieve, on equitable terms
as to damages, the granting of an injunction to restrain
further breaches, and so on.
Agricultural tenancies have received the particular attention of Parliament during the last quarter of the century
first by the Agricultural Holdings Act, 1875, and subsequently by the similar Act of 1883, which repealed the

in

The Court

—

former.

The

provisions of this

Act

(since

amended by the

Agricultural Holding Act, 1900) are too complicated for
me to give them in detail. All I can do is to state shortly
the general scheme of the Act with regard to improvements.

The
their

general scheme

is

to

make landlords

liable to

pay

to

outgoing tenants compensation for unexhausted im-

29 and 23 Vict. c. 3S, sees. 4-9.
23 and 24 Vict. c. 126, sec. 2.
and 45 Vict. c. 41.
* Covenants against
assigning or underletting, and covenants in mining leases and conditions for forfeiture on bankruptcy of the tenant
But as to the last see Conveyancing Act, 1892, sec. 3.
'

'

'U
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into frrcat detail as to the nntiire

mode in wliich the compenand the mode in which its p.ivnunt
But tlie persons who framed tlie Art had
is to be enforced.
to deal with the fact that landlords in England are nearly
always oidy limited owners, that is to sav, that the greater
j)art of farm land is in settlement, and the landlord is gener-

of these improvements, as to the
sation

to

is

ally only

l)e

assessed,

a tenant for

It would, therefore, be

life.

unjust

pay for improvements out of his own
pocket without giving him any right to recover the amount
paid from the settled estate in the event of his immediate
death.
The plan adopted in the Act is to make a tenant
for life pay the conipensation to the outgoing tenant, i)ut
to give him a right to obtain a charge upon the settled estate
for the amount of the payments so made by him.
The Act of 1883 differs from the previous Act of 187.5
in the important particular that the Act of 1883 cannot
be negatived by contract, whereas the Act of 187.5 might
be, and in practice always was.
to

make

a landlord

The law with regard
been modified by statute.
c. 2.5, see.

the

of

to agricultural fixtures has, also,

The

3; but the subject

Agricultural

is

Act is \i and 15 Vic.
now governed by section 34!

first

Holdings Act, 1883, which provides

up by a tenant after the
commencement of the Act may be removed at, or within, a

that

all

agricultural fixtures put

reasonable time after the expiration of the tenancy; but one

month's notice must be given to the landlord of the intention
to remove, and the landlord has a right of pre-emption.
Honour to whom honour is due. This reform of the law
is again due to Sir Alfred Marten, who drafted and piloted

through the Commons the clauses to the same

effect in the

Agricultural Holdings Act, 1875.

(8) Fusion of Late and Eqinti/
I

now come

to what at one time seemed to be the most

important change of the 19th century in the realm of law,
At first it was thought by
viz., the Judicature Act, 1873.
many that this Act would so completely fuse law and equity

71.
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as to nbolish the protective efficacy of the legal estate, and

thereby do away with the necessity of legal conveyances.

became obvious tlmt all the Act (lid was
and not tlie principles administered by
that
the
them;
old distinctions between the legal and equitable estate were still preserved; and tliat, in fact, persons
It soon, however,

to fuse the Courts,

who acquired

the legal estate

in

property with

by common law or

malities required

all

statute, were

the for-

to be
regarded as prima facie the true owners, unless and until
someone else could show that he had a better claim in equity.
The purchaser who has been careful to embark in a legal
estate, may still regard with a complacent mind a sea of
still

contending equities which might otherwise engulf him. In
fact, the main effect of the Judicature Act, so far as the
fusion of law and equity is concerned, may be expressed in
three lines from
"

King Lear:

Thou robed man of

And

justice, take thy place.
thou, his yoke fellow of Equity,

Bench

liy his

side."

And perhaps

it is as well that this was so.
In 1875 Parpurported to take away partially the protective
efficacy of the legal estate in the case of mortgages, leaving
rival innocent incumbi-ancers to rank according to the respective dates of their securities.
The result was, however,
so disastrous to the credit of persons wishing to borrow on
mortgage, and particularly to builders and others accustomed to borrow by instalments, that a precipitate retreat
had to be made, and the old rule was restored in the next

liament

The Practice

(9)

of Conveyancing.

So far I have been dealing with the changes In the general
law of real estate. I now propose to draw j'our attention
to changes relating to instruments by which the ownership
of real estate

is

transferred from one person to another.

Such transfers occur
'

See 37 and 38 Vict.

c.

either mortis causa

78, sec. 7,

— in

plain English,

and 38 and 39 Vict.

c.

87.
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wills

— or
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inter vivos

—
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transfers

made by

living

persons.
Ill

llic

oirly part of the 19th century, a will of real estate

had, under the jjrovisions of the Statute of Frauds

'

to be

If one of them was
witnessed by three credible witnesses.
considered to bo '* incro(iil)li' " (for instance if he were a
if he took beneficially under the will,) the
was void. Moreover, every general devise of land
spoke from the date of the will, and not from tlic death of
the testator; so tiiat no freehold land actjuired after the
date of the will passed by it, unless the will was confirmed

convict, or even

entire will

by a subsequent

codicil.

A

devise of real

estate without

words of limitation, only prima facie passed a life estate to
the devisee
a shocking injustice in the frequent case of
an unlearned testator making his own will.
Copyholds, too, could not be devised at all, except by
special custom, unless they were surrendered to the lord to
uses to be declared by the will, or unless they were vested

—

in

trustees

;

so that, unless the formality of a surrender,

or the creation of a previous trust had been effected, the

was

will

Copvholds were concerned. This absurdity was removed in 1815, by the Act 55 Geo. III. c. 192,
which rendered devises of cojn'holds, though not surrendered
to the use of the testator's will, as valid as if they had been
so surrendered.
It conferred no new testamentary power,
but merely supplied a simpler form of procedure.
However, the great reform of the century in relation to
the law of wills, was made in 1837 l)y the Wills Act. " By
this Act a will is to be signed in the presence of two witnesses,
instead of three, and the credibility of the witnesses is not to
affect the validity of the will; but where a witness, or his or
her husband or wife. Is beneficially interested under the will,
the will is good, but the gift to the witness is void. Wills
are to speak, with regard to the real and personal estate
comprised in them, from the death of the testator, and not,
as formerly, from the date of the will.
A gift to a child or
useless so far as

other issue of the testator,
'99 Car.
• 1

Viet

11. r. 3.
c. 26.

who

dies

before him, leaving
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no longer lapses as formerly, but takes effect as if the
donee had died immediately after the testator.
The Wills Act also put tlie subject of revocation of wills
on a better footing, providing that, among other acts, marriage should be an effectual (although perhaps an expensive) revocation. The act also made a general devise of lands,
issue,

to include not only lands belonging to the testator, but also

lands over which he has a general power of appointment.

But perhaps the most important change introduced by
Act was the provision that, where real estate is

the Wills

devised to a person without words of limitation,

it is

to be

construed as passing the fee simple, or other the whole estate
of the testator, unless a contrary intention shall appear,
thereby completely reversing the former

rule.

There were other changes introduced by the Wills Act,
too numerous or too technical to mention here, but those
which I have specified were the most important.
Let us now turn to transfers of real estate by act inter
vivos.
At the commencement of the 19th century, conveyances of land on sale were usually carried out by the method
known as a lease and release. In some cases, however, the
seisin continued to be
married women could
only convey by means of the costly process called a fine, and

time-honoured feofment with livery of
used.

As

I said in the last lecture,

tenants in tail by the

still

more

costly process of a

Common

Recovery, for both of which simple deeds were substituted in
1833.
You will remember that the lease and release was an ingenious method of making conveyances without livery of
seisin, depending for its efficacy on the Statute of Uses.

A

vendor first made a bargain and sale of the property to the
purchaser for a year in consideration of 5s.
Under the
Statute of Uses this immediately vested the legal possession
in the purchaser.

Being thus

in legal possession, the rever-

remained in the vendor, was capable of being
released by another deed, in which the true consideration
for the transaction appeared. This method required two insion

which

still

struments, and was cumbersome and expensive
astonishing that

it

took several centuries before

;

its

and

it

is

absurdity

700
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was not

until

1841

struck Parliament.

was made

It

to put the matter on a

more

tliat

any attempt

In
was provided, tluit
a release, if expressed to be made in pursuance of that Act,
should be as effectual as a lease and release. This was absurdly illof^ical, as a release was essentially an instrument
releasing an outstanding right, in favour of one who already
had a possessory interest. In 18i5 the matter was put on
a more satisfactory basis by the Real Property Act of that
year, by which it was enacted that all corporeal hereditaments should thenceforth " be deemed to lie in grant, as well
venr an Act was passed,

tliat

rational footing.

In* wiiicii it

'

as in livery."

In other words, the old

Common Law

theory

that actual delivery of possession, or the newer theory that

a notional delivery by the aid of the Statute of Uses was
necessary to a transfer of freehold land, was swept into the
limbo of pedantic rubbish, and a simple deed of grant was

made

This deed of grant

sufficient.

is still

the

common form

of conveyance.
Nevertheless, a deed of grant in 1901 is a very differently
worded instrument to what it was in 1845. True, the framework is the same. The parties, recitals, and operative part
still

survive; but they are shorn of that extraordinary splen-

dour of verbiage which distiiiguishetl documents, the draftsmen of which were paid at the rate of so much per 72
words.

This latter-day brevity is owing to the Conveyancing and
of Property Act, 1881,^ not unassisted perhaps by the
Solicitors' Remuneration Act of the same year,''' by which
the remuneration of solicitors takes the form of a conmn"ssion on the purchase money instead of fees varying with
the length of the documents.
By the first of these Acts all
the old and length}' covenants for title entered into by a
vendor were swept away, and iniplicd statutory covenants
were substituted.
Such covenants now depend upon the
capacity in which the vendor is expressed to convey the
property. If he purports to convey as beneficial owner, one

Law

'8 nml 9 Virl.
'

•

W

nnd
+4 and

r.

\i(t.
»J Vict.

t.5

106.
c.

H.

c.

U.
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arc inipliod;

if

as trustee or

mortgagee

or personal repi'esentative, another set.
Moreover, instead of the lengthy covenant to produce
deeds and keep tlicni safe, a simple acknowledgment of tiie
riglit to production, and an undertaking for safe custody,
implies elaborate statutory duties in that behalf.
to paraphrase

tlie

In fact,

advertisement of a modern camera,

practitioner has sufficient intelligence to jjut

in

if

the

the right

catch-words the Act of Parliament does the rest.
I now ajiproach the last branch of the subject, viz., the
new system of land transfer, which was practically initiated
in 189T.
I say practically, because, theoretically it was
first

But it only became practical in 1897,
was for the first time made compulsoi'}' in certain
by the Land Transfer Act of that year.'

started in 1862.

because
districts

it

At present it is in an experimental stage, but although
highly unpopular with the profession, I confess that it
seems to me to be likely in course of time to supplant the
present system.
Its object is to cheapen and shorten the
investigation which a purchaser or mortgagee of land has
now

to

make by destroying the

necessity

for a continual

mortgages
however closely they may follow each other.
Under the present system a purchaser under an open contract is entitled to have handed to him an abstract of every
document affecting the title executed within the past 40
years.
This abstract has to be compared with the original
documents, the effect of each instrument has or ought to be
considered by a lawyer, and deaths, pedigrees, and intesrepetition of investigations of title on sales or

tacies proved.

Now if this were done once for all, the expense on each
subsequent sale or mortgage would be a trifle
but under
;

the existing system, this expensive investigation has to be

repeated ab initio every time that a sale or a mortgage

is

made.
It is this repeated investigation that registration of title

intended to avoid.

is

all titles
'

on his books

60 and 61 Vict.

c. 65.

The
up to

registrar keeps the histories of
date, so that

an intending pur-

yill-

70S
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mortgngce has only to ask what the state of the
and the registrar is able to tell him at once who is
the owner and what incumbrances or restrictions, if any,

cliaser or
title is,

affect the property.
I

am

York)

informed that in the U. S. (at
same thinj^ has been effected

the

all

events in

in a different

New
way

by means of insurance companies. There, by payment of
a small premium, a landowner can get his title investigated
and giiarnntecd by an assiprnablo policy, and this policy is
accepted by purchasers and niortf^agees in lieu of any investigation of his

Some

title.

may

of us

think that this

simple expedient might have been tried here;

owing

to

want of enterprise on

panies, or what, I
licly

know

tlie

not, I believe

it

has never been pub-

suggested.

The first attempt
made in 1862 when
passing an Act to
ance of real

title in England was
Lord
Westbury
succeeded in
the late
facilitate the proof of title and convey-

at registration of

estate.

This Act was not compulsory.
it

but whether

part of insurance com-

Its fatal defect

was that

only provided for the registration of indefeasible

after strict examination.

The

result

bury's Act was practically a dead

titles

was that Lord West-

letter.

The next attempt was made by the late Lord Cairns in
the Land Transfer Act, 1875, the broad principle of which
was (1) that landowners could register with a mere possessory title, i. e. should not be bound to have their title
investigated at all, and (2) that some person (not necessarily the fee simple owner) should be registered as proprietor, trusting to cautions and inhil)itions lodged with the
registrar, to prevent such registered proprietor (who is in
reality a trustee for all persons interested) making away
with, or incumbering the property, where he could not legitimately do so. This Act was not compulsory, and, mainly
for that reason, was as complete a failure as Lord Westburv's Act of 1862, and remained practically a dead letter
until the present Chancellor promoted and safely piloted
through Parliament the Land Transfer Act of 1807. Thi«
Act is in form merely supplemental to the Act of 1875, but

71.
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by contain-

importiiiit, because,

making the registration of
compulsory througbout England
on tbc occasion of

ing provisions
titles

sale,
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gradually

for

'

it

has supplied the spark of

the 1875 Act.

life

to the inert mass of

attempt to
frame elaborate details, but reserved powers to refer such
details to a Committee of experts who have issued an elab^'ery wisely its author did not

orate code of rules.

Let us examine the details of the new scheme so far as
time

will permit.

Freehold land (for the Acts do not relate to copyholds,

and there are separate provisions

may be

as to leaseholds)

registered with either

An

(«)
(c)

But
the

absolute

title,

A qualified title, or
A possessory title.

(6)

may

it

Act

be safely predicted that although section 17 of

and encourages the registrar to
title to one who has merely

of 1875 permits

give a certificate of absolute

a good holding

title,

and expressly reserves

all

questions of

boundaries, but few proprietors will elect to register with

anything but a possessory title. They did not do so before
1897, and there seems to be no new reason why they should
go to the expense and risk under the Act of that year.

What,
sessory

then,

the effect of registering land with a pos-

is

The immediate

title.''

cases, all that the registrar

a date,

A

effect

can say

is

is

registered this title as a possessory

ever estate,

if

any,

A

now

is

But whether

registered successor.

when he placed the

then had,

A

In such

microscopic.

— " On such and such
was

What-

title.

B

as his

fee simple

owner

vested in

on the register, I cannot say, nor
can I guarantee that the title is free from flaws before that
date.

You must

title

therefore investigate the title of

the date when he

first

registered

it,

A

up

to

or else take the risk."

In other words, registration with a possessory title, does not
in any way affect or prejudice the enforcement of any estate, right, or interest adverse to the estate of the first reg-

istered proprietor.

*At

present

it is

The

registrar, on the other hand,

confined to the County of London.

wiU
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be

iiblc to

first

give a guarnntce tliat whatever estate,

registered proprietor was entitled to,

the vendor as his successor.
lias
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And

is

of course,

been on the register for 40 or

.50

mere

life

lute one,

may

tenant

such a registered

so that

j-ears,

tlic

all

having been

probabilities of the first registered proprietor

a

any,

if

now vested in
when property

be disregarded, then, practically,
have become as good as an abso-

title will

and certainly as good as an ordinary marketable

one.

The

net result

is,

that until a possessory

title

has been

40 years at least, it will not be safe to assume
a good one, or that a purchaser or mortgagee

registered for

that

it

is

who

fails to investigate the title

tion

will

prior to the

get any relief or compensation

turned out.

And

this

danger

is

if

he should be

accentuated by the fact

(regrettable, I think) that, by rule 18, a person
ters with a possessory title,

the property

is

is

regis-

encumbered.
viz.

register contains a description of the prop-

erty and refers to a plan, the filing of which

The property

who

not bound to state whether

There are three registers to be kept,
(1) A Property Register,
(2) A Proprietorship Register, and
(3) A Charges Register.

The property

registra-

first

register also describes

all

is

compulsory.

casements and re-

strictive covenants existing for the benefit of the registered

property.
The proprietorship register states whether the
absolute,

qualified,

or

possessory,

specifies

tlic

title

is

registered

proprietor, and contains a note of any cautions, inhibitions,

and restrictions affecting his right of disposition.
The charges register shows not only mortgages and other
incumbrances, if any, but also servitudes and restrictive
covenants, with which the registered l.ind is burdened.
(Rules 3, 6, and 7.)
There is no investigation whatever of title on an application to register with a possessory title.
Indeed it would
Bwamp the scheme if there were. It has been estimated (and
Lord Cairns satisfied himself in 1875, that the estimate was
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mark) that upwards of 1000 conveyances or mortgages are executed on every working day of

not far wide of
the year.
official

If

tlic

on

tlie

registration of these transactions an

investigation liad to be made,

it

is

obvious

tliat

some

thousands of skilled registrars would be needed.
Having regard to the custom of strictly settling estates
in this country, and also to the frequency of mortgages, it
is

any system of registration of title, these
must be taken into consideration. Consequently we
that the Act provides not merely that a fee simple owner

clear that in

facts
find

ma}' be registered as " proprietor," but also:

(1) Trustees for sale,
(2) ^Mortgages whose power of sale has arisen, and
(3) Tenants for life.
in whichever of these capacities a

But

man

is

registered

he becomes {qua the outside public) capable of selling and
conveying or charging the fee simple. He is not registered
as Trustee Proprietor, as ^Mortgagee Proprietor, or as tenant for life Proprietor, but simply and solely as proprietor.

You may

ask, in that case,

what safeguard

is

there for

the beneficiaries, the mortgagor, or the remainderman, as

the case may be. What is to prevent this fictitious statutory proprietor from selling the land, and pocketing the
proceeds.'
The answer is, that where these limited owners
are the first registered proprietors, then (as I have already

mentioned), their proprietorship

is

by the Acts, made

ex-

and incumbrances
Their position,
existing at the date of that registration.
qua purchasers, is no better and no worse than if he had

pressly

subject

to

all

estates

rights

^ever vegistered.

Where, however, a
i5

not the

first

trustee, tenant for

life,

or mortgagee,

registered proprietor, and the settlement or

mortgage was not in existence at the date of the first registration, then, prima facie, the registered proprietor (although only in fact a limited owner) can sell, or convey, or
charge the property, and confer a good title on his purchaser or mortgagee. I say prima facie, because the Acts
and rules provide means by which the remainder-man (in
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ciise of

the
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registered tenant for

fjcinries (in

life

may

protect

abuse by a registered proprietor of

by the registration

:

proprietors), the bene-

the case of trustees) and the

case of niortgiigces)

viz.

GKXEHAL)

of

mortgagor

tliemselvcs

statutory powers,

liis

cautions,

(in the

against the

inhibitions,

or re-

strictions.

A

caution merely entitles the person giving

of any intended transfer or charge.

it

to notice

It is tlie equivalent of

in Court.
It would appear to be the
appropriate safeguard of ccstuis que trusts and equitable

a stop order on a fund

mortgagees.

An
to

inhibition, while

it

remains

in force, is

any registered transfer or charge.

a complete bar

can only

It

lie

placed

on the register with the consent of the registered proprietor
or the order of the registrar or the Court.

A

restriction

is

a notification placed on the register with

the assent of the registered proprietor, restraining registered transfers or charges without certain consents, or unless

purchase money is paid to certain persons.
It is apprehended that restrictions and inhibitions will be the appropriate safeguard where trustees for sale, or tenants for life,

Take for example the case
form 6 appended to the rules gives the
formal restriction and inhibition in the following words:
"Restriction.
l''ntil further order, no transfer of the
land is to be made except on .sale or exchange, and the purchase moneys on sale are to be paid to A. B. and C. D., or
into Court.
\o sale of the mansion house and land shown
and edged red on the plan attached hereto is to be made
without the consent of the said A. B. and C. D., or of the
Court, and no charge is to be created without the consent
of A. B. and C. D.
are the registered proprietors.
of a tenant for life;

—

Inhibition.

entry

is

to be

— On

the death of E. F.

made

until further order."

(the reg. pro.)

no

exchange
by the Settled Land Acts is preserved, subject to the conditions annexed by these Acts to
the exercise of the power, viz., that the purchase money is
to be paid into Court or to two trustees. But, as these Acts
In this forni 3'ou see that the power of sale and

given to tenants for

life

UXDKIUIILL:
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give no powers to mortgage except for very restricted purposes,
tlie

tlie

restriction prevents

property, as

lie

would

otherwise capal)le of doing.

Land Acts

tenant for

tlie

Tlien,

charging
be

again, as the Settled

prohibit the sale of the principal mansion house

without the consent of trustees or Court,

And,

striction provides for that.

tlie

registered re-

lastly, the inhibition pre-

vents any attempt by the personal

tenant for

life

proprietor)

registered

(as

representatives of the

getting themselves placed on the register.

life

Subject to the safeguards afforded by cautions, inhibitions, and restrictions, however, and to estates, incumbrances, and interests, existing at the date of the first registration of a possessory

title,

a registered proprietor has full

power to confer on a purchaser or chargee, a good title free
from the claims of persons whose interests have arisen since
the date of the

first

even (according to sec-

registration;

1875 Act as amended by the Act of 1897),
although such purchaser or mortgagee has notice of such

tion 83 of the

interests.

That

provision at

first

sight seems monstrous,

bark is -worse than its bite, because, as I shall presently show you, any person who is injured, and who has not
by carelessness contributed to his injury-, will get compensation from the State.
Curiously enough, although a registered proprietor can
but

its

thus deal with the land

itself,

so as to defeat the rights of

persons who have not entered cautions or restrictions or
obtained inhibitions, the Acts do not enable him to create
easements or profits with a similarly clear

who purchases a

right of

way

seem, have to investigate the

right

—

surely a

fact (at least

it

title

me

it

would

of his vendor to create the

strange anomaly.
seems to

so that he

title;

over land, would,
Still

stranger

is

the

to be the fact) that although

the Acts give a registered proprietor (against

are no cautions, inhibitions, or restrictions)
alienate the fee simple, they give

him (at

all

whom

full

there

power to

events not in

express terms) no corresponding power to create unimpeach-

A

able leases.
lessee, therefore, who is taking a long term
with the view of spending money on propertj' (e. g. under
a building or mining lease) will apparently still have to

17//.
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invcstigntc the title of the registered proprietor to griint
tlio lease.

A
not

siiiiilnr

rciimrk applies to

possession.

in

be the

nmn

vision

for

The

all

persons whose rights arc

registered proprietor must always

The Act makes no pro-

entitled to possession.

registering

titles

in

reversion or remainder, or

the equitable rights of beneficiaries.

If,

therefore, a rever-

sioner, or

remainder-man, or beneficiary, wishes to

mortgage

his

interest

be useless to him, and his
in the old

sell

or

registered land, the register will

in

title will still

have to be investigated

way.

now turn to a different branch of the subject. What is
happen where, owing to fraud or mistake, the register

I

to

does not represent the true state of the

one has blundered and someone

is

so that some-

title,

injured.'

The answer

is,

that the injured party will receive compensation from the
It was one of the many weaknesses of the Act of
1875 that by making the register infallible in favour of purchasers or mortgagees who acted on the faith of it, it

State.

threatened the security of landowners whose estates were

acquired after the

first

registration (even of those in pos-

without giving them any compensation.
A bona
purchaser
was
apfor
value
who
got
register,
on
the
fdr
parently secure, even although he claimed under a forged
transfer; and the unfortunate true owner, even when in
session)

possession, was liable to be ousted without a

penny of com-

This was one of the many reasons why lawyers
dissuaded clients from registering their titles under the Act
of 187.5.
The Act of 1897 has recognised tlie injustice
of this, and absolutely safeguards the true owner who is in
possc.t.iion.
Any fraudulent or erroneous entry in the register to which he is no party is not to affect him. On the other
hand, any other person who is injured by it. will be compensated in money by the State, and the register will be
pensation.

rectified.

Possession

but

it

is

is

still

therefore a strong fortress of the law,

not so strong as

it

has heretofore been

;

because the

and not possession, is prima fncic evidence of title.
So that where the register has been fraudulently or erronc-

reorster,
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ously tampered with, the onus of proof will be shifted to the

man

in possession.

However, even a true owner who is ousted, will not fjet
compensation where " he has caused or substantially contributed to the loss by his act, neglect, or default"; and
the omission to register a sufficient caution or inhibition or

other restriction, to protect a mortgage
equitable interest,

is

to be "

deemed

b^y

deposit or other

to be a neglect "

'

—

a plain hint to beneficiaries to look sharply after their trustees.

make

and the register onlj', the
12 of the Act of 189T contains a very
strong and debatable enactment in these words:
" A title to registered land adverse to or in derogation
of the title of the registered proprietor shall not be acquired
In order to

true test of

the register,

title, sec.

by any length of possession, and the registered proprietor
at any time make an entry or bring an action to recover

may

possession of the land accordingly."

In other words, the

Statutes of Limitation are not to apply to registered land.
is true that the section goes on to provide that where a
person not on the register, has been in possession for a period
sufficient to give him a title under the Statute of Limitations, he may apply to the Court to rectify the register in

It

his favour.

But the necessity of commencing

active litiga-

very different to the acquisition of a title by passive
possession
and moreover, the Court is only to rectify the
register subject to any rights acquired for valuable consideration on the faith of the register.
Here, then, is an-

tion

is

;

Registration

other assault on the fortress of possession.

and not possession will be the nine points of the law in future.
Mr. Cherry, in his excellent book on the Acts, points out
that the draftsman seems to have confused registration of
" All that a register can properly do
title and possession.
is to show the state of the paper title, and a purchaser or
a mortgagee ought to satisfy himself by enquiries on the
spot as to whether he will get possession under that paper
title.

where
'

The

A

Act of

point

is

not merely academic.

purchases land from B, but owing
1897, sec. 7 sub-sec.

3.

Take
to

the case

some mistake

PliOPEUTY (IN GENERAL)
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or carelessness of his solicitor plot

X

is

not described

in the

A

goes into possession, and retains possession of plot X, siiy, for twenty years, and perliajjs builds
all this time remains on the rejfister in B's
on it. Plot
registered map.

X

name, and on
to C,

who

sell and convey
Here it seems plain that
plot X, and get no compensation,

(B's) death his executors

liis

gets himself registered.

A, the real owner, will lose
although if C had taken the simple precaution of asking on
the premises, he would have learnt of the mistake."
So far as to registration. Now a few words as to transfer
of registered land.
A transfer, then, is to be made under
rule 77 by an instrument in a prescribed form.
Here is the form:
" Land Transfer Acts, 1875 and 1897.

....

District

Parish

No. of

title

25th March, 1900. In consideration of £
I, A B,
hereby transfer to C D, of, etc., the land comprised
,

of, etc.,

in the title

above referred

to.

Signed, sealed, and delivered, etc."

The

transfer being made, the registrar keeps it, and hands
the
transferee a scrap of paper called a " land certifito
cate," which henceforth is his sole evidence of title.
The
bulky and imposing sheepskin so familiar to us all, on which,
in the pompous metaphor of legal writers, a landowner is
entitled to

sit, will

ated document
the English

;

gradually give place to this single attenu-

so that, apparently, in the fulness of time,

landowner

will

become a kind of

territorial

cherub.

With regard

to transmission

of

registered land on

the

death of a registered proprietor, the appointment of a real
representative by the Act of 1897 has greatly facilitated
matters, because

it

has created a person with

whom

the reg-

istrar can deal.

Where, however, the land

is

settled, tJic question

is

not so
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lias

to look to someone

possible, the trustees of the settle-

ment (if any) are to undertake this duty.
There arc, however, many cases where

either there are

no

In such cases
apply for the registration of a

trustees of a settlement or they are supine.

any person interested may
new proprietor. In that case (and here tiie difficulty arises)
the registrar must enquire into the terms of the settlement,
settle draft restrictions and inhibitions, give notice to the
trustees (if any), to the succeeding tenant for life, and such
other persons as he may think fit, and, if no valid objection
is

made, enter the successor as proprietor.

So much for the registration of freehold titles.
The Acts and rules also make provision for the registraAll I need
tion of leasehold titles much on the same lines.
say on this subject is, that in areas where registration is
compulsory all new leases, (and also transfers on sale of all
existing leases) having at least 40 years to run, must be
registered.

We

now come

to the very important subject of

mortgages

of registered land, and, curiously enough, the Acts and rules

make no

provisions whatever for legal mortgages in the
ordinary sense.
If a regular legal mortgage is required
the only way of creating it is to imitate the present mode of
making a mortgage of stocks or shares, viz., to substitute
the mortgagee as the registered proprietor, and then to

regulate the equitable rights of the parties by a collateral
deed, which

What

is

not entered or noticed on the register at

new kind

the Act of 18T5 does do, however,

is

all.

to create a

of statutory mortgage, called a registered charge.

This charge

is

really an equitable charge.

It does not pass

the legal estate to the chargee, but merely gives him a lien

with certain implied covenants for payment of principal and
interest,

and statutory powers of

sale,

foreclosure,

etc.

(Sees. 22-28).

Now,

if

the land be registered with an absolute or quali-

Vlll.

7 IS
ficd

title,

these

PROPERTY
registered

(IX

But where land
title,

is

mny

charges

because they are to rank inter se
possessory

GEXERAL)

in

be

well

enough,

order of registration.

registered (as most land will be) with a

then, as all registerwl ticalings arc to be

subject to unregistered dealings entered into prior to the
of the first registration, a registered charge will be
nothing more or less than an equitable mortgage, which, as
we all know, is subject to all prior equital)lc mortgages and
claims, whether known or unknown.
That is not a very en(late

ticing prospect, and, therefore,

I

imagine that for many
in favour

years to come registered charges will be neglected
of true legal mortgages, in which the mortgagee

upon being placed on

will

insist

register as proprietor of the land,

tlie

so as to get the protection of the legal estate, the

mortgage

being regulated by a collateral deed. But in addition
to regular mortgages, we all know that there is, under the
itself

present system, an important class of equitable mortgages,

known as mortgages by deposit of deeds. To the commercial
community this is, perhaps, the most important, because it
is the way in which a commercial man can instantly, witliout
any delay whatever, raise money from his bankers. He deposits his pile of sheepskins, and the money is at once carried to his credit.
How is this to be effected under the new
system.''
The answer is, by deposit of his land certificate
(sec. 8 sub-sec. 4 Act of 1897).
In one way this new form
of mortgage will be a better security tlian the old one.
Under the present system a mortgagee under a deposit of
deeds

takes

subject

notice of them or not.

to

all

prior equities, whether he has
sec. 8 sub-sec. 4 of the Act of

Under

1897 a mortgagee, by deposit of a land

certificate,

would

.seem to oust all ecjuities prior to the date of the certificate

which arc not entered on it, and this would seem to enable
a fraudulent trustee whose cestuis que trusts have not entered cautions, to give a valid charge on the trust estate.

On

the other hand, a

mortgagee by deposit of the land

cer-

tificate, does not gain priority over charges entered since the

date of the certificate, and is bound to make enquiries as
to subsequent charges, from the registrar, which he can do,
however, by telegram.
and this is of the
He must also

—
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registrar by reg-

mortgage.

Curiously

mortgage by deposit with a
is

not specifically dealt with;

may

be plausibly argued that in such cases the banker
would have on each occasion of cashing a cheque, to search

and

it

the register for subsequent incumbrances.

I think,

however,

make such
commerce in the

that this cannot be so, as the effect would be to

charges absolutely useless, and to dislocate

most disastrous manner. The true view seems to me to be,
that a mortgagee by deposit to secure a current account,
having notified his charge to the registrar, may safely continue to

make advances

until he receives

actual notice to

stop from a subsequent incumbrancer.

Such
like

the

is

a brief review of the new conveyancing, which,
is still somewhat of an experiment.

new woman,

Some nervous practitioners fancy that it is the Banshee
whose appearance portends the death of that quiet and respectable figure, the conveyancing counsel.
I myself have
no such fears. So long as the English land laws retain their
present complexity experts will be required to advise upon
them
and so long as wills, settlements, and leases, not to
mention partnership deeds and contracts, have to be drawn,
the wise saying of King Solomon will hold good that " with;

out counsel purposes are disappointed."
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THE MEDLEVAL LAW OF INTESTACY*
By Charles Gross ^

DURING

the middle ages the last will was usually the

epilogue of the last confession. ^ The intestate was
regarded with horror as an infamous person who had died
unconfessed.

For

he had

if

made confession on

his death-

bed, the priest before granting absolution would have persuaded the dying man to make a will by which he would bestow a part of his movables on the church and the poor for

the repose of his soul.

^

The

intestate, therefore,

died without providing for his salvation

buried in consecrated

soil,

and

in

;

must have

he could not be

some parts of Europe

personal property was forfeited to his feudal lords.
'

This Essay was

XVIII. pp.

first

published in the Harvard

Law

his

In

Review, 1904,

120-131.

Williams College,
Professor of Historv in Harvard University.
A. B. 18T8, LL. D. 1904 Gottingen Universitv, Ph.D., 1883.
Other Publications: The Gild Merchant, 1890; Select Cases from the
Coroners' Rolls (Selden Society), 1896; The Sources and Literature
of English History, 1900; Select Cases on the Law Merchant (Selden
Societv, 1908); Modes of Trial in Mediaeval Boroughs (Harvard Law
Review, XV, 691) 1902; The Court of Piepowder (Quarterly Journal
of Economics, XX, 231), 1906; Mortmain in Mediaeval Boroughs
(American Historical Review), 190".
'AufFroy, Evolution du Testament en France, 555; cf. ibid., 376-84.
"Very often a man makes no will until he feels that death is near":
Pollock and Maitland, English Law, 2nd ed., ii. 340.
'

i

' The prelates order that when a man makes a will he should dispose
of part of his property for the good of his soul; also that a priest
should be present whena wiU is made: Wilkins, Concilia, i. 583, 638, ii.

155, 156.
^ Du
Cange, Glossariura, s. v. intestatio; fitablissements de Saint
Louis, ed. Viollet, iv. 42-49; Caillemer, Confiscation et Administration
des Successions par les Pouvoirs Publics, 43-54; Pollock and Maitland,
bk. ii. ch. vi. § 4.
Caillemer believes that in some parts of France the
confiscation of the intestate's goods by the lord was not a punishment
for a religious off'ense, but a stage in the development by which serfs
obtained the right to dispose of their property.

;;
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first

half of

rif^lit

tiie

thirteenth century the

to tlistril)utc sucli property, hut

a statute of 1357 required the ordinary to commit the work
of administration " to the next and most lawful friends of
tlie

dead," wiio were to make provision for

tlie

welfare of his

The

soul and were accountable to the ordinary.

rule

was

after i)aynunt of debts to pive a third of his movables to the

wife and a third to the children

(tiie I)airns'

part),

wliilo

the

other third (the dead's part) was expended for pious works
he

if

left

a wife but no children, or children but no wife,

the dead's part was a half.'
It has recently been asserted that intestacy was rare in
Enfjland because it was easy to make a will and because the

chroniclers treat intestacy as a scandal.^

While the paucity

of references to intestates in the records tends to confirm
this view, most of the cases referred to by tlie chroniclers
seem to relate to men who had fair warning that death was
approaching, not to those who died suddenly; and the coroners' rolls show that such sudden deaths were very common.
Therefore, since a man usually made his will on his deathbed,' intestacy could not have been rare; and the records
which we shall soon examine show clearly that intestates
who died suddenly were regarded with less horror than those

who died under normal conditions.
Much obscurity overhangs the English law
before

the

opinion of Coke,
entitled

*

to seize

of intestacy

adopting the
says that " by the old law the king was

thirteenth

upon

century.
his

Blackstonc,

[the intestate's]

goods, as the

parens patriae and general trustee of the kingdom." ^ On
the other hand, Selden and Pollock and Maitland deny that
this was ever a prerogative of the crown.
Though Coke's
' On
the historj- of the English Inw of intestacy, see Selden, The Disposition of Intestates' Goods (Collecfod Works, iii. 1677); Moore, Reports of Cases heard Iiv the .ludieial Committee of the Privv Counoll,
V. 4:J-t-98; Makower, Const. Hist, of the Chvirch of Fnplan'd, IJS-Sl
Pollock and Mailhind, lik. ii. ch. vi. 5 1 (the licit account of the subjei't)
on the history of Icpitim, ihid., Iik. ii. ch. vi. 5:?.
' Pollock
and .Maitland, ii. 360, rejecting Seldcn's opinion that in«
testacy was common.
'Ibid., ii. 340.
i

•

Reports,

ix.

38 b.

'Commentaries, bk.

il.

ch. 33.

I
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would not have been
adopting the prinstrange if
ciple of the Norman law, had insisted that the movables of
contention (ippcftrs to be untenable,

it

the strong English nionarcliy,

intestates should be dealt with in the

deceased usurers.

same way

The Grand Coutumier

of

as those of

Normandy

says,

that all the chattels of those who, after an illness of nine
days or more, die unconfesscd, belong to the duke, though
some lords possess this right by charter or prescription *
and, according to an inquest made by order of Philip
Augustus in 1205 regarding the laws which Henry II. and
Richard I. had observed in Normandy, all the movables of
an intestate who lay ill in bed three or four days before his
death were forfeited to the king or to the lord. ^ In 1190
the clergy of Normandy claimed, however, that if any one
;

dies

suddenly without leaving a will his personal estate

should be distributed by the church.

a mooted question

in

^

This was evidently
there were

Normandy regarding which

disputes between the lay and ecclesiastical authorities.

Certain passages
first

may

be found in the records which at

view seem to lend some support to the theory of Coke

and Blackstone, but when carefully scrutinized they fail to
For example, in 1255 Henry III. grants
to the burgesses of St. Omer that if any of them shall die

carry conviction.
in the king's

dominions testate or intestate, he will not conbut will allow their heirs to have them;*

fiscate their goods,

Henry III. is here merely safeguarding the men
Omer against reprisals. ^ In 1268 the citizens of Dub-

probabl}^
of St.

contended that the movable property of intestates belonged to the crown, but for this and other misdemeanors
lin

they were excommunicated.*

^Moreover, various passages in

Coutumiers de Xormandie, ed. Tardif, ii. 56, ch. 20.
" Omnia niobilia ipsius domini regis debent esse aut lUius in cujus
terra est": Teulet, Layettes du Tresor des Chartes, i. no. 785; Duchesne,
Hist. Xorm. Scriptores, 1060 cf. Tardif, Coutumiers de Normandie, i.
pt. ii. 93; Delisle, Cat. des Actes de Philippe-Auguste, no. 96T.
°
" Distributio bonorum ejus ecclesiastica auctoritate fiet": Ralph of
Diceto, Imagines Historiarum (Rolls Series), ii. 88.
*Cal. of Charter Rolls, i. 441.
•
^

.

^Cf. Rot. Lit. Claus., i. 620.
°
de bonis eorum qui
" Xulhis praelatus vel judex ecclesiasticus .
intestati decedunt se aliquatenus intromittat, sed fisco bona hujusmodi
applicentur ":
Gilbert,
Dociunents
(Rolls
Series),
Historic
181;
Cbartae Hiberniae, 32.
.

.
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mid

tliirtcontli conturit's slinw tlmt tlie

of intestates were sometimes

hy the

seized

kinfr,

'

he was probably exercising this riglit bewas the feudal lord. In 1284 Edward I. craved a
grant of the goods of intestates from Pope ^lartin IV., to
help pay the expenses of his proposed crusade, and met with
a. refusal,- though a grant of this sort liad been made in
1256.^
These negotiations with the papacy imply that
Henry III. and Edward I. did not regard such goods as the
property of the crown.
The evidence at our disposal indicates that, according to
the older law of England, the personal property of the intestate was forfeited to the feudal lord.
Cnut's doom
seems to imply that already before the Norman Conquest
the lords were trying to obtain this right: " If anyone dies
intestate, be it through his neglect or through sudden death,
then let not the lord draw moi-c from his property than liis
lawful heriot
and according to his direction let the property be distributed very justly to the wife and children and
-Domesday Book tells us that in the time of
relations."''

hut

in these cases

cause

lie

;

" Aldrcdiis de Miioliclopatc del)et Ix. marcns de catnllis Repinnldi
(nic) sine divisa": Pipe Roll, 16 Hon. II.
ol)iit in domum suam
" Rogeriis (de l'"lokctorp) ccpit de
quae fuit uxor Hup. 46.
ponis I'laxenchcrt de Kynthiirl' ))(t iiianum Kustaoii Notli de oadcni,
exccutoris dicti Iluponis, co quod imjiosuit eis quod dictus Hupo decessit intestatus ct quod medietas hnnorum suorum fuit domino ropi, et
ideo cepit xx. s. ad opus suuni i>ro])riuni ": 3 Edw. I., Hotuli Iliindredorum, i. 4-17. This was wrongfully exacted, for a jury found that Iluph
had died testate. Roper was the hailiff of a manor that had escheated
to the kinp.
See ibid., i. +15, +19. Sec also Rot. Lit. Claus., i. 537
(writ, 7 Hen. III., stating that Richard Fitzdune did not die intestate,
and therefore his chattels seized on hehalf of the king are to he given
to his executors); Close Roll, 17 Hen. III., cited hy Selden, Works, iii.
168i (writ ordering that a parson is to have his mortuary out of the
It is difficult to
chattels of Rolwrt de Weston, who died intestate).
nccej)t Selden's contention that the writ of 7 Hen. III. refers to seizure
for a dcht due to the kinp.
'Cal. of Papal Registers, i. 474.
""Omnia hona niohilia ah intestate deccdentium sive de rcpno
'

qui

Emma

pro ilia portione quae
Anpliae sive de aliis fcrris [regis Anpline]
ad opus
.
.
juxta patriae consuetudinem decedentes continpit
repis ,\npliae ut votum suum efficacius exequi valeat": Rynier's Foedera (Rec. Com.), i. ."VIS. In l^t8 Innocent IV. decreed that the poods
of Intestates should }^c set aside hy the hishops for the needs of the
Holy Land: Fournier, I.cs Officialities, 89. /\t the parliament of Carlisle, in 1307, complaint was made that offficcrs of the jiojic demand
for his use all the goods of intestates: Rotuli Pari., i. 220.
•Cnut's Lows, ii. ch. 70: Licbcrmann, Gcsetze, i. 356.
.

.

.

.

.

.

.

i
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the goods of

will.'

The

rule

set fortli in Lcis Willelme, ch. 34, that the children of

intestate shall divide the inheritance

may

among

tlieni

an

equally,"

be construed as an assertion against the claims of the

lords.

The

coronation charter of

Henry

I.

says that

if

arms or sickness

any
and

royal vassal meets a sudden death

b^'

makes no

{pecunia), his wife, chil-

disposition of his

eflfects

men shall distribute them for the
This regulation applies only to royal vassals, and it seems to imply that, except in cases of sudden
death, the king as lord might exercise the power of confiscadren, kinsmen, or liege

good

of his soul.

*

tion.

^

Glanvill clearly states that

when any one

dies intes-

tate all his chattels are understood to belong to his lord,*

and

this

Rolls of

seems to be confirmed by some entries in the Pipe
II.® The chapter of John's Great Charter

Henry

enacting that the chattels of a free man who dies intestate
should be distributed by the hands of his near kinsmen or
friends under the supervision of the church,^ seems to have
transferred power from the king and other lords to the prelates

;

and, though this chapter was omitted in the confirma-

tions of the charter, probably because

it

collided with the

interests of the lay lords, the church exercised the right to

distribute the personal property of intestates since the sec-

Below, p. 126, n. 5.
Liebermann, Gesetze, 1. S14.
Ibid., i. 522.
According to King Stephen's charter, the goods of
intestate clerics were to be distributed for the benefit of the soul by
the counsel of the church: Stubbs, Select Charters, 130; cf. Pollock and
Maitland, English Law, 2nd ed., i. 519. In 1190 the clergy of Xormandy claimed that such goods do not belong to the secular power,
but should be distributed by episcopal authority for pious uses: Ralph
of Diceto, Imagines Hist., ii. 87.
• According to the Grand Couturaier of Xormandy and the fitablissements de Saint Louis, desperati or inconfessi do not forfeit their movables in case of sudden death, but only after a fatal illness of eight
or nine days: Auffroy, Evolution du Testament, 556; Du Cange, s. v.
intestatio.
See also the rule laid down by the clergy of Xormandj in
1190 and the inquest made in 1205, above, p. 121.
' Bk. vii. ch. 16:
"Cum quis vero intestatus dtcesserit omnia calalla
sua sui domini esse intelliguntur; si vero plures habuerit dominos, quilibet eorum catalla sua recuperabit quae in feodo suo reperiet."
• 18 Hen. II.,
pp. 98, 133.
•
-

'

'Stubbs, Select Charters, 300, ch. 27.
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and perhaps since the
rci^. The constitutions of Walter of Cftiitilupc, hisliop of Worcester (1240), assert that
the distribution sliould be made under the supervision of the
lord and liim whom the bishop shall have deputed for that
purpose.^
This arrangement looks like a compromise in a
strugfjle between the barons and the prelates or between the
principles set forth in Cnut's doom and in John's charter.
of the thirteenth ccntur}-'

Henry

early part of

III.'s

Bracton's statement of the law of his time is also reminiscent
of the older law: " If a free man dies intestate and suddenly,
his lord should in

no wise meddle with

his goods, save in so

may get what is his,
namely, his heriot, but the administration of the dead man's
goods belongs to the church and to his friends, for a man
does not deserve punishment although he has died intesfar as this

tate."

necessary in order that he

is

»

There arc, moreover, indications that
and later the lords remembered their old
times tried to assert

presented to

cles

it in

Bracton's day

in

defiance of the church.

Henry

III.

and some-

right,

by the bishops

In the arti-

in

1257,

it

is

stated that the king and other feudal lords seize the goods
of intestates, and do not permit their debts to be paid or
the residue to be applied by the ordinary to the use of the

Lords who
were threatened with excommunication at the Council of Mcrton in 12.58, and at the Council of Lambeth in
1261.*
In 1279 Archbishop Peckluim rebukes Llewellyn,
prince of Wales, for confiscating " bona tntcstatorum vestroritm";" and in 1305 the liishop of LlandafF complains
to Edward I. that the magnates will not allow him to adminchildren or kinsmen and to other pious uses.*

do

this

'
In 1?39 a rule Is mndc rcjjnrciinp the ndiDinistrntinn of the f]:oods
of intcstntcs In the absence of the bishop: Wilkins, Concilia, i. 664.

'Ibid.,

i.

675.

•nrarton,

may

l)e

i.

b,

ed. Twiss,

that if intestacy

I.

is

480.

Bracton'."!

text

is

open to the

not occasioned by .sudden death

It

a cause of forfeiture.

•Matthew
cilia,

60

f.

Interpretation

728;

•Ibid..

I.

Paris, Chronica
rf.

ibid.,

i.

Majora, ed. Luard,

7.H.

740, 754; rf. ibid., il. 705.
J. Peckham, i. 77.

•Ucgistrum

vi.

359; Wilkins, Con-
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goods of intestates.' The lords also continued, in
some parts of England at least, to confiscate the chattels
of their villeins dying intestate.^
In the marches of Wales the old law in favor of the lords
seems to have been maintained long after the reign of Edward I. In 1278 the lord of Kemes agreed to waive his claim
to the property of intestates.' In 1352 Edward III. ordered
ister the

three commissioners to inquire whether Sir

Henry Hastings,

a tenant-in-chief, and others died intestate, and whether, according to the custom of the marches of Wales, all the chatA
tels of tenants dying intestate belonged to their lords.
jury sworn before two of the commissioners in 1354 declare
that from time immemorial it has been customary for the
lords to have all such chattels.* They say that Sir Henry
left a will, but that Grono ap levan died intestate during the
An attempt
present reign
his chattels are worth 40s.^
was made to enforce the old custom as late as the reign of
;

Edward

VI.«

Attention must finally be called to the town charters,
which, though they contain

many

references to intestacy,

have been passed over in silence by all writers on this
subject. Their examination will confirm the view that long
after Bracton wrote his law-book tlie king and other lay
lords

still

remembered their old right, and that their ten-

' Memoranda de
Parliamento, 1305, ed. Maitland, 73. The king answered that he would not interfere with the custom of the country,
meaning perhaps the custom of Wales. For conflicts arising from the
claims of the prelates in France, see Aufl^roy, Evolution du Testament,

558-60.

Court Rolls of the manor of Wakefield, ed. Baildon, i. 256, 260;
Hundredorum, ii. 758; Pollock and Maitland, 2nd ed., i. 417.
Some lords did not permit their serfs to make wills or impeded their
execution: Letters from Northern Registers, 73; Wilkins, Concilia, i.
=

Rotuli

724, 740, 754, ii. 155, 553, 705.
" " Item si aliquis liber homo de Kemeis decedat intestatus praedictus
dominus nihil habebit de bonis intestati"; Baronia de Kemeys (Cam-

brian Archaeol. Assoc), 59.
" Consuetudo est in marchia Walliae optata [ ? obtenta] et usitata
quod domini partium illarum omnia bona et catalla tenentium suorum
in partibus illis intestatorum decedentium ratione dominii sui praedicti
habent et habere consueverunt a tempore quo non extat memoria."
' Baronia de Kemeys, 14, 71.
'Ibid., IS. In 1485 we hear of the office of selling goods of intestates
in the county of Flint,
an office which seems to have been in the gift
of the king: Rotuli Pari., vi. 353.

—
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ants, in the boroiifjlis at least, rcpardcd exemption from its

exercise as n privilege.

Tiie following list of references to
the evidence on this subject does not profess to be exhaust-

Bnla, 1289: Record of Caernarvon, ITS.
Bath. l.?5G: Wnrncr, History of Both, npp. xlv.
Beiiuninris, l-JSti: Record of Cnernnrvon, 159.
Bcrc, MM: Archacolopin Cambrcnsis, 1849, iv. 216.
Bristol. 1^50: Sever, Charters of Bristol, 22.
•Cardiff, before 1183: Clark, Cartac dc Glamorgan, iii. 78.'
Cardipan, 12^1: Plaeita de quo Warranto, 8i?l.
Carmarthen, \25~: Charters of Carmarthen, 7.
Carnarvon, 128t: Record of Caernarvon, 185.
Chester, c. 1200: Hist. MSS. Com., viii. 356.'
Chester, 1300: ihid.. viii. 357.'
Conwav. 1281: Record of Caernarvon, 163.
Cork, 1242: Chartae Hiberniae, 25. •
Criccieth, 1284: Record of Caernarvon, 197.
Flint, 1284: Tavlor, Notices of Tlint. 32.
Guildford, 1257: Cal. of Charter Rolls, i. 456.
Harlech, 1284: Record of Caernarvon, 193.
•Haverfordwest, 1219-31: English Hist. Review, xv. 518.»

Haverfordwest, 1291: ibid.
Hereford, 1086: Domesday Book, i. 179 a."
temp. .John: Chartae Hiberniae, 17.'
•Kidwelly, 1329: .Vrchneolopia Canibrensis, 1856, ii. 276.*
Kingston-upon-Tliames, 1256: Roots, Charters of Kingston, 28.
• Laugharne, 1300: .Xrchaeologia Cambr., 1879, x. suppl. xlii.
Newborough, 1284: Record of Caernarvon, 179.
• Kells,

' The
references are to town charters, excepting those concerning
Cardiff, Hereford, Preston, and Tewkesbury, which arc to cnstomals or
to Domesday Rook. The asterisk indicates that the privilege was granted
by a baron. Where there is no asterisk the reference is to a royal
charter, except in the cases of Hereford and Preston.

" " Item
quacunque morte burgensis praeoccupatus fuerit, nisi per
nequitiam dampnatus, uxor ejus et liberi sui habebunt catalla mortui
vel proximi parentes ipsius tancpiam heredes si non habuerit uxorcm vel
liberos."
From a cnstomal of the twelfth century.
' "
Et si alitpiis civis de pracdicta civitate in scrvitio meo occisus
fuerit, dc catallis .suis fiat ac ,si ipse rationabile tesfamentmn fecissct."
•AVbether they die testate or intestate, the goods of the citizens are
not to be confiscHfed by the king but are to go to their heirs.
"
" Heres burgensis quacuniquc morte pracoccupati habeat heredita-

teni et catalluni jiatris sui."

•"Si ()uis morte praeventus non divisisset quae sua erant, rex habebat
onincm ejus ])ecuniani."
' " (^ui<-umquc
praedictorum burgensium de K. sive in terra sive in
mari testatus vel infestatiis obierit, heres ipsius duodecim denarios in
rclevium pacabit et hcreditatem suani quiete possidcbil."
• Henry, duke of Lancaster, grants,
2 Edw. [HI.], that if any burgher
should die intestate his son and heir shall have his property "without
challenge of us or our heirs."
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•Newport

(Ponilirokosh.), nOi!(?): Bnroni.i do Kciiic-ys, 15, 50.'
Northiim]>ton, 1^57: Cal. of Charter Rolls, i. 1-50.

Oswestrv,

i;!98: Shropsli. Areliaeol. Soe., Triiiis.,

ii.

192.

•Oswestrv, MOT: ibid., ii. 19!).
Oxford, l'i57: Ogle, Uoval Letters, 11.
Pembroke, temp. Hen. "lI.: Cal. of Patent Uolls, 1377-81, p. 107.'
Preston, temp. Hen. H. (?): l''.iij;lish Ilist. Keview, xv. 4!)9.'
Rhiuiaian, 1-^9: Cal. of Patent Rolls, K^J-Hl, p. 'MV.
* Saltasli, temp. Hen. HI.: I,u<lers, Reports, ii. 119.'
Shrewsbury, 1J5(): Owen and ISlakeway, Hist, of Shrewesbury, i. \2\.
Stamford,"u'57: Cal. of Charter Rolls, 1. iT2.
* Tenby, temp. Hen. HI.: English Hist. Review, xvi. 103.
"Tewkesbury, before 1183: Clark, Cartae de Glamorgan, iii. 79.°
"'

The same formula

is

used in

tlie

royal charter.s with few

exceptions:" the king promises that

if

any burgesses should

die within his dominions testate or intestate, he will not cause

their chattels to be confiscated, but the heirs shall have
intact, in so far as

it

can be shown

tliat

them

they belonged to

the deceased, provided that sufficient knowledge or proof of
the heirs can be had.

^

Perhaps the demand for

this privilege

'
" Item si burgensis moritur de quacunque morte morietur, nisi per
judicium pro felonia ritam suam amittat, ego nihil habebo de catallo

relevium scilicet xii. d."
" Et [si] burgensis ejusdem villae quacumque morte et quocumque
loco sive in terra sive in mari sive cum testamento sive sine testamento
moriatur, heres suus omnes res suas habeat per donandum xii. d. de
nisi
'

relevio."

'"Si burgensis de villa morte subitanea obierit, uxor ejus et heredes
omnia catalla sua et terras suas quiete habebunt. Ita quod dominus suus nee justiciarii manum ponant in domibus vel in catallis defuncti nisi publice excommunicatus fuerit, sed consilio sacerdotis et

sui

vicinorum in eleniosinis expenduntur."
* Reginald de Valle Torta grants to his burgesses: " et quisquis illorum
obierit de quacunque morte fuerit, heres ejus catalla ipsius in pace
habebit et terram suam per triginta denarios releviabit ad plus."
" Concedimus quod si quis burgensium praedictorum morte subita,
quod absit, moriatur, omnia catalla sua sibi fore salva et heredem suum
in hereditatem suam per relevium xii. d. libere introire."
' Customal of Cardiff and Tewksbury.
See above, under Cardiff.
' The exceptions are Chester, Cork, and
Pembroke. In the charters of
Chester and Cork the formula is merely abbreviated.
'"Si dicti burgenses aut eoruni aliqui infra terram et potestatem nostram testati decesserint vel intestati, nos vel heredes nostri bona ipsorum
confiscari non faciemus, quin eorum heredes ea integre habeant, quatenus
dicta catalla dictorum defunctorum fuisse constiterit, dum tamen de dictis heredibus notitia aut fides sufBcienter habeatur."
This formula is
also used in the baronial charters of Laugharne and Oswestry, and in
a grant made by Henry III. to the burgesses of St. Omer (Cal. of Charter Rolls, i. 441); instead of "heirs" the charter of Oswestry (1407)
has " heirs and executors." The formula, as set forth above, should be
compared with that of a charter granted during the reign of Henrv II.
by his son Richard to the men of La Rochelle: '' Quicumque ex illis
''
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wns

stimulftted in

0156-51 and 1284 by the negotiations be-

tween the crown and the papacy.* The charters of baronial
towns whicli state that tlio cliattels of Inirgesses who (he
sudilcnly or " by any sort of dcatli " shall go to their heirs,

A grant of Henry II.
burgher who breaks his neck
or is drowneil has not an opportunity to confess and make
his will; therefore his property is to be distributed by his
kinsmen nnd friends for the good of his soul."
The town records of England give little information concerning the disposition of the goods of the intestate. The
rule laid do«ni in the Preston customal seems to mean that
out of his estate provision was to be made for the benefit of
his soul by the parish priest and the dead man's friends or
kinsmen.^
According to the customal of Sandwich, which
probably records the usages of the fourteenth and fifteenth
centuries, the mayor and jurats have the administration of
the bona intestatoruni in the following manner. The mayor
takes with him the jurats and sometimes the rector or vicar
of the dead man's parish, and they ascertain what he possessed in money, goods, and debts at the time of his death.
Then they appoint two executors, who arc sworn to make
an inventory. After payment of debts and funeral expenses,
iloubtlcss refer to cases of intestacy.

La

to

Hoclielle tells us that a

the residue

is

divided into three equal parts,

wife and children

;

into

two equal parts,

if

if

there

there

is

is

a

a wife

sive testatus sivc intestntus sive confcssus sive non morietur, omnes res
ejus et possessioncs intcpre et quictc reninnoant heredibus suis et p-ncro
suo " (Ordonnanccs dcs Uois, xi. 318, frnni tlie inspexinms of Louis
VIII., H:?!). An inspcximus of Alphoiise of Poitiers, 1-341, ndtls the
words "id est" after "intestntus": Besly, Histoire des Conitcs de
Poitou, 500.
For other grants of this privilege to French towns, see
Ordonnances des Rois, xi. 319, 321, 337, 495; Auffroy, Evolution du
Testament, 557.

'Above,

p. 123.

'

" Si vero aliquis eorum colli f ractione vel submersione vel aliquo casu
suhita morte prncventus fiierit et spatium oonfitcndi non hnbuerit, conrcdo ut secundum rationabilem dispositioncm ct considerationem parentum et ninicorum snonuii res suae distribunntur et elecmosynne fiant pro
nnima ipsius": Ordonnances des Rois, xi. Hin. See also the claim of the
clerp>' of Normandy in 1100, in Ralph of Diceto, Imagines Hist., it.
88: ".Si quis vero subitanen morte vel quolibet alio forluito casu praeoccupatus fuerit, ut de rebus suis disponcrc non possit, distributio
bononim ejus ecclesinstico auctoritute fiet."

•Above,

p.

1^7, n. 3.
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Tlicn the dead man's part (the third or

distributed for the benefit of his soul;

and

finally

the executors render an account before the mayor and jurats,
the friends or kinsmen, and the rector or vicar, if they desire

The

to be present.

record adds that this practice

lias

been in

use from ancient times without any contradiction on the part
of the archdeacon of Canterbury or any other ordinary.'

The dead man's part was probably expended

for pious uses

London, York, Chester, Bristol, Dublin,
and Newcastlc-upon-Tj'ne, where the tripartite division of
But
the chattels of a man with wife and children existed.^
Bracton, after speaking of the law of intestacy and the
tripartite division of chattels, vaguely intimates that other
in other towns, like

" Ita semper quod de bonis ipsi defuncto pro portione aceidentibus
testamentum per visum et auxilium amicorum suorum, si interesse
voluerint, et distributio [sit] per maiuis ipsorum executorum debita et
fidelis [secundum quod] credunt quod voluntas sua fuerit dum vixerit,
et ad elemosinam et vias eniendendas pro anima sua juxta bonorum
Et haec solent fieri ab antique usque ad nunc sine
quantitatem.
aliqua contradictione domini archidiaconi Cantuariensis vel alicujus alIn some parts of
terius ordinarii": Bojs, Hist, of Sandwich, 524-5.
France the priest or the kinsmen might make a will on behalf of the
intestate: Auffroy, Evolution du Testament, 557; Recueil des Monuments In^dits, ed. Thierry, iv. 408. Many liequests were made by the
citizens of Bristol for the repair of highways: Wadley, Abstracts of
AVills, jjassim.
Another chapter of the Sandwich customal says that
the movables of orphans are at the disposition of the mayor and jurats,
"quia apud nos catalla et bona mobilia non accidunt hereditaria heredIbus defuncti prout accidunt tenementa, redditus et possessiones," but
a portion of such chattels is set aside for masses, the repair of roads,
and similar works of charity; thus in 1351 two-thirds were distributed
in this way, and only one-third went to the heirs: Boys, 514.
' For
London, York, and Chester, see Sharpe, Cal. of Wills, i. p.
xxxiii.; Pollock and Maitland, English Law, 2nd ed., ii. 350; Widdrington, .\nalecta Eboracensia, 68, 300; Statutes of the Realm (Rec. Com.),
vi. 372.
The rule laid down in the Chester charter (c. 1200, above,
p. 126) seems to imply that there was a definite division of the chattels
in that city.
The Bristol wills often make a threefold division of movables: \Vadley, Abstracts of Wills, p. 104, " tertia vero pars sit mihi
•

fiat

.

.

.

For "the
pp. 49, 75-77, 81, 90, 91, 100, 103, etc.
(a third) at Dublin, see Gilbert, Cal. of Records, i.
129, 131.
The custom of Newcastle-upon-Tyne, that the third part of
all the goods of a burgher should be inherited by his children, was
adopted by the Scotch burghs: Ancient Laws of the Burghs of Scotland, ed. I'nnes, 55, 172. Pollock and Maitland, ii. 362, believe that the
eldest son or heir could claim no bairn's part; but, according to the
Newcastle custom, he was to have the same portion of the goods as any
of the other children. The Leges Burgorum, ch. 116, also give a long
list of heirlooms or principalia which he inherits: Ancient Laws, 56, cf.

hoc modo";

cf.

dead's portion "

ibid., 171.

ibid.,
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some boroughs and

cities.

*

Most

of the

the personal j)ropcrt_v of the intestate shall

to his heirs or to

liis

wife

and

children, without specify-

The heirs would, however,
ing any limitation or legitim.
probably regard it as a religious duty to do sonictiiing for
the repose of

tlie

intestate's soul;

and, as at PrLstoii, this

done with the help or advice of the parwould
we
hear notiiing of the intervention of the
But
ish priest.
ordinary, except at Dublin in ltJ68, wiien the citizens resented it;' and the Sandwich custonial expressly excludes
any intervention of tiiis sort. Sucli opposition to the assertion of episcopal authority was to be expected in towns the
In many
magistrates of which had the probate of wills.
boroughs during the thirteenth and fourteenth centuries the
'
municipal magistrates pronounced on the validity of wills
naturallj' be

f. 61; Flctti, bk. ii. ch. 57, 5 10; cf. Pollock nnd Maitlnnd,
350, for a criticism of Bracton's statement repartlinp London.
' Above, p.
In the same year the citizens of London were excommunicated for admitting wills to probate in the hustings: Liber de
Antiquis lycpibus, 106.

'Brnrton,

ii.

m.

" For
probate in the hustings of London from 1356 onward, see
Sharpe, Cal. of Wills, i. pp. xlii-xlvi; Liber Albiis, 180. 403. 407; Ricart's Kalcndar, 97-00; Pollock and Maitland, ii. 331.
See also Domesday of Ipswich, cd. Twiss, 70-86; Bacon, .\nnals of I])swicb, 10, 16, 2527," 41-46, 50-55, 59-61, 68-7.3, etc.
(wills proved from i:?60 onward);
Placitoruni Abbrcviatio, 211, 216, 2:}5 (Cantcrburv, Oxford, and London, trmp. Edw. I.) Little Red Rook of Rristol, cd. Bickley. i. 32, 5254 (ordinance concerning jirobatc, 1.344, etc.); Hist. M.S.S. Com. xi. pt.
188 (grant by Edw. II. that wills touching tenements in King's
iii.
Lynn shall be proved and enrolled before the mavor) Owen and Blakeway, Hist, of Shrewsbury, i. 382; Oliver, Hist.' of Exeter, 222; Widdrington, .Vnalecta Eboracensia, 71. These references suffice to modify
or confute the opinion of Bracton and the decision of the royal judges,
19 Edw. I. (Pollock and Maitland, ii. 3.30), that the jurisdiction over
bequests of burgage tenements belonged to the ecclesiastical courts. In
some boroughs a will was proved first before a representative of the
bishop, and afterwards before a town magistrate in the gildhall: Wadley, .\bstracts of Bristol Wills, 3. 5, 7, etc.; Manship, Hist, of Yarmouth, 405; Bacon, .\nnals of Ipswich, 41; Tighe and Davi.s, .\nnals of
Windsor, i. 324; Registers of Walter Bronescombe, etc., ed. HingestonRandolph, 4.36 (Exeter); Hist. .MSS. Com., xi. pt. iil. -23.3-4 (King's
Perhaps a canon of Boniface's Constitutions (1261, Wilkins,
I-ynn).
Concilia, i. 754; rf. ibid., i. 550, ii. 705) may be directed against this
practice: " Item testamentis coram ordinariis locorum probatis et approbatis corundem probatio seu approhatio testnmentorum n laicis nullatenus exigatur." Though the records emphasize the claim of the burgesses that wills devising burgage tenements should be proved in tlic
borouch court, many of the wills thus jiroved (for example, at London,
Bristol, and King's Lynn) bequeathed chattels only, or both chattels
;

;

and

land.
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and administered justice on behalf of tlie legatee whose legacy was witliheld, ^ tliougli tliis jurisdiction was evidently
rt'fjfirdcd witli disfavor by the prelates."
The municipid
authorities before whom wills were proved would naturally
claim the right to administer the intestate's property.

"

The

right to regulate the administration of intestates was too
closely connected with the testamentary jurisdiction to

conveniently sevarated from it."

While we have tried

to

be

'

show that there are indications

of a struggle of the feudal lords to obtain or maintain their

—

right to confiscate the chattels of intestates
a struggle
which lasted from the time of Cnut to the time of Edward I.,
and of which we still find reminiscences in the records of the
fourteenth century,
the main object of this paper has
been to call attention to the fact that throughout the thirteenth century many boroughs were purchasing from their
lords a favor or privilege which, according to Bracton, was
the right of every free man. In the very decade when Bracton was asserting that the lord shall not meddle with the
intestate's goods, the lords were selling a burghal franchise
which implied that thev had the right to seize such goods.
The importance of personal property In boroughs, which was
due to the predominance of mercantile over agricultural interests, would naturally make both the lords and the bur-

—

gesses

inclined

eagerly to assert their claims against the

pretensions of the prelates.

The

old law of intestacy, as

by Glanvill, pressed more heavily upon the tradesmen, whose wealth was made up mainly of chattels, than upon
rural freeholders and villeins.
It is not strange, therefore,
that the town law since the thirteenth century strove to reset forth

' Since
the first half of the fourteenth century we hear of actions in
the borough courts by the writ ex firavi querela to recover bequests of
burgage tenements: Little Red Book of Bristol, ed. Bickley, i. 33;
Liber Assisarum, f. ^33, 250; Law Quarterly Rerfew, i. 265. As early
as 1391 the legatee had a remedy in the borough court of Ipswich
against the executors who would not give him seisin: Domesday of
Ipswich, ed. Twiss, 73, 83.
-Liber de Antiquis Legibus, 106; Letters from Northern Registers,

71.
'

He

makes

tri-

Stuhbs, in Report of Eccles. Courts Commission, 1883, p. xxiii.
this statement in speaking of the jurisdiction of the church
bunals.

73G

IX.

WILLS, DESCENT,

MARRIAGE

ject the pretensions of both lords and prelates, and to establish the rule

that the chattels of the intestate should go to

his kinsmen,

who would, however, be expected

to devote a

portion of his property to pious works for the atonement of
his sins

and the

benefit of his

souL

EXECUTORS IN EARLIER ENGLISH LAW»

73.

By Oliver Wendell Holmes,

AT

Jr.^

the present day executors and administrators hold the

assets

of the estate in a fiduciary capacity.

Their

rights and liabilities in respect of the fund in their hands,

But this way of regarding
somewhat modern. I wish to call attention to several
changes in the law which have taken place at different times
and without reference to each other, for the purpose of sugare very like those of trustees.

them

is

gesting that they are witnesses of an older condition of
things in which the executor received his testator's assets in
his o^vn right.

As

usually

is

the case with regard to a collec-

tion of doctrines of which one seeks to show that they point

more general but forgotten principle, there can be found
a plausible separate explanation for each or for most of

to a

them, which some, no doubt, will regard as the last word to
be said upon the matter.

have shown elsewhere that originally the only person
be sued for the debts of the deceased, if they were
disputed and had not passed to judgment in the debtor's
lifetime, was the heir. ^ In Glanville's time, if the effects of
the ancestor were not sufficient for the payment of his debts
the heir was bound to make up the deficiency out of his own
I

liable to

This Essav was first published in the Harvard Law Review, 189S,
IX, pp. 42-48.
A biographical note of this author is prefixed to Essay No. 41, in
Volume II of this Collection.
^ Early English Equity, 1 Law Quart. Rev. 165.
The Common Law,
348.
Bracton 407 b. 61," 98 a. 101 a, 113 b. The article referred to in
the Law Quarterly Review shows the origin and early functions of the
executor. It is not necessary to go into them here.
•

vol.
'
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cnsc of debts to the king,

Edward

III,

The

conservator of iirclmisins.

not peculiar to England.

''

liability

tliis

royalty like religion being

^

While

it

unlimited

liability

was

may

con-

continued we

jecture with some confidence that a judgment against the

was not confined to the property which came
his ancestor, and that such property belonged

him
him
outright.
At a later date, ^I. A'ioUet tells us, the French
customary law borrowed the benefit of inventory from the
Roman law of Justinian. The same process had taken place
Hut in the earliest
in England before Bracton wrote.
sources it looks as if the limitation of liability was worked
out by a limitation of the amount of the judgment, not by
heir

from

judgment

confining the

As was shown

to

to

to a particular fund.*

in the article

above referred

to, the

executor

took the place of the heir as universal successor within the

which still are familiar, shortly after Bracton wrote.
His right to sue and the right of others to sue him in debt
seemed to have been worked out at conuiion law. " It hardly
needs argument to prove that the new rights and burdens
were arrived at by treating the executor as standing in the
limits

•"Si voro non svifficinnt
quidcm ha?rcs ejus dotVrtimi
si

rrs

hares ipse."

haluirrlt a-tatcni

nd dohitn pcrsolvcndn, fiinc
dc suo tcnctiir adimplorc: ita dico
Glanvillc, Lib. 7, c. 8.
Hejiiam Majcstlofunrti

ipsiiin

tntem, Ronk 2. e. 3!). § 3.
•0 Hot. Tarl. -'10. pi. 35. St. 3 Ed.
• Ass.
.leriis., Hoiirpcois, cli. exciii.
Hist, dii Droit Frnnv., ^d ed. 8^.

I., c.
-2

19.

Beugnot, 130.

Paul Viollct,

The Common Law.

" Ha? res autcm de347, 3-18.
dehita prcdecessoris sui aeqiiietanda eatcmis
qiiateniis ad ipsiim pervenerit, sd. de htereditate defuncti, et non ultra,"
&c. Bracton, (il n.
" Xotandimi tanien est, quod nidlus de anfocessoris debito tenetur
responderc ultra vnlorrm buins. quod de oius hereditate dipnosoitur
possidere." Somma. Lib. 3, c. 22, S 5, in 7 Ludewip, Heliq. .Manuserijit.
308, 300. Grand Coiistum. c. 88. Compare also St. M.stni. 11. (13 Kd.
L) r. 10, as to tlie liability of the ordinary; "Oblip-hir droetcro Ordinarins ad respondendum de debilis, quatenus bona defuneti suffiritmt,
codem modo quo cxeeufores bujusmndi respondrre tenerentur si testnmentum feeisset." See the eases stated lielow. I know of no early
fireeedent.s or forms of judpmcnts ajjainst heirs.
I wish that Mr. Maitand would (five the world the benefit of his knowledpc and command
of the sources on the matter. Later the judpnent apainst heirs was
limited to a.sset.s de.sccnded.
Towncscnd, Second Book of Judgments,
•A'ioIIet, op.

functi

67, pi.

cit.

teMel)itiir

ad

?fi.

•Y. B.

.'0

(Rolls ed.)

&

21

Kd.

I.

371, 30 Ed.

L

338.

11

Ed. TIL It?.

Id. 186.
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place of the luir.

face of

tlio

authorities,

date we find

and

in

relied on is apparent on the
hooks of a later hut still early

express statement, cxccutorcs univcr.ialcs

tiie

loco harcdis sunt,

" the heir, which
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*

in

or as

it

in Doctor and Student,
England is called an Execu-

put

is

the laws of

tor."

Now when

had displaced heirs partially in
what was their position with regard to the property' in their hands. Presumably it was
like that of heirs at about the beginning of the fourteenth
century, but I have had to leave that somewhat conjectural.
The first mode of getting at an answer is to find out, if we
can, what was the form of judgment against them. For if
tlie judgment ran against them personally, and was not limited to tlie goods of the deceased in their hands, it is a more
executors

the courts, the question

tlnis
is

than probable corollary that they held those assets in their
own right. The best evidence known to me is a case of the
year 1292, (21 Ed. I.) in the Rolls of Parliament.^ Margery Moygne recovered two judgments against Roger BerIn the first
tclmeu as executor of William the goldsmith.
case he admitted the debt and set up matter in discharge.
This was found against him except as to £60, as to which
the finding was in his favor, and the judgment went against

him personally for the residue. In the second case the claim
was for 200 marks, of which the plaintiff's husband had endowed her ad ostium ecclesice. The defendant pleaded that
the testator did not leave assets sufficient to satisfy his creditors.

The

plaintiff replied that her claim

which the defendant denied.

The custom

was preferred,

of boroughs was

reported by four burgesses to be as the plaintiff alleged, and
the plaintiff had a

judgment against the defendant generof these judgments in Parliament, and assigned as error that there came to his hands
only £27 at most, and that the two judgments amounted
tr £40 and more. The matter was compromised at this stage,
but enough appears for my purposes. If the defendant was
ally.

The defendant complained

Provinciale. Lib. 3, Tit. 13. e. 5.
{Statutum borue memonote at word, Inte.ttatis. Dr. & Stud. Dial. 1, c. 19.
1 Rot. Pari. 107, 108.
It may be remarked, by the way, that an
excellent example of trustee process will be found in this case.

'Lyndwood,

ricr),
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would follow

it

jiul^iiunt should be dc bonis

tc.it tit oris,

our time

in

yet

it

thiit

the

does not seem

He asto have occurred to- him to make that suggestion.
sumed, as the court below assumed, that the judgment was
The limitation for which he
to go against him personallycontended was

the

in

fund against which

it

amount

of the

judgment, not

in

the

should be directed.

There is some other evidence that at this time, and later,
judgment ran against the executor personally, and that
the only limitation of liability expressed by it was in the
amount. In the first case known to me in which executors
were defeated on a plea of plciic administravit it was decided
the

that the plaintiff should recover of the defendants " without

having regard to whether they had to the value of the demand."
Afterwards it was settled that in such cases the
judgment for the debt should be of the goods of the de'

ceased,

and that the judgment for the damages should be
But whether the first case was right in its day

general.-

or not, the material point
stated.

is

The

is

the

way

which the question

in

alternatives are not a

judgment de bonis

testatoris and a general judgment against the defendants,
but a judgment against the defendants limited to the amount
in their hands, and an unlimited judgment against them.
But if it be assumed that a trace of absolute ownership
still

was shown

in the

to the execution

the testator

we

form of the judgment, when we come
between the goods of

find a distinction

and those of the executor already

established.

Edward III. a judgment had been recovered against
a parson, who had died. His executors were summoned, and
In 12

did not appear.

Thereupon

tlie

plaintiff

had

fieri

facias to

levy on the chattels of the deceased in the executors' hands

(dc lever ses chnteux qil avoient entre mayn.i des biens la
mart), and on the .sheriff returning that lie had taken 20.».
and that there were no more, execution was granted of the

goods of the deceased which the executors had

'

Y. n. 17

F,(l.

III.

(16, pi.

hands

S3.

'Y. R. 11 Hon. IV. 5, pi.
Mnrtin in 9 Men. VI. «. pi.
Dver, 32 a, pi.
Holl. Abr.
1
.'.

in their

11.
Oli.

9:J1,

.Skrrno in 7 Hen. IV. 12, 13, pi. 8.
n.inl.v in 11 Hon. VI. 7, 8 pi. 12.
D. pi." 3. 1 Wms. Saund. 336, n. 10.
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on the

daj' of their sunimons, or to the value out of the exec-

own goods if the former had been
now pass to two other rules of law

utors'
I

there
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is

eloigned.'

for each of wliicli

a plausible and accepted explanation, but whicli

connect with each other and with

my

theme.

I

In former days,

I was sui'priscd to read in Williams on Executors, that the

property

in the

ready

necessity be altered
utor's

own

inonoy,

;

nioncj' left

for

it is

when

it is

by the testator " nmst of
intermixed with the exec-

incapable of being distinguished from

although he shall be accountable for its value." " What
right, one asked oneself, has an executor to deal in that way
with trust funds? In tliis Commonwealth at least the executor would be guilty of a breach of duty if he mingled money
of his testator with his own.
Another passage in Williams
it,

shows that we must not press

his

meaning too

far.

It

is

stated that monej' of the testator which can be distinguished

does not pass to a bankrupt executor's assignee.*

The

prin-

was repeated from the earlier textbooks of Wentworth and Toller. In Wentworth the notion
appears to be stated as a consequence of the difficulty of distinguishing pieces of money of the same denomination from
each other,
a most impotent reason.* There is no doubt
that similar arguments were used in other cases of a later
date than Wentworth.^ But I prefer to regard the rule as
a survival, especially when I connect it with that next to be
cipal passage merelj'

•

—

mentioned.

As

Lord Ellenborough's time it was the unquescommon law that the executor was
answerable absolutely for goods which had come into his
possession, and that he was not excused if he lost them withlate as

tioned doctrine of the

•Y. B. 13 Ed. III. 398-401 (a. D. 1338), ace. 2 Rot. Pari. 397, No. 110
(Ed. III.). See also the intimation of Wvchingham, J., in 40 Ed. III.
Fleta, Lib. 2, c. 57, § 6.
Exors. (7th ed.) 646. In the ninth edition this is qualified
slightlv by the editor in a note.
(9th ed.) 566, 567 and n. (p).
' 1 Wnis. Exors. 9th ed. 559.
Howard v. Jemmett, 2 Burr. 1368, 1369,
note; Farr v. Newman, 4 T. R. 631, 648.
•Wentworth, Executors (14th ed. Philadelphia, 1832), 198.
'Whitecomb i'. Jacob, 1 Salk. 160; Ford v. Hopkins, 1 Salk. 983, 284;
Rvall «. RoUe, 1 Atk. 165, 172; Scott v. Surman, Willes, 400, 403, 404.
Rightly condemned quoad hoc in Re Hallett's Estate, 13 Ch. D. 696,
714, 715. See also MiUer i'. Race, 1 Burr. 452, 457, S. C. 1 Sm. L. C.
IS, pi.

M

1.
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out fault, for instance, by robbery-'

regard

tins as

Now

is

possible to

merely one offshoot of the early

liability of

it

which still lingered alive, altliouf^h the main root had
and had been cut a century before by Chief Justice
Peniberton, and by the mock learning of Lord Holt.It is
explained in that way by Wcntworth,' who wrote before the
early law of bailment had been changed, but witli some suggestions of difference and mitigation.
If this explanation
were adopted we onl}' should throw the discussion a little
further back, upon the vexed question whether possession
was title in primitive law. But it is undeniable that down
to the beginning of this century the greatest common-law
judges held to the notion that the executor's liability stood
on stronger grounds than that of an ordinary bailee, and this
notion is easiest explained as an echo of a time when lie was
owner of the goods, and therefore absolutely accountable
for their value.
In the Chancery, the forum of trusts, it is
not surprising to find a milder rule laid down at an earlier
date, and no doubt the doctrine of equity now has supplanted
bailees
rotteil

that of the

common

law.''

There is no dispute, of course, that in some sense executors
and administrators have the property in tlic goods of the
deceased.'"
I take it as evidence how hard the early way of
thinking died that as late as 1792, the King's Bench were
divided on the question whether a sheriff could apply the
goods of a testator in the hands of his executor in execution
of a judgment against the executor in his own right, if the
sheriff was notified after seizure that the goods were effects
of the testator. As might have been expected the judgment
was that the sheriff had not the right, but Mr. Justice Buller
delivered a powerful dissent. ' A little earlier the same court
decided that a sale of the testator's goo<ls
Crosse

in

execution of

Smith. 7 East, 246. 258.
' Kinjr r. Viscount Hertford. 2 .Shower, 172; Copgs r. Hernnrd. 2 I.d.
Rnvm. 009. Tlic Coninion Lnw, Lect 5, csp. p. 195. Morlev v. .Morlev,
2 Cns. in Ch. 2.
"Kxrriitors (Uth rd.). 23+.
M-ord llnrdwirkc in .Jones v. Lewis, 2 Ves. Sen. 2tO, 241 (1751);
.lol) r. .Job. 6 Ch. D. 5C3; Stevens v. Gage, 5.5 V. 11. 175.
Sec .Morley
r. Morlev, 2 Cns. in Ch. 2 (lfi78).
•Com." Dip. .Idminhlrnfion (R. 10). Cf., Wms. Exors. (9th cd.) 558.
• T-nrr r. .Newman, V T. U. G21.
'

r.
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such a judgment passed the title, and Lord Mansfield laid
down as clear that an executor niiglit alien such goods to
one who knew tlieni to he assets for the payment of dehts,
it

alien them for a deht of his own.
He
added, " If the debts had been paid the goods are the prop-

and that he might

erty of the executor."

*

Another singular thing

is the form of an executor's right
"
of retainer.
If an executor has as much goods in his hands
as his own deht amounts to, the property of those goods is
that is, he has them as his own
altered and rests in himself
;

proper goods in satisfaction of his debt, and not as execThis proposition is qualified hy Wentworth, so far
utor."^
as to require an election where the goods are more than the
debt. ^ But the right is clear, and if not exercised by the
executor in his lifetime passes to his executor.* So when an
executor or administrator pays a debt of the deceased with
his own money he may appropriate chattels to the value of
the debt. ^ A right to take money would not have seemed
strange, but this right to take chattels at a valuation in pais

without judgment

is

singular.

It

may

be a survival of

archaic modes of satisfaction when money was scarce and
valuations in the country common.®

of a more extensive

The

last fact to

But

it

may

be a

relic

title.

be considered

is

the late date at which

equity fully carried out the notion that executors hold the
assets in trust.

In 1750, in a case where one Richard

Wat-

had died, leaving his propert}' to his nephew and nieces.
Lord Hardwicke, speaking of a subsequently deceased
nephew, William Watkins, said that he " had no right to
any specific part of the personal estate of Richard what-

kins

'Whale

V.

Booth, 4 Doug. 36, 46.

See

1

Wms.

Exors. (9th ed.) 561,

note.

'Woodward

v.

Lord

Darcjr, Plowden, 184, 185.

'Executors, (14th ed.) 77, 198, 199.
Hopton V. Drvden, Prec. Ch. 179. Wentw. Exors. (14th ed.) 77,
note, ciUng 11 Viii. Abr. 361, 263; Croft v. Fyke, 3 P. Wms. 179, 183;
Burdet v. Fix, 2 Brownl. 50.
v. Kemp, 7 M. & W. 306, 313.
'See, e.g., the application of the trusteed wool to the judgment in
1 Rot. Fari. 108.
Assignment of dower de la pluis beale, Litt. § 49. Delivery of debtor's chattels bv
sheriflf, St. Westm. II. c. 18.
Kearns v.
"
Cunniff, 138 Mass. 434, 436.

'Dyer, 3a. Elliott
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only a riglit to have that personal estate accounted

and debts and legacies paid out of

it,

and so much as

should be his share on the whole account paid to him; which
is

only a debt, or in the nature of a chose in action due to the

estate of William."

*

In M'Leod

v.

Drummond

^

Lord El-

don savs that I>ord Hardwickc " frequently considered it as
doubtful, whether even in the excepted cases any one except
a creditor, or a specific legatee, could follow " the assets in
equity.
On the same page, Hill v. Simpson, 7 Ves. 152
is
said to have been the first case which gave that
(1802),
right to a general pecuniary legatee.^
it

down that executors

performance of the

in equity

will,''

but

it

Hill v.

Simpson lays

are mere trustees for the

adds that

in

many

respects

and for many purposes third persons are entitled to consider
them absolute owners. Toward the end of the last century
their fiduciary position began to be insisted on more than
had been the case, and the common-law decisions which have
been cited helped this tendency of the Chancery."

The final step taken was taken in M'Leod r. Drummond,*
when Lord Eldon established the rights of residuary legatees.
" It is said in Farr v. Newman that the residuary legatee is to
take the money, when made up but I say, he has in a sense a
lien upon the fund, as it is; and may come here for the spe:

cific

fund."

^

• Thorne r. Wntkins. 2 Ves. Sen.
35, 36.
•17 Ves. 152, 1(J9 (1810).
'See also M'Ix!od r. Drummond, 14 Ves. 353, 354.
* P. 166.
Note the recurrence with n difference to their original position in the enrlv Prankish law. 1 Law Quart. Hev. 164.
' See also Scott r. Tyler, 2 Dickens, 712, 725, 726.
•17 Ves. 152, 169.
'Sec Marvel v. Babbitt, 143 Mass. 926; Pierce v. Gould, 143 Mass.
231, 2.35; Mechanics' Savings Bank r. Waite, 150 Mass. 234, 235.
I made the decree appealed from in Foster r. Bailey, 157 Mass. 160,
162. The partic\ilar form which it took, allowing the defendant, the administrator of an administrator, to retain one share of stock and a
savings-bank book as security for what might \ie found due to his intestate on the settlement of his accoimt, and directing him to hand over the
rest of the assets, was consented to, in case the defendant had a right to
retain anything.
I made the decree on the assumption that the change
in the position of executor and administrator which I nm considering
left their rights undisturbed.
Of course if the liability were only to account for a tialance, the executor of an executor would not be bound to
hand over anything more, and could not be compelled to pay anything
until the balance was settled.
His duty, when established, would not be

"
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to deliver specific property, but to pny a sum of money. I do not know
what evidence cnn be found on this point. It is fnir to mention that the
plea offered in 30 Ed. I. JiO, by executors of executors, wiis that, "We
held none of the goods of tlie deceased on the day when this bill was delivered."
But that may be no more than a general form. " Bonz
4)robably only meant property.

;
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THE EXECUTOR

ENGLAND AND ON THE
CONTINENT
I\

>

Bv Robert Caillemer

THE European systems
matter

^

of legislation present to-day

differences in the

many

of testamentary executorsliip

yet during the Middle Ages this institution offered throughout Christian Europe nearly the same aspect. The point of

departure has been one, though the paths have diverged
widely. In Italy, France, Spain, England and Germany the
testamentary executorship played during the Mediaeval epoch
a j)retty uniform part

;

its

legal structure reveals every-

where the same legal traits. Born of the same creeds, it
assumed everywhere the same forms.
The part it has played is considerable. The testamentary
executor has been the intermediary of numberless pious gifts;

the cartularies of the convents are full of acts drawn up by
executors for the good of the souls of the deceased.

We

This Essay consists of extracts from n treatise entitled " Orijfinos et
dc IVxi'dition testamentaire; cjinque franque et ninyen
fipc " (Lyon, Key; 1901).
In extracting the parts needed to give some
continuity in the account of English law, some transposition was necesThe pages of the original, at the beginning of the respective pas.sary.
sages, arc shown in a bracketed footnote; they arc chiefly pp. 3, 69J, 679,
95, 106, VS:}, 503.
The author has revised and added to these passages
for the purpose of this Collection.
The translation is by Mr. Kbnst Freuvd, of the Editorial Committee.
'Professor of the History of French Law, in the I'niversity of Orenoble. France, since 1906. draduatc of the I'niversity of Lyon, Faculty
of Law; rhnro/' de roiirs in French legal history, at the same, 1901-190.1;
'

dt'vcloiipenieiit

aeiTi'rif in

legal history at the I'niversity of .\ix-en-Provence, 1903-1906.

Other Puhllratinns: .Administration et confiscation des successions
par Ics pnuvoirs publics au moyen flge, 1901 Le mercantilisme liberal il
la fin dii XVI If si<''ele: les idres <?conomiques et poliliques de M. de
Belesbat (with /\. .Schalz). 1907; and niMiicrous articles in periodicals,
chiefly on the history of family law and .succession law.
;
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cannot realize to-day the social importance of the functions
of these almoners. It is due to them and to the bounty they
arc going to bestow upon the convent by the request of the
deceased, that the body of

honorable burial

in

tile

latter

consecratetl

the soul of the dead can be hapj)y

alms redeem

sin.

Happy

is

allowed to receive an

ground
in

he who has

due to them that

;

the other world
left

;

for

behind him an al-

to watch over his soul, and make gifts pro anima.
This is not all. Beside the religious part, the testamentary executor played after the 12th century another which

moner

essential in the law of succession.

is

of the estate of the deceased.

and demands

to

;

him

He

He

is

the liquidator

receives his assets,

also pass the debts.

To

goods

third parties

he continues the person of the deceased, like the heir of the
Roman law. He must settle and adjust the varied interests
arising in connection with the succession
will

;

lie

legatees,
is left

allays controversies

and

if

;

;

he interprets the

he delivers the bequests to the

after the settlement of the estate, something

over, he disposes of

it

in his discretion as he

may judge

Often the testa-

most beneficial for the soul of the deceased.
tor has given only the briefest hints, relying

upon the exec-

utor for the disposal of the surplus.
^
By a remarkable coincidence, the institution developed at
the same time and assumed a great importance in two other

The
legal systems, the Byzantine and the Mahometan.
testamentary executorship which appears in its germs in
the law of Justinian, grows in strength in the Byzantine
law of the 9th and 10th centuries. The iiriTpoiro'; resembles
in many points the executor of the Western law: he too
temporarily continues the person of the deceased, he too is
placed under the close supervision of the public authorities,
lay and religious, which can remove him and appoint in his
stead an

official

administrator.

Perhaps under the influence of the Byzantine law, but
with very original pecuharities, the testamentary executorship had also come to hold a place of great importance in
Of considerable conthe Mahometan system of succession.
sequence in the Shafite and Shiite laws,
1

[P. 682.]

it

attains

its

maxi-
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mum

development in the Hanefitc hiw. An nutliority of the
12th century of our era, the Hediiyn, gives us precise and
detailed information coiu-erninf; it, and we arc somewhat surprised to meet with rules mentioned i)y Beaumanoir, and with
principles established by Knglish custom.'

Here too the

ex-

ecutor appears as continninj^ temporarily the person of the
deceased, as his active and passive representative.

Musulman
German cities,

law, as in the law of Southern

in the

of the

important functions

the testamentary executor performs

in the

dren of the deceased.

Moreover,
France and

guardianship of the minor

Finally like the

chil-

Roman-German and

the Byzantine law, so the law of Islam knows an ex-officio

executor of testaments, the judge, who can name

official

ad-

ministrators, in case the executors chosen by the testator do

not perform their functions or happen to

The testamentary executorship
dle

die.

thus played in the Mid-

Ages an

world.

A

essential part in the legal life of the civilized
complete history of testamentary executorship

during the Middle Ages ought not merely to set forth the
development of the institution in parts of the world apparently so dissimilar, but should also suggest the reasons which
have given rise to it everywhere at the same time, and explain
the striking resemblances which it presents under different
Perhaps the cause of this parallel movement
conditions.
may be found in the universal spread of the idea of charity
in the Frankish epoch and at the beginning of the Middle
Ages, in the impulse then given to the relief of the poor, to
pious gifts, and eleemosynary foundations.
The world of
Islam and the world of Christianity share in this movement. The Christian wants his goods distributed to the poor
and to monasteries, the Musulman desires that his fortune

may

serve to

organize pilgrimages to Mecca or establish

Both have taken upon themselves the
duty of charity during life, and they do not want its accomplishment put an end to by their death. Their care is to find
for the continuation of the task some person other than the
philanthropic works.

' Hcdaya, LII, 7: the executor havinp accepted his office Is definitely
bound to perform the will; the rights of the deceased executor pass to

his

own

executors.

7^.
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who however

succeed to the rights imd actions of the

like tlie heir will

deceased, wiio will collect his goods and claims, to

whom

the

estate of the deceased will not pass as to an heir or legatee,

but who

will deal

with

it

as a master, so that

it

sliall

not

become res iiuUius.
^ There is no
indication of such an institution in the customs from wliicli the law of the Frankish period sprang.
Neither in the Roman law of the lower Empire, nor in the
usages which ruled the Teutonic nations, are there testamentary executors. But the study of these customs reveals
certain elements, the combination of which contains the

germ

of the institution.
In the 8th century, the executorship

is found evervwhere
on the continent, and from that time we can trace its history
easily. In the first centuries of the Middle Ages, this history
is independent of that of the testament.
The latter is unknown in Germany, and in the greater portion of France
has disappeared under the influence of Germanic ideas, which

arc hostile to acts mortis causa, and require for the transfer
of rights public acts inter vivos showing a surrender of seisin

on the part of the alienor. The testament proper, as an
unilateral and revocable act, is found hardl}' anywhere except in Languedoc and Italy. Everywhere else the executor
is appointed by an act of delivery
the grantor transfers by
act inter vivos a specific portion of his property (usually
land) to the executor (^eleemosynarius, •wadiator), charging
him to transfer in his turn upon his death the property to
some other person or to the Church.
In the 12th century, under the influence of different causes,
:

especially of the revival of the

Roman

law, the testament

reappears throughout Occidental Europe, and the old executorship gains entrance into this

new

institution.

From now

appointed by a will, and carries out its
dispositions.
At the same time the Canon law develops a
system of supervision by public authority over the carrying

on the executor

out of
its
'

wills.

is

This

is

the era in which the executorship attains

highest development.
[P. 679.]

And

it

is

precisely the time

when
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the executorship, together with the

and

hci'onies orfrani/ed in the

In the

la.st

will,

makes

its

ftppeiirunce

Knglish law.

centuries of the Miildlc Ages, finally, the insti-

upon a crisis, due to the renascence of the
Konian law and its influence upon the customs. The Romanists revive the iiistitiitio hcrfjis, and since the l.'Jth century,
in Italy and in Southern France, the heir gradually resumes
the first place in the testamentary succession. Every advance
of the heirship marks a step backward of the executorship.
tution enters

The

executor ceases to be a channel of devolution

all title to

the poods of the deceased;

;

he loses

he becomes a simple

supervisor of the heir.

In Northern France the crisis came with less rapidity
intensity.
Durinjf the entire Middle Ages, the exec-

and

utor's seisin remained almost intact, exclusive of the seisin

of the heir;

the executor remains,

tury, the active and

of the deceased.

down

to the 16th cen-

passive representative of the

person

True, since the 13th century the premoni-

tions of decay are discernible in the possibility that the heir

may under

certain conditions exclude the executor from the

seisin of the

tions
in

goods of the succession,

upon the extent and duration

in the

increasing limita-

of the executor's seisin,

the appearance of residuary legatees distinct from the

customary
and 18th centuries, does this decay
liecome pronounced, owing to the progress of the univensal
{legs uji'wcrscl) and the attacks of the Romanists.
In the
Civil Code of 1804, the executor has no real power; he
representative of the deceased, and his
is no longer the
executors.

But only

since the codification of the

law, especially in the 17th

rights do not materially limit the right or the seisin of the
heirs.

In Germany, the same crisis occurred only after the reception of the

Roman

law; until that time the executor retains

his entire autonomy.
But, since tlie 16th century, the Romanists and writers of the German common law, in order to

define the position of the executor, put forward various theories, all

tending to narrow his functions: some consider him

as a mere agent of the heir.
civil

The

first

draft of the

code confirmed this effaccment, and

it

required

German
tlie ef-
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to a portion of

his (incieiit dignity.

In England

tlic

crisis

came

likewise, but it took another

aggrandizement of the powers
of tlie executor: he assumes in the English law of succession
a preponderance which the ends of the institution 1)}' no
means required. In the 13th and lith centuries the English
executor had only limited powers and was the object of active
In the 16th century he has become the almost
supervision.
uncontrolled master of the succession to the personalty, he
direction.

It resulted in the

pays himself in preference to other creditors, his debt to the
deceased becomes extinguished, he retains the residue of the
estate, the concurrent rights of widow and children of the
testator to parts of the personal property have disappeared.
The executor becomes like an appointed heir, or rather, in
numerous points, he has more rights than an heir. Only in
comparatively recent times has there been a reversion to a
more appropriate measure of powers, and the most exorbitant of the powers, the right to retain the residue, has dis-

appeared.

As we have

'

seen above, the history of testamentary exec-

utorship begins in England only with the 12th century. In
the law of the Anglo Saxon period, the right to dispose by
a last will had been a privilege reserved to certain preferred
It had been
persons, in derogation of the common law.
necessarj' to surround this testament with special
ties.

guaran-

Hence the nomination of a guardian {mund)

will (cwide).

The

of the

intervention of a great person in the exe-

cution of a will might, to be sure, have more special objects
it might for instance be a
than mere general protection
means of bringing about a testamentary disposition of Folkland, not specially granted by charter, and hence subject to
But
the common law of Germanic custom excluding wills.
even where the will disposes of Bocland, the charter of which
gives the owner the right to leave it by will to a successor
;

of his

own

choice, the testator will endeavor to obtain for

his will the consent

purpose we
'

[P. 95.]

find in

and protection of the King, for which
some documents a gift to the King of

;
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very different from the testamen-

is

tary executor as we shall find him later on

in

the English

we want to find some analogous institution on
the Continent, we must think, not of executors, but of the
adjutorcsanA the dcfcnsorcs, who in the charters of the
Middle Ages, guarantee and protect legal acts.
After the Norman Conquest the cund-e disappeared, and
with it the mund charged with its protection.
When subsequently the testament developed in England, it presented,
law, and

like

if

the continental testament, executors to carry out

provisions.
tion

in

its

In order to trace the development of the institu-

the English law,

we

shall

study

tiie

growth of the

following three rules, which characterize the position of the

testamentary executor

appeared successively

in

the

in the

common

receives the chattels of the testator;

sentative of

the

testator,

law, and which have

order named:

first,

second, he

the executor
is

both for claims and

the repreliabilities

third, he has a right to the residue.
'

In England, during the Middle Ages, the seisin of

I.

the executors never embraced, as

it

did on the Continent, the

One domain eluded them: that
which was afterward called real property.
The executors
liad their rights limited to personal proj)crty.
At the very
period when in England during the 12th century the testament developed, the English customs became strongly atentirety of the succession.

tached to the principle that no one can alien an immovable
without entirely divesting himself of

and they even required for the

it

during

his lifetime,

immovsound bodily condition.
This virtually amounted to a prohibition of testamentary
disposition of immovables.
Consequently the sphere of action of testamentary executors became restricted to movvalidity of gifts of

ables that the donor should be in

ables.
•
[

'

P. 406.]

'This restriction was not nb-ioliito. Certain species of property, siirh
ns houses in cities, were nssiniilntetl to chnlfcis, nnd repnrded os dcvlsBrocnl)le; they could therefore pass under the seisin of the executor.
ton (ed. Trnvers Twiss) VI, -ii, says that these houses are qunni rntalla.
But the executor very soon loses their seisin. Tn the 15th century the
legatees of these houses may take possession of them without requirinjj
the assent of the executors; nnd even where the testament directs
ttic executors to sell such property and to distribute the proceeds, the

'

7.J.

Oil

titled

tlio

otliir
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executor became exclusively enfrom real property, he in his

fxcliuleil

turn excluded any share of the heir in the personal propThis produced a complete separation within the iMif^lish law
real and personal property became two independent
erty.

;

spheres
lish

of

law.

After the

Norman Conquest,

system of succession took for

its

the

Eng-

foundation the strict

application of the parentelic sj'stem, with primogeniture and
preference of males. This system was inapplicable to movables
and thus, as to them, the testamentary executorship
had a chance to develop itself.
;

It is certain that this system of devolution of personal
property did not spring into existence ready made. On the
contrary, we have positive evidence of the end of the 12th
century to the effect that at first the catalla, like the immovables, passed to the heir; and that the heir, with the catalla,
paid the debts and performed the last will.
This fact is
clearly indicated in 1176 in the assize of Northampton.'
In the course of the 13th century, a modification took place.
Gradually the heir ceased to meddle with the catalla, which
became the exclusive domain of the executor. In 1215, the
Petition of the Barons to King John, article 15, and the
Great Charter, article 26, decide that the catallum of the
deceased, shall be left to his executors, as soon as the debt
due to the king, is paid, and we find the same rule in a great
number of later texts, in the Great Charter of Henry III,
article 18, in Bracton, and above all in the numerous documents of the rolls of Gascony relative to England from 1242
to 1254. The king commands his officers not to disturb the
executors in the possession and administration of the catalla,
and to cause to be restored to them such as may have been
taken from them.
seisin belongs, not to the executors but to the heirs at law.
Littleton167, 169.
On the other hand, the executors have always had the seisin
of chattels real, rights in lands of fixed duration, and hence not included
in the term real property: term of years, wardship in chivalry, and the

—

right of mortgage, when it is created, not by a feoffment, but by a
lease for years.
Vice versa, heirlooms, though movable, go to the heir.
'§ 4: "Si quis obierit francus-tenens, haeredes ipsius
eataUa
.
.
sua habeant, unde faciant divisam defuncti."
- Michel,
Roles gascons, I Nos. 109, S47, 367, 671, 1458, 1463, 1557,
1820, 2750, 3204, 3487.
.
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the entire personal property soon

to fall into the hands of the executor

on

tlie
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liable to

is

that numerous documents of the 13tli and

cannot dispose freely

l-Uli cfnturifs sliow tliat tiie testator

of

all his

may

movables.

If he leaves

dispose only of a third;

if

both wife and children, he

only a wife, or only children,

then of one half of the catalht}

the executor

is

came

be questioned

Must we then not say

seised only of a third or one half of the

part?

ables, of the dead's

The documents

tliat

mov-

concerning this tripartite
show at the same time

wliich inform us

division of the decedent's movables

Thus in
all movables are delivered to the executors.
Bracton the two rules are stated side I)}' side, and the rolls
of Gascony always mention the delivery to the executors of
all bona and cataUa.
These two rules, while apparently in
conflict, arc not so in reality.
The personal property is
but he can perform
handed over entirely to the executor
that

;

the will of the deceased only with ref^ard to the third or the
half of the goods;

he must return the other parts to the

widow or

So the Year Books show the widow and

children.

the children of the testator suing the executor to recover
their parts.

The

doctrine of the pars ratioiuibilis therefore

seisin, but merely
Strange to say, this relation between the executor's seisin and the widow's and children's
rights is not peculiar to England
we find it clearly in another country in which the tripartite division of the testator's goods has been developed, to wit, in Catalonia: the
executors there are seised of the entirety of the movables, but
have to give one third to the widow, one third to the children,
and distribute the residue according to the will of the testator.
Moreover, we shall see presently that this right of the
widow and children to the chattels has gradually disappeared.
Thus, as early as the 13th century, the executors have
become the successors of the testator for the chattels, just

docs not limit the extent of the executor's
his

power of

disposition.

;

as the heir receives the real

property.

They

are

in

fact

' As Brunner has shown (Zeitschrift tier Savijrny Stiftunp, Germ. Aht
1998, p. 107 seqq.), this division of tlic succession into two or three parts
is (1 widespread institution in the customs of the middle ages.
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temporary owners of the clmttels. The legatees, for the
time hcing liavc only au imperfect and inchoate rif^ht to the
legacy, and tiicir rigiit becomes perfect only through the
assent of the executor.
given, the executor

is

As long
sole

as this assent has not been
master of the chattels
he alone
;

While many customs of the Continent limit the executor's seisin to one year, the English
common law provides, on the contrary-, that during the first
j-ear the legatees cannot sue the executor to compel him to
can validly dispose of them.

deliver the chattels.

This right of the executor to the chattels springs directly
It does not seem that the English law

from the testament.

ever required a traditio inter

vhos

of the catalla, and the in-

stances that can be adduced of such a delivery inter vivos

As

are very rare.

Henry

early as the year 1100, the charter of

admits that simple words spoken on the
deathbed can have the effect of passing the pecunia; a will
without delivery may therefore give to the executors a right
I (article 7)

to the movables.'

The

right of the executor, like every other right to per-

sonal property,

is

transmissible to his

own

to his executors.

~

The requirement

words of inheritance

make property

to

of

representatives,

descendible to the successors of the donee,

However, when there are
dies, his right passes, not
to his own representatives, but to the other executors. This
is no exception to the principle of transmissibility, but
applies to real property only.

several executors,

and one of them

simply means, that, the executors being joint tenants, the
rules of joint tenancy are applied to them; the survivor
takes all the rights of the predeceased, and transmits them
' It might happen that the testator wanted to confer upon his executors a right to his immovables: for this purpose, a transfer inter vivos
was required, a feoffment of the immovables to the executors; and we
have here one of the oldest and most remarkable application of uses,
stronglv reminding of the old form of executorship on the Continent
(See Holmes, %'ol. II., of these Essays, Xo. -H). But these are in our
opinion very different things. From the 13th Century on, the English
law separates sharply the feoffee to uses, whose right relates to real
property and arises "from a feoffment, from the executor, whose right
relates to personal property and arises from a -nill, the two capacities
remain distinct, even while united in the same person.
'

St.

25 Ed. Ill

c. 5.

to

liis

own
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From

representatives.

this

results

n.

clmin of

representation, a chain of cxecutorsliip, which closes only

when the
- II.

executor

last

The

ilies

intestate.'

representation of the ileceased by

England

tlie

executor de-

on the Continent. Only since
the ISJth century is the testamentary executorship known to
the English customs, only from the 13tli century on did the
representation of tlie testator by his executors gradually

veloped

in

establish

later than

Certain obstacles stood

itself.

in

the

way

of the

transfer of the claims and debts of the deceased to the executor.

In the

first

place,

any assignment of a claim by the

to the executor was almost impracticable.

testator

Obligations to

the bearer, the use of which had in Italy rendered the transfer
of claims from the testator to the executor possible, were

almost unknown

in England at the beginning of the 13th
Again, representation in court by an attorney is
admitted, at the same period, in exceptional cases only.*
In Glanvil's time, it is permitted, on principle, only in the
Curia Regis; outside of that, the person who desires himself
to be represented must produce a royal writ stating that the
Moreattornat'io took place coram rege vel justittis suis.
over the attornat'io, where it is permitted, is terminated by the
death of the person represented. Hence it was impossible to
make the English executor either an assignee of a claim or

Century.^

an attorney.
^Moreover, after the English law, in consequence of a concession

which

will

be traced presently, has permitted the

claims of the deceased to pass to the executor, it emphasizes
in a striking manner the difference between a testamentary

executor and an attorney.

When

the testator in his

life-

time appoints an attorney, the attorney's powers are revoked
by the death of the principal, and in order that the attorney

may

after the death of the principal

retain the benefit of

Blackstone lie. 35, 32. Cf. Littleton 980, 981. The ndministrator
of iin executor dying intestate does not succeed to his office.
•

'(I*. *5.3.1

Essay No. SO, in this Volume, " The Early History of NegoRns.]
Instruments."
•[.See Professor Brunner's article, "The Early History of the .attorEds.]
ney in English Law," Illinois Law Review, 1908, III, 25T.
'

.See

I

tiat>li'

—

—
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the nssignnicnts

prosecute

iiiul

the executors, to

whom

tlie

hiw

debtor,

tlie

lins

lie

Ibl

must npplv to

transferred the claim.

As for the payment of his debts, the testator may undoubtedly charge his executor therewith, but we know how
imperfect this arrangement is, since it does not exclude the
personal liability of the heir. At the end of the 12th century,

it

is

still

the heir

who succeeds alone

is

and
Such

to the claims

debts of the testator, just as he receives the catalla.

down by the Dialogus de Scaccario (II,
1177—1179, and, ten years later, by the treatise

the law as laid

18), about

attributed to Glanvil (VII, 5).
rapid development altered

A

this

condition

completely.

Since the debts become a charge on the chattels, and the
entirety of the chattels must be handed over to the executors,

why not

give to the executors directly

Why

tlie

duty of paying

them
amount recovered
The active and passive reprewill come to them ultimately.''
sentation of the deceased by the executor was thus the necesthe debts?

not, on the other hand, concede to

directly the recovery of claims, since the

sary consequence of his having become the sole successor to
the catalla of the deceased. But this representation did not

come about
at
it

first

was

lished

all at

once: admitted by the ecclesiastical courts

somewhat more liberally,
end of the 13th century, fully estab-

to a limited degree, then
finally, at the

by the royal

justices.

Bracton's Notebook reveals to us the

first

stage of this

evolution.

On

principle, the

payment

of the debts

still

devolves

upon

the heir, and the creditors of the deceased sue him in the lay
courts (n°

1543, 1693).

demands a continuance

in

But

as early as

1219 an heir

order to ascertain whether the

deceased has not in his will mentioned the debt sued for;
for in that event it ought to be paid, not by him, the heir,
but by the executors (n° 52). Again, in 1222, the executors are sued in a court christian, and the action against
them encounters a writ of prohibition, because the debt is
not mentioned in the will (n° 162). It appears from these
two decisions that debts named in the will are payable by
the executors and not by the heirs.
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for

tlie

recovery of claims,

principle represents

executors bring suit

is

it

n^ain

Twice,

deceased.
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heir wlio on

in 15231

and

15233,

the ecclesiastical court against the

in

debtors of the deceased, and both times they are met by a
writ of prohibition (n° 550, 810).
But this prohibition re-

no longer upon an absolute intransmissibility of the

lies

claims to the executor;
tive.

The

this intrjinsmissibiiity

is

only rela-

executors are barred from their action, because

the claim has not been judicially established or acknowledged

during the

of being bequeathed.

and therefore was incapable
This view is confirmed by a note to

a judgment of 1231.

" Nota quod in extremis non potest

testator's lifetime,

quis Icgarc actioncs suas, et
fucriint

nee

rccognita

in

maximc dc
vita

dcbitis

debitoris."

que pctita nnn

Bracton

thus

seems to concede that the claim of the deceased might be

had been acknowledged
and he gives as a reason
that the claim so acknowledged constitutes part of the goods
of the testator and is transmitted with them.'
In fact the
Notebook shows on two occasions executors recovering, withSo,
out any question being raised, claims of the deceased.
in 1231, we find testamentary executors vested with a claim
secured by a mortgage, and granting to third parties some
transmitted to

during the

his

executors,

if

it

lifetime of the testator,

rights in the land thus pledged.^

Bracton, embodying in his treatise (written between 1250
and 1258) the decisions referred to in his Notebook, as 3'et

De lepibus, ed. Travers Twiss VI p. 212; and Ca.ses No.
This distinction l)ctwcen claims
550, G81, in his Notebook.
wliich have been the subject of judprncnt or acknowlcdpmcnt, and
It is also found on the Conothers, is not peculiar to the Rnplisli \nw.
tinent ; b\it it is notewortliy, that the Rngbsh law which in principle
has rejected without distinction any assifjnnient of <-laims, admits the
distinction in question only in the matter of testamentary executorship.
This can be explained only on the theory that Knplish custom reparns
the executor not as an assignee, but as the representative of the deceased.
" Bracton's
Notebook No. 3S1, 559. The morlpape here seems to
pass like a chattel into the hands of the executors; which is surprisinp,
since at this time the creditor is ordinarily a feoffee of the mortpaped
land, whose estate, iipim his death, passes to his heir.
Only in equity,
the heir is reparded as trustee for the executor or administrator of' the
mortpapee: Williams, Ueal Property, 513. Perhaps this is the case of
n mortpape created by a term of years, for the term of years is a chattel
'Bracton,

10:?,

3-25,

which passes to the executors or administrators of the termor.
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the true representative of the deceased.*

Yet we must ask whether at that time the development has
not considerably advanced beyond that stage.

Gascony

1252

of liliQ and

The

rolls

of

regard the testamentary

sccni to

executors as the active and passive representative of the
testator.

True,

compromise between the King and one

in a

of his debtors (No. 34:1, 367),

it

is

agreed, that

tlic

heirs

of the debtor shall pay his debt, and that the executors shall
dispose of his goods
but we have here a covenant, a spe;

cialty binding the heir, wliich later on becomes necessary in

order to hold the heir for the debts of the deceased. In all
the other cases, action for the debt of the deceased is brought
against the executors (77, 457, 1386). Moreover the executors bind themselves to pay to the King the debts of the
testator that might hereafter be discovered (1820, 2750,
3-187,

3534)

;

their responsibility

is

thus no longer limited

to the debts mentioned in the will and acknowledged by the
deceased.

pay

On

hand the King directs his bailiff 1:0
and not to the heirs, the sums which he

the other

to the executors,

owes to the testator (1672, 3114., 3137).
The wills of the same period show that the clause binding
the testamentary executors to pay all the debts of the deceased has become a common form. It is found regularly in
the wills registered since 1259 in the Hustings Court of
London, and it is generally accompanied by particular directions as to the goods chargeable with the payment of debts.
On the other hand, in 1248, an Archdeacon of York, by his
will, places at the disposal of his executors " omnia sua, tarn
debita, quam uh'ique locorum inventa sint; " which implies a
transfer, without distinction, of all claims of the deceased
in favor of the executor.

^

These illustrations show that as early as the middle of the
13th century, the executor was according to the English
'Ed. Travers Twiss I p. 48?; II 133; 220; VI p. 212.
Sharpe, Calendar of Wills I, pp. 3, 4, 11, 12, 13; Rymer, Foedera I,
p. 495, will of Edward, son of the King of England (1273): "as queus
(i.e. the executors) nus donoms e grauntoms plener poer, ke ils pusint
ordiner. pur nostre alme, de tuz nos beyns moebles e noun moebles, cum
en rendre nos dettes e redrecher les tort ke nus avons fet par nus on
par nos Baliz."
'

'Historians of York III

p. 165

(1248).
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view the true successor to the claims and debts of the de-

and

ceased;

tlie

Knglish common law would have adopted
had not the question of principle

this solution very quickly,

been complicated by a conflict of jurisdictions.
It

was through their connection with the

as testa-

will,

mentary causes, that the " actions of debt " by or against the
executors had been allowed by the courts christian
but this
method of procedure threatened to derange and alter the
;

theory of contracts.

The

courts of the church, under pre-

tence of restraining every breach of promise
indirectly

came

in the eyes

much

'

{fidci laciio),

to validate obligations that were not binding

of the lay courts. Moi-eover, they proved to be
than the lay courts about the proof of obli-

less strict

gations

;

and so the death of the debtor or creditor, by

changing the jurisdictions admissible for the action of debt,
had its effect upon the contracts themselves.
This is the reason why the lay justices were led to contend
against the justices of the Church, with a view to retain or
recover, not a general jurisdiction in matters testamentarj',

but a special jurisdiction
or against the executors.
.siastical

in the

matter of actions of debt by

In order to prevail over the eccle-

courts on this point, the lay courts in their turn

consented to treat the executor as the active and passive
representative of the deceased.

A rapid development transferred from the courts of the
Church to the lay courts the actions of debt to which testamentary executors were parties. A register of writs of the
first years of Edward I shows that there arc some who allow
to the executor a breve de compoto reddendo, and that this
action, being testamentary, belongs to the church. But some
time afterward, between 1279 and 1285, the Articiili cleri
show the English clergy complaining of the prohibitions
encountered in the actions brought against the debtors of
the deceased by testamentary executors in the ecclesiastical
courts.
The advisers of the King answer that the executor
must not occupy, as against the debtors of the estate, a better
position than the testator himself; in the courts of the
church, the executor might prove the debt " per duos teste*
'See above, on

this matter, vol. II, p. 301.
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minus iiloncos,^' while tlie ilcffiidant could not dcfciid i)y the
oath and the other methods of defence admitted by the temporal courts, and would thus find his position impaired by
the death of his creditor.'
It is certain that even before 1285 the temporal courts
assumed cognizance of actions of debt brought by or against
for at that date the Statute of Westminster
executors
Second gives executors in the temporal courts t!>e breve de
compoto reddendo (13 Ed. I, c. 23); at the same time, it
requires the ecclesiastical Ordinary, successor to the goods of
an intestate, to pay the debts of the deceased " in the same
manner as testamentary executors (c. 19)." Thus the executor becomes in the temporal courts the active and passive
representative of the deceased. No doubt, in 1287, the synod
of Exeter (c. 50) excommunicates debtors of the estate who
prevent testamentary executors from prosecuting their
claims before the courts of the Church.
But these protests
are of no avail. About 1290, while Fleta, under Bracton's
influence, seems wavering, ^ Britton is quite positive
though
testamentary causes belong to the courts of the Church,
nevertheless the actions of debt belong to the temporal courts
exclusively.^
From about the same time, the Year Books ^
and the Rolls of Parliament ^ leave no further doubt. The
debts and claims devolve upon the executor; and the actions
to which they give rise belong to the temporal courts.
Thus the English temporal jurisdictions, following the
example of the courts christian, established the active and
passive representation of the testator by his executors. The
heir is no longer held for the debts of the ancestor, unless the
latter has covenanted for himself and his heir, later on called
a specialty binding the heir.*
;

:

Raine, Historical papers and letters from the Norttiern registers.
43, p. 71 (1279-1285), §3.
II 57, § 13 seqq. II 62, § 8 seqq.
» Britton c.
29, § 35.
21 and 22 Ed. I, p. 259 (1293),
•Y. B. 20 and 21 Ed. I, p. 375 (1293)
33 and 35 Ed. I, p. 63, 69 (1305) ; 30 and
p. 519 (1294), p. 599 (1294)
31 Ed. I, p. 238 (1302).
"Rolls of Parliament I. 43, 47a, 107, 164, 197 s.
"Already the Fleta clearly indicates this principle: Fleta II 62, §10.
But see Stat. Westm. I. c. 36; Stat. Westm. II. c. 35, which admit subsidiarily an action against the heir, si executores non sufjiciant.
'

No.
'

;

;

;
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was

in

tiie

The

actions which are

debtor or creditor are not yet numerous.

connection with the action of debt, that

in

the

course of the 13th century the struggle was fought out,

between the heirs and executors, then between courts
and courts temporal. The breve de compoto red-

first

christian

dendo, which the courts christian Iiad endeavored to secure to
the executors, was given them by the lay courts after 1285.

But

the actions founded on injury to the person or property

of the testator or on injury done by him remained absolutely

The English law applied rigorously the
moritur cum persona.
A scries of

intransmissible.

actio pcrsoncd'is

rule:

reforms, leaving the principle intact, restricted the scope of
its

The

application.

first

step in tiiat direction

affected

the executor's active representation, and was taken in 1330
by the famous statute of Etlward III " de bonis asportatis
in vita testatoris," which gave to the executors the action of

trespass that had accrued to the testator by reason of dam-

age done to his personal property {bona ct catalla; 4 Ed. Ill,
This statute was later on interpreted most liberally;
c. 7).
but it extended neither to injuries done to the person of the
testator, nor to damage done to his real property-.
On the
other hand, as regards the executor's passive representation,
actions founded

in

tort

became extinguished (according to the

doctrine of the ^liddle Ages) with the death of the

wrong

was only conceded that the executor might be held for
the benefit (in money or goods) received by the wrong doer.
Only in the 19th century was an action given against the
testamentary executors for the damage done by the testator
within six months prior to his death, to the property (real
or personal) of a third person; and on the other hand, an
action on behalf of the executors for damage done to the
real property of the testator within six months prior to his

doer

;

it

death.
As regards actions founded on personal injuries,
they have remained practically intransmissible, both in favor
of and against executors.

Even

in

contractual matters, the

transmission of claims and debts to the executors had not in
the 13th century the importance which

it

subsequently as-
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;

for

it

must be rcincinhcrcd

tluit in
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tlie

the system of contracts at the end of the 13th century

was

very iniperfoctly developed.

Thus

came to make the execuand passive representative of the testator.

the Englisli law gradually

tor the active

Claims and debts of the deceased devolve on him, as the}' did
a resemblance noticed by English
on the heir in Rome,

—

writers.'

But what happens,

if

creditor of the deceased

the debtor of the deceased or the
is

the executor himself?

What

will

from the concurrence in the same person of the two
capacities of creditor and debtor?
The English common
result

law has not hesitated to accept the extreme consequence

in-

volved in the idea of representation: the claim of the executor

against the deceased, his debt to the deceased, becomes exby merger. The English writers while not using the
word, state the fact. If the testator appoints his debtor as
tinct

executor, he thereby releases the debt.

For a

claim, the

Eng-

nothing but a right to recover a sum of
money by action. Since the executor cannot sue himself, the
appointment of a debtor to the office of testamentary executor of his creditor suspends the right of action arising
from the claim. But when an action is suspended voluntarily
by the person who might have brought it, it is regarded as
permanently extinguished.
If the testator appoints his
creditor as executor, the doctrine of the common law is more
complex
as soon as the executor gets possession of the
lish writers say, is

:

assets of the estate, his claim becomes extinct

;

and

are co-debtors, the creditor can no longer sue them.

if

there

But the

English law gives to the executor a right of retainer;

may pay

creditors of the

Such

is

he

himself out of the assets, in preference to other

same rank.

the doctrine of the

introduced?

common

law.

When

was

it

We

cannot tell. English custom has conferred
upon the executor exorbitant rights, without it being pos-

sible to follow the stages of the evolution.

*

Doctor and Student,

called executor."

I, c.

19:

"the

heir,

who

in the English

law

is
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likewise

The

bestowftl of

assumed

character than

in

tlie

residue

the English

tliat fjivcn to

liuv

it

ii

upon

executor has

llio

much more pronounced

by the customs of the Conti-

one hand, while on the Continent a formal
nent.
On
of
will
is required in order that the residue may
clause
the
to
the executor, at common law the residue of the
helonf^
tiie

him as of riglit. On the other hand, while
customs the residue is handed to the executor merely for the purpose of distribution, at common law,

catalla belongs to
in the continental

the residue belongs to him, and

This
law;

is

yet

lie

retains

for liimself.

it

one of the best established rules of the common
its

origin

is

obscure.

The

iMiglish wills of the

13th century rarely contain a residuary disposition
as a
rule they are made up of a number of particular bequests.
What, then, becomes of the residue? In the silence of the
authorities, a positive reply is impossible.
Yet the thought
occurs that the same reasons that have kept the heir of the
real property from any administration of the catalla must
also have rendered difficult any claim of the heir concerning
the residue. The heir of the real property must have very
rapidly lost all relation to the catalla, from the point of
view of the residue as well as from any other.
It is true that wife and children have a right to a part
of the catalla: but just because this part is fixed by custom,
;

is difficult

it
i.

for

them to

the residue, and

e.

in the

it is

raise claims to the " dead's part,"

very probable that this part, even

absence of a formal clause in the

will,

was expected

to be applied entirely for the good of the soul of the deceased.
It

is

also possible that the rules relating to the assign-

ment of the " dead's part " to the executors have been influenced by rules relating to its assignment to the administrators (who also, at that time, were called executors).
The
administrator

why should

may

dispose of the dead's part of the deceased:

the executor, chosen by the deceased and enjoy-

ing his confidence, not have the same right?

As soon

as the

executor has distributed the legacies expressly given by the
deceased, he finds himself, as to the residue of the " dead's
part," in the same position as the administrator.
«

[P. 503.]

We

there-
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fore believe that in tiio 13th or 14th century (beginning at
a time which it is impossible to fix now) the executor had
tlie power, in the absence of any testamentary clause, to dis-

tribute for the benefit of the soul of the deceased the residue
of the " dead's part," without having to restore it to the
heirs of the deceased.

But we are here as yet far from the final result reached
by the common law, for: 1. The executors cannot dispose
of the residue of

all

" dead's part."

2.

the catulla, but only of the residue of the

They may not keep

themselves, but must distribute

it

that residue for

for the benefit of the soul

of the deceased.

And

first,

as

pose freely of

we have seen above, the testator cannot disIf he leaves a wife and chil-

all his chattels.

dren, he can dispose only of one third

;

if

children, he can dispose only of one half.

he leaves a wife or

Hence the exec-

utor's right can extend only to the residue of the third or
half, the

the

" dead's part."

widow and

children.

The

other parts he must restore to

But the

widow and
from English custom,
what time the transformarights of the

children have gradually disappeared

without

it

being possible to say at

tion took place.

As

early as the 16th century the division of

the cat alia into two or three parts ceased to exist in a great

portion of England, while

it survived until the 17th century
London, Yorkshire, and Wales
only at the end of the
17th and the beginning of the 18th century several statutes
brought uniformity to the English law on this point.

in

:

Moreover, even with the limitation mentioned, the residue
he was
free in the hands of the executor
not allowed to keep it for himself. He had to distribute it
for the benefit of the soul of the testator.
His large powers
over the residue were like those of an executor in the continental law to whom a formal clause has given the right to
distribute the residue
he was a distributor, and not a beneficially.
This resulted at first from the very nature of the
" dead's part," the third or half reserved to the deceased.

was not absolutely

;

;

The

division of the succession did not contemplate the enrich-

ment

of the executors, but the benefit of the soul of the de-

ceased,

and that third part,

in the absence of a

contrary
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must be devoted to pious works. This appears from
numerous wills of the 13th century; whenever these instruclause,

ini'nts

speak of the residue,

distribute

The same

it.'

the executors receive

and they

will

it

is

still

to charj^je the executors to

true

in

the 14th Century:

residue to distribute, not to keep it;
" in pcricido ammornm suariim ";

tiie

they must distriljutc

is

it

answer for

it

before

God

'*

(";/

trcmciido ju-

English councils and synods
prohibit the executor from keeping, on whatever pretence,
The synod of Worcester
the goods of the succession.

dicio."

At

-

this time also, the

(1240), c. 49, the council of Lambeth (1261), the synod of
Exeter (1287), c. 50, and the council of London (L'^^S),
c. 7, declare that the executor has no right to retain any
part of the goods of the deceased, save as creditor or legatee.
At most the bishop is permitted, when the succession is considerable, to allow the executor a small remuneration pro
ips'ius labore.

We

find,

however,

which increase

in

in

number

the 14th century, in several wills
as

we approach

the end of the cen-

tury, legacies of the residue by which the testator transmits
this residue, not to

One

fact

is

be

distril)utc(l,

but to definite beneficiaries.

while in France these dispositions

to be noticed:

were made for the benefit of third parties other than the
executors, in England, in the great majority of cases they
are made to the executors themselves, or to some of them. Bj'
virtue of such clauses the executors take the residue, not to

distribute but to keep

it.'

the legacy of the residue
as such,

is

Moreover

in

some instruments

expressly given to the executor

and the testator takes care to declare formally that

who is also residuary legatee, will not take
upon himself the execution of the will, he shall not be allowed
if

the executor,

'

Rrnrton's Xotohook. No. 550 (1331); Historinns nf York, III
(12+8); Mndox, Formulnre Xo. 771 (1295); Sharpe, Cnlcndnr of

p. Ifi5

Wills, p.

1,

3, 5. 4S.

MVills nmi Inventories, I Xo. Ifi (1313). No. 25 (1335). Ko. 20 (1372);
No. 31 (137H): No. :« (13SH); M.idox. Forniiiliire No. 771; Testnnient.T
Klmrneensln, I No. 1 (131fi). No. 5 (1312). No. 70 (1375), No. 149
(13!)3); Historians of York HI p. 271 (\%19).
•M.ulox, Formnlare, No. 773 (1326); Wills anrl Inventories, I, No.
21 (13.31); No. 26; No. 30 (1.372); Testnmenta Ehorneensia. I No. 3
(13H); No. 4 (1342); No. 6 (1343); No. 7 (13^14); No. 13 (1S16); No.
144 (1393); No. 8; No. 12.
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So in ISQ.") a widow has appointed her
son as " chief executor " and has bequeathed to iiini the re-

to claim his legacj'.
sidue of her goods

;

but she adds that

if

her son siiould refuse

execution, the residue shall be distributed

among

the other

executors.*

As these instruments prove, the English custom, at the
end of the 14tli century tended to regard the two capacities
of testamentary executor and of residuary legatee as tied up
with each other. At what moment did this usage become a
rule of law.'
We cannot say. We can only state the point
of departure of this development, and its final outcome.
This final outcome is clear. If the deceased has not named
in his will a residuary legatee, then according to the common
law the executors must collect the residue of the personal
property, and the}' may apply it to their own use. Their
position

is

in this respect exactly like that of the

whose right may be limited

in fact

Roman

by particular

heir,

legacies,

but who has a contingent claim to the entirety of the succession.
In English law, all disposable goods not charged by
the testator with a fixed application go to the executor and
belong to him as his own. This rule is clearly formulated by
Blackstone: " If there be none (residuary legatee)," he says,
" it was a long settled notion that it developed to the executor's

own

use,

by virtue of

Blackstone's time this rule
conflicts

is

his

executorship,"

set aside in equity

^

and

only when

with the clear intention of the testator, as

e.

in
it

g.

where the testator has given the executor a fixed legacy.
It may even happen that the executor receives not merely
the residue, but all the chattels. In England, as on the Continent, in the ^Middle Ages, a custom grew up for those who,
surprised by death, had not the time to regulate in detail
the disposition of their goods, to
a commissarius, leaving

it

to

him

name simply a

distributor,

to distrilmte at his discre-

This practice, quite opposed
law, is found everywhere in
the 13th century. In 1216 King John, attacked by a sudden
illness, entrusts the ordinatio and disposlt'io of his property
tion the

goods of the decedent.

to the principles of the

'

=

Roman

Furnivall, Fifty Earliest English Wills, p.
11, p. 514.

4, p.

9.

/A.
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to thirteen fixithful friends, leaving to them the care of dis-

In vain did Innocent IV, about IS-tG, declare such

tribution.

and wanted to treat those, who were content
name an crprcssor ct executor, as intestate. The Fleta
and Britton declare that one may leave " simplement sauntz
tostnincnts void,

to

aucune cspecialte

.

.

.

sa dreyne volunte en la distribucioun

do touz ses biens moebles en la ordinounce dc acun ami."

So the mere appointment
tute a

of an executor

is

enough

to consti-

will.'

These executors, appointed without any directions, were,
in the
tels,

13th century, certainly required to distribute the chat-

at least the dead's part, for the profit of the soul of the

But gradually they are allowed

deceased.

retain

to

the

dead's part, then the entire personal property, and thus the

mere appointment of an executor has become in the common
law the equivalent of a bequest of all the personal property
for the benefit of the executor.

Not

1830 is it provided by statute that the executors
regarded
shall be
by the courts of equity as trustees for the
benefit of the persons named in the statute of distributions as
until

takers in case of intestate administration, namely, the next of
kin.
Only in our days therefore has the English law come
back to the rule which never ceased to be observed on the Con-

tinent: the residue belongs to the executor only

if

expressly

by the testator. The Scotch law, as early as the
17th Century, had done away with the extraordinary common law power of disposal, by putting again into force the
tripartite division of the chattels and by limiting to the
" dead's part " the right of the executor to keep the residue.

so provided

But

it is

not our task to trace through modern times the
We have even omitted

history of testamentary executorship.
in this

study

many

features of the institution in the Middle

We

have said nothing of the essential duties of the
executor on entering upon his ofl'icc (burial of the deceased,
probate of the will, inventory)
nor of the rules established
by the English councils with regard to the supervision and
nor of
control of the executors by the public authorities
Ages.

:

;

'

R\-Tiier.

Fleta

1 1,

Fopdorn

T p.

61, 13; Britton

IM; Mntth.
c.

29, §35.

Paris; Chron. maj.

IV

p.

604 et

s.;
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the creation of judicially appointed executors, the adminis-

We

merely wished to sketch
trators cuvi testamento annexo.
the fundamental features which the institution presents on
wished
the common law, and to trace their development.

Wc

same time to indicate the importance of the executorIt is there, what the imt'itutio
ship in the English law.
heredis is in Rome, caput atqttc fundamentwm totius testament'i.
In the 17th century, Swinburne and Godolphin declare that " the naming or appointment of an executor is
said to be the foundation, the substance, the head, and is
indeed the true formal cause of the testament, without which
a will is no proper testament," but only a codicil. There are
at the

even some decrees that say that, without an executor, a will
is

" null and void."
Certainly, the evolution of the institution

new function

in

but the realty,
tell

not closed.

of

deceased for the entire succession.

can

is

1897 has given the executor a
committing to him not merely the personalty
in making of him a representative of the

The Land Transfer Act

The

future, which alone

what the consequences of such a reform

perhaps yet give a new
tution, which, when it

will be,

may

lease of life to the old mediaeval insti-

declined on the continent, retained

such vitality in the English law.

THE RISE OF THE ENGLISH WILL^

75.

By Melville Mauisox Bigelow ^

AS

tlio first

step to any stable theory of the post-mortem

of property, whether by testacy or by
must be observed that the idea of absolute property forever in any particular owner, as in the case of an
estate to a man and his heirs forever, is a fiction,
a useful
fiction probably, but still a fiction.
A grant to a man and
liis heirs forever is a grant to each grantee forever;
the
" heirs " have nothing in the estate granted. The grant
therefore is to the grantee as if he might live forever, which
disposition

intestacy,

it

—

manifestly

cerned
witli

is

and

;

impossible, so far as this present
it Is

life

is

con-

no man can take his property
There can be no such thing then as

certain that

him after death.

absolute property forever, in the true sense of the term.
It

no answer

is

to say that a

live in his posterity,

that a

man

statement
childless

is

man may be

or even, to put the case

liolds posterity in his loins

as nnich a fiction as the one

man

is

;

to say that the owner of property

may

stronger,

for either form of

first

conclusive of the point.

considered to
still

mentioned.

Nor
sell

is it

The

an answer

or exchange

it

*This Essay was first piil)lisliecl in the Hnrvnrd Law Review, 1897,
"
I'ost-Mortem DisXI, pp. 69-7!). under tlie title
'I'lie Tlieory of
position; Tlie Rise of the English Will," luul subsequently formed ]mrt
of a treatise on Wills.
' Professor of law and dean of the faculty of law in Boston Univcrsltv Law School.
Harvard I'niversitv, Ph.D. 1879; Northwestern Univol.

versity,

LL.

D., 189fi.

Othir I'uhlirntion/>: Placitn .•Vncrlo-N'ormannica, 1879; History of
Procedure in England (Xorman Period), 1880; I.eadimr Cases on forts,
1st ed. 187.5, 3d ed. 189,5; Elements of Torts, 1st ed. 1878, 8th ed. 1907;
I.nw of F.'iloppel, 1st ed. 1879, .5th ed. 1890; f.aw of Fraud. 1st ed. 1877,
S(] ed. 1888; Overruled Cases. 1st ed. 1873. Sn)iplenienf, 1887: Cases on
the Law of BiUs, Notes, and Cheques, 3U cd. 1891; Law of Wills, 1898.

;
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for

tliiiig;s

consumable

consume'

tlicn
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lilSE

(if

ho not consumable itself), and

it

sul)stitutc;

tlie
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for in

hand the

the case in

property, whether consumable or not, has not been consumed.
Though it or some substitute might have been used up, as
a matter of fact

it

has been

" absolute " property, or

and

it

is

now

one's

to be disposed

own property "

certainly

power over things, with the

As a mere matter

duration of such power.

may

left,

Tiie answer supposed confuses the notion of

of at death.

of power, a

man

absolutely."
it must be, how is the
worked out.^ With cases

Considered, however, as a theory, as
tiieory of ownership forever to be

of testacy there would be no difficulty

ing with his own, and acting

;

in person.

the testator

is

deal-

In cases of intestacy

the theory can only be worked out upon the idea of an implied

agency

in the

State

;

the State acting for the owner

But it is
upon a footing

in case of his failure to dispose of the property.

plain that such an agency can only stand

wholly unique and unlike any other.

In the

first

place the

supposed agency would be confined, as a matter of fact at
least, to giving; it would not extend to selling or otherwise
contracting. In the second place the supposed agency would
go into operation where recognized agency ends, with the
death of the principal. And in the third place the agency
would be irrevocable. Agency cannot be stretched to such
a point. And the same will be found true of any other term
that may be used to do duty for the idea of acting for one

who

is

defunct.

On what support

then can a stable theory of post-mortem

disposition be placed.'

Discordant answers have been sug-

gested.

One answer
ownership

in

is,

that the

a grantee,

is

title

to property, subject to life

in the State,

and, but for the fact

that the State has thought best to allow such grantee to

designate the course of the property after his death,

it

would

always revert to the State upon the death of the grantee.
This view of the case, it may be noticed, has nothing to do
with original ownership in the State, except inferentially
it

proceeds upon the notion that the State has some sort of
its grantee in fee and

reversionary right upon the death of

772
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of each of his successors in ownership, because in the nature
The theory
of tilings no iimn can hold property forever.

moment

of perpetual ownership collapses the
test,

according to

this view.

I

it

is

put to the

hold to myself and

my

heirs

grant declares; but after my death the property becomes the State's, though the State allows mc, by
some sort of agency, to dispose of it. That fact, however,
has no bearing upon the soundness of the theory of State
forever, the

ownership.

What

then are the facts upon which this last named theory
support ? And how does the theory work out

rests or derives
its

result?

These questions

in order.

Intestate laws strike one
disposition of property

first.

The

State regulates the

at the death of the

owner

if

the

owner fails to dispose of it. And it may be noticed that the
owner may so fail, not merely by nuiking no attempt, but
by making an attempt that does not conform to law. How,
it might be urged, can the State interfere in such a way
except upon the footing of ownership? The act of disposiIf the State does not become
tion is an act of dominion.
owner at tlie time of the State's action, then the State cannot give the property, except by an exercise of arbitrary
power, which means robbery. Again, if the State does not
acquire ownership at the death of the grantee, who does?
Not ordinarily the next of kin, in the case of personalty;
in

most cases

'

the State hands the property over to the
Not the heir, it might be said,

executor or administrator.

even in the case of realty

over to him.*

The

State

;

.so

the State hands the property

hands the property over even
though tliere is no rea-

against specific legatees or devisees,

son in the nature of things

why

the legatees or devisees

might not take directly subject to the claims of creditors.
' Wherr,
in ttir iil>.scncc of dclits npninst the csfntc, the property is
found, nftor the liitc owner's (leiith, in the hands of one who windd he
entitled to it, one need not fnke out h'tters of ndnnni'itrntion in order
to nequire title.
That is prol)idily tlie effect of Enplish statutes.
'The .State, however, hands the property over to the exee\itor, administrator, or heir as representinjj the deceased; hence the State cannot
l)e snid to act as owner in the transaction except in so far as interfering
may he considered an act of dominion, and so of ownership; with wliieh
point compare the law of trover. The suggestion as to the heir is of
course pure nssumpUon.

;
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Another fact

nmy

whicli

State owiiorslup

is

be deemed to support

connected witli what

is

tlie

called
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idoi of
title

by

occupancy.
The taking of really vacant property would
seem to give to the taker ownership i)y natural right. But
we are told that " this right of occupancy, so far as it concerns real property
hath been confined by the laws
.

.

.

of England within a very narrow compass."

have been allowed,

^

It seems to

property, even at the

first in hut
an estate for the life of another
("pur autre vie"), the tenant dying during the lifetime
of that other person ("cestui que vie"). In such an event
an}' one might enter upon the land and hold it during the
unexpired period of the estate, that is, until the death of
" cestui que vie." But this right was reduced almost to
nothing in the seventeenth century by statute.
That is,
according to the view of State ownership, the State acted
upon the principle or belief that the ownership had never
been vacant
the entry of the new occupant was by mere
permission, which the State now withdrew.
A more particular case, looking it may be thought towards
State ownership, may be brought forward.
Statutes exist
touching any right of adopted children to inherit property
of their parents by blood.
Whether such children can so
inherit is determined by statute
the State, it may accord-

a single

in real

case, namely, in

;

;

To the suggestion
that adopted children have no " natural " right to the property of a deceased parent by blood, the answer has been
given from the bench that the suggestion is idle " for the
ingly be supposed, gives or withholds.

is perfect and complete "
being " not a natural, but a statutory right."

reason that the statutory right
heirship

Hence the State may increase the number of a man's heirs
and cut down the shares of the others accordingly. ^
These are a few out of many like instances that might be
mentioned
but all may be comprehended in the statement
that both intestate and testate disposition of property is a
matter of statute
in other words, of regulation by the
State.
The State, it may therefore be thought, must be
;

;

'Blackstone,
=

Wagner

v.

II. 257.

Wagner, 50 Iowa, 532; Abbott's Cases,

p. 123.
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or at any rate

and therefore

besides, the State Hves or

it is

expected to outlive the

fulfils

by

possibility

the

may
life

live forever,

of individuals,

requisite

(hiration.

and his successors have permission
or appointment, so the argument would run, to act instead
Aiul

tlie

State's grantee

of or for the State in disposing of proijorty to pass at their

death.

We

have, then, according to this theory, State own-

agency in the holder as a supplementary theory
by which disposition post-mortem is worked out. Can this
doctrine be put aside."*
The question may be answered indirectly in the course of
propounding another, and wliat appears to be the true, theership, with

ory of law; which

may

be put thus:

In the case of intestacy

the State acts as an intermediary, in behalf of the public
If no provision for the disposition of the property
were made, the property' at the death of the owner would
become vacant, and a scramble would be apt to follow, the
result of which would be as likely to be imdesirable as the
To prevent the property becoming vacant, the
contrary.
intestate, accepting a virtual offer by the State to act upon

welfare.

certain established terms, to wit, the intestacy statutes,

— commits

for in effect these are only an offer,

the property to the State, to distribute

In this view the intestate has a well founded
disposition which the State proposes

is

or leaves

upon those

it

lielicf

just and

—

terms.'

that the

may

save

'"Occupancy," snys Blnckstonc,

II. 357, "is the tnking possession
things which hcforc bclonpetl fo nobody. Tliis ... is the true
pround ... of nil property.
Rut when once it was apreed that
cvcrythinp capnt)le of ownership should have an owner, natural rra<;on
suppcsted that he who could first declare his intention of nppropriatinp
nnythinp to his own use, and
actually took it into possession, sliould
therein' pain the absolute property of it;
quod nulllus est, id
ratione naturali occupanli conceditur."
Speaklnp of estates pur autre vie. Fry, ,1. says that when such an
estate " is piven to a man, or to him or his heirs, tlie most he can take
is an estate for his own life, and any one who comes in after him takes,
(Iripinally, any one
not throuph him, but as occupant of the estate.
who pleased was allowed to scramble for the occupancy after the death
of the first taker, but this was found to be so inconvenient that he was
allowed to a]>point liy will n special occupant. But still every one who
came in after the first taker came in as an occupant, and not as derivinj^
title throuph him."
In re Barber, IH Ch. D. (i>t, fi?7.
This fairly represents the state of thinps which the laws in peneral
concerning postmortem disposition of property arc intended to prevent.

of

ttinse

.

.

.

.

.

.

.

.
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trouble,

and possibly cmbarrnssnioiit nnd

rience shows that in point of fact

tliis

fiiihirc;

true

is

in

lib

and expemost cases,

where attention has been called to the matter at all.
In the case of testacy it would seem at first that a theory
actually prevails that the testator, in disposing of property
owned by him absolutely, is disposing of his own, as much
as

when he gives or

sells

to take effect in his lifetime.

looking below the surface, this

may

after

But

be considered

all

as merely concealing a distinction between ownership and

The idea of testate disposition, when closely examappears to be no more than this, that, whatever may
be true of ownership in the sense of holding and enjoying,
a person's title maj^ run on after the death of the person
having it, wherever the grant or devise is to him and his
heirs.
Title accordingly means authority to dispose of; in
that sense, obviously title may be severed from ownership,
and indeed have no connection with it.
It may be objected that this is using the word title in a
sense out of the ordinary, and making it do duty for an idea
foreign to it. But that is not true, as appears from the legal
phrase " right and title to convey " at any rate, the word
title.

ined,

;

is

easily capable of the

derstood accordingly,

meaning given to

it is

and when un-

it;

consistent with the fact that own-

ership, in the sense of having

and controlling

in the

name

of ownership, comes to an end with the owner's death, even

though he holds " to himself and his heirs forever."
That fact should be emphasized one's ownership or having necessarily comes to an end with death. What would
then happen but for a power of disposition resting somewhere, where it could and ordinarily would be exercised so
as to preserve and help on the social instinct which seeks
to draw men together in the State,
that has already been
suggested.
The property would become vacant, and, ac;

—

cording to its value, a thing to be scrambled for. Society,
the very purpose and product of the social instinct, would
be pulled apart upon the death of the
propert}' enough to excite a scramble.

catastrophe the absolute owner has "

make a

will,

as the one most likely

first

To

man having

prevent such a

" or authority to
to act in accord with
title
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and

in event of his failure to net,

the

State exercises the nuthoritj'.

Thus

disposition

hy testacy nnd disposition hy intestacy

stand upon the same footing and are expressions of the same
deep purpose, to wit, the prevention of a vacancy and the
is

the very foundation of society and order,

the social instinct.

They do not express any theory of State
The individual

failure of wliat

or individual ownership of property forever.

in the case of testacy, the State in the case of intestacy,

is

an intermediary.
If

the question

still

is

from what source emanates

raised,

the authority which confers ownership upon devisee, legatee,

or distributee, the answer
of disposition
it

is

is,

the social instinct.'

The power

conferred upon the owner or upon the State;

does not emanate from either.

Nor

does

it

emanate from

the social instinct as fictitious owner of the property

power

is

;

the

the expression of the social instinct as a social and

Ownership

not a necessary condition
maintain the social order,
power or authority, without being synonymous with robbery
or injustice, may act and confer ownership. So it does act,
political necessity.

to

it

conferring ownership.^

is

is

To

conceived, in the matter of post-mortem disposal of

property.

make against this theory that in early times>
among our Germanic ancestors, property always fell to
It does not

heirs after the tenant's

death;

that

is,

that a property

owner could not make a will having any force or effect in
regard to the descent of the property. For, to put the case
in the usual way, the property belonged to the family, as a
while the family continued, the comsort of corporation
munity had nothing in the property. It is a different way
;

of putting it, but it is probably true, also, to say that the
property fell from father to child rather than, through a
vacancy, to the man who could first lay his hands upon it.
'Thorp lies the very source of Inw; law is only the drnwinp nnd
kcopinp men topether in society,
the fiilfilllnp of the social instinct.
'Tlmt wns
"marvellous thinff" in the fifteenth century, when it
wns first seen that a mere direction to nn executur to sell Inntls, which
belonpcd by descent to the heir, could when acted upon l>y sale confer
ownership. It was drawing "fire from a flint when there was no fire
in the flint."
Year Book, 9 Hen. VI. 21 b. But it is no marvel now.

—

ii

;
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was better

It

the

onlj'

tliat

the late tenant's kin siiould have

community had

interest the

see that the kin did

have

it.

That

the

community was, however, the

tion

;

not to regard

it

in

it;

777
and

the matter was to

interest on the part of

interest of self-preserva-

would be to invite anarchy to tear

societ}' to pieces.

It is obvious that the same was true in feudal England,
when the right to make wills, admitted and practised of
goods and chattels, was cut off in respect of land.' Except
as original source of right, with right of escheat on failure

was not deemed owner, resuming its own
making a gift of the
upon
taker.
It
acted
then
to
the
next
as before, and as
property
intermediary,
present
time,
as
an
to
see
that the social
at the
was
perish.
The
transfer
made
a transfer
fabric should not
or
power,
not
gift
an
owner.
the
of
by rightful authority
of heirs, the State

the death of the tenant, and then

Such appears to be the actual theory of the law.

Still

probably true, as has already been observed, that in the
earlier period of the races which later became English, wills
were not in use. The appearance of wills in the Germanic
codes (the Leges Barbarorum) of a later time, was due to
contact with Roman jurisprudence, and was borrowed from
it is

that source of civilization."

In the earlier period A's cattle,

to A's heirs, if he had any
This fact directly raises another
sort of question which the theorj- above presented naturally
suggests, namely: Intestate disposition being the rule, how
Whence it came has
did disposition by will come about.'
already been noticed
it was the gift of Rome's expiring
civilization to Rome's rude conquerors, awakened at last,
by closer contact with that civilization, to a better life.*

upon A's death, regularly passed

A

could not prevent

it.^

;

Wills of land were lawful and in constant use in England before the
conquest (1066).
= See Maine, Ancient Law, c. 6, p. 189; Abbott, p. 19.
'"A\Tien the phenomena of primitive societies emerge Into light, it
seems impossible to dispute a proposition which the jurists of the seventeenth century considered doubtful, that intestate inheritance is a
more ancient institution than testamentarv succession." Maine, Ancient
Law, c. 6, p. 189; Abbott, p. 19.
* As to the nills in the Germanic codes, " they are almost certainly
Roman. The most penetrating German criticism has recently been di•

Norman
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come to be allowed? Equalnmle children, and indeed ainon;^ daugh-

But

hoxc did the milking of wills

ity,

lit

least iimorif^

was the inveterate principle of

ters in the alisencc of sons,

the

Germans

tlien

MARRUGE

in their

original abodes north and cast of the

conquering eagles of Rome.'

Wills necessarily implied

inequality.

The

process by which wills came to be recognized appears

The

to have been as follows.'

earliest

Germanic ancestors were based,
of kindred near enough, that

lawful wills of our

(1) upon failure
within the family, to take

it

is,

seems,

by the regular method, intestacy; or they were (2) gifts of
property to which such kindred had no direct claim. To
find the evidence for the first of these cases would take us
too far afield into early Germanic usage; for evidence of
the second, it is not necessary to go back to the earlier home
of the English people.

It

is

many

true,

still

centuries after

Norman England.

Lands acquired by
inheritance as family domain were considered more or less

the migration,
like entailed

had a

in

property, that

is,

property

in

which the " heir "

legal interest in the lifetime of the tenant, so that the

heir's consent

was necessary

to

The words

of inheritance

in

his heirs,"

*

any transfer even tnter
our modern deeds, " to

vivos.'

A

and

were, in their Latin form, " et suis ha?redibus,"

first

brought into use

the

eleventh

in

century,

England

following

in

the twelfth or late in

upon

the

establishment,

towards the close of the eleventh century, of the
(English) feudal tenures, in the case of feoffments or gifts
of fiefs or feuds by lord to tenant. At the same time, it may

effected

rcctcd to these Lcpcs Bnrliarorum. the prent object of investigation
beiiip to detach those portions of each system which formed the customs
of the tribe in its original home from the adventitious ingredients which
were borrowed from the laws of the Romans. In the course of this

process one result has invariably disclosed itself, that the ancient nuWhatever testnmentary
cleus of the code contains no trace of a will.
law exists has been taken from R<inian jurisprudence." Maine, >il »uj>ra.
* Preserved
in Kent in Gavelkind, well called the common law of
Kent.
'See .Sir H. S. Maine, in the sixth chapter of his .Ancient Law; also,
Abbott's Cases, pp. in et teq., where Maine is quoted at length.
' It
is possible, though but barely jiossilile, that there still survived
a notion of tl)e family as a corporation.
'The author is now using a note of his own to the fifth American
edition by him of

Jarman on

Wills, II.

33-2.

"
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be noticed, in immediate connection witli these words of inreciprocal words declaring that the fief or feud
was to be held of the feoffor " and his heirs " were introduced into the (oral or written) conveyance. The feoffment
contomj)lated a relation forever between the donor and descendants and the donee and descendants.
lieritiince,

In the times referred to, the " heir," as we have said,

deemed himself

in

some sort included

of the lord, either as quasi tenant in

in

tail,

the original gift

or as having some

other interest of which he ought not to be deprived without
his

In other words, the heir considered that he

consent.

took, in

modern phrase,

b>'

purchase.

But the case was

different in regard to lands

which the ancestor had himself
added to his estates by acquisition of his own.* With property so acquired the right of will-making, in regard to land,
practically begins.

Testamentary disposition of personalty was everywhere
earlier, though not in western Europe, without im-

much

portant limitations.
In the latter part of the thirteenth
century Glanvill tells us that a man's goods were to be di' In the Custumal. known as the Laws of Henry
the First, a hook of
the first half of the twelfth century, it is said that one who has bookland (land of inheritance conveyed by writing) from his " parentes
should not convey it away from his family. Henry I. c. 70, § 21 Placita
Anglo-N'ormannica, Introd.. 44, 45, note.
In the reign of the same
king (1100-1135) a son confirms, or rather makes anew, a gift of land
made by his father to the Church, which had been adjudged good against
the son. Placita Anglo-Xorm., 138, 1£!9. See also Hist. Mon. Abingdon,
II. 136, anno 1104.
,\bout the year 1160 the Abbot of .\bingdon sues
a tenant named Pain " cum filio quem haeredem habuit " to recover fiefs
forfeited, as alleged, by the father.
Pain " et filius suus " entered into
a concord with the abbot, and so terminated the suit. These were cases
of gifts to the donee and his heirs.
Writing some twenty-five years later, Glanvill says that a man may
make a will in his last sickness, "with the consent of his heir"; that he
cannot " without his heir's consent " give any part of his inheritance to
a younger son; and that he cannot disinherit "his son and heir" even
as to land which he (the father) has bought, though if he have no heir
of his body he may do as he w-ill with such land. But he may convey
a reasonable part of purchased property without consent of his bodily
;

heir.

Lib.

7, c. 1.

fief did not long survive the twelfth centurv. though traces of it appear in Bracton, who
wrote in the reign of Henry the Third. See Lib. 3, c. 6, fol. 17 b. The
which greatly
word "assigns,"
to the feoffee, his heirs and assigns,
helped alienation, was introduced into the feudal gift early in the thirteenth or late in the twelfth centurv.

This special relation of the heir to his father's

—

—
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vided into tlircc cqunl piirts, one for his heir, anotlicr for

widow,

be

tlif tliird to

ftt

liis

own

disposal.^

If

lie

liis

died with-

out a wife, he might dispose of one half, the other half pfying to his children if any; if he had no cliildren, his wife,
he liad a wife, was to have

if

lialf

and

;

if

ho ched without

wife or cliildren, he might dispose of the whole.

Subject to

differences of local custom, this continued to be true until

the time of Charles the Second.^

By

this

time personalty

might be disposed of by will freely in the greater part of
England,' the claims of the widow having continued, how*
ever, after those of the children had disappeared.
The rise of primogeniture under feudalism in the Middle
Ages appears to have created the occasion and demand for
testamentary disposition. Originally, that is, before the fall
of the Roman Empire, children among the German races, as
wc have seen, took equally primogeniture, which of course
;

was a thing of slow and gradual
growth, beginning here and there with the feudal tie among
the conquerors of Home, and finally spreading over Europe;
though not without admitting in various places some different custom, such as borough English, the converse of
destroyed

all

equality,

primogeniture, but equally

among

And

the children.

practically disinherited

all

fatal

to

the

idea

of

equality

now, " as the feudal law of land
the children in favor of one, the

of property which
might have been equally divided ceased to be viewed

equal distribution even
[still]

as a duty."

^

And

•Glnnrill, Lib. 7,
26, of

Henry

Fletn,

I,ih. 2, c.

III.,

c.

the

of those sorts

way

to carry out the owner's wishes,

See Maptin Chnrtn of John (A.D.

5.

lOlfi, c.

57, S 10.

121fi), c.

21, 1217, c. -21, 122+, c. 18; Brnrfon. 60 b;
So some fifteen yeiirs liefore Glnnvill, in the

Constitutions of Ciishel, r. 6 (.V. D. 1172), introchicinp Knjilish Inw into
Ireland; l)ut snyinjt "ehilflren" where Cilnnvill says "heir." Giraldus
Camhrensis, Concjiiest of Ireland, I,it>. 1, c. xxxiv. Mapna Charta, Ilrneton and Fleta, xit nuprn. and Uepiani Maj., Lib. 2, c. 37, also say "ehildren " instead of "heir." This easts n donbt npon the text of Glanvill;
is it Iil<ely tliat primopeniture made sueh a preat ndvanee as that indicated l)y Glanvill. within a few years, and then, within another short
time, fell baek to its old position?
•See niaekstone, II. 191.
* The older
usape of the eommon law, in favor of the widow and
children, prevaile<l lonper in Wales, in the province of York, ond in

London.

Ihid.

Maine, Ancient Law,
•Maine, c. 7, p. 917.

*

c.

7, p.

217; Abbott, p. 26.
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as a priic'ticiil matter of method, was pointed out by
jurisprudence and usage. The clergy produced the
will,

and used

will

has

feudalism."

On

as a model for the purpose
called

IiuikI.

The

added that primogeniture did not como into

operation in England until after the
the Continent, however,

earlier;

in

" an accidental fruit of

^

It should be
full

it

accordingly been

Roman
Roman

lience

we must turn

it

Norman

to

conquest.

sway much
the Continent, as we have

had gained

full

done, to find the statement true that testamentary disposition was due to primogeniture.^
' Ibid.
On the various stages of the English will, see Pollock and
Maitland's History of the English Law, II, 312-353. That subject is
beyond the present purpose.
' Wills still appear to have a close connection in England with the
position of the eldest son.
It is stated that wills are frequently used
there to aid or imitate that preference for the eldest son and his line
which is a general feature in marriage settlements of land. Maine, ut
supra. For the process and stages by which primogeniture came about,
the reader is referred to the passages in the chapter in Maine's Ancient
Law, above cited, and to the extracts from the same in Abbott's Cases,
pp. 26-28.

-
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MARRIAGE AND niVORCE UNDER ROMAN
AND ENGLISH LAW
By Jamks
I.

INno

all

BiiYCE

Introductory

communities that have risen nut of the savage state,
is at once so universal, and also so

legal institution

funtlamcntal, a part of their social system as

None affects the inner
so many ways, ethical,

life

is

Marriage.

of a nation so profoundly, or in

None has apsocial, and economic.
peared under more various forms, or Ijcen more often modified by law, when sentiment or religion prescribed a change.
In a famous passage which has been constantly quoted, and
often misunderstood, Ulpian takes marriage as the type of
those legal relations which are prescribed by the Law of
Nature, and extends that Law so far as to make it govern
the irrational creatures as well as mankind.

If

then the

might expect it to be
so happens that there is no relation

relation be so eminently natural, one

also uniform.

Yet

it

with which custom and legislation have,

and at

in

different peoples

times, dealt so differently.

different

Nature must

surely have spoken with a very uncertain voice when, as the

taught this law to all animals.' Nor does
show signs of disappearing. While in
most branches of law the progress of parallel development
in various civilized states is a progress towards uniformity.
jurist says, she

'

this infinite diversity

' This
Essay was piihlislird in " Sf udios in History nntl .Turispnidenrc," 1901 (London and Xcw York: Oxford I'nivcrsity Press), pp.
78^-83.1. 856-8.W, Ix-injj part of Essay XVI in thiit work.'
' A liiofrrapliionl note of this author is prefixed to Essay No. 10, in
Volume I* of this Collection.
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so that the commercial law, for instance, of the chief

pean countries and of the United States
teen-twcntietlis

of

substance,

its

laws of these same countries are,

is,

7X.3

Euro-

as respects ninc-

practically

identical,

in wliut relates

the

to the forms

of contracting marriage, the effect of murringe upon prop-

erty rights, the grounds for dissolving and modes of dissolving marriage, extremely different, and apparently likely

Even within the narrow limits of the
United Kingdom, England and Scotland have each its own
system. Ireland has a different law from England in respect
to remain different.

mode

of the

of solemnization

;

as respects divorce,

while,

the divergence goes so far that grounds are recognized as
sufficient for divorce in

England, while

in

Scotland which are not admitted in

Ireland a divorce, except

of Parliament, cannot be obtained at

all.

bj'

And

private Act
the efforts

made by reformers
generations have been followed by so

to assimilate these three diverse systems

during two or three
little

practical result that they have been of late years alto-

gether dropped.

Out

subject,

long and obscure and intricate history of the
and out of the many still unsolved problems it pre-

sents, I

propose to

of the

the history of the

select

Roman

one subject for discussion,

viz.

law of the marriage relation, as

compared with the English law, and particularly with some
of the later developments of English law in the United
States.
On the antiquities of the matter, and in particular
on the interesting and difficult questions relating to primitive forms of marriage, and to the polyandry which is supposed to have marked the earlier life of many peoples, I
shall not attempt to touch.
Neither can I do more than
glance at the ecclesiastical history of the institution, important as the church has been in influencing civil enactments

and moulding

To

social sentiment.

elucidate the

Roman

must be given, but I

system, some few technical details

myself to those which are
needed in order to facilitate a comparison between it and
that of England, and to show how essentially the later

Roman

shall confine

conception of the relation differed from that which

Christianity created in mediaeval Europe.
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When

Character of Marriage

clear

liglit

first

Early

in

breaks upon

the

Law
ancient world

round the Mediterranean Sen we

find that the relation of

the sexes exists in three forms.

The most savage

tribes,

such ns those which Herodotus saw or heard of in Lib^^a
and Scythia, have no regular marriage at all. Some lived

some were probably polyandrous.
and
are polygamous, as was Israel in the days of
so forth
Moses and Solomon, though in a much lesser degree after
the Captivit}', and as was the Trojan Priam of the. Homeric
poems.
The Western peoples, and especially the Greeks
and the Italians, were, broadly speaking, monogamous, although concubinage superadded to lawful marriage, espeThe contrast
cially among the Greeks, was not unknown.
of the East and the West was marked
and this particular
difference was not only characteristic but momentous, since it
presaged a different course for the social development of the
two regions.' So when the Teutonic and Celtic peoples came
later on the stage, they too were generally monogamous,
though among the heathen Celts the tie seems to have been
somewhat looser than among the Teutons, and a plurality
in a

kind of promiscuity

The Eastern

—

peoples

—

;

Persians, Lydians, Babylonians,

;

of wives

may have

been not

uncommon

Tacitus, while dwelling on the sanctity of

in

heathen times.

German marriages,

observes that occasionally the chieftains had more than one

owing to the wish of other families for alliance with
Polygamy slowly died out of the East under Roman
rule, though possibly never quite extinguished, for we find
prohibitions of it renewed by the Emperors down to Diocletian, before who.se time all subjects had become citizens.

wife,

them.*

It maintained itself in the Oriental court of the Sassanid
kings of Persia, and was indeed one of the features of Per-

sian life which

Roman Empire.

most shocked the philosophers of the later
As there is no trace of it in the Roman

'Euripides (Androm. w. 17S-180) contrasts the mnrringe usafres of
nnd Greeks, and dilates (cf. v. 465 sqq.) on the evils of
polygamy.
'Tnc. Oerm. c. xtU.

bnrlHirinns
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Iftw,'

it

cept

in

nerd not concern us further, since
tlie

singular instance of

tlie

it

has never, ex-

Mormons, reappeared

in any of the communities which have been regulated
by Roman or bj' Teutonic law.'

Before describing the

Roman

system,

let

either

us note three

general features which belong to the marriage customs, not
indeed of

all,

but certainly of most peoples

stages of civilization.

They

in

the earlier

are worth noting, because they

constitute the central threads of the history of the relation

during

civilized times.

(1) The marriage

tie

has more or

less of

a religious or

sacred character, being generally entered into with rites

or ceremonies which place it under supernatural sanctions.
This is, of course, more distinctly the case where monogamy
prevails.

(2) In the marriage relation the husband has a predominant position both as regards control over the person
and conduct of the wife, and as regards property, whether
that which was hers or that which was brought into common
stock by her and by him.
(3) The tie is comparatively easy of dissolution by the
husband, less easily dissoluble by the wife. This is a natural
consequence of the inferior position which she holds in early
society.

Although these three features are generally characteristic
of the earlier stages of family law, they are not universally

and their presence or absence in any given community does not necessarily coincide with a lower or higher
The temptation to
scale of civilization in that community.
generalize in these matters is natural, but it is dangerous.
True as may seem the general proposition, that the higher
or lower position of women in any society is a pretty good
index to the progress that society has made, there are too
many exceptions to the rule for us to take it as a point of
present

;

* Although Julius Caesar, if we may credit Suetonius, caused a measure to be drafted for enabling him to marry as many wives as he liked
for the sake of having legitimate issue (Suet. Julius, c. 53).
'Among the Jews it was (though forbidden by Roman law) not
formally abolished till the tenth century.
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dcpiirture for

nil.LS,
incjiiiry.

accoimti'd for hy
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Now
that

is

Nor

these exceptions

ciin

any one cause,

The Earlier Form

sucli us race

they who have

built

l)f

always

or religion.

Roman Marriage Law

of

us come to the Romans, of

let

it

DESCENT, MAHlllACE

up

whom we may say

the marriage law of the

hy their action as secular rulers in
hy their action as priests in Christian
The other modifying elements, and particularly the
times.
Hebrew and Teutonic influences, which have worked upon
the marriage laws of Christendom, are of quite inferior
civilized world, partly

pagan

times, partly

moment.

Roman
first

law begins with two plienomena which seem at
One is the complete subjection of

sight inconsistent.

the wife to the hu.sband on the legal side, as regards both

person and property.

1/

on the social

and moral

The

other

side, as

is

her complete equality

regards her status and the

respect paid to her.
In

make

describing the nature of this
it

clearly understood

tliat,

not by the mere fact of marriage, that

one must
was
it

subjection,

strictly
is

speaking,

to say, by the legal

act necessary to constitute marriage, that a

woman

entered

that position of absolute absorption into the legal personality of her

husband which

is

so remarkable a feature of the

Whatever may have been the case in prehistoric
we find that at the time when the Twelve Tables were

old law.
times,

c. 449) a marriage could be contracted without
any forms or ceremonies whatever, by the sole consent of
the j)arties; and that, where this was the case, the husband
did not acquire any power over the wife, and the latter retained whatever property she previously possessed.
It was
therefore not marriage per se that created the po\yer of the
husband, for a woman might be legally married and not
be under the marital power. But although this free marriage,' as we may call it (the term is not Roman, but invented by modern jurists), was legally possible, the cu.stom,
and in old days the almost invariable custom, of the people
was to add to the marriage a ceremony not essential to its

enacted (u.

'
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validity

ii^

iiuirriagc,

'i

We may

consequences.

but one which had important legal
safely assume that there

was orig-

no true marriage without the ceremony, but at the
time of tlie Twelve Tallies this was no longer the case. The
ceremony created a relation which the Romans called Hand
(maniis), and brought the wife into her husliand's power,
inally

putting her, so far as legal rights went,

,^^

in the position of

gave the husband all the propIt entitled him to all she
erty she had when she married.
might acquire afterwards, whether by gift or by her own
labour.
It enabled him to command her labour, and even
to sell her, though the sale neither extinguished the marriage nor made her a slave, but merely enabled the purchaser
to make her work, while still requiring him to respect her
In compensation for these disadvantages
personal rights.'
the wife became entitled to be supported by her husband,
and to receive a share of his property at his death, as one
a daughter

(filiac

loco).

It

whom he could disinShe had by coming under his

of the 'family heirs' (sui hercdes),
herit only in a formal way.

Hand
by

passed out of her original family, and lost all right
civil law to share in the inheritance of her

the strict

father.

There were two forms of ceremony by which
of the

Hand

could be created.

this

power >•

One, probably the older, had

a religious character. It took place in the jsresence of the
chief pontiff, and its main feature was a sacrifice to Jupiter,
with the eating by the bride and bridegroom of a cake of
a particular kind of corn {far), whence it was called confarreatio.
It was originally confined to members of the
patrician houses.
The other was a purely civil act, and
consisted in the sale by the bride of herself, with the approval

might be), to
the bridegroom, apparently accompanied (though there is
a controversy on this point) by a contemporaneous sale by
The transaction
the bridegroom of himself to the bride.
was carried out with certain formal words and in the presof her father or her guardian (as the case

' Some writers doubt whether this power of sale existed, and refer
to a supposed law of Romulus mentioned by Plutarch which devoted
feut the balance seems to
to the infernal gods whoever sold his wife,
incline in favour of the existence of the power.
'

'

>

7SS
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cncc of
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witnesses (being citizens),' besides the

sfiilos

with

the nionov coiistitiitinf^

wliicli

man who
tlie

price

was supposed to be weighed. The price was of course nominal, though it had in very early times been real.
These two forms have been frcqiieiitiy spoken of as if tlicy
were indispensable forms of marriage, so that marriage had
always the Hand power as its consequence. But this, though
it may probably have been the case in very early days, was
not so in those historical times to which I must confine my-

And the proof of
a woman was married

this

self.

she did not pass into the
ij

may

be found

in the fact

Hand

herself

if

of her husband unless or imtil

she had lived with him for a year, and not even then

had absented

that

without either of the above forms,

from

his

if

she

house for three continuous

nights during that year.* And where the Hand power had
not been created, the property rights of the wife, whatever
The
they were,^ remained unaiTccted by the marriage.
period of three nights is fixed in the Twelve Tables, possibly
as a precise definition of a custom previously

more uncertain.

This was the old Roman system, and a very singular
system it was, because it placed side by side the extreme
of marital control as the normal state of things and the
complete absence of that control as a possible state of things.
Doubtless the marriages with Hand were in early days practically universal, resting upon a sentiment and a social
usage so strong that women themselves did not desire the
free marriage, which would put them in an exceptional position, outside the legal family of the husband.
Nor can we
doubt that the wide power which the law gave to the husband was in point of fact restrained within narrow limits,
not only by affection, but also by the vigilant public opinion
of a comparatively small community.
•There has been much dispute as to this ceremony; T give what seems
the most probable view. It may dcscenfl from a more ancient sale of
the wife by bcr relatives to the husl)an(1, similar to that which we And
in some primitive peoples.
'This WHS in pursuance of the (fcneral rule that rights over a movable
were acquired liy a year's continuous holding: ' usus nuctoritas fundi
biennium, caeteranim rerum anninis esto.'
'If she was in the power (potetln-ii) of her father, she had no property of her own. If she was lui iurit, she was under guardianship.
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IV'.

Change from

the Earlier to the Later Sijutejii at

Rome

Before the close of the republican period the rite of confarrcatio practically died out, or was referred to as an old-

world curiosity, much as a modern English lawyer might
refer to the power of excommunication possessed by ecclesiastical authorities.
The patrician houses had become comparatively few, and the daughters of those that remained
evidently did not wish to come under the Hand power.'
The
form of coemptio, which all citizens might use, lasted longer,
and seems to have been not infrequently applied in Cicero's
Two centuries later it also was vanishing, and Gaius
time.
tells us that the rule under which uninterrupted residence
created the husband's power of Hand, and might be stopped
by the wife's three nights' absence, had completely disappeared (Gai Inst. i. 111). So we may say broadly that from
the time of Julius Caesar onwards the marriage without
Hand had become the rule, while from the time of Hadrian
onwards the legal acts that had usually accompanied marriage, which placed the wife under the husband's control,
were almost obsolete.
This was a remarkable change. The Roman wife in the
time of the Punic Wars had, with rare exceptions, been
absolutely subject to her husband.
She passed out of her
original family, losing her rights of inheritance in

husband acquired

all

her property.

He

it.

Her

could control her

He

sat as judge over her, if she was accused of
although custom required that a sort of council
of his and her relatives should be summoned to advise him
actions.

any

offence,

and

to see fair play.

guilty.

He

could

He

could put her to death

(apparently)

sell

found

if

her into a condition

practically equivalent to slavery, and could surrender her

to a plaintiff

who sued him

in respect of

any

she had committed, thereby ridding himself of

civil

wrong
One

liability.

' Xevertheless it was retained in a few families for the purpose of
providing persons who could hold four great priestly offices, since byancient usage none save those born from a marriage with confarreatioii
were able to serve these priesthoods. But its operation seems to have
been restricted by a decree of the senate so as to apply only so far as
religious rites were concerned (quoad sacra) (Gai InJt. i. 136).
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Imrdly inmf^inc n more absolute subjection to one person

of iinotber person wlio was novertlieloss not only free but

respected and inHuentinl, as we

Rome

was.

It

would be

know that

difficult to

the wife in old

untlerstand

how such a

system worked did we not know that manners and

pui)lic

opinion restrain the exercise of Icf^al rights.
Such was the old practice. lender the new one, universal
In the time of Domitian and

Trajan, which

of Tacitus, Juvenal and Martial, the

Roman

independent of her husband, just as

lutely

mained unmarried.

He had

straint over her actions.

little

is

also the time

wife was absoif

she had re-

or no legal power of con-

Her property,

that which

came

to her by gift or bequest as well as that which she earned,

remained her own to

all

intents and

for all purposes.

She

did not enter her husband's family, and acquired only a very
limited right of intestate succession to his property.

This striking contrast

may

be explained by the fact that

the disabilities which attached to the wife under the old

system were not

consequence of mar-

in legal strictness the

but of legal acts which an almost universal sentiment and custom had attached to marriage, though in
themselves acts distinct from it. A perfectly valid marriage
riage

itself,

could exist without these legal acts, and so far back as our
authorities carry us, we find that a few, though probably
originally only a very few, marriages did take place without

Accordingly when sentiment changed, and custom no
longer prescribed the use of confarreation or coemption,

them.

the power of

Had

it

Hand

vanished of

itself

and vanished

utterly.

been an essential part of the marriage ceremony,

it

would doubtless have been by degrees weakened in force
and acconmiodated to the ideas of a new society. But no
legislation was needed to emancipate the wife.
The mere
omission to apply one or other of the old concomitants
gave the marriage relation all the freedom the parties
could desire and perhaps more than was expedient for
them.

We

may now

dismiss these ancient forms and address our-

selves to the position of the wife

of later times

—

the so-called

'

under the normal marriage
free marriage,' since this is

' -
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the fonn

in

wliicli

has affected modern

the

Roman

institution descended to luid

law.'

V. Later Marriage Laic: Personal Relation of the Consorts

The

following points deserve to be noted as characterizing^

the lloniun view.

was contracted was a purely
any State official, no registration or other public record of any sort was required. The
two parties, and the two parties only, were deemed to be con-

The

act whereby marriage

private act.

cerned.

No

intervention of

^

was a purely civil act, to which no religious or
was essential either in heathen or in Christian times. There were indeed what may be called decorative
ceremonies, some of which wo find mentioned in poems like
the famous Epithalamium of Catullus, but they had no more
to do with the legal nature and effect of the matter than has
the throwing of old shoes or rice at a modern English wed-

The

act

ecclesiastical rite

ding.

The

act required no prescribed form.

It consisted solely

in the reciprocally expressed consent of the parties, which

might be given in any words, or be subsequently presumed
'
IMarriage is contracted by consent only
from facts.
{nupfiae

Roman

solo

maxim.

consensu

contrahuntur)

Even the conducting

is

the

invariable

of the bride to the

bridegroom's house, which has sometimes been represented as
necessary,^ seems to have been regarded rather as evidence
^I pass by the distinction between iustae nuptiae, which could be
contracted only between Roman citizens, and the so-called ' natural
marriage, or matrimonium itirls gentium, which was created by the
marriage of a full citizen to a half citizen or an alien (peregrlniis),
because the latter is of no consequence for our purpose, and practically
disappeared when all Roman subjects became citizens. It was a perAs to their
fectly valid marriage, and the children were legitimate.
status, see Gaius, Inst. i. 78, 79.
-AVhere either party was subject to the paternal power of his or her
father (or grandfather), the consent of the father (or grandfather)
(or both) was required, though in a few specified cases it might be
This was a consequence of the
either dispensed with or compelled.
Roman family system. It was irrespective of the age of bride or bride-

groom.

'The Emperor Majorian (a. d. 455-461) is said to have issued a conWestern Empire, making the creation of a dos essen-

stitution for the

nccdeti
tlic
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rcrtnin ciiscs

in

A

act.'

lietrotlial
it,

tluiii

as cssuntiiil to

validity of

tlic

prevalent usage made a formal

jiromise created no legal

No

right.

l)c-

Hut

tlic

action

lay

precede the actual wedding.

{spons(iVm)

troflia!

upon

goni-rally

MARRLtGE

such as that which English and Anglo-American

law unfortunately allows to he hrouglit for breach of promise

In early times formal and hinding stipu-

of marriage.

lations seem to have been often

made on each

side

between

the bridegroom and the father (or other male relative) of
the bride for the giving

and receiving of the bride; and

if

the promise were broken without sufficient cause, an action
lay against the party in fault for the worth of the marriage.'

This, however, disappeared.

T'nder the influence of a more

sentiment, not only could no promise of marriage

refined

be enforced, but

bound him or
payable

in

disgraceful

if

the parties

made

a contract whereby each

sum to become
was held to be
invalid.
This was

herself to the other in a penal

case of breach, such a provision

{pactum

tiirpc)

as well as

the law of later republican and imperial times.

had, however, some legal

effects.

Betrothal

It entitled either of the

betrothed parties to bring an action for an injury (of an
insulting nature) offered to the other.

It

rendered any one

infamous who being betrothed to one person contracted betrothal to another.

It entitled either party,

if

the espousal

was broken off before marriage, to reclaim whatever gifts
he or .she might have bestowed upon the other.
As regards personal status, the wife acquired that of her
husband (unless either had been formerly a slave), and his
domicil became hers.
In the old days of Hand power she
had taken the name of his gens, but now she retained her
the validity of n marrinjte; but this provision, which can linrdly
have hpon intriulcd to he prncral. srcnis to have never taken effect.

tinl to

The ^V^sfe^n

was tlieii in the throes of dissolution.
Sent, l^rript. xlx. S; Dii). xxii. 3. 5. The suupostlon which
may he found in some modern WTiters that Marrinfre fell within the
class of the contracts created hy the delivery of an olijeot (the so-enlled
Real Contracts), has no Roman authority In its favour, and is Indeed
based on a miseonreption of the nature of those four contracts, in all
of v»hii-h the ohlipation created Is for the restorlnjt of the object delivered.
Marriajte is assuredly not a bailment.
'This was at any rate a usage among the Latins; but how far In
Rome seems doubtful.
'.See

Piiiil.,

I'.inpire

76.
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own, besides her personal 'first name' (praenomen) (e.g.
Eacli spouse being interested in tlie character and

Tcrtia).^

reputation of the

otiier,

he could sue for damages

if

any

was offered to her, she for insult to him. He is bound
to support her in a manner suitable to their rank, whatever
her private means may be. Though each can bring an action against the other, the action must not be one which
affects personal credit and honour (actio inf avians), and
hence, though each has his and her own property, neither
can proceed against the other by a civil action of theft, even if
the property seized was seized in contemplation of a divorce.*
It need hardly be added that if the wife's father, or grandfather, were living, she would remain, unless she had been
emancipated, subject to the paternal power, being for all
legal purposes a member of her original family and not of
her husband's.
But the person in whose power she is cannot (at least in imperial days) take her away from her husband.
Antoninus Pius forbade a happy marriage to be
disturbed by a father
and in the third century (perhaps
earlier) the husband could proceed by way of interdict to
compel a father to restore his wife to him. ^
insult

;

VI. Later Law.

Pecuniary Relations of the Consorts

This curiously detached position of the two consorts exitself in their pecuniary relations.
Each had complete disposal of his or her property by will as well as during
life, though the wife needed, down to a comparatively late
time, the authority of her guardian.'* Neither had originally
any right of succession to the other in case of intestacy, nor
pressed

had the wife any right of

intestate succession to her chil-

Under the Empire we usually find women using; two names, from
their father's gens and family (e.g. Caecilia Metella).
Sometimes, it
would seem, the name of the father's pens was followed by one taken
from the mother (e.g. lunia Lepida. Annaea Faustina). The subject
is fully discussed by Mommsen, in his Riimisches Staatsrecht.
^A special action {rerum amoiarum) was given in this case. Some
jurists held that the joint enjoyment of household goods made the conception of Theft inapplicable to a wife's dealings, however unauthorized,
with her husband's property. Dig. xxv. 2. 1.
'

^Dig.

xliii. 30. 9.

The guardianship of women of full age seems to have died out after
women received power to select a guardian for themselves, a change
•

which of course made

his action purely formal.

MILLS, DESCEXT,

IX.

794
ilrt'ti

nor

tliein

among

tlicy

to her, except
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l)lootl

tliat
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which the Praetor gave

(coffnati)

generally, after

the agnates (persons related through males).

A

state of

things so inconsistent with natural feeling could not however always continue, so the Praetor created a rule of prac-

whereby each consort had a reciprocal right of succesBut even in doing so, he placed this
sion to the other.
tice

succession after that of other blood relations, as far as the

This postponement of a consort
was
carried even further by Justinian's
to blood relatives
legislation, for that emperor extended the category of relatives who could succeed in case of intestacy, and made no
provision for the wife (beyond that which the Praetor had
made), except to some small degree in case of a necessitous
widow.
The relationship of mother and child received a
somewhat fuller recognition, for laws (Scnatit.i Consultum
Tertullianum, Sc. Orphitianum) of the time of Hadrian and
IMarcus Aurclius gave the mother and the children recipchildren of second cousins.

rocal

4

rights of inheritance,'

which, finding a place in the

general scheme of succession based on consanguinity which
Justinian established, have passed into modern law.
Distinct as were the personalities of the two consorts in
of property, the practical needs of a joint life
reconmicnded some plan under which a provision might be
made for the expenses of a joint household. Tliis sprang
up as soon as marriages without the concomitant creation

respect

of the

Hand power bad grown common.

It

became usual

for the wife to bring with hor land or goods, either her own,

she were independent, or bestowed by her father or other

if

relative.

This proj)erty, which was destined for the support

of the married pair and their children, was called the Dos,

a term which, since

it

denotes the wife's contribution to the

matrimonial fund, must not be translated by our English

word Dower, for that term describes the right of a wife who
survives her husband to have a share in his landed estate.
Many rules sprang up regarding the Do.i, rules proJiably
due in the first instance to custom, for as the instruments
'

The

niofhor's succession wa.s orifrinnlly granted only
(if a freed-womnn, four).

borne three children

where she had

76.
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of nmrriapje contracts were usually tlrawii
lines, tiiesc lines

oti

pretty uniform

ultimately became settled law.'

The

S^^""

came to be that property given from the wife's
whether
by
her father, or by herself, or by some of her
side,
relatives, became subject to the husband's right of user
while the marriage lasted, as enabling him to fulfil his obligation to sui>port wife and children, but at the expiry of
the marriage by the death (natural or civil) of either party,
or by divorce, reverted to the wife or her heirs.- If, however, the property had been given by the wife's father, he
might, if still living, reclaim it.^
The Dos is said by the
eral principle

Romans

to be given for the purpose of supporting the burden of married housekeeping, and therefore the administration and usufruct of it pertain to the husband, while the
ultimate ownership remains in the wife, or in the father

who

constituted

it,

as the case

may

be.

In the later imperial

period a sort of second form of matrimonial property was
introduced, called the gift for the sake of marriage (donatio

propter Jiuptias).
It was made by the husband, and remained his property both during and after the marriage.
So far, as it was only theoretically separated from other
parts of ihe husband's estate, it might seem to have no
importance. But if he became insolvent, it did not, like the
rest of his property, pass to his creditors, but went over to
the wife, just as the Dos, although administered by the husband, remained unaffected by his insolvency. And just as
the husband was entitled, where a divorce was caused by
the wife's fault, to retain a part of the Dos, so if a divorce
was caused by the husband's fault, the donatio propter nuptias, or a part of it, might be claimed by the injured wife.
The similarity of some of these arrangements to the praccustom of conveyancers has worked itself into English law
somewhat similar way.
'This was the rule as settled by Justinian.
Before his time, the
husband took the Dos at the wife's death imless it had been given by
'

Tlie

'

'

in a

her father.
' There
are many less important rules regarding the extent of the
husband's interest and the form in which the property is to be restored
at the end of the marriage, which it is not necessary to set forth, as
they do not affect the general principle.
Indeed generally through
these pages I am forced, for the sake of clearness and brevity, to omit
a number of minor provisions.
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of

one's

I

Knglish miirringc settlements

mine!,

tiiough

in

Engliiiul

will

occur to every

.settlements

are

nlwajs

created und governed by the provisions of the deeds which
create them, whereas in Rome, altiiough special provisions

were frequently resorted to, there arose a general legal doctrine whose provisions were apphcable to gifts made upon
or in contemplation of marriage.
It was a very
be mentioned.
wc should say, common law) rule of
Roman law that neither of the wedded pair could during
the marriage bestow gifts upon the other, the reason assigned being the risk that one or other might by the exer-

One further

{)oint needs to

old customary (or, as

from their relation he deprived
damage {ne
mutuato amore inviccm spoUarentur). This principle, which
protects the wife from being cither wheedled or bullied out
of her separate property, and may be compared with the
English restraint on alienation or anticipation applied to a
wife's settled property, was also held to be occasionally
needed to protect the husband's interests, and those of the
children, from suffering at the hands of a grasping wife.
It issues from the view which the Roman jurists enounce
that affection must not be abused so as to obtain pecuniary
gain
and one jurist adds that if either party were permitted to make gifts the omission to make them might lead
to the dissolution of the marriage, and so the continuance
Such gifts were acof marriages would be purchasable.'
cordingly held null and void, tlie only exception being that
cise of the influence arising

of his or her property to his or her permanent

;

where property actually given had been left in the donee's
hands until the donor's death, the heir of the donor could not
Needless to say that
reclaim it from the surviving donee.
the rule only covered serious transfers of property, and did
not apply to gifts of dress or ornaments or such other
tokens of affection as may from time to time pass between

happy

consorts.

"Scxtiis Cneoilius et Jllnm rniisnm ndioiclmt. quia snepc fiitiinim
lit clisrutcrontiir ninfrimonin si non donnrot is (nii posset nfqiie en
rntione rvrntiinim lit vennlirin rs<;ent ninfrimonin.' Tliis view was snnctioned liy the Kmporor Cnrnrnlln in liis speeeli to tlie sennte, which
introduced the exception next mentioned in the text; Dig. xxiv. 1. 2.

essct
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Mar-

riage

Reviewing the rules which regulated marriage without
Hand Power, the sole marriage of the classical times of
Roman law, we are struck by three things.
The conception of the marriage relation is an altogether
high and worthy one. A great jurist defines it as a partnership in the whole of life, a sharing of rights both sacred and
The wife is the husband's equal.^ She has full
secular.'
She is not shut
control of her daily life and her property.
up, like the Greek wife, especially among the lonians, in a
sort of Oriental seclusion, but moves freely about the city,
not only mistress of her home, but also claiming and receiving public respect, though so far placed on a different footing from men, and judged bj' a standard more rigid than
ours, that it was deemed unbecoming for her to dance and
shocking for her to drink wine.
The marriage relation is deemed to be wholly a matter
of private concern with which neither the State nor (in
Christian times) the Church has to concern itself.
This
was so far modified under the Emperors, that the State,
from the time of Augustus, began to try to discourage celibacy and childlessness in the interests of the maintenance
of an upper class Roman population, as opposed to one
recruited from freed men and strangers.
But these efforts
were not, as we shall see, incompatible with adherence to the
general principle that the formation and dissolution of the
tie required no State intervention, nor even any form prescribed by State authority.
The marriage relation rests entirely on the free will of
the two parties.^
If cither having promised to enter it
refuses to do so, no liability is incurred.
If either desires
to quit it, he or she can do so. Within it, each retains his
the

'
'

Nuptiae sunt coniunctio maris et feminae et consortium omnis
Modestinus in X>iV/. xxiii.
humani iuris communicatio
;

vitae, divini et

'

2. 1.

'This was expressed in the phrase which the bride anciently used
broufrht to the husband's house: Ubi tu Gaius, ego Gaia.'
'
' Libera
niatrimonia esse antiquitus placuit,' says the Emperor
Severus Alexander in the third century. Cod. viii. 38. 2.

when

'

798

or Irt ahsoliitc freedom of action,

or
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al).so]ute

disposnl of

Iiis

property.

lier

Compulsion in any form or guise is utterly opposed to i\
connection which springs from free choice and is sustained
by affection only.
These principles have a special interest as being the latest
wonl of ancient civilization i)eforc Christianity began to influence legislation. They have in them much that is elevated,

much

that

is

attractive.

after an interval of

They embody

many

the doctrine^ which,

centuries, have again

begun to be

preached with the fervour of conviction to the modern world,
especially in England and the United States, by many zealous friends of progress, and especially by those
that the greatest step towards progress

what

culled the emancipation of

is

D'norcc

^'III.

in

who think

to be found in

is

woman.

Roman Law

Let us now see how the Roman principles aforesaid
worked out in practice as regards domestic morality and the
structure of society, that structure depending for its health
and its strength upon the purity of home life at least as
much as it docs upon any other factor.

The

last of the above-stated three principles is the deriva-

marriage relation from the
This principle is ap-

tion of all the attrilTutes of the

uncontrolled free
plied

to

will of

the parties.

the continuance

moderns the

tie

of the relation

a permanent

is

tic,

itself.

With

us

which, though freely

formed, cannot be freely dissolved, whetlier by one of the
parties or

To

them

contract.

and

B

it

by both.
is

Very

diflFerent

was the Roman

view.

even less binding than an ordinary business

Take

for the sale

for

instance a bar'gain

and purchase of a house.

made between A
Such a bargain

what the Romans call an obligation, a bond of law
(vinculum iuri^) which enables either of the contracting

creates

parties to require the other to

fulfil

damages

Roman

in case of default.

In

his promise, or to

ing into marriage creates no such bond.
tract can be rescinded only

pay

law the act of enter-

The

business con-

by the consent of both the parties

76.
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Tlic marriage relation can he terminated by the will

Each party in forming it promised only that
would remain united to tlic other so long as he,
or she, desired so to remain united. This is the logical consequence of the principle that marriages should lie free;
this was how the Romans understood that principle.
Accordingly divorce can be effected by either party at
his or her pleasure, the doctrine of equality between the sexes
of one only.
he, or she,

being impartially applied, so that the wife may just as
freely and easily divorce her husband as the husband may
divorce his wife.

The

early history of the matter

need not detain us.

It

is

somewhat obscure, and

would seem probable that

days when marriage was accompanied by the

away

in the old

Hand

power,

had been convicted
before the domestic council of certain grave offences ^ and
we gather that in such cases she was entitled to demand her
emancipation, i. c. the extinction of the Hand power, by the
proper legal method thereto appointed. Such cases were,
When marriage unaccompanied
however, extremely rare.
bj' Hand power became frequent, we do not at first hear
Our authorities declare that the first inof any divorces.
a husband might put

his wife

if

she

;

Rome (they probably mean the first
where no crime was alleged) was furnished by a certain
Spurius Ca^^'ilius Ruga, who in b. c. 231 got rid of his %vife,
although warml}^ attached to her, on account of her sterility.
and
Universal displeasure fell upon him for his conduct
when L. Antonius put away his wife without summoning
a council of friends and laying the matter before them, the
Censors removed him from his tribe. But before long other
husbands were found to imitate Spurius Carvilius. In the
In the
second century b. c. divorce was no longer rare.
days of Julius Caesar it had become common, and continued
to be so for many generations.
The fragrance of religious
sentiment had ceased to hallow marriage, and in the general
stance of divorce at

:

' A so-called
law of Romulus is said to have enumerated poisoning
the ehlldren, adultery, and the use of false keys as grounds justifying
the husband in divorcing his wife, no parallel right being granted to
her.
And there seems to have been a provision regarding divorce in
the Twelve Tables.
'

'

IX.

800

decline of morals and

manners

to suffer (legriidiition.

tions
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was one of the

Not only Cn.

first institu-

Poiiipey, but

such austere moralists as Cato the younger and the philosophic Cicero put away their wives: Cato his after thirty
years of wedded life, Cicero two in rapid succession.
How far this decline had gone, even before the daj's of

Cato and Cicero, appears from the singular speech delivered
by Q. Caecilius Metellus, Censor in b. c. L'51, in which he
recommended a law for compelling everybody to marry, observing that if it were possible to have no wives at all, everybody would gladly escape that annoyance, but since nature
had so ordained that it was not possible to live agreeably
with tlicm, nor to live at all without them, regard must be
had rather to permanent welfare than to transitory pleasure.'
Wc are told that both men and women, especially rich
women, were constantly clmnging their consorts, on the most
frivolous pretexts, or perhaps not caring to allege any preNothing more than a declatext beyond their own caprice.
ration of the will of the divorcing party was needed: and
this was usually given by the husband in the set form of

words,

'

keep thy property to thyself {tunx res tihi habeto).
no social stigma seems to have attached to the
'

Little or

divorcing partiier, even to the wife, for public opinion, in
older daj's a rigid guardian of hearth and home, had now,
in

a rich, luxurious, and corrupt society, a society which

treated amusement as the main business of

life, come to be
pure and happy marriages, like that of Cn. Julius Agricola (the conqueror of
Britain) and Flavia Domitilla; nor is it necessary to suppose that conjugal infidelity was the chief cause why unions
were so lightly contracted and dissolved, for the mere whims
of self-indulgent sybarites account for a great deal.* Still

callously tolerant.

There were

still

"Si

sine iixnrc, Qiiiritrs, posscnms ossr, nmnrs rn molostin onrcrequoninm itn nntiira trndidit lit noqup cmii illis commode ncc
sine illis ullo mode vivi possit, sniiifi perpetune potiiis qiiam hrevi voliiptnti eoiisidendimi.'
All). Gell. ?iort. .-III. i. fi: cf. I.iv. Epil. Hook lix,
nnd .Siieton. T'lV. /1ii(f. Aiifnistiis, norordinp to Gellins nnd Suetonius,
enused this speeeh. delivered n eentury t)efore, to he read nloud In the
Senate in support of his liill Dp Mnrilnndh Orilinihus, as being one
which mipht fitly have been made for their own times.
''Aut minus aut certe non plus tricesima lux est

mus,

sp<l

Et nubit dccimo iam Thclesina

viro.'

Mart.

vi.

7.

;

;>;.
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the main facts

—

tlic

marujage and divouce

soi

prevalence of divorce, the absence of

and the general profligacy of the wealthier
luliiiit of no doubt.
classes
The Emperor Augustus, tiiougii by no means himself a
pattern of moralitj', was so much alarmed at a laxity of
manners whicli threatened the well-being of the comnnniity,
as to ivy to restrict divorces by requiring the party desirsocial penalties,

—

ing to separate to declare liis or her intent in the presence
of seven witnesses, being all full Roman citizens. This rule,
enacted by the lex

Iiilia

dc adultcriis, and continued down

till Justinian's time, does not seem to have reduced the frequency of divorces, though it would tend to render the fact
more certain in each case by providing indubitable evidence.
Martial and Juvenal present a highly coloured yet perhaps
not greatly exaggerated picture of the license of their time
and Seneca truly observes that when vice has become embodied in manners, i-emedies avail nothing {Desinit esse
remedio locus ubi quae fuerant vitia mores sunt).

IX. Influence of Christianity on the Roman Divorce Law

But a force had come into existence which was to prove
far more powerful than the legislation of Augustus
and his successors.
The last thing that these monarchs
looked for was a reformation emanating from a sect which
they were persecuting, and from doctrines which their phiitself

losophers regarded with contempt.
first

Christianity from the

recognized the sanctity of marriage, and when

it

be-

came dominant (though for a long time by no means omnipotent) in the empire a new era began. The heathen emperors
might probably have been glad to check the power of capriciously terminating a marriage, but public opinion, which
clung to the principle of freedom, would have been too
strong for them.
All they did was to impose pecuniary
penalties on the culpable party by entitling the husband to
retain one-sixth of the

Dos

in case of the wife's infidelity,

if her faults had been slighter, to which, if there
were children, one-sixth was added in respect of each child,
but so as not to exceed one-half in all. (The custody of the

one-eighth
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children btlonged to

power.)

If

father

tlic

the husband

ohligid to restore the

Dos

in

MARRIAGE
respect of his paternal

was the guilty

party,

was

he

at once, instead of being allowed

a year's grace.

Constantine and his successors had a somewhat easier
because the Church liad during several generations

task,

marriage a religious character, surrounded its
many rites, and pronounced her benediction
upon those who entered into it. A new sentiment, which
looked on it as a union jiernianent because hallowed was
growing up, and must have to some extent affected even
heathen society, which reniaintd for a century after ConNevertheless, even the
stantine both large and influential.
venture
emperors
did
not
to
forbid divorce. They
Christian
heightened the pecuniary penalties on the party to l)lanie
for a separation b^- providing that where the misconduct
of the wife gave the husband good grounds for divorcing
lier, she should lose the whole of the Do.?, and where it was
given

to

celebration with

the husband's transgressions that justified the wife in leav-

ing him, he should forfeit to her the property he had settled,
the donatio propter nttptias.
In both tliesc cases the ulti-

mate ownership of these two pieces of marriage property
was reserved to the children, if any, the husband or wife,
as the case might be, taking the usufruct or life interest.
If there was no Dos or Don-atio, then the culpable party
forfeited to the innocent one a fourth part of his or her
j)rivate

property.

The

definition

of misconduct

included

a frivolous divorce, so that capricious dissolutions were
this

in

way discouraged.

If there

were no fault on cither

side,

but one or other

partner desired to put an end to the marriage for the sake
of entering a convent, or because the husband had been for
five

years

in

foreign captivity,' or because there had never

been any prospect of offspring, such a divorce was allowed,

and carried no pecuniary penalty
dirortittm bona gratia.
Finally,

if

witli

it.

It

was

both the parties agreed of their own

called

free

'The oltlor doctrine hiul licen thnt foreign cnptivity destrojcd mnrriagc ipto fnclo.

liinCE:

76'.

MAUHIAGE AND DIVORCE

—

S03

—

the divortium communi consensu
they
do so without (issigning any cause or incurring any
This rule, whicii prevailed from first to last, and
liability.
is recognized even in the Digest and Code of Justinian, was
only once broken in upon. In an ordinance issued by Justinian in his later years (Xovclla Constitutio cxxxiv) the
pious austerity of the reformer broke out so vehemently as
to enact tliat where husband and wife agreed to divorce one
another without sufficient ground, both should i)e incapable
of remarriage and be immured for life in a convent, twothirds of their property going to their children.
Even
then, however, tlie emperor did not venture to pronounce
wills to separiitc
mi<rlit

the divorce legally invalid.

and they

die unmarried,

The

though

will of

thcj'

the parties prevails,
die in prison.

This

violation of the established doctrine was, however, too gross

to stand.

It excited general displeasure,

and was repealed

by Justin the Second, the nephew and successor of Justinian.
So the divorce by consent lasted for some centuries longer,
in an age which had forgotten the ancient Roman ideas
and was pervaded by the conception of the marriage relation which religion had instilled, the Emperor Leo the Philosopher declared this form of separation to be invalid.
Through the whole of this legislation on the subject of
divorce, which is far more minute and intricate than the
briefness of the outline here presented can convey, it is to be
noted that the Romans held fast to two principles.
One
was the wholly private, the other the wholly secular, character of wedlock.
There is no legal method prescribed for
entering into a marriage, nor any public record kept of
marriages. There is no suit for divorce, no public registration of divorce.
The State is not invoked in any way.
Neither is the Church. Powerful as she had grown before
till

Justinian's time, even that sovereign does not think of re-

quiring her sanction to the extinction of the marriage which
in

most cases she had

blessed.

Either party has an absolute

right to shake off the bond which has become a fetter.

or she
IS

may

by doing

He

but the act itself
valid, valid ajjainst an innocent no less than asainst a
suffer pecuniarily

so,

guilty partner, and valid to the extent of permitting remar-
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riagc, except (as observed in the last

paragraph) for a few

cud of Justinian's reign.
Religion had consecrated the patrician marriage with the
sacred cake in early <iays, and there had been a public character in the so-called plcbian marriage with the scales and
But the marriage of the Christian Empire
five witnesses.
was (so far as law went) absolutely secular and absolutely
years at

tlie

private.

X. Some other Features
Before leaving
osities of the

From

this

of

Roman Marriage Law

part of the subject, a few minor curilaw deserve to be mentioned.

Roman marriage

the time of Augustus there were in force, during some

designed to promote marriage
and the bearing of children by attaching certain burdens or
Most of these,
disabilities to the unmarried and childless.
being opposed to the new sentiment which Christianity fostered, were swept away by the Emperor Constantinc and his
centuries, various provisions

successors.

Others

tinian's time few

fell

and

had exerted a great

'

into desuetude, so that before Jus-

slight traces

were

left

of statutes that

influence in earlier days,

be doubted whether they did

much

though

it

to promote morality.

may
The

tendency of Christian teaching rather was in favour of celibacy, when adhered to from ascetic motives; and the passion
for a monastic life which marked the end of the fourth century told powerfully in this direction, especially in the east-

ern half of the empire.
Similar sentiments worked to discourage second marriages,
which earlier legislation had favoured, though the widow
who remarried within the year of mourning (originally of
ten, ultimately of twelve months) suffered infamy, by a very
The
ancient custom, as did the person who wedded her.
marriage was, however, valid.
The Christian emperors
punished the consort who married again by debarring him
or her from the full ownership of any property which came

through the first marriage (lucra nuptialia),
But this
while leaving him (or her) the usufruct in it.
to him or her

'

Especially those contained in

tiic

hx

lulia et

Papia Poppata.

76.
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applied only where there were children of the first niarringe
living, and was mainly prompted by a desire to protect their
The ancient world was
interests against a step-parent.
singularly suspicious of step-mothers.
The rules with regard to prohibited degrees of matri-

In early Rome even
varied widely from age to age.
There was
second cousins were forbidden to intermarry.
in those days a usage permitting near relatives, as far as
second cousins, to kiss one another without incurring cenPlutarch oddly explains the permission
sure (ius osaiU).

mony

grounded upon the right of the male

as

themselves in this

tasted wine.

way

relatives to satisfy

that the ladles of the family had not

But obviously

the wholesome habits of a simple

society allowed a familiar intercourse

among

kinsfolk just

and no farther, as the prohibition of marriage beTowards the end of the republican
tween them extended.'
period, however, we find that even first cousins might marry,
probably by custom, for we hear of no specific enactments.
Tacitus (Aim. xii. 6) refers to the practice as well estabas far,

This freedom lasted till the Emperor Theodosius the
their marriage under pain of death by
the penalty was subsequently reduced,
marriages of first cousins continued to be forbidden and

lished.

First, who forbade
burning.
Though

punishable in the western half of the empire, while in the
eastern they were made permissible, and remained so in the
system of Justinian. The marriage of uncle or aunt with
niece or nephew had been prohibited, though apparently by

no

statute, until the

Emperor

Claudius, desiring to

marry

his brother's daughter Agrippina, obtained a decree of the

So it remained
Senate declaring such a marriage legal.*
for a time, though the marriage of an uncle with a sister's
daughter, or of an aunt with a nephew, was still deemed
Christianity brought a change, and the law
incestuous.
of Claudius was annulled by the sons of the

Emperor Con-

' It is a curious instance of the variance of custom in this respect,
that after it had in England become unusual for cousins of different
sexes to kiss one another, the practice remained common In the simpler
society of Scotland and still more in that of Ireland.

•Tac. Ann.

xii. 5-7.

stantinc.

with

wills. DESCKST,

/.v.

}nUG

wiis

It

deceased

a

also

by

wife's

MARRLIGE

these sovereigns that

or

sister,

a

deceased

inarriajfc

husliand's

brother, wliich had previously

l)ceii lawful, though apparregarded with social illsapproval, was expressly forbidden.'
This rule was adopted by Justinian, in whose Coder it finds a place.*

ently

Ik'sick's the full lawful marriage of Roman citizens, to
which nlonc tiie previous remarks have referred, there were
two other recognized relations of the sexes under the Roman
law.^
One of these was the marriage of a citizen, whether*
male or female, with a non-citizen, i. e. a person who did not
enjoy tliat part of citizenship which covered family rights
and was called connuhium. This was called a natural marriage (matrimonlum naturale, viatrimonium iuris gentium)
as existing under the Law of Nature or I, aw of the Nations
(ins gentium), as contradistinguished from the peculiar law
of Rome (ins civile).'
It was a perfectly legal union, and
the children were legitimate: as of course were the children

of two non-citizens

When Roman

who married according

citizenship

became

to their

jects of the empire, the importance of this kind of

vanished, for

it

own

law.

extended to all the sub-

marriage

could thereafter have been applicable (with

some few exceptions) only to persons outside the Empire,
and marriages with such persons, who were prima facie
enemies, were forbidden.

The

other relation was that called concubinage (concu-

binotus).

analogue
hibited

It
in

by

was sometliing to which we have no precise
modern law, for, so far from being prothe law, it was regulated thereby, beinj^

treated as a lawful connexion.

equal marriage (and

is

It

is

almost a sort of un-

practically so described

Mnny

by some of

othor prohibitions of mnrrinpcs npplyinp to persons lioUlinjt
or to persons of widely different rnnk. or to cnses
where ndoptivc rehitionships romc in, need not he mentioned, ns they
hnve no lonpcr nnv jtrent interest.
Tnil. Thmil. iii". IJ, J sqq. Cnd. Iiiflin. v. S. 5 nnd fi.
'The eonnexion of two slnves, eidled rnntuhrrnhini, wns not deemed
n left'il relation nt all. nnd eliildren horn from il were not legitimate.
So niso n free person eniihl not lepilly intermarry with a slave.
*.Scc Essay XI, j). 570, in the Studies from which this chapter is
taken.
'

oflirinl

rcliitioiis,

;
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tlie

jurists) existing between persons of different station

tlie

man

of superior rank, the

woman

of a rank so

—

much

not to be presumed that his union witli
her was intended to l)o a marriage.
It leaves the woman
inferior that

it

is

same station in whicli it found her, not raising lier,
marriage normally does, to the husband's level.
The
children born in such a union are not legitimate; but they
may require their father to support them, and are even allowed by Justinian, in one of his later enactments (Xovclla
Ixxxix), a qualified right of intestate succession to him.
in the

as

They

of course follow their mother's condition, and they
have a right of inheriting her property.
Even here the
monogamic principle holds good. A man who is married
cannot have a concubine, nor can any man have more than

one concubine at a time. Though regarded with less indulgence by the Christian emperors than it had been by their
it held its ground in the Eastern Empire, even
under Justinian, who calls it a permitted connexion (liclta
consuetudo), and was not abolished till long after his time

predecessors,

'

'

by the Emperor Leo the Philosopher

West

in a. d. 887.

In the

became b}' degrees discredited, j'et doubtless had
some influence on the practice of the clergy, the less strict
of whom continued to maintain irregular matrimonial relait

tions for a great while after celibacy

had begun

to be en-

forced by ecclesiastical authority.

Children born in concubinage

may

be legitimated by the

subsequent marriage of their parents, according to a rule
first introduced by Constantine, and subsequently enlarged

and made permanent by Justinian {Cod. v. 27, 5 and 6;
Nor. xii. 4 Nov. Ixxxix. 8)
a rule of great importance,
which was long afterwards introduced into the Canon Law
by Pope Alexander III in a. d. 1160. and has held its ground
in the modem Roman law of continental Europe, as it does
in the law of Scotland to this day.
The bishops, prompted
by the canonists, tried to introduce it in England, but were
defeated by the opposition of the barons, who at the great
council held at IMerton in 20 Henry III (a. d. 1235-6) refused their consent in the famous words. ' We will not change
the laws of England which hitherto have been used and ap;

;

»/
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proved.*

'

Nevertheless

such
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power of legitimating the

children of a couple born before their legal nmrriuge seems
to have been part of the ancient customs of

The

Kngland before

were at the wedding placed
under a cloak which was spread over the parents, and were
from this called in Germany, France, and Normandy, man-

the Conquest.

children

'

children.'

tle

have already dwelt upon the most striking feature of
we have been tracing, the comparatively sudden passage from a system of extreme strictness
under which the wife's personality, with her whole
I

the branch of legal history

—

merged in that of her
husband
to a system in which the two personalities remained quite distinct, united onl}' by the rights which each
had in matrimonial property, rights which were however
not rights of joint-management, but exercisable (subject to
limitations) by the husband alone so long as the marriage
lasted, while the reversion was secured to the wife or her
relatives.
It is hardly less noteworthy that these two contrasted systems did for a considenU)le time exist side by side;
and for a centurj', or perhaps more, must both have been
in full vigour, though the freer sj'stem was obviously gaining ground upon the older and more stringent one.
Another fact, though more easily explicable, is also worth
noting.
In its earlier stages the Roman marriage bore a
religious character, for we can hardly doubt that in primitive
times Confarreation, the old patrician form with the sacrifice and the holy cake, was practically universal among the
original citizens, before the plchs came into a separate and
legally recognized existence.
Hence perhaps it is that marright of propcrtj-, became absolutely

—

'
breve Ropis de ba.stnrdin utnim nliqiiis nntii!! nnte mntrlmo' AH
niuin hiibfrr potcrit horrditiitoni siruf illr qui nntiis est post.
Rrspondorunt "nines Kpiscopi qund nnlunt nor possiint nd istud rosponderc,

quia

hoc

essrt

confra

romnuincni

fnrniam

Ecdcsic.

Ac ropnvcrunt

[mines Kpiscopi Mnpnntos ill consrntiront quod nnti nnte mat rinionium
essunt lepitinii sicut ill! qui nnti sunt post matrimoniiim quantum nd
sucecssioneni licreditnrinm quia Ecrlesia tales haliet pro lepitimis; et
omncs eomites et liaronrs una voce respondenint quod noliint lepc5
Anplie niutare que usitntatc sunt et npprolintc.' 20 Ilcnr. Ill, Slat.

Mert.
' Pollock
and Maitland,

custom as existing

vol.

In .Scotland

H. p. 397.

down almost

I

have heard of the cloak

to our

own

time.

76.

riagc

is

BHYCK: MAliliHaK ASD DIVOUCE 809
described, even

to have the ohl

religious

and

some

centuries,

five

when that description had ceased

meaning, as a

secular.'
it

In

its

'

sharing of

all

rights, both

middle period, which covers

was a purely
by any

fected, in its legal aspects,

civil

relation,

not afa

rules attributable to

But when Christianity
theological or superstitious source.
became the dominant faith of the Empire, the view which the
Gospel and the usages as well as the teaching of the Church
liad instilled began thenceforward to influence legislation.
These usages did not indeed, down till the eighth century,
transform the fundamental conception of marriage as a tie
formed solely by consent, and needing the intervention
But they worked themneither of State nor of Church.
the
Church
in such wise that,
doctrines
of
selves into the
matrimony so far
in
making
succeeded
in later days, they
character, and
indissoluble
give
it
an
a sacred relation as to
not only restricted the circle of persons between whom it
could lawfully be contracted, but abolished the power of

terminating

it

by the mere

will of

the parties.

XI. Marriage under the Canon Law

When

direct legislation

by the State came

to an end in

Western Europe with the disappearance of the effective
power of the Emperors in the fifth and sixth centuries, the
control of marriage began to fall into the hands of the
Church and remained there for many generations. To pass
from the civil law of Rome to the ecclesiastical law of the
Dark and INIiddle Ages is like quitting an open country, intersected by good roads, for a tract of mountain and forest
where rough and tortuous paths furnish the only means of
It would be impossible within the limits of this
Essay to describe that law, which is copious, and embai-rassed by not a few controverted points. All that it seems
necessary to say here is that the Canon Law, which was
collected and codified in the thirteenth and fourteenth centransit.

adhered to the established Roman doctrine as
till the Council of Trent, the main principle that marriage requires nothing more than the free

turies, so far

to recognize,

down

8 It)
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consent of

tlic

parties, expressed

show that tlic union wliich
manent and hiwfiil union.

in
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any way

sufficient

tlicy conteniphitc is to

to

be a per-

Marriage no doubt became, in
tlu' Roman Church

the view of the mediaeval C'hurcli, as of

to-day, a sacrament, but

it is

a sacrametit

wliicii tlie

parties

can enter into without tlie aid of a priest. Tlicir consent
ouglit, no doul)t, in the view of the Church and of Canon
hiw, to be declared before the priest and to receive his benediction.
It is only marriages ' in the face of the Church '
that are deemed regular marriages,' and the P^ourth Lateran Council under Innocent the Third directed the publication of banns.
But the irregular marriage is nevertheless
'

'

perfectly valid.

It

is

good ground for

Roman

(subject as hereinafter

indissoluble

mentioned), and the children born
this indulgence

in

may

it

arc legitimate.

A

be found not only in

traditions, but also in the fact that the

Church was

anxious to keep people out of sin and to make children legitimate, so that it always presumed everything it could in

favour of lawful matrimony.
This view prevailed, and may be said to have been the
common law of Christendom, as it had been of the old Roman
Empire, down till the Council of Trent.* That assembly,
against the strong protests of some of its members, passed
a decree (Sessio

XXIV,

cap.

i,

De

licfornuitioiif

Matr't-

monii) which, after reciting that clandestine marriages had
Iicen held valid,

future
in

all

though blameworthy, declared that for the

should be deemed invidid unless they took place

the presence of a priest and of two or three witnesses.

Apparently

it

was not

so nnich for the sake of securing the

blessing of the Church upon every marriage as in order to

prevent scandals which had arisen from the breach of a tie
contracted in secret that the change, a grave and memorable

change, was made.

This great Council, which was intended

to secure the union of Christendom under the See of
Lord

famous

Rome,

Liniio v. nflhnrlo (Confiit.
Cmet, p. 2.30), wlirro lie cxnniines in nn intcrcstinp «ny tlic requisites
of mnrrinpe under the 'lnw of nature.'
'.Sec

.Stoui-Il's

jiirlpiiiont in

'Cnnon VII of .Session XXIV nnatliematizes those who deny the
teachinp of the Ctuireh that the adultery of one spouse does not dissolve the rinnihim mntrlmonU. and Canon X those who deny that it Is
better and happier to remain in a state of virjfinity or eclihacy.

'

.
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really contributed to intensify the separatist forces tlicn at

and from it onwards one can no longer speak of a
Custom
general marriage law even for Western Europe.
only
tiicnceforward
different
courses,
not
took
and legislation
even
Catholic
nations,
but
Protestant
and
Roman
as between
comProtestant
nations,
tliere
being
no
as between different
work:

mon

which Protestant States recogReformation
is an era as marked
Thus the era of the
nized.
was
the era of Constantine,
in the histor}' of marriage law as
when Christianity began to be dominant in the Roman Emecclesiastical authority

pire.

And we

when we return to the subject of
even more strikingly the case as regards
marriage than as regards the mode of

shall see,

divorce, that this

is

the dissolubility of

contracting it.
Before passing on to sketch the legal history of the
tution

in

—
account of
—

England

here for an

European States

since

it

is

its

it

is

impossible

to find

insti-

space

treatment in the laws of other
to note what had been the

well

general tendency of the customarj^ law of the ^liddle Ages
upon the character of the marriage relation.
One may sum up that tendency by sa3nng that it had
virtually expunged the free and simple marriage of the
Romans under the later Republic and the Empire, and had
substituted for it a s^-stem more closely resembling that of the
The
religious marriage with Hand power of early Rome.
ceremony had practically become a religious one, though
till the Council of Trent a religious service was not absolutely essential to its validity.
The relation had become
indissoluble, except by the decree of the Pope, who in this,
as in some other respects, practically filled the place of the
old Roman Pontifex, though of course both confarreation
and the pontiff had been long forgotten.^ It carried with
it

an absorption of the personality of the English wife into
all her property passed to

that of the husband, whereby

to his authority and control.
These conditions were the result partly of Teutonic custom,

him and she became subject

' The pontifices had a certain oversight over the sacred marriage by
confarreatio. and their action was needed to effect a diffarreaflo. when
it was desired to extinguish the manus of the husband over a divorced
wife.
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life and manners; and such check
was imposed on them came from the traditions of the
Roman law, and from the favour which tiie Canon law, much
Of this favour some have
to its credit, showed to the wife.

partly of the rudeness of
as

found a trace

in

the jilirase that occurs in the

Solemnization of Matrimony

'

in the

of England, where the bridegroom
bride, 'with all

my

worldly goods

in point of fact, the law of

is

Form

for the

required to say to the

I thee

England

'

liturgy of the Church

endow'; although,

gives to the bride only

a very limited (and now easily avoidable) right to one*
third of the husband's real estate after his death.

XII. The English

The

influence of the

England than

in

Law

of Marriage

Roman system

was, of course,

less in

countries where, as in France and Italy, the

Roman law had maintained itself in force, either as written
law or as the basis of customary law. But now that we come
to consider the course .which the English law of marriage
has taken,

us note that this law has flowed in two distinct

let

channels down

till

our own time.

to the marriage relation

itself,

So much

that

is

of

it

as pertained

to say, to the capacity

marriage (including prohibited degrees),
it, and to its dissolution, complete or partial, belongtd to the canon or ecclesiastical law
and was administered in the spiritual courts. So much of
it as affected the property rights of the two parties (and
for contracting
to the

mode

of contracting

especially rights to IjuuI) belonged to the

was administered
to which there

is

in

the

temporal courts.

nothing parallel

in

common law and
This division,

the classical

Roman

law,

was of course due to the fact that mediaeval Christianity,
regarding marriage as a sacrament, placed it under the control of the Church and her tribunals in those aspects which
were deemed to affect the spiritual well-being of the parties
'Others think that this expression, which would seem to refer not
to rcnl property hut to chattels, is n relir of nnrlont Teutonic custom.
As is olisrrvod liy Messrs. I'nlloclt nnd Mnitlnnd {llislnry of Fnijlith
Latr, vol. ii. p. -tOl), we must not nsstime that, from the diiys of snvnjtery down to our own, nil rhnnprs linvc liccn In favour of women.
They had apparently more powrr over their own property in AngloSaxon times than in the thirteenth century.
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was not always, and indeed could hardly

or consistently drawn.

The

ecclesiastical courts

tain jurisdiction as regards property.

obliged,

woman

for

The

civil

be, sharply

had a

cer-

courts were

the purposes of determining the right of a

to dower

and the

rigiits

of intestate succession, to

decide whether or no a proper

and valid marriage had been
apparently was to send
the matter to the bishop's court, and act upon the judgment
which it pronounced. But this was not always done. They
often had to settle the question for themselves, applying,
no doubt, as a rule the principles which tlie bishop's court
would have followed, and (as has been explained by the latest
and best of our English legal liistorians ^) they often evaded
the question of whether there had been a canonically valid
marriage by finding that, as a matter of fact, the parties
had been generallj' taken to have been duly wedded, and by
contracted.

Their regular

coui'se

proceeding to give effect to this finding.
The ecclesiastical lawyers were not successful in their
treatment of such questions as fell within their sphere. The

on moral and religious principles
and away from that commonsense view of human transactions and recognition of practical convenience which ought to be the basis of law.
They
multiplied canonical disabilities arising whether from precontract, a matter to which they gave a far greater importance than had previously belonged to it, or from relationship, either of consanguinity or of affinity; and they indeed
multiplied these impediments to such an extent as to make
the capacity of any two parties to enter into matrimony
matter of doubt and uncertainty, giving wide opportunities
for chicane, and an almost boundless scope for the interposition of the Roman Curia, whose sale of dispensations became a fertile and discreditable source of revenue. Their
treatment of divorce will be presently examined.
In their
zeal to keep Christian people out of sin they recognized many
effort to base legal rules

leads naturally to casuistry,

clandestine unions as
*

lish

valid,

though in-egular, marriages,

Messrs. Pollock and Maitland, in their admirable Historii of EngLaw, to which the reader curious in these matters may be referred.
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while at the same time applying strict rules of evidence
which pnicticnlly withdrew much of the liberty that had been
granted l)y the lax theory of what constituted a marriage.
These tangled subtleties regarding pre-contracts and prohibited degrees were at the time of the Reformation swept
away by a statute of 15W (32 Henry VIII, c. 38), which
declared that all marriages should be lawful which were
not prohibited by Goddis lawe,' and that
no reservation
or prohibition, Goddis lawc except, shall trouble or impeche
'

'

any marriage without the

Two

Lcvitical degrees.'

by the legisEngland. The one was the indissolubility of marriage, a topic to which I shall presently return.
The other was the freedom of entering into it, consent, and
consent alone, being still all that was necessary to make a
principles, however, remained unaffected

lation of this period in

marriage

valid.'

England, of course, did not recognize the

decrees of Trent, so the old law continued in force after that
(^ouncil,

though motives

like

those which had

guided the

Council induced the ecclesiastical courts to lean strongly in

favour of the almost universal practice of marrying before
n clergyman, and to require in all other cases very strict
evidence that a true consent, directed to the creation of law-

Moreover, where the
ful matrimony, had in fact been given.
marriage had been irregular, the spiritual courts might
compel its celebration in the face of the Church. So things
went on, with much uncertainty and some confusion between
tbe act needed to constitute marriage and the evidence of
that act, till the middle of the eighteenth century, when a
statute was passed in a. d. 1753 (2f) Geo. II, c. 33) which
required all marriages to be celebrated by a clergyman and
in a church (unless by dispensation from the Archbishop of
Canterbury), and prescribed other formalities.'^ These provisions remained in force (except as to Jews and Quakers)
' The
House of Lords wns equnlly dividod upon this point in the case
of Rey. V. Millis, in lft+3: but historicnl inquiry tends to confirm the
view of Lord Stowell, fhnt the presenre of ii rlerpiMiinn was not essential (see Dnlri/mple v. Dalri/mple, i Hagjrnrd, p. 5t).
'The Knjrlish Dissenters soon hepnn to complain oi' this Act, as they
were thenreforth (until IS3fi) ohllped to he married in church. Charles
James Fox used to denounce the Act as 'contrary to the Law of Na-

ture.'
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when a purely civil marriage before a Registrar
was permitted as an alternative to the ecclesiastical ceremony. ^ During the Coiiinionwealtii nmrriagcs iiad been conuntil 1836,

tracted before justices of

tiie

peace, but

tiie

Restoration

marriages so formed, abolished tlic practice.
Tlic old law remained in Ireland, and
that was liow tiie question what kind of marriage ceremony
was required by the common law came before the House of
legislation, while validating the

famous case of Reg. v. M'lUis, which was an
and the decision in which, declaring that by
the common law the presence of a clergj'man was required
to make a marriage valid, seems to have been erroneous.

Lords

in the

Irish appeal,

XIII. Property Relations of the Consorts under English

Law

Now

let

us turn to the effect of marriage in the law of

England upon the property and the personal

rights of the

wife.

That

effect

has generally been described as making the

two consorts one person in the law. Such they certainly
were for some purposes under the older Common Law of
England. The husband has the sole management of all the
property which the wife had when married, or which she
subsequently received or earned by her exertions.
In acall her property he becomes also liable for the debts
which she owed before marriage, but after marriage he has
not to answer for" any contract of hers, because her agreements do not bind him except for necessaries. He is, moreover, liable for wrongs done by her.
He cannot grant anything to her, or covenant with her; and if there was any
contract between him and her before marriage, it disappears
b}' her absorption into his personality.
She can bring no
action without joining him as plaintiff, nor can she be sued

quiring

'A civil marriage is not, however, compulsory in England as it is in
France and some other continental countries. In Scotland it has now
become fashionable for Presbyterians to be wedded in church, but the
Scottish law, as every one knows, does not prescribe either a clergy-

man

or a registrar.

81(1

nil.I.S,
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without joining

liini
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as defendant.

She cannot give evidence

for or against him (save where the offence
sclf)

der)

;

and

is

against

licr-

connnit a crime (other tlian treason or murwith him, she goes unpunished (though for

if slic

along

may be jjrosccuted),
under his compulsion. So
in a case, in the thirteenth century, where husband and wife
had produced a forged charter, the husband was hanged
and the wife went free, ' because she was under the rod of
her husband' (quia fiiit sub v'lrga viri ««P).
But tiiis theory of unity is not so consistently' maintained
as was the similar theory of the Romans regarding the marriage with Hand power. For the wife's consent to legal acts
crimes committed apart from him she

on the hypothesis that she did

may

it

be effectively given wliere she has been separately ex-

amined by the Court to ascertain that her consent is free;
and even the fact that she must be joined in legal proceedings taken by or against her shows that she has a personality
of her own, whereas under the Roman manus she was wholly
sunk in that of her husband. Thus it is better not to attempt to explain the wife's position as the result of any one
principle, but rather to regard it as a compromise between
the three notions of absorption, of a sort of guardianship,

and of a kind of partnership of property

in

which the hus-

band's voice normally prevails.

As
the

respects her personal safety, she was better off than

Roman

wife of early days, for the husband could punish

the latter apparently even with death, after holding a domes-

whereas the English husband could do no more
than administer chastisement, and tliat oidy to a moderate
extent.
The marital right of chastisement seems to have
been an incident to marriage in many rude societies. A traveller among the native tribes of Siberia relates that he found
a leather whip usually hung to the head of the conjugal bed,
almost as a sort of sacred symbol of matrimony: and he
was told that the wife complained if her husband did not
tic council,

from time to time use the implement, regarding
to do so as a sign of declining affection.

'Pollock and MaiUand,

vol.

ii.

ch. vii. p.

And

it

his neglect

would seem

404 (quoting Bracton, 439 b).
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tliiit

notion remains anioni;-

tliis

Russia to

tlic

poasantr}' of

European

this day.'

Everybody has heard of the odd habit of selling a wife
which still occasionally recurs among the humbler classes in
and most people suppose tiiat it descends from a
Englantl
time when the Teutonic husband could sell his consort, as
a Roman one apparently could in tl>e days of Hand power.
There is, however, no trace at all in our law of any such
right,-' though a case is reported to have arisen in a. d.
1J302, when a husband granted his wife by deed to another
;

^
man, with whom she thereafter lived in adultery.
The compensation given to the English wife for the loss
(or suspension during the marriage) of her control over herv'
property is to be found in her right of Dower, that is, of

taking on her husband's death one-third of such lands as he
was seised of, not merel}' at his death, but at any time during the marriage, and which any issue of the marriage might
have inherited. As this right interfered with the husband's

power of

freelj'

disposing of his own land, the lawA'crs set

about to find means of evading it, and found these partly in
legal processes by which the wife, her consent being ascertained by the courts, parted with her right, partlj' by an
ingenious device whereby lands could be conveyed to a husband without the right of dower attaching to them, partly
by giving the wife a so-called jointure which barred her
claim.

The

band can by

wife has also a right, which of course the huswill exclude, of

succeeding In case of intestacy

to one-third of his personal property, or,

if

he leave no issue,

to one-half.

This state of things hardly justifies the sleek optimism
who closes his account of the wife's position
by observing, even the disabilities which the wife lies under
are, for the most part, intended for her protection and benefit.
So great a favourite is the female sex of the laws of
of Blackstone,

'

Kovalevsky, Modern Customs and Ancient Lairs of Russia, p. 44.
friend Mr. F. W. Maitland, whose authority on these matters
The pracis unsurpassed, informs me that he knows of no such trace.
Several instances of
tice, however, seems to have been not uncommon.
the sale of a wife bv auction, sometimes along with a child, are reported
from Kent between" ISll and 1820.
'See Pollock and Maitland, vol. ii. p. 395.
'

'My

818

fiilliT

'
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women

were more cnndid wlien they said:
points of our Iiiw the condition of the female sex

iiulcpcnclence,

iimiiy

worse tlmn that of the male.'

XI\'. Gradual

Amendment

of the English Matrimonial

Law

However, the Courts of Equity ultimately set themselves
England to improve the wife's condition. They recognized some contracts and grants between husband and wife.
They allowed property to be given to trustees for the sole
and separate use of a wife; and if it was given to her with
an obvious intent that it should be for her exclusive benefit,
they held the husband, in whom by operation of the general
law it would vest, to be a trustee for the wife. When during marriage there came to a wife by will or descent any
property of which the liusiiHiid could obtain possession only
by the help of a Court of Equity, they required him to settle
a reasonable part of it upon the wife for her separate use.
And in respect of her separate property, they furthermore
permitted the wife to sue her husband, or to be sued by him.
While these changes were in progress, there had grown up
among the wealthier classes the habit of making settlements
on marriage which secured to the wife, through the instrumentality of trustees, separate property for her sole use,
and wherever a woman was a ward of Court, the Court insisted, in giving its consent to the marriage, that such a
in

settlement should he

By

made

for her benefit.

these steps a change had been efTected in

women

the legal

though
more gradual, and in its results falling far short of, the
change made at Rome when the marriage without Hand
power became general. But in England a recourse to the
position of

as regards property similar to,

far

Courts has always been the luxury of the rich; and as the
middle and poorer classes were not wont to go to the Courts,
or to make settlements, it was only among the richer classes
that the wife's separate estate can bo said to have existed.

At

last,

however, the gross injustice of allowing a

selfish

or

wasteful husband to seize his wife's earnings and neglect her

;
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was so far felt that several Acts were passed (the firnt in
1857), under which a woman deserted by her husband may
obtain from a mugistrate a judicial order, protcctinf^ from
liim any property she may acquire after desertion.
Hy this
time an agitation had begun to secure wider rights for married women.
It had great difficulties to overcome in the
conservative sentiment of lawyers, and of those who are led
by lawyers, and more especially of members of the House of
Not till 1870 did the British Parliament take the
Lords.
step which the Romans had taken long before the Christian
era, and which many American States had taken in the first

A

century.

half of the nineteenth

statute of that year,

amended and extended by others of 1874 and 1882, swept
away the old rule which carried all the wife's property over
to the husband by the mere fact of marriage; so that now
whatever a woman possesses at her marriage, or receives
after it, or earns for herself, remains her own as if she were
unmarried, while of course the husband no longer becomes
By these slow
liable by marriage to her ante-nuptial debts.
degrees has the English wife risen at last to the

Roman.
still

The

practice of

making

level of

the

settlements on marriage

remains, especially where the wife's property

is

large,

any reason to distrust the bridegroom
for though the interposition of trustees is no longer needed
to keep the property from falling by operation of law into

or where there

is

the husband's grasp, he

may

still

press or persuade her to

now enjoys full disposing power, and
if she does part with it, she and the children may suffer.
Thus custom sustains in England, and perhaps will long
Yet
sustain, a system resembling that of the Roman Dos.
the number of persons possessing some property who marry
without a settlement increases, as does the number of women
part with

it,

since she

whose strength of will and knowledge of business enables
them to hold their own against marital coaxing or coercion.
It need hardly be said that the personal liberty of the

wife was established long before her right to separate property.
'

Says Blackstone (writing

The husband by the

correction.

For as he

in

1763)

:

—

old law might give his wife moderate
to answer for her misbehaviour, the

is

820
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law tlioiiglit it reasonable to entrust liim with his power of restraining her, by domestic chastisenunt, in tlie same moderation
that a man is allowed to correct his apprentices or children, for
whom the parent is also liable in some cases to answer. But
this ])ower of correction was confined within reasonable bounds,

from using any violence to his
ex causa rrgiminis rt castigatlonis
ujroris suae, licite et raiionabiliter pcrlinet.
But in the politer
reipn of Charles the Second tliis power of correction began to
be doubted, and a wife may now have security of the peace
against her husband, or, in return, a husband against his wife.
Yet the lower rank of ))eople, who were always fond of the old
common law, still claim and exert their ancient privilege; and
the Courts of I,aw will still permit a husband to restrain a wife
of her liberty in case of any gross misbehaviour.' '

and

tile

husband was
quam ad

wife aliicr

Tliis

survives

jirohibited

viriim,

touching nttiichnicnt to

among

'

But among

wife beating.

tlieir

old

the lower rank of people

common law
'

in

still

the form of

the politer classes the right to

restrain a consort's liberty (except under very special cir-

cumstances)

may

the case of Reg.
lish

wife, like

v.

he deemed to have become exploded since
Jackson in 1891." So that now the Eng-

the

Roman, may

husband's house

quit her

when she pleases, and tlio suit for restitution of conjugal
rights, whereby either could compel the other to live in the
conmion household,

is

falling into disuse,

if

indeed

it

can

still

any sense effective since the Act, passed
188i, which took away the remedy by attachment.

he described as
in

in

The interest which belongs to these changes in the law,
changes generally similar in their result in the English and
in the Roman .systems, though far more gradually made in
the former tiian in the latter, is the interest of observing
the methods whereby custom and legislation have sougiit to
'

Blnckstone, Cnmmenlnnra.

vol.

1.

lik.

i.

chnp. 15.

'1 Q. B. p. (i71 (in the Court of Appeal).
The jiidpiiients nrc instructive. The Master of the Rolls pnes so far ns to donlit whether the
husband ever lind a lejrni jinwer of eorreetion, a curious instance of the
way in which flie sentiment of a Inter time sometimes tries to force
upon the iMnjrunjre of nn older time a niin-Miitnnil meiinine, the new
.sentiment lieinp one which the older time would have failed to understand.
It would have been simpler to admit thTit what may well have
been law in the seventeenth century is not to be taken to be law now,
-manners and ideas hnvinjf so com|)lefeIy changed as to render the old
rules obsolete.
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work out

different possible tlieories of the iniirringc relation.

Tliere are usually said to be two theories, that of Mastery,
and that of K(iiiality- On the former the husband is lord
of the wife's property as well as of her person.

The law puts

her at his mercy, trusting that affection, public opinion, and
a regard for domestic comfort will restrain the exercise of
On the other theory, each consort is a law
his rights.
to him- or herself, each can dispose of his or her proptime,

crtvi

other.

and

The law

local

presence without the assent

allows this freedom in the

the

of

hope that af-

and the opinion of society will prevent its
Yet these two theories, that with which both Rome
and England began, that with which both Rome and Engfection, respect,

abuse.

land have ended, do not exhaust the possibilities of the relaFor there is a third theory which, more or less con-

tion.

sciously felt to be present, has influenced both the one

and

the other, creating a sort of compromise between them.

It

is

the theory of a partnership in social

life

and

in

property

similar to the partnership which necessarily exists as

re-

This idea is expressed
gards the children of a marriage.
by the form which the INIastery theory took when it declared
husband and wife to be ' one person in the law,' and in the
Anglican marriage service where the wife's promise to obey ^
is met by the husband's declaration that he endows her with
It also qualifies the theory of Equality
all his worldly goods.
and Independence by the practice of creating a settlement
in England, and a Dos (and Donatio propter nupt'ias) at
Rome, in which each of the married pair has an interest.
Any one can see that the Mastery theory, against which
modern sentiment revolts, was more defensible in a time of
violence, when protection for life and property had to be
secured by physical force as well as

than

it is

to-day.

Any

by recourse

to-day households for which the IMastery theory
suited, as there also are,

of rudeness and in

to the law,

one can also see that there are even

and always have

Musulman

may

be well

been, even in

days

countries, other households

This promise does not appear in the forms of marriage service
the unestablished churches of England, or most of
them.
'

commonly used by
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where the wife was, and riglitlv was, the real head of tinfamily.
Those moreover who, jiulf^inpf of other times l)v
own,
tliink that the j)o.sitic)n of tlie wife and of women
tlu'ir
generally must have been, under the Mastery theory, an intolerable one, need to be reminded not only that the practical
working of family life depends very largely on the respective
characters of the persons within the family, and on the
amount of affection they entertain for one another, but also
tliat it is profoundly modified by the conception of their
Law, itself
relations which rules the minds of these persons.
the product and the index of public opinion, moulds and
solidifies that conception, and the wife of the old stern days
of marital tyranny saw no indignity or hardship in that
position of humble obedience which the independent spirit
of our own time resents.
X\'. Dh'orce under the

There

is

one more point

in

Canon Law

which opposite theories of marin which the contrast ap-

riage have to be contrasted, and

pears most strikingly. This is the point which touches the
permanence of the relation.
We have already seen what were the provisions of the
Roman law upon the subject of Divorce. Those provisions
continued to prevail in Western Europe after the fall of the
Empire, until, apparently in the eighth, ninth, and tenth
centuries, new rules enforced by the Church superseded them
A
in the regions where the imperial law had been observed.
similar change occurred later in other countries such as
England and Germany, where the ancient customs of the
barbarian tribes had allowed the husliand, and apparently
in some cases the wife also, to dissolve the marriage and dejiart.
From the twelfth century onwards the ecclesiastical
rules and courts had undoubted control of this branch of law
all over Christian Europe.
Now the Church held marriage
to be a sacrament and to be indissoluble. Divorce, therefore,
in the proper sense of the term, as a complete severance of
a duly constituted matrimonial tic, was held by the Church
inadmissible.
This view was based on the teaching of our
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an<l

was enforced on every

bridal pair in the liturgical form employed at marriage, as

indeed

it is

in the

English liturgy to-day.

Nevertheless, the

Church recognized two legal processes which w'crc popu-i
larly, though incorrectly, called divorces.
One of these, called the divorce from the bond of marriage

by

(fl

vinculo niatrimonii), was in reality a declaration

ecclesiastical authority

acting under him

—

—

that of the Pope, or a deputy

that the marriage liad been null from

the beginning on the ground of some canonical impediment,
such as relationship or pre-contract. As already observed,
the rules regarding impediments were so numerous and so
intricate that it was easy, given a sufficient motive, whether

some ground for declaring
practice of granting
divorces of this class, which was constant!}' made a means
of obliging the great ones of the earth and augmenting
papal revenues, may sometimes have been really useful for
the purpose of dissolving the ill-assorted unions of those
who could secure a decree from the ecclesiastical authorities.
Technically, however, it was not a dissolution of marriage, but
a declaration that no marriage had ever existed, and therefore it rendered children born in the relation illegitimate.*
The other kind of divorce was that called from board
and bed (a mensa et thoro). It was a regular part of the
jurisdiction of the Church Courts, and effected a legal separation of the two parties from their joint life in one household, while leaving them still man and wife, and therefore
unable to marry any other person. The status of the children was of course not affected.
political or pecuniary, to discover

The

almost any marriage invalid.

'

'

XVT. The Later Law

of Divorce in

This law prevailed over

and continued

all

England and Scotland

Europe

to prevail in all

till

Roman

the Refoi-mation,

Catholic countries

' Jlessrs. Pollock and ^Maitland refer to the dooms of Aethelbert
as
showins the permissibility of divorce in early English law (History of
Enr/lisii Law. vol. ii. p. 390).
' But canonical inarenuitv discovered methods by which in some
eases
the leptimacy of the children might be saved though the marriage was

declared void.

till
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6_'l

very recent time.

II

In some

it

still

prevails, at

leiist

Hut in most
Protcstiint countries it received a fatjil shock from the denial,
in which all Protestants agreed, of the sacramental character
of marriage, and from the revival, in some of such countries,
of the view of marriage as a purely civil contract. Thus in
Scotland the courts began, very soon after the Roman connexion had been repudiated, to grant divorces; and in A. D.
l.'iT.'J a statute added desertion to adultery as a ground for
divorce.
In England, however, where the revulsion against
the doctrines of mediaeval Christianity was less pronounced,
and where the Ecclesiastical Courts retained their jurisdiction in matrimonial causes, the old law went on unchanged,
so

fur

lis

Roinaii

Ciitholics

iirc

save that after the abolition of

conceria-d.

many

of the canonical im-

pediments, mentioned above, divorces a vinculo,

marriages to have been originally invalid,
rare.

Nevertheless, attempts had been

more energetic English Reformers to
of marriage.

A

declaring

l)ecanie far

made by some

more
of the

assert the dissolubility

draft ecclesiastical code (called the Refor-

matio legum ccclesiasticaruvi) was prepared, but never en-

argued strongly on the same side in his
read book. About his time cases begin
to occur in which marriages were dissolved by Acts of Parliament
a practice which became more frequent under the
Whig regime of the early Hanoverian kings, and ultimately
ripened into a regular procedure by which those who could
affor<l the expense might secure divorces.
The party seeking divorce was required to first obtain from the Ecclesiastical Court a divorce a mensa ct thoro, which obtained, he
introduced his private Bill for a complete divorce.
It was
heard by the House of Lords as a practically judicial matter, in which evidence was given, and counsel argued the
case for and (if the other party resisted) against the divorce.
It was usually by the husband that these divorce
Bills were promoted, and indeed no wife so obtained a divorce

and

acted;

^lilton

well-known but

little

;

till A.

p.

1801.'

' Tliorr hnd
nlso sprung up the prnrtioe of cffpctinit priviite separations lirtwcon n hiisliand and ii wife liy inrnns of a derd rxmitrd by
carh of them, and such a derd presently came to l>c reropni/.ed as a
defence to a suit by either party for the restitution of conjufcal rights.
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English evasion of that principle

of indissoliihilit}' for which such innnense respect was pro-

1857, long before which time the existence
of a law which gave to the rich w'hat it refused to the poor
In that year an Act was passed,
had become a scandal.'
fessed lusted

till

not without strenuous opposition from those who clung to
the older ecclesiastical theorj', which established a new Court
for Divorce and Matrimonial causes, empowered to grant
either a complete dissolution of

viairimonii) or a

'

marriage (divorce a vinculo
(divorce a mcnsa et

judicial separation

'

This statute adhered to the rule which the practice
of Lords had established, and under it a husband may obtain a divorce on proof of the wife's infidelity,
whereas the wife can obtain it only by proving, in addition
to the fact of infidelity on the husband's part, either that
it was aggravated by bigamy or incest, or that it was accompanied by cruelty or by two years' desertion. To prevent collusion a public functionary called the Queen's Proctor is permitted to intervene where he sees grounds for doing so. Misconduct by the husband operates as a bar to c
Thus the law of England stands
his obtaining a divorce.
to-day.
Attempts have been made to alter it on the basis
of equality, so that whatever misconduct on the wife's part
entitles a husband to divorce shall, if committed by the husband, entitle her likewise to have the marriage dissolved.
But these attempts have not so far succeeded.^
The law of Scotland is more indulgent, and not only perthoro).

of the

House

mits a wife to obtain divorce for a husband's infidelity alone,

but also recognizes wilful desertion for four years as a

ground

for

divorce.

In other respects

its

generally similar to those of the English law.
ever, remains

provisions are
Ireland, how-

under the old pre-Reformation system.

There

'Probably the English Jews were permitted to exercise in the seventeenth and eighteenth centuries the right of divorce which their own law
gave them. But in those days the Jews \^ere so cut off from the general English society that the phenomenon passed almost unnoticed.
They were a very small community, living practically under their personal law, as the Parsis do in Western India to-day.
'The Act of 1857 (amended in some points by subsequent statutes)
contains provisions intended to prevent collusion between the parties,
and empowers the Court to regulate the property rights of the divorced
persons and the custody of the children (if any) of the marriage.
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no Divorce Court, and no marridge can be dissolved save
by Act of Parliamont. The bulk of the people are Roman
Catholics, and among Protestants as well as Roman Catholics the level of public sentiment and of conjugal morality
has apparently been higher than in England, nor have attempts been made, at any rate in recent years, to obtain
The
the freedom which England and Scotland possess.
I'nited Kingdom thus shows within its narrow limits the
curious phenomenon of three dissimilar systems of law reguis

it is eminently desirable that the
law should be uniform. England has a comparatively strict
rule, and one which is unequal as between the two parties.

lating a matter on which

Scotland

is

somewhat

laxer,

Ireland has no divorce at

but treats both parties

all.

So

little

alike.

do theoretical consid-

erations prevail against the attachment of a nation to

its

own sentiments and usages.
I reserve

conmients on these systems

till

we have followed

out the history of the English matrimonial law in the widest

and most remarkable
States of America.

field

of

its

XVII. The Divorce Laics of

When

development, the United

the United States

the thirteen Colonies proclaimed their separation

from Great Britain in 1776, they started with the Common
Law and all such statute law as had in fact been in force at
Accordingly they had no prothe date of the separation.
vision for dissolving marriages, nor any Ecclesiastical
Courts to grant dissolutions, seeing that such tribunals had
never existed in America, whore there had been no bishops.
Presently, however, they began to legislate on the subject,
and the legislation which they, and the newer States added
to the Union since 17S9, have produced presents the largest
and the strangest, and perhaps the saddest, body of legislative experiments in the sphere of family law which free,
Both marself-governing comnuinities have ever tried.
riage and divorce belong, imder the American Constitution,
to the several States, Congress having no right to pass any
laws upon the subject, except of course for the District of

76.

BRYCE: MARRIAGE AND DIVORCE 827

Columbia and the Territories.

Thus every one

of

tlie

(now)

forty-five Stiitos has hocii free to deal witli this iiiconiiiaraljly
difficult

and delicate matter at

variety of provisions

is

endless.

deal of space to present these in

some

its

own sweet

As

it

will,

anil

the

would require a great
detail, I shall touch on only

salient points.

Originally, the few divorces that were granted were obtained, following the example of England,

of the State legislature.
ceived,

tutions

and now nearly

all

The

evils

by means

of Acts

of this plan were per-

the States have

by

their Consti-

forbidden the legislature to pass such Acts, since

Courts have been provided to which application

may

be

These are usually cither the ordinary inferior Courts
of the State, or the Chancery Courts (where such survive).
No State seems to have, like England, erected a special
Court for the purpose.
One State only. South Carolina,
does not recognize divorce at all.
In 1872, under the socalled ' carpet-bagger government,' set up after the War
of Secession, a statute was passed in that State authorizing
divorces for infidelity or desertion, but in 1878, when the
native whites had regained control, this statute was repealed,
so that now, if a divorce is obtained at all, it must be obtained from the legislature outside the regular law.
South
Carolina has the distinction of being to-day probably the
only Protestant community in the world which continues to
hold marriage indissoluble.
No State has fewer Roman
Catholic citizens
Presbyterians and Methodists are the

made.

:

strongest religious bodies.

The causes for which divorce may be granted range downwards from the strictness of such a conservative State as
New York, where conjugal infidelity is the sole cause recognized for an absolute dissolution of the marriage, to the
laxity of Washington, where the Court may grant divorce
'
ior any cause deemed by it sufficient, and when it shall be
Desatisfied that the parties can no longer live together.'
sertion is in nearly all States recognized as a ground for
dissolution.
So is cruelty by either party, or the reasonable
apprehension of it by either. So in many States the neglect
of the husband to provide for the wife, habitual intemper-
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ancc, inilignities or insulting treatment, violent temper, and
(in

11

smiiller

number) the persistent neglect of her domestic

the wife, grave misconduct hefore marriage un-

duties

l)y

known

to the other party, insanity, an indictment for felony

followed hy flight, vagrancy, are, or have been, prescribed
as

among

In some States

the sutficient grouiuls for divorce.

a sentence of imprisonment for

life

Ipso iure annuls the mar-

riage of the prisoner, permitting the other partner to remarry, and, in most, conviction for felony or infamous
crime is a ground on whidi the Court may decree, and presumably will decree, the extinction of the marriage. Moreover, there arc still a few States where over and above the
judicial process open

to a discontented consort, the State

legislature continues to grant divorces

by

special statutes.

and in
would seem that fourfifths of its divorces, nut indeed very numerous (289 for
twenty years), were so obtained. Tlie laws of most States
also provide for what the Americans call a * limited divorce,'
and the English a ' judicial separation,' equivalent to the
old divorce a mcnsa ct thoro. 'It leaves the marriage still
valid, but relieves the parties fpim any obligation to live
together; and in some States the Court in pronouncing a
Delaware

is,

or very recently was, such a State;

the fwonty years prece<ling 1887

it

may change the name of the wife (in Texas
and Arizona the name of either party), while in Vermont
it may also change the names of the children who are minors.
Not less remarkable than the multiplication of grounds
for divorce in the American States is the ey^'cme laxity of
procedure which has grown up. The CourtS'''havinp J'jrisdiction are usually the Courts of the coui1t«', t!rt''unals of no
decree of divorce

great weight, whose ill-paid judges are
fessional eminence.

The terms

sei.

"len of pro-

_

a State

of residence

which arc required before a petitioner can ap
il Xiivorce are generally very short. The provisions for aennng
.

•

,

notice on the respondent or defendant to the divo ce suit

are loose and seem to be carelessly enforced.
allow service to be effected by publication
if

in

Som-

Stater

the newspapers,

the other party be not found within the State, and this

of course often

happens when the applicant has recently

76.
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come to the State, most likely » distant one, from that in
which he or she lived with the other consort. Frequently
he comes for the express purpose of getting his marriage
Although most States declare collusion or condissolved.
niviince by the other party to be a bar to the granting of
a divorce, and some few States provide that a public official
shall

appear to defend

in

undefended petitions, the pro-

visions

made

in not

a few cases the proceedings do

judicial

ment of

for detecting these devices are inadequate

;

and

more than set a
seal upon that voluntary dissolution by the agreethe two consorts, which was so common at Rome.
little

is doubtless a point of difference between the Roman law
and that of modern American States that in the former the
parties could by their own will and act terminate the marin the latter the Courts must be invoked to do so.
riage
But where the Coui'ts out of good-nature or carelessness
made a practice of complying with the application of one
party, unresisted or feebly resisted by the other, this difference almost disappears.
The facilities which some of the
more lax States hold out to those who come to live in them
for the requisite period, and who then procure from the
complaisant Court a divor :e without the knowledge of the
other consort, constitute a grave blot on the administration
of justice in the Union generally, for a marriage dissolved

It

:

(where jurisdiction over the parties has been
is prima facie dissolved everywhere;^
and although the decree might conceivably be reversed if evidence
could be giver that it had been improperly obtained, it is
usua y so dif -ult to obtain that evidence that the injured
party, esper xily an injured wife, must perforce submit.
in one State

duly created)

XX^V.

General Reflections: Changes in Theory and
Sentiment regarding Marriage

in

A

fe

survey.

•

words more to sum up the general result of our
have seen that the relations of the wife to the

We

' In two or three States the law provides that when an inhabitant
goes into some other State for the purpose of getting a divorce for a
cause arising within the State, or for a cause which the law of the
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husbftiul

have been regulated sometimes by one, sometimes by

the otlier of two systems, wbicli have been called those of
In all countries custom and
Subordination and K(|ualily.'
law begin with the system of Subordination.
In some, the

Even at Rome, though she
is little better than a slave.
was not only free but respected, her Icgid capacity was
merged in her husband's.
This systrm vanishes from Rome during the last two centuries of the Repuiilic, and when the law of Rome comes tb

wife

prevail over the whole civilized world, the system of Equality

(except so far as varied by local custom) prevails over that

world

Empire itself perishes.
Dark Ages the principle of

the

till

In the

the subordination of

again the rule everywhere, though the forms it
takes vary, and it is more complete in some countries than
It was the rule among the Celtic and Teutonic
in others.
It finds its way,
peoples before they were Christianized.
the wife

is

through customs conformable to the rudeness of the times,
into the law of those countries which, like Italy, Spain,

and

France, were only ]mrtin11y Teutonizcd, and retained forms
It holds its ground in England till our
of Latin speech.

though latterly much modified by the process
the emancipation of women, a process which,
under the influence of democratic ideas, has moved most
swiftly and has gone furthest among the English race in
North America. But in our own time the principle of equality has, in most civilized countries, triumphed all along the
line, and so far as we can foresee, has definitely triumphed.
One must imagine a complete revolution in ideas and in social

own

time,

which we

call

habits in order to imagine a return to the system of Subordiit stood two centuries ago.
there have been two systems determining the relations

nation as

As

Slate would not nuthorize, n divorce granted to him shnll hnve no effect
within the Stiifc.
By Kqunlity I do not menn nny rccojrnition of Identity or even
Similiirity ns respects cnpnoity iind prncliciil worlt (thmifrh the tendency is' in that direction), hut the equnl ))ossession of private civil
rights and the admis'iion of an individuality entitled to equal respect
and an equally free play of action. .Such Kquality is perfectly compntihle. given sufficient affection, with a complete identification of the
consorts in the harmony which comts of the union of diverse but complementary elements.
'
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of liusband and wife in respect of property and of personal
control, so also have there been throughout all history two

aspects of

tlic

institution of marriage, one in which

tiie

sen-

and material element has predominated, the other in
which the spiritual and religious clement has come in to give
a higiier and refining cliaracter to the relation. In this case,
sual

however,

it

is

not possible to

make

the relative importance

of these two aspects synchronize with the general progress

of civilization, nor even with the elevation of the position of

women.

It

is

true that

among barbarous and some

civilized races the physical side of the institution

is

semi-

almost

solely regarded, and that we may suppose a remote age
when primitive man was in this respect not much above the
But there have been epochs when
level of other animals.
civilization was advancing while the moral conception of
marriage, or at any rate the popular view of marriage as
The tie between husband
a social relation, was declining.

and wife in the earlier days of Rome was not only closer
but more worthy and wholesome in its influence on the lives
of both than it had become in the age of Augustus. Christianity not only restored to the tie

its

religious colour, but

by proclaiming

its immorand its possibility of union with God through Christ
gave a new and higher significance to life as a whole, and to
the duties which spring from marriage.
The greatest advance which the Christian world made upon the pagan world
was in the view of personal purity for both sexes which the
New Testament inculcated, a view absent from the Greek
and Italian religions and from Greek and Latin literature,
though there had been germs of it in the East, where habits
of sensual indulgence more degrading than those of the West
were opposed by theories of asceticism, which passed into
and tinged primitive and mediaeval Christianity.
The more ennobling view of love and of the marriage relation held its ground through the ^Middle Ages. There was
plenty' of profligacy
as indeed the ideal and the actual
have never been more disjoined than in the Middle Ages.
But in spite of profligacy on the one hand, and the glorification of celibacy on the other, and notwithstanding the

in dignifying the individual soul

tality

—
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women

subjection of

personal freedom,

in tlic

mutter of property and even of

conception of wedded

tlie

life

as reco<;nized

Church and enshrined in poetry remained
l)V the
pure and lofty. That the Reformation took away part of
the relif^ious lialo which had surrounded matrimony may he
liiw

of the

U'lictlier this involved a prjictical loss

admitted.

cult question.

It

m.-iy

that, in

lie

a

is

diffi-

their anxiety to be rid

of what they deemed superstition, and in their disgust at the

tricky and mercenary

way

in

which ecclesiastical lawyers had

played fast and loose with the intricate rules of canonical
impediment, the Reformers of Germany, Scandinavia, and
Scotland forgot to dwell sufficiently on the fact that though

marriage is a civil relation in point of form and legal effect,
it ought to be, to Christians, essentially also a religious
relation, the true consecration of which

monial blessing of the Church, but
responsibilities

it

involves.

Yet

it

is

lies

in the

not

in

the cere-

solemnity of the

not clear that,

point

in

of domestic happiness or domestic purity, the nations which

have clung to the mediaeval doctrine stood a century ago,
General
or stand now, above those which had renounced it.
theories regarding the influence of particular forms of religion, like theories regarding the influence of race, are apt
to be misleading, liecausc many other conditions have to be

regarded as well as those on which the theorist

is

inclined to

dwell.

Whoever regards the doctrines of the Roman Catholic
Church respecting marriage and realizes her power over
her members will expect to find a higher level of sexual
morality
find.

in

So on

Roman

Catholic countries than he will in fact

the other

hand

will

he be disappointed who ac-

cepts that view of the superiority in social virtues of peoples
of Teutonic stock which finds so

peoples,

much favour among

for dissolutions of the marriage

tic

those

have latterly

grown more frequent than they formerly were among Protestant and Teutonic nations, and arc apparently less condemned by public opinion than was the case in older days.

The

material progress of the world, the mastery of

man

over nature through a knowledge of her laws, the diffusion
of knowledge and of the opportunities for acquiring

it,

are
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themes which ceaselessly employ the tongues of speakers and
the pens of journjilists, while they swell with pride the heart
of the ordiiiiir^' citizen.

But they are not

tlic

tilings

upon

which the moral advancement of mankind or the happiness
of individuals chiefly turns.

They

co-exist, as the statistics

of recent years show, with an increase, over
civilized countries, of lunacy, of suicide,

all

and of

or nearly
divorce.

all
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Insurance comjjanies, in America, III. 247
Insurance law, history of, I. 242, 329; III. 98-116
International law, and the admiralty courts, I. 325, 562-564
Intcstacv, English law of, in American Colonies, I. 431-463;
in".

690; mediii-val Law

of. III.

Invention, disclosure of. III. 141
Inventor, true and first. III. 139
Ipswich, maritime court, I. 291;

day book

723-36

Domesday

of, I.

292; Domes-

of. III. 11

Ireland, English law in,

I.

Irnerius, law teacher,

31

I.

356

Issues in pleadings, II. 621-622
Italian law, influence of, u]>on negotiable instruments. III. 53-56
Itinerant Justices,

Jamaica, law
.lames

I.,

51;

I.

II.

216

419

of, I.

legislation concerning

James, Judge, I. 802
Jeffreys, Judge, I. 705;
.Jerusalem, Assizes of,
Jessel, Sir George,

I.

.lews, exchequer of,
.Joint stock

canon law,

trials by, II.

I.

282

520

45
810-813
I.

and .Jewish obligations. III. 664-668

companies. III. 192, 200

Judge and jury,

I.

767-769
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Judges, non-professional,
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American Colonies,

in

I.

388; pay-

ment of, I. 178
Judgment, in ancient law,

I. 96; and decree, II. 781
acts, II. 679-681
Judicature, act of 1873, I. 80.
Judicial Committee of Privy Council, I. 835-836
Judicial writs, II. .5.59
Judiciary law, I. .52
Junius, letters of, I. 240
Jurists, development of law through, I. 361
Jury, I. 116, 126; in early Massachusetts, I. 378-379; in early
American law, I. 386; in American Colonies, I. 393; trial,
I. 708; development of, II. l'08-4l6; punishment for verdict, II. 494; special, for mercantile cases, III. 14, 28
"i

Jus Gentium,

I.

340-341,

;

.584

Justices of the Peace, II. 217, 411, 449
Justinian, I. 16-18; codification of, I. 345

Kent, James, Law Studies of, I. 837-847
Kenyon, Chief Justice, I. 719
King, court of, I. 50, 123; peace of, I. 101 juri|diction olj over
crimes, II. 404; peace of, inJVIMdie--Ages, II. 403-417
Kingsmill. Richard, I. 687 __-.^-^^
Knight-Bruee, Justice, I. SOO-SCW
;

fidei. III. 307
Land, distribution of, in New England, I. 434
Land Books, Anglo Saxon, II. 64
Land companies, early in America, III. 244-249
Land law, as nucleus of English law, I. 354-355
Landlord and tenant. III. 699-702
Land transfer. III. 707-719; act, 1897, III. 691, 707
Lanfranc, Archbishop of Canterbury, I. 628; II. 75
Langdale, Lord, I. 501, 740
Language, of the law, I. 480, 714; of charters and statutes,
198-202; legal, II. 421. 6l0
Law merchant, see Merchant, law
Law reform, committee of, 1653, I. 470, 482

Laesio

Law
Law

schools, at Pavia,

I.

II.

30, 197, 262, 590, 646. 684, 701

590, 681-684; of Chancellor Kent,
837-847
Lawyers, absence of trained, in American Colonies, I. 369-370;
in early Massachusetts, I. 385
in American Colonies, L
403, 406-409, 412
Lease and release. III. 705
Leasing powers, under settled land acts. III. 685
Legacies, I. 220
Leges Barbarorum, I. 19-20, 34-40; II. 156
studies, revival of,

I.

I.

;
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private collections under names of, II. 16-18, "2-73
(-SS in Massachusetts, I. 373; function
Legislation, I. Kt-l'J,
of, in extension of law, I. ."iSS-SSS
Letehford, IMnin Dealing, I. 38'2
Lex and jus. III. K)
Li'(?fs,

."i

;

HI

Libel, early law of. III.
Liens on land. III. (j.")(j-(i()0
dower. III. 658-660; of

by warranty.

;

III.

feudal service and

6.'>7-6.';8

;

by

rent service,

660

III.

Limitation act, 1871, III. 693
Limitation of liability. III. \9'2, 229-'2Sl
Limitations, statute of, 1833, III. 693; statute of, under land
title

registration, III. 715

Lindlev, Lord,

I.

816

Litis contestatio. II. 757-760,

768

169. 676; II. 46; Tenures, II. 9V
Liverpool, court of (jassage, I. 300
Livingston, Kdward, and the codes for Louisiana, I. 508-509;
Littleton, Sir

Thomas,

I.

II. 657
Local community unincorporated. III. 165 l66
id for, during ComLocal courts, in 13th century, L 56l dec
monwealth, I. 475-1-76
Local law and common law, I. 60
Lombards, laws of, I. 19; and history of insurance. III. 110
;

Lombard

jurists, influence of,

upon negotiable instruments.

III.

59-70

London, White Book
Lord and Man, I. 98

of,

I.

292, 300; Judicia Civitatis, II. 11

I. 508-509
Lowther, Hugh, I. 656
Lucy. Richard, Chief Justiciar, I. 637
Lunatics, torts of. III. 509; real estate of, III. 699
Lushington, .ludge, I. 753
Lyndhurst, Lord, I. 725
Lyndwood, Provinciale, I. 265; II. 258

Louisiana, Livingston's Codes for,

Magna

Charta, II. 26, 80
Malynes, Gerard, on the law merchant, III.

Manor,

8,

77

III. l65

Mansfield, Lord, I. 7l6: and the law merchant. III. 13-15, 75;
and insurance law. III. Il6; and patent laws, III. 144'
Manus marriage. III. 786-788
Marine insurance. III. 107

Maritime courts, I. 294-297; during Commonwealth, I. 474-475
Maritime law, I. 2.S0-236, 292; II. 321-328
Marriage, civil, in early Massachusetts, I. 374; law of, during
Commonwealth, I. 484; in Roman and English law. III.
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782-833; prohibiUd degrees in. III. 80;)-809; canon law of,
III. 809-812; disabilities regarding, III. 813-8U; form of,
in England, III. 811-815
Married woiiuii, property rights, III. 68()-()88; in equity. III.
818-81!); legislative ehanges, III. 819
Marv, Queen, legislation eoneerning canon law, I. 278
Maryland, early law of, I. 100-103; chancery jurisdiction in, II.
'803-801
Massachusetts, early law of, I. 372-386; distinctive doctrines of
early law, I. 371; chancery jurisdiction in, II. 779-786
Masters in C'iianeery, I. 215
Matrimonial jurisdiction, I. 226; of ecclesiastical c-ourts, II. 298301

Maule, .Judge, I. 715
Merchant, law, I. 17-18. 101. 220. 237-216, 289-331; custom of,
I. 2l6; law in relation to internal and foreign trade, I. 327;
Law, distinctive doctrines, I. 20, 327-329; contributions to
common law. III. 34-50; history of. III. 7-15; and master's
liability, III. 382; proof of. III. 44, 74
MertoTi, statute of, I. 260; provisions of, II. 26
Mettingham, John, I. 652
Mining companies, early in America, III. 244
Mirror of Justices, II. 38, 85
Misadventure, responsibility for, III. 483-489
Mistake, I. 223
Modern reports, II. 138
Money, had and received, I. 241 III. 295-297
Montague, Chief Justice, I. 690
Moore's Reports, II. 134
Morals, offenses against ecclesiastical jurisdiction, II. 295-297
Mortgages, I. 218; history of, III. 646-672; on registered land,
III. 717
Mortmain, statute of, I. 154; III. 175
Moslem law, I. 597-599
Municipal corporations, III. l62
;

Napoleon, Codification of, I. S6l
Natura Brevium, II. 44
Natural equity, as rule of decision, I. 600
Natural law, as rule of decision, I. 418, 437, 451
Nature, law of, and law merchant, III. 28, 42, 45
Negotiable instruments, early history of, I. 304, 329; HI- 51-71
Negotiable paper and the staple. III. 17
New England, popular law in, I. 370; Agrarian system, I. 432
New Hampshire, early law of, I. S87; chancery jurisdiction in,
II. 785-786
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New

Jersey, early Inw

in. I. 395-396; chancery jurisdiction in,
795-797
New York, early law of, I. 390-395; codification in, II. 657-661,
67(1; chancery jurisdiction in, II. 79--795
Nisi ])rius rulings on evidence, II. 696
'

II.

Norfolk,

trial of, II.

Norman Conquest,
jile,

I.

6'25

;

H)5-9()
effect of,

I.

l'9-53

;

element

in

English peo-

law, sources of, II. 68-71; influences, II. 213

Northampton, Assize of, I. I,S6; II. Hr>
North Carolina, chancery jurisdiction, II. 8O6
Nottingham. Lord. I. 671', 70!2
Novelty

in patents. III.

115

Nuduni jjactum. III. S-Sl
Numerical system of evidence,
Oath,

Odio

I.

92;

trial by, II.

II.
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383-392
534

et atia, writ de, II. 476,

Oleron, laws of, II. 325
Ordeal, I. 93, 116; trial by, II. 892-396, 486-488
Ordinances and statutes, II. 180
Outlawry. I. 95
Oyer and Terminer, commissions of, II. 25S

Pannormia, I. 25 I
Park, Sir James, on law of insurance.
Parke, Baron, I. 747

III.

II6

I. 157; Rolls, II. 90, 178-180, 191-192;
on petition, II. 230-231
Parliamentary commission, on jileading, II. 6.'32
Parol contracts, early history of. III. 304-319

Parliament,

relief

by

Parol evidence rule, II. 694
P;irtners, law of, in law merchant, III. 48

Partnership. I. 221; history of law of. III. 183-191'
Patents, history of English, III. 117-147; summary of grants
of. III.

1.S8

Pateshull, I. 642
Patteson, Judge, I. 744
Peace, King's, in Middle Ages, II. 403-417
Peculiar, court of, II. 276

Pecunia trajectitia, I. 243
Penal servitude, I. 555-556
Penitentials,

I.

252

Pennsylvania, early law of, I. 396-400; chancery jurisdiction
in, II. 797-801, 810-823; equity jurisdiction in, II. 797801, 810-823

Roman

law,

I.

339-340

Perpetuities, rule against,

I.

703, III. 685

Peregrini, in
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I'orsonal laws, system of, I. 20, 38-40
I'rtty jurisdiction, in Massachusetts, I. 377
Piepoudre, court of, I. 237, 298; III. 9, 35
Pil)e Rolls, II. 77
Pipe Roll Society,

Piracy,

I.

II.

60

296, 297, 305, 312; admiralty jurisdiction over, II,

320
Pleading, in early Massachusetts, I. 377, 658-6.')9; development of, II. 6ll-6i2; and law of agency. III. 4.10-412
Plowden, Reporter, II. 128-130

Poland, law of,

I.

594

Pole, Reginald, I. 172
Police, organization of, I. 552-555; history of, II. 454-456
Pollock, Baron, I. 746
Popular law, in New England, I. 370; in New Jersey, I. 395
Positions in civil law pleading, II. 762

Powers, under settled land acts, III. 682-683
Praemunire, statute of, I. 272; II. 261
Praetors and chancellors, I. 216
Praetor Peregrinus, I. 340, 581
Praetors, Roman, II. 220-223
Praetorship in Rome, I. 235
Precedents, authority of, repudiated, I. 388; authority
American Colonies, I. 409; use of, II. Ill
Prerogative court, I. 230; II. 278

of,

in

Prerogative, royal, and confirmation of colonial law, I. 458
Prescription, act, 1833, III. 694; law of. III. 69ii-696
Presentment, I. 129; by grand jury, II. 415
Press, censorship of. III. 462
Presumption of innocence, II. 514

Primogeniture and wills. III. 780
Primogeniture, in New England, I. 436
Printing of law books, I. 687
Prison reform, I. 555-556
Prisoners' Counsel act, II. 469
Private bills, I. 538
Privilege from legal process, II. 539
Privy Council, and law of American Colonies, T. 383, 763764; jurisdiction regarding patents. III. 146; reports of,
II. 154; ecclesiastical jurisdiction of, II. 282
Prize jurisdiction, I. 323; of admiralty, II. S6l
Probate, divorce, and admiralty courts, I. 798-800
Probate jurisdiction, I. 228; II. 301
Procedure, ancient, I. 92-96; in American Colonies, I. 377-379,
386-389. 392. 397, 405: technicalities of, I. 520; in high
court of admiralty, II. 343; of law merchant, III. 35-39
Process, in ancient law, I. 95-96; in real actions, II. 6l6
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Profession, lognl, division into barristers and attorneys,
III.

I.

GiG;

of, in 19th century, III.

673-

T.-.G

Proliiliition, writ of. I. l-'iT), 31 i; II. 260
Promissory notes, history of, III. 72-97
Sec also Negotiable Lnstruments

Proof, in ancient law, I. 9'^-9t
Provinces, of Rome, .Tnd Roman law,
I'rDvinciale of I.yiidwood,
I'rovisions of

Merton,

I.

I.

578-585

2()5

II. 2()

Provisors, statutes of, II. 261
Pryniie, Lawyer, I. 703; animadversions, III. 43
Psiiido- Isidore.

I.

24-25

Public Record Office, II. 60
Pulton, edition of statutes by, II. 173-176
Pynson, printer of Year-books, II. 99

Quadripartitus,

Law

book.

II.

15

Qu.-.re ejecit infra terniinum. III.

619-622

217
Quasi-contracts, III. 292-298

Quarter Sessions,

Raleigh,

I.

642;

II.

trial of, II.

Ratification, doctrine of. III.

498
400-404

Real actions. III. 637-639
Real i)ropertv, history of the law
718
Real writs, III. 6l2-6l6
lUception, of

Roman

law, I. 59; of laws,
368, 408
56; II. 156

I.

290; of eommon law

in .\merica, I.

Rechtsbiicher, I.
Rectitudines Singularum Personarum, II. 63

Recognition,

I. 1 16
R<>cord Commission, II. 59
Reeonls, .ludieial, II. 29-30, 78, 81
Record, matter of, in ecclesiastical courts, II. 776
Reeves, .John, History of English Law, II. 56
Reformation of cccli'siastical laws, I. 191
Reformation, and English Law, I. 850; and the canon law, II.

264-268

Reform

Bill of 1832, I. 352
Register of Writs, II. 86, 549-596
Registration system during Commonwealth,
H.fristrafion of title, III. 708-719
Regulated companies. III. 199
Renaissance, Enjtlish law and, I. 168-207
Rent, transfer of. III. 604-05
Replevin and distress, III. 428, 4S1-43S

I.

474, 483
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Rtporti-rs, II. ll

Reports, II. .Sl-.'iS, 86, 123-154; license for printing, II. 124;
and Records, II. 597
Requests, court of, I. 202, 69i; court of, II. 252
Respondeat superior. III. 380-382, 532
Restraint, of Trade, I. 671; on Alienation, I. 670
Retainer, right of. III. 71'3
Reversion, transfer of, III. 605-607

Review, commission of, II. 281
Rhode Ishmd, early law of, I. 388-390; chancery jurisdiction in,
II. 787-790
Rhodian law, I. 231
Robbery, appeal of. III. 418-422
Roger of Salisbury, I. 631
Roman law, as subsidiary law, I. SO; position of, I. 59-65; reception of, I. l6l; influence upon the law of England, I.
208-247; extension to provinces, I. 578-585; reception of,
reception of, in Scotland, I. 591 procin Germany, I. 591
ess of expansion, I. 612-613; in England, II, 74-76; pleadings in, II. 754-758; trial in, II. 757-758; and agency, III.
373-374
Roman-Dutch law, in New York, I. 393
Rome, history of legal development, I. 332-364
Romilly, Samuel, I. 500-501, 722
Royal Legislation, I. 61
Rules of court, procedure by, II. 682-686
Russia, law of, I. 593
;

Sale, in

Anglo-Saxon law,

Salica, lex,

Salman,

I.

;

I.

103

35

German

law, II. 707
and surrender of Connecticut charter,
Sampson, Abbott, I. 638
in

Saltonstall,

Saunders, Edmond,

I.

444

704; Reports of, II. 137
III. 453
Scandinavian countries, law of, I. 56, 594
Scope of employment, doctrine of. III. 406
Scotland, reception of Roman law in, I. 197, 591 law of, I. 266;
English law in, I. 356
Scriptures, authority of, I. 396; in American Colonies, I. 411
Scroggs, Chief Justice, I. 704
Seal, corporate, requirement of. III. 209-213
Seisin, III. 591-610
Selborne, Lord, I. 826-828
Seldon Society, II. 60
Self-Crimination, privilege against, II. 693; III. 505
Self-defense, III. 508
I.

Scandalum magnatum.

;
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Serjeants, II. 118
Servants, liability for, III. 520-537; liability for torts oj. III.

495-503
Settled estates act. 1877, III. 680
Settled land act, 188'i, 111. ()81 recent derelopment in English
law of. III. (;7t-686; repairs of, III. 686
;

Seven Bishops,

trial of, I.

707

Shareholders, rights of, III. 217
Shares, nature of. III. 217-2'2ISheriff, liability for deputy. III. 386-387

Ship-Money

case,

I.

699

Shire Court, I. HI.
Siete Partidas, I. l6l, 263
Six Members case, II. 546
Skrene, lawyer, 1. 673
Smith, Sir Thomas, I. 176; II. 47
Somers, Lord Chancellor, I. 713
Sources of Law, I. 36; of medieeval law, II. 155-163; of American colonial law, II. l()4-l68
South Carolina, chancery jurisdiction in, II. 807-808
Soutlicote's case. III. 152
Special assumpsit. III. 260-276
Special |>lea(iing, I. 747, 779; IL 638
Specialty debts. III. 322
Specification in j)atents, III. 143-144

Spiritual courts, during

Commonwealth,

I.

473

See also Ecclesiastital Courts
Staple, the merchants of the. III. 16-33
Staple courts. III. 25; appeal from. III. 38; disappearance of,
III. 43
.Staple, statute of. III. 30, 37
Staple Towns, I. 302
Star Chamber, substitutes for, I. 468; II. 251; trials. II. 500507; procedure in, II. 501-507, 529; jurisdiction of, in
mercantile cases. III. 28; and sedition. III. 454-456; and
law of libel. III. 463-470
Stare decisis, rule of, II. Ill
Statute Rolls. II. 80, 183-187, 196
I. 273; of English church, I. 286;
America. I. 402; English, in American Colonies,
I. 408, 416-430, 436, 455; early English, II. 26; and ordinances, II. 42; English, historical survey, II. 167-205;
public and private, II. 182; drafting of, IL 188-190; promulgation of, II. 202-205; merchant, security by. III. 665

Statutes, interpretation of,

English

in

Statutes Cited
Acton nurncll. Statute of. I. 140; III. 19
Edward I., statutes of, II. 27

INDEX
Kent, statutes of,

II.

855

9

Limitntions, statute of, 1833, III. 693; statute of, under land
registration. III. 715
Mortmain, statute of, I. 154; III. 175
Praemunire, statute of, I. 272; II. 26l

Provisors, statutes of, II. 261
Staple, statute of, III. 30, 37
Statute of Acton Burnell, I.

UO

Statute De Bonis, I. 1 15
Statute of distribution, I. 230
Statute of Frauds, I. 351
Statute of Mortmain, I. 154
Statute of Praemunire, I. 272
Statute of promissory notes, III. 92-94
Statute of Staple, I." 292
Statute of Uses, I. 66, 694i
Statute of Westminster the Second, I. 145-15S
Statute of Wills, I. 695
Statute of Winchester, I. 153
Statutes of Appeals and Submission, I. 275
Westminster, statute of, the second, I. 145-153

Winchester, statute of, I. 153; II. 447
Staunforde, Sir William, Pleas of the Crown, II. 47
Staunton, Hervey, I. 654
Stock, transfer of. III. 219-224

Stoppage

in transitu. III.

49

Stowell, Lord, I. 244, 749-753
Strict settlement. III. 675
Study of law, I. 348, 6i6, 681-684; at Inns of Court, I. 477;
revival of, I. 590
Submission, contract of. III. 290
Subpoena, writ of, I. 193; II. 245
Subsidiary law. common law as, I. 372, 400, 411
Suit, debts provable by. III. 323
Summary jurisdiction, I. 550; in early Massachusetts, I. 374
Supremacy, act of, II. 269
Supreme Court of Judicature, I. 516, 539-542
St. John, Oliver, I. 699
St.

Leonards, Lord,

I.
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Suretyship, development of, II. 718

Talbot, Lord Chancellor, I. 715
Technicalities of procedure, I. 520

Tenterden, Lord, I. 742
Reports, II. 145-146
Territorial law, I. 42-49
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Testamentary jurisdiction,
.SO

I.

259; of ecclesiastical courts,

II.

1-3 10

Th.lluson Act, III. 685
Tluodorici Edictum, I. l6, Sl6; II. 156
Tluodosius, code of, I. 31-I-, 589
Tlu'ol<)){ic;il (juestions in litigation, I.

Tlioriiton's Suninia, II.

276

37

Tiiroekmorton. trial of. II. kOO-495
Thurlow, Lord Chancellor, I. 715
Tithes, III. 699
Title, registration of. III. 708-719
Tolzey, court of Bristol, I. 300
for. III. 377-389; responsibility for,
471-537
Torture, absence of. in England. II. 462
Tottell, printer of Year-books, II. 100
Transportation for crime, I. 555-556
Trent, Council of, and law of marriage. III. 810
Trcsilian, Chief Justice, I. 668
Trespass, writ of, II. 412-579, 582, 6l8; de Bonis Asportatis,
III. 422-30; to try title. III. 543-645
Trials, older modes of, II. 367-402; in 17th century, II. 512517
Trover, history of. III. 417-U-5
Trust and third beneficiary. III. 360-367
Trusts, II. 247; origin of," II. 747-752
Twelve Tables, law of, I. 338
Tyrrel's case, II. 747-748

Torts, master's liability
III.

Undisclosed principal. III. 390
University degree, in civil and canon law,
Unjust enrichment, III. 295
Use and occupation. III. 299-303

Use upon

use, II.

Uses, doctrine of,
II.

I.

280-285

748
in equity, II.

706-716; and trusts, origin of,

737-752

Utility in patents. III.

Vaearius and

Roman law

Vengeance and

146

in

England,

liability for tort, III.

II.
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Vere, Alberic de, I. 631
Victoria, Queen, progress of law during reign of, I. 516-557
Virginia, early law of, I. 403-407; chancery jurisdiction in, II.

805-806
Visigothorum, Lex Romana,
Vivum vadium. III. 668

I.

15, 846; II. 156
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Vocational duty, III. 265-268
Vote of share-holders in corporation. III. 221-226
of law, excluded in law merchant, III. 35; II. 387-392
Warranty, HI. 266-267
Watson, Lord, I. 828-830
Wergild, I. 98
Wessex, laws of, II. 9
Westburv, Lord, I. 787-789
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Westminster, statute of the second, I. 145-153
Wiglitman, Judge, I. 711
Wills, history of law of, in England, III. 704-705, 770-781
Willes, Judge, I. 775-777
William the Conqueror, laws of, II. 22-24
Willoughby, Chief Justice, I. 664
Winchester, statute of, I. 153; II. 447
Wisby, laws of, I. 231, 291
Withernam, capias in, II. 476-533
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compulsory process for, II. 636; employment of, and the
law of evidence, II. 692-694; competency of, II. 693; compulsory attendance of, II. 693
Wolsey, Cardinal, I. 694
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